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CLEMSON  univp 


TOPICAL  INDEX  TO  DECISIONS, 
LETTERS,  MEMORANDUMS,  MEM- 
ORANDUM OPINIONS,  AND  SO- 
LICITOR'S OPINIONS 

Accounts 1_4 

(See  alsOj  Funds.) 

Generally 1_2 

Distribution  of  Receipts 2-3 

Fees  and  Commissions 3-4 

Payments 4 

Accretion 

Acquisition  By  the  United  States—      4-7 

Additional  Homesteads 7 

Administrative  Assistant  Secretary 

of  the  Interior 7-8 

Administrative  Practice 8-14 

Administrative  Procedure  Act 14-21 

Generally 14-16 

Adjudication I6 

Decisions 16 

Exemptions  From 16-17 

Hearings 17-18 

Hearings  Examiners 18-19 

Judicial  Review 19 

Licensing 19 

Public  Information 19-20 

Rule  Making 20-21 

Agency 21 

Airports 21-23 

Alaska 23-50 

Generally 23-28 

Alaska  Railroad 28-30 

Alaska  Road  Commission 30-31 

Coal  Leases  and  Permits 31-32 

Fish  Traps 32-33 

Fur  Farming 33 

Governor 33 

Grazing 33 

Headquarters   Sites 33 

Homesites 33-35 

Homesteads 35-39 

Indian  and  Native  Affairs 39-41 

Land  Grants  and  Selections 41 

Legislation  41 

Mining  Claims 41-42 

Navigable  Waters 42 

Oil  and  Gas  Leases 42-43 

Possessory  Rights 43-44 

Sales 44 

School  Lands 44-45 

Shore  Space  Reserves  and  Restric- 
tions    45-47 

Territories 47 

Tidelands 47-48 

Townsites  48-49 

Trade  and  Manufacturing  Sites—  49-50 


American  Samoa 50-51 

Generally 50-51 

Applications  and  Entries 51 

Reinstatement 51 

Appropriations 51-59 

(See  also,  Expenditures,  Funds.) 
Assistant    Secretaries    of    the    In- 
terior           59 

Bonneville  Power  Administration 59-61 

Boulder  Canyon  Project  Act 61 

Boundaries 61-62 

(See  also,  Accretion,  Surveys  of 
Public  Lands.) 

Bureau  of  Commercial  Fisheries 62 

International  Treaties  and  Con- 
ventions          62 

Bureau  of  Indian  Affairs 62-79 

Bureau  of  Land  Management 79-95 

Bureau  of  Mines 95-102 

Bureau  of  Reclamation 102-135 

Generally 102-111 

Accounting . 111-114 

Allocation  of  Costs 114-115 

Anti-Speculation  115-116 

Application  of  Revenues 116 

Authorization 116-117 

Construction 117-121 

Development  Farms 121 

Distribution  Systems 121 

Excess  Lands 122 

Findings  of  Feasibility 122 

Investigations 122-124 

Operation  and  Maintenance 124-126 

Reclamation  Fund 126-127 

Recordable   Contracts 127-128 

Recreational  Development 128 

Rehabilitation  and  Betterment-  128-129 

Reimbursability 129-131 

Repayment    and    Water    Service 

Contracts 131-132 

Warren  Act 132-134 

Water  Right  Applications 134-135 

Carey  Act 135 

Citizenship   135-136 

Claims  Against  the  United  States.  136-137 
(See   also,    Contracts,    Irrigation 
Claims,  Torts.) 

Generally 136-137 

Claims  By  the  United  States 137 

Coal  Lands 137-139 

Coal  Leases  and  Permits 139-150 

Generally 139-140 

Applications  141-144 

Leases 144-147 

Permits    148-149 

Rentals 149 

m 


IV 


Coal  Leases  and  Permits — Continued 

Royalties 14&-150 

Suspension    of    Operations    and 

Production    150 

Color  or  Claim  of  Title 150-155 

Generally 150-151 

Applications  151-153 

Appraised  Value 153 

Cultivation  153 

Good    Faith 153-154 

Improvements 154-155 

Community  Property 155 

Confidential  Information 155-156 

(See  also,  Public  Records.) 

Congress   156-158 

Connally  Act 158-160 

Constitutional  Law 160-163 

Contests  and  Protests 163-164 

(See  also,  Rules  of  Practice.) 

Generally 163-164 

Preference  Right  of  Contestant 164 

Contracts 164-241 

(See  also,   Labor,   Delegation  of 
Authority,  Rules  of  Practice. ) 

Generally 164-167 

Acts  of  Government 167 

Additional  Compensation 167-171 

Advertising 171 

Appeals   171-177 

Assignment  of  Claims 177 

Authority  to  Make 177-187 

Bids 188-189 

Generally 188 

Mistakes   188-189 

Bonds 189 

Buy  American  Act 189 

Changed  Conditions 189-192 

Changes  and  Extras 192 

Comptroller   General 192-194 

Contracting  Officer 194-195 

Contractor 195 

Cost-Pius 195 

Damages   195-202 

Generally 195-197 

Liquidated  Damages 197-200 

Unliquidated  Damages 200-202 

Delays  of  Contractor 202-204 

Delays  of  Government 204-205 

Discrimination 205 

Drawings 205 

Eight-Hour  Law 205-206 

Interpretation    206-223 

Modification   223-224 

Negotiated  Contracts 224 

Payments 224-226 


Contracts — Continued 

Performance 226-233 

Protests 233-234 

Specifications 234-235 

Suspension  and  Termination 235-239 

Unforeseeable   Causes 239-240 

Waiver  and  Estoppel 240-241 

Conveyances  242-246 

Generally 242-244 

Interest  Conveyed 245 

Reservations  and  Exceptions—  245-246 

Cooperative  Agreements 246-247 

Courts    247-249 

Defense  Minerals  Exploration 249 

Defense  Production  Act 249-250 

Delegation  of  Authority 250-259 

Generally 250 

Authority  to  Make 250-258 

Redelegations 258-259 

Desert  Land  Entry 259-277 

Generally 259 

Applicants 259 

Applications 260-265 

Assignment 265 

Cancellation  265-266 

Classification   267-270 

Cultivation  and  Reclamation. _  270-271 

Extensions  of  Time 271 

Lands  Subject  To 271-276 

Proof   276-277! 

Water   Right 277  j 

Economy  Act 277 

Enlarged  Homesteads 277-295- 

Generally    2771 

Applications 278-285' 

Cancellation 285 

Classification   285-291 

Cultivation 291-292 

Lands  Subject  To 292-294 

Proof    294-295 

Equitable   Adjudication 295; 

Exchanges  of  Land 295-303 

(See  also,  Indian  Lands,  Private 
Exchanges,    State   Exchanges.) 

Generally    295-299 

Forest   Exchanges 299-302 

National  Park  Exchanges 302 

Other   Exchanges 303 

Executive    Orders    and    Proclama- 
tions    303-306 

Expenditures 306-312 

( See         also,         Appropriations, 

Funds.) 
Generally 306-309 


Expenditures — Continued 

Exploration  for  Minerals 309-310 

Special  Funds 310-312 

Federal  Coal  Mine  Safety  Act 312-313 

Federal  Employees  and  Officers. _  313-357 

Generally 313-326 

Appointment    326-331 

Attendance  at  Meetings 331 

Authority  to  Bind  Government.  331-332 

Awards    332-333 

Bonds    333 

Compensation    333-337 

Conflict  of  Interests 337-338 

Dual    Employment 338-340 

Experts  and  Consultants 340-342 

Health  Program 342 

Interests   in   Lands 342 

Investigations   342-345 

Leave 345-346 

Political  Activities 346 

Promotion 346-347 

Qualifications 347-348 

Retirement 348-349 

Security    Matters 349 

Separation    349-351 

Tenure 351-352 

Testimony 352-353 

Travel   353-357 

Federal  Power  Act 357-362 

Federal  Property   and  Administra- 
tive Services  Act 362-363 

{See    also,     Surplus    Property.) 

Fees   363-365 

{See  also,  Accounts.) 
Fish     and     Wildlife     Coordination 

Act   365 

Generally    365 

Water  Resource  Development  Pro- 
gram        365 

Fish  and  Wildlife  Service 365-370 

Foreign   Activities 370-371 

Forest   Homesteads 371-372 

Generally    371-372 

Withdrawals   372-373 

Forest   Lieu    Selections 373 

Generally    373 

Quitclaim   Deed 373 

Freight  Rates 374 

Funds 374-380 

{See   also,   Accounts,   Appropria- 
tions,  Expenditures. ) 

Generally 374-377 

Contributed   Funds 377 

Emergency  Funds 377-378 

Transfer  of  Between  Agencies. _  378-380 


V 


Geological  Survey 380-384 

Government  Property 384-385 

Generally    384 

Use  Of 384 

Vehicles 384-385 

Grazing  and  Grazing  Lands 385-389 

Grazing  Leases 389-415 

Generally    389-393 

Applications 393-401 

Apportionment    of    Land 401 

Assignments 401-402 

Cancellation 402-405 

Preference  Right  Applicants 405-412 

Renewal 412-415 

Grazing  Permits  and  Licenses 415-436 

Generally 415-418 

Adjudication    418 

Advisory   Boards 418 

Appeals    418-420 

Apportionment         of         Federal 

Range    420-421 

Base  Property  (Land) 421^28 

Generally    421-423 

Commensurability    423^24 

Dependency  by  Use 424-427 

Ownership    or   Control 427-428 

Base  Property  (Water) 428-429 

Cancellation  and  Reductions 430 

Federal    Range    Code 430-434 

Hearing   Examiner 434-435 

Hearings   435 

Special  District   Rules 435-436 

Guam 436-437 

Generally    436-437 

Hawaii    437 

Helium    437 

Homesteads    (Ordinary) 437-490 

{See  also,  Additional  Home- 
steads, Enlarged  Homesteads, 
Reclamation  Homesteads,  Sol- 
diers' Additional  Homesteads, 
Stockraising  Homesteads. ) 

Generally    437-438 

Alienation    438 

Amendment   438 

Applicants    438-439 

Applications   439h455 

Cancellation   of   Entry 455-457 

Classification   458-462 

Contests    462-^63 

Cultivation  463^67 

Final   Proof 467-469 

Lands   Subject  To 469-^79 

Military   Service 479-480 

Mineral  Lands 480-483 


VI 


Homesteads — Continued 

Mineral   Reservation 483 

Preference   Rights 483-486 

Relinquishment 486 

Residence 486-489 

Second   Entry 489 

Settlement    489-490 

Indian    Allotments    on    Public    Do- 
main          490 

Generally    490 

Indian  Forest  Resources 490 

Indian    Lands 491-545 

Generally    491^492 

Aboriginal    Title 492^93 

Acquired   Lands 493 

Allotments    493-503 

Generally 493-495 

Alienation 495-498 

Patents 498-499 

Right  to  Receive 499-503 

Ceded  Lands 503-505 

Competency 505 

Descent  and   Distribution 505-523 

Generally 505 

Claims  Against  Estates 505-511 

Escheat 511 

Intestate    Succession 511-515 

Presumption  of  Death 515 

Wills 515-523 

Fee  Lands 524 

Grazing   524-525 

Hunting  and  Fishing 525 

Individual      Rights      in      Tribal 

Property    525-529 

Irrigation   529 

Leases  and  Permits 529-536 

Generally 529-532 

Grazing   532-533 

Minerals    533-534 

Oil  and  Gas 534-536 

Mining  Leases  (Allotted  Lands)-  536 
Mining  Leases  (Tribal  Lands).  536-537 
Oil   and    Gas    Leasing    (Allotted 

Lands)    537 

Oil    and    Gas     Leasing     (Tribal 

Lands)  537 

Rights-of-Way   53&-539 

Tribal  Lands 539-545 

Indian  Reorganization  Act 545-547 

Indian    Tribes 547-566 

Generally 547-552 

Alaskan    Groups 552 

Attorneys   552-556 

Contracts    556-560 

Enrollment   561 


Indian  Tribes — Continued 

Fiscal  and  Financial  Affairs—  561-562 

Membership   562-564 

Non-Status   Tribes 564 

Oklahoma   Tribes 564-565 

Organized   Tribes 565-566 

Statutory  Tribes 566 

Indian     Water     and     Power     Re- 
sources    566-567 

Irrigation  Projects 566-567 

Indians 567-601 

Generally 567-573 

Care  of  Children 573 

Civil  Jurisdiction 573-574 

Civil  Rights 574-575 

Competency 575-578 

Contracts 578 

Criminal  Jurisdiction 578-579 

Domestic   Relations 579-580 

Educational  Loans  and  Grants 580 

Fiscal  and  Financial  Affairs—  580-581 

Indian  Money  Accounts 581 

Law  and  Order 581-584 

Probate   584-597 

Relief  of  Distress 597 

Social  Welfare 597-598 

Taxation   598-600 

Traders   600 

Tribal   Enrollment 600 

Welfare 600-601 

Inventions 601-606 

(See    also,    Patents    and    Copy- 
rights.) 

Irrigation  Claims 606-609 

(See  also,  Bureau  of  Reclamation, 
Reclamation  Lands,  Torts.) 

Generally 606 

Damages   606-607 

Injury 607 

Animals  and  Livestock 607 

Crops   607 

Lands 607-608 

Personal 608 

Personal    Property 608 

Real  Property 608 

Negligence 608-609 

Rights-of-Way  and  Easements___      609 

Irrigation  Districts 610-612 

Judicial   Review 612 

(See  also,  Administrative  Proce- 
dure Act.) 
Jurisdiction  Over  Federal  Areas—  612-615 

Labor 616 

(See  also,  Contracts.) 

Generally 616 


vn 


Laches  616-617 

Materials  Act 617-618 

Migratory  Bird  Conservation  Act_  618-619 

Generally 618-619 

Refuges  and  Sanctuaries 619 

Migratory  Bird  Treaty  Act 619 

Generally 619 

Rules  and  Regulations 619 

Mine  Fire  Control  Act .—      619 

Mineral  Lands 619-648 

Generally 619-624 

Determination  of  Character  Of-  624-626 

Leases 626-634 

Mineral   Reservation 634-638 

Nonmineral  Entries 638-640 

Prospecting  Permits 640-648 

Mineral  Leasing  Act 648-659 

Generally 648 

Applicability 648 

Citizenship   648-649 

Lands  Subject  To 649-659 

Mineral  Leasing  Act  for  Acquired 

Lands 660-664 

Consent  of  Agency 660 

Lands  Subject  To 660-664 

Mines  and  Mining 664-665 

Mining  Claims 665-686 

(See     also,     Surface     Resources 
Act.) 

Generally 665 

Assessment  Work 665 

Common  Varieties  of  Minerals —      665 

Contests 665-666 

Determination  of  Validity 666 

Discovery   666-671 

Hearings 671 

Lands  Subject  To 671-673 

Location    673-677 

Lode  Claims 677-678 

Mill    Sites 678-679 

Mineral  Lands 679-680 

Patent    680-683 

Placer   Claims 683-685 

Possessory  Right 685 

Power  Site  Lands 685 

Withdrawn   Land 685-686 

National  Capital  Parks 686-688 

National  Park  Service 688-711 

Generally 688-704 

Authority 705-711 

National  Park  Service  Areas 711-740 

Generally 711 

Boundaries  712 

Concession  Contracts 712-717 


National   Park   Services  Areas — 

Continued 

Concession  Contracts — Continued 

Generally 712-715 

Possessory    Interest 715 

Preferential  Right 715-717 

Establishment    717 

Jurisdiction  Over  Lands  Within  717-724 

Land 724-730 

Generally 724 

Acquisition   724-726 

Use   726-730 

Law  Enforcement 730 

Liquor    730-731 

Roads 731-734 

Generally 731-732 

Approach  Roads 732 

Maintenance 732-734 

Rules  and  Regulations 734-739 

Water  Rights 739 

Wildlife 739-740 

Naval  Petroleum  Reserves 740 

Navigable  Waters 740-741 

Notice 741 

Oaths   741 

Officers  and  Employees 741-742 

(Sec  also.  Federal  Employees  and 
Officers.) 

Oil  and  Gas 742-744 

Oil  and  Gas  Leases 744-844 

Generally 744-748 

Acquired  Lands  Leases 748-750 

Acreage    Limitations 750-751 

Applications 751-766 

Assignments  or  Transfers 766-768 

Bonds 768 

Cancellation 768-771 

Communitization  Agreements 771 

Compensatory    Royalty 771-772 

Competitive    Leases 772-773 

Description  of  Land 773-774 

Development  Contracts 774 

Discovery    775-776 

Discretion  to  Lease 776-777 

Drilling   777 

Exchange    Leases 777-778 

Extensions    778-782 

First  Qualified  Applicant 782-784 

Future    and    Fractional    Interest 

Leases    784 

Known  Geological  Structure 784-790 

Lands   Subject  To 790-798 

Noncompetitive  Leases 798-809 

Operating  Agreements 809-810 

Overriding  Royalties 810 

Patented  or  Entered  Lands 810-811 


VIII 

Oil  and  Gas  Leases — Continued 

Preference  Right  Leases 811-818 

Production    818-819 

Reinstatement   819-822 

Relinquishments   822-824 

Renewals 824-826 

Rentals 826-833 

Rights-of-Way  Leases 834 

Royalties 834-838 

640-Acre  Limitation 838 

Six-Mile  Square  Rule 838 

Suspension     of    Operations    and 

Production    838-840 

Termination 840-841 

Twenty-Year    Leases 841-842 

Unit     and     Cooperative     Agree- 
ments     842-844 

Oil  and  Gas  Permits 844 

Lands  Subject  To 844 

Oil  Placer  Claims 844-845 

Oil    Shale 845 

Oregon  and  California  Railroad  and 
Reconveyed    Coos    Bay    Grant 

Lands 845-849 

Generally    845-846 

Mining  Claims 846-847 

Rights-of-Way   847 

Sustained  Yield  Units 847 

Timber   Sales 847-849 

Outer  Continental  Shelf  Lands  Act.       849 
(See  also,  Oil  and  Gas  Leases.) 

Generally    849 

Boundaries  849 

State  Laws 849 

Patents 850-851 

Patents  and  Copyrights 851-854 

(See  also,  Inventions.) 

Patents  of  Public  Lands 854-860 

Generally 854-857 

Amendments 857 

Reservations    857-859 

Suits  to  Cancel 859-860 

Phosphate  Leases  and  Permits 860-861 

Generally    860 

Leases 860 

Royalties    861 

Pittman  Act 861 

Potash    Lands 861-862 

Potassium  Leases  and  Permits 862-866 

Leases    862 

Permits 862-866 

Royalties 866 

Power 866-870 

Generally 866-868 

Development  and  Sale 868-869 


Power — Continued 

Particular    Projects 869-870 

Preference  Customers 870 

Purchase  of  for  Resale 870 

Rates 870 

Practice  Before  the  Department —      870 
Persons  Qualified  to  Practice —      870 

Preemptions   870-872 

President  of  the  United  States..  872-877 

Private  Exchanges 877-892 

Generally    877-881 

Classification   881 

Equal  Values 881-884 

Protests  884-887 

Public    Interest 887-S92 

Private   Land   Claims 892-896 

Generally    892-896 

Adjudication 896   V 

Public    Lands 896-928 

(See  also.  Accretion,  Boundaries, 
Surveys  of  Public  Lands.) 

Generally    896-900 

Appraisals    900-901 

Classification    901-904 

Disposals    Of 904-909 

Jurisdiction   Over 909-916 

Leases   and    Permits 916-920 

Multiple    Dse 920-921 

Riparian    Rights 921-922 

Special    Grants 922 

Special   Use  Permits 923-928 

Public    Records 928 

(See  also,  Confidential  Informa- 
tion, i 

Public  Sales 928-967 

Generally    928-929 

Applicants    929 

Applications   929-937 

Award  of  Lands 937-938 

Bidding    938-939 

Classification   939-941 

Isolated  Tracts 942-958 

Preference    Rights 958-964 

Rough  or  Mountainous  Tracts.  964-967 

Sales  Under   Special   Statutes 967 

Puerto   Rico 967-968 

Generally    967 

Governor  967-968 

Legislature  968 

Railroad   Grant  Lands 968-972 

Generally 968-970 

Indemnity    Selections 971 

Rights-of-Way   971-972 

Raker  Act 972 


Reclamation  Homesteads 972-976 

Generally    972-974 

Cancellation  974 

Mineral   Reservation 974 

Proof    974-976 

Reinstatement  976 

Reclamation    Lands 976-987 

Generally    976-979 

Acquisition  and  Disposal 979-980 

Classification 980-981 

Exchange 981 

Inclusion  and  Exclusion  of  Within 

Irrigation  District 981 

Irrigable  Lands 981-982 

Leases    982-983 

Licenses  and  Permits 983 

Reconveyance 983-984 

Rights-of-Way   984-987 

Settlement 987 

Recreation  and  Public  Purposes  Act-      987 
Recreational  Demonstration  Areas-      987 

Regulations 987-1006 

(See  also,  Administrative  Proce- 
dure Act.) 

Generally 987-1000 

Applicability 3000-1004 

Interpretation   1004-1005 

Validity 1005-1006 

Waiver 1006 

Reorganization   Plans 1006-1007 

Res  Judicata 1007 

Rights-Of-Way 1008-1020 

(See  also,  Indian  Lands,  Outer 
Continental  Shelf  Lands  Act, 
Reclamation  Lands.) 

Generally 1008-1015 

Act  of  Aug.  30,  1890 1015 

Applications 1015-1017 

Nature  of  Interest  Granted—  1017-1020 

Rules  of  Practice 1020-1082 

Generally 1020-1022 

Appeals   1022-1048 

Generally 1022-1023 

Answers 1023-1024 

Dismissal 1024-1035 

Effect  Of 1035 

Extensions  of  Time 1035-1037 

Failure  to  Appeal 1037-1038 

Hearings 1038-1039 

Service  on  Adverse  Party—  1039-1040 

Standing  to  Appeal 1040 

Statement  of  Reasons 1040-1042 

Timely  Filing 1042-1048 

Evidence  1048 

Field  Commissioners 1048-1049 
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IX 


Rules  of  Practice — Continued 

Government  Contests 1049 

Hearings 1049-1052 

Private  Contests 1052-1053 

Protests 1053 

Rehearings  1053-1065 

Supervisory  Authority   of  Secre- 
tary    1065-1082 

Saline  Water  Program 1082 

School  Lands 1082-1091 

Generally 1082 

Grants  of  Land 1082-1083 

Indemnity  Selections 1083-1087 

Mineral  Lands 1087-1088 

Particular   States 1088-1091 

Scrip 1091-1094 

(See    also,    Soldiers'    Additional 
Homesteads.) 

Generally 1091-1092 

Special  Types  of  Scrip 1092-1094 

Secretary  of  the  Interior 1094-1120 

Settlement 1120 

Small  Tract  Act 1121-1139 

Generally 1121 

Applicants 1121 

Applications 1121-1125 

Classification   1125-1128 

Lands  Subject  To 1128-1137 

Preference  Rights 1137-1139 

Renewal  of  Lease 1139 

Sales 1139 

Sodium  Leases  and  Permits 1140-1142 

Generally 1140 

Leases    1140 

Permits    1141-1142 

Royalties 1142 

Soil  and  Moisture  Conservation-  1142-1143 
Soldiers'      Additional      Home- 
steads    1143-1147 

Generally 1143 

Classification   1143-1144 

Lands  Subject  To 1144-1147 

Solicitor,    Department    of    the    In- 
terior     1147-1153 

Southwestern     Power    Administra- 
tion    1153-1154 
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Salt  Lake  City  1889811,  A-25773 
(Mar.  7,  1950) 671 

Christian,  Herman  L.,  Phoenix 
081461-2  "K,"  A-24321  (Dec.  17, 
1946) 882,  888,  1050 

Christiana,  William  L.,  Salt  Lake 
City  064557  "N,"  A-28084 
(Nov.   27,    1945) 752 

Christiana,     William    L.,     BLM-A 

011456,  A-26340  (Mar.  21,  1952)  _      762 

804,  820 

Cities  Service  Oil  Co.,  Buffalo 
039090,  039092  "N,"  A-24573 
(Dec.  12,  1947) 773 

City    of    Louisville,    Ky.    2091365 

"F,"  A-24811  (Jan.  6,  1948)_-  368,  1010 

City    of    Miles    City,    Mont.,    M- 

010792,  A-26828  (Jan.  20, 1954)  _  244,  901 

City    of    Redding,    California,    T- 

440(Ir.)  (Aug.  8,  1952) 244, 

922,  978,  1179,  1247,  1297 

City    of    Tucson,    Phoenix    060021 

"K,"  A-24697  (Oct.  31,  1947)__.         21 

City    of    Tucson,     Arizona    01553, 

01554,  02072  (Dec.  19,  1952) 266, 

275,  477,  1013 

Claim  of  Carson,  Billie  Martin,  to 
certain  lands  in  Newton  County, 
Miss.,  acquired  by  the  U.S.  in 
trust  for  the  Choctaw  Indians  of 
Mississippi  (Feb.  18,  1947) 65,493 

Claim    of    Eells,     Roy   J.,    TA-40 

(Jan.  22,  1951) 131,  1248 

Claim  of  Elliott,  Agnes  M.  and 
C.  M.  Elliott,  T-367  (May  2, 
1951) 1177,  1267 

Claim  of  Chicago,  Burlington  & 
Quincy   Railroad    Company,    T- 

599(Ir.)  (June  23,  1954) 58, 

115,221,606,  1268 

Claim    of     Leone,     Frank,     T-338 

(Dec.  21,  1950) 730,  1274 

Claim  of  Mohler,  Ingomar  and 
U.S.  Fidelity  and  Guaranty  Co., 
TA-31  (Nov.  13,  1950) 1249,  1254 

Claim  of  Roberts,  Daryl  L.,  et  ah, 

T-401(Ir.)  (Oct.  29,  1951) 108, 

325,  608 
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Claim  of  Savell,   T.  J.,   T-326(Ir.) 

(Apr.  3,  1951) 126,607 

Claim  of  Stinson,  Walter  and  Serv- 
ice Fire  Insurance  Company  of 
New  York,  Subrogee,  T-397 
(Oct.  4,  1951) 702 

Claim   of    Theobald,    Bertha,    Mrs. 

(June  30,  1954) 110,  608,  1256 

Claims  of   Clairemott,    Inc.,    et  al., 

T-442(Ir.)  (Sept.  28,  1954) 13, 

120,  222,  607,  1256 

Claims  of  Northern  Pacific  Railway 
Co.,  et  al,  T-560-(Ir.)  (May  10, 
1954) 608 

Claims    of    Read,    Herschel    et    al, 

T-649(Ir.)   (Aug.  9,   1954) 59, 

126,  608,  1268 

Claims  of  Toepfer,  Peter,  Employee 

of  Bur.  of  Mines  (Jan.  24,  1952)..     676, 

681 

Clairemott,  Inc.,  et  al,  T-442  (Ir.), 

Claims  of  (Sept.  28,  1954) 13, 

120,  222,  607,  1256 

Clark,  Celia  A.,  Savilla  O.  Noyles, 
Wyoming  010337,  A-26909 
(July  27,  1954) 956,963 

Clark,  Jesse  C,  2115590  "N," 
A-24521  (Jan  14  &  Feb.  19 
1947) 635,  674,  1304,  1330 

Clark,  John  F.,  Los  Angeles  055299 

"C,"  A-23667  (Sept.  14,  1943)____       439 

Clark,  Webster  V.,  Sacramento 
027595,  036292  "N",  A-24144 
(July  24,  1945) 812,  989,  1024 

Clark,    William,    Cheyenne   067539 

"K,"  A-23788  (Apr.  19,  1944) 877 

Clark,    William    G.,    GLO    010863 

"LD,"  A-25528  (Apr.  4, 1949)__  450,  465 

Clawson  and  Chapman,  Anna  R. 
Phal  v.,  Great  Falls  078667 
(Dec.  18,  1950) 653,759 

Clayton,  Mattie  Lee  v.  Midthun, 
Gerhard  J.,  Cheyenne  073107, 
063712,  058168  "K,"  A-24507 
(Dec.  31,  1946) 395,  402 

Clegg  Livestock  Company,  Utah 
Grazing  District  No.  2,  A-26571 
(Jan.  23,  1953) 423,1023 

Clemens,  Rex,  and  Loomis  & 
Hayden,  2127397  "F,"  A-24596 
(May  29,  1947)   188,1240 

Clemens,  R,ex,  T.  J.  Starker,  Timber 
Trespass  2073015  "L,"  A-24304 
(May  14,  1946) 1287 
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Clemons,  Floyd,  GLO  010386  "C," 

A-24371  (Sept.  12,  1946) 932,944 

Cleparty,  Emma,  Estate  of,  De- 
ceased Yakima  Allottee  No.  1945, 
Probate        10774-42,        A-23876 

(Feb.  13,  1945) 62,506,584 

Clyde,  W.  W.,  J.  Will  Knight,  B.  G. 
Powell,  SLC  064314,  064865  "N," 

A-24118  (Feb.  28,  1946)__. 144 

Coats,  Charles  M.,  Karl  F.  Fischer, 
William  B.  Millison,  William  H. 
Bird,  Pueblo  059168  "N,"  059169 
"N,"  Pueblo  059170  "N,"  059171 
"N,"     A-24576-77,     A-24578-79 

(Oct.  10,  1947) 660,  785,  813 

Cobell,  Thomas  and  Krebs  Brothers, 
Grazing  Units  No.   16  and   103, 

IA-125  (May  21,  1954) 533,  560 

Cobey,    Mary,   Estate    of,    Probate 

13303-51,  IA-110  (Jan.  18,  1954) .        77, 

522,  577,  596 
Cockburn,      Barney,      Las     Cruces 

065552,  A-26303  (Oct.  10,  1951).  761,  823 
Colbert,  John  Pinkney,  GLO  08867 

"0,"  A-24229  (Feb.  27,  1946) 445 

Coleman,  Emmett  T.,  Roseburg 
1950623  "N,"  A-23883  (Aug.  17, 

1944) 674 

Coleman,  P.  T.,  Los  Angeles  088639 
(Formerly    Sacramento    041774), 

A-26842  (Apr.  22,  1954) 872,  1277 

Coleman,    R.    H.,    Phoenix   080743 

"K,"  A-24116  (Feb.  18,  1946) 878 

Collier,    Alonzo,    GLO   09183   "C," 

A-23888  (July  31,  1944) 1235 

Collier,  Melvin  L.,  Cheyenne  080677, 

A-25878  (July  3,  1950) 535,  795 

Collins,  David  M.,  United  States  v., 
Protestee  and  Appellant,  A-23677 

(Aug.  6,  1943) 678 

Collins,  John  T.,  Sacramento  033783 

"N",  A-23900  (July  26,  1944) ___     1140 
Colony,    David   C,    BLM   018626, 

A-26175  (Apr.  26,  1951) 769,  823 

Comack,  Charles,  John  Photos, 
Denver   056696,    Colorado   0130, 

A-26682  (Feb.  16,  1953) 1029,  1039 

Conaway,  John  H.,  Carson  City 
021464-021476,  incl.,  021782, 
021799,  021800,  A-23983  (Aug.  21, 

1945  and  July  5,  1945) 976 

Condit,  James  E.,  Blackfoot  055614, 

A-25919  (Oct.  6,  1950) 452,  467 
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Conlon,  James  M.,  SLC  063488 
"N,"  A-24498  (Dec.  31,  1946)—       641, 

863,  1141 

Conn,  Alfred  P.,  Utah  075,  A-26825 

(Dec.  18,  1953) 284,290 

Connell,  Thomas,  Los  Angeles  088- 
300,  A-26645  (Jan.  27,  1953)  _  807,  1029 

Connell,  Thomas,  Los  Angeles 
088294,  Formerly  Sacramento 
04093,  A-26644  (May  19,  1953). _      764, 

1030 

Conner,  Evarista  McCormick,  et  ah, 
Sacramento  036079,  035943, 
35853  "K,"  A-24406  (Oct.  10, 
1947) 408,428 

Connolly,  Alvira  (Theresa) ,  Estate  of, 
Probate  7541-54  IA-127  (July  26, 
1954) 78,  515,  596,  1065 

Connolly,  Pies  and  American  Auto- 
mobile Insurance  Co.,  Subrogee, 
T-5  (Oct.  10,  1947) 1246,  1254 

Connolly,  Thomas,  Great  Falls 
086406,  A-26676  (May  1,  1953)  __      405, 

954 

Consolidated  Mines  and  Smelting 
Co.,  Ltd.,  66022  (Washington)  SF 
66147,  66148,  A-27019  (July  28, 
1954) 547,  686,  1042 

Continental  Oil  Company,  Billings 
022167(a),  "N,"  A-23433  (May  16, 
1945) 620,  810,  1022 

Continental  Oil  Co.,  Billings  022167 
(a)  "N"  A-23433  (Oct.  19,  1945)  _     810, 

1055 

Continental  Oil  Company,  et  al., 
Billings  017175  (a),  017173  (b), 
Cheyenne  044189  "N,"  A-24574 
(Nov.  22,  1948) 767 

Continental  Oil  Company  (Nov.  16, 

1949) 159,  743,  1174 

Continental  Oil  Company,  Cheyenne 
064741,  A-24200  (May  11,  1950) ._      775, 

836 

Continental  Oil  Company,  Denver 
054499,  054500,  054501*,  A-26537 
(Nov.  6,  1953) 773,  781,  840 

Cook,  Edward  J.  (Feb.  28,  1951)  __       298 

Cook,  Harold  S.,  Jr.,  Sacramento 
038070,  A-25660  (Mar.  17,  1949).  _      756, 

1211 

Cook,  J.  N.,  Clarence  Cook  and 
Estate  of  D.  S.  Cook,  Salt  Lake 
City  063272  "K,"  A-24073  (Sept.  7, 
1945) 877,  1024 
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Cook,  J.  N.,  Salt  Lake  069439,  A- 

25964  (Mar.  27,  1951) 883 

Cook,  June  Millard,  BLM  011107 
"C,"  A-24496  (Sept.  10,  1947)___      371, 

1235 

Cooley,  L.  C.  v.  Smith,  James  M., 
Phoenix  080854,   080150,   081282 

"K,"  A-24454  (Oct.  16,  1946) 394, 

406,  413 

Cooley,  L.  C.  v.  Smith,  James  M., 
Phoenix  080854,  080150,  081282 
"K,"  A-24454  (Nov.  27,  1946)  __      395, 

1058 

Cooper,     Christopher     C,     Denver 

046848,  A-25826  (May  16,  1950)  _      281, 

285,  294 

Cooper,    Nel    S.,    Phoenix    081805 

"K,"  A-24603  (July  27,  1948) 398, 

879,  897 

Cooper,  O.  O.,  Feather  River  Pine 
Mills,     Sacramento    036123,     A- 

24208  (Oct.  28,  1946) 910, 

944,  1218,  1235 

Cope,  Albert  J.,  Evanston  021987, 

A-25633  (June  27,  1949) 757,  794 

Corbin,  Oliver  G.,  Claus  Bornholdt 
and  Earl  Burnett,  Spokane  018049, 
019208  "K,"  019262,  A-23996 
(Oct.  3,  1945) 389 

Cordell,  Frank,  Argo  Oil  Corpora- 
tion, Continental  Oil  Company, 
Cheyenne  03988,  066404,  062610 
"N,"  A-23841  (June  5,  1944) __.       295 

Cordell,  Leonora  M.  McCullough, 
Cheyenne  078170,  A-25784  (Dec.  6, 
1949) 651,  814,  1207 

Corey,  John  J.,  A-25892  (Aug.  11, 

1950) 29,  36,  45 

Corn,  Jess  W.,  Las  Cruces  064397, 

A-26814  (Feb.  8,  1954) 904, 

941,  956,  966 

Corn,  Jess  W.,  Florence  C.  Mc- 
Knight,      Intervenors,      A-24308 

(Oct.  25,  1946) 419, 

421,432,1050,  1057,  1164 

Cory,    E.    E.,    Sacramento    035038 

"L,"  A-24099  (July  30,  1946) 1169 

Cosar,  Phoenie  (Minnie),  Estate  of 

(1-456-43)  (Aug.  5,  1943) 505, 

574,  741 

Cosper,  Harvel  H.  and  Stella,  Boyce 
H.  Lines,  Arizona  Grazing  Dist. 

No.  4,  A-26841  (May  6,  1954) 435, 

1227 
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Cossitt,  Gladys,  New  Mexico  0369, 

A-26617  (Apr.  20,  1953) 646, 

865,  1004 

Couch,  Irwin  J.,  Oregon  0229  (for- 
merly, The  Dalles  032226),  A- 
25657  (Apr.  18,  1949) 465 

Couey,  Henry  C,  BLM  012115  "C," 

A-24656  (July  9,  1947) 448, 

1330 

Courtnay,  Benjamin  R.,  Blackfoot 
054530  "0,"  A-24262  (Feb.  25, 
1946) 444 

Cowden,    E.    Ray    and    Violet    F. 

Kuns,  A-24559  (Nov.  22,  1948)  _  .       399, 

1333 

Cox,  Lyman  Ray,  Salt  Lake  City 
065269  "N,"  A-24405  (Sept.  3, 
1946) 141,144 

Cozad,   Balaw,   Estate  of,   Probate 

16450-51,  IA-72  (Apr.  28,  1952)_.      521, 

593 

Cozad,  Belle,  Estate  of,  Deceased 
Kiowa  Allottee  No.  991,  A-25428 
(May    2,    1949) 507,510,1005 

Cramer,  William  F.,  Sacramento 
042751,  A-26747  (Oct.  13,  1953)..      937, 

956,  966 

Crandall,  Richard  R.,  Sacramento 
036908  "N,"  A-24444  (Nov.  12, 
1946) 752,  795,  1303 

Crane,  Blanche  C,  Los  Angeles 
054516  "N,"  A-25281  (Apr.  26, 
1949) 681,  854,  911,   1106 

Crane,    Earl    L.,    T-483    (Oct.    10, 

1952) 607,  1268,  1275 

Crawford,   L.   D.,    Montana  02292, 

A-26491    (Nov.  14,  1951) 804,  1302 

Crawford,  Walter  M.,  Sacramento 
041460,  A-25873  (June  28, 1950).  777,  779 

Creech,   Arthur  A.,   Buffalo  04487, 

A-26328  (Feb.  14,  1952) 267 

Creighton,  Charles  R.  v.  Fisher, 
Evelyn,  Sacramento  038522, 
039175,  039076,  038513,  039236, 
A-25816  (Feb.  28,  1950) 1026 

Creighton,  Frank  C,  Carson  City 
020456  "C,"  A-24239  (Apr.  9, 
1946) 445,  459,  1125 

Cribbs,    H.    L.,    Santa   Fe   078454, 

A-26864  (July  6,  1954) 782,  808 

Crisp,  Horace  v.  Maine,  Omar  LeRoy, 
Blackfoot  054370,   Contest  4112, 
A-24311  (Mar.  24,  1947) 972,974 


Page 

Critchlow,   J.    D.,   Salt   Lake   City 

064015,  A-26974  (Mar.  18,  1954).    1040, 

1045 

Crocker,  Miles  Morris  v.  Smith,  Har- 
vey J.,  Anchorage  014792,  A- 
26189  (May  28,  1951) 34,476 

Cronin  Sheep  Company  v.  Kesecker, 
Martha,  Cheyenne  073285,  058213 
"K,"  A-24532  (Aug.  12,  1947)___.      397, 

403 

Crosley,  Charles  V.  S.  (Mrs.),  Los 
Angeles  067754,  A-25945  (Nov.  10 
1950) 281 

Crow,  Ronald  B.,  et.  al.  v.  United 
States,  1809038  "N,"  A-23774, 
(Apr.  12,  1944) 674 

Crow  Woman,  Ellen,  Estate  of, 
Oglala  Sioux  Allottee  No.  804, 
Probate  6800-27,  11827-51  IA- 
90  (Sept.  12,  1952)..  75,  510,  574,  594 

Crowell,  Claude  D.,  and  Rudolph 
H.  Schwarzkopf,  Salt  Lake  064049 
"N,"  A-24492  (Jan.  27,  1947)__  641,  863 

Crowther,  Melvin  W.,  Salt  Lake 
City  063627  "N,"  A-23665 
(Oct.  16,  1943) 751,988 

Crozier,     Elmer    L.,     Los     Angeles 

076681,  A-26209  (July  25,  1951)  _      951, 

961,  1285 

Cruce,  R.  J.,  and  Tom  White, 
Billings  038443,  039821  "K," 
A-24682  (Apr.  1,  1948) 409,415 

Cruea,   Russell  K.,  et  al,  A-25861 

(July  18,  1950) 263,  1134 

Cruz,  Gaspar,  Pueblo  057828, 
057828-A,  057828-B,  A-25129 
(Nov.  10,  1948) 398,918 

Crystal  Oil  Company,  Salt  Lake 
City  065102  "N,"  A-25464  (Feb. 
14,  1949) 756,  1284,  1326 

Culbertson,  E.  A.,  Hill,  Annie  L. 
et  al.  v.,  Las  Cruces  066185, 
066186,  066251,  066739,  066839, 
066840,  067058  Oil  and  gas 
leases — Las  Cruces  066433,  A- 
26150,  A-26157  (Aug.  13,  1951)  __  750, 
760,    769,    803,    1076,    1111 

Culverwell,  H.  Glendon,  Denver 
050347,  051304,  051917,  051881, 
052439  "K",  A-24076  (Oct.  11, 
1945) 389 

Culverwell,  H.  Glendon,  Denver 
052439,  051304,  051917,  050347, 
051987,  051881,  A-24076a  (Mar.  7, 
1946) 390,  1055 
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Culver  well,    H.     Glendon,     Denver 
052439,  051304,  051917,  050347, 
051987,    051881,    A-24076    (Apr. 
12,  1946) 390 

Cummings,  Clayton  E.,  Coeur 
d'Alene  014170  "C,"  A-24688 
(Nov.  4,  1947) 449,  1132 

Cunningham,     Alexander,     Billings 

039235,  A-25894  (Aug.  23,  1950).       822 

Cunningham,  M.  H.,  Henry  Opge- 
north,  Earl  Richardson,  Las 
Cruces  056027,  062970,  057058 
"K,"  A-23965  (Jan.  17,  1945). __       393 

Cunmah,  Lucy  Finlej^,  Estate  of, 
Deceased  Flathead  Allottee  No. 
586,  Probate  17540-46,  A-24510 
(Feb.  14,  1947) 516,  1059 

Cureton,  Lewis  T.,  Carson  City 
022808  "C,"  A-25196  (Mar.  8, 
1948) 449,  1314 

Curless,    Guy,   Sacramento  034928, 

A-25642  (Mar.  7,  1949)__  911,  947,  1236 

Curless,    Guy,   Sacramento  034928, 

A-26142  (Mar.  20,  1951) 950,1237 

Curless,  Guy,  Pacific  Lumber  Co., 
Sacramento  044609,  A-26910 
(July  28,  1954) 929,956,964 

Curry,  H.  M.,  et  al,  United  States 
v.,  1774512  "N,"  A-23706, 
(Mar.  22,  1944) 674 

Curry,  James  E.,   IA-50   (July  12, 

1951) 71,  186,  553,  557,  565,  1110 

Curry,   James   E.,   IA-51    (July  18, 

1951) 71,  186,  553,  557,  1110,  1195 

Curtis,  Noland  Richard,  Salt  Lake 
City  067838  "LD,"  A-25670 
(Aug.  4,  1949) 262,1326 

dishing,  Lila  Lee,  Evanston  021804, 

A-26493  (Nov.  18,  1952)__  805,  824,  832 

C.  V.  Branham  Lumber  Co.,  E. 
61193,  A-26987  (Nov.  26,  1954)  ._    1120, 

1220 

Dakota  Collieries  Co.  Bismarck 
020273  "L,»  A-24323  (Sept.  23, 
1946) 137,  1281 

Dakota  Collieries  Co.,  Bismarck 
020273  "L,"  A-24323  (Oct.  30, 
1946) 87,  137,  1281 

Dale,   Ford  J.,    Anchorage  011962, 

A-25687  (Nov.  7,  1949) 50 

Daley,  Allen  A.,  Buffalo  030182 
"N,"  A-25575  (Mar.  1,  1949)__  22,756 
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Daley,  Marcus  F.  (Mrs.),  et  al., 
Sacramento  035717  etc.  "N," 
A-24457-58,  A-24465  to  A-24480, 
incl.  (May  6,  1947) 754,  791 

Daley,  Marcus  F.  (Mrs.),  et  al,  Sac- 
ramento 035717,  etc.  "N,"  A- 
24457,  A-24458,  A-24465  to  A- 
24480  incl.  (Jan.  14,  1949). __  793,  1062 

Daly,  Roy,  Cheyenne  072631, 
058696  "K,"  A-24565  (June  3, 
1947) 397,  1325 

Dalzell,  W.  C,  Los  Angeles  084966, 
A-26346  (Mar.  28,  1952) 264,  1317 

Damele,  Peter  and  Sons,  State  of 
Nevada,    Nevada    236,    A-26898 

(Aug.  13,  1954) 303, 

388,1047,1159,1229 

Dampier,  Francis  M.,  Jr.,  BLM 
016956  "ADL,"  A-25678  (May 
23,  1949) 153 

Danberg,  Louis  H.,  and  Myrtle, 
Thomas  Ormachea,  et  al.,  Inter- 
veners 2141761,  Grazing  Privi- 
leges, A-25702  (Sept.  23,  1949) __  425,  433 

Danforth,  F.  J.,  Lakeview  016345 
"F,"  A-25169  (Oct.  25,  1948).  474,  1326 

Darby  Products  of  Steel  Plate  Cor- 
poration, CA-108  (July  27,  1951).      173, 
215,  230,  238,  239,  241 

Darrow,  Frank  M.,  Sacramento 
037736,  037879,  037912  "N,"  A- 
25185  (June  9,  1948) 643,  863,  1141 

Darrow,    George    B.,    Los    Angeles 

086211,  A-26482  (Aug.  14,  1953).       461 

Darrow,  Gerald  M.,  Lloyd  E.  Dar- 
row, George  W.  Darrow,  Buffalo 
035203  "K,"  A-24211  (Apr.  12, 
1946) 413 

Daugherty,  Howard  E.,  Gordon  L. 
Mitchell,  Bernice  F.  Mitchell, 
Montana  02005,  02013,  02014, 
02516,  A-26534  (Dec.  9,  1952)  __  806,  844 

Davies,   Byron,   SLC  064862  "N," 

A-24082  (July  6,  1945) 141 

Davies,  John  Morgan,  Anchorage 
010142  "C,"  A-23811  (Apr.  19, 
1944) 440 

Davis,    Fred    C,    Phoenix    083183 

"C,"  A-25164  (Dec.  26,  1947) 1061, 

1122,  1223 

Davis,  Freedman,  et  al,  James,  Shub 

v.  (Feb.  24,  1949) 69, 

496,  504,  1035,  1173 
Davis,  George  C,  Anchorage  011411 

A-25774  (Jan.  3,  1951) 32,  139,  1145 


XXVIII 

Page 

Davis,  J.  Martin,  et  al,  Evanston 
024878,  Wyoming  011556,  A- 
26564  (Jan.  12,  1953) 770,  806,  821 

Davis,  Lorenzo  D.,  Assignee  of 
Jerome  Borer,  Carson  City  017518 
"F,"  A-23848  (Aug.  4,  1944) 271 

Davis,  Mark  J.,  Buffalo  038561  "N," 

A-23995  (Sept.  18,  1945) 798,  1054 

Davis,  Walter  G.,  Montana  02182, 

A-26307  (Nov.  7,  1951)___  498,  761,  855 

Davis,  Warren  J.,  Los  Angeles 
061092  "C,"  A-24418  (Dec.  3, 
1946) 406,  932,  958 

Davis,  Warren  J.,  Los  Angeles 
061092    Motion    for    Rehearing, 

A-24418  (Jan.  6,  1947) 251, 

967,  1022,  1058,  1170 

Davis,     Willy    Perry,     GLO    09000 

"C,"  A-23647  (Aug.  14,   1943)  __       439 

Davis,  Willy  Perry,  GLO  09396 
"C,"  A-24061  (Aug.  31,  1945)..       444 

Davis,  Willy  Perry,  GLO  09396 
"C,"  A-24061  (Oct.  11,  1945).  __        444, 

1055 

Dawson  &  Corbett,  Appeal  of,  C.\ 

89  (Apr.  3,  1951) 119,  168,214.  234 

Dawson,  L.  G.,  and  Mary  Dawson, 
United  States  v.  187 188  ■  -\\" 
Lakeview  Contests  1376,  1377, 
A-23745  (Apr.   12,  1944) 677 

Dawson,  L.  G.  &  Mary  Dawson, 
United  States  v.,  1871888  "N," 
A-23745  (June  27,  1944) 674,677 

Dawson,  Marvin  W.,  Oregon  02754, 

A-26938  (Aug.  18,  1954) 455 

Dawson,    William,    A-23785    (Mar. 

29,  1944) 877 

Day,  Alden  Lynn,  Salt  Lake  City 
064140  "C,"  A-23915  (Nov.  10, 
1944) 443 

Day,  Charles  C,  Phoenix  079907, 
080790,  079887,  "K,"  A-23384 
(Aug.  21,  1943) 245,439,539 

Day,    Charles   L.,    Salt   Lake    City 

067774,  A-25724  (July  19,  1949).      450, 

475 

Day,    Charles    L.,    Salt   Lake   City 

067774,  A-26233  (Aug.  31,  1951).      282, 

288 


Page 

Day,  Claude  I.  v.  Howard,  Noah  L. 
The  Dalles  031262  "F,"  A-23727 
(Nov.  8,  1943) 981 

Day,  Wesley  Herbert,  Salt  Lake 
City  064139  "C,"  A-23913 
(Nov.  10,  1944) 443 

Deadwood-Osage  Oil  Company, 
Buffalo  023270  "N,"  A-24545 
(July  2,  1947) 827,840 

DearmaD,  Lineard  Roger,  A-23789 

(Mar.  29,  1944) 440 

Dearman,  Nelia,  and  J.  N.  Dear- 
man,  BLM  013265  "LD," 
A-25409  (Apr.  12,  1949) 460,  1241 

Decker,     Ivan,     Blackfoot    056257, 

A-263S7  (Aug.  6,  1952).  906,  1238,  1243 

Decker,     Melva,     Salt    Lake    City 

062962,  A-24064  (June  19,  1945).      296,    j 

1222 

Decker,  Melva,  Salt  Lake  City 
062962  "K,"  A-24549  (Mar.  4, 
1947) 885    I 

Deeds,  John  F.,  Jeff  Hawks,  BLM 
022510,  021022,  A-26287  (June 
26,1952) 783,805,820 

Deer  Lodge  Farms  Co.,  Beal,  W.  L. 
v.,  Great  Falls  085921,  082742 
"K,"  A-_>r_>()3  (June  IS,  1946)___      405, 

413 

Dees,    Eugene,    GLO    08323    "C," 

A-24006  (Nov.  20,  1945) 444 

DeFord,    Ernest   D.,    et   al.,    Sacra- 
mento   043756,    045469,    045468, 
A-26591,  A-26592  (Feb.  6,  1953)  _      268, 
954,  1228,  1310 

Degnan,      John      P.,      Sacramento 

036626,  A-25696  (June  9,  1949)  __     1026 

Dehlinger,  Karl  F.,  Clyde  L.  Deh- 
linger,  Lakeview  016381,  016382, 
A-24686,  A-24687  (Feb.  17, 
1948) 449,  1314 

De  La  Rhue,  T.,  and  Frank  J.  Fish, 
United  States  v.,  Roseburg  022554 
"N,"  A-23599  (Aug.  21,  1943)...       673 

Delavan,  Henry  C,  Sacramento 
035764  "K,"  A-23889  (July  25, 
1944) 1277 

Delavan,    Henry    C,    Los    Angeles 

088641,  A-26619  (Apr.  20,  1953).      872, 

1279 

Demetreos,  Stergeous,  Las  Cruces 
059103  "C,"  A-24083  (Feb.  14, 
1946) 931 


XXIX 


Page 
DennisoD,      Albert,     Los      Angeles 
066873  "LD,"  A-25212  (Feb.  28, 

1949) 262,  267,  1218 

Depaoli,  M.  P.  and  Sons,  A-25878 

(Mar.  29,  1951) 155,429 

Department  of  Agriculture  v.  Frank- 
lin,  Elsie  M.,    GLO-06753  "K," 

A-22501  (July  31,  1943) 151 

DeSpain,     Isaiah     M.,     Applicant, 
Sidney     Smith,     Protestant,     A- 

25706  (July  1,  1949) 273,  399,  1227 

Dether,    Arthur    F.,    Los    Angeles 

054644,  A-26382  (July  29,  1952).     1139 
Dethman,   Peter,   Lease   No.   2700, 
Ft.    Peck    Reservation,     IA-116 

(Jan.  20,  1954) 531 

Dial,      Paul      W.,      Harry     Parks, 
Evanston  2013406  "L,"  A-24235 

(June  26,  1946) 1169,  1287 

Dial,   Paul   W.,   and  Harry  Parks, 
Evanston  2013406  "L,"  A-24235 

(Dec.  17,  1946) 1058,  1281,  1288 

Diaz,  Harrison  (Sept.  28,  1950) 254, 

497,519,527,571,  1154,  1176 
Dickey,  Archie  M.,  Pueblo  059981, 
059133,      A-26305      (Mar.      20, 

1952) 400,  412,  423 

Dickson,  Clara,  et  al,  Pierre  028037, 
BLM  021787BLM  (S.D.)  033698, 

A-26744  (Oct.  5,  1953) 405, 

891,  908,  955 
Dillhoefer,  Edwin  M.,  Los  Angeles 
038772,  A-25909  (Nov.  8,  1950)..      271, 

277 
Dillon,  Squire  E.,  Cheyenne  067234 

"F,"  A-23974  (Mar.  30,  1945)___      854, 

1022 
Dillon,  Squire  E.,  Cheyenne  067234 

"LD,"  A-25433  (Apr.  5,  1949).  636,  857 
Dinkel,  Harold,  Anchorage  010572 

"C,"  A-24307  (July  3,   1946) _.  35,445 
DiRocco,  Antonio  et  al.,  Salt  Lake 
City  01975  etc.,  A-26434  (July  11, 

1952) 762,  770 

Dixon,  Thomas  H.,  Los  Angeles 
060546  "LD,"  A-25342  (July  29, 

1948) 464 

Doheny,  Edwin  L.  et  al.,  Los  Angeles 
096361  eial,  A-26868-97  (July  13, 

1954) 269,  276,  1336 

Dolman,    Henry,   Bismarck  024703 

"C",  A-24002  (July  6,  1945) 444 

Dommer,  F.  G.,  Great  Falls  084609, 
087962,  A-26378  (Sept.  26, 
1952) 404,  953 


Page 

Don  v.  Rothenberger,  Los  Angeles 
076587,  A-25884  (Aug.  17, 
1950) 451,  1327 

Donbar  Lumber  Company,  Lorane 
Valley  Lumber  Co.,  2112577  Con- 
flicting Timber  Bids  A-24554 
(Apr.  1,  1947) 1240,1282 

Dondero,  John,  Sacramento  038307, 

A-25582  (Nov.  29,  1949) 451, 

1284,  1307 

Donohoe,    Wilma    Elliott,    N.    M. 

04499,  A-26322  (Feb.  12,  1952)  __       811 

Donovan  Construction  Co.,  Appeal 

of,  CA-216  (June  22,  1954) 13, 

120,  170,  201,  204 

Donovan  Construction  Company, 
Appeal  of  CA-218  (June  22, 
1954) 13,  110,  170,  201,  221 

Donovan-James- Wismer  &  Becker, 

CA-159  (Oct.  3,  1952) 120, 

170,  201,  219 

Doolittle,  Zella  C,  Buffalo  037722, 
040943,  040945,  041067,  042019, 
A-25676  (July  13,  1949) 819,829 

Dorn,  Maurita  V.  U.S.  v.,  A-26194, 

(Sept.  26,  1951) 668,  678,  681 

Dosty,  Wyatt  James,  Phoenix 
080910  "F,"  A-23918  (June  25, 
1946) 270 

Dow,  Russell  W.,  Anchorage  018632, 

A-26749  (Oct.  26,  1953) 7,  39,  1127 

Draper,  Marshall  D.  et  al.,  Sacra- 
mento 2047458,  2047460,  2047457, 
2047459,  2060933,  2061046, 
2060934,  A-25800  (Apr.  19, 
1950) 482,  1048 

Dudley  Construction  Co.,  Appeal  of, 

CA-103  (Apr.  25,  1951) 107, 

168,  172,  200,  214 

Dugan,  J.  L.,  Howard  E.  Young, 
Mary  W.  Young,  Rachael  S.  Pres- 
ton,   Utah  07631,   07643,   07645, 

A-26774  (Sept.  1,  1954) 750, 

784,  809,  1006 

Duggan,  Don  Christopher,  Blackf  oot 
055093  "F,"  A-24265  (Feb.  28, 
1946) 81,  277,  438,  972 

Dungan,  James  G.,  Spokane  019552 

"C,"  A-24384  (Dec.  11,  1946)  __  932,  944 
Dunigan,    Joseph    L.,    Las    Cruces 

050797,  A-26148  (Aug.  15,  1951)  _      767, 

775,  819,  841 
Durham  and  Sauer,  CA-124  (Dec. 

19,  1951)____   174,  188,  194,  199,  234,  256 


XXX 


Page 
Dutton,  Delzil,  Phoenix  084811,  A- 

25953  (Dec.  7,  1950) 281,  288 

Dwinnell,  Stanley  W.,  1999295  "L," 

A-24196  (Feb.  5,  1946) 1280 

Dyke,  Harold  J.,  Oregon  01845,  A- 

26467  (Nov.  3,  1952) 477,  1323 

Eagle  Consolidated  Oil  Company, 
Cheyenne  039725,  A-26259  (Jan. 

3,  1952) 839 

Eagle  Feather,  Augustine  or  White 
Bird,  Estate  of,  Deceased  Stand- 
ing Rock  Sioux  Allottee  No.  3380 
Probate       13601-48,        A-25427 

(July    19,    1948) 68,586 

Eakin,  Floyd,  Idaho  01697,  A-26574 

(Feb.  10,  1953) 269 

Earrings,  James,  Estate  of,  Probate 
3521-52,  IA-104  (June  16,  1953)  _     514, 
580,  595,  1180 
Eastman,  Lelia,  Los  Angeles  069513, 
064584  "LD,"  A-25574  (Dec.  31, 

1948) 879,  940,  1123 

Eaton,  C.  B.,  Myrtle  Esther  Eaton, 
Idaho     01771,     01774,     A-26762 

(Aug.  11,  1953) 1030,  1044 

Ebsen,  George  H.,  Phoenix  086402, 

A-26264  (Jan.  30,  1952).  883,  1112,  1228 
Eccles,  Jonce  B.,  2138327  (669102) 

"LC,"  A-24580  (Apr.  4,  1947). __     390, 
396,  916,  1282 
Echeverria,  Miguel,  Phoenix  080533 

"K,"  A-24661  (Oct.  20,  1948).. _     889, 

1132,  1223 
Eckel,  John  G.,  Pueblo  060458,  A- 

26405  (Aug.  8,  1952) 453,  637,  796 

Eckerman,  Daniel  W.,  Los  Angeles 

054603,  A-23543  (Feb.  8,  1946)..       943 
Edgington,  L.  Edward,  G.  V.  Clay- 
ton,   Osie    Danley,    Kie    Danley, 
Intervenors,    A-24108    (Aug.    8, 

1945) 8,  394,  416,  1167 

Edgington,  Edward  L.,  G.  V.  Clay- 
ton, Osie  Danley,  Kie  Danley, 
Intervenors,    A-24108    (Nov.    7, 

1945) 80,  386,  431 

Edland,  Jeanette  Scott,  Estate  of, 
Probate    No.    2214-453,    IA-107 

(Jan.  6,  1954) 76,  514,  595,  1064 

Edmonson,  Charles  D.,  Maner 
Graham,  Virgil  Peterson,  et  al.f 
Colorado  01440,  05622,  New 
Mexico  02894,  09799,  09802,  Salt 
Lake  071266,  071309,  066330, 
Utah  04158,  04313,  03804,  04891, 


Page 
Edmonson,  Charles  D, — Continued 
A-26834,  A-26921,  A-26932  (Aug. 

10,  1954) 818,821,  1032,  1037 

Edwards,  D.  K.,  et  al.  v.  Brockbank, 
Albert  W.,  et  al,  A-25960  (Apr. 

3,  1951) 795,1309 

Edwards,  Marshall,  Las  Cruces 
063489  "LD,"  A-25371  (July  29, 

1948) 934,  965 

Edwards,      Maude,      Las      Cruces 

055354,  A-26520  (Dec.  3,  1952) __      646, 

865 
Eells,    Roy    J.,    Claim    of,    TA-40 

(Jan.  22,  1951) 131,  1248 

Effenbeck,  Richard  L.,  et  ux.,  U.S. 
v.,  Sacramento  039749,  Contest 
No.    5039,    A-26420    (Aug.    20, 

1952) 669,684 

Egan,     Roland,     Billings     040378, 

A-25674  (Nov.  7,  1949) 758 

Elder,  Everett  Harvey,  GLO  08619 

"C,"  A-24111   (Mar.  4,   1946)..       445 
Elder,  Everett  Harvey,  GLO  08619 

"C,"  A-24111  (Apr.  29,  1947).   464,  1059 
Eliason,     Murray    A.,     Salt    Lake 

063077,  A-25367  (Aug.  15,  1949). _      886, 

1224 
Elliott,  Agnes  M.  and  C.  M.  Elliott, 

Claim  of,  T-367  (May  2,  1951)  _  _  _    1 177, 

1267 
Elliott,  Jennie  B.,  United  States  v., 
Heirs  of  Deceased  Ursula  Capt. 
Devisee,    Phoenix    074293    "C," 

A-23732  (Nov.  10,  1943) 1203 

Ellis,    Byron    N.,    Phoenix    084001 

"LU,"  A-25418  (Sept.  22, 1948)  __      854, 

1123 
Ellis,  Donald  Elmer,  BLM  018153, 

A-26691    (Mar.   26,    1953) 454,461 

Ellis,  Emmons  B.,  Bismarck  024709 

"C,"  A-23728  (Oct.  30,  1943)-..       440 
Ellis,  Emmons  B.,  Bismarck  024709 

"C,"  A-23728  (Mar.  18,  1944).  440,  458 
Elliston,   Joanne,    Phoenix   080538, 
080539  "K,"  A-24100   (July  24, 

1945) 877,  1024 

El  Mirador  Hotel  Company  of  Palm 

Springs,      Los     Angeles     069056 

"LD,"  A-25287  (Apr.  22,  1948) __     1093 

El    Paso    Natural    Gas    Company, 

New  Mexico  05891,  etc.,  A-26377 

etc.  (July  10,  1952) 1017,  1028 

Emard   Packing   Company,    T-545 

(Aug.  25,  1954) 30,  325,  1247 


XXXI 


Page 
Emerick,  Byron  Eugene,  Sacramen- 
to 034449  "C,"  A-23700  (Nov.  8, 
1943) 440 

Emery,  E.  A.,  A-23786   (Mar.  29, 

1944) 877 

Emery,    E.    A.,    Lakeview    016043 

"K,"  A-23786  (July  25,  1944) _._       877 

Employeees'  Rights  in  Invention 
Which  is  Assignable  to  the  In- 
terior Department,  P-10  (Dec.  3, 
1947) 321,  605,  853 

Employment  of  Jan  J.  Wojciechow- 
ski,  an  Alien,  by  DSFA  (Jan.  31, 
1952) 57,  101,  348 

E-Ne-Op-Pe,  Estate  of,  Osage  Allot- 
tee No.  428  Probate  67596-39 
A-25632  (Mar.  8,  1949)„__  69,  570,  587 

E-Ne-Op-Pe,  Estate  of,  Probate 
5625-49,  A-25632  (Sept.  21, 
1949) 364,  570,  1063 

Ennis,  Perry  A.,  el  ano,  Montana 
04001,  04002,  03540,  03681,  A- 
26778  (Oct.  8,  1953) 817,  1208 

Enos,  Susie,  Indian  Appeal,  IA-67 

(Feb.  26,  1952) 536,578 

Epperson,  Lawrence  T.,  Guy  R. 
Campbell,  Jr.,  Salt  Lake  069579, 
A-26840  (Apr.  30,  1954) 1031,  1045 

Esa-Tah-Ha-(Ese-Tah-Ha),  Estate 
of,  Apache,  Allottee  No.  941,  Pro- 
bate 8843-51,  IA-57  (Jan.  22, 
1951) 71,  520,  571 

Espy,  J.  Reimer,  Clarence  E. 
Crowner,  Denver  052330,  053097 
"C,"  A-24066  (Aug.  21,  1945). _       937 

Essex,    J.    C,    Sacramento    035606 

"K,"  A-23927  (July  31,  1944). _.       885 

Essley,  Irene,  Denver  052303, 
305,  306,  308,  A-26925  (Jan.  18, 
1954) 824,  833 

Estate  of  Adams,  Charles  E.,  De- 
ceased Caddo  Allottee  No.  840, 
Probate  17689-45,  A-24684  (Dec. 
24,    1948) 69,517,587 

Estate  of  Adams,  Charles  E.,  Caddo 
Allottee  No.  840,  Probate  17689- 
45,  A-24684  (Nov.  17,  1950)-.  520,590 

Estate  of  Ah-Teel-Thley,  Deceased 
Apache  Indian  Allottee  No.  568, 
Probate  14445-1946,  IA-1  (May 

19,  1950) 508,  519,  589 

Estate  of  Allison,  Samuel  (Tatun- 
kasica),  Fort  Peck  Allottee  No.  11, 
IA-7  (Jan.  5,  1950) 494,  518,  542 


Page 

Estate  of  Anderson,  Harry,  Deceased 
Nez  Perce  Allottee  No.  1591, 
Probate        28317-46,        A-24677 

(Nov.  21,  1947) 105, 

516,699,  1002,  1149 

Estate  of  An-Na-Ne  (Au-na-ne), 
Deceased  Caddo  Allottee  No.  98, 
Probate  17499-45,  A-24225 
(Apr.  12,  1946) 515,585 

Estate  of  An-Na-Ne,  Deceased 
Caddo  Allottee  No.  98  Probate 
17499-45,  A-24225  (June  11, 
1952) 74,  522,  550,  594 

Estate  of  Arvisa,  Tomas  or  Thomas 
Arviso,  Rincon  Allottee  No.  16, 
Probate  32438-46,  308914-7,  A- 
24706  (Nov.  14,  1947).  10,  516,  585,  1149 

Estate  of  Belille,  Frank,  Deceased 
Lac  Courte  Oreille  No.  613,  Pro- 
bate 111903-17,  7946-52,  IA-87 
(Aug.  13,  1952) 75,510,594,998 

Estate  of  Bird  Eagle,  George, 
Allottee  Pine  Ridge  Sioux  Indian, 
IA-13  (Nov.  3,  1949) 511,579 

Estate    of    Brown,   Alvin,   Probate 

6276-54,  IA-126  (May  13,  1954).  78,  515 

Estate  of  Bruner,  Sarah,  Allotted 
Comanche  Indian,  Probate 
15857-1948,    3665-1949,    IA-2 

(Sept.  28,   1949) 511,579 

(June  29,  1950) 589,  1063 

Estate  of  Carl,  Lucy  Phillips,  IA-31 

(July  25,  1950) 519,576,589 

Estate  of  Carter,  Joseph  (Waw-Pe- 
Che-Quan),  Probate  2359-49,  IA- 

17  (Dec.  13,  1951) 158, 

513,  579,  591,  1077,  1177,  1233 

Estate  of  Charges  Enemy,  James, 
Pine  Ridge  Allottee  No.  6393, 
Probate  13917-51,  IA-69  (Apr.  8, 
1952) 509,  521,  571,  592 

Estate  of  Chasing  Hawk,  Elizabeth, 
Probate  17385  IA-15  (Nov.  21, 
1949) 518,  576,  588 

Estate  of  Chasing  Hawk,  Elizabeth, 
Probate  1593-51,  IA-15  (Nov.  29, 
1951) 72,  513,  521,  591 

Estate  of  Chasing  Hawk,  Elizabeth, 
Nee  His  Red  Horse,  Deceased 
Standing  Rock  Sioux  Allottee 
No.  3367,  IA-117  (Jan.  6,  1954)..        77, 

514,  522,  596 
Estate    of    Cleparty,    Emma,    De- 
ceased Yakima  Allottee  No.  1945, 


XXXII 


Page 
Estate  of  Cleparty,  Emma — Cont. 
Probate  10774-42,  A-23876  (Feb. 

13,  1945) 62,506,584 

Estate    of    Cobey,    Mary,    Probate 

13303-51,  IA-110  (Jan.  18,  1954)  _     77, 

522,  577,  596 

Estate  of  Connolly,  Alvira  (Theresa), 
Probate    7541-54,    IA-127    (July 
26,  1954) 78,  515,  596,  1065 

Estate  of  Cosar,  Phoenie  (Minnie) 

(1-456-43)  (Aug.  5,  1943) 505, 

574,  741 

Estate   of   Cozad,    Balaw,    Probate 

16450-51,  IA-72  (Apr.  28,  1952).      521, 

593 

Estate  of  Cozad,  Belle,  Deceased 
Kiowa  Allottee  No.  991,  A- 
25428  (May  2,  1949) 507,  570,  1005 

Estate  of  Crow  Woman,  Ellen, 
Oglala  Sioux  Allottee  No.  804, 
Probate  6800-27,  11827-51,  IA- 
90  (Sept.  12,  1952) 75,  510,  574,  594 

Estate  of  Cunmah,  Lucy  Finley, 
Deceased  Flathead  Allottee  No. 
586,  Probate  17540-46,  A-24510 
(Feb.  14,  1947) 516,  1059 

Estate  of  Eagle  Feather,  Augustine 
or  White  Bird,  Deceased  Standing 
Rock  Sioux  Allottee  No.  3380, 
Probate  13601-48,  A-25427  (July 
19,  1948) 68,586 

Estate  of  Earrings,  James,  Probate 

3521-52,  IA-104  (June  16,  1953)_      514, 
580,  595,  1180 

Estate  of  Edland,  Jeanette  Scott, 
Probate  No.  2214-53,  IA-107 
(Jan.  6,  1954) 76,  514,  595,  1064 

Estate  of  E-ne-op-pe,  Osage  Allottee 
No.  428,  Probate  67596-39,  A- 
25632  (Mar.  8,  1949) 69,  570,  587 

Estate     of     E-Ne-Op-Pe,     Probate 

5625-49,  A-25632  (Sept.  21,  1949)      364, 

570,  1063 

Estate  of  Esa-Tah-Ha-(Ese-Tah- 
Ha),  Apache  Allottee  No.  941, 
Probate  8843-51,  IA-57  (Jan.  22, 
1951) 71,  520,  571 

Estate  of  Fish  Guts,  Mark,  Probate 

16280-51,  IA-79  (Apr.  21,  1952).      510, 

593,  1064 

Estate  of  Frank,  Lizzie,  Deceased 
Nez  Perce  Allottee  No.  1515. 
Probate  2291-44,  A-24011  (Mar. 

14,  1945) 63,503,584 
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Estate  of  Garrick,  Joseph,  Deceased 
Coeur  d'Alene  Allottee  No.  473. 
Probate  1020-41,  A-24205  (Nov. 
5,  1945) 63,585 

Estate  of  George,  Movogah  Jackson, 
(Mobacah  Jackson  or  Mo-vo-gah 
Jackson),  Probate  11797-51,  IA- 
65  (Oct.  5,  1951) 72,512,591,997 

Estate  of  Gover,  Grant,  Unallotted 
Pawnee  Indian,  Probate  6566-46, 
A-25208  (May  5,  1949)  __  565,  579,  1173 

Estate  of  Gravelle,  Abel,  Flathead 
Allottee  No.  1886,  Probate  11691- 
51,  IA-75  (Apr.  11,  1952).  513,  593,  1043 

Estate  of  Grinnell,  Fred,  Fort 
Berthold  Allottee  No.  1938,  Pro- 
bate No.  4573-50,  IA-30  (Apr.  7, 
1952) 509,  550,  583,  592,  1113 

Estate  of  Hall,  Abner  Henry,  De- 
ceased Blackfoot  Indian  Allottee 
No.  751.  Probate  31076-46,  IA-4 
(Dec.  9,  1949) 512,  573,  588 

Estate  of  Hall,  Abner  H.,  Deceased 
Blackfoot  Allottee  No.  751,  IA-76 
(Apr.  3,  1952) 73,509,592 

Estate  of  Halfmoon,  Jeanette,  Pro- 
bate No.  2771-53,  IA-120  (May 
5,  1954) 596,1065 

Estate  of  Hanny,  Victor  E.,  Phoenix 
084719,  Mineral  Contest  No. 
0966,  A-26280  (Mar.  5,  1952)  ____      676, 

680,  1049 

Estate  of  Haw-Wau-Na-Ha-Sun-Ah, 
Wichita  Allottee  No.  398,  Probate 
7829-49,  IA-8  (Apr.  7,  1950)___  579,  588 

Estate  of  Henderson,  T.  O.,  Chey- 
enne 054195  "N,"  A-23838 
(June  30,  1944) 51,626 

Estate  of  Hill,  Annie  (Ela-wah-win- 
my),  Deceased  Nez  Perce  Allottee 
No.  1968,  Probate  27906-46, 
A-25188  (June  11,  1948).  517,  586,  1062 

Estate  of  Jefferson,  Ke  To  Sah,  Pro- 
bate 14587-49,  IA-19  (May  4, 
1950) 518,  546,  1175 

Estate  of  Jimmie,  Jennie  Baker,  De- 
ceased Fort  Hall  Allottee  No.  376, 
IA-6  (Nov.  21,  1949) 518,  576,  1063 

Estate  of  Johnson,  St.  Clair,  Probate 

7298-45, 1 A-9  (Mar.  1 1,  1952)  _  .  _         40, 

521,  592 

Estate  of  Kah-che-pe  (Sapesa  Pole- 
cat), Probate  3955-50,  IA-24 
(Sept.  21,  1950) 519,  576,  589 
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Estate  of  Kauley,  Stella,  (Kau-Pi) 
Kiowa  Allottee  No.  1734,  Pro- 
bate 2540-54,  I  A- 139  (Sept.  10, 
1954) 523,  573 

Estate  of  Ko-Tay  (Stephen),  De- 
ceased Kiowa  Allottee  No.  2156, 

IA-48  (Sept.  10,  1951) 72, 

512,521,591 

Estate  of  Kowtahlikt,  Charley,  IA- 

53  (Aug.  1,  1951) 71,  520,  591 

:  Estate  of  Lenoir,  Michael,  Probate 
No.     172-52,     IA-98     (May     12, 

1953) 76,  514,  595,  1064 

'  Estate  of  Levi,  Matilda,  Deceased 
Nez  Perce  Allottee  No.  236  Pro- 
bate 27905-46,  A-24653  (Nov.  3, 
1947) 67,  516,  585,  1060 

Estate  of  Levi,  Matilda,  Deceased 
Nez  Perce  Allottee  No.  236,  Pro- 
bate 27905-46,  A-25409  (July  27, 
1948) 517,  569 

Estate  of  Little  Toby  or  Little 
Tobin,  Round  Valley  Allottee 
Nos.  577  and  1171  Probate  31551- 

46,  A-24519  (Feb.  14,  1947) 506, 

568,  585 

Estate  of  Little  Toby  or  Little 
Tobin,  Probate  31551-46,  A-24519 
(Nov.  24,  1947) 65,  506,  585 

Estate  of  Lone  Dog,  Deceased  Rose- 
bud Sioux  Allottee  No.  3783,  Pro- 
bate No.  25200,  1919,  IA-25 
(June  12,  1950) 589,  1043 

Estate  of  Long,  Ruth  B.  DeHanas, 
Probate  5230-48,  A-25220 
(Sept.  21,  1948) 68,  517 

Estate  of  Mayahonah,  Kosope 
(Rjchard) ,  Deceased  Unallotted 
Apache  Indian,  Probate  2543-54, 
IA-141  (Oct.  28,  1954) 523 

Estate  of   Mountain   Chief,    Frank 

A-25668  (May  9,  1949) 517 

Estate  of  Murdock,  Henry,  De- 
ceased Mexican  Kickapoo,  Allot- 
tee No.   122,   Probate   10947-51, 

I A-77  (Apr.  8,  1952) 73, 

509,  592,  1178 

Estate  of  Murdock,  Henry,  De- 
ceased Mexican  Kickapoo  Allot- 
tee No.  122,  Probate  10947-51, 
IA-77  (July  29,  1952) 75,  510,  594 

Estate  of  Naranjo,  John,  Probate 
6244-52, 1 A-95  (Apr.  30,  1953)  _  _  _         76, 

522,  594 
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Estate  of  Neaman,  Moses,  Probate 
11874-54,  IA-146  (Oct.  28, 
1954) 523,  597,  1065 

Estate    of    Norigan,    Kip,    Probate 

7906-52,  IA-112  (Aug.  3,  1954) ...        78, 

523,  577,  596 

Estate  of  Oberman,  D.  M.,  Chey- 
enne 059430  "K,"  A-24176  (Feb. 
28,  1946) 394 

Estate  of  Oberman,  D.  M.,  Chey- 
enne 059430  "K,"  A-24176 
(July  2,  1946) 413,1056 

Estate  of  Oh-Ste-Wet-Tah,  Probate, 

14888-50,  IA-34  (Nov.  7,  1950) ___      508, 
574,  590,  1074 

Estate  of  Old  Dog,  Ralph,  Deceased 
Fort  Berthold  Allottee  No.  1082- 
752a,  Probate  13554-49,  IA-11 
(Oct.  5,  1949) 507,587 

Estate  of  Osborne,  James,  Probate 

26081-48,  IA-5  (Sept.  21,  1949)  __      517, 

576 

Estate  of  Perschy,  Bessie,  Deceased 
Comanche  Allottee  No.  3418, 
Probate  1829-54,  IA-123  (Apr. 
28,  1954) 78,523,596 

Estate  of  Popkiawahnee,  Teypum, 
Yakima  Allottee  No.  1380  Pro- 
bate 35257-47,  A-25366  (June  10, 
1948) 68,  517,  586,  1062 

Estate  of  Potiye,  Henry,  Kiowa 
Allottee  No.  3051,  Probate 
8975-51,  IA-71 

(Apr.  2,  1952) 521,  592,  1063 

(May  15,  1952) 594 

Estate  of  Pow-We-To-Waup  (Guy) 
Comanche  Allottee  No.  2453, 
Probate  2131-54,  IA-137  (Sept. 
28,  1954) 79,  515,  523,  597,  1065 

Estate  of  Pretty  Horse,  Crow 
Allottee  No.  1674,  IA-22  (July  21, 
1950) 508,  519,  589 

Estate  of  Pryor,  Woodrow,  Un- 
allotted Osage  Indian,  Probate 
45257-39,  890-49,  IA-12  (Nov. 
30,  1949) 336,512,553,588 

Estate  of  Quiltairre,  Agatha 
(Qualtier),  Probate  15508-53,  IA- 
114  (Jan.  11,  1954)___  77,  522,  596,  1065 

Estate  of  Redhawk,  Anthony,  De- 
ceased Umatilla  Allottee,  No. 
C-212,  Probate  38007-47,  A- 
25302  (July  1,  1948) 586,  1062 

Estate  of  Red  Mouth,  Deceased 
Arapaho  Allottee  No.  2361,  Pro- 
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Estate  of  Red  Mouth — Continued 
bate  2511-48,  A-25204  (Jan.  31, 
1949) 507,  587 

Estate  of  Red  Woman  Bella  or  Holy 

Woman,  IA-55  (July  13,  1951)—      509, 

590,  1177 

Estate  of  Riddle  Billy,  June  George, 
Deceased  Klamath  Allottee  No. 
332,    Probate    35739-47    (F-106- 

47),  A-25216  (June  4,  1948) 517, 

586,  1062 

Estate  of  Ridesbear,  Irma  Louise, 
Unallotted  Crow  Indian,  Probate 
No.  14735-50,  IA-54  (May  12, 
1952) 513,  571,  580,  1052,  1179 

Estate  of  Rides  The  Spotted  Horse, 
Probate  12356-46,  A-25201  (Sept. 
28,  1948) 506,  587,  1002,  1104 

Estate  of  Robedeaux,  Mary,  Pro- 
bate 12669-52,  IA-106  (Oct.  7, 
1953) 76,  514,  580,  595 

Estate  of  Roberts,  James,  Deceased 
Fort  Peck  Allottee  No.  1615,  1A- 
37  (Dec.  28,  1950) 508,590 

Estate  of  Salakike,  Leighton  (Clay- 
ton Bobb),  Quinaielt  Allottee  No. 
388,    Probate    9083-54,    IA-134 

(Sept.  29,  1954) 510, 

573,  597,  617,  1004 

Estate  of  Samuel,  Kesiah,  Nez  Perce 
Allottee  No.  1669,  Probate  1773- 
50,  IA-32  (Oct.  20,  1950).  508,  520,  1073 

Estate  of  Saupitty,  Lyon,  Comanche 
Allottee  No.  2568,  IA-52  (Aug.  13, 
1951) 521,  1177 

Estate  of  Shield  at  the  Door,  Pro- 
bate 39378-45,  A-25353  (Dec.  15, 
1948) 587,  1105 

Estate  of  Shout  At  or  James  Shot 

At,  A-24305  (Sept.  25,  1946).  64,  516,  585 

Estate  of  Shows  in  a  Crowd,  De- 
ceased Crow  Allottee  No.  1813, 
Probate  42574-46,  A-24813  (Feb. 

25,  1948) 516, 

575,  586,  1022,  1050,  1061 

Estate  of  Siers,  Jennie,  Oglala 
Allottee  No.  4842,  Probate  715- 
49,  IA-23  (Mar.  23,  1950) 518,588 

Estate  of  Sloat,  Hugh  (William), 
Absentee  Shawnee  Allottee  No. 
446,  Probate  16288-51,  IA-74 
(Apr.  10,  1952) 73,  580,  593,  1178 

Estate  of  Smith,  Salina  (1-111-43) 

(Sept.  20,  1943) 584 
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Estate    of    Susan,     Mary,     I  A- 105 

(July  14,  1953) 522,  577,  595,  1064 

Estate  of  Tah-Kah-Per  (Post  Oak 
Jim),  Deceased  Comanche  Allot- 
tee No.  1907,  Probate  1102-52, 
IA-86  (June  24,  1952) 513,  522,  594 

Estate  of  Tah-mah-kah,  Deceased 
Comanche  Allottee  No.  1957,  IA- 
16  (Oct.  6,  1949) 507,570 

Estate  of  Takes  Gun  on  Top,  Jappy, 
Deceased  Blackfeet  Allottee  No. 
1743,  Probate  34503-43,  A-24616 
(June  19,  1947) 68,  505,  585 

Estate  of  Tamaree,  Matilda  K., 
Probate  11640-53,  IA-118 
(Jan.  18,  1954) 40,  77,  514,  596 

Estate  of  Thompson,  Lucy,  Deceased 
Yurok  or  Lower  Klamath  River 
Indian,         Probate        54227-35, 

A-24696  (Feb.  9,  1948) 499, 

585,  994,  1050,  1149,  1154,  1172 

Estate  of  Tipton,  Meschach  (Mace), 
Public  Domain  Allottee  No.  26, 

IA-14  (Jan.  11,  1951) 71, 

167,511,512,590,1152 

Estate     of     To-Pet-Chy,     Probate 

2397-48,  IA-10  (Dec.  22,  1949)  _  507,  570 

Estate  of  Ush-ka-in-sah-Goodluck 
or  Johnnie  G.  Goodluck,  Deceased 
Navajo  Allottee  No.  842  (041859), 

A-24814  (Apr.  21,  1948) 496, 

500,  530,  586 

Estate  of  Wagon,  Laverne,  Probate 
11206-44,  A-24459  (Dec.  17, 
1946) 65,  585,  1058 

Estate  of  Wagon,  Laverne,  Probate 
11206-44,  A-24459  (June  4, 
1948) 67,  517,  586 

Estate  of  Wagon,  Laverne,  Probate 
11206-44,  17484-48,  A-24459 
(Sept.  21, 1948) 587,  1062,  1172 

Estate  of  Warrior,  Rolla,  Ponca 
Allottee  No.  54,  IA-36  (Jan.  8, 
1951) 520,  590,  1176 

Estate  of  West,  Howard  M.,  Osage 
Allottee  No.  839,  Probate  31088- 
47,  3650-49,  A-25649  (Apr.  8, 
1949) 507,  576,  1105 

Estate  of  Wheeler,  Nancy  (Padza- 
gite  Tinno),  Fort  Hall  Allottee 
No.      511,      Probate      18768-46, 

A-25209  (Oct.  4,  1948) 511, 

587,  1062,  1104 
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Estate  of  White  Bird,  Samuel,  Pro- 
bate 37723-1946,  IA-39  (Sept.  4, 
1951) 512,  591 

Estate  of  White  Eagle,  Fred, 
Deceased  Fort  Peck  Allottee  No. 

1026,  IA-35  (Mar.  27,  1951) 509, 

590,  600 

Estate  of  Wichita,  Susie,  Deceased 
Pawnee  Allottee  No.  192,  Probate 
28292-45,  A-24284  (May  24, 
1946) _-  63,  515,  585,  1056 

Estate  of  Williams,  Emma,  Probate 
22693-47,  A-25221  (Sept.  30, 
1948) .  68,  1062 

Estate  of  Williams,  Margaret  P., 
Sacramento  041753,  A-26149 
(Feb.  26,  1951) 872,  1278 

Estate  of  Williams,  Mary,  Nico- 
demus  Gray,  Flathead  Allottee 
No.  2459,  Probate  1958-51,  IA-73 
(Feb.  7,  1952) 592,  1041 

Estate  of  Windy,  Albert,  Probate 
15701-47,  A-25452  (Sept.  21, 
1948) 68,  586 

Estate  of  Zate-Kau-Kau-Komah 
(Frank  Odlety)  Kiowa  Allottee 
No.  1385,  Probate  2046-54, 
IA-145  (Oct.  8,  1954).  79,  511,  597,  1065 

Estates  of  McLean,  George  and 
John,  Probate  9330-53,  9331-53, 

IA-113  (Feb.  10,  1954) 510, 

523,  596,  1065 

Estates  of  Punlay,  Teddy,  Wichita 
Allottee  No.  401  and  Ham-Wau- 
Na-Ha-Sun-Ah,  Wichita  Allottee 
No.  398,  IA-8  (Oct.  6,  1949) _  587,  1107 

Eureka  Livestock  Company,  Nevada 
011971,  A-27013  (Aug.  6,  1954)  __      892, 

1042,  1127 

Evans,  Donald  E.,  Cheyenne  055041 

"C,"  A-21120  (Feb.  14,  1947) 1007, 

1059,  1205 

Evans,  Jean  W.,  Cheyenne  081822, 
043995,  A-26267  (Oct.  24,  1951)  __      761, 

973,  975 

Everett,  George  G.,  Bonnie  Vere 
Everett  and  Carl  Lantz,  Denver 
045341  "C,"  A-23605  (July  31, 
1943) .       151 

Everett,  Wilmot  D.  et  al,  United 
States     v.,     Contest     No.     7-27, 

A-27010  (Aug.  30,  1954) 361, 

676,686,  1081,1119 
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Ewoldt,  Hans,  Ralph  E.  Albright, 
BLM  012794,  A-26171  (Dec.  27, 
1951) 937,  952,  962 

Executive  Order  No.  8979,  Decem- 
ber 16,  1941,  1941730  "L," 
(Mar.  22,  1946) 905 

Executive  Order  No.  8989,  Decem- 
ber 16,  1941,  1941730  "L" 
(Mar.  22,  1946) 23 

Exchave,  Pedro  and  George  Van 
Loan,  George  W.  Gordon  et  al, 
Intervenor,  A-25764  (Apr.  14, 
1950) 388,  420,  421,  1038 

Extension  of  Oil  and  Gas  Lease 
Term  By  Production,  Santa  Fe 
078615,  New  Mexico  012719  (Dec. 
18,  1953) 776,  781 

Eyre,   Harry   M.,   Spokane  020155, 

A-26169  (Apr.  12,  1951) 913,  1237 

Falk,  Charles  H.,  T-468  (June  25, 

1952) 74,  539,  1247 

Falke,   J.   U.,   Las   Cruces  065350, 

A-25871  (Aug.  16,  1950) 768,  801 

Faris,  William  A.,  United  States  v., 
Phoenix  080160  "N,"  A-23829, 
(Nov.  14,  1944) 674 

Faris,  William  A.,  U.S.  v.,  Phoenix 
080160  "N,"  A-23829  (Aug.  8, 
1944) 674 

Farmer,  R.  B.  (Miss)  (Now  Mrs. 
R.  B.  Farmer  Hart),  New  Mexico 
06991,  06992,  A-26505  (Nov.  28, 
1952) 763,  776,  805 

Farmers  Insurance  Exchange,  T-53 

(Apr.  5,  1948) 322,  548,  1246 

Farns worth,  Myrl  Y.,  Carson  City 

023212,  A-26680  (Apr.  30,  1953) _.     265, 

269 

Farnsworth,  P.  T.,  Jr.,  Salt  Lake 
City  065091,  A-25629  (May  31, 
1949) 757,  1307 

Farra,  Charles  L.  v.  Romero, 
Emeterio,   Phoenix   082274  "K," 

A-24431  (June  3,  1947) 135, 

396,  414,  1060 

Farra,  Charles  L.  v.  Romero, 
Emeterio,  Phoenix  082274, 
A-24431  (July  17, 1947) 397,  414 

Farrell,  Ardith  M.,  et  al,  Idaho 
01013,  A-26580,  85  (Feb.  11, 
1953) 282,  289 

Farrell,  John  Arthur,  A-25896  (Aug. 

4,  1950) 451,466 
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Fashender,  Donald  C,  Sacramento 

041398,  A-26950  (Oct.  11,  1954)__      455, 

462 

FaveU-Utlev  Realty  Co.,  Lakeview 
01G126  "K,"  A-24007  (Nov.  5, 
1945) 296>1025 

Favell-Utley  Realty  Co.,  Lakeview 
016112  "K,"  A-24008  (Nov.  5, 
1945) 296,  878,  1025 

Federal  Oil  Shale  Co.,  Delos  D. 
Potter,  Harry  K.  Savage,  Denver 
056601,  056606,  Colorado  050, 
046,  A-25921,  A-25940,  A-25952 
(Sept.  27,  1950) 623,  681,  1023 

Fehr,  Earl  E.,  Colo.  01469,  01471, 
01472,  A-26357  (June  6, 
1952) 762,  776,  920,  1240 

Feland,  Ernest  C,  Cheyenne  072918 

"LU"  A-25370  (Aug.  13,  1948)  __       882 

Felder,  John  W.,  Anchorage  09752, 

A-26404  (Aug.  14,  1952) 38,  1143 

Feller,  Abraham,  Elmo  H.  Ells- 
worth, Nevada  011941,  011942, 
A-26941,  A-26953  (Oct.  13, 
1954) 270,  973,  1137 

Feltman,     Barney     M.,     A-23805 

(May  3,  1944) 440 

Feo,  Edwin  L.  et  al,  Los  Angeles 
081875,  A-26425  (Mar.  24, 
1954) 941,  956 

Ferguson,  Curtis  et  al,  Colorado 
034,  etc.,  A-26684,  A-26690 
(May  1,  1953) 282,289,  1024 

Ferrario,  Ernest,  Sacramento 
038849,  A-25908  (Aug.  18, 
1950) 935,  949 

Fields,  L.  A.,  Denver  042142  "N", 
William  H.  Hawthorne,  Wise  Hill 
Coal  Company,  A-24210  (Mar. 
14,  1946) 141 

Fields  Maud  v.  Fields,  Squirrel, 
et  al.  (1-546-43)  (Sept.  15, 
1943) 573,  1290 

Fields,  Maud,  Fields,  Squirrel,  et  al. 
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Roads  in  Connection  With  the 
O  &  C  Access  Road  Program 
(Sept.  3,  1953) 847,895 

Authority  to  Condemn  Real  Prop- 
erty (Oct.  9,  1953)  __  7,  244,  1014,  1238 

Authority  to  Enlarge  Naval  Petro- 
leum Reserve  No.  1,  M-35027 
(Feb.  19,  1948) 740,  873,  918 

Authority  to  Execute  Releases  in 
Cases   of   Torts   to    Government 

Property  (June  2,  1953) 93, 

258,  1277,  1289 

Authority  to  Grant  Right-of-Way 
in  a  National  Forest  for  an  Aerial 
Tramway,  M-36057  (Oct.  27, 
1950) 90,  913,  986,  1074 

Authority     to     Issue     Advertising 

Orders   (Apr.   15,   1952) 92,258 

Authority  to  Issue  Deed  to  Yakutat, 
Alaska,  for  Streets  in  Townsite 
(June  20,  1950) 49,  855,  1278 

Authority  to  Issue  Oil  And  Gas 
Leases  Under  Section  402  of 
Reorganization  Plan  No.  3  of 
1946,  M-34867,  M-38198  (May  2, 
1947) 650,  774,  1100,  1200 

Authority  to  Lease  Minerals  in 
Acquired  Lands  Under  Section 
402  of  Reorganization  Plan  No.  3 
of  1946,  Where  the  Lands  Have 
Been  Given  National  Forest  Sta- 
tus (Oct,  11,  1954) ___  94,  305,  663,  1120 

Authority  to  Lease  Minerals  in 
Lands  Included  in  Uintah  Na- 
tional Forest  (Feb.  27,  1947) 83, 

494,  582,  628,  649,  1186,  1240 

Authority  to  Make  Alterations  and 
Repairs  to  an  Existing  Dam  Ac- 
quired by  the  U.S.  as  a  Part  of  the 
Works  of  the  Chesapeake  and 
Ohio  Canal,  M-33993  (Mar.  31, 
1945) 4,  165,  177,  306,  688,  705 

Authority  to  Provide  for  Production 
of  Oil  and  Gas  From  Submerged 
Lands,  M-36036  (June  1,  1950).  _      184, 
254,  363,  652,  660,  794,  1108,  1212 

Authority  to  Seek  Nonreimbursable 
Appropriations  For  Fish  Screens 
at  Savage  Rapids  Dam,  Oregon, 

M-36160  (Oct.  13,  1953) 129, 

309,  369,  1189 
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Authority  to  Spend  Soil  and  Mois- 
ture Conservation  Funds  on  0  &  C 
Lands  (Oct.  5,  1951) 57, 

91,  308,  846,  899 

Authority  to  Survey  Tidelands  to 
Afford  Description  for  Convey- 
ance to  Alaska  Aeronautics  Com- 
munications for  an  Airport  Under 
Sec.  16  of  the  Federal  Airport  Act 
of  May  13,  1946  (Apr.  2,  1952)  __  23, 
27,  899,  1234 

Authority  to  Transfer  Land  Under 
Sec.  5  of  the  Indian  Reorganiza- 
tion Act,  M-34111  (June  16, 
1945) 63,  245,  540,  545,  547,  1184 

Authority  Under  Which  Wildlife  Ref- 
uge and  Management  Areas  are 
Administered  Following  Estab- 
lishment upon  Lands  theretofore 
Classified  as  Public  Lands  (Dec.  23, 
1947) 246,  368,  619,  1068 

Authorization  for  the  Geological 
Survey  to  Carry  on  its  Functions 
in  the  Trust  Territory  of  the  Pa- 
cific Islands,  M-36209  (May  10, 

1954) 27, 

309,  383,  1189,  1233,  1247,  1289 

Authorization  of  Central  Valley 
Project  Steam  Plant  (May  12, 
1949) 119,  866 

Authorization    of    the    North    Side 

Pumping  (Dec.  3,  1946) 15,  118 

Availability  of  Funds  Appropriated 
for  Fiscal  Year  1950  for  Construc- 
tion of  Power  Features  of  Central 
Valley  and  Colorado  Big-Thomp- 
son Projects  (Oct.  20,  1949) ___  55,  112 

Availability  of  Tribal  Funds  for 
Land  Acquisition,  M-36118  (Mar.  18, 
1952) 57,  549,  581,  1178,  1297 

Award  to  Retired  Employee  in  In- 
centive Awards  Program,  M- 
36130  (Oct.  1,  1952) 332,337,349 

Baird,  Carl  E.,  Inventor,  M-33685 

(July  14,  1944) 851 

Baird,    Carl   E.,    Paul  V.    Mullins, 

M-34125  (July  6,  1945) 314,  602 

Bank  of  American  Samoa,  The,  M- 

36135  (June  25,  1952) 51,  1233 

Basic  Statute  to  be  Cited  in  Patents 
for  Homesteads;  Method  of  Cita- 
tion (Oct.  28,  1953) 39,  93,  478,  856 

Billings,   Paul,   M-34504   (June  28, 

1946) 694,  1262,  1270 
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Billings,   Paul,   M-34504   (Feb.   21, 

1947) 698,  1265,  1272 

Black,  David  V.,  M-34518  (June  4, 

1946) 316,603 

Blackburn,    Willfred    C,    M-33872 

(Dec.  26,  1944) 850 

B.  L.  Winner  Co.,  Inc.,  Pittsburgh, 

Pa.,  M-34327  (Nov.  27,  1946) __.  9, 

98,  172,  197,  227 

Brady,   G.   M.,   M-34499   (July   19, 

1946) 59,  1252,  1263 

Brown,  Elzie  C,  M-33875  (Jan.  30, 

1945) 12G0,  1269,  1295 

Brown,  Royal  C,  M-31176  (July  29, 

1946) 64,  606,  1263,  1271 

Bruce,  Joe  T.,  M-34059      tfa      25, 

1945) 689,  1261,  1269 

Buckmaster,  J.  L.  and  J.  ('..  Lewis, 
"Stereobliquc  Plotter,"  M  33705 
(July  14,  1944) 333,  338,  601,  851 

Byers,    Sadie,    M-34503    (July    L5, 

1946) 81,  3S6,  1263,  1270 

California  Department  of  Public 
Works,  From  Public  Entry,  M- 
34796  (Oct,  22,  1948) 906 

Calling  of  Consultants  Appointed 
To  Study  Concession  Operations 
a  Committee  (Nov.  22,  l'.)46)__  340,992 

Can  this  1  >epartmen1  <  !  i  rg  Lim- 
ber Operators  for  the  Use  of  Fed- 
erally Constructed  Ace.--  Roads 
in  the  O  and  C  Area?  (Jan.  12, 
1950) 1071 

Cancellation        of        Reim 

Charges    Againsl     Indian    Lands, 

M-36029    Ma:    '*,  1952) 495, 

572,  1079,  1196 

Cancellation  of  the  Approval  of  an 
Attorney's  Contract  to  Prosecute 
Indian  Claims,  M   35097  (Nov.  Ll 
1949) 70,  237,  542,  553,  557,  570 

Caraway,      \\ .      Hodge,      M-34366 

(Apr.   11,   1946) 316,603 

Carlsbad    Caverns    National    Park, 

M-34876  (Mar.  7,  1947) 355, 

099,  1068,  1215 

Ceded  Lands  on  the  Wind  River 
Indian  Reservation,  M-36172 
(June  18,  1953) 478,  483,  505,  544 

Chandler,  Asa  W.,  Lt.  Col.,  M- 
34114  (June  21,  1945) __  689,  1261,  1269 

Charges    for    Copies    of    Records, 

M-35057  (July  8,  1948) 3,  1187 

Charges  of  Maladministration  at 
CPS    Camp    No.     Ill,     Mancos 


xcv 


Page 

Charges  of  Maladmin. — Continued 
Project,  Colorado  (May  23, 
1046) 1024 

Christiansen,    Ralph  M.,   M-34368 

(June  18,  1946) 693,  1262,  1270 

Citizenship  Requirements  in  Stat- 
utes and  Regulations  Relating  to 
Disposal  of   Lands  and   Natural 

Resources  (Sept.  8,  1952) 136, 

618,  633,  648,  657,  663,  907 

City  of  Tempe  and  Salt  River  Proj- 
ect Agricultural  Improvement  and 
Power  District  (July  23,  1954) __.      1196 

Claim    for    Damage    to    Property 

(Nov.  4,  1946) 64 

Claim  of  James  E.  Curry  for  Reim- 
bursement of  Stenographic  Ex- 
penses, M-36090  (Aug.  10,  1951)  _      554, 

558,  561 

Claims  of  Government  Employees 
Arising  out  of  Fire  at  Shops  of 
the  Alaska  Railroad,  M-36073 
(Mar.  20,  1951) 29,  1255,  1274 

Clarification  of  Bur.  of  Land  Man- 
agement Procedures  with  Respect 
to  Annual  Rental  Notices 
(May  27,  1953) 781,807,833 

Clark,       Richard      H.,       M-34394 

(Aug.  7,  1946) 694,  1263,  1271 

Classification  of  Base  Properties  in 
Nevada  Grazing  District  No.  4, 
on  basis  of  two-thirds  land  base 
and  one-third  water  base  is  valid 
(Apr.  20,  1948) 59,  421,  429,  436 

Clyde    W.    Wood,    Inc.,    M-34768 

(Feb.  14,  1947) 10,  118,  196 

Cohn,  Ernest  M.,  M-34698  (Oct.  2, 
1946) 317,  603,  852 

Colorado  River  Indian  Reservation 
Development,  M-36200  (Feb.  12, 
1954) 545,  552,  560,  564,  1196 

Commercial  Fishing  at  Isle  Roj^ale 

(June  10,  1946) 736,  923,  1066 

Commissioner  of  Indian  Affairs, 
St.     Regis     Indian     Reservation, 

N.Y.  (July  19,  1946) 64, 

495,  538,  567,  984 

Competitive  or  Noncompetitive  Is- 
suance  of   Oil   and    Gas    Leases, 

M-36083  (June  18,  1951) 655, 

759,  782,  1109 

Condemnation  of  Indian  Lands 
Needed  for  the  Yellowtail  Dam 
and  Reservoir  Site,  M-36148 
(Oct.    27,    1952).    158,497,542,551,566 
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Condemnation  of  Indian  Lands 
Needed  for  the  Yellowtail  Dam 
and  Reservoir  Site,  M-36148 
(Supp.)  (Feb.  3,  1954)  __  498,  529,  1118 

Conflict  Between  State  and  Federal 
Conservation  Practices  (June  5, 
1953) 849,  1179 

Construction    of    Addition    to    the 

White  House  (Jan.  23,  1946) 374, 

690,  873 

Construction  of  "  Permanent  Facili- 
ties" (May  27,  1949) 55, 

112,  183,  192,  979,  1200 

Consultants,     M-35015     (Dec.    26, 

1947) 328,  340 

Consultants,     M-35088     (Jan.     10, 

1949) 341 

Contract  for  Services  of  Consultant 

(May  25,  1950) 51,  339,  341 

Contract  Obligations  Be3*ond  Fiscal 

Year  (Dec.  5,  1946) 122,  181 

Contracts  for  Lunches  for  Children 
in  Indian  Schools  Under  Johnson- 
O'Malley  Act,  M-36247  (Nov.  5, 
1954) 79,  187,  584,  1021 

Convict  Labor,  M-39944  (Jan.  29, 

1945) 177,  353,  616 

Convict  Labor,   M-36131   (June  9, 

1952)___  92,  187,  190,  231,  304,  616,  1179 

Cooperative    Employees,    M-34898 

(Mar.  24,  1947) 319,  328,  384 

Correspondence  File  (July  12,  1945)  _       306 

Coryell,   J.   R.,   Lela   May   Gentry, 

M-33707  (Jan.  16,  1945) 59, 

102,  1251,  1260 

Cost-plus-percentage-of-cost  Con- 
tracts, M-34722  (Oct.  18,  1946)..        97, 

181,  188,  195 

Courtney,     Edward    F.,     M-34148 

(Aug.  9,  1945) 314,602 

Cultivation  Requirements  on  Home- 
steads by  Veterans  (Oct.  28, 
1949) 87,  323,  465,  468,  480,   1005 

Dade  and   Monroe   Counties,   Fla., 

M-34864  (Feb.  18,  1947).._   15,  367,  619 

Daniels,   Axel,   M-34374   (May   14, 

1946) 366,  1262,  1270 

Darstein,       Paul      W.,       M-34032 

(May  10,  1945) 314,602,851 

Davis,  Mabel  V.,  M-33988  (Mar.  6, 

1945) 314,  602 

Delays  in  Performance  of  Contracts 
by  the  Government,  M-34726 
(Oct.  24,  1946) 204,  223,  227 
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Delegation  of  Authority  by  the  Sec- 
retary to  the  Assistant  to  the 
Secretary,  M-36018  (Nov.  30, 
1949) 253,1108 

Delegation  of  Authority  of  Field 
Officials  of  National  Park  Service 
to  Issue  Regulations,  M-36206 
(May  7,  1954) 711,  723,  1007,  1119 

Delegation  of  Statutory  Power  by 
the  President,  M-35091  (Mar.  8, 
1949) 60,  252,  874,  1200 

Delegations  of  Power  to  Indian 
Field  Offices,  M-35027  (Mar.  2, 

1948) 67> 

252,  258,  556,  583,  599,  1048,  1102 

Delivery  Of  Water  From  Com- 
pleted Works  in  Coachella  Valley, 

M-36150  (Nov.  21,  1952) 132, 

219,  309,  361,  1202,  1296,  1301 

Denver  Producing  &  Refining  Co., 

M-34572  (Feb.  18,  1947) 842 

Departmental     Safety     Committee, 

M-34555  (July  15,  1946) 180, 

310,  316,  384 

Dependency  by  Use  of  the  Federal 
Range  During  Priority  Period 
(Oct,  11,  1951) 426,434 

Deposits  of  Proceeds  from  the  Sale 
of   Gravel  from  School  Sections 

(Nov.  25,  1949) 26, 

44,  87,  617,  651,  898,  1241 

Designation  by  Regional  Director  of 
an  Acting  Regional  Director  who 
is  not  a  qualified  engineer  with  at 
least  5  years'  engineering  and 
administrative  experience — P.L. 
841,  80th  Congress,  2d  Session 
(Sept.  9,  1948) 105,  348 

Detail  of  Personnel  to  Congressional 

Committees  (Feb.  16,  1945).  51,  314,  352 

Determination  of  Heirs  of  Columbus 

Tulee,  M-36127  (Apr.  17,  1952)..      515, 

593,  1078 

Direct  Subsidies  for  the  Production 
of  Critical  and  Strategic  Minerals 
and  Metals,  M-36091  (July  17, 
1951) 249,  655,  1110,  1210 

Director,  Division  of  Budget  & 
Adm.  Management  (July  23, 
1946) 52,  97,  377,  1097 

Director    of    Personnel    (May    22, 

1946) 353>  873 

Director    of    Personnel,     M-34655 

(Aug.  2,  1946) 116,  160,  317 
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Disposal  of  Oil  and  Gas  in  Alaska 
School  Sections,  M-36143 
(July  22,  1952) 43,45,618,1115 

Disposition  of  Grazing  Fees  Paid  for 
Future  Years  Where  Lands  are 
Conveyed  to  a  State  in  Ex- 
change for  Other  Lands  (Aug.  21, 
1952) 1159,  1226 

Disposition  of  Surplus  Property  at 
Colorado  River  Relocation  Cen- 
ter, M-34921  (Apr.  29,  1947) 228 

362,  491,  541,  548,  568,  910,  1100, 
1200,  1215 

Disposition  of  Townsite  Lots  Under 

P.L.  275   (May  29,   1950)  _  36,49,1315 

Distribution  of  Profits  from  Sale  of 

Townsites  (Dec.  3,  1947) 977 

Distribution  to  Counties  of  Reve- 
nues Derived  From  the  Oregon 
and  California  Land  Grant  Fund 
Pursuant  to  Title  II  of  the  Act 
of  Aug.  28,  1937  (50  Stat.  874), 
as  Amended,  June  24,  1954  (68 
Stat.  270),  M-36242  (Oct.  12, 
1954) 3,  846,  970 

District  of  Columbia  Antidiscrimi- 
nation Laws,  M-36026  (Feb.  13, 
1950) 253,  331,  687,  714,  1003,  1072 

Does  the  Act  of  Jan.  20,  1922  Apply 
to  Alaska  (Jan.  3,  1950)  __  26,  1193,  1201 

Donation  of  Surplus  Property,  M- 

35037  (Apr.  28,  1948) 362, 

1069,  1216,  1294; 

Douglass,     C.     T.,     Jr.,     M-33754 

(Sept.  4,  1944) 851 

Dryer,  Herbert  L.,  M-34544  (Nov. 

26,  1946) 104,  1252,  1271 

Dual        Employment,         M-34998 

(Supp.)  (Sept.  24,  1947)..  33,339,1101 

Dual  Employment  of  Personnel  by 
Federal  and  State  Agencies,  M- 
36136  (Sept.  19,  1952) 330,  338,  340 

Dulohery,  Alice  J.,  M-34447  (June 

28,  1946) 1252,  1262 

Dyde,  C.  B.,  John  P.  Weathers,  M- 

33916  (Jan.  24,  1945).   102,   1251,   1260 

East  Mesa  Lands,  Imperial  Irriga- 
tion District,  California,  M-35090 

(Mar.  18,  1949) 61, 

122,  237,  1070,  1298,  1326 

Effect  of  Act  No.  33  of  the  State  of 
Louisiana  Approved  June  21, 
1954,  Upon  the  Operation  of  the 
Outer    Continental    Shelf    Lands 
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Effect  of  Act — Continued 

Act  of  Aug.  7,  1953  (67  Stat.  462; 
43  U.S.C.  Sees.   1331-1340),   M- 

36239  (Oct.  1,  1954) 62, 

849,  1000,  1190,  1213,  1335 
Effect  of  a  Reservation  of  Land 
Upon  the  Grant  of  Mar.  4,  1915, 
of  Certain  Numbered  Sections  in 
Place  to  the  Territory  of  Alaska 
for    School    Purposes    (Aug.    26, 

1954) 45,  1090 

Effect  of  Classification  of  Public 
Lands  Under  the  Small  Tract  Law 

(Aug.  26,  1948) 41,  902,  1125 

Effect  of  Filing  Election  Upon  Oil 
and  Gas  Rental  Rates,  M-36048 

(July  31,  1950) 779,829 

Effect  of  Homestead  Classification 
of  Lands  Subject  to  E.O.  Nos. 
6910  and  6964  (July  24,  1950)  ___  460, 
1284,  1320,  1321 
Effect  of  Section  1  of  the  Act  of 
Dec.  22,  1944  (58  Stat.  887),  on 
Transmittal  of  Reports  on  Pro- 
posed   Legislation    to    Authorize 

Projects  (Mar.  22,  1948) 105 

Effect  of  the  Act  of  Jan.  25,  1927, 
Upon  Title  to  Certain  School 
Section  Land  in  California  (July 

28,  1950) 89, 

309,  637,  672,  1083,  1087,  1165 
Effect  of  Withdrawal  Upon  Rights 

of  Prior  Settler  (Mar.  7,  1947) 83, 

438,  483,  1312 
Eighth  &   Figueroa   Co.,    M-34549 

(Nov.  21,  1946) 64,  1264 

Eisenhart,    Purchasing   Officer,    M- 

34500  (June  3,  1946) ___  64,  316,  567,  582 
Eligibility    of    Honorary    Members 
to  Hold  Tribal  Office,    M-36199 

(Jan.  6,  1954) 547,  564,  1118 

Eligibility  of  Trustee  to  Hold  Oil 
and  Gas  Leases  for  Minor  Chil- 
dren (Dec.  28,  1950) 810,836 

Eligibility  of  War,  T.  L.,  to  Pur- 
chase a  House  in  Boulder  City, 
Nevada,      M-36010      (June      28, 

1950) 106,  996,  1109 

Emergency  Rehabilitation — Ochoco 

Dam,  Oreg.  (Aug.  4,  1949) 114,  129 

Employee  Suggestions  Concerning 
Operation  of  Government  Serv- 
ices,   Inc.,     M-36062     (Dec.     13, 

1950) 324,  332,  1194 
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Employment     and      Compensation 

(Aug.  1,  1949) 339 

Employment  of  Attorney  by  Fort 
Belknap  Indian  Community,  M- 

36120  (Oct.  2,  1952) 75, 

190,  555,  559,  565 

Employment  of  Military  Personnel 
as  Federal  Fighters  (July  24, 
1953) 340,  348 

Engstrom    Bros.,    Juneau,    Alaska, 

M-34596  (July  13,  1946) 9,  24,  366 

Enrollment    in    Menominee    Tribe, 

M-36123  (Mar.  19,  1952) 549, 

561,  563,  600 

Enrollment  of  the  Indians  of  Califor- 
nia, M-36108  (Nov.  7,  1951 72, 

501,  1112,  1177 

Entries  Subject  to  Sec.  24  Federal 

Power  Act  (Aug.  24,  1950) 360,  1284 

Escalation  Clause  in  Procurement 
Contracts,  M-35014  (Dec.  12, 
1947) 171,  182,  224 

Establishment  of  Grazing  Dis- 
tricts —  Hearing  Requirement 
(May  8,  1951) 392,1109 

Estate  of  Kenworthy,  Edmund, 
Deceased  Unallotted  Osage  Indian, 
M-36166  (May  26,  1953) 522,  595 

Evans,  Robert  L.,  M-33680  (July  6, 

1944) 333,  851 

Everglades  National  Park,  M-35044 

(Supp.)  (Nov.  2,  1948) 700, 

722,  726,  729 

Excess  Land  Enforcement  Pro- 
gram— Salt     River     and     Yuma 

Project  (Sept.  3,  1948) 133, 

225,  611,  1103,  1301 

Expenditure  of  Funds  Appropriated 
for  Soil  and  Moisture  Conserva- 
tion in  the  Maintenance  of  Im- 
provements After  or  During  Their 

Construction  (Aug.  10,  1948) 111, 

304,  1102,  1143 

Expenses   of   Return   Travel   Upon 
Separation  from  the  Service  Over- 
seas, M-36140  (Sept.  30,  1952)  __      325, 
330,  351,  356,  998 

Experts  and  Consultants  (Dec.  30, 

1949) 341 

Express  Statutory  Authority  for  the 
Purchase  of  an  Auto  to  be  used  by 
the  Head  of  an  Executive  Depart- 
ment is  not  Essential,  M-36013 
(Aug.  8,  1949) 6,307,379,385 
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Extension  of  Oil  and   Gas  Leases, 

M-36159  (Dec.  30,  1952) 657,806 

Extension  of  Time  For  Movement 
of  Household  Goods  After  Re- 
turn From  Military  Service,  M- 

34696  (Jan.  8,  1947) 354,  709 

Farmers  Supply  Company,  M-33825 

(June  20,  1945) 96,  1261,  1269 

Federal  Coal  Mine  Safety  Act,  M- 

36153  (Dec.  31,  1952) 101,  312,  664 

Federal  Condemnation  of  Private 
Lands    in     Big    Bend    National 

Park  (Mar.  19,  1947) 699,  717,  726 

Field    Investigations    of    Accidents 

(Oct.  25,  1946) 317, 

1098,  1245,  1248,  1259,  1263 
Filed  between  1951  and  1952  Opin- 
ion Files  in  Special  Folder 616 

Filing    Fees    and    Service    Charges 

(Mar.  2,  1950) 88, 

364,  631,  652.  1072 
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Across  Public  Land  (June  15, 
1949) 866,  1018 

Right-of-Way  Reservations  in  In- 
dian Patents,  M-31156  (Supp.) 
(Mar.  24,  1947) 83,  494,  538,  1191 

Rights-of-Way  in  Patented  Land 
Covered  by  a  Lease  of  Reserved 
Minerals  (Apr.  20,  1951) __  637,837,858 

Rights-of-Way  on  Yuma  Reserva- 
tion, M-34842  (Jan.  22,  1947) ___      104, 

490,  493,  567 

Rights-of-Way  Over  Indian  Lands, 

M-36095  (Aug.  6,  1951) 539, 

601,746,997,  1012,  1076 

Rio  Grande  Motor  Way,  Inc.,  M- 

34492  (June  25,  1946)..   129,  1251,  1262 

Rio  Grande  Motor  Way,  Inc.,  M- 

34492  (May  6,  1947) 125,  1253,  1266 

Rorden,  Harold  L.,  M-33763  (Oct. 

16,  1944) 850 

R.  S.  Billingsley  Co.,  Minneapolis, 
Minnesota,  M-33912  (May  10, 
1945) 171,  197,  366,  1301 
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Salary  Deductions  for  Government 
Property  Lost,  Destroyed,  or 
Damaged,  M-35084  (Feb.  4,  1949) 
(See  also  Memo  Sept.  26,  1949)  -  323,  362 

Sale  of    Gypsum   Under   Materials 

Act,  M-36044  (July  7,  1950) 617, 

653,  685,  1201,  1308 

Sale  of  Isolated  Tract  to  Corporation 
Partially  Owned  by  Aliens,  M- 
36087  (July  10,  1951) 136,  951,  961 

Sale  of  Liquor  in  Glacier  National 

Park  (July  24,  1946) 694, 

713,730,  1001,  1097,  1184 

Sale  of  Menominee  Indian  Mills 
House  No.  36,  M-36128  (Apr.  21, 
1952) 244,  363,  550,  1216 

Sale   of   Town-Site   Lots  in  Alaska 

(Mar.  18,  1947) 48,  83,  993,  1 199 

Sales   of   Ceded   Crow   Lands,    M- 

34393  (Mar.  26,  1947) 104, 

541,  548,  979 

Sales  to  Church  Organizations  of 
Surplus  Lands  in  the  Sioux  Sani- 
tarium Farm,  Rapid  City,  South 
Dakota,  M-36252  (Nov.  29, 
1954) 492,  584,  1196,  1216,  1336 

Saline    Water    Program,    M-36249 

(Nov.  16, 1954) 312,  380,  1082,  1197 

San  Juan  Pipe  Line  Co.,  El  Paso 
Natural  Gas  Co.,  Pacific  Gas 
and  Electric  Co.,  Opinion  No.  197 
(July  14,  1950) 359,  867,  1019 

Santa  Fe  River  Park — State  of  New 

Mexico  (June  6,  1946) 373,  693,  1162 

Schupp,      Albert      T.,       M-34420 

(June  28, 1946) 64,  1262,  1270 

Scope  of  Obligations  Under  Con- 
tracts and  Grants  of  Easements 
Nos.  175r-2026,  175r-22Q5  and 
175r-1836,  M-36134  (June  19, 
1952)___  109,  190,  196,  219,  231,  609,  982 

Scope   of  the   Anti-Lobbying   Law 

(Feb.  3, 1948) 343,  346 

Scope  of  the  Lawful  Powers  of  the 
Southwestern  Power  Administra- 
tion, M-36009  (July  15,  1949) 253, 

1107,  1153 

Scope  of  the  Penalty  Mail  Act,  The, 

M-35070  (Sept.  21, 1948)_  323,  995,  1104 

Scope  of  the  Secretary's  Authority 
Under  the  Act  of  May  14,  1948, 

M-36003  (June  7,  1950) '_      497, 

1073,  1108,  1193 

Scott,    A.    L.,    Attorney,    M-34375 

(June  17, 1946) 81,247,1169 
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Seattle   Transit   System,    M-34037 

(May25, 1945) 366,  1261,  1269 

Secretary      of      Alaska,      M-36076 

(Apr.  24,  1951)  _._  26,  157,875 

Sec.  400,  Second  Deficiency  Appro- 
priation Act,  1947  (P.L.  76,  80th 
Congress),  M-35007  (Nov.  5, 
1947) 53,  328,  335,  1068 

Section     5(b)(7)     of     the     Atomic 

Energy  Act  (May  13,  1947) 24, 

84,  301,  320,  472,  481,  628,  791,  878, 
924,  984,  1130,  1150,  1206,  1222, 
1313 

Section  36  Lands  (Apr.  23,  1946) 901 

Senate   Bill   No.    51,    Puerto   Rico, 

M-34689  (Sept.  11,  1946)  _  873,  968,  1230 

Separation  of  Donald  G.  Wilcox 
from      the      Service,       M-36093 

(Aug.  3,  1951) 90, 

255,  351,  352,  898,  997 

Set-off  of  Money  Owing  to  Former 
Employees,  M-36023  (Jan.  11, 
1950) 100,  336,  356,  1108,  1246 

Sewerage  Charge — City  of  Morgan- 
town,  W.  Va.  (Mar.  2,  1950)___  311,  1184 

Shaw,  John  F.,  M-34550  (July  22, 

1946) 316,  603 

Shaw,       Richard       J.,       M-34545 

(Aug.  13,  1946) 317,  340,851,852 

Shiloh  National  Military  Park  (Feb. 

13,  1946) 179,  246,  731 

Shiprock,  New  Mexico — Mines  M- 

34780  (Dec.  3,  1946)_._  98,  181,  234,  437 

Small  Tract  Act — Effect  of  Amend- 
ment on  Existing  Leases — Effect 
of  Classification  in  Alaska  (Oct.  4, 
1954) 326,  1004 

Small    Tract    Act    Service    Charge 

(Mar.  2,  1950) 88,  364,  1123 

Smith,  Joseph  J.,  Ambrose  E.  Lynn, 
Edward  W.  Callender,  M-33885 
(Jan.  2,  1945) 313,  601 

Smith,  Joseph  J..  Ambrose  E.  Lynn, 

M-33955  (Feb.  12,  1945) 313,601 

Society  for  Applied  Anthropology; 

M-34863  (Mar.  6,  1947) .1        65, 

181,  319,  328,  1099 

1943: 

Solicitor's  Opinion,  M-33073  (May 

6,  1943) 333,1293 

Solicitor's  Opinion,  M-33174  (June 

10,  1943) 881 

Solicitor's  Opinion,  M-32088  (June 

15,  1943) 498 
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Solicitor's  Opinion,  M-33165  (June 

17,  1943) 505 

Solicitor's  Opinion,  M-33127  (Aug. 

9,  1943) 1015 

Solicitor's  Opinion,  M-33183  (Sept. 

8,  1943) 19,  601,  851 

Solicitor's  Opinion,  M-33356  (Oct. 

5,  1943) 909,  1088 

Solicitor's  Opinion,  M-33451   (Dec. 

14,  1943) 744,  988 

Solicitor's  Opinion,  M-33339  (Dec. 

24,  1943) 598 

1944: 

Solicitor's  Opinion,  M-33569  (Mar. 

7,  1944) 313,  486,  1166,  1184,  1290 

Solicitor's  Opinion,  M-33610  (Apr. 

15,  1944) 850 

Solicitor's  Opinion,  M-33575  (May 

11,  1944) 160, 

362,  384,  988,  1094,  1197,  1286,  1290 
Solicitor's  Opinion,   M-33627  (May 

26,  1944) 348,  350,  352,  1293 

Solicitor's  Opinion,   M-33641  (May 

26,  1944) 326,333 

Solicitor's  Opinion,   M-33674  (June 

12,  1944) 333,338,1293 

Solicitor's  Opinion,   M-33670  (June 

13,  1944) 850 

Solicitor's  Opinion,   M-33662  (July 

15,  1944) 333,  339 

Solicitor's  Opinion,  M-33626  (Aug. 

3,  1944) 421,  526,  1160 

Solicitor's  Opinion,  M-33685  (Sept. 

19,  1944) 851 

Solicitor's  Opinion,  M-33759  (Sept. 

22,  1944) 850 

Solicitor's  Opinion,  M-33818  (Oct. 

23,  1944) 331,353 

Solicitor's  Opinion,  M-33835  (Nov. 

3,  1944) 95,  313,  338 

Solicitor's  Opinion,  M-33836  (Nov. 

3,  1944) 850 

1945: 

Solicitor's  Opinion,  M-33898  (Jan. 

1,  1945) 95,  313,  989 

Solicitor's  Opinion,   M-33907   (Jan. 

4,  1945) 333,  1269 

Solicitor's  Opinion,  M-33928  (Jan. 

17,  1945 326,339 

Solicitor's  Opinion,  M-33929  (Jan. 

18,  1945) 20,  357,  742,  989,  1094 

Solicitor's  Opinion,  M-33940  (Jan. 

24,  1945) 33,  313,  872,  1185,  1230 
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Solicitor's  Opinion,  M-33942   (Jan. 

25,  1945) 51,  326,  347 

Solicitor's  Opinion,  M-33654   (Jan. 

26.  1945) 177,246,847,920,968 

Solicitor's  Opinion,  M-339.37  (Jan. 

26,  1945) 539,566,923 

Solicitor's  Opinion,  M-33914  (Jan. 

31,  1945) 313,333 

Solicitor's  Opinion,  M-33845  (Feb. 

3,  1945) 971,  1008 

Solicitor's  Opinion,  M-33953  (Feb. 

7,  1945) 51,  95,  374 

Solicitor's  Opinion,  M-33946  (Feb. 

8,  1945) 95,  167,  189,  205,  206 

Solicitor's  Opinion,  M-33954  (Feb. 

16,  1945) 23,  314,  326,  348,  967 

Solicitor's  Opinion,  M-33978  (Feb. 

20,  1945) 8,  326,  352,  741 

Solicitor's  Opinion,  M-33929  (Feb. 

22,  1945) 62,493,610,1296 

Solicitor's  Opinion,  M-33929a  (Feb. 

26,  1945) 59,  79,  116,  357,  380,  866 

Solicitor's  Opinion,  M-33785  (Feb. 

28,  1945) 688,  1245 

Solicitor's  Opinion,  M-33934  (Feb. 

28,  1945) 389,416,  1260,  1269 

Solicitor's  Opinion,  M-33947  (Feb. 

28,  1945) 365,  1260,  1269 

Solicitor's  Opinion,  M-33961   (Feb. 

28,  1945) 314,601 

Solicitor's  Opinion,  M-33753  (Mar. 

31,  1945) 124,  1251,  1260 

Solicitor's  Opinion,  M-34030  (Apr. 

3,  1945) 61,314,353 

Solicitor's  Opinion,  M-34022  (Apr. 

5,  1945) 95,  331 

Solicitor's  Opinion,  M-34036  (Apr. 

7,  1945) 96,306,314,326 

Solicitor's  Opinion,  M-34008  (Apr. 

9,  1945) 136,  380,  1260 

Solicitor's  Opinion,  M-33869  (Apr. 

10,  1945) 245,  724,  1167 

Solicitor's  Opinion,  M-33979  (Apr. 

18,  1945) 314,  334,  366,  989,  1094 

Solicitor's  Opinion,  M-34035  (Apr. 

20,  1945) 61,207,235 

Solicitor's  Opinion,  M-34017  (Apr. 

24,  1945) 52,353,989 

Solicitor's  Opinion,  M-33893  (Apr. 

25,  1945) 61,250,306,314 

Solicitor's  Opinion,  M-34058  (Apr. 

27,  1945) 177,235,378 

Solicitor's  Opinion,  M-34048  (May 

2,  1945) 207,  250,  717,  734 
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Solicitor's  Opinion,  M-34057  (May 

3   1945) 314,  345,  350,  1095,  1293 

Solicitor's  Opinion,  M-34015  (May 

8,  1945) 61' 

872,  1095,  1221,  1227 

Solicitor's  Opinion,  M-33807  (May 

2i,  1945) 192,207,689 

Solicitor's  Opinion,  M-34019  (May 

21,1945) 96,207,337 

Solicitor's  Opinion,  M-33902  (May 

31,1945) 61,122,976 

Solicitor's  Opinion,  M-34094  (June 

20,1945) 1251,1261,1295 

Solicitor's  Opinion,  M-34071   (June 

30,  1945) 102,  1251,  1261 

Solicitor's  Opinion,  M-34138  (July 

12,  1945) 135> 

250,  370,  378,  872,  1095 
Solicitor's  Opinion,  M-34085  (July 

23,  1945) 345,  1000,  1230 

Solicitor's  Opinion,  M-34126  (Aug. 

2,  1945) 334, 

339,  347,  348,  370,  1095 
Solicitor's  Opinion,  M-34171   (Aug. 

6,  1945) 52,246 

Solicitor's  Opinion,  M-34062  (Aug. 

9,  1945) 134,  1197,  1198,  1296 

Solicitor's  Opinion,  M-34169  (Aug. 

14,  1945) 315,602 

Solicitor's  Opinion,  M-34067  (Aug. 

20,  1945) 63,  1261,  1269 

Solicitor's  Opinion,  M-34128  (Aug. 

20,  1945) 1261,1269 

Solicitor's  Opinion,  M-34077  (Aug. 

21,  1945) 102,  1251,  1261 

Solicitor's  Opinion.  M-34172  (Aug. 

21,  1945) 155,  976,  1168,  1297 

Solicitor's  Opinion,  M-34130  (Aug. 

27,  1945) 63,  1261,  1269 

Solicitor's  Opinion,  M-34151  (Aug. 

27,  1945) 96,  135,  178,  315,  327 

Solicitor's  Opinion,  M-34132  (Aug. 

30,  1945) 689,  1261,  1269 

Solicitor's  Opinion,  M-33849  (Sept. 

4,  1945) 63,  606,  1261 

Solicitor's  Opinion,  M-34153  (Sept. 

4,  1945) 1261,  1269 

Solicitor's  Opinion,  M-34137  (Sept. 

5,  1945) 1261,  1269 

Solicitor's  Opinion,  M-34195  (Sept. 

5,  1945) 315,602 

Solicitor's        Opinion,        M-33473 

(Supp.)  (Sept.  10,  1945) 116, 

357,  893,  896,  976,  1095,  1297 
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Solicitor's  Opinion,  M-34205  (Sept. 

14,  1945) 30,  1261,  1269 

Solicitor's  Opinion,  M-34157  (Sept. 

17,  1945) 124,  606,  1261 

Solicitor's  Opinion,  M-34202  (Sept. 

17,  1945) 315,602 

Solicitor's  Opinion,  M-34208  (Sept. 

24,  1945)  _ .     365,  366,  989,  1295 

Solicitor's  Opinion,  M-33915  (Sept. 

28,  1945) 561,  563 

Solicitor's  Opinion,   M-34234  (Oct. 

4,  1945) 315,  602,  851 

Solicitor's  Opinion,   M-33936  (Oct. 

9,  1945) 03, 

80,  532,  540,  561,  L095,  1222 
Solicitor's         Opinion,         M   33868 

(Oct.  10,  1945) 30,  1261,  1269 

Solicitor's  Opinion,   M-34141   (Oct. 

19,1945)..  -   124,315,608,1261 

Solicitor's  Opinion,  M-34050  (Now 

8,  1945)  _.  _  96,  207,  922,  1095,  1261 

Solicitor's  Opinion,  M   34238    Nov. 

8,  1945)_.  63,  1259,  1269 

Solicitor's  Opinion,  M-34240     Nov. 

20,  1945) 315,  602 

Solicitor's  Opinion,  M   34272  'Nov. 

21,1945).. 96,207,342,1001 

Solicitor's  Opinion,  M-34276  (Dec. 

6,  1945) 315,602 

Solicitor's  Opinion,   M  -34097  (Dec. 

7,  19  124,  1251,  1261    | 

Solicitor's  Opinion,   M-34278  (Dec. 

7,1945) 315,602 

Solicitor's  Opinion,  M-34297  (Dec. 

7,1945) 540,620,873 

Solicitor's  Opinion,   M-34049  (Doc 

10,  1945)  -_-  30,  1261,  1269 

Solicitor's  Opinion,  M-34284  (Dec. 

10,1945) 315,602 

Solicitor's  Opinion,   M   34239  (Dec. 

12.1945) 178,251,1096  , 

Solicitor's  Opinion.    M    34246  (Doc 

17,1945) 315,602   . 

Solicitor's  Opinion,  M-34245  (Dec. 

18,1945) 63,1251,1261 

1946: 

Solicitor's      Opinion,      M-33560-A 

(Jan.  3,  1946) 63,  1251,  1261 

Solicitor's  Opinion,  M-34279  (Jan. 

3,  1946) 690,  1261,  1269 

Solicitor's  Opinion,  M-34290  (Jan. 

3,  1946) 96,  1261,  1269 

Solicitor's  Opinion,  M-34330  (Jan. 

3,  1946) 61,493,548,  1290 
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Solicitor's  Opinion,   M-34242   (Jan. 

4,  1946) 416,  1248,  1261,  1270 

Solicitor's  Opinion,  M-34262  (Jan. 

5,  1946) 493,  548,  599,  1191 

Solicitor's  Opinion,  M-34294  (Jan. 

8,  1946) 690,  1261,  1270 

Solicitor's  Opinion,   M-34315   (Jan. 

8,  1946) 967 

Solicitor's  Opinion,  M-34340  (Jan. 

10,  1946) 346 

Solicitor's  Opinion,  M-34231   (Jan. 

17,  1946) 52,  63,  384,  561 

Solicitor's  Opinion,  M-34350  (Jan. 

17,  1946) 343,350 

Solicitor's  Opinion,   M-34314   (Jan. 

28,  1946) 315,  602 

Solicitor's  Opinion..   M-34336  (Jan. 

29,  1946) 315,  602 

Solicitor's  Opinion,   M-34056  (Jan. 

31,  1946) 80,  499,  624,  909,  968 

Solicitor's  Opinion,  M-34268  (Feb. 

1,  1946) 195,  1261,  1270 

Solicitor's  Opinion,  M-34332  (Feb. 

4,  1946) 63,  1261,  1270 

Solicitor's  Opinion,  M-34250  (Feb. 

4;  1946) 30,  1261,  1270 

Solicitor's  Opinion,  M-34365  (Feb. 

4,  1946) 30,  1261,  1270 

Solicitor's  Opinion,  M-34358  (Feb. 

5,  1946) 366,  1259,  1261 

Solicitor's  Opinion,  Philippine  Stat- 
ute (Feb.  5,  1946) 873,  1230 

Solicitor's  Opinion,   M-34099  (Feb. 

6,  1946) 124,  608,  1261 

Solicitor's  Opinion,  M-34209  (Feb. 

6,  1946) 1261,  1270 

Solicitor's  Opinion,  M-34230  (Feb. 

6,  1946) 124,608 

Solicitor's  Opinion,  M-34385  (Feb. 

20,  1946) 63,  606,  1261 

Solicitor's  Opinion,.  M-34305  (Feb. 

21,  1946) 102,  1251,  1261 

Solicitor's  Opinion,  M-34392  (Feb. 

26,  1946) 340,  602 

Solicitor's  Opinion,  M-34386  (Feb. 

27,  1946) 102,  1261,  1270 

Solicitor's  Opinion,  M-34293  (Feb. 

28..  1946) 124,  315,  608,  1261 

Solicitor's  Opinion,  M-34391  (Mar. 

7,  1946) 315,  603 

Solicitor's  Opinion,  M-34419  (Mar. 

12,  1946) 20,  928,  990,  1214 

Solicitor's  Opinion,  M-34381  (Mar. 

13,  1946) 315,603 
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Solicitor's  Opinion,  M-34410  (Mar. 

25,  1946) 691,  1261,  1270 

Solicitor's  Opinion,  PRS  1631  (Apr. 

15,  1946) 967,968 

Solicitor's  Opinion,  M-33711  (June 

20,  1946) 480, 

617,  852,  969,  971,  991,  1218,  1220 
Solicitor's  Opinion,  M-34502  (June 

24,  1946) 97,  317,  346,  347,  991 

Solicitor's  Opinion,  M-34556  (June 

28,  1946) 103,  979,  1096,  1191 

Solicitor's  Opinion,   M-34514  (July 

9,  1946) 327,353,1295 

Solicitor's  Opinion,  M-34606  (July 

13,  1946) 334,1295 

Solicitor's  Opinion,  M-34487  (Aug. 

5,  1946) 97, 

381,  694,  708,  896,  1097,  1336 
Solicitor's  Opinion,  M-34516  (Aug. 

5,  1946)____  251,  367,  627,  660,  777,  1301 
Solicitor's  Opinion,  M-34678  (Sept. 

20,  1946) 28,  327,  354,  1230 

Solicitor's  Opinion,  M-34576  (Oct. 

15,  1946) 697,  1245,  1271 

Solicitor's  Opinion,   M-34361   (Oct. 

16,  1946) 97,167,227,237 

Solicitor's  Opinion,  M-34712  (Oct. 

18,  1946) 992,  1098 

Solicitor's  Opinion,  M-34721   (Oct. 

21,  1946) 64,  317,  338,  1215,  1230 

Solicitor's  Opinion,  M-34725  (Oct. 

24,  1946) 334,1295 

Solicitor's  Opinion,   M-34728  (Oct. 

24,  1946) 98,197,209 

Solicitor's  Opinion,  M-34503  (Oct. 

29,  1946) 82,  1252,  1263 

Solicitor's  Opinion,  M-33989  (Nov. 

1,  1946) 318,  604 

Solicitor's  Opinion,  M-34729  (Nov. 

1,  1946) 98,  195,  209,  309 

Solicitor's  Opinion,  M-34531  (Nov. 

5,  1946) 1245,1271 

Solicitor's  Opinion,  M-34752  (Nov. 

5,  1946) 350,354,992 

Solicitor's  Opinion,  M-34754  (Nov. 

7,  1946) 98,  155,  928 

Solicitor's  Opinion,  M-34730  (Nov. 

8,  1946) 367,378,1301 

Solicitor's  Opinion,  M-34718  (Nov. 

18,  1946) 318,604 

Solicitor's  Opinion,  M-34740  (Nov. 

18,  1946) 98,  149,  893,  1099 

Solicitor's  Opinion,  M-34737  (Nov. 

22,  1946) 160,  250,  295,  1186 
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Solicitor's  Opinion,  M-34772  (Dec. 

4,1946) 28,327,354 

Solicitor's  Opinion,  M-34513  (Dec. 

12,  1946) 130,  1252,  1257 

Solicitor's  Opinion,  M-34791  (Dec. 

12,1946) 98,209,225 

Solicitor's  Opinion,  M-34479  (Dec. 

18,  1946) 1252,  1264,  1276 

Solicitor's  Opinion,  M-34563  (Dec. 

24,  1946) 28,  1257,  1264 

Solicitor's  Opinion,  M-34815  (Dec. 

27,  1946) 53> 

491,  1099,  1197,  1199,  1324 

1947: 

Solicitor's  Opinion,  M-34820  (Jan. 

6,  1947) 98,  873,  1295 

Solicitor's  Opinion,  M-34533  (Jan. 

8,  1947) 1252,  1264 

Solicitor's  Opinion,  M-34818  (Jan. 

13,  1947) 18,  19,  505,  585 

Solicitor's  Opinion,  M-34569    (Jan. 

14,  1947) 698,  1252,  1264 

Solicitor's  Opinion,  M-34586  (Jan. 
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31,  1947) 130,1253 

Solicitor's  Opinion,  M-34532  (Feb. 
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10,  1947) 99,  1265,  1272 
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17,  1947) 30,318,1265 

Solicitor's  Opinion,  M-34669  (Feb. 

25,1947) 6065852 
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Solicitor's  Opinion,  M-34621   (Apr. 
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8,  1947) 31,  1257,  1266 

Solicitor's  Opinion,  M-34485  (Apr. 
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7,  1947) 156,  182,  556,  583,  1101 

Solicitor's  Opinion,  M-34999   (Oct. 
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Solicitor's  Opinion,  M-35030  (Mar. 
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9,  1948) 437 

Solicitor's  Opinion,  M-35046  (Dec. 
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1950: 
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Solicitor's  Opinion,  M-36145  (Sept. 

24,  1952) 57,380 
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Solicitor's  Opinion,  M-36156  (Feb. 

13,  1953) 121,982 

1954: 

Solicitor's  Opinion,  M-36196  (Mar. 

4,  1954) 77,  528,  564,  572,  1118 

Solicitor's  Summary  (July  27,  1945)  _  _  1095 

Sollid,  Erik,  M-33762  (Nov.  3,  1944) ._  850 

Southern  and  Eastern  Addition  to 
Anchorage  Townsite  (July  25, 
1947) 25,  28,  48,  304 

Southern     Calif.     Telephone     Co., 

M-34441    (July    13,    1946) 129, 

1252,  1262 

Special  Land  Use  Permit  Applica- 
tions Covering  Lands  Included  in 
Certain  Withdrawal  Orders  (Sept. 
10,  1948) 86,  368,  926,  1104,  1314 

Special  Protection  for  People  of 
American  Samoa,  M-36001  (May 
13,  1949) 50,  135,  157 

Speech  Before  the  Kiwanis  Club  on 
Nov.  12,  1947,  on  Folsom  Dam 
(Apr.  7,  1948) 122,  322,  344,  1150 

Spicer,  H.  Cecil,  Inventor,  M-33699 

(July  14,  1944) 851 

Spindler,     Marvin     W.,     M-34612 

(Aug.   8,   1946) 317,603 

St.   Louis-San   Francisco   RR   Co.; 

M-34012  (Apr.  6,  1945)  _   61,  1247,  1260 

Stannard,  F.  E.,  M-34072  (May  30, 

1945) 102,  1251,  1261 

State  Applications  to  Exchange 
Lands  Under  Sec.  8  of  the  Taylor 
Grazing  Act,  M-36178  (Supp.) 
(Mar.  4,  1954) 1159,  1229 

State  Applying  to  Exchange  Lands 
Under  the   Taylor   Grazing  Act, 

M -33649    (Apr.    11,    1946) 296, 

445,  1191,  1198,  1222 

State  Taxation  of  Tribal  Royalty 
Interests  in  Oil  and  Gas  Leases 
on  Blackfeet  Indian  Reservation, 

M-36246    (Oct.    29,    1954) 536, 

537,560,838,  1185 

State  Taxes  on  Gasoline  Purchased 
by  Federal  Government  (Mar.  3, 
1953) 1179,  1185,  1291 
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Status  of  Gold  Dredging  Operations 
on  Rogue  River — Lots  1  and  3, 
Sec.  1,  T.  34S,  R.  8  W.  (June  5, 

1950) 631,  1175 

Status  of  Indian  Surplus  Land 
Withdrawn    From    Public    Entry 

M-34796    (Oct.    22,    1947) 438, 

499,  541,  905,  1334 
Status  of  Lending  Agencies  in  Cer- 
tain   Circumstances    Under    the 
Acreage  Limitation  Provisions  of 
the    Federal    Reclamation    Laws 

(Mar.     31,     1949) 115, 

127,  134,  156,  161,  475,  1105,  1193, 
1297 
Stiers  Brothers  Construction  Com- 
pany, M-34646  (Feb.  10,  1947)  __  9, 

99,  172,  237 
Stockpiling     of     Semimanufactured 

Materials,  M-36138  (July  3,  1952) .    998, 

1114,  1210 
Strategic    and     Critical     Materials 
Stockpiling  Act,   M-35053   (June 

24,  1948) 1102,1209 

Subagency      Agreement      Between 

Grand  Canyon-Boulder  Dam 
Tours,  Inc.,  and  Desert  Skyways, 
Inc.,  Covering  the  Operation  of 
Boulder  City  Airport  (Apr.  15, 
1947) 21,  171,  209,  713 

Submerged  Coastal  Lands,  M-36042 

(June  29,  1950) 185, 

482,  623,  774,  874,  1109,  1213,  1289 

Submerged  Oil  Lands  Suit  (Mar.  8, 

1946) 14,  247,  612,  616,  1210 

Suggestion  Regarding  Use  of  the 
Act  of  November  28,  1943  (Sept. 

25,  1946) 1,  82,  180,  224,  916,  992 

Suggestions  Award  (Feb.  15,  1945).        20, 

313,  851,  1020 

Suggestions    Committee    (Sept.    12, 

1946) 103 

Summary  by  Singer  (July  27,  1945)  _        39, 

492 

Summary  from  Secretary  Ickes — 
Claims  of  Alaskan  Groups  (July 
27,  1945) 552 

Summary  of  History  of  the  Naval 
Petroleum  Reserves  (Feb.  7, 
1951) 740,  795 

Supplemental    Allowances    for    the 

Bureau  of  Mines  (Oct.  8,  1946) __  97,  310 

Sustained- Yield  Capacity  and  An- 
nual Cutting  Rate  (Dec.  18, 
1953) 847,  1118,  1244 
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Taking  of  Cheyenne  River  Hospital, 

M-36170  (July  30,  1953) 544 

566,  1117,  1196 

Taylor,  Oscar  L.,  M-34090  (June  26, 
7945) 689,  1261,  1269 

Temporary  Succession  to  the  Offices 
of  Director  and  Assistant  Direc- 
tor of  the  Geological  Survey,  M- 

36133  (June  25,  1952) 256, 

330,  382,  875,  1114 

Termination  of  World  War  II  for  the 
Purpose  of  Act  of  Sept.  27,  1944 
(43  U.S.C.  279)  (Aug.  25,  1948).-     293, 
479,947,1291 

Termination  of  the  Alaska  Railroad 
of  Contract  with  Northern  Steve- 
doring and  Handling  Corporation, 
M-35094  (Mar.  25,  1949) ___   10,  29,  237 

Texas    Company,     The,     M-33931 

(Jan.  31,  1945) 95,  1260,  1269 

Theodore     Roosevelt     Island,     M- 

36179  (July  13,  1953).  162,  687,  703,  723 

Thomas,  Ben  E.,  M-34881  (May  8, 

1947) 320,  605,  852 

Thompson,    George    M.,    M-34087 

(June  26,  1945) 366,  1261,  1269 

Tibbals,  Charles  E.,  M-33210  (July 

13,  1943) 601,850 

Tibbals,  Charles  E.,  M-33996  (Mar. 

24,  1945) 314,602 

Timber  Sales  on  the  Former  Siletz 
Indian  Reservation,  Oregon  (Nov. 

8,  1948) 68, 

86,474,491,  1104,  1241,  1306 

Time  Limit — Mandatory  Require- 
ment, M-36108  (Nov.  7,  1951).  561,  998 

Time  Limitation  on  Filing  Claims  of 
the  United  States  Against  Restric- 
ted    Indian     Estates,     M-36066 

(Feb.  6,  1951) 136, 

491,  508,  1005,  1202 

Title  of  the  State  of  Utah  to  Min- 
eral Rights  in  School  Lands,  M- 
36182  (Sept.  18,  1953) 626,  1088 

Title  Procedures  to  Ascertain  Nec- 
essary Parties  to  Contracts  for 
Investigations  of  Coal  Deposits 
(Feb.  3,  1947) 228 

Title  to  Lands  Acquired  for  Sec.  1- 
J-l  of  the  Natchez  Trace  Park- 
way in  Tennessee  (May  22,  1947)  _      245, 
737,  1010,  1148,  1164 

Title  to  Streets  and  Alleys  in  the 
City  of  Anchorage,  Alaska;  Pat- 
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Title  to  Streets  and  Alleys— Con. 
ents  for  the  Streets  and  Alleys  in 
that  City  should  Not  be  Issued 
(Mar.  16,  1953) 49,855,907 

Tolin,  Mattie  (Mrs.),  Harunosuki 
Nomura,  M-33874  (Jan.  11, 
1945) 1260,  1269 

Tort  Claim  by  an  Indian  Band 
Against  the   United   States,    M- 

36110  (Dec.  4,  1951) 136, 

497,  528,  1177,  1250,  1258,  1275 

Townley,  Robert  J.,  M-33795  (Oct. 

9,  1944) 850 

Trager,  Earl  A.,  M-34043  (Apr.  3, 

1945) 2,  52,  224,  310 

Transfer  from  War  Service  Indefi- 
nite to  Temporary  Position,  M- 
34951  (May  29,  1947).  328,  339,  345,  350 

Transfer  of  Equipment  and  Mate- 
rial— Illinois  Ordnance  Plant,  M- 
35018  (Jan.  16,  1948) 156,384 

Transfer  of  Funds  by  Bureau  of 
Reclamation  to  Fish  and  Wild- 
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Transfer  of  Funds  by  the  Bureau  of 
Reclamation  to  the  National 
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and  Nimbus  Reservoir  Areas, 
Central  Valley  Project,  M-36188 
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Transfer  of  Property  from  One 
Bureau  to  Another  Bureau  With- 
out Exchange  of  Funds,  M-35035 
(Apr.  6,  1948) 1186,  1216 

Transfer  to  U.S.  of  Submerged 
Lands  Within  4}£  Miles  of  Isle 
Royale  and  Surrounding  Islands 
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Transfers  of  Property  Without  Re- 
imbursement     or      Transfer      of 
Funds,  M-36111  (Dec.  12,  1951)  _       57, 
187,379,  1189,  1216,  1232 

Transmission  of  Invention  Report 
to  Attorney  General  for  Prosecu- 
tion, M-34782  (Dec.  11,  1946) ...     318, 

604,  852 

Transportation  (May  9,  1946) ___   179,  353 

Transportation  in  Government- 
Owned  Automobiles,  M-35008 
(Nov.  20,  1947) 105,355 
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Transportation  of  Employees  of 
Southwestern  Power  in  Govern- 
ment-Owned Vehicles  (Oct.  1, 
1947) 355,  1101,  1153 

Transportation  of  Employees  to  and 
from  Bruceton,  Pennsylvania,  M- 
34580  (Aug.  8,  1946) 1,  97,  306,  353 

Travel  Expenses,  M-34856  (Feb.  14, 

1947) 355 

Traveling  Expenses  in  Connection 
with  Employment  by  Reclama- 
tion in  Alaska  (May  25,  1949)  _   130,  355 

Truck  Travel  on  the  Baltimore- 
Washington  Parkway,  M-36174 
(Sept.  4,  1953) 711,  730,  738,  1117 

Unauthorized  Disclosure  of  Confi- 
dential Information,  M-36028 
(Sept.  22,  1950) 155,  324,  997,  1073 

Union  Paving  Co.,  San  Francisco, 
M-31578,      M-32046,     M-33358 

(Oct.  11,  1945) 9, 

165,  188,  197,  223,  1055 

United  States  District  Court  for  the 
Southern    District    of    California 

(June  22,  1950) 615, 

710,  723,  731,  895,  1003 

Use  and  Disposal  (May  7,  1954)..  854,  856 

Use  of  Chlorinated  Hydrocarbons 
for  Weed  Control  in  Aqueous 
Bodies,  M-34932  (May  23,  1947)  _      321, 

36' ,  853 

Use  of  Federal  Funds  For  Tick 
Fever  Inoculation  (Apr.  25, 
1949) 125,  311,  342,  376 

Use  of  Funds  in  Tribal  Treasury  to 
Supplement  Salary  of  Govern- 
ment Employees,  M-35077  (Sept. 
29,  1948) 339,561,580 

Use  of  Government-Owned  Auto- 
mobiles, M-36034  (May  2,  1950)  _       385 

Use  of  Government  Property  by 
County  High  School  Board  (Apr. 
5,  1946) 179,381 

Use  of  Ground  Water  Observation 

Wells,  M-36190  (Dec.  17,  1954)  __      383, 

1296 

Use  of  Missouri  Basin  Funds  for 
Payment  of  Mills  E.  Bunger  while 
on  Detail  to  Study  Commercial 
Synthetic  Liquid  Fuels  Plants 
(Apr.  5,  1948) 335,  345,  355 

Use  of  Park  Areas  in  the  District  of 
Columbia  for  Public  Recreation, 

M-34693  (Aug.  2,  1948) 687, 

699,  710,  729 
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Use  of  Penalty  Mail  Privilege  by 
Indian  Schools,  M-35087  (Dec.  15, 
1948) 69,  569 

Use  of  Project  Funds  in  the  Dist. 

of  Col.  (Dec.  31,  1949) 123,  379 

Use  of  Seaweed  Beds  in  Southeastern 

Alaska,  M-36006  (June  30,  1949)  _        26, 
157,  161,  1187,  1232 

Utilization  of  Department  Radio 
Facilities  by  the  American  Na- 
tional Red  Cross,  M-35005  (Oct. 
29,  1947) 10,246,384 

Vacation  Travel  by  Government 
Employees  Between  Virgin  Islands 
and  the  United  States,  M-36115 
(Dec.  14,  1951) ___  356,  1112,  1233,  1294 

Validity  of  Certain  Provisions  in 
Power  Contracts,  M-36070 
(Apr.  3,  1951) 171,206,1153 

Validity  of  Placer  Mining  Claim 
Located  by  Employee  of  Bureau 
of  Land  Management,  M-36088 
(Aug.  28,  1951) 41,  91,  342,  684 

Venue  in  Criminal  Prosecutions 
Brought  Under  the  Connally  Act 
(Mar.  20,  1950) 159,  1005 

VICORP  Contracts  with  A.  H.  Riise 
Company,  M-36061  (Dec.  8, 
1950) 185,  230,  1294 

Voluntary  Services,  M-35012 
(Dec.  3,  1947),  Modified  by  Opin- 
ion of  Dec.  17,  1947 53,  60 

Vote  on  Proposed  Amendment  III 
to    Blackfeet    Constitution,     M- 

36141  (July  18,  1952) 74, 

546,550,563,583,  1114 

Waggoner,  Claude  E.  and  Margaret 
G.  Waggoner,  M-34486  (June  27, 
1946) 129,  1252,  1262 

Waggoner,  Claude  E.  and  Margaret 

G.,  M-34486  (May  6,  1947) 124, 

1253,  1266 

Waggoner,    William    G.,    M-33838 

(Nov.  20,  1944) 850 

Wahlberg,  George,  M-31507   (June 

29,   1945) 1261,1269 

Walker,   George,  M-34389  (Apr.  4, 

1946) 691,  1261,  1270 

Walton,  Joseph  W.,  Lt.  Col.,  Phoe- 
nix 078873,  M-34643  (Nov.  7, 
1946) 136,  827,  1099 

Warm  Springs  Indian  Tribes'  Re- 
quest to  be  Furnished  Confiden- 
tial   Financial    Statements    Sub- 
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Warm  Springs  Indian  Tribes— Con. 
mitted   by    Timber    Contractors, 

M-36203  (Feb.  9,  1954) 15&, 

220,  223,  531,  559,  1081,  1244 
Warner     Construction     Co.,     The, 
M-34046(May28,1945)-V7-.-6.6j102, 

Washington  Water  Power  Co.,  M- 

33792  (May  17,  1946) 12b> 

136,374,740,987 

Wehner,  W.  W.,  M-34543  (Nov.  25, 

1946) 104,318,1264 

Wells,    Jack,    M-34110    (June    25, 

1945)... _  ' 1261,  1269 

West  Douglas  Creek  Unit  Agree- 
ment (Apr.  17,  1946) §42 

What  Title  was  acquired  by  the  City 
of  Ketchikan,  Alaska,  to  land 
purchased  under  the  Act  of  Sept. 
30,  1890  (Feb.  10,  1950) 26 

Whether  Carnotite  is  a  Metallif- 
erous or  Nonmetalliferous  Min- 
eral, M-36225  (Sept.  8,  1954) __         624, 

665,  1311 

Whether  Rental  or  Minimum  Roy- 
alty is  Payable  on  a  Lease  After 
Production  Ceases  or  is  Deemed 
Noncommercial  (Aug.  21,  1952)  __        92, 

832,  837 

Whether  the  Surplus  Property  Act 
of  1944,  as  amended,  or  any  other 
statute  prohibits  a  Delegate  to 
Congress  from  participating  in 
the  purchase,  lease,  or  use  of  sur- 
plus real  or  personal  property 
(July  8,  1946) 24 

Wiedemann,  Irma,  M-34548  (Nov. 

25,  1946) 686,  698,  1264,  1271 

Withdrawal    and     Reservation     of 

Lands  (Aug.  25,  1949).  7,  253,  874,  1315 

Within- Grade  Salary  Adjustment 
and  Cash  Awards,  M-35099 
(May  25,  1949) 332 

Wohl,  Kurt  (Dr.),   M-34525   (June 

4,  1946) 97,  327,  334,  340,  378 

Yellowstone    National    Park,     M- 

36250  (Nov.  18,  1954) 222, 

711,715,  1180 

Yosemite  National  Park  (July  27, 

1954) 94,  221,  704,  716 

MEMORANDUMS 
1943: 

May  26,  1943  (Mining  Opera- 
tions)        342 
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MEMORANDUMS— Continued 
1943— Continued 

June  5,  1943  (S.D.  Court  Ju- 
risdiction— Indians — Allot- 
ted land) 247,578 

June  18,  1943  (Licenses— Fur 

Dealers) 33 

June  23,   1943   (Extension  of 

Employment— Retirees)  _  _      348, 
349,  351 
June  24,  1943  (Urgency  De- 
ficiency     A  p  prop.      Act — 
Amendment)...  51,333,345,350 
June     28,     1943     (Overtime 

Compensation) 326,  333,  351 

July  lr>,  1943  (Information — 
Tax  Exemption  Certifi- 
cates)        598 

July  21,  1943  (Approval  of 
Tax  Exemption  Certifi- 
cates)        598 

July  24,  194;}  (Puerto  Rico- 
Legislature)  968 

July  27,  L943  Regulations- 
Indian  Office) 20,  505,  987 

July  29,   1943  (Tax   Exempt 

Certificates) 598 

Aug.  4,   194:;   (Oil   and    Gas 

Pollution  Damages)...  499,  1120 

Aug.  5,  L943    Roads) 731, 

734,  1008,  1279 
Sept,  24,  1943  (Property) ...        95J 
626,  860,  1008 
Sept.  27;  1943  (Admission  to 

lice) 552 

Sept.  30,  1943  (Forest  Ex- 
changes— Legislature) 299, 

373 
Oct.  9,  1943  (Natives'  Vote  on 

Designee) 39,  1295 

Nov.  4,  1943  1  Removal  of  Re- 
strictions— Oil  and  Gas — 
Susan  Dixman  Bohanan).      536, 

988 
Nov.     22,      1943      (Sale     of 
Mineral       Rights — Walsie 

Burris) 524,988 

Nov.  23,  1943  (Employ- 
ment)   326,  338 

Nov.    25,     1943     (Individual 

Rights) 526 

Nov.  25,  1943  (Oil  and  Gas 

Approval) 526,742,771 
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MEMORANDUMS— Continued 
1944: 

Jan.  19,   1944  (Taxes— Reed 

Wilson) 598 

Feb.      1,      1944     (Individual 

Rights) 526,562 

Feb.  2,  1944  (Military  Serv- 
ice)  479,744 

Feb.  18,  1944  (Right-of- 
Way — Fred  Strickhauser's 
Claim) 538,  574,  688,  717,  724 

Mar.  1,  1944  (Money  Appro- 
priated by  Congress  to 
Pueblos) 51,310,539,581 

Mar.  10,  1944  (Tribal  Mem- 
bership Roll) 526,  562 

Mar.  14,  1944  (Taxes— Noah 

Tiller) 599 

Mar.  18,  1944  (Damages  for 

Injury — Mines) 1, 

95,  195,  206,  310,  378,  988 

Mar.  20,  1944  (Purchaser  of 
Land)  Cheyenne  067236 
"L" 242,981,983 

Mar.  21,  1944  (Oil  and  Gas 
Leasing — Commercial  Ba- 
sis)  766,834 

Apr.  12,  1944  (Land,  Com- 
munity Use — 19555  88 
"L") 440 

May  9,  1944  (Use  of  Land- 
Community)  440 

May  13,  1944  (Compensa- 
tion)  333,338,1293 

May  29,  1944  (Consultants).      340, 

346 

June   7,   1944   (Trespass 

Claims— 1971114) 1279 

June  10,  1944  (Taxes) 599 

June  13,  1944  (War  Overtime 

Pay  Statutes)___  313,1230,1293 

July  7,  1944  (Membership)  __       563 

July  11,  1945  (Fish— Sale). .      365, 
705,  1094 

July  17,  1944  (Dual  Employ- 
ment— Compensation) 326, 

333,  338,  1293 

July   25,    1944    (Disposal   of 

Surplus  W7ild  Animals) 177, 

739,  1214 

Aug.  15,  1944  (Eligibility  Sta- 
tus)  499,526 

Aug.  23,  1944  (Training  Fed. 

Employees) 313,  353 


Page 
MEMORANDUMS— Continued 
1944— Continued 

Aug.  24,  1944  (Term,  Rea- 
sonable Period) 441 

Dec.  4,  1944  (Killing  of  Wild- 
life, N  PS) 19,717,739,1301 

Dec.  8,  1944  (Alaska— En- 
acted Legislation  to  Con- 
trol—Fish Traps) 32,  4 1 ,  47 

1945: 

Jan.  2,  1945  (Right-of-W^ay— 

Crown  Zellerbach  Corp.)  _ _      538, 
581,  1239 

Jan.  4,  1945  (Dual  Employ- 
ment)  339,346 

Jan.  8,  1945  (Oregon,  Con- 
tract)  242,1166 

Jan.  9,  1945  (Hondius-Beaver 

Pipeline) 242,688,739 

Jan.  12,  1945  (Exchanges  of 

Land— 1975467  "L")___  295,896 

Jan.  24,  1945  (Real  Property 

Transfer) 4,  705,  724,  726 

Jan.  26,   1945  (Mine  Rescue 

Cars— Mines) 95, 

664,  872,  989 

Jan.  27,  1945  (Extend  Bound- 
aries)  245,705,717,724 

Jan.   29,    1945    (Land— Coos 

Bay  County,  1754866)__  295,845 

Jan.  29,  1945  (Timber  Con- 
tract 16g-317  Terminated, 
1827630  "L") 177,235,1239 

Jan.    30,     1945    (Submerged 

Lainds) 1212 

Feb.  6,  1945  (Water  Right 
Problems — Mining         and 

Grazing) 164, 

435,  734,  739,  923,  1296 

Feb.   10,   1945  (Wildlife  and 

Hunting) 612,734,739 

Feb.  15,   1945  (Water  Level 

Recording  Instrument) 20, 

313,  851,  1020 

Feb.  16,  1945  (Detail  of  Per- 
sonnel)  51,314,352 

Feb.  20,  1945  (Advertise- 
ment) GLO  2027819  "L"_       619 

Feb.     22,      1945      (Roads- 
Natchez  Trace  Parkway)-  4, 
688,  726,  731 

Feb.    24,    1945    (Jurisdiction 

over  Fed.  Areas) 612, 

688,  726,  1166,  1248 


CXVIII 

Page 
MEMORANDUMS— Continued 
1945 — Continued 

Mar.  1,  1945  (Preference 
Rights— Rough  or  Moun- 
tainous Tracts) 958,  964 

Mar.  7,  1945  (Surety  Bond)_      189, 
206,  333 
Mar.   8,    1945    (Purchase   of 

Books— NPS) 51, 

306,  314,  688 
Mar.  13,  1945  (Gen.  Reg.  re 
to  Disorderly  Conduct)  —      688, 
727,  1004 
Mar.    17,    1945    (Jurisdiction 

over  Fed.  Areas)...  612,  731,  734 
Mar.  29,  1945  (GLO  1754866 

"L") 80,  177,  845,  1185 

Mar.     29,     1945     (Licensee 

FPC) 727,923 

Apr.  3,  1945  (Detail  of  Per- 
sonnel)  314,352 

Apr.  6,  1945  (Exchanges  of 
Land— Carson  City  021418 
"L"      021265,      Blackfoot 

054100,  054101) 296 

Apr.  9,   1945   (Exchanges  of 

Land— GLO  2035907  "L") .      296, 

845 
Apr.  9,  1945  (Timber  Sales)  _      845, 

847 
Apr.    11,    1945    (Reciprocal 

Trade  Agreement) 61, 

246,  1000 

Apr.  14,  1945  (Employment)-      303, 

334,  346 

Apr.  19,  1945  (Lifeguards)  _  _   207, 

717,  923 

Apr.  20,  1945  (O&C  Coos 

Bay  Grant  Lands,  2036141 

"L") 845,847,909 

Apr.  23,  1945  (Private  Prop- 
erty— Authority) 705, 

739,  892,  1296 
Apr.  27,  1945  (Locate  Mining 

Claim— 2029775  "  L") 371, 

480,  620,  674,  909,  1065,  1094 
Apr.  30,  1945  (Oil  and  Gas- 
Contraband) 250  742 

May  2,  1945  (State  of  Ken- 
tucky—Indebtedness)        246, 

380,  1167 
May  8,  1945  (Burning  Ref- 
use—Gov't  Land).  245,  612,  1167 


Page 
MEMORANDUMS— Continued 
1945 — Continued 

May  11,  1945  (Delegation  of 

Authority) 250, 

547,566,567,582,  1185 
May     14,     1945     (Rights-of- 

Way) 538,  1008 

May   16,    1945   (Private  Ex- 
change— Salt     Lake     City 

063226  "K") 296,314,877 

May  16,  1945  (Legislature) .  _      705, 

727,  739,  989,  1095, 

May 20,  1945  (Maintenance).     689, 

711 
May  21,    1945    (Confidential 

Reports).  96,  155,  306,  1214,  1295 

May  21,  1945  (Contract) 96 

May  21,    1945    (Purchase  of 

Crude  Oil) 178,834,1095 

May  22,  1945  (O&C  Revested 

Lands  Adm.  2045213  "L").        80, 

896 
May  23,  1945  (Division  "N" 

Fairbanks  025271  "L")__   80,470 
May  29, 1945  (Osage  Indian- 
Guardianship) 61,  575,  1185 

May  30, 1945  (Appointments)  _  _        61, 
327,  348,  378,  580,  989,  1095 
May  31,  1945  (Lands,  Rights- 

of-Way) 61,  529,  538,  540 

June    2,     1945    (Livestock — 

Trespassing) 160, 

705,  1004,  1065,  1167,  1280 
June    4,    1945    (Emergency 

Funds — Fire  Fighting) 377, 

689,  705 

June5,  1945  (Explosives) 96, 

343,  665,  1280 
June  8,  1945  (Grazing  Permits 
Issued    for    Jackson    Hole 
National  Monument) ...  416,  689 
June    9,     1945     (Contract- 
Commencement  of  Work)  _       165, 

226 
June     9,     1945     (Territorial 

Employees) 1293 

June    19,    1945    (Jurisdiction 

Over  Fed.  Areas) 612,689 

June   14,    1945    (Liquor— Li- 
cense)         160 

712,717,730,  1167,  1190 
June  29,   1945   (Recreational 

Activities— NPS) 103, 

705,  734 
June  30,  1945  (Funds)  .378,  689,  712 


CXIX 


Page 
MEMORANDUMS— Continued 
1945 — Continued 

June    30,    1945    (Submerged 

Lands) 734 

July    6,     1945     (Contracts- 
Higher      Rates,      1939326 

"L") 178,240 

July  9,  1945  (Appointment — 

Territorial  Employees) 327, 

370,  1147,  1230 
July  9,  1945  (Livestock  Tres- 
passing       1065 

July  9,  1945  (School  Lands)__      491, 
1082,  1088 
July   12,    1945    (Medical  At- 
tention)        705 

July   18,    1945    (Beaching  of 

Barge 689,1280 

July    19,    1945    (Jurisdiction 

Over  Private  Lands) 689, 

730,893,  1167 
July  27,  1945  (Road  Mainte- 
nance    Equipment). 242,  689,  732 
July  31,   1945  (Legislature — 

Olympic  National  Park)__      689, 
718,  727,  1161 
July   31,    1945    (Transfer   of 

Bureaus) 705,873 

Aug.  1,  1945  (Certificates  of 

Competency) 548, 

575,599,  1095,  1186 
Aug.  1,  1945  (Fish  and  Wild- 
life)   366,  689,  705,  739 

Aug.    2,    1945    (Contracts- 
Higher  Rates,  Printing  and 

Binding) 178,250 

Aug.    10,    1945    (Taxation- 
State) 314,706,1184 

Aug.    13,    1945    (Adm.   Proc. 

BiU) 742,1000 

Aug.    13,    1945   (Establishing 
Kings     Canyon     National 

Park) 689,713,1198 

Aug.     13,     1945     (Petroleum 
Product  s — I  nterstate 

Transportation) 8,  158 

Aug.    20,    1945    (Jurisdiction 

Over  Lands) 612,  718,  1168 

Aug.  20,  1945  (Moneys  Col- 
lected as  Fees)  __  63,  374,  548,  567 
Aug.    23,     1945     (Petty    Of- 
fenses)   718,730 

Aug.   27,    1945    (Payments- 
Contractor)  207,  224,  226 


Page 
MEMORANDUMS— Continued 
1 945 — Continued 

Aug.  29,  1945  (Grazing) 389, 

689,  727 
Sept.  10,  1945  (Le  Conte  Me- 
morial Lodge) 612,706,718 

Aug.    31,    1945    (Landing   of 

Airplanes) 706,989 

Sept.  14,  1945  (Probate— In- 
dian)  505,584,1066 

Sept.   14,   1945   (Sales— Cab- 
ins)  207,715,718,734 

Sept.  19,  1945  (Wood  Utiliza- 
tion— Program) 727 

Sept.  20,  1945  (Certificates  of 

Competency) 499, 

524,  575,  585,  1095 
Sept.  21,  1945  (Regulations — 

Aircraft) 706,  734,  923 

Oct.   4,    1945    (Legislation — 

Right-of-Way) 690, 

739,  1018,  1159 
Oct.  9,  1945  (Care  of  Insane 

Residents) 39,165,1230 

Oct.  11,  1945  (Sale  of  Prop- 
erty)  470,495,1095,1139 

Oct.   12,   1945  (Mining 

Claims— Right  to  Patent)  _      620, 

680 
Oct.  12,  1945  (Seven-up  Bot- 
tling   Co. — Agency    Rela- 
tionship)    178,  713,  923 

Oct.  15,  1945  (Leave) 334,345 

Oct.  15,  1945  (Title  or  Juris- 
diction of  Land) 4, 

245,  612,  690,  989,  1239 
Oct.    15,    1945    (Transfer    of 

Lands)  __  242,  296,  706,  905,  1162 
Oct.  16,  1945  (Sec.  3737) ___.        96, 
189,  226,  245,  627,  649,  989 
Oct.  22,  1945  (NPS  Control  of 

Installation  of  Lines) 5, 

690,  869,  1008 
Oct.  22,  1945  (Timber) __.  302,  724 
Nov.  1,  1945  (Concession  Con- 
tracts).. _   178,  207,  235,  690,  715 
Nov.    5,    1945    (Approp,    for 

Construction  of  Bldgs.)  _   306,  706 
Nov.  5,   1945  (Exclusive  Ju- 
risdiction)   613,  706 

Nov.    7,    1945    (Involuntary 

Separation) 350,  353 

Nov.  7,  1945  (Land— Bound- 
aries)      1162 
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Page 
MEMORANDUMS— Continued 
1945 — Continued 

Nov.  7,  1945  (Land  Patented 

to  State  of  Calif.)-  302,712,1162 

Nov.  7,  1945  (Restriction  in 

Appropriation) 51,  178,  374 

Nov.  8,  1945  (Conditions  un- 
der which  donation  of 
telephone  line) 5,  242,  734 

Nov.  8,  1945  (Monuments — 

Maintenance) 690 

Nov.  9,  1945  (County  Roads- 
Transferred) 732 

Nov.    13,    1945    (Funds    for 
Tourist  Facilities — Alaska)  _        28, 
727,  690 

Nov.  13,  1945  (Withdrawing 
Public    Lands    Containing 
Springs  for  Public  Use)  _  _  _      690, 
909,  1008,  1331 

Nov.     15,     1945     (Franking 

Privileges) 928,  990 

Nov.  15,  1945  (Pa3onents  to 

Drilling  Contractors  Mines)  _       96, 
178,  226,  251,  873,  1095 

Nov.  19,  1945  (Collection  of 

Feed) 363,  690,  718,  734 

Nov.  20,  1945  (Acadia  Na- 
tional Park — Authority  to 
Condemn  Land)__  706,  990,  1186 

Nov.  20,  1945  (Discrimina- 
tion— Employment  Con- 
tractors)    195,  205 

Nov.  20,  1945  (Withdrawals)  _      303, 
690,  1321 

Nov.     26,     1945     (Franking 

Privilege) 80,  990,  1198 

Nov.  27,  1945  (Funds— Re- 
cordings)  374,706,711 

Nov.  27,    1945   (TVA— Rec. 

Facilities) 20,  712,  734 

Nov.  27,  1945  (Use  of  Park 
Lands  for  Reclamation 
Projects) 116,  706,  718,  727 

Nov.  29,  1945  (Equipment)  _  _  1, 

362,  378 

Dec.  7,  1945  (Notary  Public).      741, 

1020 

Dec.  12,  1945  (Homesite  on 

Jackson  Lake — Lease) 372, 

725,  923 

Dec.  12,  1945  (Removal  of 
Timber) 690,  1239,  1286 


Page 
MEMORANDUMS — Continued 
1945 — Continued 

Dec.  13,  1945  (Jurisdiction 
Over  Hawaii  National 
Park) 613,  690,  718 

Dec.  13,  1945  (Jurisdiction 
Over  Power  Line — Gettys- 
burg National  Park) 706, 

869,  923 

Dec.  17,  1945  (Establishment 
of  Saratoga  National  His- 
torical Park) 706,  712,  1190 

Dec.  20,   1945   (Mt.   Rainier 

National  Park) 364, 

690,  713,  718,  735 

Dec.  21,  1945  (Sale  of  CCC 

Camp) 178,706 

1946: 

Jan.  5,  1946  (Compensation).        28, 

334 

Jan.  7,  1946  (Excess  Oil) 742 

Jan.  21,  1946  (Forest  Ex- 
changes)  80,  299,  1162,  1168 

Jan.  25,  1946  (Disclosure  of 

Reports— Gov.) 9,96,990 

Jan.  30,  1946  (Compensa- 
tion—Contract)  __  _   168,  197,  226 

Jan.  31,  1946  (CCC  Camp- 
Sale) 178 

Jan.  31,  1946  (Contracts— In- 
dians)  552,  556,  578,  1147 

Jan.  31,  1946  (Mine  Report- 
Accidents) 19,96,155 

Feb.  1,  1946  (Schedules  of 
Fee — National  Historic 
Site  (FDR)) 364,  690,  718 

Feb.  2,  1946  (Interpretation 
of  sec.  2.31(b)  Rules  and 
Regs.) 1147 

Feb.  5,  1946  (Purchasing  Of- 
ficer)        207 

Feb.  5, 1946  (Water  Damage) .      195, 

207 

Feb.  11,  1946  (Gov't.  Auto  on 

Short  Detour) ...  52,  63,  350,  353 

Feb.  12,  1946  (Flood  Control 

Act — Amendment) 179, 

246,  1162 

Feb.  18,  1946  (Alaska— Re- 
tirement Act) 9,  28,  349 

Feb.  18,  1946  (Private  Land- 
Hawaii  National  Park) 296, 

574,  691,  905 


CXXI 


Page 

MEMORANDUMS— Continued 
1946— Continued 

Feb.  18,  1946  (Regulations- 
Re  Discrimination,  NPS)  __        20, 
573,  691,  718,  735,  990 
Feb.    20,    1946    (Evaluating 

Fed.  Property)___  706,  718,  1184 
Feb.  25, 1946  (Sale of  Liquor)  _      707, 
730,  916,  1168 
Feb.      26,      1946      (Amend- 
ments—Contracts)— 139,  165,  223 
Feb.  26,  1946  (Interpretation 
of    sec.    2.31(b)    of    Gen. 

Rules  &  Regs.) 691,  735 

Mar.  1,  1946  (Philippine— In- 
dependence)       160, 

371,  896,  909,  1186,  1230 

Mar.  7,  1946  (Liability) 160, 

189,  207,  1239 
Mar.      7,      1946      (Privately 
Owned        Land — Jurisdic- 
tion)  719,893 

Mar.  11,  1946  (Proposed  Leg- 
islation— Joshua  Tree  Na- 
tional Monument) 81, 

691,  712,  1186,  1217 
Mar.   13,    1946    (Contract- 
Award) 96,  179 

Mar.  14,  1946  (Compensa- 
tion)  327,  334 

Mar.  22,  1946  (Taxes  As- 
sessed)       306 

691,  713,  1184 
Mar.  25,  1946  (Alaska— An- 
nual &  Sick  Leave)  __  23,  28,  345 
Mar.    28,     1946     (Construct 
Pipeline — Proposal     Army 

Eng.) 691,  719,  869,   1096 

Apr.  4,  1946  (Proposal  to  Es- 
tablish    Office — Drive-Ur- 

Self) 691 

Apr.  4,  1946  (Transfer  East- 
man Hotel  Annex) 719, 

1006,  1214 
Apr.     5,     1946     (Appropria- 
tions— Mineral   Lease    Su- 
pervision)  649,  745 

Apr.  5,  1946  (Use  of  Gov't. 

Property) 1096 

Apr.    9,    1946    (Transfer    of 

Funds) 14, 

1001,  1214,  1312,  1334 
Apr.  11,  1946  (Roadway- 
Outlet) 725,  732 


Page 

MEMORANDUMS— Continued 
May  9,  1946— Continued 

Apr.  16,  1946  (Auth.  of  Con- 
tingent Expenditures) 52 

Apr.   16,   1946  (Hawaii  Nat, 

Park  (Roads)) 437, 

613,  692,  991 

Apr.  17,  1946  (Unit  Agree- 
ment)        827 

May   2,    1946    (Discussion — 

Ownership,  Low  Divide)  __  5, 

715,  719 

May  3,  1946  (Documents  for 

Inspection) 19,  96 

May    8,     1946     (Jurisdiction 

Over  Lands)-  707,  720,  1162,  1169 

May  9,  1946  (Aircraft  Facili- 
ties, Transportation — Sec. 
203  Independent  Offices 
Approp.  Act  1947) 52,  1293 

May  10,  1946  (Air  Naviga- 
tion Sites) 471, 

909,  1066,  1312 

May  10,  1946  (Explosives)  _  _      692, 
720, 1001 

May    10,    1946    (Lump-sum 

Contracts) 189, 

208,  227,  240,  1312 

May    13,    1946    (Abandoned 

Cars) 5,  707,  735,   1214 

May  14,  1946  (Establishment 
of  Indian  Mounds  National 
Monument) 245,    692,  1169 

May    14,    1946    (Facilities— 

Gov't.  Rights)-.  613,  692,1162 

May    15,    1946    (Jurisdiction 

Over  Land) 613, 

707,  720,  1162 

May   20,    1946    (Jurisdiction 

Over  Areas) 128,  692,  720 

May  20,  1946  (Proposed 
lease — Lake  Texoma  Rec- 
reational Area) 165, 

692,  727,  1001 

May    21,    1946    (Concession 

Permit) 9,716,923 

May  22,  1946  (Travel  Ex- 
penses)  327,1096 

May  23,  1946  (Maladminis- 
tration—  CPS,  Mancos 

Project,  Colo.) 122, 

137,  316,  991 

May  23,  1946  (Public  Uni- 
ties—Service) 179,707,736 
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Page 
MEMORANDUMS— Continued 
1946— Continued 

May  24,  1946  (Investiga- 
tion—Legislation).. 81,  790,  1198 

May  28,  1946  (Indian  Allot- 
ments)  23,493,567,991 

May  29,  1946  (Contracts)  _  _        96, 
179,  224,  1291 

May  29,  1946  (Lake  Bot- 
tom— Ownership) 693, 

1210,  1290 

May  31,  1946  (Jurisdiction 
into  Waters)..  304,  613,  693,  1212 

June    3,    1946    (Jurisdiction 

Over  Rocks  &  Islands) 693, 

720,  728,  740,  909 

June  14,  1946  (Reorganiza- 
tion Plan  No.  3 — Commis- 
sioner, G.L.O.) 20,  236,  1007 

June  26,  1946  (Acquisition  of 

Land) 725 

July  8,  1946  (Surplus  Prop- 
erty Act,  1944) 81, 

179,909,  1096,  1198,  1215 

July  10,  1946  (Funds)..  _  2,  707,  736 

July  23,1946  (Funds) 334 

July  24,  1946  (Sale  of  Liq- 
uor        730 

July  25,  1946  (Road  Mainte- 
nance)  52,694,732 

July  26,  1946  (Awards) ...  332,  1097 

July  30,  1946  (Control  of  In- 
stallation— Power  Trans- 
mission Line) 694,  866,  1009 

July     31,     1946     (Livestock 

Trespassing) 694, 

1001,  1169,  1248,  1281 

Aug.    1,    1946    (Contribution 

Agreements) 82, 

180,745,  1147 

Aug.  2,  1946  (Legend  "GLO 
&GS") 82,910 

Aug.    5,    1946    (Explore   for 

Minerals) 708 

Aug.  9,  1946  (Construction 
of  Bridge  on  Park  Prop- 
erty)  362,694,1198 

Aug.     9,     1946     (Extending 

Docks) 720,739,1170 

Aug.  16,  1946  (Film— Motion 

Picture) 736,  924,  1 147 

Aug.  20,   1946  (Appraisal  of 

Land)___  302,614,695,721,1147 

Aug.    20,    1946    (Leasing    of 

Cottages) 1067 


Page 
MEMORANDUMS— Continued 
1946 — Continued 

Aug.  20,  1946  (Medical  Con- 
tracts)  236,  708,  716,  1097 

Aug.    21,     1946    (Access    to 

Park  Roadway) ...  695,  732,  1009 

Aug.     26,     1946     (Right-of- 

Way) 695,1001,1009 

Aug.   27,    1946    (Magnesium 

Flare) 695,1255 

Aug.     27,     1946     (Quitclaim 

Deed) 373,  708,  724,  967 

Aug.  28,   1946   (Authority— 

NPS) 708,  733,  910,  1199 

Sept.  5,  1946  (Contract— Dr. 

Claude  A.  Macdonald) 236, 

695,  1049,  1097 

Sept.  6,  1946  (Funds)  __  696,  721,  725 

Sept.       9,       1946       (Mining 

Claims) 372,621,736,910 

Sept.  9,  1946  (Status  of  Coun- 
ty Roads) 6, 

733,  736,  987,  991,  1018,  1163 

Sept.  9,  1946  (Title— Mineral 

Rights) 696,725,1098 

Sept.  11,  1946  (Mineral  Per- 
centage Value) 52, 

165,236,  1186 

Sept.    11,    1946    (Stockpiling 

Legislation) 696,1098,1209 

Sept.  12,  1946  (No  Authority 
in  Law  for  Adopting  Price 
Scale  Covering  Tech.  Inf.)  _        20, 
155,  1098 

Sept.  13,  1946  (Laborer— In- 
digent)  251,353,377,708 

Sept.  16,  1946  (Memorial 
Trust  Funds  Available  for 
Purchase  of  Vehicles) 6,696 

Sept.  18,  1946  (Irrigation- 
Rice  Irrigation  Well) 180, 

310,  381 

Sept.  19,  1946  (Mineral  Res- 
ervation)  635,  721,  861,  1163 

Sept.   20;    1946   (Veterans  in 

Alaska— 8148-1) 48 

471,479,  1129,  1277 

Sept.  23,  1946  (Assignments- 
Oil  and  Gas  Leases) 766 

Sept.  23,  1946  (Purchasers  of 

Timber) 208,  697,  1 164 

Sept.  24,  1946  (Reconstruc- 
tion—Park)   709,  733,  922 

Sept.    25,    1946    (Leasing   of 

Space) 9,  208,  697,  992 
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Page 
M  EMORANDUMS— Continued 
1946— Continued 

Sept.  25,  1946  (Programs- 
Legislature  Outside  U.S.)--     367, 

709 

Sept.    25,    1946    (Purchasing 

Material).  82,  180,  371,  483,  1239 

Sept.  30,  1946  (Electrical  En- 
ergy)  3,  103,  1191,  1300 

Sept.  30,  1946  (Interpretation 

of  Approp.  Act,  1947) 53, 

306,  697,  721,  725,  733,  1009 

Sept.  30,  1946  (Receipts- 
Electrical  Energy) 3, 

103,  131,  1191,  1300 

Sept.  30,   1946  (Reg.  Estab- 
lishment Fee  for  Admission 
to  National  Historic  Sites)  _         17, 
364,  697,  737,  992 

Oct.  2,  1946  (Vehicles— Govt. 

Owned) 103,354 

Oct.  3,  1946  (Palisades  Reser- 
voir)  103,378,976 

Oct.  11,  1946  (Scope  of 
Phrase — Trade,  Manufac- 
ture or  other  Productive  In- 
dustry)   82,  438,  1336 

Oct.  25,  1946    (Funds) 121, 

181,  976,  1297 

Oct.   25,    1946    (Proposed   A- 

greement)_  209,  237,  246,  612,  617 

Nov.  12,  1946  (Financial  Op- 
erations) __  59,  104,  131,  866,  1007 

Nov.  12,  1946  (Fur  Sealskin- 
Selling) 181,  227,  367,  1067 

Nov.  12,  1946  (Maintenance 
of  Temporary  Weir,  Colo. 
River,  Palo  Verde  Irriga- 
tion Dist.) 124,  307,  976 

Nov.  19,  1946  (Permits  Issu- 
ance, Jackson  Hole  Na- 
tional Monument)  __  698,  709,  722 

Nov.  28,  1946  (Transporta- 
tion)    354,1215 

Dec.  2,  1946  (Problems  Relat- 
ing to  Examiners — Admin- 
istrative Procedure  Act)  ___        17, 
82,  251,  1050 

Dec.  12,  1946  (Appoint- 
ment)  327,416 

Dec.  12,  1946  (Exchanges  of 

Land). 297,  327,  348,  416,  893,  905 

Dec.  13,  1946  (Property— Pur- 
chased)... 698,709,715,728,893 


Page 
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1946— Continued 

Dec.  18,  1946  (Work— Author- 
ity)  728,924 

Dec.  20,  1946  (Transportation 

Expenses) 328,1293 

Dec.  23,  1946  (Withdrawal  of 

Public  Land).  648,  709,  740,  1333 
Dec.  26,  1946  (Salary  of  Fed. 

Employee) 335,  343 

1947: 

Jan.    23,    1947    (Prospecting 

Permits) 641,844 

Jan.  24,  1947  (Acquisition  of 

Land — Legislation) 710, 

722,  726 
Jan.  24,  1947  (Maintenance, 

Palo  Verde  Weir) 124, 

307,  977 
Jan.    28,     1947     (Funds    for 

Noxious  Weeds)...  181,  846,  1170 
Jan.  28,   1947  (Report— Ap- 
propriations)          53, 

82,  374,  387,  1222 
Jan.   29,    1947    (Residence- 
Veterans)  463,  479,  487 

Jan.  30,  1947  (Injury— Trans- 
portation of  Employees) ...        98, 
318,  354,  1245 
Feb.  3,  1947  (Contracts  Inves- 
tigations of  Core  Deposits.        99, 
181,  307 
Feb.  3,  1947  (E.O.  No.  9816— 

Opinion,  Affects  on  BLM)  _        83, 
924,  1304,  1312 
Feb.   4,    1947    (Payment    of 

Fees  for  Witnesses) 15, 

318,  352,  354,  364,  742 
Feb.  13,  1947  (Wildlife  Ref- 
uge)  367,790,1301 

Feb.  14,  1947  (Regulations- 
Private  Lands) 614,1002 

Feb.    14,    1947    (Transfer  of 

Function) 65,  1288 

Feb.     18,     1947     (Claim    of 

Billie  Martin  Carson) 1282 

Feb.       20,       1947       (Public 

Lands— Rights) ...  730,  737,  1170 
Feb.  28,   1947  (FWS   Auth. 
to    Sell    Dead   and   Down 

Timber) 83, 

367,  621,  791,  910,  1240 
Feb.  28,   1947  (Recreational 

Areas) 737 
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MEMORANDUMS— Continued 
1947 — Continued 

Mar.  4,  1947  (Travel  Ex- 
penses— New  Appointees..         28 

Apr.    3,    1947    (Exchange  of 

Lands) 1083,1164 

May  8,  1947  (Disposal  of  Ma- 
terial— Alaska) 24, 

48,  84,  472,  910 

May  22,  1947  (Permit- 
Houseboat) 85 

May  23,  1947  (Monograph 
Grazing  Leases  Public 
Sales) 390,928 

May     23,     1947     (Trespass 

Charges) 85,  252,  1100,  1171 

May  28, 1947  (Use  and  Main- 
tenance of  Cemetery) 728, 

732,  925 

June  2,  1947  (Noncompetitive 

Leases) 799 

June  3,  1947  (Claims— T-l)  .   66, 
1259,  1273,  1276 

June  10,  1947  (Funds) 85, 

321,  355,  374 

June  10,  1947  (Installation  of 

Utility  Lines) 726,  1018 

June     30,     1947     (Property 

Right)  ___  243,  473,  685,  729,  1240 

July  1,  1947  (Speedy  Serv- 
ice— Handling  Homestead 
Cases) 35 

Oct.  9,  1947  (Electrical  Ener- 
gy)    104,130 

Oct.  29,  1947  (District  Gra- 
ziers)         86, 

387,  474,  897,  1020,  1223 

Nov.  19,  1947  (Applications, 
Oct.  3, 1947  to  BLM  011889 

"K") 86 

1948: 

Jan.     15,     1948     (Franking 

Privilege) 15,105 

Feb.  11,  1948  (Outside  Em- 
ployment)        111 

Mar.  22, 1948  (Projects— Pro- 
posed Legislature) 994 

Apr.  13, 1948  (Bicycle  Conces- 
sion Facilities  Operation)  _  _      211, 
687,  714,  738 

See   Solicitor's   Opinion,    M- 

35036  (Mar.  31,  1948) 210, 

686,  716,  1069 

Sept.  1,  1948  (Retirement- 
Salary) 112,341,349 


Page 
MEMORAN  DU  IS I S— C<  mtinued 
1948 — Continued 

Sept.  9,  1948  (Appointment)  _       329 
Sept.  14,  1948  (Printing  and 

Binding) 16,  105 

Oct.  22,  1948  (Rentals) 140 

Dec.  27,   1948   (Overtime)  __       161, 
168,700,714,995,  1187 
Dec.  28,  1948  (Funds— In  ves- 
ications)          54, 

114,  375,977,  1070,  1105 
1949: 

Apr.  29,  1949  (Criminal  Lia- 
bility)       1273 

Sept.    21,    1949    (Northwesl 

Unit  Pipeline) 122, 

166,377,611,  1107,  1299 
Sept.    26,    1949    (Salaries   of 

Employees) 336,  384 

Oct.    11,    1949    (Funds) 87, 

247,376,  1165 
Oct,  12,  1949  (Lands  Sold  to 

Private  Interests) 362, 

906,  1216,  1224 

Oct.  20,  1949  (Funds) 1201 

Oct.  27,  1949  (Steam  Electric 

Generating  Plants) 119 

(Nov.  15,  1949)  (Arbitration).      1187 
Nov.  25,    1949    (Cooperation 

with  Other   Agencies) 1071 

Nov.  29,   1949  (Transferrin.!; 

Funds) 379 

Dec.  2,  1949  (Film,  use  of)__         99 
1950: 

Jan.    10,    1950    (Pa.    Vehicle 

Safety  Responsibility  Act)  _      385, 

1174 
Jan.  11,  1950  (Appropriation 

Limitation) 56,88,848 

Jan.  12,  1950  (Timber  Opera- 
tors—Charge). 88,  847,  912,  1011 
Jan.  16,  1950  (Grazing  Live- 
stock)  433,1228 

Jan.  25,  1950  (Private  Vehi- 
cle—Official Business).  385,  1175 
Feb.  15,  1950  (Authorization 
Sec.  of  the  Construction  of 

Works) 106,  117,  358,  981 

Mar.  1,  1950  (Lottery  Tick- 
ets)  88,248,1133 

Mar.      7,      1950      (County's 

Right-of- Way) 89,  500 

Mar.  10,  1950  (Findings)....      106, 
115,  368,  1108 
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MEMORANDUMS— Continued 
1950— Continued 

May  19,  1950  (Exchanges  of 

Land) 303,1158,1242 

May  23,  1950  (Townsites)___  1278 
June  19,  1950  (Contracts)  __.      100, 

185,  363 

June  23,  1950  (Leases) 631, 

651,  661 
June  30,  1950  (Appointees)  _  _  56 
Aug.    16,    1950    (Homestead 

Rights) 438,1175 

Aug.    24,    1950  (Trespass  on 

Public  Lands) 609,1322 

1951: 

Jan.  22,  1951  (Road  Building 

&  Maintenance) 71,  186,  1176 

Feb.  7,  1951  (Alaska— High- 
way     Withdrawal,      PLO 

601) 31,1074,1315 

Feb.  16,  1951  (Surveys) 345 

Feb.     28,     1951     (Quitclaim 

Deed— Edward  J.  Cook)  _  _      245, 
373,  1012,  1019 
May  8,   1951    (Grazing  Dis- 
tricts)      1225 

Aug.  20,  1951  (Crops— Tres- 
passer)      1276 

Aug.  23,   1951   (Supervisory- 
Authority) 1225 

Oct.  30,  1951  (Auxiliary  Mili- 
tary Police) 480,1138 

1952: 

July  11,  1952  (Timber)  __  1238,  1243 
Aug.  12,  1952  (Trespass).  623,  1285 
Sept.   19,   1952   (Federal 

Laws) 869 

Oct.  3,  1952  (Noncompetitive 
Lease — Wyoming    016036, 

016037) 838,1004 

Oct.  7,  1952  (Permits) 645,862 

1953: 

May    27,    1953    (Computing 

Payment) 220,  848 

June      11,      1953      (Mining 

Claim) 670,  1052 

June  15,  1953  (Coal  Mine- 
Inspection) 102 

June   17,    1953   (Acceptance, 
Contributions    of    Private 

Funds) 58,93,491 

Aug.    21,     1953     (Investiga- 
tion—Contract)     1 02,  338 


Page 
MEMORANDUMS— Continued 
1954: 

Apr.  2,  1954  (Leases) 782 

July  27,  1954  (Scrip) 1094 

Oct.  4,  1954  (Classification  of 

Land — Alaska) 27, 

1121,  1137,  1190 
Dec.  30,  1954  (Cultivate  En- 
tries)    1190,1293 

MEMORANDUM  OPINIONS 
1945: 

Apr.  14,  1945  (WAE— Elect- 
ed Office) 689 

Apr.  30,  1945  (Oil  as  Contra- 
band)  158,250,742,1167 

May     14,     1945     (Rights-of- 

Way — Restricted  Lands)...      529, 
538,  578 
1946: 

Jan.    7,    1946    (Oil— Excess, 

Interstate  Commerce) 159 

Mar.    14,    1946    (Compensa- 
tion)    116,327,334,340,352 

May    23,    1946    (Maladmin- 
istration Charges) 343 

Aug.    1,    1946    (Contribution 

Agreements) 1147 

Aug.  2,  1946  (Indian  Land- 
Rent) 227 

Nov.  1,  1946  (Delegation  of 

Authority) 251,  1067,  1209 

Nov.  4,    1946   (Motor  Vehi- 
cle)  1257,1264 

Nov.  4,  1946  (Puerto  Rico)__      1099 

Nov.   6,   1946   (Fair  Market 

Value— Land) 98,  181,  916 

1947: 

Jan.     10,     1947     (Territorial 

Tideland) 1099 

Jan.  16,   1947   (Sale  of  Gro- 
ceries—Alaska)  24,30,  181 

Mar.    28,    1947    (Employee's 

Compensation  Act) 246, 

319,349,381,  1171 

Apr.  3,  1947  (Exchanges  of 

Land— 2123110  "F") 297, 

1083,  1100,  1164,  1227 

Oct.  3,  1947  (Services— Con- 
tracts)    116,182,192 

Oct.  24,  1947  (Wildlife  Con- 
servation Law) 343, 

368,  1171,  1283,  1293,  1302 
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page 
MEMORANDUM  OPINIONS- 

Continued 
1947 — Continued 

Dec.  3,  1947  (Irrigation)----  1298 

1951' 

Doc.  12,  1951  (Coal),  Salt 
Lake  City  052354,  066145.   147 

LETTERS 

1943: 

Letter  to  Folta  sgd.  (Mooring  Ves- 
sels) by  Solicitor  Gardner  (May 
15  1943)  (Mar.  2,  1943)  (Opn. 
57) 1233 

Letter  to  Attorney  General  (Draft 
Charges— Procedures  Governing 
Five  Civilized  Tribes)  sgd.  by  As- 
sistant Secretary  (June  23,  1943)  _       578 

Letter  to  J.  H.  Finely  (Draft 
Changes— Procedures  Governing 
Five  Civilized  Tribes)  sgd.  by 
Solicitor  (June  23,  1943) 578 

Letter  to  Emerson  C.  Willey  (Min- 
eral Property)  (June  26,  1943)  __        95, 
480,  626,  673 

Letter  to  Attorney  General  (Jennie 
P.  Harjo  v.  L.  D.  Millsap,  et  al.) 
(June  29,  1943) 455 

Letter  to  Superintendent  A.  M. 
Landman  (Estate  of  Daniel 
Smith)   (July  1,  1943) 573 

Letter  to  Attorney  General  (Wit- 
nesses for  Gov. — Lonie  Scott  v. 
Pierce)  (July  2,  1943) 573 

Letter  to  White  &  White,  Attorneys ; 
A.  M.  Landman,  Superintendent; 
and  Creekmore  Wallace  (Ac- 
counts) (July  2,  1943) 581 

Letter  to  G.  E.  Parker  (Payment  of 
Taxes),  Superintendent  sgd.  As- 
sistant Secretary  (July  10,  1943).       598 

Letter  to  (Mrs.)  Mary  B.  Lane, 
Pawnee,  Okla.  (Enrollment) 
(July  13,  1943) 561 

Letter  to  Attorney  General  (Grazing 
Livestock)  (July  15,  1943) 673,  1160 

Letter  to  Attorney  General  (Trader 
Licenses)  (July  21,  1943) 983 

Letter  to  A.  G.  (Tax  Exempt  Prop- 
erty) rewritten  by  Lavender  sgd. 
Oscar  Chapman,  Assistant  Secre- 
tary (July  31,  1943) 598 


Page 

LETTERS— Continued 

1943 — Continued 

Letter  to  A.  G.  (Procedure  Govern- 
ing Five  Civilized  Tribes)  enclos- 
ing copies  of  revised  draft  on 
above  by  Kloth  surnamed  Flan- 
ery,  Gardner  sgd.  by  Assistant 
Secretary  (Aug.  8,  1943) 250 

Letter  to  Landman  by  Kloth  sur- 
named  Flanery,    Gardner   sgd.    by 
Assistant    Secretary     (Procedure 
Governing  Five  Civilized  Tribes) 
(Aug.  8,  1943) 250 

Letter  to  Alvin  M.  Landis  (Mineral 

Property)  (Aug.  23,  1943) 95, 

673,  679,  1247,  1260 

Letter  to  the  Attorney  General 
(Mineral  Reservation)  (Aug.  23, 
1943) 634 

Letter  to  Landman  (Procedure  Gov- 
erning Five  Civilized  Tribes) 
(Aug.  30,  1943) 564 

Letter    to    the    Attorney     General 

(Attorney's  fees)  (Sept.  2,  1943).       552 

Letter  to  Alvin  M.  Landis  (Explore 

for  Minerals)  (Sept.  24,  1943) 95, 

480,  742 

Letter  to  Sen.  Holman  (Admission 

to  Practice)  (Sept.  24,  1943) 552 

Letter  to  Blaine  Hallock  (Admis- 
sion to  Practice)  (Sept.  29,  1943).       598 

Letter  to  Senator  Holman ;  Letter  to 
Blaine  Hallock  (Admission  to 
Practice)  (Sept.  29,  1943) 552 

Letter  to  Harry  McMullan,  A.G.  of 

N.C.  (Taxes)  (Sept.  29,  1943)...     1166 

Letter  to  A.  M.  Landman  (Superin- 
tendent Five  Tribes)  (Nov.  2, 
1943) 574,  988 

1944: 

Letter  to   Attorney    General    (Sam 

Buck  et  al.)  (Mar.  8,  1944) 499 

Letter  to  Attornejr  General  (Admin- 
istrators) (Apr.  21,  1944) 511 

Letter  to  E.  P.  Henderson,  Smith- 
sonian Institution  (Interpreta- 
tion— Meteoritic  Specimens)  (Oct. 
31,  1944) 665,674 

1945: 

Letter  to  Joseph  O'Mahoney  (Pitt- 
man-Robertson  Act)  (Jan.  30, 
1945) 8,  14,  365,  861,  1166 
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LETTERS— Continued : 

1945 — Continued 

Letter  to  Gilbert  W.  Davey  from 
Asst.  Sec.  Chapman  (Restricted 
Indian  Land)  (Mar.  8,  1945)  __  495,499 

Letter  to  C.  A.  Divelbiss,  Woodland 
School  (Bedloe's  Island)  (Apr.  2, 
1945) 135,  909,  1184 

Letter  to  the  Com.  Gen.  (Transpor- 
tation Cost)  (June  7.  1945) 63 

Letter  to  U.S.  Commissioner,  Shen- 
andoah National  Park,  from  Pat- 
raw,  Acting  Director  (June  20, 
1945) ---  718,  731,  1167 

Letter  to  Steve  M.  King,  U.S.  At- 
torney from  James  M.  Mclnerney, 
Acting  Head,  Criminal  Division, 
Department  of  Justice  (Criminal 
Prosecution)  (July  18,  1945)  __  742,  1000 

Letter  to  Dana  Hogan  (Oil  and  Gas 

Leases)     (July     31,     1945) 812 

Letter  to  Attorney  General  (Rec- 
ommending Appeal)  (Sept.  21, 
1945) 599 

Letter  to  Director  of  State  Parks  of 
Georgia    (Lands)     (Oct.    4, 
1945) 690,  1161 

Letter  to  Asst.  Attorney  Gen.  of 
Utah  (Jurisdiction  of  Gov.  Rela- 
tive to  Control  of  Health)  (Nov. 
5,  1945) 19,  613,  706,  1168 

Letter  to  Charles  D.  Curran,  Bureau 
of  the  Budget  (Steam  Generating 
Plant)  (Nov.  16,  1945) 868,  1066 

Letter  to  Bd.  of  Comm.,  District  of 
Columbia  (Landham  Act  Con- 
tracts) (Dec.  18,  1945) 9, 

172,  207,  706,  1096 

1946: 

Letter  to  Byron  Harvey,  Jr.  NPS 

(License)  (Feb.  25,  1946)_.  713,  730,  735 

Letter  to  Sen.  Hatch  (Jurisdiction 

Over  Fed.  Areas)  (Apr.  9,  1946)..      613, 
719,  735,  1168 

Letter  to  Senator  O.  Daniel  (Hours 
of  Labor)  (Apr.  10,  1946) 315 

Letter  to  R.  L.  McDougal,  Denver, 
Colo.  (Drive-Ur-Self  System- 
Establish)  (Apr.  15,  1946) 727, 

731,  735 
Letter  to  Hon.  Outland  (Function 
of  Sec.   to   Determine   Character 

of  Land)  (Apr.  23,  1946) 81, 

624,  901,  1056,  1066,  1087,  1088 
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LETTERS— Continued 

1946— Continued 

Letter  to  Capt.  S.  R.  Melvin,  U.S. 
Military  Academy  Infantry  De- 
tachment, West  Point,  N.Y.  (Ft. 
Jefferson     National     Monument, 

Fla.)  (Apr.  24,  1946) 156, 

692,  719,  1169 

Letter  to  Senator  Murdock,  Office  of 
the  Sec.  1774513  "N"  (May  15, 
1946) 620,  674,  1096 

Letter  to  Senator  McKellar  (Leas- 
ing Cottages)  (Aug.  20,  1946) 695, 

708,728,  1163 

Letter  to  Exec.  Sec.  to  Sen.  Knowl- 
and  (Jurisdiction  over  Fed.  Areas) 
(Sept.  11,  1946) 614,732,737 

Letter  to  Senator  Capehart  (Ac- 
cess—Load) (Sept.  16,  1946) 696, 

732,  924 

Letter  to  John  E.  Cochran,  Jr., 
Esq.  from  Under  Secretary  Chap- 
man (Term  of  Lease)  (Nov.  13, 
1946) 777,  778 

Letter  to  Manager,  LHah  Mining  As- 
sociation, 21°3676  "L"   (Adverse 

Proceedings)  (Dec.  31,  1946) 82, 

481,  674 

1947: 

Letter  to  Representative  E.  L.  Bart- 
lett  (Assessment  Work — Mining 
Claims)  (Jan.  29,  1947) 621,665 

Letter  to  L.  C.  Salter,  Exec.  Vice 
Pres.  of  Associated  Cooperatives, 
Inc.  (Potash  Regulation)  (Feb.  17, 
1947) 628,  862 

Letter  to  Commodore  W.  G.  Green- 
man,  Director  (Naval  Petroleum 
Reserves)  Navy  Dept.  sgd.  Solici- 
tor White  (Feb.  17,  1947) 1304 

Letter  to  L.  C.  Salter,  Exec.  Vice 
Pres.  of  Associated  Cooperatives, 
Inc.  (Acreage  Limitations)  (Apr. 
17,  1947) 628,862 

Letter  to  Judge  Folta  (Controver- 
sy— Church  Property)  (Nov.  14, 
1947) 474,  894 

1948: 

Letter  to  Lilienthal  (Lands)   (Nov. 

12,  1948) 667 

1949: 

Letter  to  Attorney  General  Authori- 
zation of  Investigation  by  Sec. 
(Aug.  22,  1949) 20,70,576,1107 
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LETTERS— Continued 
1949— Continued 

Letter  to  Barash  (Claim— Owner- 
ship) (Sept.  29,  1949) 844 

Letter  to  Attorney  General,  Colo. 
(Mining  Claims  Conflict  with  Oil 
and  Gas  Leases)  (Dec.  23,  1949).      672, 

794 

1950: 

Letter   to    Delegate    Bartlett-Jones 

(Land— Alaska)  (Feb.  10,  1950)  _       912 

Letter  to  McCutchen,  et  al.  (School 

Sec.)  (July  28,  1950) 639,  1089 

1951: 

Letter  to  Attorney  S.  R.  Cain,  Jr. 

(Lands)  (Apr.  18,  1951) 660,662 


Page 
LETTERS— Continued 
1951 — Continued 
Letter   to    City    Engineer,    Tucson 

(Public    Improvement — Charges) 

(Apr.  27,  1951) 101,927,  1176 

1952: 

Letter  to  Continental  Oil  (Lease — 

Royalty)  (Jan.  5,  1952) 819,837 

1953: 

Letter    to     Sen.     Cordon     (Lands) 

(June  5,  1953) 658 

1954: 

Letter  to  City  of  Tempe  and  Salt 
River  Project  Agricultural  Im- 
provement and  Power  District 
(Granting  Act)  (July  23,  1954)  __       916 
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ACCOUNTS 

(Sec  also  Funds) 

GENERALLY 

Recovery  by  the  Bureau  of  Mines  of 
damages  for  injury  to  or  loss  of  helium 
containers  and  the  helium  contents  while 
in  transit  to  or  from  other  Government 
agencies  or  private  parties,  and  disposition 
of  the  money  recovered. 
Memorandum  (Mar.  18, 1944) 

Laboratory  equipment  loaned  to  the  War 
Department  and  destroyed  by  fire  cannot 
be  replaced  in  the  face  of  consistent  hold- 
ings by  the  Comptroller  General  to  the  ef- 
fect that  there  can  be  no  reimbursement 
to  the  Govt,  for  the  loss  of  its  own  prop- 
erty. 
Memorandum  (Nov.  29,  1945) 

Official  bus  or  auto  cannot  be  used  to 
transport  employees  engaged  on  activities 
other  than  synthetic  liquid  fuels. 

A  reasonable  charge  could  not  be  made 
for  transportation  for  employees  not  en- 
gaged on  the  program. 

Amounts  collected  to  go  into  the  Treas- 
ury as  Miscellaneous  Receipts. 
Transportation  of  Employees  to  and  from 
Bruceton,  Pennsylvania,  M-34580  (Aug.  8, 
1946) 

j  Applies  only  to  leases,  permits,  etc.,  in 
'which  the  amounts  which  may  become  due 
annually  are  specifically  limited  by  the  in- 
struments themselves  to  $300  or  less.  Where 
there  is  no  such  definite  limitation,  the  con- 
tracts are  still  subject  to  sec.  3743  R.S., 
supra. 

Suggestion  Regarding  Use  of  the  Act  of 
November  28,  1943   (Sept.  25,  1946) 

There  is  authority  for  the  rejection  of  a 
defense  that,  because  of  a  prior  action 
against  San  Francisco  to  permit  the  U.S. 
:o  maintain  a  suit  for  an  accounting  of  the 
power  revenues  under  the  1925  contract 
vith  the  Pacific  Gas  &  Electric  Co.,  would 
je  in  disregard  of  the  rule  against  splitting 
i  cause  of  action.  It  is  not  unlikely  that 
iuch  a  suit  would  be  dismissed  either  on 
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the  ground  of  multiplicity  of  suits  or  an 
abandonment  of  the  right  to  an  accounting. 

While  in  some  circumstances  a  grantee 
of  Federal  lands  under  a  statute  containing 
restrictions  may  be  required  to  account  to 
the  U.S.  for  profits  derived  through  disre- 
gard of  the  restrictions,  it  is  most  probable 
that  this  doctrine  would  be  extended  to 
require  San  Francisco  to  account  for  the 
power  revenues  in  question. 

The  success  of  a  suit  against  San  Fran- 
cisco for  an  accounting  appears  to  be  so 
conjectural  that  its  institution  would  not 
be  warranted. 

Possible  Suit  Against  San  Francisco  for 
an  Accounting  Under  the  Raker  Act,  M- 
34775  (Dec.  8, 1948) 

Sec.  5  of  the  Flood  Control  Act  of  1944 
governs  the  disposition  of  surplus  power 
generated  at  hy  aroelectric  plants  con- 
structed by  the  Corps  of  Engineers,  De- 
partment of  the  Army,  in  the  Missouri 
River  Basin  under  sec.  9  of  that  act. 

Revenues  derived  from  the  sale  of  power 
under  sec.  5  of  the  Flood  Control  Act  of 
1944  cannot  be  used  to  meet  any  part  of 
the  reimbursable  costs  of  a  project  which 
are  allocated  to  irrigation. 

The  disposition  of  power  generated  to 
the  Fort  Peck  project  is  governed  by  the 
provisions  of  the  special  legislation  relat- 
ing to  that  project,  and  revenues  derived 
from  the  sale  of  such  power  are  not  avail- 
able to  meet  reimbursable  irrigation  costs. 
Power  Rates — Missouri  River  Basin  Proj- 
ect, M-36022  (Jan.  18, 1950) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  pro- 
visions of  the  contracts  dated  Feb.  10, 1933, 
and  Sept.  29,  1936.  An  audit  of  accounts  for 
the  above  period  showed  that  costs  allo- 
cated to  the  District  were  understated  by 
$224,627. 

The  District  contends  that  the  determi- 
nation of  the  Secretary  was  considered  and 
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accepted  as  final  to  all  charges  up  to  that 
date  in  a  manner  binding  upon  both  par- 
ties. The  question  arises  as  to  what  ex- 
tent is  the  Acting  Secretary's  statement 
with  respect  to  the  amount  of  the  credit 
binding  on  the  U.S.? 

Sees.  71,  72  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office  has 
been  vested  with  the  exclusive  authority 
to  settle  and  adjust  all  accounts  in  which 
the  U.S.  is  involved. 

Were  administrative  determinations 
final  and  conclusive,  it  is  difficult  to  see 
how  GAO  could  perform  its  function  of  ad- 
justing and  settling  such  accounts.  Sec.  74 
supports  the  above  conclusion  for  it  pro- 
vides that  even  after  an  account  has  been 
settled  by  GAO  the  party  whose  account 
has  been  settled  or  the  head  of  the  execu- 
tive department  concerned  may  obtain  a 
revision  of  said  account  by  the  Comptroller 
General  of  the  U.S.  In  summary,  the  ex- 
ecutive departments  can  revise  statement 
or  accounts  up  until  balances  have  been 
certified  by  GAO.  Balances  certified  by 
GAO  are  binding  on  the  executive  branch 
of  the  Govt.  Balances  as  certified  by  GAO 
are,  however,  not  binding  on  the  courts. 
Questions  in  respect  of  accounts  are  open 
for  judicial  determination  when  properly 
presented  before  a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant,  the 
question  arises  is  the  U.S.  estopped  by  the 
contract  itself  from  charging  any  part  of 
general  plant  cost  to  apportionable  power 
plant  construction  costs  as  agreed  to  be- 
tween the  U.S.  and  the  District.  There  is 
no  judicial  determination  of  the  question. 
However,  there  is  nothing  in  the  contract 
which  would  indicate  that  the  parties  in- 
tended to  exclude  from  consideration  re- 
lated subsidiary  parties  intended  to  ex- 
clude from  consideration  related  subsidi- 
ary or  indirect  costs,  as  distinguished  from 
the  costs  directly  involved  in  constructing 
the  works,  facilities  and  equipment  de- 
scribed in  one  or  more  of  the  four  groups. 
In  fact  the  provision  that  "the  cost  of 
Parker  power  plant  and  incidental  works 
*  *  *  shall  be  divided  into  four  (4)  prin- 
cipal groups"  raises  the  inference,  at  least, 
that  the  parties  contemplated  the  incur- 
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rence  of  subsidiary  or  indirect  costs  in 
carrying  out  the  contract. 

Therefore,  the  District  should  be 
charged  with  that  portion  of  the  general 
plant  account  in  question  which,  on  the 
basis  of  recognized  principles  and  practices 
of  accounting,  is  reasonably  allocable  to 
the  construction  and  permanent  operation 
of  the  specified  works,  equipment  and 
facilities  for  which  the  District  is  obligated 
to  pay  under  the  provisions  of  Art.  11. 

There  is  a  question  as  to  whether  the 
U.S.,  in  effect,  acquired  any  remaining  in- 
terest of  the  District  in  the  camp  under 
the  1933  contract  by  crediting  to  the  Dis- 
trict's construction  cost  obligations  under 
the  contract  the  sum  of  $58,700.  The  pro- 
visions of  Art.  12  of  the  1933  contract  state 
"The  United  States  shall  not  be  under  any 
obligation  to  repay  to  the  District,  or 
otherwise  contribute  toward,  the  cost  of 
any  works  built  with  funds  provided  by  the 
District."  Therefore,  this  provision  in  the 
1933  contract  requires  that  the  said  credit 
of  $58,700  be  rescinded  in  effecting  final 
financial  settlement  with  the  District. 
Legal  Assistance  on  Various  Matters  In- 
volved in  the  Relationship  Between  the 
U.S.  and  Metropolitan  Water  District  on 
Parker  Dam  and  Park  Dam  Power  Proj- 
ects (July  19,  1950) 

DISTRIBUTION  OF  RECEIPTS 

Application  of  Fiscal  Year  Restrictions 
on  Appropriations  to  Payments  on  Account 
of  the  Subject  of  Defaulted  Contracts — 
Appropriations  —  Expenditures  —  Fiscal 
Year  Requirements. 
Solicitor's  Opinion  M-34043  (Apr.  3,  1945) 

Proceeds  of  sale  of  surplus  helium  plant 
equipment  under  Surplus  Property  Act  are 
to  be  covered  into  Treasury  as  miscellane-, 
ous  receipts  since  property  was  originally 
acquired  with  funds  appropriated  from 
general  fund  of  Treasury  and  such  pro- 
ceeds are  not  moneys  received  under  He- 
lium Gas  Act. 

Helium  Gas  Production  Plant,  Surplus 
Property  Act — Helium  Gas  Act — Helium 
Production  Fund  (May  21,  1946) 

There  is  no  legal  objection  to  the  Ameri- 
can Planning  and  Civic  Assn.   acting  as 
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trustee  to  receive  and  expend  sums  for  the 
benefit  of  the  Service. 

However,  the  funds  to  be  held  by  the 
above  Association  may  not  be  required  in 
return  for  furnishing  Govt,  property.  Such 
receipts  must  be  deposited  into  the  Treas- 
ury as  miscellaneous  receipts. 

The  proposed  donation  may  be  accepted, 
but  if  it  is  to  be  used  to  provide  additional 
services  the  person  employed  will  be  sub- 
ject to  the  usual  requirements  for  the  em- 
ployment of  personnel. 
Memorandum  (July  10.  1946) 

The  receipts  from  the  disposal  of  electric 
energy  generated  at  Fort  Randall  dam  can- 
not be  applied  to  the  repayment  of  irriga- 
tion costs  in  the  absence  of  legislation  to 
;  permit  such  a  practice. 
Memorandum  (Sept.  30, 1946) 

,  Under  the  contract  of  Apr.  7,  1939,  as 
amended  by  the  contract  of  July  10,  1942, 
the  District's  part  of  the  cost  of  the  Parker 

I  Power  Plant  and  incidental  works,  as  de- 

I  fined  in  Art.  II,  does  not  include  as  an  item 
of  cost  interest  during  construction,  and  in 
applying,  under  Art.  12,  the  sum  of  $75  per 
day  for  each  generating  unit  as  a  credit  to 
amortization  with  interest  at  the  rate  of  4% 

!per  annum  the  interest  is  to  be  computed 
as  simple  interest  from  the  dates  when 
Units   3    and   4   were   placed   in   regular 
operation. 
Contracts  dated  Feb.  10,  1933,  Sept.  29, 

1 1936,  Apr.  7,  1939,  and  July  10,  1942,  are 
summarized. 

All  attorneys  who  studied  this  matter 
agreed  there  is  no  occasion  or  warrant  for 
the  computation  of  compound  interest.  In 
none  of  the  contracts  is  there  a  statement 
that  the  cost  of  construction  shall  include 
a  component  for  interest  during  construc- 
tion. 

'<  Bureau  correspondence  dated  Sept.  15, 
1938,  from  Chief  Engineer  to  the  District 
Counsel,  subject — Sale  of  Electric  Energy 
to  Salt  River  Valley  Users  Assn.  and  Cen- 
tral Arizona  Light  and  Power  Co. — Parker 
Dam  project  states  that  of  the  new  power 
revenues  received  there  would  be  a  50-50 
division.  The  first  part  to  be  applied  on 
repayment  of  the  Govt.'s  part  of  the  in- 
vestment in  the  power  plant  and  the  other 
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half  to  be  applied  to  amortization,  with  in- 
terest at  Sy2%  per  annum,  of  the  part  of 
the  investment  in  the  power  statement 
plant  allocated  to  the  District.  From  the 
revenue  figures,  the  interest  figure  and  time 
interval  stated,  it  is  apparent  that  what 
was  in  the  mind  of  the  Chief  Engineer  and 
what  was  subsequently  incorporated  in  the 
contract  was  amortization  of  the  District's 
share  of  the  cost,  with  interest  beginning 
when  power  revenues  became  available. 

For  purposes  of  amortization,  the  inter- 
est would  commence  when  the  amortiza- 
tion commenced  and  the  contract  must  be 
so  construed. 

Interest  During  Construction  Under  the 
Supplemental  Contract  for  Division  of  Pow- 
er Revenues  at  Parker  Dam  Dated  July 
10,  1942,  between  the  U.S.  and  the  Metro- 
politan Water  District  of  Southern  Calif. 
(Symbol  and  No.  Ilr-712) — Parker  Dam 
Project  (July  26, 1949) 

Revenues  received  ':om  noncontroverted 
lands  should  be  distributed  under  the  for- 
mula set  forth  in  Title  II  of  the  Act  of 
Aug.  28,  1937  (50  Stat.  874),  as  amended 
by  sec.  1(b)  of  the  Act  of  June  24,  1954. 
Revenues  from  controverted  lands  should 
be  distributed  in  the  same  manner,  but 
only  to  the  extent  that  they  were  not  de- 
posited in  the  special  fund  mentioned  in 
sec.  1(a)  of  the  Act  of  June  24,  1954  (68 
Stat  270). 

Distribution  to  Counties  of  Revenues  De- 
rived From  the  Oregon  and  California 
Land  Grant  Fund  Pursuant  to  Title  II  of 
the  Act  of  Aug.  28,  1987  (50  Stat.  874),  <w 
Amended  June  24,  1954  (68  Stat.  270),  M- 
36242   (Oct.  12,  1954) 

FEES  AND  COMMISSIONS 

P.L.  264,  80th  Congress,  authorizes 
charges  for  copies  of  official  records  based 
only  upon  the  actual  and  direct  cost  of  the 
labor  and  material  used  in  making  the 
copies. 

A  charge  for  a  copy  of  an  official  record 
may  not  include  any  incidental  operating 
costs  of  a  bureau,  such  as  the  cost  of  pre- 
liminary research  incident  to  the  furnish- 
ing of  the  copy. 

Charges  for  Copies  of  Records,  M-35057 
(July  8,  1948) 
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Sec  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties,  since,  under  the  statutes,  the  ad- 
vance rental  must  be  credited  against  ac- 
cruing royalties  for  that  lease  year.  Mini- 
mum royalty  is  specifically  provided  by 
law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory,  nor  are  the  amounts  specified 
in  the  act;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  condi- 
tions under  which  filing  fees  are  returnable. 
Commissions:     relating     to     homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43 
CFR  Part  216.  Moneys  received  under  this 
title  are  covered  into  the  general  fund  of 
the    Treasury.    Refunds    of    commissions 
under  certain  conditions  are  provided  by 
statute  (43U.S.C.  95). 
Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 
PAYMENTS 
Administration   agencies   of   the    Govt, 
may  make  administrative  examinations  of 
freight  bills  and,  in  making  payment  there- 
of,   deduct    overcharges:    Provided,    That 
payment  of  the  correct  amounts  is  made 
promptly  so  as  not  to  defeat  the  purposes 
of  sec.  322  of  the  Transportation  Act  of 
1940. 

Freight  Bills  Presented  by  Railroads  Sec. 
322  of  the  Transportation  Act  of  19^0  (54 
Stat.  995) — Administrative  Examination 
of  Freight  Bills — Deductions  of  Over- 
charges Due  to  Improper  Use  of  Rate  and 
Classifications  (Mar.  23,  1950) 

ACCRETION 

Where  the  boundary  of  patented  land  in 
Alaska  is  a  river,  new  land  formed  above 
the  high  water  mark  of  the  river  by  accre- 
tion is  the  property  of  the  riparian  owner, 
and  is  not  public  land  subject  to  dis- 
position by  the  U.S.  as  a  trade  and  manu- 
facturing site. 
A.  E.  Waxberg,  A-25756  (July  19,  1950) 

Land  in  California  formed  out  of  the 
sea  by  alluvion  is  not  public  land  of  the 
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U.S.  where  none  of  the  abutting  upland  is    I 
such  public  land,  and  consequently  an  ap- 
plication for  Indian  allotment  of  the  al- 
luvial land  must  be  denied. 
Harry   H.    VanPelt,    Sacramento    043508, 
A-26717  (Aug.  17,  1953) 

Accretions  to  riparian  public  lands  are 
not  automatically  included  in  an  oil  and 
gas  lease  offer  for  the  adjoining  upland, 
and  such  accreted  areas  may  be  leased 
separatelv  under  the  Mineral  Leasing  Act 
of  Feb.  25,  1910  (41  Stat.  437;  30  U.S.C. 
Ill ) ,  as  amended. 

Leasing  of  Accretions  to  Riparian  Public 
Lands  (July  9,  1954) 
ACQUISITION   BY   THE   UNITED   STATES 

Whether  an  unincorporated  association 
in  Montana  may  acquire,  hold  and  trans- 
fer real  property.  Question  raised  by  Supt. 
of  Glacier  National  Park  in  connection  ' 
with  the  proposal  of  the  Glacier  Natural 
History  Assn.  to  purchase  private  lands  in 
the  park  and  then  convey  them  to  the  U.S. 
as  a  donation  or  on  a  cost-plus-expense 
basis.  Can  the  Federal  Govt,  accept  a  deed 
from  an  unincorporated  association? 
Memorandum  (Jan.  24,  1945) 

Roads  crossing  the  Natchez  Trace  Park- 
way  in  Mississippi. 
Memorandum  (Feb.  22,  1945) 

Nature  and  quality  of  title  required  by 
Govt,  where  permanent  improvements  con- 
templated— Expenditure  of  Funds  where 
easement  in  perpetuity  acquired — Acquisi- 
tion of  easement  by  prescription — Right  of 
ownership  of  easement  to  enter  servient 
estate  to  make  repairs  to  dam. 
Authority  to  Make  Alterations  and  Repairs 
to  an  Existing  Dam  Acquired  by  the  U.S. , 
as  a  Part  of  the  Works  of  the  Chesapeake 
and  Ohio  Canal,  M-33993  (Mar.  31,  1945) 

States  title  to  the  beds  of  the  Great 
Lakes  *  *  *  Trust  Theory  *  *  *  Power  of; 
State  to  Convey  Lake  Beds. 
Authority  of  the  State  of  Michigan  to  Con-i 
vey  Submerged  Lands  in  Lake  Superior  to ' 
the  United  States  for  Isle  Royale  National 
Park,  M-33869  (Apr.  10,  1945) 

Acquisition  from  the  State  of  Michigan 
of  title  or  jurisdiction  to  the  submerged 
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lands   within   the   4%-mile  limit   at   Isle 
Royale  National  Park. 
Memorandum  (Oct.  15,  1945) 

Extent  of  control  which  the  NPS  might 
exercise  over  the  installation  of  power 
transmission  lines  along  State  highways 
where  they  cross  the  Natchez  Trace  Park- 
way in  Mississippi. 
Memorandum  (Oct.  22,  1945) 

Conditions  under  which  the  donation  of 
the  Hermit's  Rest  telephone  line  in  Grand 
Canyon  National  Park  can  be  accepted. 
Donation  offered  by  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company. 
Memorandum  (Nov.  8,  1945) 

When  a  parcel  of  land  is  acquired  and 
is  surrounded  by  lands  in  other  ownership, 
or  a  conveyance  leaves  the  grantor  with  a 
parcel  similarly  cut  off  from  a  public  way, 
there  arises  a  way  of  necessity. 

This  arises  only  against  a  tract  of  land 
which  at  some  time  was  in  common  owner- 
ship with  the  lands  which  lack  a  means  of 
access. 

There  are  no  Federal  laws  concerning 
ways  of  necessity  and  any  rights  of  ease- 
ment must  originate  under  the  Colorado 
State  law. 

Sec.  14,  Art.  2  of  the  State  Constitution 
states  that  private  property  cannot  be 
taken  except  by  consent  of  the  owner  ex- 
cept for  private  ways  of  necessity. 

Although  sec.  15  of  Art.  2  of  the  State 
Constitution  states  that  private  property 
cannot  be  taken  without  compensation  to 
the  owner. 

The  court  differentiates  between  ways 
of  necessity  for  physical  access  except  for 
reservoirs,  etc.,  used  for  agriculture  and 
mining  purposes. 

A  way  of  necessity  is  a  common  law 
easement  and  not  within  the  purview  of 
sec.  15,  Art.  2. 

Access  to  Federal  Land  in  Colorado, 
Which  are  Entirely  Surrounded  by  Non- 
Federal  Lands  (Feb.  14, 1946) 

Discussion  of  ownership  of  the  Low  Di- 
vide buildings  erected  by  Olympic  Chalet 
Co.  on  land  comprising  part  of  Olympic 
National  Park.  A  "Term  Permit"  was  is- 
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sued  by  Forest  Service  to  Olympic  Chalet 
Co.  on  Mar.  15,  1926,  for  purpose  of  con- 
structing all  necessary  structures  for  main- 
taining a  "summer  resort"  on  land  in 
Mount  Olympus  National  Monument.  In 
1933  the  Monument  was  transferred  from 
Forest  Service  to  NPS,  and  the  latter  is- 
sued service  permits  to  the  Olympic  Chalet 
Co.  for  1934,  1935,  and  1936.  The  Chalet 
Co.  was  dissolved  on  July  1, 1936,  and  a  mis- 
cellaneous permit  issued  to  Robert  E.  Voor- 
hies  for  the  same  purposes  from  Mar.  16, 
1936,  through  1945.  None  of  the  permits  to 
Olympic  Chalet  Co.  made  any  reference  to 
conditional  right  of  permittee  to  remove 
structures  from  the  land  as  conferred  by 
the  Forest  Service.  General  rule  is  that 
structures  affixed  by  one  to  the  land  of 
another  become  a  part  of  the  freehold  and 
pass  to  the  owner  of  the  land.  Restrictions 
may  be  placed  upon  the  right  to  remove  the 
chattels  from  the  land  and  a  definite  time 
within  which  such  reinova*  shall  be  ac- 
complished may  be  stipulated.  The  Park 
Service  permits  issued  to  Mr.  Voorhies  con- 
ferred no  right  to  remove  any  structures 
from  the  land.  Since  the  buildings  were  not 
removed  within  the  period  prescribed  in  the 
Forest  Service  permit,  they  automatically 
became  the  property  of  the  U.S.  It  would  be 
improper  to  notify  Messrs.  Voorhies  and 
Mathias  they  must  remove  the  remaining 
structures  by  Dec.  31,  1946.  However,  they 
may  remove  from  premises  all  personal 
property  owned  by  them  by  Dec.  31,  1946. 
Memorandum  (May  2, 1946) 

Discusses  question  of  apparently  aban- 
doned cars  stored  in  the  Park.  If  Supt.  of 
Yellowstone  National  Park  is  satisfied, 
from  all  the  circumstances,  including  the 
lapse  of  time,  that  the  owners  of  the  two 
cars  in  question  have  no  effective  intention 
of  removing  them,  they  should  be  consid- 
ered as  abandoned  to  U.S.  and  may  be 
used  as  Govt,  property  or  disposed  of  as  a 
surplus,  scrap  or  otherwise.  It  may  be  ad- 
visable to  reopen  matter  of  case  of  Kenneth 
S.  Shepardson  if  it  appears  intent  was  in- 
fluenced by  the  question  of  charges  for 
storage,  because  there  would  be  no  author- 
ity for  such  charges  and  a  lien  for  a  tort 
claim  would  require  something  in  the  na- 
ture of  a  writ  of  attachment.  The  two  es- 
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sential    elements    of    abandonment    must 
reasonably  appear  before  title  is  consid- 
ered to  pass  from  the  former  owner  to  the 
Govt,  by  reason  of  abandonment. 
Memorandum  (May  13, 1946) 

If  the  National  Park  Trust  Fund  Board 
approves  the  use  of  interest  from  trust 
funds  for  the  purchase  of  land  for  the  Mt. 
McKinley  National  Park,  that  approval  has 
the  effect  of  "donating"  the  funds  to  the 
Secretary  to  acquire  the  land  in  question. 
Authority  to  Acquire  Morino  Property  in 
Mt.  McKinley  National  Park  (July  18, 
1946) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  Act  of  Aug.  9, 
1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should 
be  transferred  to  the  U.S.  If  additional 
legislation  is  needed  to  authorize  the  trans- 
fer of  State  lands  it  should  include  author- 
ization for  vacating  or  transferring  the 
secondary  or  other  roads  which  it  is  in- 
tended to  relinquish  to  the  U.S.  The  trans- 
fer of  county  interest  in  the  roads  will 
make  it  possible  to  expend  regular  Roads 
and  Trails  funds  upon  them  or  to  close 
them.  The  above  act  is  immediately  effec- 
tive so  far  as  the  addition  of  Govt,  lands 
to  Wind  Cave  National  Park  and  Harney 
National  Forest  is  concerned.  Regulations 
relating  to  hunting  do  not  apply  to  the 
State  or  privately  owned  lands  within  the 
area,  since  U.S.  does  not  have  jurisdiction 
over  them. 
Memorandum  (Sept.  9, 1946) 

Covers  question  of  whether  the  Jefferson 
National  Expansion  Memorial  trust  ac- 
count funds  are  available  for  the  purchase 
of  passenger-carrying  motor  vehicles,  not- 
withstanding the  statutory  prohibition 
against  the  purchase  of  such  vehicles. 

The  funds  were  donated  by  the  City  of 
St.  Louis  and  are  available  for  expendi- 
tures without  appropriation  by  Congress. 
Since  the  acts  prohibiting  the  purchase  of 
passenger-carrying  vehicles  expressly 
place  this  restriction  on  Federal  "appro- 
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priations,"  they  are  not  applicable  to  the 
Memorial  trust  fund. 
Memorandum  (Sept.  16, 1946) 

Art.  IX  of  1926  concession  contract  be- 
tween U.S.  and  Sequoia  and  Kings  Canyon 
National  Parks  Company  gave  U.S.  com- 
plete title  to  all  buildings,  fixtures,  etc. 
Company  has  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to 
another  person.  Since  Department  officials 
in  reports,  etc.,  regarded  for  many  years 
the  buildings  as  belonging  to  Company, 
compromise  suggested  giving  U.S.  owner- 
ship of  buildings  and  company  favorable 
terms  on  other  matters. 
National  Parks  Concession  Contracts — 
Ownership  of  Buildings  Erected  on  Park 
Latnds — Sequoia  and  Kings  Canyon  Na- 
tional Parks  Company — Previous  Adminis- 
trative Interpretation  of  Ownership  of 
Buildings — Compromise  Suggested,  M- 
35045  (June  2,  1948) 

Funds  appropriated  for  "Contingent  ex- 
penses, Department  of  the  Interior,"  are 
available  for  the  purchase  of  an  automo- 
bile to  be  used  by  the  Secretary  of  the 
Interior. 

In  the  absence  of  an  express  authoriza- 
tion to  expend  a  greater  amount,  not  more 
than  $1,400  can  be  spent  for  the  purchase 
of  an  automobile,  including  one  for  the  use 
of  the  head  of  an  executive  department. 

An  automobile  for  the  use  of  the  head  of 
an  executive  department  can  be  purchased 
only  through  the  Bur.  of  Federal  Supply. 
Express  Statutory  Authority  for  the  Pur- 
chase of  an  Auto  to  be  used  by  the  Head 
of  an  Executive  Department  is  not  Essen- 
tial, M-36013  (Aug.  8,  1949) 

Quotes  40  Op.  Atty.  Gen.  41  of  April 
2,  1941,  stating  there  is  implied  authority 
in  Executive  branch  to  take  protective 
measures  in  cases  where  lands  acquired  by 
U.S.  for  specific  purposes  are  found  to  con- 
tain oil,  which  is  being  drained  by  ad- 
joining owners. 

Implied  authority  to  take  protective  ac- 
tion respecting  Govt,  property  should  not 
be  deemed  to  have  been  curtailed  by  a 
grant  of  express  authority  for  the  com- 
mercial development  of  other  Govt,  prop- 
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erty    unless    such    conclusion    is    clearly 
required. 

Authority  of  the  United  States  to  Drill  Off- 
set Wells  in  Barksdale  Field  (Aug.  11, 
1949) 

The  Act  of  Aug.  1,  1888,  authorizes  con- 
demnation only  where  an  officer  of  the 
Govt,  has  other  authority  to  acquire  real 
property. 

Before  real  property  can  be  purchased 
for  the  U.S.,  there  may  be  some  statute 
specifically  authorizing  the  purchase  or 
clearly  implying  such  authority.  General 
authority  to  protect  timber  from  fire,  etc., 
probably  would  not  be  held  to  authorize 
the  purchase  of  access  road  rights-of-way. 

R.S.  3736  does  not  apply  to  acquisitions 
by  means  other  than  purchase. 
Authority  to  Condemn  Real  Property  (Oct. 
9,  1953) 

ADDITIONAL  HOMESTEADS 

Additional  Homestead  Application  Re- 
jected. 

Application  for  additional  homestead 
entry  was  properly  rejected  where  less 
than  5%  of  the  land  was  cultivable  and 
the  land  could  be  irrigated  by  pumping 
water  from  a  river  bordering  the  land. 

Five-acre  tract  lease  may  be  issued  for 
land  included  in  an  outstanding  grazing 
lease. 

Joel  McCollum,  The  Dallas  031853  "C", 
A-24095   (Apr.  9,  1947) 

Additional  Homestead  Application  Re- 
jected. 

Lands  which  are  valuable  for  certain 
minerals  specified  in  sec.  1  of  the  Act  of 
July  17,  1914,  may  be  patented  with  a  res- 
ervation to  the  U.S.  of  the  deposits  of  such 
minerals.  Additional  minerals  for  which  a 
reservation  may  be  accepted  are  listed  in 
the  Act  of  Mar.  4,  1933. 

Vanadium  is  not  among  the  minerals 
enumerated  in  either  of  these  Acts  nor 
does  any  other  Act  permit  the  U.S.  to  issue 
patents  to  land  with  a  reservation  of  va- 
nadium deposits.  Consequently,  the  U.S. 
is  not  authorized  to  accept  the  reservation. 
John  Kuykendall,  Denver  053066  "C",  A- 
24606  (June  3,  19471 
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Settlement  upon  a  tract  of  land  at  a 
time  when  the  land  is  withdrawn  from 
entry  as  part  of  a  shore-space  reserve  area 
is  a  trespass,  and  such  settlement  does  not 
provide  the  basis  for  any  claim  to  the  land. 

The  dismissal  of  a  protest  against  the 
allowance  of  a  homestead  entry  with  re- 
spect to  a  tract  included  in  the  entry  is 
proper  where  the  protestant's  claim  to  the 
land  is  based  upon  the  use  and  occupancy 
of  the  tract  before  the  allowance  of  the 
homestead  entry  but  it  appears  that  the 
protestant's  use  and  occupancy  constituted 
a  trespass. 

A  soldier's  additional  homestead  appli- 
cation was  properly  rejected  where  the 
land  applied  for  was  already  included  in 
a  homestead  entry. 

One  who  asserts  a  claim  to  enter  land 
under  the  soldiers'  additional  homestead 
law  is  not  entitled  as  a  matter  of  legal 
right  to  a  hearing  on  the  validity  of  the 
claim. 

Libby,  McNeill  and  Libby — Harold  J. 
Lewis,  Anchorage  010646,  011172,  A-26268 
(Nov.  9,  1951) 

An  application  for  additional  entry  un- 
der the  enlarged  homestead  acts  is  properly 
rejected  where  the  lands  are  not  suited  for 
sustained  cultivation. 

Jacob  A.  Gross,  BLM  021609,  A-26797  (Oct. 
2,  1953) 

Where  a  tract  of  land  along  a  navigable 
water  in  Alaska  has  been  classified  as  suit- 
able for  recreational  cabin  sites  under  the 
Small  Tract  Act,  it  is  proper  to  refuse  to 
waive  the  160-rod  restriction  upon  petition 
of  an  adjoining  homestead  patentee  who 
seeks  the  waiver  to  make  an  additional 
homestead  entry. 

Russell  W.  Dow,  Anchorage  018632,  A- 
26749  (Oct.  26,  1953) 

ADMINISTRATIVE  ASSISTANT 
SECRETARY   OF   THE   INTERIOR 

E.O.  No.  9337  (8  F.R.  5516)  delegates  to 
the  Secretary  of  the  Interior  the  power 
of  the  President  to  withdraw  or  reserve 
lands  of  the  public  domain  and  other  lands 
owned  or  controlled  by  the  U.S.  and  to 
modify  or  revoke  withdrawals  or  reserva- 
tions of  such  lands.  When  the  President 
delegates  to  the  Secretary  of  the  Interior 
a  power  which  is  vested  in  the  President 
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by  the  Constitution  or  a  statute,  it  is  rea- 
sonable to  infer  that  the  President  expects 
the  delegated  power  to  be  exercised  only 
by  the  Secretary  of  the  Interior  or,  in  the 
latter's  absence,  by  the  official  who  is 
authorized  to  perform  the  duties  of  the 
Secretary.  Since  there  is  no  provision  in 
E.O.  No.  9337  expressly  authorizing  the 
Secretary  of  the  Interior  to  subdelegate  to 
other  officials  of  the  Department  the  power 
that  has  been  delegated  to  the  Secretary 
by  the  President  in  that  order,  it  is  sug- 
gested all  Departmental  orders  which  in- 
dicate that  they  are  being  issued  in  pur- 
suance of  the  power  of  the  President  be 
signed  by  the  Secretary  or,  in  his  absence, 
by  the  Acting  Secretary.  If  necessary  or 
advisable  E.O.  No.  9337  could  be  amended 
to  expressly  authorize  the  Secretary  of  the 
Interior  to  subdelegate  to  other  Secretarial 
officers  of  the  Department  power  which  the 
President  has  delegated  to  the  Secretary 
in  that  order. 

Withdrawal  and  Reservation  of  Lands 
(Aug.  25, 1949) 

Reorganization  Plan  No.  3  of  1950  does 
not  empower  the  Secretary  to  make  pro- 
vision respecting  the  matter  of  temporary 
succession  of  the  office  of  Secretary  of  the 
Interior  in  case  of  the  death,  resignation, 
absence,  or  sickness  of  the  Secretary. 

In  the  absence  of  a  Presidential  direc- 
tive to  the  contrary,  the  Under  Secretary, 
if  present,  would  temporarily  succeed  to 
the  duties  of  the  Secretary  in  the  event  of 
the  latter's  death,  resignation,  absence,  or 
sickness. 

The  President  has  the  power  to  deter- 
mine the  order  in  which  officers  of  the 
Department  shall  succeed  temporarily  to 
the  duties  of  the  Secretary  in  the  event  of 
the  latter's  death,  resignation,  absence,  or 
sickness,  but  the  President's  choice  is  lim- 
ited to  those  officers  of  the  Department  who 
are  appointed  by  the  President,  with  the 
advice  and  consent  of  the  Senate. 

As  the  Administrative  Assistant  Secre- 
tary is  not  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate,' 
he  cannot  be  designated  by  the  President 
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to  function  temporarily  as  Acting  Secre- 
tary of  the  Interior. 

Solicitor's    Opinion,    M-36039     (June    14, 
1950) 
ADMINISTRATIVE  PRACTICE 

Payment  of  damages  and  removal  of 
equipment  required — Motion  for  Rehear- 
ing. Motion  denied  by  Boester  surnamed 
Bush,  Edelstein  and  signed  by  Assistant 
Secretary  Chapman. 

R.  L.  Basich,  N.  L.  Basich,  G.  J.  Popovich, 
J.  S.  Smith,  <;.  W.  Kovich,  "L",  G.L.O. 
1957160,  A-23713  (July  7,  1944) 

Pittmann-Robertson    Act. 
Letter    to   Joseph    O'Hahoney    (Jan.    30, 
1945) 

Restrict  Distribution. 
.solicitors    Opinion,     M-33978     (Feb.    20, 
1945) 

Appeal  from  findings  of  fact  and  from 
supplemental  findings  of  fact  by  contract- 
ing officer  denying  damages  under  con- 
tract No.  12r-12692,  dated  Sept.  7.  1944 
David  A.  Richardson.  1  )'J  West  Cliff  Drire, 
Santa  Cruz,  Calif.,  General  Contractor,  M- 
33796  (July  5,  1945) 

Application    rejected    in    part.    Appeal 
from  the  Grazing  Service. 
Raymond  Parus,  Patau  Land  and  Cattle 
Co.,  Charles  H.  Jackson,  Jr.,  Intervenors, 
A-24039  (July  12,  1945) 

Application  for  grazing  privileges  in 
Montana  Grazing  District  No.  5.  Appeal 
from  Grazing  Service. 

B.  T.  Green,  Otto  Schulz,  John  H.  Anderson 
and  L.  G.  Staudcnmeyer,  Intervenors,  A- 
24078  (July  23,  1945) 

Application  for  1944-1945  grazing  privi- 
leges in  New  Mexico  Grazing  District  No. 
4.  Application  rejected  in  part. 
L.  Edward  Edffmgton,  G.  V.  Clayton,  Osie 
Danley,  Kie  Danley,  Intervenors,  A-24108 
(Aug.  8, 1945) 

Application  of  the  Administrative  Pro- 
cedure Bill,  S.  7,  79th  Congress,  both  in  its 
original  and  in  its  revised  version,  to  the 
proceedings  under  the  Connally  Act  con- 
cerning interstate  transportation  of  petro- 
leum products. 
Memorandum  (Aug.  13, 1945) 
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Administrative  Finding. 
Union  Paving  Co.,  San  Francisco,  M-31578, 
M-32046,  M-33358  (Oct.  11,  1945) 

No  legal  authority  rests  upon  the  Interi- 
or Department  in  connection  with  execution 
of  so-called  Lanham  Act  contracts. 
:    Board  of   Commissioners,  District  of  Co- 
lumbia, Letter  (Dec.  IS,  1945) 
I 

Disclosure  of  reports  by  one  govern- 
mental agency  at  the  request  of  and  for  the 
use  and  benefit  of  another  governmental 
agency.  Federal  Reports  Act — Authority 
for  Disclosure  of  Reports  Prior  to  Publi- 
cation. 
Memorandum  (Jan.  25, 194(5) 

Alaska  Railroad  Retirement  Act  Federal 
Employees — The     Alaska     Railroad — Re- 
tirement— Employment    Beyond    Effective 
!    Date— 
Memorandum  (Feb.  18,  1946) 

A  Business  Concession  Permit  should  be 
.    used  to  authorize  operations  by  the  Grand 
Teton    Lodge   and   Transportation    Co.   at 
Jackson  Hole  National  Monument  and  a 
Special  Permit  should  be  issued  for  a  sum- 
mer home  maintained  there,  to  supersede 
the  permits  issued  by  the  Forest  Service. 
The  issuance  of  these  permits  will  not 
constitute  a  "new  administrative  function" 
'■   prohibited  by  the  O'Mahoney  rider  to  the 
Interior  Department  Appropriation  Act. 
Memorandum  (May  21, 1946) 

Appeal  from  decision  of  Area  Coordi- 
nator with  respect  to  allocation  of  Ameri- 
can halibut  in  Prince  Rupert,  British 
Columbia,  Canada.  Appeal  dismissed.  De- 
cision of  Coordinator  affirmed. 
Prince  Rupert  Fishermen's  Cooperative, 
M-34567  (June  21, 1946) 

Appeal  from  decision  of  Area  Coordinator 
,  with  respect  to  allocation  of  halibut  in 
;    Tacoma,    Washington.    Appeal   dismissed ; 

decision  of  Coordinator  affirmed, 
i    Marush    Fish   and    Oyster   Company,    M- 
I    34570    (June  25,  1946) 

Appeal  from  Area  Coordinator  of  June  4, 
1946,  with  respect  to  allocation  of  Ameri- 
can halibut  in  Sitka,  Alaska.  Appeal  denied. 
Engstrom  Bros.,  Juneau,  Alaska,  M-34596 
(July  13,  1946) 
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Appeal  from  decision  of  Area  Coordinator 
of  June  4,  1946,  with  respect  to  allocation 
of  American  halibut  in  Seattle,  Washing- 
ton. Reversed. 

Oxeriberg  Fish  Company,  Inc.,  Seattle, 
Wash.,  M-34597  (July  13, 1946) 

Space  in  the  Finance  Building  now  oc- 
cupied by  the  Veterans  Admin,  may  be  as- 
signed by  the  Public  Buildings  Admin,  to 
NPA  under  the  existing  lease  dated  July 
28,  1945,  because  the  lease  is  between  the 
National  American  Fire  Insurance  Co.  and 
the  Federal  Govt.  In  addition,  sec.  7  of 
lease  contemplates  use  by  the  Govt,  or  a 
sublessee.  The  lease  merely  indicates  that 
the  purpose  of  occupation  shall  be  for  office 
quarters. 
Memorandum  (Sept.  25, 1946) 

The  Federal  Petroleum  Board  is  author- 
ized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports  to 
resume  such  reports,  without  the  approval 
of  the  President. 

Reinstatement  of  Obligation  to  Submit 
Monthly  Reports  Under  Connolly  Act, 
M-34737  (Nov.  22,1946) 

Appeal  from  findings  of  fact  by  con- 
tracting officer  assessing  liquidated  dam- 
ages under  contract  Im-3039,  dated  Feb. 
1,  1945. 

B.  L.  Winner  Co.,  Inc.,  Pittsburgh,  Pa., 
M-34327  (Nov.  27, 1946) 

Remission  of  liquidated  damages  as- 
sessed by  the  contracting  officer  for  delays 
is  justified  where  the  facts  disclose  that  the 
delays  were  within  the  purview  of  the 
proviso. 

Solicitor's  Opinion,  M-34327  (Nov.  27, 
1946) 

Appeal  from  findings  of  fact  by  con- 
tracting officer  denying  additional  com- 
pensation under  contract  No.  I-34np-10, 
dated  Sept.  8,  1945,  with  the  National 
Park  Service. 

Port  Construction  Company,  Port  Angeles, 
Wash.,  M-34665  (Dec.  2,  1946) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer,  denying  claim  for  addi- 
tional compensation  under  contract  No. 
Im-2327,  dated  Nov.  29. 1943.  with  the  Bur. 
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of  Mines,  Dept.  of  the  Interior.  Contracting 

officer's  findings  affirmed. 

Stiers    Brothers    Construction    Company, 

M-34646  (Feb.  10,  1947) 

Appeal  from  contracting  officer's  find- 
ings of  fact  disallowing  claim  for  damages 
under  contract  No.  12r-15095,  dated  Aug. 
17,  1944,  for  the  construction  of  earthwork 
and  structures,  Conchas  Canal,  Tucumcari 
Project,  New  Mexico. 
Clyde  W.  Wood,  Inc.,  M-34768  (Feb.  14, 
1947) 

In  the  matter  of  assessment  of  liqui- 
dated damages  for  delay  of  completion  of 
contract  schedules,  and  claims  for  addi- 
tional compensation,  contract  No.  12r- 
14745,  dated  Sept.  23,  1943,  for  construc- 
tion of  a  230-kilovolt  transmission  line 
from  Shasta  power  plant  to  the  Oroville 
substation,  Kennett  Division,  Central  Val- 
ley Project,  California. 
Larson  Construction  Company,  Denver, 
Colo.,  M-34065  (Apr.  25,  1947) 

The  propriety  of  the  use  of  the  facilities 
of  one  agency  of  the  Govt,  by  another 
agency  has  long  been  recognized. 

The  organization  and  functions  of  the 
American  National  Red  Cross  character- 
ize it  as  a  governmental  instrumentality 
for  certain  purposes. 
Utilization  of  Department  Radio  Facilities 
by  the  American  National  Red  Cross,  M- 
35005  (Oct.  29, 1947) 

Denial  of  appeal  of  Dora  Arviso  Rogers 
from  order  disapproving  will. 
Estate  of  Tomas  Arvisa  or  Thomas  Ar- 
viso, Rincon  Allottee  No.  16,  Probate 
32438-46,  30891-41,  A-24706  (Nov.  14, 
1947) 

Art.  IX  of  1926  concession  contract  be- 
tween U.S.  and  Sequoia  and  Kings  Canyon 
National  Parks  Company  gave  U.S.  com- 
plete title  to  all  buildings,  fixtures,  etc. 
Company  has  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to 
another  person.  Since  Department  officials 
in  reports,  etc.,  regarded  for  many  years 
the  buildings  as  belonging  to  the  Company, 
compromise  suggested  giving  U.S.  owner- 
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ship  of  buildings  and  company  favorable 
terms  on  other  matters. 
Solicitor's  Opinion,  M-35045  (June  2, 1948) 

There  is  legal  authority  in  the  Alaska 
Railroad  under  the  provisions  of  its  con- 
tract with  the  Northern  Stevedoring  and 
Handling  Corp.  to  terminate  the  contract 
by  giving  30  days'  written  notice  to  the 
corporation. 

It  is  a  matter  of  administrative  discre- 
tion whether  more  advantageous  terma  in 
the  matter  of  stevedoring  services  for  the 
future  can  probably  be  obtained  by  invit- 
ing competitive  bids  than  by  proceeding 
under  the  present  contract. 
Termination  of  the  Alaska  Railroad  of 
Contract  with  Northern  Stevedoring  and 
Handling  Corporation,  M-35094  (Mar.  25, 
1949) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if 
they  have  previously  been  offered  for  sale 
at  public  sale,  unreserved  lots  shown  by 
the  records  not  to  have  been  thus  offered 
are  not  subject  to  private  sale. 

Where  in  1915  it  was  decided  to  locate 
the  main  part  of  the  towmsite  of  Anchor- 
age, Alaska,  on  a  nearly  level  plateau  fnnii 
100  to  120  feet  above  Knik  Arm  and 
Ship's  Creek,  instead  of  on  the  flats  along 
the  shoreline  and  on  the  more  or  less  steep 
hillsides  rising  therefrom  and  where  it 
was  decided  to  withhold  from  public  sale 
the  lots  in  certain  unreserved  blocks,  with 
the  exception  of  a  small  number  of  lots  to 
be  sold  for  livery  barns,  wholesale  estab- 
lishments, and  warehouses  and  where  the 
lots  and  blocks  so  withheld  were  not  specif- 
ically designated  by  lot  and  block  number 
but  were  generally  described  in  geograph- 
ical terms  as  being  below  the  rim  of  the 
plateau  and  on  the  tract  book  as  never 
sold  must  be  deemed  to  be  among  the  lots 
withheld  from  public  sale. 

Where  certain  townsite  lots  on  a  plat  of 
resurvey  are  different  in  delineation,  area, 
and  certain  boundaries  from  lots  bearing 
the  same  designations  on  the  plat  of  orig- 
inal survey,  the  lots  on  the  plat  of  re- 
survey  are  new  lots,  superseding  those 
similarly  designated  on  the  original  plat. 
Maynard  R.  Smith,  Anchorage  016020, 
016022,  A-26197  (July  31,  1951) 
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The  unexpected  delay  of  a  contractor 
in  obtaining  material  necessary  for  the 
performance  of  the  contract  is  not  due  to 
an  unforeseeable  cause  such  as  would  ex- 
cuse prompt  performance,  unless  the  delay 
was  caused  by  conditions  so  abnormal, 
extraordinary,  or  unusual  that  they  could 
not  have  been  anticipated  at  the  time  when 
the  contract  was  entered  into. 
Appeal  of  C.  B.  Lauch  Construction  Com- 
pany, CA-133  (Oct.  10,  1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  of  deficiency  therein, 
actual  or  relative,"  there  is  no  authority 
for  adjusting  the  unit  prices  to  cover  ad- 
ditional costs  allegedly  arising  out  of  the 
existence  of  an  excess  or  a  deficiency  in 
the  quantities  stated  in  the  schedule. 

Where  a  contract,  drafted  by  the  Govt, 
contains  a  provision  that  the  contractor 
"will  be  required  to  procure  material  for 
backfill  from  the  borrow  areas  as  shown 
on  *  *  *"  a  specified  drawing,  and  that 
material  for  specified  operations  "shall  be 
obtained"  from  specified  geographic  loca- 
tions, and,  after  commencement  of  the 
work,  a  Govt,  representative  "suggests" 
that  the  material  be  obtained  from  a  dif- 
ferent location,  resulting  in  a  material 
change  in  the  character  and  cost  of  the 
work,  the  contractor  is  entitled  to  an  equi- 
table adjustment  covering  the  additional 
costs  incurred. 

Appeal  of  George  B.  Eenly  Construction 
Company,  Inc.,  CA-120  (Nov.  1,  1951) 

Where  a  contractor  on  Apr.  25,  1950,  re- 
ceived notice  of  the  award  of  the  contract, 
but  failed  to  order  essential  material  until 
Aug.  21,  1950,  and  by  that  time  a  scarcity 
of  such  material  had  resulted  from  the 
Korean  conflict  (which  had  begun  on  June 
25,  1950),  delay  in  performance  of  the 
contract  attributable  to  the  difficulty  of 
obtaining  the  scarce  material  is  not  ex- 
cusable as  "due  to  unforeseeable  causes  be- 
yond the  control  and  without  the  fault  or 
negligence  of  the  contractor." 
Lakeside  Bridge  and  Steel  Company,  OA- 
137  (Nov.  27,  1951) 
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Where  the  specifications  of  a  construc- 
tion contract  require  the  installation  of 
single  laundry  trays  and  the  drawings  re- 
quire the  installation  of  double  laundry 
trays,  the  specifications  control  under  a 
contractual  provision,  drafted  by  the  Govt, 
which  states  that  "In  case  of  difference  be- 
tween drawings  and  specifications,  the 
specifications  shall  govern." 
Appeal  of  Boespflug-Kiewit-Morrison,  CA- 
139  (Nov.  30, 1951) 

Where  a  contract  provides  that,  in  event 
of  delay  in  performance,  the  contractor 
must  file  a  written  notification  with  the 
contracting  officer  within  ten  days  from  the 
beginning  of  such  delay  if  the  contractor 
wishes  to  assert  that  the  cause  of  the  delay 
was  excusable,  a  failure  upon  the  part  of 
the  contractor  to  give  the  required  notice 
warrants  the  rejection  on  procedural 
grounds  of  a  subsequent  contention  by  the 
contractor  that  the  delay  was  excisable. 

Where  a  supplier  selected  by  a  contractor 
furnished  defective  material,  delay  thereby 
caused  in  the  performance  of  the  contract 
is  not  excusable. 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  to  the  per- 
formance of  the  contract  does  not  excuse 
prompt  performance  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 
dinary, or  unusual  that  they  could  not 
have  been  anticipated  at  the  time  when  the 
contract  was  made. 

Porcelain  Products,  Inc.,  CA-144  (Jan.  16, 
1952) 

A  petition  for  the  exercise  of  the  Secre- 
tary's supervisory  authority  requesting 
that  a  prior  departmental  decision  be  va- 
cated will  be  denied  where  the  petition  was 
filed  more  than  10  years  after  the  issuance 
of  the  prior  decision  and  no  explanation  is 
given  for  the  delay  in  filing  the  petition, 
and  where  neither  the  petition  nor  the  rec- 
ord in  the  case  presents  any  valid  basis  for 
reopening  the  proceedings  or  indicates  any 
error  in  the  conclusions  reached  in  the 
earlier  decision. 

Rose  M.  Anderson,  et  al.,  Heirs-at-law  of 
Charles  J".  Anderson  v.  Central  Commercial 
Company,  A-20557  (May  2,  1952) 
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As  Art.  12  of  Standard  Form  No.  23 
(Supply  Contract)  provides  that  all  dis- 
putes as  to  questions  of  fact  shall  be  de- 
cided by  the  contracting  officer  "subject  to 
written  appeal  by  the  contractor  within  30 
days  to  the  head  of  the  department  or  his 
duly  authorized  representative,"  the  De- 
partment is  without  authority  to  consider 
an  appeal  by  the  contractor  taken  more 
than  two  years  after  the  date  of  the  de- 
cision of  the  contracting  officer. 
Independent  Iron  Works,  Inc.,  GA-162 
(June  11,  1952) 

The  failure  of  a  supplier  to  perform  its 
obligation  to  a  contractor  is  ordinarily  a 
normal  hazard  of  business  assumed  by  the 
contractor,  and  is  not  within  the  category 
of  "unforeseeable"  causes  such  as  would 
excuse  delay  in  the  performance  of  the 
contract. 

The  fact  that  the  ability  of  a  supplier  to 
furnish  needed  material  is  adversely  af- 
fected by  the  necessity  of  complying  with 
a  governmental  order  or  regulation  under 
the  Defense  Production  Act  cannot  be  re- 
lied upon  by  a  contractor  as  excusing  delay 
on  its  part  under  sec.  22  of  Regulation  2  of 
the  National  Production  Authority. 

Where,  as  a  result  of  the  contractor's  de- 
lay in  placing  an  order  with  a  supplier  for 
needed  material,  the  supplier's  ability  to 
deliver  was  affected  adversely  by  a  govern- 
mental order  or  regulation  under  the  De- 
fense Production  Act,  the  effect  of  the  gov- 
ernmental program  upon  the  supplier  does 
not  excuse  delay  on  the  part  of  the  contrac- 
tor in  performing  the  contract. 
Pacific  Coast  Engineering  Company,  CA- 
158  (Aug.  27, 1952) 

Where  a  contractor  fails  to  comply  with 
a  time  limit  prescribed  in  the  contract  for 
the  filing  of  a  written  protest  against  a  re- 
quirement that  the  contractor  perform 
work  which  it  believes  to  be  outside  the 
scope  of  the  contract,  the  contractor  cannot 
thereafter  claim  additional  compensation, 
over  and  above  that  stipulated  in  the  con- 
tract, for  such  work. 

Trans-Electric  Company,  CA-156  (Oct    9 
1952) 

Increased  costs  allegedly  incurred  by  a 
construction  contractor  because  flood  wa- 
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ters  destroyed  some  of  the  construction 
work  before  its  completion  and  acceptance, 
and  also  caused  the  loss  or  destruction  of 
equipment,  machinery,  and  materials  are 
not  compensable  under  article  3  or  article 
4  of  the  standard  form  of  construction 
contract. 

Morrison-Knudsen  Company,  Inc.,  M.  H. 
Hasler  Construction  Company,  CA-170 
(Oct.  20,  1952) 

While  a  party  who  does  not  appeal  from 
the  Regional  Administrator's  apportion- 
ment of  an  isolated  tract  has  no  standing 
to  question  the  award,  the  Secretary  of  the 
Interior  may,  on  his  initiative,  while  the 
lands  are  subject  to  his  jurisdiction,  re- 
view and  correct  erroneous  actions  pre- 
viously taken  within  the  Department 
respecting  such  lands. 

The  supervisory  authority  of  the  Sec- 
retary to  correct  erroneous  decisions  from 
which  no  appeal  has  been  taken  is  to  be 
exercised  only  when  the  facts  of  the  par- 
ticular case  warrant  such  action. 

A  preference  right  claimant  for  an  iso- 
lated tract  offered  at  public  sale  is  not 
entitled  to  a  formal  hearing  on  the  division 
of  the  tract  between  him  and  another  pref- 
erence right  claimant. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 
the  assertion  of  preference  right  claims, 
and  that  he  has  continued  to  be  the  owner 
of  contiguous  land. 

Mary  Volk,  et  al.,  Denver  057177,  A-2G601 
(May  5,  1953) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sees.  7(a)  and  7(c)  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), ; 
the  classification  of  the  lands  of  the  district 
as  temporarily  or  permanently  unproduc- 
tive, made  under  sees.  41  and  43  of  the 
Omnibus  Adjustment  Act  of  May  25,  1926 
(43  U.S.C.  423,  424(b) ),  and  the  authority 
of  the  Secretary  of  the  Interior  under  these 
sections,  are  no  longer  effective  unless  made 
so  by  express  provisions  in  the  amendatory 
repayment  contract  and  in  the  approval 
act  of  the  Congress  required  under  sec. 
7(c)  ;   the  authority  of  the  Secretary  of 
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the  Interior  in  the  premises  is  that  in  sec. 
8  of  the  Reclamation  Project  Act  of  1939 
(43  U.S.C.  485),  and  it  can  be  exercised 
only  upon  request  of  the  irrigation  district 
or  its  duly  authorized  representative. 
Northport  Irrigation  District,  M-36171 
(May  19,  1953) 

The  Secretary  may  not  consent  to,  nor  he 
bound  by,  the  decision  of  arbitrators  re- 
garding land  values  in  State  Exchanges. 

The  Secretary  could  agree  to  the  ap- 
pointment of  a  board  of  independent  ap- 
praisers whose  opinion  would  be  advisory 
to  him  if  the  appraisers  were  not  to  be 
paid  from  appropriated  funds. 

If  appointment  of  arbitrators  is  deemed 
advisable  and  payment  by  Govt,  of  part  of 
cost  of  arbitration  considered  advisable, 
the  Comptroller  General  should  be  asked  to 
rule  on  question. 

Arbitration  on  State  Exchanges  (July  20, 
•  1953) 

A  claim  for  damages,  which  is  not  fixed, 
I  or  even  in  the  determination  of  the  con- 
tracting parties,  and  which  is  based  upon 
an  alleged  breach  of  contract,  is  a  claim 
for  unliquidated  damages. 

A  claim  for  additional  compensation  to 
cover   increased   costs   allegedly   incurred 
:  by  a  contractor  because  of  the  delay  of  the 
Govt,  in  furnishing  materials  under  a  con- 
struction contract  is  in  the  nature  of  a 
'  claim  for  unliquidated  damages,  and  an  ad- 
;  ministrative  official  is  without  authority 
I  to  consider  such  a  claim. 
Appeal  of  Donovan  Construction  Company, 
1  CA-216  (June  22,  1954) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
'  a  construction  contractor  because  the  Govt, 
delayed  in  furnishing  materials  and  prints 
is  in  the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to  con- 
;  sider  or  settle. 

Appeal  of  the  Donovan  Construction  Co., 
.  :CA-218  (June  22,  1954) 

Heavy  and  excessive  rainfall,  abnormal 
to  an  unprecedented  degree,  can  constitute 
a  changed  condition,  and  extra  work  occa- 
sioned thereby  may  entitle  the  contractors 
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to  a  written  change  order  and  addition;;! 

compensation. 

If  a  contractor  is  bound  to  build  accord- 
ing to  plans  and  specifications  prepared  by 
the  Govt,  the  contractor  will  not  be  re- 
sponsible for  the  consequences  of  defects 
in  the  plans  and  specifications. 

Where  extra  work  performed  by  the  con- 
tractor is  different  from  work  prescribed 
by  the  terms  of  the  contract,  the  contractor 
is  entitled  to  receive  the  reasonable  value 
of  the  additional  services  rendered. 
8.  C.  Giles  and  Company,  CA-186  (Supp.) 
(Sept.  10,  1954) 

The  Govt,  is  not  liable  in  damages  to  pri- 
vate landowners,  under  the  annual  appro- 
priation acts  of  the  Department  of  the 
Interior,  for  injuries  to  their  lands  by 
flooding  caused  by  the  negligence  of  an 
independent  contractor  constructing  an 
irrigation  canal  for  the  Bureau  of  Recla- 
mation. 

Claims  of  Clairemott,  Inc.,  et  al.,  T^42 
(Ir.)  (Sept.  28, 1954) 

Abnormal  weather  conditions,  including 
high  winds,  whether  over  an  extended  pe- 
riod or  at  separated  intervals,  which  cause 
a  stoppage  of  work,  may  constitute  an 
excusable  cause  of  delay  under  Art.  9 
entitled  "Delays-Damages"  of  the  stand- 
ard form  of  U.S.  Contract  No.  23  (Con- 
struction). 

In  order  to  secure  an  extension  of  time, 
a  construction  contractor  has  the  burden 
of  proving  that  the  winds  which  cause  a 
stoppage  and  consequently  delay  of  work 
were  unusually  severe  for  the  season  and 
area  involved. 

When  survey  stakes  established  by  the 
Govt,  are  destroyed  or  removed  by  a  con- 
struction contractor  operating  under  speci- 
fications requiring  such  stakes  to  be  pre- 
served, and  in  case  of  their  destruction  or 
removal,  their  replacement  at  the  con- 
tractor's expense,  an  extension  of  time 
should  not  be  granted  to  the  contractor  for 
delay  resulting  from  the  replacement  by 
the  Govt,  of  such  stakes. 

Under  a  general  condition  in  specifica- 
tions relating  to  lines  and  grades  which 
requires  the  Govt,  to  provide  the  minimum 
of  survey  crew  services  essential  to  orderly 
performance  of  the  work,  and  requires  the 
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contractor  to  keep  the  contracting  officer 
currently  advised  of  construction  survey 
requirements,  a  delay  in  performance  re- 
sulting from  a  lack  of  surveying  by  the 
Govt,  because  the  contractor  did  not  re- 
quest such  survey  services  ahead  of  the 
required  time  constitutes  a  delay  due  to 
the  fault  of  the  contractor,  and,  conse- 
quently, such  delay  is  not  excusable. 

Equitable  adjustment  under  Art.  3  of  the 
standard  form  of  U.S.  Contract  No.  23  has 
application  to  both  compensation  and  ex- 
tension of  time.  A  specification  which  cov- 
ers one  of  these  elements,  and  is  silent 
as  to  the  other,  may  be  considered 
ambiguous. 

Appeal  of  Rankin  &  Booth  Constructors, 
Inc.,  CA-246  (Dec.  1,  1954) 

Where  a  contractor  is  required  to  follow 
a  drawing  to  which  explanatory  reference 
is  made  in  the  specifications,  a  notation  on 
the  drawing  should  be  read  in  conjunction 
with  all  applicable  provisions  of  the 
specifications. 

A  contract  should  be  construed  as  a 
whole ;  whenever  possible,  effect  should  be 
given  to  all  its  terms  and  provisions,  and 
apparently  conflicting  provisions  should 
be  reconciled. 

The  italic  /  on  a  drawing  with  its  cross 
mark  intersecting  the  line  is  a  generally 
accepted  symbol  in  the  field  of  mechanical 
engineering  to  represent  the  surface  of  a 
metal  part  to  be  machine  finished. 
Appeal  of  Hydro-Point  Engineering  Com- 
pany, CA-235  (Dec.  27,  1954) 

ADMINISTRATIVE  PROCEDURE  ACT 
GENERALLY 

Payment  demanded  for  timber  trespass. 
Vacated  and  case  closed. 
James  Sturman,  East  St.  Johns  Shingle 
Company,  1911071  "L",  A-23422  (Oct.  21, 
1943) 

Pittmann-Robertson  Act,  Conservation 

Wildlife— Wyoming— Fish  and  Game  Com- 
mission—Administrative Functions. 
Letter   to   Joseph    O'Mahoney    (Jan.    30, 
1945) 

Attached  schedule  of  amendments  which 
Bureau    has    proposed    for    the    Federal 
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Range  Code  (43  CFR  part  501)  and  two 
memoranda  relating  thereto.  The  proposed 
amendments,  which  are  designed  to  con- 
form the  Code  with  the  Administrative 
Procedure  Act  and  the  President's  Re- 
organization Plan  No.  3  of  1946.  Attached 
memos  in  reply  giving  suggestions 
attached. 
Amendments  to  FRC  (Oct.  1,  1945) 

The  problem  of  avoidance  of  monopoly  is 
of  importance  with  respect  to  the  disposal 
of  public  resources  in  the  following  cate- 
gories :  1.  Minerals  subject  to  disposal  un- 
der various  leasing  acts ;  2.  Those  subject 
to  disposal  under  the  mining  laws ;  and  3. 
timber  resources  in  the  O  and  C  area.  This 
memorandum  is  merely  an  outline  of  the 
situation  in  each  of  the  above  fields ;  most 
of  it  is  based  on  hearsay  and  all  of  it  on 
hunch,  rather  than  knowledge. 
Monopoly  Problems  Affecting  Public  Do- 
main Resources  (Feb.  8, 1946) 

Compilation  of  cases  showing  that  the 
U.S.  is  not  estopped  to  assert  its  rights 
even  where  the  U.S.  or  its  officers  by  affirm- 
ative action  have  purported  to  give  recog- 
nition to  an  adverse  claim. 
Submerged  Oil  Lands  Suit  (Mar.  8,  1946) 

Necessity  for  transfer  of  funds  in  in- 
tradepartment  transfers  of  personal  prop- 
erty. 

Under  Bureau  of  the  Budget  regulations 
intradepartmental  transfers  of  surplus 
equipment  and  supplies  exceeding  $100  in 
value  may  not  be  made  without  a  transfer 
of  funds.  Property  of  less  value  and  prop- 
erty not  coming  within  the  term  "equip- 
ment and  supplies"  may  be  transferred 
from  one  bureau  to  another  without  an  ex- 
change of  funds.  The  Budget  regulations 
are  not  required  by  any  statute  but  appear 
to  be  dictated  as  a  matter  of  administra- 
tive policy. 

Memorandum  (Apr.  9, 1MQ) 

The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports  to 
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resume  such  reports,  without  the  approval 
of  the  President. 

Reinstatement  of  Obligation  to  Submit 
Monthly  Reports  Under  Connally  Act, 
M-34737  (Nov.  22, 1946) 

Whether  above  has  been  authorized  un- 
der the  Reclamation  law. 
Authorization  of  the  North  Side  Pumping 
(Dec.  3,  1946) 

Payment  of  fees  to  witnesses  summoned 
to  appear  and  testify  at  hearings  before  the 
Federal  Petroleum  Board.  Except  as  to 
Govt,  officers  and  employees,  they  shall  be 
the  same  as  the  fees  paid  to  witnesses  at- 
tending the  U.S.  courts. 

Officers  and  employees  of  the  Govt,  sum- 
moned as  witnesses  for  the  Govt,  are  en- 
titled to  receive  necessary  expenses  inci- 
dent to  travel. 
Memorandum  (Feb.  4, 1947) 

Regulations  under  Migratory  Bird  Treaty 
Act  prohibiting  the  taking  of  migratory 
birds  on  privately  owned  lands  do  not  per- 
tain to  a  "foreign  affairs  function"  or  to 
"public  property"  as  those  terms  are  used 
in  sec.  4  of  Administrative  Procedure  Act. 
Procedure  prescribed  in  that  section  should 
be  followed  in  connection  with  issuance  of 
such  regulations. 

Dade  and  Monroe  Counties,  Fla.,  M-34864 
(Feb.  18,  1947) 

The  Dept  of  the  Interior  cannot  obtain  a 
copyright  on  a  proposed  emblem  to  be 
awarded  for  outstanding  service,  but  it  may 
obtain  title  to  a  copyright  on  such  an  em- 
blem by  assignment  from  an  artist  who  has 
already  copyrighted  it.  A  proposed  emblem 
to  be  awarded  for  outstanding  service  to 
the  Department  may  be  protected  by  a  de- 
sign patent,  though  application  for  such 
patent  may  not  be  filed  under  the  Act  of 
Mar.  3, 1883  (35  U.S.C.  45). 

It  is  unlikely  that  the  Department  or 
any  of  its  employees  would  be  guilty  of 
copyright  or  trademark  infringement  if  an 
emblem  were  adopted  which  is  similar  to  a 
copyrighted  work  of  art  or  a  trademark. 
The  adoption  of  the  bison  as  the  figure  on 
an  award  emblem,  even  though  the  bison 
is  symbolical  of  the  Dept  of  the  Interior, 
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is  not  advised  in  view  of  possible  confu- 
sion with  one  of  the  highest  awards  given 
by  the  Boy  Scouts  of  America,  the  Silver 
Buffalo  Award. 

Protection  for  Service  Award  Emblems, 
M-34949  (May  27, 1947) 

Subsec.  192.4(c),  as  amended  on  June  6, 
1947,  provides  that  options  may  be  taken 
only  on  lands  embraced  in  leases  or  appli- 
cation for  leases  and  that  the  acreage  in- 
cluded in  any  such  option  taken  upon  an 
application  or  a  lease  shall  be  chargeable 
from  and  after  the  date  of  such  option. 

The  amendment  was  intentional  and  was 
drawn  up  after  the  conference  of  last  Jan- 
uary which  carefully  considered  the  lan- 
guage of  the  subsection. 
Recent  Amendment  of  the  Oil  and  Gas  Reg- 
ulations, 1826  "L"    (Oct.  10,  1947) 

Legality  of  the  use  of  franking  privilege 
for  correspondence  dealing  with  activities 
of  various  committees  on  which  the  Bureau 
is  represented. 

Held:  Such  a  franking  privilege  would 
be  illegal  unless  legislation  were  enacted 
for  specific  committees. 
Memorandum  (Jan.  15, 1948) 

A  Special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  Interior 
to  allot  the  lands  of  an  Indian  reservation 
in  conformity  with  allotment  procedures 
prescribed  by  the  Secretary,  properly  de- 
cline to  consider  objections  there  which  the 
Secretary  had  theretofore  considered  and 
finally  rejected. 

The  right  to  an  allotment  of  land  on  an 
Indian  reservation,  with  respect  to  which 
all  members  of  the  band  occupying  the 
reservation  stand  on  an  equal  footing,  is 
a  mere  float  giving  the  member  no  interest 
in  any  specific  property  until  such  time  as 
the  right  is  identified  through  the  allot- 
ment process  with  a  particular  tract  of 
land. 

Other  things  being  equal,  priority  of  se- 
lection and  not  priority  of  birth  deter- 
mines the  right  to  allotment  of  a  specific 
tract  of  land  which  is  covered  by  conflicting 
selections. 
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The  usual  rule  that  the  heirs  of  a  de- 
ceased member,  who  had  acquired  during 
his  lifetime  an  inheritable  or  descendable 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allotment 
right,  is  without  application  where  the 
claim  of  the  heirs  has  been  presented  to 
and  finally  rejected  by  a  court  of  competent 
jurisdiction. 

Where  allotment  schedules  have  been 
regularly  and  properly  prepared  by  a 
Special  Allotting  Agent  in  conformity  with 
allotment  instructions  issued  by  the  Secre- 
tary of  the  Interior,  the  action  of  the 
Special  Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  af- 
firmance is  without  prejudice  to  the  right 
of  Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections 
if  they  so  desire  of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Caliente  or 
Palm  Springs  Indian  Reservation  in  Cali- 
fornia, IA-21  (Feb.  1,  1950) 

ADJUDICATION 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the  Govt, 
delayed  in  obtaining  a  right-of-way,  and 
to  cover  the  reduction  in  the  price  received 
by  the  contractor  for  certain  timber  be- 
cause the  Govt,  induced  the  contractor  to 
dispose  quickly  of  the  timber,  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages, which  an  administrative  official  of  the 
Govt,  has  no  authority  to  consider  or  settle. 

The  sole  relief  which  an  administrative 
official  might  grant  for  a  delay  allegedly 
caused  by  the  Govt,  in  obtaining  a  right-of- 
way  is  an  appropriate  extension  of  time 
for  the  completion  of  the  contract. 
W.  M.  Huff  Construction  Company,  CA- 
213  (June  24,  1954) 
DECISIONS 

Concurring  decisions  of  subordinate  ad- 
judicating officials  on  questions  of  fact. 
United  States  v.  Frank  J.  Miller,  BilUngs 
03859/f  "#",  A-24352  (Feb.  24,  1947) 

By  decision  of  Director,  BLM,  applica- 
tion for  oil  and  gas  lease  was  held  for 
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rejection  upon  default  of  rental  payment 
within  30  days. 

Applicant  protests  the  requirement  of 
any  rental  payment  at  this  time,  alleging 
that  the  requirements  which  controlled 
when  his  application  was  filed  did  not  re- 
quire payment  of  any  part  of  the  first  year's 
rental  with  the  filing  of  the  application. 
Sec.  10,  43  CFR  192.23(g),  required  the 
applicant  to  state  that  he  was  ready  to 
pay  in  advance  the  annual  rental  under 
the  lease  and  to  furnish  any  required 
bonds. 

There  is  no  merit  in  the  contention  that 
nothing  is  due  at  this  time. 
H.  A..  Macintosh,  Denver  052799  "A'\  A- 
24809  (Dec.  12,  1947) 

Interpretation   of   Regulations   on   Gov- 
ernment Printing  and  Binding  issued  by 
the  Joint  Committee  on  Printing. 
Memorandum  (Sept.  14,  1948) 

The  hearing  and  oilier  procedural  pro- 
visions of  the  Administrative  Procedure 
Act  have  no  application  to  the  adjustment 
of  a  stumpage-to-lumber  ratio  by  the  Sec- 
retary of  the  Interior  pursuant  to  t  he  terms 
of  a  timber  contract  between  the  parties 
which  provide  for  notice  and  consultation 
with  the  parties. 

Where  the  parties  have  been  afforded  ;; 
full  opportunity  to  present  their  views  <■"!.'- 
cerning  the  adjustment  of  the  stumpage-to- 
lumber  ratio  and  where  the  Secretary's 
order  of  adjustment  is  not  unreasonable, 
the  petition  of  one  of  the  parties  for  record 
sideration  of  the  order  will  be  denied. 
Warm  Springs  Lumber  Company,  Confedi 
'int<  (i  Tribes  of  ih<  Warm  Springs  Reseri 
ration.  Warm  springs,  Oregon,  I A  L3a 
(Nov.  18, 1954) 

EXEMPTIONS  FROM 

By  Assimilated  Crimes  Act  (IS  U.S.Cj 
t68)  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which 
are  under  the  exclusive  jurisdiction  of  the 
U.S.  State  Game  Wardens  have  no  juris- 
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diction  to  enforce  State  or  Federal  game 
laws  on  lands  ceded  to  exclusive  use  of  the 
U.S. 

U.S.  Game  Management  Agents  and  U.S. 
Deputy  Game  Wardens,  appointed  to  en- 
force designated  laws  only,  cannot  take 
action  to  enforce  them  on  military  reser- 
vations of  State  wildlife  conservation  laws 
adopted  as  Federal  laws  under  the  provi- 
sions of  the  Assimilated  Crimes  Act,  or 
otherwise.  Violations  by  military  person- 
nel of  wildlife  conservation  laws  or  regula- 
tions on  military  reservations,  irrespective 
of  the  Assimilated  Crimes  Act,  can  be 
prosecuted  before  courts-martial  under 
Article  of  War  96.  Violations  of  Federal 
game  laws  by  civilians  on  a  military  res- 
ervation over  which  the  U.S.  has  exclusive 
jurisdiction,  and  which  falls  within  the 
category  of  a  petty  offense  (18  U.S.C.  541) 
may  be  prosecuted  by  military  personnel 
before  a  proper  U.S.  Commissioner.  U.S. 
attorneys  and  marshals  can  apprehend  and 
prosecute  offenders  of  Federal  game  laws, 
including  federally  adopted  State  laws, 
upon  military  reservations  which  are  un- 
der the  exclusive  jurisdiction  of  the  U.S. 
Solicitor's  Opinion,  M-35079  (Oct.  24, 1947) 
HEARINGS 

Motion  for  rehearing  re  decision  of  the 
Commissioner  of  the  General  Land  Office, 
requiring  Chas.  K.  Spaulding  Logging  Co. 
to  file  a  new  contract,  a  new  bond  and 
I  make  an  additional  payment  of  $4,430  as 
I  a  condition  precedent  to  any  further  ex- 
tension of  the  time  to  cut  the  timber  on 
certain  land  in  Oregon.  Motion  denied. 
Signed  Oscar  L.  Chapman,  Asst.  Secy. 
Chas.  K.  Spaulding  Logging  Company, 
Roseburg  018162  "F",  A-23891  (Aug.  4, 
1944) 

Protest  filed  by  the  above  from  the  De- 
partment's decision  of  August  8,  1944,  up- 
holding the  Commissioner  of  General  Land 
Office  in  his  rejection  of  Vaughan's  appli- 
cation for  enlarged  homestead  entry  of 
320  acres. 

The  controlling  question  in  this  case  was 
whether  the  lands  sought  were  predomi- 
nantly agricultural  in  character,  safely 
cultivable   by   dry   farming  methods   and 
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capable  of  producing  a  living  without  in- 
jury to  the  land.  The  Department  found 
the  lands  to  be  marginal  and  subject  to 
serious  erosion  once  the  protective  cover 
was  broken.  It  held  they  were  better 
adapted  to  grazing  uses  than  to  agriculture 
and  their  native  cover  should  be  main- 
tained to  protect  the  watershed. 

Since  Vaughan  declares  that  he  desires  a 
home  and  that  a  home  is  hard  to  get,  his 
attention  is  directed  to  the  availability  of 
5-acre  tracts  at  Pie  Town,  New  Mexico. 
These  tracts  may  be  leased  for  home  and 
business  sites. 

Xathan  W.  Vaughan,  Santa  Fe  075131  "C", 
A-23881  (Sept.  30, 1944) 

Recommendation  of  the  amending  of 
regulation  establishing  the  admission  fee 
for  the  home  of  Franklin  D.  Roosevelt 
National  Historic  Site  and  combined  fee 
for  the  Home  and  the  Franklin  D.  Roose- 
velt Library  so  as  to  permit  entrance  with- 
out charge  for  groups  of  school  children  18 
years  of  age,  or  under,  when  accompanied 
by  adults  assuming  responsibility  for  their 
safety  and  orderly  conduct. 
Memorandum  (Sept.  30,  1946) 

Problems  relating  to  hearings  and  ex- 
aminers under  the  Administrative  Proce- 
dure Act  of  June  11,  1946  (P.L.  404,  79th 
Congress). 

Desirability  of  uniform  system  for  all 
Bureau  adjudications. 
Memorandum  (Dec.  2,  1946) 

As  a  part  of  our  responsibility  to  de- 
velop the  territory  of  Alaska  we  must  settle 
the  question  of  native  ownership  of  Alas- 
kan lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Conti- 
nental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied. 
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We  are  legally,  as  well  as  morally,  com- 
pelled  to  give  full  protection  to   native 

rights. 

Legal  Principles— Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  re- 
spect to  the  natives  of  the  continental  U.S. 
and  the  same  principle  must  apply  in 
Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals.  Aban- 
doned lands  revert  to  the  public  domain. 
Natives  have  a  valid  claim  against  the  gov- 
ernment for  extinguished  titles.  In  the  case 
of  conflicting  claims  the  white  man  can 
be  ousted  or,  if  the  patent  is  absolute  in 
terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights. — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community. — A  native  claim  to 
exclusive  possessory  rights  may  be  de- 
feated by  a  showing  that  the  native  use 
was  not  originally  exclusive. — If  the  na- 
tives no  longer  view  the  lands  as  their 
own,  their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters 
is  so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — Na- 
tive rights  to  beaches  and  streams  would 
be  recognized  where  natives  can  show  a 
continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

An  application  to  enter  a  tract  of  public 
land  in  Alaska  under  the  Soldiers'  Addi- 
tional Homestead  Law,  filed  after  the  with- 
drawal of  the  land  from  entry  subject  to 
valid  existing  rights,  is  not  entitled  to  re- 
ceive favorable  consideration  upon  the 
basis  of  a  showing  by  the  applicant  of  use 
and  occupancy  of  the  land  prior  to  the  date 
of  the  withdrawal. 
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The  provisions  of  the  Administrative 
Procedure  Act  respecting  oral  hearings 
have  no  applicability  to  applications  for  a 
soldier's  additional  homestead  entry  be- 
cause the  statute  authorizing  such  entries 
does  not  require  that  the  determination  be 
made  on  the  record  after  an  opportunity 
for  a  hearing. 

Yakutat  and  Southern  Railway,  Anchorage 
012437,  A-26438  (Sept.  19, 1952) 

The  hearing  and  other  procedural  pro- 
visions of  the  Administrative  Procedure 
Act  have  no  application  to  the  adjustment 
of  a  stumpage-to-lumber  ratio  by  the  Sec- 
retary of  the  Interior  pursuant  to  the  terms 
of  a  timber  contract  between  the  parties 
which  provide  for  notice  and  consultation 
with  the  parties. 

Where  the  parties  have  been  afforded  a 
full  opportunity  to  present  their  views  con- 
cerning the  adjustment  of  the  stumpage-to- 
lumber  ratio  and  where  the  Secretary's 
order  of  adjustment  is  not  unreasonable, 
the  petition  of  one  of  the  parties  for  re- 
consideration of  the  order  will  be  denied. 
Warm  Springs  Lumber  Co.,  Confederated 
Tribes  of  the  Warm  Springs  Reservation, 
Warm  Springs,  Oregon,  IA-133  (Nov.  18, 
1954) 

Applications  for  soldiers'  additional 
homestead  entry,  filed  more  than  7  years 
after  the  lands  wrere  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws  subject  to  valid  existing  rights, 
were  properly  rejected  where  the  unauthor- 
ized use  and  occupancy  of  the  land  for  fish 
trap  sites  before  the  date  of  the  withdrawal 
are  asserted  as  the  basis  of  the  applicant's 
claim  to  a  valid  existing  right  to  such  land. 

The  soldiers'  additional  homestead  entry 
statute  does  not  require  that  the  determi- 
nation as  to  the  allowance  of  applications 
thereunder  be  made  on  the  record  after  an 
opportunity  for  a  hearing. 
Libby,  McNeill  and  Libby,  Anchorage 
012651,  012664,  A-26720  (Sept.  9,  1953) 

HEARINGS  EXAMINERS 

The  testimony  of  witnesses  in  proceed- 
ings before  Examiners  of  Inheritance  can, 
after  notice  to  interested  parties,  be  taken 
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by  deposition  if  the  departmental  regula- 
tions are  amended  so  as  to   provide  for 
unrestricted  use  of  such  depositions. 
Solicitors     Opinion,    M-34818     (Jan.     13, 
1947) 

There  is  nothing  in  the  nature  of  the 
duties  of  an  area  counsel  of  the  Bur.  of 
Indian  Affairs  which  would  be  inconsistent 
with  the  duties  of  an  examiner  of  inherit- 
ance in  that  Bureau.  Therefore,  the  pro- 
vision in  the  Administrative  Procedure 
Act  prohibiting  the  performance  by  hear- 
ing examiners  of  duties  and  responsibilities 
inconsistent  with  their  duties  and  respon- 
sibilities as  examiners  would  not  preclude 
an  attorney  from  acting  both  as  area  coun- 
sel and  examiner  of  inheritance. 

An  attorney  serving  both  as  examiner  of 
inheritance  and  as  area  counsel  could 
properly  devote  himself  to  the  latter  duties 
only  if  free  of  duties  relating  to  the  former 
position. 

Assignment  of  Additional  Duties  to  a  Hear- 
ing Examiner,  M-36037  (July  26,  1950) 

JUDICIAL  REVIEW 

Jurisdiction  over  the  killing  of  wildlife 
in  national  parks,  monuments,  and  other 
National  Park  Service  areas. 
Memorandum  (Dec.  4, 1944) 

Recommending  that  appeal  be  taken 
from  the  decision  of  the  U.S.  District  Court 
findings  that  Lonie  Scott  was  a  competent 
Indian  and  a  fullblood  Choctaw.  In  the 
opinion  of  the  Department,  the  court's 
finding  of  fact  was  clearly  erroneous  and 
it  is  recommended  that  appellate  review  be 
sought. 
Lonie  Scott  v.  W.  W.  Pierce  (May  28, 1945) 

Jurisdiction  of  the  U.S.  Govt,  and  the 
various  States  relative  to  the  control  of 
sanitation  and  health  in  the  National 
Parks. 

Letter  to  Asst.  Attorney  General  of  Utah 
(Nov.  5,  1945) 

The  testimony  of  witnesses  in  proceed- 
ings before  Examiners  of  Inheritance  can, 
after  notice  to  interested  parties,  be  taken 


ADMINISTRATIVE     PROCEDURE     ACT— 

Continued 
JUDICIAL  REVIEW— Continued 
by  deposition  if  the  departmental  regula- 
tions are  amended  so  as  to  provide  for 
unrestricted  use  of  such  depositions. 
Solicitor's    Opinion,    M-34818     (Jan.    13, 
1947) 

This  is  an  opinion  praying  for  an  injunc- 
tion against  the  defendant  from  construct- 
ing a  fence. 

A  motion  has  been  made  to  dismiss  the 
action  against  the  grazier  because  the  court 
lacks  jurisdiction. 

The  defendant  has  no  authority  to  con- 
struct a  fence,  the  authority  is  given  to  the 
Secretary.  An  action  cannot  be  maintained 
against  Quinn  as  District  Range  Manager. 

Opinion  of  the  U.S.  District  Court  for  the 
District  of  Idaho. 

Buck  Tiffin,  et  ah  v.  Wilfred  H.  Quinn,  as 
District  Grazier  of  Owyhee  Grazing  Dis- 
trict (Feb.  12,  1952) 

Where  a  forest  exchange  application 
filed  by  a  political  subdivision  of  a  State 
would,  if  approved,  assure  the  continued 
use  of  national  forest  land  as  a  public 
park,  and  applications  for  oil  and  gas 
leases  on  the  same  land  are  thereafter 
filed,  orderly  procedure  and  the  public  in- 
terest require  that  the  exchange  applica- 
tion be  disposed  of  before  final  action  is 
taken  for  oil  and  gas  leases. 
Thomas  Collins  Funic,  Donald  Burdine, 
Los  Angeles  081033,  080047,  A-26484  (Nov. 
14, 1952) 

LICENSING 

Relative  rights  under  Order  No.  1763, 
dated  Nov.  17,  1942,  of  the  United  States 
and  a  radio  engineer  employed  by  the  Di- 
vision of  Information  to  an  invention  in 
the  field  of  sound  recording. 
Solicitor's  Opinion,  M-33183  (Sept.  8, 1943) 

PUBLIC  INFORMATION 
Disclosure  of  unpublished  report  on  mine 
accident   to   parties   in   litigation   arising 
from  such  accident. 
Memorandum  (Jan.  31,  1946) 

Availability  of  documents  for  inspection 
by  private  attorney.  Authority  for  disclo- 
sure of  report  on  explosives  accident. 
Memorandum  (May  3,  1946) 
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Continued 
PUBLIC  INFORMATION— Continued 

There  is  no  authority  in  law  for  adopt- 
ing a  variable  price  scale  covering 
technical  information  by  the  Bureau  of 
Reclamation  to  the  public  or  to  foreign 
governments  which  is  adjusted  to  the 
financial  condition  of  the  purchaser. 
Memorandum  (Sept.  12,  1946) 

Public  Printer  cannot  destroy  publica- 
tions paid  for  with  appropriations  of  Inte- 
rior Department  but  may  impose  reason- 
able limitations  upon  stock  of  consigned 
publications  in  his  custody.  Excess  stocks 
of  consigned  publications  not  needed  for 
oflicial  use  may  be  turned  over  to  Supt.  of 
Documents  by  Public  Printer. 
Solicitor's  Opinion  M-34878  (Mar.  17, 
1947) 

Sec.  3,  of  the  act  of  Apr.  18,  1912  (37 
Stat.  86)  authorizes  investigations  by  the 
Secretary  of  the  Interior  or  the  Supt.  of 
the  Osage  Indian  Agency  of  the  conduct  of 
guardians  or  other  persons  having  in 
charge  the  estates  of  Indian  minors  or 
incompetents. 

The  guardian's  improper  activities  may 
be  brought  within  the  scope  of  two  sections 
of  the  U.S.  Criminal  Code,  18  U.S.C.  72 
and  80,  1946  Ed.,  which  deals  with  false 
and  fraudulent  reports. 
Letter  to  Attorney  General  (Aug.  22, 194'.)) 

RULE  MAKING 

Draft  of  regulations  submitted  by  the 
Indian  Office  to  carry  out  the  provisions 
of  the  act  of  Dec.  24,  1942.  Also  suggested 
changes. 

Memorandum  (July  27, 1943) 

Letter  to  the  Attorney  General  re  regu- 
lations promulgated  by  the  Dept.  of  Inte- 
rior relating  to  the  authority  of  the  Supt. 
of  the  FCT  Agency  to  release  royalty  funds 
to  the  individual  Indian  to  whose  credit 
those  funds  were  carried  by  the  Agency 
office  by  Kloth  surnamed  Flanery,  Cohen 
and  signed  by  Cohen  as  Acting  Solicitor. 
Fox  v.  House,  et  al.  (Sept.  7, 1943) 
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Continued 
RULE  MAKING — Continued 

Jurisdiction  of  the  Federal  Power 
Conim.  and  the  Interior  Dept.  with  Respect 
to  Natural  Gas. 

Solicitors  Opinion,  M-33929  (Jan.  IS, 
1945) 

Purchase  of  charts  for  use  with  water 
level  recording  instruments  from  Govern- 
ment Printing  Office. 
Suggestions  Award  (Feb.  15,  1945) 

Procedure  for  effecting  an  arrangement 
with  the  Tennessee  Valley  Authority  for 
the  exercise  by  the  National  Park  Service 
of  control  over  recreational  facilities  upon 
the  lands  lying  between  the  high  water 
mark  and  the  low  water  mark  of  Fontana 
Lake  and  adjoining  Great  Smoky  Moun- 
tains National  Parks,  outside  of  the  pro- 
posed Park  boundary. 
Memorandum  (Nov.  27,  1945) 

By  recent  amendment  to  general  regula- 
tions, issued  by  the  Secretary  on  Dec.  4, 
1945,   the  proprietor,  owner,   or  operator 

and  the  employees  of  any  hotel,  inn,  lodge, 
or  other  place  of  public  accommodation 
within  areas  administered  by  this  Service 
are  prohibited  from  discriminating  against 
any  person  or  persons  because  of  nice, 
creed,  color,  or  national  origin  .  .  . 

This  could  be  extended  to  private  lands 
in   those   parks   because   the   states   have 
ceded  exclusive  jurisdiction  with  respect  to 
them,  including  private  lands,  to  the  U.S. 
Memorandum  (Feb.  18, 1946) 

Discretion  of  the  Department  of  the  In- 
terior in  establishing  sales  procedures  in 
the  disposal  of  surplus  property  by  the 
Surplus  Property  Administration  of  the 
Department. 

Solicitor's  Opinion,  M-34419  (Mar.  12, 
1946) 

Reorganization  Plan  No.  3  of  1940  pro- 
vides, under  par.  (d)  of  sec.  403,  for  the 
abolishment  of  "all  registers  of  the  dis- 
trict land  offices."  In  connection  therewith, 
there  is  for  consideration  herein  the  status 
of  positions  of  acting  registers  and  the  ef- 
ficacy of  the  present  bonds  of  these  two 
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RULE  MAKING— Continued 
classes  of  officers  in  the  event  that  no  con- 
current resolution  is  passed  by  Congress 
expressing  disfavor  with  the  plan  .  .  . 
Memorandum  (June  14,  1946) 

An  oil  and  gas  lease  application  sworn  to 
before  a  notary  public  who  was  then  acting 
as  attorney  or  agent  in  the  matter  was  not 
validly  sworn  to  and,  under  a  regulation 
requiring  such  applications  to  be  notar- 
ized, was  ineffective  to  prevent  the  grant- 
ing of  a  valid  subsequent  application. 
Robert  W.  Rigby  v.  Mary  D.  O'Connell, 
Salt  Lake  City  066032,  066043  "N",  A- 
24535  (May  13, 1948) 

An  amendment  of  an  application  for  a 
noncompetitive  oil  and  gas  lease  to  substi- 
tute one  tract  of  land  for  another  is  not 
proscribed  by  statute  or  regulation. 

In  a  proper  case  the  Secretary  (or  his 
delegate)  may  avoid  an  unfair  result  by 
waiving  an  administrative  requirement 
which  is  not  prescribed  by  statute  or 
regulation. 

David  Posnick,  BLM  A-024460,   A-20509 
(Dec.  10,  1952) 

AGENCY 

Where  the  Department  has  held  that  a 
noncompetitive  oil  and  gas  lease,  which 
is  later  canceled,  was  fraudulently  ob- 
tained, an  application  for  the  repayment  of 
the  advance  rental  must  be  denied. 

The  fraudulent  acts  of  the  lessee's  agent 
acting  within  the  scope  of  his  employment, 
whereby  an  oil  and  gas  lease  is  fraudu- 
lently obtained,  are  chargeable  to  the 
lessee,  whether  or  not  he  knew  of  the  fraud- 
ulent acts. 

Takako   Fujimura,    Utah   01975,    A-2G798 
(Dec.  18,  1953) 

In  the  absence  of  the  appeal  to  the  Secre- 
tary, the  Director,  Bur.  of  Land  Manage- 
ment, may,  on  his  own  motion,  reconsider 
a  decision  previously  rendered  by  him  and 
correct  any  errors  which  may  have  been 
made  in  the  former  decision. 

When  an  appeal  is  taken  to  the  Secretary 
from  a  decision  of  the  Director,  Bur.  of 
Land  Management,  the  Director  loses  his 
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jurisdiction  in  the  matter  and  may  not, 
thereafter,  in  the  absence  of  authority 
from  the  Secretary,  render  a  supplemental 
decision  in  the  matter. 

When  an  application  of  the  extension  of 
an  oil  and  gas  lease  is  filed  by  another  for 
the  record  titleholder,  there  is  no  specific 
form  that  must  be  filed  to  establish  an 
agency. 

In  such  a  situation  the  lease  may  be  ex- 
tended if  there  is  substantial  evidence  that 
the  person  applying  is  acting  on  behalf 
of  the  record  titleholder. 
Herbert  R.  Lewis,  Charlotte  L.  Murphey, 
Evanston  021588,  Wyoming  012547,  A- 
2G819  (June  30,  1954) 

AIRPORTS 

Application  for  airport  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Robert  E.  Roice,  Cheyenne  071133,  060587 
"K",  A-241S5  (Sept.  18,  1945) 

Opinion  requested  as  to  whether  the 
above-mentioned  subagency  agreement  can 
be  terminated  prior  to  Apr.  30,  1957. 

As  Tours  could  not  terminate  the  con- 
tract short  of  outright  breach  of  the  agree- 
ment, as  the  buildings  and  runways  were 
built  without  Federal  Aid,  and  as  the 
existing  subagency  agreements  are  not  ob- 
jectionable, the  Chief  Counsel's  office  with- 
draws its  objections  to  the  agreement. 
Subagency  Agreement  Betiveen  Grand 
Canyon-Boulder  Dam  Tours,  Inc.,  and 
Desert  Skyways,  Inc.,  Covering  the  Oper- 
ation of  Boulder  City  Airport  (Apr.  15, 
1947) 

City  of  Tucson  has  appealed  from  a  de- 
cision of  the  Director,  Bur.  of  Land  Man- 
agement, rejecting  the  City's  application 
for  renewal  of  its  20-year  airport  lease. 
During  the  war  this  land  was  used  by  the 
Army  as  an  air  base. 

In  view  of  the  law,  and  the  War  Depart- 
ment's decision  to  continue  to  use  this  air 
field,  the  Department  can  only  say  that  it 
no  longer  has  control  of  the  lands  com- 
prising this  air  field  and  is  without  power 
to  renew  the  lease. 

City  of  Tucson,  Phoenix  060021  "K",  A- 
24697  (Oct.  31,  1947) 
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Where  lands  involved  were  included  in 
an  airport  lease  as  of  time  of  filing  of  a  re- 
jected oil  and  gas  lease  application,  petition 
for  reinstatement  of  the  application  is 
denied  since  the  airport  lease  did  not  con- 
stitute a  "withdrawal,"  a  portion  of  the 
lands  involved  are  still  covered  by  the  air- 
port lease,  and  the  petition  for  reinstate- 
ment was  not  filed  before  the  portion  of 
lands  no  longer  under  the  airport  lease 
became  open  to  filing  by  the  general  public 
(43  CFR  191.15). 

Forest  E.  Levers,  Las  Gruces  0627^3  ""A7", 
A-25203  (Mar.  1,1948) 

A  case  in  which,  after  the  denial  of  an 
application  for  an  airport  lease  by  the 
Bur.  of  Land  Management,  an  investiga- 
tion and  recommendations  are  made  by  the 
Civil  Aeronautics  Admin.,  which  recom- 
mendations are  different  from  those  made 
by  it  prior  to  the  Bureau  decision,  should 
be  remanded  for  reconsideration. 
Fredonia  Airport  Committee,  Phoenix 
082821  "K",  A-24703  (Oct.  22,  1948) 

Application  for  oil  and  gas  lease  re- 
jected. 

This  Department  cannot  review  a  de- 
termination made  by  the  Admr.  of  Civil 
Aeronautics  that  land  owned  or  controlled 
by  the  U.S.  is  reasonably  necessary  for 
airport  purposes. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  on  land  which  the 
Admr.  of  Civil  Aeronautics  has  determined 
to  be  reasonably  necessary  for  airport 
purposes,  this  Department  having  deter- 
mined that  the  use  of  the  land  for  airport 
purposes  would  not  be  inconsistent  with 
the  needs  of  the  Department. 

Allen  A.  Daley,  Buffalo  030182  "A7",  A- 
25575  (Mar.  1,  1949) 

Land  within  a  withdrawal  for  townsite 
and  other  purposes  is  not  "unreserved  and 
unappropriated"  public  land  and,  there- 
fore, is  not  subject  to  lease  for  use  as  a 
public  airport. 

An  application  to  lease  withdrawn  land 
must  be  rejected ;  it  cannot  be  suspended 
to  await  action  on  a  petition  for  the  modifi- 
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cation  of  the  withdrawal  so  as  to  permit 

such  leasing. 

Ward  I.  Gay,  Anchorage  01101k  "LU",  A- 

25535  (July  15,  1949) 

The  question  of  whether  the  use  of  any 
public  land  is  reasonably  necessary  for 
airport  purposes  under  the  Federal  Airport 
Act  is  determined  by  the  Administrator  of 
Civil  Aeronautics,  not  by  the  Department 
of  the  Interior.  This  Department  deter- 
mines only  whether  a  conveyance  of  such 
land  to  a  public  agency  for  airport  use 
under  that  act  would  be  inconsistent  with 
the  Department's  needs. 

A  private  exchange  under  sec.  S  of  the 
Taylor  Grazing  Act  cannot  be  allowed 
where  the  value  of  the  selected  land  ex- 
ceeds the  value  of  the  offered  land. 
Elmore  J.  Bragg,  Blackfoot  055678,  Idaho 
0249,  A-45697  (Aug.  4,  1949) 

Where  a  request  is  received  by  the  De- 
partment from  the  Admr.  of  Civil  Aero- 
nautics for  a  conveyance  of  public  land  for 
airport  purposes  pursuant  to  the  Federal 
Airport  Act,  this  Department  cannot  prop- 
erly review  the  request  to  determine 
whether  the  land  is  needed  for  airport  pur- 
poses or  whether  the  request  is  made  in 
good  faith  or  whether  the  local  govern- 
mental agency  on  whose  behalf  the  request 
is  made  has  authority  to  apply  for  a  con- 
veyance of  the  land. 

Upon  receiving  such  a  request,  this  De- 
partment can  only  determine  whether  the 
proposed  conveyance  would  be  inconsistent 
with  the  needs  of  the  Department. 

An  applicant  for  a  tract  of  land  under 
the  Small  Tract  Act  has  no  authority  to 
occupy  or  use  the  land  prior  to  the  allow- 
ance of  his  application. 
James  P.  Kelly,  Blackfoot  055721,  A-25775 
(Apr.  11,1950) 

An  oil  and  gas  lease  authorizes  the  lessee 
to  permit  use  of  a  portion  of  the  leased 
area  for 

(A)  Landing  and  take-off  of  airplanes 
carrying  officials  and  employees  of  the 
lessee  or  of  his  operator,  or  operating  sup- 
plies and  materials  to  and  from  the  leased 
area. 
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(B)  The  construction  and  maintenance 
of  strips  on  the  leased  area  for  landing  and 
take-off  of  such  planes. 

An  oil  and  gas  lease  does  not  authorize 
the  lessee  or  others  to  use  a  leased  area  for 
a  public  airport. 

Authority  of  Oil  and  Gas  Lessee  to  Permit 
Use  of  Leased  Area  for  Landing  and  Take- 
Off  of  Airplanes  (Oct.  29,  1951) 

In  order  for  land  to  be  open  to  home- 
stead entry,  it  must  be  unappropriated 
public  land. 

A  physical  marking,  staking,  and  using 
of  a  tract  of  public  land  by  a  Govt,  agency 
is  sufficient  to  appropriate  the  land  and 
make  it  unavailable  for  homestead  entry. 

The  filing  of  an  application  by  the  Civil 
Aeronautics  Admin,  for  a  transfer  of  pub- 
lic land  in  Alaska  pursuant  to  the  act  of 
May  28,  1948,  operates  to  segregate  the 
land  from  homestead  entry  pending  action 
on  the  application. 

William  H.  Olson,  Anchorage  014500,  A- 
26289  (Dec.  18, 1951) 

The  rejection  of  an  oil  and  gas  lease  ap- 
plication is  proper  where  the  land  applied 
for  has  been  patented  to  a  municipality, 
with  a  reservation  of  the  minerals,  pur- 
suant to  the  provisions  of  the  Federal 
Airport  Act,  and  the  Civil  Aeronautics 
Admin,  has  reported,  for  the  Secretary  of 
Commerce,  that  the  leasing  of  the  land  for 
I  oil  and  gas  purposes  would  interfere  with 
its  use  as  an  airport. 

The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  an  application  for  an  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act. 

Gerald  W.  Anderson,  Salt  Lake  City 
011456,  A-26297  (Feb.  13, 1952) 

Sec.  16  of  the  Federal  Airport  Act  of 
May  13,  1946,  is  not  limited  in  its  appli- 
cation to  public  lands  but  applies  to  all 
lands  "owned  or  controlled  by  the  Federal 
Govt."  Being  a  statute  of  broad,  general 
application,  it  is  not  subject  to  the  restric- 
tions placed  by  Congress  in  public  land 
statutes  on  the  disposal  of  tidelands  held 
in  trust  for  the  Territories  but  applies  to 
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all  federally  owned  or  controlled  lands 
found  to  be  suitable  and  needed  for  the 
purposes  of  the  Act,  including  tidelands 
in  the  Territory  of  Alaska. 
Authority  to  Survey  Tidelands  to  Afford 
Description  for  Conveyance  to  Alaska 
Aeronautics  Communication  for  an  Air- 
port Under  Sec.  16  of  the  Federal  Airport 
Act  of  May  13,  1946  (Apr.  2,  1952) 

A  mining  location  made  upon  land  in- 
cluded within  an  existing  airport  lease  is 
null  and  void. 

Albert  Lindcmuth,  et  al.,  Anchorage  61749, 
A-26429  (Oct.  14,  1952) 

ALASKA 

GENERALLY 

Retirement  Deductions. 
Solicitor's    Opinion,    M-33954     (Feb.    16, 
1945) 

Hours  of  Work. 
Solicitor's     Opinion,     M-34029     (Apr.     5, 
1945) 

Held:  At  the  present  time  the  lands  in 
the  excepted  area  covered  by  the  above 
order  are  subject  to  use  and  disposition 
under  any  public  land  law  applicable  to 
Alaska. 

Executive  Order  No.  89S9,  December  16, 
1941,  1941730  "L"  (Mar.  22,  1946) 

Longshoremen  employees  of  the  Alaska 
Railroad  employed  pursuant  to  a  labor 
agreement  which  prescribes  no  regular  tour 
of  duty  are  not  entitled  to  the  same 
annual  and  sick  leave  allowance  as  other 
regular  employees  of  the  Railroad. 

Memorandum  (Mar.  25, 1946) 

The  Department  of  the  Interior  may  not 
cancel  or  relinquish  Indian  allotments 
acquired  pursuant  to  the  act  of  May  17, 
1906,  to  permit  the  development  of  the 
Glacier  Bay  National  Monument.  The 
areas  may  be  purchased  from  the  allottees 
if  appropriations  are  available  for  the 
purpose. 
Memorandum  (May  28, 1946) 

Appeal  from  decision  of  Area  Coordina- 
tor with  respect  to  allocation  of  American 
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halibut  in  Prince  Rupert,  British  Colum- 
bia, Canada.  Appeal  dismissed.  Decision  of 
Coordinator  affirmed. 
Prince    Rupert    Fishermen's    Cooperative 
Association,  M-34567  (June  21, 1946) 

Appeal  from  decision  of  Area  Coordina- 
tor with  respect  to  allocation  of  halibut  in 
Tacoma,  Washington.  Appeal  dismissed; 
decision  of  Coordinator  affirmed. 
Marush  Fish  and  Oyster  Company,  M-34570 
(June  25, 1946) 

Held:  Under  present  regulations  of  the 
War  Assets  Administration  and  this  office, 
a  Delegate  to  Congress  is  prohibited  from 
leasing,  using,  or  purchasing  such  property 
at  a  sale  held  by  this  office. 
Whether  the  Surplus  Property  Act  of  1944, 
as  amended,  or  any  other  Statute  Prohibits 
a  Delegate  to  Congress  from  Participating 
in  the  Purchase,  Lease,  or  Use  of  Surplus 
Real  or  Personal  Property  (July  8,  1946) 

Appeal  from  Area  Coordinator  of  June 
4,  1946,  with  respect  to  allocation  of  Amer- 
ican halibut  in  Sitka,  Alaska.  Appeal 
denied. 

Engstrom  Brothers,  Juneau,   Alaska,   M- 
34596  (July  13, 1946) 

Appeal  from  decision  of  Area  Coordina- 
tor of  June  4,  1946,  with  respect  to  alloca- 
tion of  American  halibut  in  Seattle,  Wash- 
ington. Reversed. 

Oxcnberg  Fish  Co.,  Inc.,  Seattle,  Washing- 
ton, M-34597  (July  13, 1946) 

In  the  absence  of  specific  legislative  au- 
thority there  is  no  power  in  the  head  of  an 
executive  department  to  dispose  of  Govt, 
property  by  alienating  the  title,  ownership, 
or  control  thereof. 

Orthopedic  Space  in  Sitka  Hospital,  Alaska, 
M-34711  (Oct.  16, 1946) 

Sales  of  groceries  and  supplies  by  the 
Alaska  Road  Commission  from  warehouse 
stocks  to  its  employees  for  personal  use. 

In  absence  of  specific  statutory  author- 
ity, a  proposed  arrangement  whereby 
Alaska  Road  Comm.  would  sell  groceries 
and  supplies  from  its  warehouse  to  its 
employees  for  their  personal  use  is  for- 
bidden. 

Memorandum  Opinion  (Jan.  16,  1947) 
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Absences  from  the  Territory  of  Alaska 
do  not  necessarily  interrupt  the  continuity 
of  the  residence  required  under  sec.  3  of  the 
Alaska  Game  Law  for  the  exercise  of  hunt- 
ing, trapping,  and  fishing  privileges. 
Resident  Privileges  Under  section  3, 
Alaska  Game  Law,  M-34S96  (Mar.  20, 
1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the  em- 
ployees under  his  supervision  by  ascertain- 
ing the  prevailing  rates  in  the  communities 
in  which  they  work  and  adjusting  their 
wage  rates  to  comparable  levels  under  the 
general  supervision  of  the  Governor  of 
Alaska,  is  a  wage-fixing  authority  within 
the  purview  of  sec.  23  of  the  act  of  Mar. 
28,  1934. 

The  procedure  followed  by  the  Chief  En- 
gineer in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar 
to  that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sev- 
eral trades  and  occupations  whose  waged 
are  adjusted  from  time  to  time  by  wage] 
fixing  authority  is  mandatory  under  sec. 
23  of  the  act  of  Mar.  28, 1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a  month- 
ly or  per  annum  basis,  are  entitled  to  over- 
time at  the  rate  of  time  and  one-half  for 
all  work  performed  in  excess  of  40  hours  a 
week  since  Mar.  28, 1934. 
Overtime  Compensation  for  Employees  of 
the  Alaska  Road  Commission,  M-3468I 
(Apr.  4,  1947) 

H.R.  3107,  A  BILL  "To  provide  for  the 
disposal  of  materials  or  resources  on  the 
public  lands  of  the   U.S.,"   would,   if  en- 
acted, apply  to  Alaska. 
Memorandum  (May  8, 1947) 

Section  5(b)(7)  of  the  Atomic  Energy 
Act. 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
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privileges"  existing  on  Aug.  1, 1946.  Unless 
the  lease,  permit  or  license  was  actually 
issued  to  the  applicant  before  Aug.  1,  1946, 
the  reservation  must  be  inserted.  Even  in 
the  absence  of  the  reservation,  a  mineral 
lessee  must  confine  his  mining  operations 
to  the  extracting  of  those  minerals  for 
which  the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may- 
be conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications     for    stock-raising    home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  clas- 
sified as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest   pur- 
poses under  the  act  of  Mar.  20,  1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
fissionable  source  material  reservations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
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he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right 
to  a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits 
of  fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O. 
No.  9613,  and  the  land  is  now  subject  to 
the  Atomic  Energy  Act. 
Section  5(1))  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Request  for  issuance  of  a  permit  to  main- 
tain a  houseboat  on  Paxson  Lake,  Alaska. 

The  surrounding  lands  are  all  owned 
by  the  U.S.  and  administered  by  the  Bur. 
of  Land  Management.  Thus,  the  U.S.  may 
permit  the  use  of  the  lake. 

Navigability  is  immaterial  as  Bur.  of 
Land  Management  is  the  only  agency  which 
can  authorize,  or  refuse  to  authorize,  use 
of  the  lake. 

Therefore,  there  is  no  legal  obstacle  to 
issuance  of  a  permit  to  use  Paxson  Lake 
to  operate  a  houseboat. 
Request  for  issuance  of  a  permit  to  main- 
tain a  houseboat  on  Paxson  Lake,  Alaska 
(May  22, 1947) 

Proposed  public  order  to  rewithdraw  and 
reserve  certain  parcels  of  land  for  town 
site  purposes  is  unnecessary  for  the  fol- 
lowing reasons : 

All  the  lands  were  specifically  reserved 
under  E.O.  No.  2242  for  townsite  purposes. 

The  people  who  built  permanent  im- 
provements and  are  at  present  occupying 
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the  lots  are  granted  a  preference  under 
E.O.  No.  3480. 

The  people  who  are  renting  Govt.-owned 
cottages  could  buy  the  lot  and  the  build- 
ings without  having  to  tear  the  buildings 
down  according  to  our  interpretation  of  43 
CFR  297.3(c)  and  43  CFR  297.3(h). 
South  and  Eastern  Addition  to  Anchorage 
Townsite  (July  25,  1947) 

An  analysis  of  the  effect  of  the  Alaskan 
Cession  Treaty  on  native  possessory  rights, 
in  the  light  of  Supreme  Court  decisions 
construing  other  treaties. 
Alaskan  Cession  Treaty  (Dec.  12,  1947) 

Does  the  Secretary  have  the  authority 
to  convey  land  to  the  Alaska  Housing 
Authority  under  the  above  act? 

The  Secretary  is  authorized  to  sell  land 
for  fair  value  not  to  transfer  it  without 
consideration. 

This  authority  extends  to  lands  which 
are  appropriated. 

Alaska  Housing  Act  of  April  23, 1949  (P.L. 
52,  81st  Congress)  (June  3,  1949) 

In  the  Territory  of  Alaska,  the  Federal 
Government  has  title  to  and  control  over 
the  tidelands,  the  lands  beneath  navigable 
inland  waters,  and  lands  of  the  continental 
shelf  beneath  those  portions  of  the  open 
sea  which  constitute  territorial  watem 
The  Congress  has  not  delegated  its  power 
over  such  lands  to  the  Territorial  govern- 
ment of  Alaska. 

As  seaweed  growing  upon  lands  of  the 
U.S.  in  the  Territory  of  Alaska  is  the  prop- 
erty of  the  U.S.,  it  can  be  disposed  of  only 
pursuant  to  an  authorization  from  the  Con- 
gress, and  no  statutory  provision  for  its 
disposal  has  been  enacted. 
Use  of  Seaweed  Beds  in  Southeastern 
Alaska,  M-36006  (June  30,  1949) 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31,  1947,  is  ap- 
plicable to  the  disposal  of  sand,  stone,  and 
gravel,  from  the  reserved  school  section 
lands  in  Alaska.  The  proceeds  from  such 
sales  must  be  credited  to  the  account  "sale 
of  public  lands." 

Deposits  of  Proceeds  from  the  Sale  of 
Gravel  from  School  Sections  (Nov.  25, 
1949) 
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In  the  first  place  there  is  no  reference 
to  "Territories"  in  the  statute  only  to 
"State." 

A  look  at  the  legislative  history  would 
lead  one  to  believe  that  in  the  absence 
of  a  showing  of  Congressional  intent  to 
make  the  statute  applicable  to  Alaska,  it 
cannot  be  so  applied. 

The  act  was  passed  to  remedy  a  situa- 
tion which  did  not  exist  in  Alaska.  In  order 
to  extend  this  act  to  Alaska  there  must  be 
legislation  to  that  effect. 

There  is  one  Land  Office  decision  which 
mentions  this  act  and  the  belief  that  it 
applies  to  Alaska,  but  in  the  absence  of  a 
statement  of  the  reasons  for  this  belief, 
that  decision  should  not  influence  future 
decisions. 

Does  the  Act  of  Jan.  20,  1922,  Apply  to 
Alaska  (Jan.  3,  1950) 

The  patent  issued  to  the  city  does  not 
contain  any  provision  for  forfeiture  of  the 
title  in  the  event  of  failure  to  use  the  land 
for  the  purposes  contemplated — the  title 
is  alienable. 

What  title  ivas  acquind  by  the  City  of 
Ketchikan,  Alaska,  to  land  purchased 
under  the  Act  of  Sept.  30,  1890  (Feb.  10, 
1950) 

The  question  whether  an  existing  regula- 
tion of  the  Alaska  Game  Commission,  pro- 
viding that  within  a  specified  area  no 
person  shall  take  any  fur  animal  without 
having  resided  within  the  area  continu- 
ously for  one  year,  is  authorized  by  sub- 
division M  of  sec.  10  of  the  Alaska  Game 
Law  is  academic  in  view  of  the  fact  that 
the  Commission  now  desires  to  revoke  the 
regulation  and  clearly  has  the  discretion- 
ary power  to  do  so. 

Residence  Requirements  for  Taking  Fur 
A?iimals  in  Fur  Management  Areas  in 
Alaska,  M-36030  (May  2,  1950) 

The  secretary  of  a  Territory,  if  a  Fed- 
eral officer,  may  properly  be  regarded  as 
an  "inferior  officer,"  as  that  term  is  used 
in  the  Constitution ;  and,  accordingly,  the 
Congress  may  constitutionally  vest  in  the 
President  alone  the  power  to  appoint  a 
territorial  secretary. 
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Sec.  1843  of  the  Rev.  Stats,  is  to  be  con- 
strued as  though  it  read  "There  shall  be 
appointed  [by  the  President]  a  secretary." 

The  President  may,  without  securing  the 
advice  and  consent  of  the  Senate,  appoint 
the  Secretary  of  Alaska. 
Secretary  of  Alaska,  M-36076    (Apr.   24, 
1951) 

The  Secretary  of  the  Territory  of  Alaska 
is  appointed  for  a  4-year  term  and,  there- 
fore, does  not  hold  a  "permanent"  or  "in- 
definite" appointment,  within  the  meaning 
of  these  terms  as  used  in  sec.  14  of  the 
Veterans  Preference  Act  of  1944. 

Sec.  14  of  the  Veterans  Preference  Act 
of  1944  is  not  applicable  to  officers  or 
employees  of  territorial  or  insular  govern- 
ments established  under  the  authority  of 
the  U.S. 

The  Secretary  of  the  Territory  of  Alaska 
is  a  territorial  officer,  and  not  an  officer  or 
employee  of  the  Federal  Government. 
Applicability  of  Sec.  14  of  Veterans  Pref- 
erence Act  of  1944  to  Secretary  of  Alaska, 
M-36098  (Sept.  12,1951) 

Alaska,  an  incorporated  Territory,  is 
not  "outside  the  U.S."  for  the  purposes  of 
sec.  2  of  the  Buy  American  Act. 

The  acquisition  of  articles,  materials,  or 
supplies  for  public  use  in  Alaska  is  subject 
to  the  provisions  of  the  Buy  American  Act 
in  the  same  manner  and  to  the  same  ex- 
tent as  the  acquisition  of  articles,  materi- 
als, or  supplies  for  public  use  within  the 
boundaries  of  the  States  of  the  Union. 
Applicability  of  Buy  American  Act  to 
Alaska,  M-36117  (Dec.  27,  1951) 

Sec.  16  of  the  Federal  Airport  Act  of 
May  13,  1946,  is  not  limited  in  its  applica- 
tion to  public  lands  but  applies  to  all  lands 
"owned  or  controlled  by  the  Federal  Govt." 
Being  a  statute  of  broad,  general  applica- 
tion, it  is  not  subject  to  the  restrictions 
placed  by  Congress  in  public  land  statutes 
on  the  disposal  of  tidelands  held  in  trust 
for  the  Territories  but  applies  to  all  fed- 
erally owned  or  controlled  lands  found  to 
be  suitable  and  needed  for  the  purposes  of 
the  Act,  including  tidelands  in  the  Terri- 
tory of  Alaska. 

Authority  to  Survey  Tidelands  to  Afford 
Description  for  Conveyance  to  Alaska  Aero- 
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nautics  Communications  for  an  Airport 
Under  Sec.  16  of  the  Federal  Airport  Act  of 
May  13,  1946  (Apr.  2,  1952) 

All  revocable  permits  issued  by  the 
Forest  Service,  Dept.  of  Agriculture,  pur- 
suant to  its  regulations  in  36  CFR  251.1- 
251.5  for  lands  in  the  Tongass  National 
Park,  Alaska,  terminated  immediately 
upon  the  exclusion  of  the  lands  from  the 
forest  by  Public  Land  Order  No.  842  of 
June  19, 1952. 

All  applications  of  former  permittees  of 
the  Forest  Service  to  obtain  further  rights 
on  lands  which  by  Public  Land  Order  No. 
842  of  June  19,  1952,  were  eliminated  from 
the  Tongass  National  Forest,  Alaska, 
should  be  filed  in  the  land  office,  in  accord- 
ance with  the  applicable  regulations  of  the 
Dept.  of  the  Interior. 
Rights  of  Permittees  Under  Forest  Service 
Special  Use  Permits  for  Forest  Lands,  Af- 
ter Exclusion  of  Lands  From  Forest;  Ap- 
plications for  Further  Rights  to  be  Filed 
in   the  Land   Office    (Mar.   6,   1953) 

The  Trust  Territory  of  the  Pacific 
Islands  is  not  a  "territory"  or  "possession" 
of  the  U.S.  within  the  meaning  of  43  U.S.C. 
48,  and  the  annual  appropriation  act 
language  applicable  to  the  functions  of  the 
Geological  Survey.  The  Geological  Survey 
does  not  have  authority  to  expend  or  re- 
quest the  expenditure  of  funds  for  work 
only  appertaining  to  the  Trust  Territory 
from  the  regular  appropriations  to  the 
Geological  Survey. 

Authorization  for  the  Geological  Survey  to 
carry  on  its  Functions  in  the  Trust  Ter- 
ritory of  the  Pacific  Islands,  M-36209  (May 
10, 1954) 

In  the  absence  of  a  clear  showing  of  a 
legislative  intent  to  effect  existing  rights 
and  obligations,  an  amendment  requiring 
the  insertion  of  a  reverter  clause  in  con- 
veyances of  small  tracts  to  Interior  De- 
partment employees  in  Alaska  will  not  be 
construed  to  apply  to  patents  issued  pur- 
suant to  leases  giving  the  holder  an  option 
to  purchase  in  effect  at  the  time  the  amend- 
ment is  enacted. 

Where  two  laws  are  enacted  four  days 
apart  providing  for   the  classification   of 
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lands  in  Alaska  for  certain  purposes,  the 
first  of  which  specifically  states  that  the 
classification  shall  segregate  the  land  from 
other  forms  of  disposal  and  the  second 
of  which  is  silent  on  the  point,  it  is  doubt- 
ful, in  the  absence  of  a  regulation  so  pro- 
viding, that  classification  pursuant  to  the 
second  law  will  have  such  a  segregative 
effect. 

A  regulation  providing  that  classification 
in  Alaska  under  a  law  authorizing  such 
classification  will  segregate  the  lands  from 
other  forms  of  disposal  would  not  neces- 
sarily be  ineffective. 
Memorandum  ( Oct.  4, 1954 ) 

ALASKA  RAILROAD 

Whether  the  Alaska  Railroad  has  funds 
which  may  be  used  for  the  construction 
and  operation  of  tourist  facilities  in  Mount 
McKinley  National  Park. 
Memorandum  (Nov.  13, 1945) 

Hours  of  Labor  for  Wage  Board  Em- 
ployees. 
Memorandum  (Jan.  5, 1946) 

Alaska  Railroad  Retirement  Act. 
Memorandum  (Feb.  18,  1946) 

Longshoremen  employees  of  the  Alaska 
Railroad  employed  pursuant  to  a  labor 
agreement  which  prescribes  no  regular  tour 
of  duty  are  not  entitled  to  the  same  annual 
and  sick  leave  allowance  as  other  regular 
employees  of  the  Railroad. 
Memorandum  (Mar.  25, 1946) 

Federal  Employees  Pay  Acts  of  1945, 
1946  are  applicable  to  employees  paid  com- 
pensation pursuant  to  Classification  Act 
of  1923,  as  amended,  or  statutory  salaries 
otherwise  specifically  prescribed  in  acts 
of  Congress. 

Solicitor's     Opinion,    M-34603     (Aug.     6, 
1946) 

Alaska  Railroad  authorized  by  Interior 
Department  Appropriation  Act,  1947,  to 
employ  equipment  specialists  with  tempo- 
rary sub-headquarters  in  U.S.  and  clerks 
and  stenographers  with  requirement  for 
preliminary   instructions   at   Washington, 
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D.C.  office  of  Railroad  prior  to  reporting 

to  Anchorage  headquarters. 

Solicitors    Opinion,    M-3467S     (Sept.    20, 

1946) 

Addition  by  an  employee  of  words 
''Signed  Under  Protest"  to  his  signature  on 
antistrike  affidavit,  prescribed  by  Depart- 
mental regulation,  does  not  nullify  effect  of 
affidavit  and  does  not  preclude  payment  of 
employee's  salary  from  funds  appropriated 
by  act. 

Solicitor's    Opinion,    M-34704     (Sept.    30, 
1946) 

Recruits  for  service  with  the  Alaska 
Railroad  whose  residence  at  the  time  of 
employment  was  Washington,  D.C,  may 
be  paid  travel  expenses  from  Washington, 
D.C,  to  Anchorage,  Alaska. 
Solicitor's  Opinion,  M-34772  (Dec.  4, 
1946) 

Claim  should  be  denied  since  damage  was 
not  caused  by  the  negligent  or  wrongful 
act  or  omission  of  the  Govt,  employee  who 
was  operating  the  Govt.-owned  vehicle  at 
the  time  of  the  collision  with  claimant's 
vehicle. 

Solicitor's    Opinion.     M-34563     (Dec.    24, 
1946 

Sec.  7  of  the  act  of  Aug.  2,  1946,  does  not 
prohibit  payment  of  travel  expenses  of  new 
appointees   employed  for  periods   of  less 
than  12  months. 
Memorandum  (Mar.  4,  1947) 

Proposed  public  order  to  rewithdraw  and 
reserve  certain  parcels  of  land  for  townsite 
purposes  is  unnecessary  for  the  following 
reasons : 

All  the  lands  were  specifically  reserved 
under  E.O.  No.  224€  for  townsite  purposes. 

The  people  who  built  permanent  im- 
provements and  are  at  present  occupying 
the  lots  are  granted  a  preference  under 
E.O.  No.  3489. 

The  people  who  are  renting  Govt.-owned 
cottages  could  buy  the  lot  and  the  buildings 
without  having  to  tear  the  buildings  down 
according  to  our  interpretation  of  43  CFR 
297.3(c)  and  43  CFR  297.3(h). 
Southern  and  Eastern  Addition  to  Anchor- 
age Townsite  (July  25, 1947) 
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So  long  as  the  annual  appropriation  acts 
of  the  Department  expressly  appropriate 
moneys  to  the  Alaska  Railroad  for  the  "op- 
eration and  maintenance  of  ocean-going  or 
coastwise  vessels  *  *  *,"  the  Alaska  Rail- 
road can  properly  use  its  appropriated 
funds  for  the  purpose  of  operating  and 
maintaining  ocean-going  or  coastwise  ves- 
sels "when  deemed  necessary"  by  the  Sec- 
retary of  the  Interior  or  any  other  official 
to  whom  the  Secretary  may  have  delegated 
the  authority  to  make  such  determinations. 
Operation  of  Ships  by  the  Alaska  Railroad, 
M-35038  (Apr.  28,  1948) 

Where  the  one-year  contract  of  Counsel, 
the  Alaska  R.R.,  was  terminated  prior  to 
its  expiration  date  in  a  manner  contrary 
to  the  provisions  of  the  Veterans'  Pref- 
erence Act  of  1944,  and  pursuant  to  the 
recommendation  of  the  Civil  Service  Com- 
mission Counsel,  has  been  reinstated  for  a 
period  sufficient  in  time  to  enable  him  to 
complete  a  full  year  of  service,  compen- 
sation should  not  be  paid  to  him  for  the 
period  of  some  11  weeks  between  the  dates 
of  termination  and  reinstatement,  when 
he  rendered  no  services  to  the  Railroad. 
Payment  of  Compensation  to  Counsel,  the 
Alaska  Railroad,  M-35039  (May  7,  1948) 

There  is  legal  authority  in  the  Alaska 
Railroad  under  the  provisions  of  its  con- 
tract with  the  Northern  Stevedoring  and 
Handling  Corp.  to  terminate  the  contract 
by  giving  30  days'  written  notice  to  the 
corporation. 

It  is  a  matter  of  administrative  discre- 
tion whether  more  advantageous  terms  in 
the  matter  of  stevedoring  services  for  the 
future  can  probably  be  obtained  by  inviting 
competitive  bids  than  by  proceeding  under 
the  present  contract. 

Termination  of  the  Alaska  Railroad  of 
Contract  with  Northern  Stevedoring  and 
Handling  Corporation,  M-35094  (Mar.  25, 

j   1949) 

A  homestead  application  for  land  which 
is  withdrawn  from  entry  under  the  Alaska 

!   Railway  Act  must  be  rejected,  so  long  as 
the  withdrawal  is  in  effect. 

When  sees.  16  and  36  of  any  township  in 
Alaska  were  withdrawn  from  entry  prior 
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to  their  being  surveyed,  they  would,  upon 
the  revocation  of  the  withdrawal  subse- 
quent to  the  survey  of  the  lands,  become 
subject  to  the  reservation  of  such  sections 
to  the  Territorial  Govt,  for  school  purposes 
unless  they  were  of  a  known  mineral  char- 
acter at  the  date  of  acceptance  of  the 
survey. 
John  J.  Corey,  A-25892  (Aug.  11,  1950) 

The  fact  that  a  claimant  is  employed  by 
the  Govt,  does  not  bar  him  from  receiving 
an  award  under  the  Federal  Tort  Claims 
Act  in  a  proper  case. 

The  authority  of  administrative  officials 
to  settle  claims  under  the  Federal  Tort 
Claims  Act  is  limited  to  situations  where 
the  claims  are  based  upon  negligence  or 
misconduct  on  the  part  of  Govt,  personnel. 
Claims  of  Government  Employees  Arising 
out  of  Fire  at  Shops  of  the  Alaska  Rail- 
road, M-36073  (Mar.  20,  1951) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if 
they  have  previously  been  offered  for  sale 
at  public  sale,  unreserved  lots  shown  by 
the  records  not  to  have  been  thus  offered 
are  not  subject  to  private  sale. 

Where  in  1915  it  was  decided  to  locate 
the  main  part  of  the  townsite  of  Anchorage, 
Alaska,  on  a  nearly  level  plateau  from  100 
to  120  feet  above  Knik  Arm  and  Ship's 
Creek,  instead  of  on  the  flats  along  the 
shoreline  and  on  the  more  or  less  steep 
hillsides  rising  therefrom  and  where  it 
was  decided  to  withhold  from  public  sale 
the  lots  in  certain  unreserved  blocks,  with 
the  exception  of  a  small  number  of  lots  to 
be  sold  for  livery  barns,  wholesale  estab- 
lishments, and  warehouses  and  where  the 
lots  and  blocks  so  withheld  were  not  spe- 
cifically designated  by  lot  and  block  num- 
ber but  were  generally  described  in  geo- 
graphical terms  as  being  below  the  rim 
of  the  plateau  and  on  the  tract  book  as 
never  sold  must  be  deemed  to  be  among 
the  lots  withheld  from  public  sale. 

Where  certain  townsite  lots  on  a  plat  of 
resurvey  are  different  in  delineation,  area, 
and  certain  boundaries  from  lots  bearing 
the  same  designations  on  the  plat  of  origi- 
nal survey,  the  lots  on  the  plat  of  resurvey 
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are  new  lots,  superseding  those  similarly 
designated  on  the  original  plat. 
Maynard    R.    Smith,    Anchorage    016020, 
016022,  A-26197  (July  31,  1951) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if  they 
have  previously  been  offered  for  sale  at 
public  sale,  lots  not  shown  by  the  records 
to  have  been  thus  offered  are  not  subject 
to  private  sale. 

Where  townsite  regulations  provide  that 
townsite  lots  offered  at  public  sale  but  not 
sold  may  be  sold  at  private  entry  in  the 
discretion  of  the  Secretary,  that  officer  is 
under  no  obligation  to  sell  such  lots  at 
private  sale,  but  he  may  sell  or  reserve 
them  as  he  may  deem  warranted. 
Maynard  R.  Smith,  Anchorage  01626Jh  A- 
26273  (June  3, 1952) 

Doctrine  of  res  ipsa  loquitur  is  a  rule  of 
evidence  which  permits  an  inference  of 
negligence  by  furnishing  a  substitute  for 
it,  thus  relieving  the  claimant  of  the  bur- 
den of  producing  specific  proof  of  it. 

The  doctrine  of  res  ipsa  loquitur  is  that 

(1)  if  the  cause  of  the  incident  is  known, 

(2)  if  the  thing  which  caused  the  damage 
was  under  the  control  of  the  defendant, 
and  (3)  if  the  incident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen 
if  those  who  have  control  use  proper  care, 
reasonable  evidence  is  afforded,  in  the 
absence  of  an  explanation  by  the  defend- 
ant, that  the  incident  arose  from  want  of 
care. 

Emard  Packing  Company,  T-545  (Aug.  25, 
1954) 

The  act  of  Mar.  12,  1914,  authorizing 
the  President  to  operate  railroads  in  Alas- 
ka, which  authority  has  been  vested  in  the 
Secretary  of  the  Interior  by  Executive 
order,  and  the  Interior  Department  Appro- 
priation Act,  1955,  contain  authority  under 
which  the  Alaska  Railroad  may  operate 
ocean-going  vessels,  provided  the  Secre- 
tary, or  his  properly  authorized  representa- 
tive, determines  such  operations  to  be  nec- 
essary for  the  benefit  and  development  of 
industry  or  travel  in  the  area  served. 
Operation  of  Ships  oy  the  Alaska  Rail- 
road, M-36244  (Sept.  30,  1954) 
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Plours  of  Work. 

Solicitor's  Opinion,  M-34029  (Apr.  5, 1945) 

Claim  for  Damage  to  Property. 
G.  E.  Jennings,  M-33851  (July  10,  1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34205     (Sept.    14, 
1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,     M-33868     (Oct.     10, 
1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34049     (Dec.     10, 
1945) 

Claim  for  Damage  to  Property. 
Solicitor's     Opinion,     M-34250     (Feb.     4, 
1946) 

Claim  for  Damage  to  Property. 
Solicitor's     Opinion.     M-34365     (Feb.     4, 
1946) 

Sales  of  groceries  and  supplies  by  the 
Alaska  Road  Commission  from  warehouse 
stocks  to  its  employees  for  personal  use. 

In  absence  of  specific  statutory  authority, 
;i  proposed  arrangement  whereby  Alaska 
Road  Comm.  would  sell  groceries  and  sup- 
plies from  its  warehouse  to  its  employees 
for  their  personal  use  is  forbidden. 

Memorandum  Opinion  (Jan.  16,  1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  it  has  not  been 
established  that  the  injury  and  damage 
complained  of  were  caused  by  the  negli- 
gent or  wrongful  act  or  omission  of  a  Govt, 
employee. 

Solicitor's    Opinion,    M-34585     (Feb.     17, 
1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  com- 
munities in  which  they  work  and  adjusting 
their  wage  rates  to  comparable  levels  un- 
der the  general  supervision  of  the  Gov- 
ernor of  Alaska,  is  a  wage-fixing  authority 
within  the  purview  of  sec.  23  of  the  act 
of  Mar.  28, 1934. 
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The  procedure  followed  by  the  Chief  En- 
gineer in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar 
to  that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  several 
trades  and  occupations  whose  wages  are 
adjusted  from  time  to  time  by  wage-fixing 
authority  is  mandatory  under  sec.  23  of 
the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of 
40  hours  a  week  since  Mar.  28, 1934. 
Overtime  Compensation  for  Employees  of 
the  Alaska  Road  Commission,  M-34680 
(Apr.  4, 1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act,  since  there  is  insuf- 
ficient evidence  in  the  record  to  show  that 
the  collision  on  which  the  claim  is  based 
was  caused  by  a  Govt.-owned  vehicle.  Ad- 
ministrative Determination. 
Solicitor's  Opinion,  M-34472  (Apr.  8, 1947) 

Claims  have  been  reconsidered  and  de- 
nied under  the  Federal  Tort  Claims  Act, 
since  property  was  lost  as  the  result  of  the 
capsizing  of  a  ferry  boat  operated  by  its 
owner  who  was  not  an  employee  of  the  U.S. 
No  officer  or  employee  of  the  Govt,  was 
negligent  in  arranging  for  the  ferry  service. 

A  ferryman  or  other  common  carrier  en- 
gaged in  transporting  Govt,  employees  at 
the  customary  rates  and  at  the  expense  of 
the  Govt,  is  not  an  "employee  of  the  Govt." 
within  the  meaning  of  the  Federal  Tort 
Claims  Act.  Administrative  Determination. 
Solicitor's  Opinion,  M-34250  (Apr.  15, 
1947) 

In  the  case  of  public  highways  in  Alaska 
constructed  or  maintained  under  the  juris- 
diction of  the  Secretary  of  the  Interior, 
the  width  of  the  highways  may  be  fixed  by 
that  official. 

Procedure  outlined  for  the  establishment 
of  highways  of  prescribed  widths. 
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Regardless  of  whether  the  Alaska  high- 
way withdrawal  made  by  Public  Land 
Order  No.  601  is  modified  or  revoked,  it  is 
desirable  that  the  width  of  all  public  high- 
ways in  the  Territory  should  be  fixed  by  or 
under  the  direction  of  the  Secretary  of  the 
Interior. 
Memorandum  (Feb.  7, 1951) 

The  subrogee  of  an  employee  of  the  Govt, 
who  has  parked  his  automobile  on  Govt, 
property  provided  for  that  purpose  is  not 
precluded  by  the  fellow-servant  rule  from 
receiving  an  award  under  the  Federal  Tort 
Claims  Act  where  the  automobile  is  struck 
and  damaged  by  a  truck  negligently  oper- 
ated by  another  employee  of  the  Govt.,  and 
where  the  subrogee  has  paid  the  owner  of 
the  automobile  for  the  damage. 
Service  Fire  Insurance  Company  of  N.Y., 
T-414  (Mar.  10,  1952) 

COAL  LEASES  AND  PERMITS 

It  is  proper  to  base  the  wages  of  the  em- 
ployees of  the  Alaska  Railroad  upon  the 
"prevailing  wages"  and  the  "40-hour  work- 
week," and  there  is  no  legal  objection  to 
the  inclusion  in  the  basic  rate  of  compen- 
sation of  a  cost  of  living  differential. 
Solicitor's  Opinion,  M-35030  (Mar.  26, 
1948) 

The  fact  that  a  lessee  of  Govt,  coal  land 
in  Alaska  is  insolvent  does  not  warrant  the 
giving  of  consent  to  a  suspension  of  opera- 
tions for  a  specified  period  under  a  lease 
provision  stating  that  "If  the  lessee  shall 
be  unable  to  continue  the  operation  of  the 
mine  for  any  cause,  not  due  to  the  fault  or 
negligence  of  the  lessee,  he  shall  be  en- 
titled to  the  suspension  of  operations  for 
such  a  length  of  time  *  *  *  as  may  be 
specified  in  the  order  of  suspension  *  *  *," 
where  the  record  fails  to  show  that  the 
insolvency  was  caused  by  the  extraordi- 
nary and  unforeseeable  circumstance  be- 
yond the  control  of  the  lessee  and  that 
there  is  a  favorable  prospect  that  such  con- 
dition will  overcome  within  a  reasonable 
and  foreseeable  period  of  time. 
Buffalo  Coal  Mining  Company,  Anchorage 
010214,  A-25652  (Sept.  16,  1949) 
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Lands  in  Alaska  valuable  for  coal  are 
not  subject  to  entry  or  disposition  under 
the  soldiers'  additional  homestead  law. 
George   C.  Davis,  Anchorage   OUUU  A- 
25774  (Jan.  3, 1951) 

The  issuance  of  a  coal  prospecting  permit 
on  Alaskan  lands  known  to  contain  coal 
was  proper  where  it  appears  that  the  work- 
ability of  the  deposits  on  such  lands  was 
not  determined  at  the  time  when  the  permit 
was  issued. 

Where  a  coal  prospecting  permittee 
shows  that  land  contains  coal  in  commer- 
cial quantities,  and  where  the  evidence  in- 
dicates that  the  permittee  has  complied 
with  the  terms  of  his  permit  and  with  the 
applicable  regulations,  he  is  entitled  to 
a  preference  right  lease  on  the  lands  in- 
cluded in  the  permit. 
Emil  UsibelU,  A.  Ben  Shaltit,  Fairbanks 
07350.  A-26277  (Oct.  2,  1951) 

The  leasing  of  the  unreserved  coal  lands 
in  Alaska  is  within  the  discretion  of  the 
Secretary  of  the  Interior. 

Where  the  market  for  coking  and  black- 
smithing  coal  is  well  supplied  and  where  it 
is  shown  that  the  known  deposits  of  such 
high  quality  coal  in  the  Alaska  railroad 
belt  area  are  small,  it  was  proper,  in  the 
public  interest,  to  reject  an  application  for 
a  coal  lease  on  lands  in  that  area,  which 
are  known  to  contain  deposits  of  such  coal. 
Jack  Tost  and  Rudolph  Sterbenz,  Anchor- 
age 012675,  A-26167  (Feb.  1,  1952) 

Where  a  protest  against  the  issuance  of 
a  coal  permit  is  based  on  the  grounds  that 
the  applicant  abandoned  mine  operations 
under  a  previous  permit,  leaving  the  com- 
munity without  a  coal  supply  and  the  ap- 
plicant is  financially  unable  to  commence 
new  operations,  the  protest  is  properly  dis- 
missed where  it  appears  that  the  former 
operations  were  terminated  because  of  the 
expiration  of  the  former  permit  and  that 
the  applicant  has  made  financial  arrange- 
ments for  new  operations. 
Bruno  Agostina,  Anchorage  018007,  A- 
26506  (Dec.  15,1952) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
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Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 
A  coal  prospecting  permit  will  not  be 
issued  for  land  in  Alaska  which  is  prop- 
erly subject  to  leasing  and  which  contains 
a  high  grade  deposit  of  blacksmithing  and 
coking  coal  for  which  there  is  an  insuffi- 
cient deposit. 

Alaska  Coal  Company,  Anchorage  015052, 
A-26859  (July  1,1954) 
FISH  TRAPS 

Whether  the  Territorial  Legislature  of 
Alaska  has  the  power  to  enact  legislation 
to  control  and  regulate,  by  licensing  and 
taxation,  the  entry  of  persons  into  the 
business  of  catching  fish  by  means  of  fish 
traps  within  the  Territory  of  Alaska,  and 
to  create  a  Commission  or  other  instru- 
mentality to  administer  such  an  act. 
Memorandum  (Dec.  8, 1944) 

Upon  petition  of  permit  holders  of  11 
trap  sites  in  Southeastern  Alaska,  the  Sec- 
retary requested  evidence  submitted  to  him 
upon  which  he  could  make  determination 
as  to  which  of  conflicting  permit  holders 
was  entitled  to  occupy  each  of  these  sites 
during  1946  fishing  season.  The  parties  in- 
volved entered  into  agreement  among 
themselves  making  it  unnecessary  for  the 
Secretary  to  take  action  this  year. 
Klawock  Coop.  Assn.,  Native  Village  of 
Kake,  and  Hydaburg  Coop.  Assn.  v.  Libby, 
McNeill  d  Libby  et  al.  (July  31,  1946) 

Although  no  legal  bar  to  granting  of  loan 
to  native  group  in  Alaska  for  installation 
and  maintenance  of  fish  trap,  it  is  too  late 
for  Department  to  take  favorable  action  on 
such  application  for  1947  season.  Secretary 
not  prohibited  from  making  available  to 
any  bureau  of  Department  the  fisheries 
data  furnished  by  members  of  industry 
pursuant  to  sec.  10  of  act  of  June  26,  1906. 
Alaska  Salmon  Fishery  Fish  Traps  (Feb. 
26, 1947) 

Applications  for  soldiers'  additional 
homestead  entry,  filed  more  than  7  years 
after  the  lands  were  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws  subject  to  valid  existing  rights, 
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were  properly  rejected  where  the  un- 
authorized use  and  occupancy  of  the  land 
for  fish  trap  sites  before  the  date  of  the 
withdrawal  are  asserted  as  the  basis  of 
the  applicant's  claim  to  a  valid  existing 
right  to  such  land. 

The  soldiers'  additional  homestead  entry 
statute  does  not  require  that  the  determi- 
nation as  to  the  allowance  of  applications 
thereunder  be  made  on  the  record  after  an 
opportunity  for  a  hearing. 
Libby,  McNeill  and  Libby,  Anchorage 
012651,  012664,  A-26720  (Sept.  9,  1953) 

FUR  FARMING 

Applicability  of  the  license  provisions 
of  the  Alaska  Game  Law  to  certain  classes 
of  fur  dealers. 
Memorandum  (June  18, 1943) 

The   Secretary  of  the   Interior  has  no 
[authority  to  waive  or  to  abstain  from  col- 
lecting a  debt  due  to  the  U.S.  as  accrued 
rental  under  a  fur  farming  lease. 
Karl  J.  Miller,  Anchorage  01088,   010450 
'K",  A-25215  (July  2, 1948) 
GOVERNOR 
Authority    of    Governor    of    Alaska    to 
Grrant  Reprieves  and  Pardons. 
Solicitor's    Opinion,    M-33940     (Jan.    24, 
L945) 

The  Secretary  of  the  Interior  may,  un- 
ler  E.O.  No.  7796,  permit  the  Executive 
Assistant  to  the  Governor  of  Alaska  to 
iccept  and  hold  the  position  of  Consultant 
o  the  Alaska  Development  Board,  as  the 
luties  of  the  two  positions  are  related  to  a 
ooperative  program  which  is  being  carried 
>n  jointly  by  the  Department  and  the 
Territory  of  Alaska. 

~)ual Employment,  M-34998  (Supp.)  (Sept. 
!4, 1947) 
GRAZING 

Petition  for  renewal  denied  by  Bureau 
»f  Land  Management. 
lurt  Myers,  Phoenix  078482  "K",  A-24464 

Sept.  18, 1947) 

for    grazing    rental    relief 


Application 
lenied. 

269-098—74- 
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In  the  absence  of  a  showing  of  financial 
loss,  no  relief  from  the  rental  obligations 
under  a  grazing  lease  of  public  lands  in 
Alaska  can  be  allowed  under  the  act  of 
May  29,  1943. 

Chirikof  Island  Cattle  Co.,  Anchorage 
07280,  07109,  A-25781   (Oct.  21,  1949) 

Where  one  applicant  for  a  grazing  lease 
on  an  area  in  Alaska  protests  against  the 
issuance  of  a  grazing  lease  on  the  area  to 
another  applicant,  it  is  proper  to  dismiss 
the  protest  if  it  appears  that  the  area  is 
essential  to  the  needs  of  the  lessee  and 
is  not  essential  to  the  needs  of  the  protes- 
tant. 

Seivard  W.  Old,  Joseph  H.  Zentner,  An- 
chorage 011253,  010892,  A-26348  (June  30, 
1952) 

HEADQUARTERS  SITES 

To  qualify  to  buy  a  five-acre  tract  in 
Alaska  as  a  home  or  headquarters  site 
under  the  first  proviso  of  sec.  10  of  the  act 
of  May  14,  1898,  as  amended,  the  claimant 
must  be  engaged  in  trade,  manufacture,  or 
other  productive  industry;  but  it  is  not 
necessary  that  he  carry  on  his  trade  or 
other  occupation  on  the  tract. 
Interpretation  of  First  Proviso  of  Section 
10  of  the  Act  of  May  14,  1898,  as  Amended, 
M-36187  (Nov.  12, 1953) 

HOMESITES 

A  person  who  desires  to  acquire  a  home- 
site  under  the  Alaska  Homesite  Act  cannot 
do  so  by  settling  on  land  previously  with- 
drawn from  entry  under  the  public  land 
laws. 

A  withdrawal  made  subject  to  valid  ex- 
isting rights  attaches  as  a  secondary  claim 
on  land  subject  to  such  rights  and,  on  the 
subsequent  termination  of  such  rights,  be- 
comes the  dominant  claim  on  the  land. 

Settlement  is  a  personal  act,  and  a  set- 
tlement right  under  the  public  land  laws 
cannot  be  acquired  by  the  purchase  of  the 
improvements  and  possession  of  another. 

No  right  prohibited  by  law  can  accrue 
to  a  person  because  of  reliance  on  errone- 
ous information  furnished  by  administra- 
tive personnel  of  the  Govt. 
Catherine  Blankenburg,  Anchorage  010661, 
A-25947  (Dec.  7, 1950) 
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Where,  on  an  application  for  a  free  home- 
stead survey,  the  Bur.  of  Land  Manage- 
ment, in  addition  to  holding  that  the  ap- 
plicant has  not  met  the  residence  require- 
ments under  the  homestead  laws,  considers 
also  the  question  whether  the  applicant  has 
met  the  residence  requirements  under  the 
5-acre  homesite  law  and  rules  adversely 
to  the  applicant  on  that  point,  and  on  ap- 
peal the  applicant  submits  evidence  which 
tends  to  show  that  he  has  met  the  residence 
requirements  under  the  homesite  law,  the 
case  will  be  remanded  to  the  Bur.  of  Land 
Management  for  reconsideration  in  light 
of  the  new  evidence  presented. 
Julian  Guy  Rivers,  Fairbanks  01550,  A- 
26178  (Apr.  13, 1951) 

Only  unoccupied  and  unimproved  public 
lands  are  subject  to  homestead  entry. 

A  valid  claim  under  the  Alaska  homesite 
law  can  be  supported  only  upon  a  showing 
that  the  claimant  occupied  the  land  with 
the  intention  of  using  it  as  a  homestead  or 
headquarters  and  thereafter  proceeded 
with  reasonable  diligence  to  construct  upon 
it  the  permanent  improvements  needed  to 
make  it  suitable  for  the  intended  use. 

Under  the  Alaska  homesite  law,  a  valid 
claim  cannot  be  asserted  by  a  person  who 
merely  cleared  brush  from  a  cabin  site 
and  did  not,  during  a  period  of  alleged  oc- 
cupancy extending  for  approximately  1% 
years,  construct  a  habitable  house  upon 
the  land  or  place  any  other  permanent  im- 
provements upon  it ;  and  the  mere  clearing 
of  brush  in  such  a  situation  did  not  make 
the  land  unavailable  for  subsequent  home- 
stead entry. 

Harvey  J.  Smith  v.  Miles  Morris  Crocker, 
Anchorage  014792,  A-26189  (May  28,  1951) 

An  Alaska  homesite  application  for  land 
which  was  withdrawn  from  entry  and  re- 
served for  a  moose  range  at  the  time  when 
the  applicant  entered  and  occupied  the  land 
must  be  rejected. 

No  rights  to  land  are  created  under  the 
mining  laws  by  prospecting  thereon. 

Mining  locations  on  land  which  is  with- 
drawn from  such  locations  are  invalid. 
Joseph  Secora,  Anchorage  0151/12,  A-26230 
(July  30, 1951) 
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Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if  they 
have  previously  been  offered  for  sale  at 
public  sale,  unreserved  lots  shown  by  the 
records  not  to  have  been  thus  offered  are 
not  subject  to  private  sale. 

Where  in  1915  it  was  decided  to  locate 
the  main  part  of  the  townsite  of  An- 
chorage, Alaska,  on  a  nearly  level  plateau 
from  100  to  120  feet  above  Knik  Arm  and 
Ship's  Creek,  instead  of  on  the  flats  along 
the  shoreline  and  on  the  more  or  less  steep 
hillsides  rising  therefrom  and  where  it  was 
decided  to  withhold  from  public  sale  the 
lots  in  certain  unreserved  blocks,  with  the 
exception  of  a  small  number  of  lots  to  be 
sold  for  livery  barns,  wholesale  establish- 
ments, and  warehouses  and  where  the  lots 
and  blocks  so  withheld  were  not  specifically 
designated  by  lot  and  block  number  but 
were  generally  described  in  geographical 
terms  as  being  below  the  rim  of  the  plateau 
and  on  the  tract  book  as  never  sold  must 
be  deemed  to  be  among  the  lots  withheld 
from  public  sale. 

Where  certain  townsite  lots  on  a  plat  of 
resurvey  are  different  in  delineation,  area, 
and  certain  boundaries  from  lots  bearing 
the  same  designations  on  the  plat  of  orig- 
inal survey,  the  lots  on  the  plat  of  resur- 
vey are  new  lots,  superseding  those  simi- 
larly designated  on  the  original  plat. 
Maynard  R.  Smith,  Anchorage  016020, 
016022,  A-26197  (July  31,  1951) 

A  protest  against  allowance  of  a  5-acre. 
Alaska  homesite  claim,  based  upon  an  as- 
serted superior  right  of  possession  in  the 
protestant,  must  be  dismissed,  unless  the 
protest  is  filed  under  oath  before  the  ex- 
piration of  30  days  following  the  period 
of  posting  and  publication  of  the  notice 
of  the  application  to  purchase,  and  unless 
within  60  days  after  filing  the  protest  the 
protestant  begins  an  action  to  quiet  titl( 
in  a  court  of  competent  jurisdiction  ii 
Alaska. 

The  courts  in  Alaska  have  exclusive  ju 
risdiction  to  adjudicate  protests  based  upoi 
an  asserted  superior  right  of  possessior 
against  allowance  of  claims  to  Alaska  pub 
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lie  lands  for  5-acre  tracts  for  homesteads 
or  headquarters. 

William  G.  Holmes,  Glenn  Hamilton  Mor- 
gan, Charlotte  T.  Morgan,  Anchorage 
013012,  A-26796  (May  27,  1953) 

It  is  proper  to  deny  an  application  to 
purchase  a  homesite  under  the  Small  Tract 
Act  where  the  applicant,  a  lessee  under  the 
Act,  has  not  met  the  requirements  of  his 
lease  respecting  improvements. 

In  the  absence  of  bad  faith,  an  extension 
of  his  lease  should  upon  request  be  granted 
to  an  applicant  to  purchase  a  small  tract 
under  the  act,  where  his  application  to  pur- 
chase is  denied  because  of  failure  fully 
to  complete  the  required  improvements, 
but  where  a  substantial  portion  of  the  im- 
provements have  been  made. 
George  M.  McKissick,  Anchorage  015031, 
A-26678  (July  3,  1953) 

A   five-acre   Alaska   homesite   may   not 
;  be  located  within   80   rods   of  navigable 
,  water  if  either  of  its  side  lines  projected 
would  reach  the  shore  line  within  80  rods 
of  the  side  line  or  side  lines  projected  of 
another  entry,  made  under  the  act  of  May 
'  14, 1898,  within  80  rods  of  navigable  water. 
The  regulation  adopted  by  the  Depart- 
ment providing  that  shore  space  reserves 
shall  be  80  rods  in  depth  is  valid. 
Richard  W.  Freer,  Anchorage  021430,  A- 
26746  (Aug.  19,  1953) 

To  qualify  to  buy  a  five-acre  tract  in 
Alaska  as  a  home  or  headquarters  site  un- 

■  der  the  first  proviso  of  sec.  10  of  the  act 

■  of  May  14,  1898,  as  amended,  the  claimant 
must  be  engaged  in  trade,  manufacture,  or 
other  productive  industry ;  but  it  is  not 
necessary  that  he  carry  on  his  trade  or 
other  occupation  on  the  tract. 

i  Interpretation  of  First  Proviso  of  Section 
10  of  the  Act  of  May  U,  1898,  as  Amended, 
M-36187  (Nov.  12,1953) 

,         HOMESTEADS 

Application  for  a  free  survey  rejected, 
and  determining  settlement  claim  invalid. 
[U.S.  v.  Kenneth  Brown  Laughlin,  Anchor- 
age 010007  "O",  A-24260  (Mar.  15,  1946) 

Application  for  homestead  entry  on  cer- 
tain Alaskan  lands  denied  on  basis  of  with- 
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drawal,  without  prejudice  to  purchase  or 
lease  of  the  lands  under  54  Stat.  1191,  48 
U.S.C.A.  353  note. 

Harold  Dinkel,  Anchorage  010512  "C",  A- 
24307  (July  3, 1946) 

In  order  to  provide  speedy  service  in  han- 
dling homestead  cases,  the  responsibility 
for  performing  certain  functions  has  been 
delegated  to  the  regional  administrators 
and  managers  of  various  District  Land  Of- 
fices. 

This  memorandum  from  the  Director, 
BLM,  sets  out  the  steps  to  be  taken  by 
each  (the  regional  administrator  or  the 
manager)  and  their  interrelation  to  one 
another. 
Memorandum  (July  1, 1947) 

Sec.  4  of  the  Veterans'  Preference  Act  of 
Sept.  27, 1944  (58  Stat.  747) ,  as  amended  by 
the  act  of  May  31, 1947  (P.L.  82,  80th  Cong., 
43  U.S.C.  282),  accords  to  veterans  of 
World  War  II  a  preference  right  to  home- 
stead unsurveyed  lands  in  Alaska  which, 
upon  revocation  of  a  withdrawal,  are  re- 
stored to  disposition  under  the  homestead 
laws. 

Solicitor's  Opinion,  M-35000  (Sept.  23, 
1947) 

Public  land  in  an  Alaska  shore  space 
reserve  which  has  potential  value  for  use 
as  wharves,  docks  and  landing  places  for 
boats  and  small  craft  should  not  be  re- 
stored from  the  reserve  for  the  purpose  of 
permitting  homestead  entry  thereon. 

An  application  for  homestead  entry  may 
be  allowed  for  lands  which  are  not  reserved 
where  the  applicant  has  the  right  to  file 
such  an  application. 

Otto  William  Geist,  Fairbanks  05673,  0^027 
"C",  A-24220-A  (Dec.  22, 1947) 

Where,  on  appeal  from  a  decision  elim- 
inating a  portion  of  an  entry  because  of 
conflict  with  the  80-rod  shore  space  re- 
serve, the  appellant  filed  an  application  for 
the  restoration  of  such  land  from  the  re- 
serve, the  case  should  be  remanded  to  the 
Bureau  for  consideration  of  the  applica- 
tion for  restoration  and  for  disposition  of 
the  case  in  the  light  of  its  action  on  that  ap- 
plication. On  such  remand,  the  Bureau 
should  also  attempt  to  reconcile  the  needs 
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of  the  entryman  and  another  applicant  for 
part  of  the  entry  by  obtaining  an  agree- 
ment between  them. 

Harold  J.  Lewis,  Appellant,  Liboy,  Mc- 
Neill &  Lilly,  Protestant,  Anchorage 
01061,6  "F",  A-24633    (Oct.  6,  1948) 

Where  land  in  a  shore  space  reserve  is 
withdrawn  for  administrative  site  use,  it  is 
not  in  the  public  interest  to  restore  the  land 
for  homestead  disposition. 
Fred  T.  Vottstedt,  Fairbanks  05113  "LU", 
A-25634  (Feb.  28, 1949) 

A  veteran  does  not  have  a  right  under  the 
Veterans  Preference  Act  to  have  his  ap- 
plication for  a  homestead  entry  considered 
while  the  land  is  withdrawn  from  entry. 

After  the  restoration  of  withdrawn  land, 
a  veteran  is  not  accorded  a  priority  by 
virtue  of  a  previous  filing  while  the  land 
was  withdrawn,  but  he  is  on  the  same  foot- 
ing as  other  veterans  applying  subsequent 
to  restoration. 

Kenneth  Charles  Johnson,  Anchorage 
011.1)0,  011451,  011625,  012051  A-25453 
(Mar.  9, 1949) 

Where  only  part  of  a  lot  is  mineral  land 
and  that  part  is  reserved,  a  soldier's  addi- 
tional homestead  right  application  may  be 
granted  for  that  part  of  the  lot  which  is  not 
mineral. 

Charles  B.  Abbott,  Anchorage  010216,  A- 
25726  (Nov.  IS,  1949) 

One  who  occupies  and  makes  improve- 
ments upon  land  included  in  a  shore  space 
reserve  in  Alaska,  prior  to  the  restoration 
of  the  land  from  the  reserve,  does  not  ac- 
quire an  equitable  claim  which  will  entitle 
him,  upon  the  restoration  of  the  land  from 
the  reserve,  to  a  preferred  right  of  appli- 
cation for  the  land  under  the  homestead 
law  or  Small  Tract  Act,  over  qualified  vet- 
erans of  World  War  II. 

Where  valuable  improvements  have  been 
made  in  such  circumstances,  the  person 
making  the  improvements  will  be  allowed 
a  reasonable  time  to  remove  the  improve- 
ments prior  to  the  awarding  of  a  small- 
tract  lease  on  the  land  to  another  person, 
and  in  the  event  that  an  improvement  can- 
not be  removed  without  substantial  damage 
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to  it  or  to  the  land  and  such  improvement 
is  of  value  to  the  prospective  lessee  of  the 
land,  the  latter  will  be  required  to  reim- 
burse the  person  who  made  the  improve- 
ment for  its  reasonable  value. 
Maynard  M.  Stutzman,  Fairbanks  011,61/, 
A-25844  (May  17, 1950) 

Lands  withdrawn  for  townsite  purposes 
in  Alaska  may  be  disposed  of  under  the 
Alaska  Public  Sale  Act  of  Aug.  30,  1949 
(63  Stat.  679,  48  U.S.C.  364a),  without 
vacating  the  withdrawal  made  for  town- 
site  purposes  in  view  of  the  provisions  of 
the  Act. 

The  patent  may   issue  in  terms  of  the 
existing  townsite  survey  unless  a  resurvey 
is  administratively  desirable. 
Disposition  of  Toivnsite  Lots  Under  P.L. 
275  (May  29,  1950) 

Land  which  is  within  an  Alaskan  shore 
space  reserve  is  not  subject  to  homestead 
entry  and  will  not  be  restored  to  entry 
where  the  land  is  needed  as  a  landing  place 
for  bo; as. 
Erich  Nelson,  A- 25881  (July  21,  1950) 

A  homestead  application  for  land  which 
is  withdrawn  from  entry  under  the  Alaska 
Railway  Act  must  be  rejected,  so  long  as 
the  withdrawal  is  in  effect. 

When  sees.  16  and  36  of  any  township  in 
Alaska  were  withdrawn  from  entry  prior 
to  their  being  surveyed,  they  would,  upon 
the  revocation  of  the  withdrawal  subse- 
quent to  the  survey  of  the  lands,  become 
subjeel  to  the  reservation  of  such  sections 
to  tiie  Territorial  Govt,  for  school  purposes 
unless  they  were  of  a  known  mineral  char- 
acter at  the  (iale  of  acceptance  of  the 
survey. 
John  J.  Corey,  A-25892   (Aug.  11,  1950) 

Where  a  contestee  relinquishes  his  home- 
stead entry  after  the  entry  is  contested  but 
before  the  contestant  has  appealed  to  the 
Secretary  from  a  decision  allowing  the  en- 
try to  stand,  the  case  will  be  remanded  to 
the  Bur.  of  Land  Management  for  cancel- 
lation of  the  entry  and  appropriate  action 
on  applications  for  entry  thereafter  filed. 
Benjamin  L.  Taylor  v.  Norman  B.  Bell, 
Anchorage  01211,1,  A-25931  (Nov.  16,  1950) 
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Where,  on  an  application  for  a  free 
homestead  survey,  the  Bur.  of  Land 
Management,  in  addition  to  holding  that 
the  applicant  has  not  met  the  residence 
requirements  under  the  homestead  laws, 
considers  also  the  question  whether  the 
applicant  has  met  the  residence  require- 
ments under  the  5-acre  homesite  law  and 
rules  adversely  to  the  applicant  on  that 
point,  and  on  appeal  the  applicant  submits 
evidence  which  tends  to  show  that  he  has 
met  the  residence  requirements  under  the 
homesite  law,  the  case  will  be  remanded 
to  the  Bur.  of  Land  Management  for  re- 
consideration in  light  of  the  new  evidence 
presented. 

Julian  Guy  Rivers,  Fairbanks  07550,  A- 
26178  (Apr.  13,  1951) 

Land  within  a  shore  space  reserve  is  not 
subject  to  entry  as  a  homestead. 

One  who  settles  on  land  within  a  shore 
space  reserve  is  not  entitled  by  virtue  of 
such  settlement  to  a  preference  right  to 
enter  the  land  if  and  when  it  is  restored 
to  entry. 

One  must  show  cultivation  of  %  of  the 
area  embraced  in  the  claim  in  order  to  be- 
come entitled  to  a  free  survey  of  a  home- 
stead claim  in  Alaska. 

Paul  F.  Schnce,  Anchorage  016687,  A-26217 
(Aug.  28,  1951) 

Settlement  upon  a  tract  of  land  at  a  time 
when  the  land  is  withdrawn  from  entry  as 
part  of  a  shore-space  reserve  area  is  a 
trespass,  and  such  settlement  does  not  pro- 
vide the  basis  for  any  claim  to  the  laud. 

The  dismissal  of  a  protest  against  the  al- 
lowance of  a  homestead  entry  with  respect 
to  a  tract  included  in  the  entry  is  proper 
where  the  protectant's  claim  to  the  land  is 
based  upon  the  use  and  occupancy  of  the 
tract  before  the  allowance  of  the  home- 
stead entry  but  it  appears  that  the  Protes- 
tant's use  and  occupancy  constituted  a 
trespass. 

A  soldier's  additional  homestead  appli- 
cation was  properly  rejected  where  the 
land  applied  for  was  already  included  in  a 
homestead  entry. 

One  who  asserts  a  claim  to  enter  land  un- 
der the  soldiers'  additional  homestead  law 
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is  not  entitled  as  a  matter  of  legal  right  to 
a  hearing  on  the  validity  of  the  claim. 
Libby,  McNeill  and  Libby,  Harold  J.  Lewis, 
Anchorage  01061,6,  011172,  A-26268  (Nov.  9, 
1951) 

In  order  for  land  to  be  open  to  home- 
stead entry,  it  must  be  unappropriated 
public  land. 

A  physical  marking,  staking,  and  using  of 
a  tract  of  public  land  by  a  Govt,  agency 
is  sufficient  to  appropriate  the  land  and 
make  it  unavailable  for  homestead  entry. 

The  filing  of  an  application  by  the  Civil 
Aeronautics  Admin,  for  a  transfer  of  public 
land  in  Alaska  pursuant  to  the  act  of 
May  28, 1948,  operates  to  segregate  the  land 
from  homestead  entry  pending  action  on 
the  application. 

William  H.  Olson,  Anchorage  011,500,  A- 
26289  (Dec.  18, 1951) 

Public  land,  to  be  subject  to  homestead 
entry,  must  be  located  in  a  body  in  con- 
formity to  the  legal  subdivisions  of  the 
public  lands,  not  in  noncontiguous  tracts. 

Where  a  strip  of  public  land  on  both 
sides  of  the  center  line  of  a  public  high- 
way traversing  the  land  is  withdrawn  for 
the  protection  of  the  highway,  the  with- 
drawal segregates  the  strip  from  the  ad- 
joining public  land,  cutting  it  into  non- 
contiguous tracts  unavailable  for  home- 
stead entry  by  the  same  person. 

Where  the  land  constituting  such  a  strip 
is  released  from  the  withdrawal  and  is 
made  subject  to  a  right-of-way,  or  ease- 
ment, segregation  and  the  noncontiguity 
cease,  and  the  land  traversed  by  the  high- 
way becomes  available  for  a  homestead  en- 
try, subject  to  the  prescribed  right-of-way, 
or  easement. 

Lawrence   D.    Keeler,    Anchorage    011,1,50, 
A-26212  (Dec.  19, 1951) 

A  homestead  contest  may  be  conducted, 
in  accordance  with  the  regulations,  before 
a  United  States  Commissioner. 

A  U.S.  Commissioner  conducting  a  hear- 
ing on  a  homestead  contest  may  prevent  the 
introduction  of  irrelevant  evidence. 

The  character  of  the  residence  required 
to  be  established  in  order  to  prevent  a 
reversion  of  a  homestead  entry  to  the  Govt. 
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under  2297  U.S.,  need  not  be  sufficient  to 
meet  the  requirements  as  to  residence  re- 
quired for  final  proof  of  the  entry  under 
2291,  R.S. 

Where  an  entryman  has  rented  out  his 
former  home,  has  erected  a  habitable  home 
on  the  homestead;  has  completely  fur- 
nished it,  has  expended  considerable  sums 
on  improvements,  and  has  lived  on  the 
homestead  with  his  wife  at  a  time  when 
it  contained  his  household  furnishings,  he 
will  be  considered  to  have  established  his 
residence  on  the  entry. 
George  D.  Parker  v.  Fred  L.  Richardson, 
Anchorage  01*586,  A-26254  (Jan.  10,  1952) 

Alaskan  land  which  is  classified  as  coal 
land  is  not  subject  to  entry  under  the 
soldiers'  additional  homestead  law. 

The  holding  of  a  formal  oral  hearing  for 
the  reception  of  evidence  on  the  subject  of 
the  mineral  classification  on  public  lands 
is  not  required  by  law. 

An  applicant  under  the  soldiers'  addi- 
tional homestead  law  for  land  classified  as 
coal  land  by  the  Geological  Survey  is  af- 
forded by  the  regulations  of  the  Depart- 
ment an  opportunity  to  present  its  views 
respecting  the  correctness  of  such  clas- 
sification. 

Libby,    McNeill    and    Libby,     Anchorage 
0126 Jf 6,  A-26310  (Apr.  10,  1952) 

Where  the  report  of  a  field  examination 
indicates  that  a  tract  of  land  is  suitable 
for  agricultural  use,  and  there  is  no  con- 
tradictory evidence  in  the  record,  the  land 
should  be  regarded  as  agricultural  land 
for  the  purpose  of  entry  under  the  soldiers' 
additional  homestead  law. 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  in- 
dicate an  intention  to  devote  the  lands 
applied  for  to  farming  or  homestead  pur- 
poses. 

Kadiak    Fisheries    Company,    Anchorage 
08900,  A-26335  (May  21,  1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  in- 
dicate an  intention   to   devote  the  lands 


ALASKA — Continued 

HOMESTEADS — Continued 
applied    for    to    farming    or    homestead 
purposes. 

North   Coast   Packing   Company,   Anchor- 
age 012331  A-26350  (May  21, 1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  in- 
dicate an  intention  to  devote  the  lands 
applied  for  to  farming  or  homestead 
purposes. 

Wakefield    Fisheries,    Anchorage    012887, 
A-26360  (May  21, 1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  wTho  in- 
dicate an  intention  to  devote  the  lands 
applied  for  to  farming  or  homestead 
purposes. 

John  W.  Felder,  Anchorage  09752,  A-2G404 
(Aug.  14, 1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  in- 
dicate an  intention  to  devote  the  lands 
applied  for  to  farming  or  homestead  pur- 
poses. 

Wash  in  gf  on  Fish  and  Oyster  Co.,  Anchor- 
age 0132Jt8,  A-26366  (Aug.  15,  1952) 

When  an  amendment  to  a  homesle.id 
entry  made  for  the  purpose  of  bringing  the 
tracts  entered  of  record  into  conformity 
with  the  entryman's  original  intention  is 
allowed,  it  becomes  effective  as  of  the  date 
of  the  original  entry. 

When  an  application  for  an  Alaska  , 
homestead  entry  is  filed  prior  to  Aug.  10, 
1949,  in  justifiable  ignorance  of  the  fact 
that  land  applied  for  is  bisected  by  a  high- 
way right-of-way  reservation,  the  land  in 
the  entry  will  not  be  deemed  to  be  rendered 
noncontiguous  by  reason  of  the  right-of- 
way  reservation. 

Malcolm  McSicain,  Anchorage  01.^,99,  A- 
26593  (Feb.  4, 1953) 

Applications  for  soldiers'  additional 
homestead  entry,  filed  more  than  7  years 
after  the  lands  were  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws  subject  to  valid  existing  rights, 
were  properly   rejected   where   the   unau- 
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thorized  use  and  occupancy  of  the  land 
for  fish  trap  sites  before  the  date  of  the 
withdrawal  are  asserted  as  the  basis  of  the 
applicant's  claim  to  a  valid  existing  right 
to  such  land. 

The  soldiers'  additional  homestead  entry 
statute  does  not  require  that  the  determina- 
tion as  to  the  allowance  of  applications 
thereunder  be  made  on  the  record  after  an 
opportunity  for  a  hearing. 
Lilly,  McNeill  and  Lilly,  Anchorage 
012651,  012664,  A-26720  (Sept.  9,  1953) 

Where  a  tract  of  land  along  a  navigable 
water  in  Alaska  has  been  classified  as 
suitable  for  recreational  cabin  sites  under 
the  Small  Tract  Act,  it  is  proper  to  refuse 
to  waive  the  160-rod  restriction  upon  peti- 
tion of  an  adjoining  homestead  patentee 
who  seeks  the  waiver  to  make  an  addi- 
tional homestead  entry. 
Russell  W.  Dow,  Anchorage  018682,  A- 
26749  (Oct.  26,  1953) 

Patents  for  homesteads  in  Alaska  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1212, 
with  a  typed  insertion  after  the  printed 
words  "pursuant  to  the  act  of  Congress  of" 
of  the  citation  "May  20,  1862  (12  Stat. 
392),"  to  show  the  basic  statute  pursuant 
to  which  the  claim  was  completed.  The 
words  "and  the  acts  supplemental  thereto" 
follow  in  the  printed  form. 

Patents  for  homestead  in  the  States  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1003, 
which  contains  printed  text  showing  that 
the  claim  was  completed  pursuant  to  "The 
Act  of  Congress  of  May  20,  1862,  'To  Se- 
cure Homesteads  to  Actual  Settlers  on  the 
Public  Domain,'  and  the  acts  supplemental 
thereto." 

Inasmuch  as  sec.  5596,  R.S.,  had  the  ef- 
fect of  repealing  the  act  of  May  20,  1862, 
and  as  the  provisions  of  that  act,  with 
textual  changes,  were  reenacted  as  a  part 
of  the  Revised  Statutes,  Forms  4-1212  and 
4-1003,  when  reprinted,  should  be  designed 
to  refer  to  or  permit  a  reference  to  the 
present  basic  Homestead  Law,  namely,  Ch. 
5,  Title  32,  of  the  Revised  Statutes,  of  the 
U.S.,  instead  of  to  the  Homestead  Act  of 
May  20, 1862. 
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Whenever  possible,  the  statute  volume 
and  page  citation  for  a  particular  statute 
should  be  given  in  the  patent  form,  in- 
stead of  the  title  of  the  act.  The  date  of 
the  act  should  be  given  in  all  cases. 
Basic  Statute  to  le  Cited  in  Patents  for 
Homesteads;  Method  of  Citation  (Oct.  28, 
1953) 

A  homestead  entry  cannot  be  made  upon 
land  included  within  a  shore  space  reserve 
until  the  land  is  restored  to  entry. 

Residence  upon  land  while  it  is  within 
a  shore  space  reserve  cannot  be  credited 
in  the  computation  of  residence  required 
by  the  homestead  law. 

Harry  L.   O' Bryan,   Fairbanks   06505,   A- 
26957  (Sept.  10, 1954) 

A  homestead  settlement  location  notice 
on  Alaskan  land  is  properly  rejected  where 
none  of  the  land  included  in  the  notice 
is  subject  to  homestead  settlement. 

Rafael  D.   Tolar,   Anchorage   025. W,   A- 
27008  (Dec.  13, 1954) 

INDIAN  AND   NATIVE  AFFAIRS 

Calling  an  election  for  the  purpose  of 
enabling  the  native  inhabitants  of  the  vil- 
lage of  Karluk  and  vicinity  to  vote  on 
the  designation  made  by  the  Secretary  of 
the  Interior,  by  Public  Land  Order  No.  128, 
dated  June  5,  1943,  of  certain  land  and 
water  as  an  Indian  reservation  in  accor- 
dance with  the  provisions  of  the  act  of 
May  1,  1936. 
Memorandum  (Oct.  9,  1943) 

Claims  of  natives  of  Hydaburg,  Klawock 
and  Kake  to  exclusive  possession  of  lands 
aboriginally  occupied  are  rejected  as  to 
approximately  92  percent  of  the  areas 
claimed,  and  upheld  as  to  the  remaining 
8  percent,  adjacent  to  native  villages. 
Summary  ly  Singer  (July  27,  1945) 

Right  of  the  U.S.  to  recover  for  the  care 
and   maintenance   of   insane   residents   of 
Alaska  prior  to  Oct.  14,  1942. 
Memorandum  (Oct.  9, 1945) 

Although  no  legal  bar  to  granting  of  loan 
to  native  group  in  Alaska  for  installation 
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and  maintenance  of  fish  trap,  it  is  too  late 
for  Department  to  take  favorable  action 
on  such  application  for  1947  season.  Secre- 
tary not  prohibited  from  making  available 
to  any  bureau  of  Department  the  fisheries 
data  furnished  by  members  of  industry 
pursuant  to  sec.  10  of  act  of  June  26,  1906 
Alaska  Salmon  Fishery  Fish  Traps  (Feb. 
26,1947) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background— all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  gov- 
ernment for  extinguished  titles.— In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights 

Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic  base 
of  the  community.— A  native  claim  to  ex- 
clusive possessory  rights  may  be  defeated 
by  a  showing  that  the  native  use  was  not 
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originally  exclusive. — If  the  natives  no 
longer  view  the  lands  as  their  own  their 
claim  has  been  abandoned. — The  tradition 
of  free  use  of  navigable  waters  is  so  strong 
that  a  change  is  not  warranted  with  respect 
to  the  natives  of  Alaska. — Native  rights  to 
beaches  and  streams  would  be  recognized 
where  natives  can  show  a  continued  and  ex- 
clusive use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

A  request  for  reconsideration  of  the  ac- 
tion of  the  Department  in  approving  the 
will  of  a  deceased  native  of  Alaska,  which 
is  based  on  an  allegation  of  undue  influ- 
ence, will  be  denied  where  no  evidence  is 
furnished  in  support  of  the  allegation. 

Where  the  description  contained  in  a  de- 
vise in  a  will  is  incomplete,  the  devise  may 
properly  be  construed  to  convey  the  prop* 
erty  intended  to  be  conveyed  by  the 
testator. 

Estate  of  St.  Clair  Johnson,  Prooate  129th 
Jt5,  IA-9  (Mar.  11,  1952) 

A  holographic  will  made  by  a  Tlingit  In- 
dian woman  of  Alaska  who  died  leaving 
trust  property  is  valid  as  a  disposition  of 
such  property,  notwithstanding  the  fact 
that  such  a  will  may  be  valid  under  the 
territorial  law  of  Alaska. 

Advancements  which  must  have  been 
made  against  nontrust  property  will  not  be 
considered  by  the  Department,  and  the  al- 
lowance of  such  advancements  is  not  in 
any  event  permitted  by  the  Department's 
probate  regulations. 

Estate  of  Matilda  K.  Tamaree,  Prooate 
11640-53,  IA-118  (Jan.  18,  1954) 

The  Secretary  may  delegate  to  the  Com- 
mission of  Indian  Affairs  the  Secretary's 
power  concerning  the  approval  of  contracts 
between  unorganized  Indian  tribes  and 
attorneys. 

As  the  exclusive  authority  to  make  valid 
sales  of  timber  in  Tongass  National  Forest 
is  vested  in  the  Secretary  of  Agriculture, 
a  native  tribe  cannot  sell  such  timber. 
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Possessory  rights  of  natives  were  not  ex- 
tinguished by  treaty  of  cession  under  U.S. 
acquired  Alaska. 

Administration  of  Native  Affairs  in  Alaska, 
M-3502S  (Mar.  4, 1958) 

LAND  GRANTS  AND  SELECTIONS 
By  Order  No.  319  of  July  19,  1948  (43 
CFR  50.451(b)(3)),  authority  was  dele- 
gated to  the  Regional  Administrator  to 
classify  lands  for  disposal  under  the  Small 
Tract  Law  of  June  1,  1934,  as  amended. 
This  enabled  speedier  action  on  the  final 
classification  by  avoiding  the  loss  of  time 
in  sending  reports  to  Washington  for  ac- 
tion. There  is  no  authority,  in  the  absence 
of  a  withdrawal,  for  the  suspension   of 

1  any  application  filed  for  entry  of  unre- 
served public  lands  other  than  for  small 
tract  purposes  in  Alaska,  if  properly  filed 
prior  to  the  classification  of  the  land  for 
disposal  under  the  Small  Tract  Law,  all 

.  else  being  regular. 

.  Effect   of   Classification   of  Public   Lands 

,  Under  the  Small  Tract  Law  (Aug.  26, 
1948) 

LEGISLATION 

Whether  the  Territorial  Legislature  of 
.  Alaska  has  the  power  to  enact  legislation 
|  to  control  and  regulate,  by  licensing  and 
i  taxation,  the  entry  of  persons  into  the  busi- 
I  ness  of  catching  fish  by  means  of  fish  traps 
:  within  the  Territory  of  Alaska,  and  to 
I  create  a  Commission  or  other  instrumen- 
|  tality  to  administer  such  an  act. 
:  Memorandum  (Dec.  8, 1944) 

MINING  CLAIMS 

Authority  of  Alaska  Territorial  Legis- 
:  lature  to  fix  the  maximum  size  and  number 
of  placer  claims  that  may  be  located. 
General  Land  Office,  Fairbanks  025271  "L" 
(May  23, 1945) 

A  placer  mining  claim  located  by  an  em- 
ployee of  the  Bureau  of  Land  Management 
is  void. 

Where  a  placer  mining  claim  in  Alaska 

is  located  in  good  faith  but  by  mistake  for 

I  an  area  in  excess  of  that  permitted  by  the 

mining  laws,  the  claim  is  not  wholly  void 

but  is  invalid  only  as  to  the  excess  acreage, 

269-098—74 12 
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which  may  be  eliminated  from  such  por- 
tion of  the  claim  as  the  locator  or  locators 
may  choose. 

Where  a  placer  mining  claim  is  located 
by  a  group  of  locators  and  one  of  them 
thereby  attempts  to  secure  an  interest  in 
the  claim  that  is  prohibited  by  law,  the 
claim  is  void  not  only  as  to  such  locator 
but  also  as  to  any  co-locators  who  have 
knowledge  of  the  unlawful  action. 
Validity  of  Placer  Mining  Claim  Located 
by  Employee  of  Bureau  of  Land  Manage- 
ment, M-36088  (Aug.  28,  1951) 

This  case  involves  the  validity  of  defend- 
ant's location  under  the  mining  laws  of 
a  sand  and  gravel  claim  upon  a  part  of  a 
tract  of  land  on  Whipple  Creek  in  Tongass 
National  Forest,  Alaska. 

Plaintiff  had  used  a  part  of  aforemen- 
tioned tract  and  had  done  considerable 
exploratory  work  on  it,  and  built  an  access 
road.  After  defendant  made  his  location  he 
barricaded  the  access  road.  Plaintiff  con- 
tends there  was  discovery  of  mineral,  that 
location  was  made  in  bad  faith.  Plaintiff 
seeks  injunctive  relief. 

The  area  was  in  the  actual  possession 
and  use  of  the  plaintiff.  The  U.S.  need  only 
show  that  its  use  has  been  commensurate 
with  its  obligations  in  the  execution  of  its 
functions. 

As  to  the  effect  of  the  withdrawal  on  the 
land  in  question,  the  request  for  with- 
drawal was  made  between  Feb.  9  and  Mar. 
8,  1951,  while  the  defendant's  attempt  to 
appropriate  by  a  location  was  made  on 
June  21,  1951. 

United  States  v.  H.  F.  Schaub  (D.C.  Alas.) 
(Apr.  3, 1952) 

"State"  and  "Territory"  are  not  defined 
in  the  Federal  Coal  Mine  Safety  Act.  Cer- 
tain sections  of  the  act  include  both  terms. 

The  legislative  history  does  not  clarify 
meaning. 

In  interpreting  Federal  Statutes  the  term 
"State"  has  been  construed  to  include  "Ter- 
ritory" where  otherwise  the  purpose  of 
Congress  would  be  frustrated. 

In  the  instant  case  it  is  believed  that 
"State"  as  used  in  sec.  202(b)  was  in  its 
broader  sense  which  would  include  Alaska. 
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Consequently,  the  Bureau  is  authorized  to 
enter  into  a  cooperative  plan  with  Alaska. 
Authority  of  the  Bur.  of  Mines  to  enter 
into  a  cooperative  plan  with  the  Territory 
of  Alaska  for  the  joint  inspection  of  coal 
mines  in  Alaska  under  the  Federal  Coal 
Mine  Safety  Act  (June  15, 1953) 

NAVIGABLE  WATERS 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposition 
or  depletion,  under  the  general  grant  of 
jurisdiction  over  public  lands  contained 
in  R.S.  453.  In  addition,  littoral  owners  in 
Alaska  have  a  right  of  access  to  navigable 
water,  which  right  is  appurtenant  to  the 
uplands  but  may  be  separated  from  it. 
Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Katmai  National 
Monument  in  Alaska  (Jan.  10,  1947) 

As  a  part  of  our  responsibility  to  de- 
velop the  territory  of  Alaska  we  must  set- 
tle the  question  of  native  ownership  of 
Alaskan  lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group 
or  another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals.— Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  gov- 
ernment  for  extinguished  titles.— -In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
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in  terms,   the  native  has   a  valid  claim 
for  compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community. — A  native  claim 
to  exclusive  possessory  rights  may  be  de- 
feated by  a  showing  that  the  native  use  was 
not  originally  exclusive. — If  the  natives  no 
longer  view  the  lands  as  their  own  their 
claim  has  been  abandoned. — The  tradition 
of  free  use  of  navigable  waters  is  so  strong 
that  a  change  is  not  warranted  with  respect 
to  the  natives  of  Alaska. — Native  rights  to 
beaches  and  streams  would  be  recognized 
where  natives  can  show  a  continued  and 
exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

The  surrounding  lands  are  all  owned 
by  the  U.S.  and  administered  by  the  Bur. 
of  Land  Management.  Thus,  the  U.S.  may 
permit  the  use  of  the  lake. 

Navigability  is  immaterial  as  Bur.  of 
Land  Management  is  the  only  agency  which 
can  authorize,  or  refuse  to  authorize,  use 
of  the  lake. 

Therefore,  there  is  no  legal  obstacle  to 
issuance  of  a  permit  to  use  Paxson  Lake 
to  operate  a  houseboat. 
Request  for  Issuance  of  a  Permit  to  Main- 
tain a  Houseboat  on  Paxson  Lake,  Alaska 
(May  22, 1947) 

OIL  AND  GAS  LEASES 

Application  for  waiver  of  rental  re- 
jected ;  and  application  for  exchange  oil 
and  gas  lease  held  for  rejection.  Motion 
for  rehearing. 

Alex  Liska,  Anchorage  08290  "AT",  A-23780 
(Mar.  8.  1946) 

Oil  and  gas  lease.  Motion  for  rehearing. 

Alaska  oil  and  gas  lease :  Motion  for  re- 
hearing granted  on  basis  of  decision  in 
A-24228. 

Iniskin  Bay  Association  et  ah,  Anchorage 
07835,  etc.,  17  5 ',73  "A7",  A-24249  (Nov.  26, 
1946) 
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Reply  to  telegram  of  Jan.  31  re  applica- 
bility of  act  of  Aug.  8,  1946  (P.L.  69G)  to 
Alaska. 
Richfield  Oil  Corp.  (Feb.  5,  1947) 

Rentals  will  not  be  waived  on  noncom- 
petitive oil  and  gas  leases  for  Alaskan 
lands  in  the  absence  of  a  clear  showing 
that  the  waiver  is  necessary  in  order  to 
promote  the  development  of  the  leased 
lands. 

Cornelius  Kroll,  et  al.,  Anchorage  011257, 
etc.  "N",  A-24S03  (Jan.  19,  1949) 

Rentals  will  not  be  waived  on  noncom- 
petitive oil  and  gas  leases  for  Alaska  lands 
in  the  absence  of  a  clear  showing  that  the 
waiver  is  necessary  in  order  to  promote 
the  development  of  the  leased  lands. 
Iniskin  Bag  Association,  et  al.,  Anchorage 
010528,  etc.  ".V",  A-25423  (Jan.  19,  1949) 

A  waiver  of  rental  on  an  oil  and  gas 
lease  in  Alaska  will  be  allowed  with  re- 
spect to  a  lease  where  an  application,  al- 
though stating  no  justification  for  a  waiver, 
was  filed  before  the  due  date  of  the  rental, 
war  conditions  prevented  developmental 
work  on  the  lease,  and  it  was  the  Depart- 
ment's practice  at  the  time  to  waive  rent- 
als on  Alaskan  leases  because  of  war  con- 
ditions. 

No  waiver  will  be  granted  with  respect 
to  lease  years  for  which  no  applications 
were  filed  prior  to  the  due  dates  of  the 
rentals. 

Stella  Lee,  Anchorage  08191  "Ar",  A-25425 
(Jan.  19, 1949) 

The  act  of  Mar.  4,  1915,  which  reserved 
lands  for  school  purposes  in  Alaska,  does 
not  authorize  the  issuance  of  oil  and  gas 
leases  on  lands  in  the  reserved  school  sec- 
tions. 

The  Materials  Act  of  July  31,  1947,  does 
not  authorize  the  disposal  of  the  oil  and 
gas  deposits  that  may  be  contained  in  the 
Alaska  reserved  school  sections. 

Neither  the  Territory  of  Alaska  nor  the 
Dept.  of  the  Interior  is  empowered  by 
any  existing  legislation  to  dispose  of  the 
oil  and  gas  deposits  that  may  be  contained 
in  the  Alaska  reserved  school  sections. 
Disposal  of  Oil  and  Gas  in  Alaska  School 
Sections,  M-36143  (July  22,  1952) 
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It  is  proper  to  deny  an  application  to 
purchase  a  homesite  under  the  Small  Tract 
Act  where  the  applicant,  a  lessee  under  the 
Act,  has  not  met  the  requirements  of  his 
lease  respecting  improvements. 

In  the  absence  of  bad  faith,  an  extension 
of  his  lease  should  upon  request  be  granted 
to  an  applicant  to  purchase  a  small  tract 
under  the  act,  where  his  application  to 
purchase  is  denied  because  of  failure  fully 
to  complete  the  required  improvements,  but 
where  a  substantial  portion  of  the  improve- 
ments have  been  made. 
George  M.  McKissick,  Anchorage  015031, 
A-26678  (July  3, 1953) 
POSSESSORY  RIGHTS 

As  a  part  of  our  responsibility  to  de- 
velop the  territory  of  Alaska  we  must  set- 
tle the  question  of  native  ownership  of 
Alaskan  lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are,  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  gov- 
ernment for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim 
for  compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
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lar  native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community.— A  native  claim 
to  exclusive  possessory  rights  may  be  de- 
feated by  a  showing  that  the  native  use  was 
not  originally  exclusive.— If  the  natives  no 
longer  view  the  lands  as  their  own  their 
claim  has  been  abandoned.— The  tradition 
of  free  use  of  navigable  waters  is  so  strong 
that  a  change  is  not  warranted  with  respect 
to  the  natives  of  Alaska.— Native  rights 
to  beaches  and  streams  would  be  recognized 
where  natives  can  show  a  continued  and 
exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

An  analysis  of  the  effect  of  the  Alaskan 
Cession  Treaty  on  native  possessory  rights, 
in  the  light  of  Supreme  Court  decisions 
construing  other  treaties. 
Alaskan  Cession  Treaty  (Dec.  12, 1947) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  the  Secretary's 
power  concerning  the  approval  of  contract  s 
between  unorganized  Indian  tribes  and  at- 
torneys. 

As  the  exclusive  authority  to  make  valid 
sales  of  timber  in  Tongass  National  For- 
est is  vested  in  the  Secretary  of  Agricul- 
ture, a  native  tribe  cannot  sell  such  timber. 

Possessory  rights  of  natives  were  not  ex- 
tinguished by  treaty  of  cession  under  U.S. 
acquired  Alaska. 

A  (I ministration  of  Native  Affairs  in  Alaska, 
M-35028(Mar.4,1948) 

SALES 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if  they 
have  previously  been  offered  for  sale  at 
public  sale,  unreserved  lots  shown  by  the 
records  not  to  have  been  thus  offered  are 
not  subject  to  private  sale. 

Where  in  1915  it  was  decided  to  locate 
the  main  part  of  the  townsite  of  Anchor- 
age, Alaska,  on  a  nearly  level  plateau  from 
100  to  120  feet  above  Knik  Arm  and  Ship's 
Creek,  instead  of  on  the  flats  along  the 
shoreline  and  on  the  more  or  less  steep 
hillsides   rising   therefrom    and   where  it 
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was  decided  to  withhold  from  public  sale 
the  lots  in  certain  unreserved  blocks,  with 
the  exception  of  a  small  number  of  lots  to 
be  sold  for  livery  barns,  wholesale  estab- 
lishments, and  warehouses  and  where  the 
lots  and  blocks  so  withheld  were  not  spe- 
cifically designated  by  lot  -and  block  num- 
ber but  were  generally  described  in  geo- 
graphical terms  as  being  below  the  rim  of 
the  plateau  and  on  the  tract  book  as  never 
sold  must  be  deemed  to  be  among  the  lots 
withheld  from  public  sale. 

Where  certain  townsite  lots  on  a  plat  of 
resurvey  are  different  in  delineation,  area, 
and  certain  boundaries  from  lots  bearing 
the  same  designations  on  the  plat  of  orig- 
inal survey,  the  lots  on  the  plat  of  re- 
survey  are  new  lots,  superseding  those  simi- 
larly designated  on  the  original  plat. 
Maynard  R.  smith.  Anchorage  016020, 
016022,  A-26197  (July  31,  1953  I 

Where  land  is  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  ami  neither  the  terms  of  the  with- 
drawal order  nor  the  purpose  for  which 
the  land  was  withdrawn  suggests  an  in- 
tent to  exclude  disposals  under  the  Ma- 
it  rials  Act  from  the  scope  of  the  order,  a 
contract  made  after  the  effective  date  of 
the  order  and  providing  for  the  sale  under 
11m  Materials  Act  of  deposits  of  clay  from 
the  withdrawn  land  is  not  authorized. 

Clay  deposits  of  exceptional  nature  may 
he  subject  to  location  under  the  mining 
Laws  and,  in  that  event,  are  not  subject 
to  sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials 
Act  only  if  it  is  not  subject  to  location 
under  the  mining  laws. 
Mrs.  A.  T.  Van  Dolah,  Anchorage  015083, 
018026,  A-20443  (Oct.  14,  1952) 
SCHOOL  LANDS 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31,  1947,  is  ap- 
plicable  to  the  disposal  of  sand,  stone,  and 
gravel,  from  the  reserved  school  section 
lands  in  Alaska.  The  proceeds  from  such 
sales  must  he  credited  to  the  account  "sale 
of  public  lands." 

Deposits  of  Proceeds  from  the  Sale  of 
d ravel  from  School  Sections  (Nov.  25, 
1949) 
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A  homestead  application  for  land  which 
is  withdrawn  from  entry  under  the  Alaska 
Railway  Act  must  be  rejected,  so  long  as 
the  withdrawal  is  in  effect. 

When  sees.  16  and  36  of  any  township  in 
Alaska  were  withdrawn  from  entry  prior 
to  their  being  surveyed,  they  would,  upon 
the  revocation  of  the  withdrawal  subse- 
quent to  the  survey  of  the  lands,  become 
subject  to  the  reservation  of  such  sections 
to  the  Territorial  Govt,  for  school  purposes 
unless  they  were  of  a  known  mineral  char- 
acter at  the  date  of  acceptance  of  the 
survey. 
John  J.   Corey,  A-25892    (Aug.  11,  1950) 

The  act  of  Mar.  4,  1915,  which  reserved 
lands  for  school  purposes  in  Alaska,  does 
not  authorize  the  issuance  of  oil  and  gas 
leases  on  lands  in  the  reserved  school 
sections. 

The  Materials  Act  of  July  31,  1947,  does 
not  authorize  the  disposal  of  the  oil  and 
gas  deposits  that  may  be  contained  in  the 
Alaska  reserved  school  sections. 

Neither  the  Territory  of  Alaska  nor  the 
Dept.  of  the  Interior  is  empowered  by  any 
existing  legislation  to  dispose  of  the  oil 
and  gas  deposits  that  may  be  contained  in 
the  Alaska  reserved  school  sections. 
Disposal  of  Oil  and  Gas  in  Alaska  School 
Sections,  M-36143  (July  22,  1952) 

Where  land  in  a  sec.  36  in  Alaska  was 
reserved  for  national  forest  purposes  prior 
to  its  survey,  the  reservation  made  by  the 
act  of  Mar.  4,  1915  (38  Stat.  1214;  48 
U.S.C.  353)  did  not  attach  to  the  land  upon 
its  subsequent  restoration,  after  survey 
and  a  subsequent  withdrawal  made  prior 
to  the  act  of  Mar.  5,  1952  (66  Stat.  14), 
amending  the  act  of  Mar.  4,  1915,  supra, 
bars  its  reservation  under  the  provisions 
of  that  act  so  long  as  that  withdrawal  con- 
tinues in  force. 

Effect  of  a  reservation  of  land  upon  the 
grant  of  Mar.  ^,  1915,  of  certain  numbered 
sections  in  place  to  the  territory  of  Alaska 
for  school  purposes  (Aug.  26,  1954) 

SHORE  SPACE  RESERVES  AND  RESTRIC- 
TIONS 

Public  land  in  an  Alaska  shore  space 
reserve  which  has  potential  value  for  use 
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as  wharves,  docks  and  landing  places  for 
boats  and  small  craft  should  not  be  re- 
stored from  the  reserve  for  the  purpose  of 
permitting  homestead  entry  thereon. 

An  application  for  homestead  entry  may 
bo  allowed  for  lands  which  are  not  re- 
served where  the  applicant  has  the  right 
to  file  such  an  application. 
Otto  William  Oeist,  Fairbanks  05673,  0^027 
"C",  A-24220-A  (Dec.  22,  1947) 

Application  for  Homestead  entry  and 
restoration  from  shore  space  reserve  re- 
jected. 

Where  land  in  a  shore  space  reserve  is 
withdrawn  for  administrative  site  use,  it 
is  not  in  the  public  interest  to  restore 
the  land  for  homestead  disposition. 
Fred  T.  Vollstedt,  Fairbanks  05773  "LU", 
A-25634  (Feb.  28, 1949) 

Proposed  BLM  memorandum  would  ap- 
prove the  principle  that  when  shore  land 
in  Alaska  is  determined  to  be  unnecessary 
for  harborage  uses  and  purposes,  an  order 
may  be  issued  declaring  that  thereafter 
no  80-rod  shore  space  reserves  shall  be 
created  in  that  land. 

The  act  of  May  14,  1898,  automatically 
reserves  a  space  of  80  rods  on  each  side 
of  the  entry. 

The  act  of  June  5,  1920,  authorized  the 
Secretary  to  "restore  to  entry  such  re- 
served spaces."  The  use  of  the  word  restore 
would  appear  to  give  the  Secretary  au- 
thority to  restore  a  shore  space  reserve 
only  after  a  reserve  has  been  made. 

BLM  proposes  to  construe  1920  act  as 
giving  the  Secretary  authority  to  declare 
in  advance  that  as  to  certain  land  no 
shore  space  reserve  shall  be  created. 

The  1920  act  would  authorize  the  Sec- 
retary to  restore  a  shore  space  reserve 
immediately  upon  its  creation.  Also  in  fa- 
vor of  the  BLM  position  is  the  fact  that 
the  Department  has  issued  several  shore 
space  restoration  orders  which  provided 
that  certain  tracts  of  land  "which  may 
now  or  hereafter"  conflict  with  a  shore 
space  reserve  "are  hereby  restored"  to  en- 
try. 

Proposed    BLM    Memorandum    on    Shore 
Space  Restoration  (Oct.  14,  1949) 
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The  merits  of  a  claim  to  a  preference 
right  to  enter  land  upon  its  restoration 
to°  entry  will  not  he  considered  on  appeal 
and  the  case  will  be  remanded  after  the 
land  has  been  restored  to  entry  and  the 
claimant's  application  to  enter  has  been 
reinstated  by  the  Bur.  of  Land  Manage- 
ment. 

Lilly,    McNeill    and    Lilly,    Anchorage 
012646,  A-25794  (Mar.  16, 1950) 

One  who  occupies  and  makes  improve- 
ments upon  land  included  in  a  shore  space 
reserve  in  Alaska,  prior  to  the  restoration 
of  the  land  from  the  reserve,  does  not  ac- 
quire an  equitable  claim  which  will  en- 
title him,  upon  the  restoration  of  the  land 
from  the  reserve,  to  a  preferred  right  of 
application  for  the  land  under  the  home- 
stead law  or  Small  Tract  Act,  over  quali- 
fied veterans  of  World  War  II. 

Where  valuable  improvements  have  been 
made  in  such  circumstances,  the  person 
making  the  improvements  will  be  allowed 
a  reasonable  time  to  remove  the  improve- 
ments prior  to  the  awarding  of  a  small- 
tract  lease  on  the  land  to  another  person, 
and  in  the  event  that  an  improvement 
cannot  be  removed  without  substantial 
damage  to  it  or  to  the  land  and  such  im- 
provement is  of  value  to  the  prospective 
lessee  of  the  land,  the  latter  will  be  re- 
quired to  reimburse  the  person  who  made 
the  improvement  for  its  reasonable  value. 
Maynard  M.  Sttitzman,  Fairlanks  07Jf6/h 
A-25844  (May  17,1950) 

Land  which  is  within  an  Alaskan  shore 
space  reserve  is  not  subject  to  homestead 
entry  and  will  not  be  restored  to  entry 
where  the  land  is  needed  as  a  landing 
place  for  boats. 
Erich  Nelson,  A-25881  (July  21,  1950) 

The  Secretary  of  the  Interior  retains 
the  right  at  any  time  to  exercise  his  su- 
pervisory power  over  applications  to  ex- 
change land  under  sec.  8(b)  of  the  Taylor 
Grazing  Act,  notwithstanding  the  fact 
that  authority  to  take  final  action  in  such 
matters  has  been  delegated  to  the  Director 
of  the  Bureau  of  Land  Management,  sub- 
ject to  the  right  of  appeal  to  the  Secretary. 
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When  land  applied  for  under  the  Small 
Tract  Act  and  later  selected  in  a  proposed 
exchange  under  sec.  8(b)  of  the  Taylor 
Grazing  Act  is  closer  to  a  development  of 
small  tract  homes  and  business  sites  than 
is  the  offered  land  and  when  it  appears 
doubtful,  because  of  recent  developments 
in  the  vicinity  of  the  selected  land,  that 
the  selected  land  would,  if  obtained  in  the 
exchange,  continue  to  be  used  for  grazing 
purposes,  the  proposed  exchange  is  not  in 
the  public  interest  and  will  not  be  ap- 
proved. 

Allert  Mendel  Edwin  A.  Rolerts,  et  al., 
Los  Angeles  081690  et  ah,  A-26222  (May  4, 
1951) 

Land  within  a  shore  space  reserve  is 
not  subject  to  entry  as  a  homestead. 

One  who  settles  on  land  within  a  shore 
space  reserve  is  not  entitled  by  virtue  of 
such  settlement  to  a  preference  right  to 
enter  the  land  if  and  when  it  is  restored 
to  entry. 

One  must  show  cultivation  of  ys  of  the 
area  embraced  in  the  claim  in  order  to  be- 
come entitled  to  a  free  survey  of  a  home- 
stead claim  in  Alaska. 
Paul  F.  Schnee,  Anchorage  016687,  A-26217 
(Aug.  28,  1951) 

Land  which  is  within  an  Alaska  shore- 
space  reserve  is  not  subject  to  soldiers' 
additional  homestead  entry. 

Where  applications  for  soldiers'  addi- 
tional homestead  entries  were  rejected  be- 
cause the  land  was  not  regarded  as  agri- 
cultural in  character,  but  supplementary 
reports  are  received  after  appeals  are  taken 
to  the  head  of  the  Department  and  such 
reports  indicate  that  the  tracts  applied 
for  are  adaptable  to  a  limited  agricultural 
use,  not  previously  taken  into  account,  the 
cases  will  be  remanded  for  reconsideration 
of  the  applications. 

Alaska  Packers  Association,  Pacific  Amer- 
ican Fisheries,  Inc.,  Anchorage  011545, 
011546,  011R:>L  A-26282,  A-26283,  A-2G284 
(Nov.  7, 1951) 

Settlement  upon  a  tract  of  land  at  a 
time  when  the  land  is  withdrawn  from 
entry  as  part  of  a  shore-space  reserve  area 
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is   a  trespass,   and  such  settlement  does 
not  provide  the  basis  for  any  claim  to  the 
land. 

The  dismissal  of  a  protest  against  the 
allowance  of  a  homestead  entry  with  re- 
spect to  a  tract  included  in  the  entry  is 
proper  where  the  protestant's  claim  to  the 
land  is  based  upon  the  use  and  occupancy 
of  the  tract  before  the  allowance  of  the 
homestead  entry  but  it  appears  that  the 
protestant's  use  and  occupancy  constituted 
a  trespass. 

A  soldier's  additional  homestead  appli- 
cation was  properly  rejected  where  the 
land  applied  for  was  already  included  in 
a  homestead  entry. 

One  who  asserts  a  claim  to  enter  land 
under  the  soldiers'  additional  homestead 
law  is  not  entitled  as  a  matter  of  legal 
right  to  a  hearing  on  the  validity  of  the 
claim. 

Libly,  McNeill  and  Lilly,  Harold  J.  Lewis, 
Anchorage  0106  Jf6,  011172,  A-26268  (Nov. 
9,1951) 

A  five-acre  Alaska  homesite  may  not  be 
located  within  80  rods  of  navigable  water 
if  either  of  its  side  lines  projected  would 
reach  the  shore  line  within  80  rods  of  the 
side  line  or  side  lines  projected  of  an- 
other entry,  made  under  the  act  of  May  14, 
1898,  within  80  rods  of  navigable  water. 

The  regulation  adopted  by  the  Depart- 
ment providing  that  shore  space  reserves 
j shall  be  80  rods  in  depth  is  valid. 
Richard  W.  Freer,  Anchorage  012430,  A- 
26746  (Aug.  19,1953) 

A  homestead  entry  cannot  be  made  upon 

and   included   within   a   shore  space  re- 

,    serve  until  the  land  is  restored  to  entry. 

Residence  upon  land  while  it  is  within 

i  shore  space  reserve  cannot  be  credited 

n  the  computation  of  residence  required 

>y  the  homestead  law. 

larry  L.   O'Bryan,  Fairbanks   06505,   A- 

'    16957  (Sept.  10, 1954) 

An  application  which  is,  in  effect,  a 
1    tetition  for  the  exercise  of  the  Secretary's 

upervisory  authority  requesting  the  set- 
i  ing  aside  of  a  prior  departmental  decision 
:    phich  became  more  than  24  years  ago  will 

e  denied  where  neither  the  petition  nor 
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the  record  in  the  case  presents  a  valid  basis 
for  reopening  the  proceedings  or  indicates 
any  error  in  the  conclusions  reached  in  the 
earlier  decision. 

An  application  which  amounts  to  an  ap- 
peal from  decisions  of  the  General  Land 
Office  which  became  final  more  than  27 
and  24  years  ago  will  not  be  considered  by 
the  Department  where  there  is  no  new  evi- 
dence or  material  submitted  which  would 
warrant  modification  of  the  earlier  de- 
cisions. 

Where  it  appears  that  the  Bur.  of  Land 
Management  has  not  acted  upon  a  State's 
claim  to  certain  lands  as  tidelands,  and  has 
taken  no  action  with  respect  to  some  of  the 
land  included  in  a  State's  application  under 
the  Swamp  Land  Act,  the  case  will  be  re- 
manded to  the  Bureau  for  disposition  of 
these  matters. 

State  of  Mississippi,  BLM  032^18,  A-26955 
(Oct.  11,  1954) 
TERRITORIES 

Whether  the  Territorial  Legislature  of 
Alaska  has  the  power  to  enact  legislation 
to  control  and  regulate,  by  licensing  and 
taxation,  the  entry  of  persons  into  the  busi- 
ness of  catching  fish  by  means  of  fish  traps 
within  the  Territory  of  Alaska,  and  to 
create  a  Commission  or  other  instrumen- 
tality to  administer  such  an  act. 

Memorandum  (Dec.  8, 1944) 
TIDELANDS 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposi- 
tion or  depletion,  under  the  general  grant 
of  jurisdiction  over  public  lands  contained 
in  R.S.  453.  In  addition,  littoral  owners  in 
Alaska  have  a  right  of  access  to  navigable 
water,  which  right  is  appurtenant  to  the 
uplands  but  may  be  separated  from  it. 
Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Katmai  National 
Monument  in  Alaska  (Jan.  10,  1947) 

1.  The  following  are  owned  by  the  U.S., 
but  are  held  in  trust  for  the  future  State. 

(a)  All  lands  below  ordinary  high  water 
mark  of  inland  navigable  waters  and  bays 
and  inlets. 
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(b)  All  lands  between  ordinary  high 
tide  and  low  tide  of  lands  on  the  sea  coast. 

2.  Submerged  lands  below  low  low  tide 
on  the  sea  coast  are  owned  by  the  U.S.  in 
its  own  right.  The  extent  of  the  ownership 
seaward  has  not  been  definitely  deter- 
mined, but  it  certainly  runs  at  least  to  the 
600-foot  depth  except  where  to  follow  out 
to  such  depth  might  result  in  crossing  an 
international  boundary. 

None  of  the  lands  in  class  1  or  2  above 
are  subject  to  the  public  land  laws.  Special 
use  permits,  however,  may  be  issued,  which 
would  automatically  terminate  as  to  class 
1  lands  upon  the  admission  of  the  State  if 
not  sooner  revoked. 

The  artificial  filling  in  of  land  would  not 
change  its  ownership  nor  its  trust  status  if 
in  class  1. 

The  Regional  Administrator  may  sell  to 
the  Alaska  Housing  Authority  lands  in 
class  1  or  2  under  P.L.  52  (81st  Congress). 
Thereafter,  so  far  as  this  Department  is 
concerned,  the  Authority  could  fill  them  in. 
Authority  for  Filling  in  Tidelands  (June 
30,  1950) 

TOWNSITES 

Three  questions  propounded  by  repre- 
sentatives of  a  group  of  veterans  who  desire 
to  settle  in  Alaska. 

1.  May  they  settle  on  other  than  160-  or 
40-acre  tracts? 

2.  May  they  settle  on  other  than  rectan- 
gular tracts? 

3.  Could  each  agree  with  the  other  vet- 
erans not  to  dispose  of  his  tract  without 
the  consent  of  all? 

Memorandum,  8148-1  (Sept.  20, 1946) 

Proposal  to  restrict  purchasers  to  two 
lots  per  person  would  be  inconsistent  with 
the  statutory  mandate  that  the  sale  be  "at 
public  outcry  to  the  highest  bidder." 

Proposal  that  lots  be  sold  only  to  pur- 
chasers who  are,  or  have  declared  their 
intention  to  become,  citizens  of  the  U.S. 
is  not  authorized  by  statute,  but  the  De- 
partment has  imposed  such  a  requirement 
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by  regulation  for  many  years  without  Con- 
gressional objection. 

Sale  of  Town-Site  Lots  in  Alaska  (Mar.  18, 
1947) 

H.R.  3107,  A  BILL  "To  provide  for  the 
disposal  of  materials  or  resources  on  the 
public  lands  on  the  U.S.,"  would,  if  enacted, 
apply  to  Alaska. 
Memorandum  (May  8, 1947) 

Proposed  public  order  to  rewithdraw  and 
reserve  certain  parcels  of  land  for  towTn- 
site  purposes  is  unnecessary  for  the  fol- 
lowing reasons : 

All  the  lands  were  specifically  reserved 
under  E.O.  No.  2242  for  townsite  pur- 
poses. 

The  people  who  built  permanent  im- 
provements and  are  at  present  occupying 
the  lots  are  granted  a  preference  under 
E.O.  No.  3489. 

The  people  who  are  renting  Govt.-owncd 
cottages  could  buy  the  lot  and  the  build- 
ings without  having  to  tear  the  buildings 
down  according  to  our  interpretation  of 
43  CFR  297.3(c)  and  43  CFR  207.3(h). 
Southern  and  Eastern  Addition  to  Anchor- 
age Townsite  (July  25, 1947) 

Applicant  appealed  from  a  decision  of 
the  Acting  Director,  BLM,  rejecting  his  ap- 
plications for  soldier's  additional  home- 
stead entry  of  two  parcels  of  land,  the 
reason  being  that  both  parcels  had  been 
withdrawn  from  entry. 

Appellant  is  correct  in  asserting  that  the 
desired  land  is  not  within  the  railroad 
right-of-way,  but  errs  in  thinking  that  the 
land  between  the  west  boundary  of  the 
right-of-way  and  the  meanders  of  the  east- 
ern shore  of  Knik  Arm  and  Chester  Creek 
is  outside  of  the  South  Addition  to  the 
townsite. 

If  any  part  of  this  acreage  was  not  with- 
drawn by  E.O.  No.  1919%  on  Apr.  21,  1914, 
it  was  withdrawn  by  E.O.  No.  3672  on  May 
8,  1922,  and  is  included  within  the  An- 
chorage Townsite. 

Charles  Baker  Abbott,  Anchorage  010619, 
010620  "K",  A-24649  (Oct.  28,  1947) 

Land  within  a  withdrawal  for  townsite 
and  other  purposes  is  not  "unreserved  and 
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unappropriated"  public  land  and,  there- 
fore, is  not  subject  to  lease  for  use  as  a 
public  airport. 

An  application  to  lease  withdrawn  land 
must  be  rejected;  it  cannot  be  suspended 
to  await  action  on  a  petition  for  the  modi- 
fication of  the  withdrawal  so  as  to  permit 
such  leasing. 

Ward  I.  Gay,  Anchorage  011014  "LTJ",  A- 
25535  (July  15, 1949) 

Lands  withdrawn  for  townsite  purposes 
in  Alaska  may  be  disposed  of  under  the 
Alaska  Public  Sale  Act  of  Aug.  30, 1949  (63 
Stat.  679,  48  U.S.C.  364a),  without  vacat- 
ing the  withdrawal  made  for  townsite  pur- 
poses in  view  of  the  provisions  of  the  Act. 

The  patent  may  issue  in  terms  of  the  ex- 
isting townsite  survey  unless  a  resurvey  is 
administratively  desirable. 
Disposition  of  Townsite  Lots  Under  P.L. 
215  (May  29, 1950) 

By  the  platting  of  the  Indian  village  of 
Yakutat,  Alaska,  and  the  disposal  of  lots 
in  the  village  pursuant  to  such  plat,  there 
was  a  dedication  to  public  use  of  the  areas 
shown  on  the  plat  as  streets. 

While  the  patent  which  issued  to  the 
townsite  trustee  included  areas  shown  on 
the  townsite  plat  as  streets,  the  townsite 
trustee  should  not  at  this  time  issue  a  deed 
to  the  Indian  village  for  such  areas. 
Authority  to  Issue  Deed  to  Yakutat,  Alas- 
ka, for  Streets  in  Townsite  (June  20, 
1950) 

Where  townsite  lots  are  not  shown  by 
the  records  of  the  Department  to  have  been 
previously  offered  at  public  sale,  and  there 
is  no  convincing  evidence  to  show  that  they 
have  been  offered  at  public  sale,  the  lots 
are  not  subject  to  private  sale. 

Under  the  townsite  regulations  appli- 
cable to  Alaska,  it  is  within  the  discretion 
of  the  Secretary  of  the  Interior  to  decide 
whether  or  not  to  sell  a  townsite  lot  at 
private  sale  after  the  lot  has  been  of- 
fered at  public  sale  and  has  not  been  sold. 
Agnes  Umbs,  Anchorage  016731,  A-26299 
(Mar.  21, 1952) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if 
they  have  previously  been  offered  for  sale 
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at  public  sale,  lots  not  shown  by  the  rec- 
ords to  have  been  thus  offered  are  not  sub- 
ject to  private  sale. 

Where  townsite  regulations  provide  that 
townsite  lots  offered  at  public  sale  but 
not  sold  may  be  sold  at  private  entry  in 
the  discretion  of  the  Secretary,  that  officer 
is  under  no  obligation  to  sell  such  lots  at 
private  sale,  but  he  may  sell  or  reserve 
them  as  he  may  deem  warranted. 
Maynard  R.  Smith,  Anlhorage  01626.'i,  A- 
26273  (June  3, 1952) 

The  Federal  Govt,  has  established  many 
hundred  of  townsites  on  the  public  lands, 
and  sold  lots  in  such  townsites  under  con- 
ditions substantially  the  same  as  those  ex- 
isting in  the  City  of  Anchorage,  Alaska, 
and  all  questions  of  title  to  the  streets  and 
alleys  in  such  townsites  have  been  left 
for  determination  by  the  local  authorities, 
or  in  the  courts.  The  same  procedure 
should  be  followed  in  the  case  of  townsites 
in  Alaska. 

Title  to  streets  and  alleys  in  a  Govt, 
townsite  may,  under  certain  conditions, 
vest  in  the  municipality,  in  trust  for  the 
public.  The  matter  of  enacting  such  legis- 
lation for  Alaska  is  within  the  jurisdic- 
tion of  the  territorial  legislature. 

In  the  absence  of  a  statutory  provision, 
as  indicated,  the  lot  purchasers  become 
the  successors  in  interest  of  the  Govt,  with 
respect  to  the  ownership  of  the  fee  to  the 
center  of  the  streets  and  alleys  abutting  on 
their  respective  holdings  in  the  city  or 
town,  subject  to  the  use  of  the  streets  and 
alleys  for  the  purpose  for  which  they 
were  dedicated. 

No  patent  should  be  issued  to  the  City 
of  Anchorage,  Alaska,  for  streets  and  alleys 
on  that  City. 

Title  to  Streets  and  Alleys  in  the  City  of 
Anchorage,  Alaska;  Patents  for  the  Streets 
and  Alleys  in  thmt  City  Should  not  be  Is- 
sued (Mar.  16, 1953) 

TRADE  AND  MANUFACTURING  SITES 

Land  which  is  not  occupied  and  used 
for  the  purpose  of  trade,  manufacture,  or 
other  productive  industry  cannot  be  sold 
under  sec.  10  of  the  act  of  May  14,  1898, 
as  amended. 
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The  mere  clearing  of  land  with  the  in- 
tention of  building  thereon  at  some  future 
time  is  not  occupancy  and  use  of  the  land 
for  the  purposes  of  trade,  manufacture, 
or  other  productive  industry  within  the 
meaning  of  sec.  10  of  the  act  of  May  14, 
1898,  as  amended. 

Kenneth      Brown      Laughlin,   Anchorage 
011002  "LD",  A-25468  (Aug.  5,  1949) 

An  application  for  a  trade  and  manu- 
facturing site  under  sec.  10  of  the  act  of 
May  14,  1898,  will  be  rejected  where  the 
land  has  not  been  actually  occupied  and 
used  by  the  applicant  for  business  pur- 
poses. 

Ford  J.  Dale,  Anchorage  011962,  A-25687 
(Nov.  7, 1949) 

Where  an  oil  tank  site  easement  ts 
granted  on  public  land  under  43  CFR 
244.52  as  an  incident  of  a  pipeline  right- 
of-way  under  sec.  28  of  the  Mineral  Leas- 
ing Act,  the  tank  site  is  subject  to  the 
common  carrier  provisions  of  sec.  28. 

A  tank  site  easement  may  be  granted 
pursuant  to  sec.  28  of  the  Mineral  Leasing 
Act  and  43  CFR  244.52  only  when  the  tank 
is  an  integral  part  of  the  pipeline  opera- 
tions and  is  used  to  further  the  trans- 
portation of  oil  through  the  pipeline. 

In  other  cases  the  tank  site  may  be  ac- 
commodated under  the  small  tract  act  as 
a  business  site  or  under  the  Alaska  Public 
Sale  Act.  If  the  land  is  not  available  under 
these  acts,  a  special  use  permit  could  be 
issued. 

Oil   Tank   Site   Under  Section  28  of  the 
Mineral  Leasing  Act  (May  22,  1950) 

Where  the  boundary  of  patented  land  in 
Alaska  is  a  river,  new  land  formed  above 
the  high  water  mark  of  the  river  by  ac- 
cretion is  the  property  of  the  riparian 
owner,  and  is  not  public  land  subject  to 
disposition  by  the  U.S.  as  a  trade  and 
manufacturing  site. 
A.  E.  Waxoerg,  A-25756  (July  19,  1950) 

The  denial  of  a  petition  to  modify  a 
withdrawal  order  and  to  file  an  applica- 
tion for  a  trade  and  manufacturing  site 
is  proper  where  it  appears  that  an  area- 
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wide  land  use  program  is  being  developed 
in  connection  with  all  the  land  included 
in  the  withdrawal  order;  that  the  allow- 
ance of  an  individual  petition  to  exclude 
part  of  the  land  from  the  withdrawal,  be- 
fore the  completion  of  the  plans  for  the 
area  as  a  whole,  might  interfere  with  the 
area-wide  program ;  and  that  the  appli- 
cant has  occupied  and  improved  the  land, 
knowing  that  his  entry  and  occupancy  vio- 
lated the  provisions  of  the  withdrawal 
order. 

Barley  E.   Poole,    Anchorage   01442%,    A- 
26188  (May  31, 1951) 

An  application  to  enter  a  tract  of  public 
land  in  Alaska  under  the  Soldier's  Addi- 
tional Homestead  Law,  filed  after  the  with- 
drawal of  the  land  from  entry  subject  to 
valid  existing  rights,  is  not  entitled  to  re- 
ceive favorable  consideration  upon  the 
basis  of  a  showing  by  the  applicant  of  use 
and  occupancy  of  the  land  prior  to  the 
date  of  the  withdrawal. 

The  provisions  of  the  Administrative 
Procedure  Act  respecting  oral  hearings 
have  no  applicability  to  applications  for  a 
soldier's  additional  homestead  entry  be- 
cause the  statute  authorizing  such  entries 
does  not  require  that  the  determination 
be  made  on  the  record  after  an  oppor- 
tunity for  a  hearing. 

Yakut  at  and  Southern  Railway,  Anchorage 
012487,  A-26438  (Sept.  19,  1952) 

AMERICAN  SAMOA 
GENERALLY 

The  Congress,  in  legislating  for  an  un- 
incorporated territory,  has  full  power  to 
determine  what  rules  and  regulations  are 
needful,  and  is  subject  only  to  "such  con- 
stitutional restrictions  upon  the  powers  of 
that  body  as  are  applicable  to  the  situa- 
tion." 

The  Constitution  does  not  impose  upon 
the  Congress  any  restriction  preventing  it 
from  providing  for  the  special  protection 
of  the  lands,  business  enterprises,  and  com- 
munal organization  of  the  people  of  Ameri- 
can Samoa,  an  unincorporated  territory,  as 
a  "needful"  rule  of  regulation  under  Art. 
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IV,  sec.  3,  of  the  Constitution,  and  to  carry 
out  this  country's  obligations  under  the 
United  Nations  Charter. 

A  grant  of  United  States  citizenship  to 
the  people  of  American  Samoa  would  not 
preclude  or  be  inconsistent  with  a  grant 
of  special  protection  to  them  as  a  depend- 
ent people. 

Special  Protection  for  People  of  American 
Samoa,  M-36001   (May  13,  1949) 

The  contract  is  between  the  Govt,  and  an 
employee  of  the  Bur.  of  Indian  Affairs  on 
leave-without-pay  status.  It  covers  his  per- 
formance in  connection  with  a  "Manage- 
ment improvement  survey"  in  American 
Samoa. 

The  contract  rests  upon  the  authority  of 
the  Director  of  Territories  and  Island  Pos- 
sessions to  obtain  temporary  services  of 
experts  and  consultants  under  5  U.S.C. 
55a,  1946  Ed.  However,  the  consultant  is 
to  be  paid  pursuant  to  the  act  of  Oct.  15, 
1949. 

In  order  to  avoid  the  implication  that  the 
sole  authority  for  the  contract  rests  on  5 
U.S.C.  55a,  1946  Ed.,  the  following  state- 
ment has  been  added  to  the  contract : 

Approved  under  authority  of  the  act  of 
Oct.  15, 1949,  and  the  payments  thereunder 
shall  be  made  from  the  funds  allocated  to 
the  Dept.  of  the  Interior  under  that  act. 

The  laws  prohibiting  persons  from  re- 
ceiving additional  compensation  for  per- 
formance of  duties  added  to  their  positions 
are  not  contravened  as  this  is  a  separate 
employment. 

Contract  for  Services  of  Consultant  (May 
25,  1950) 

The  Government  Corporation  Control 
Act  is  not  applicable  to  the  Bank  of  Ameri- 
can Samoa. 

The  Bank  of  American  Samoa  is  a  terri- 
torial, rather  than  a  Federal,  agency  or 
instrumentality  and,  therefore  (assuming 
it  to  be  a  corporation),  is  not  a  Govt.  Cor- 
poration in  the  usual  sense  of  that  term. 

The  Bank  of  American  Samoa  lacks  the 
common  attributes  of  a  corporation. 
The  Bank  of  American  Samoa,  M-36135 
(June  25,  1952) 
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Application  for  reinstatement  rejected- 
Appeal  from  the  GLO.  Affirmed,  signed  by 
Assistant  Secretary  Chapman. 
Estate  of  T.  0.  Henderson,  ".V",  Cheyenne 
054195,  A-23838  (June  30,  1944) 

Petition  for  reinstatement  of  reservoir 
declaratory  statement  denied.  Affirmed  by 
Duncan,  sgd.  Assistant  Secretary  Chap- 
man. 

Lutario  Fresquez,  «F»,  Las  Cruces  033151, 
A-23868  (July  17,  1944) 

APPROPRIATIONS 

(See  also  Expenditures,  Funds) 
Availability  of  moneys  appropriated  by 
Congress  to  compensate  the  Pueblos  of 
Picuris  and  Pojoaque  for  lands  and  water 
rights  lost  to  them  under  the  provisions 
of  the  act  of  June  7,  1924  (43  Stat.  636), 
to  purchase  lands  for  lease  to  the  Raman 
Navajos. 

Memorandum  (Mar.  1, 1944) 

Amendment  to  the  Urgent  Deficiency  Ap- 
propriation Act,  1943  "section  shall  not 
operate  to  deprive  any  such  person  of  pay- 
ment for  leaves  of  absence  or  salary." 
Memorandum  (June 24, 1943) 
Racial  Discrimination  in  Shenandoah  Na- 
tional Park 

See  current  correspondence  file  under 
"Racial." 

Employment  of  Aliens. 
Solicitor's     Opinion,     M-33942     (Jan.     25, 
1945) 

Restrict  Publication. 

Solicitors  Opinion,  M-33953  (Feb.  7, 1945) 

Detail  of  Personnel  to  Congressional 
Committees. 

Memorandum  (Feb.  16, 1945) 

Whether  field  offices  of  the  National  Park 
Service  may  purchase  books  and  periodi- 
cals for  field  use  without  regard  to  the 
appropriation    limitation    in    the    Interior 
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Department  Appropriation  Act,  1945,  for 

the  purchase  of  books  and  periodicals. 

Memorandum    to    Mr.    Patrow    (Mar.    8, 

1945) 

Application  of  Fiscal  Year  Restrictions 
on  Appropriations  to  Payments  on  Account 
of  the  Subject  of  Defaulted  Contracts. 
Solicitor's     Opinion,     M-34043     (Apr.     3. 
1945) 

Federal  Employees  —  Appropriations  — 
Travel  Allowance. 

Solicitor's    Opinion,    M-34017     (Apr.    24, 
1945) 

Rights  of  the  United  States  Under  a 
Deed  With  a  Condition  Subsequent. 

Solicitor's    Opinion,    M-34171     (Aug.     6, 
1945) 

Effect  of  a  Restriction  in  an  Appropria- 
tion Act  on  the  Amount  of  Funds  That 
may  be  Expended  for  a  Particular  Purpose. 

Memorandum  (Nov.  7, 1945) 

Whether  automobiles  are  Government- 
owned  vehicles  within  the  meaning  of  sec. 
202(b)  of  the  Independent  Offices  Appro- 
priation Act,  1946,  if  they  are  purchased 
from  funds  held  in  trust  by  the  U.S.  for 
the  Menominee  Tribe  from  which  annual 
appropriations  are  made  by  act  of  Con- 
gress. 

Solicitor's    Opinion,    M-34231     (Jan.    17, 
1946) 

Driving  Government  Automobile  on 
Short  Detour  as  use  for  "Other  Than  Of- 
ficial Purposes." 

Memorandum  (Feb.  11, 1946) 

Sec.  5  of  the  act  of  Mar.  4,  1923,  author- 
izes reimbursement  of  such  portions  of  ap- 
propriations made  for  Geological  Survey 
for  mineral  lease  supervision  as  are  ex- 
panded in  connection  with  supervision  of 
operations  on  Red  River  oil  and  gas  leases 
issued  under  act. 

Red  River,  Oklahoma  (Apr.  5, 1946) 

The  authorization  for  contingent  expendi- 
tures by  the  Bureau  of  Reclamation  is  con- 
tained in  the  general  appropriation  for 
the  Bureau,  rather  than  under  the  heading 
"Contingent  Expenses,  Department  of  the 
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Interior,"  covering  contingent  expenses  of 
the  Office  of  the  Secretary  and  the  bureaus 
and  offices  of  the  Department  except  as 
otherwise  provided. 

Memorandum  (Apr.  16, 1946) 

Sec.  203  of  the  Independent  Offices  Ap- 
propriation Act,  1947,  would  not  preclude 
the  Secretary  of  the  Interior  from  securing 
on  a  reimbursable  basis  aircraft  facilities 
for  official  travel  to  the  Virgin  Islands. 

Memorandum  (May  9, 1946) 

There  is  legally  authorized  the  utiliza- 
tion of  funds  from  the  appropriation 
"Emergency  Fund  for  the  President"  (P.L. 
334,  79th  Congress),  for  costs  of  adminis- 
tration of  E.O.  No.  972S  (11  F.R.  5593), 
"Authorizing  the  Secretary  of  the  Interior 
to  take  possession  of  and  to  operate  cer- 
tain coal  mines,"  notwithstanding  the  pro- 
visions of  sec.  213  of  the  act  of  June  27, 
1944  (58  Stat.  361).  known  as  the  Russell 
Amendment  to  the  Independent  Offices  Ap- 
propriation Act,  1945.  See  90  Cong.  Rec. 
3059,  Mar.  24, 1944. 

Director,  Division  of  Budget  &  Adm.  Man- 
agement (July  23, 1946) 

Claim  should  be  denied  under  Interior 
Department  Appropriation  Act,  1946,  since 
damage  was  not  the  direct  result  of  the 
operations  of  the  U.S.  in  the  survey,  con- 
struction, operation  or  maintenance  of  ir- 
rigation works. 

J.  H.  Ogourn,  M-34484  (July  23, 1946) 

Does  the  limitation  of  amounts  for 
maintenance  of  roads  outside  national 
parks  and  monuments  contained  in  the 
Appropriation  Act  of  1946  apply  to  the  Ap- 
propriation Act  of  1947? 

In  the  absence  of  language  re-adopting 
the  limitation  of  expenditures,  the  limita- 
tion can  be  deemed  "lifted." 

Memorandum  (July  25, 1946) 

Interior  Department  Appropriation  Act, 
1947  (P.L.  478,  79th  Congress),  Item  En- 
titled "Coal  Investigations" — Methods  of 
Compliance  with  Proviso  Requiring  Pay- 
ments to  the  Government. 

A  statutory  requirement  for  payment  of 
"a  reasonable  percentage  ...  of  the  to- 
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tal  value  of  minerals  thereafter  produced 
from   such  property"  does  not  permit  of 
cutting  off  the  payments  when  any  prede- 
termined amount  has  been  paid. 
Memorandum  (Sept.  11, 1946) 

Request  for  an  interpretation  of  the  In- 
terior Department  Appropriation  Act, 
1947,  which  authorizes  the  use  of  Roads 
and  Trails  funds  for  the  construction,  re- 
construction, improvement,  and  mainte- 
nance of  "necessary  access  roads  for  de- 
velopment and  use  of  the  recreational  re- 
sources of  Lake  Texoma  recreational  area, 
Texas  and  Oklahoma.''  Is  it  necessary  for 
U.S.  to  acquire  a  right-of-way  across  pri- 
vate land  and  to  effect  the  transfer  to  it 
of  the  county's  easement  in  the  abandoned 
county  roads  before  the  funds  can  be  ex- 
pended for  the  construction  or  improve- 
ment of  access  roads  to  the  Areas. 

Sec.  3736,  R.S.,  provides  that  no  land 
shall  be  acquired  on  account  of  U.S.  ex- 
cept under  a  law  authorizing  such  acquisi- 
tion, and  this  applies  also  to  acquisition 
of  road  easements.  However,  it  is  not  be- 
lieved that  the  U.S.  must  own  the  rights- 
of-way  in  order  that  the  funds  in  ques- 
tion may  be  expended  on  roads  which  pro- 
vide access  to  Lake  Texoma  Recreational 
'  Area. 

Where  it  is  necessary  to  construct  new 

access  roads  across  private  lands,  it  would 

first  be  necessary  that  the  State  or  county 

I  acquire  the  necessary  rights-of-way  before 

,  the  service  could  undertake  to  construct 

;'  and  maintain  the  roads,  or  to  induce  the 

.  War  Department  to  acquire  the  necessary 

rights-of-way,    if    it    has    the    acquisition 

authority. 

,  Memorandum  (Sept.  30, 1946) 

Effect  of  limitation  on  appropriation  for 
construction  of  Garrison  Dam,  N.  Dak. 

Selection  of  lieu  lands  for  Indians — Di- 
rection  to  Secretary  of  Wrar  and  Secretary 
of  Interior  to  consummate  agreement  by 
Jan.  1,  1947  (P.L.  347,  79th  Congress). 
.  Solicitor's  Opinion,  M-34815  (Dec.  27, 
1946) 

Report  re  appropriations  and  authority 
for  the  establishment  and  maintenance  of 
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the    Squaw    Butts   Range   and   Livestock 

Station  by  the  Former  Grazing  Service. 

Memorandum  (Jan.  28, 1947) 

Public  Printer  cannot  destroy  publica- 
tions paid  for  with  appropriations  of  In- 
terior Department  but  may  impose  reason- 
able limitations  upon  stock  of  consigned 
publications  in  his  custody.  Excess  stocks 
of  consigned  publications  not  needed  for 
official  use  may  be  turned  over  to  Supt. 
of  Documents  by  Public  Printer. 

Solicitor's  Opinion,  M-34878  (Mar.  17, 
1947) 

The  Secretary  of  the  Interior  has  au- 
thority during  present  fiscal  year  to  make 
per  capita  payment  to  Indians  of  Choctaw 
and  Chickasaw  Tribes  of  Oklahoma  sub- 
ject to  limitations  contained  in  sec.  18  of 
act  of  Feb.  14,  1920  (41  Stat.  408,  427;  25 
U.S.C.  120).  The  authority  of  Secretary  to 
make  per  capita  distribution  to  Indians  of 
Ohoctaw  and  Chickasaw  Tribes  after  close 
of  present  fiscal  year  depends  upon  provi- 
sions of  Interior  Dept.  Appropriation  Act 
for  fiscal  year  1948  as  finally  enacted  by 
Congress. 

Per  Capita  Payment  to  Indians  of  the 
Choctaw  and  Chickasaw  Tribes  of  Okla- 
homa, M-34956  (June  5,  1947) 

An  appointment  to  a  new  position  in  the 
Office  of  the  Secretary  may  be  made,  or  an 
existing  occupied  position  may  be  reclas- 
sified in  a  higher  grade,  without  contraven- 
ing sec.  400  if  the  salary  of  the  new  ap- 
pointee or  the  higher  salary  of  the  occupant 
of  the  reclassified  position  can  be  met  for 
the  entire  fiscal  year  from  the  appropria- 
tion currently  available  for  the  payment  of 
salaries  in  the  Office  of  the  Secretary,  with- 
out creating  a  deficit. 

Sec.  JjOO,  Second  Deficiency  Appropriation 
Act,  1947  (P.L.  76,  80th  Congress),  M-35007 
(Nov.  5, 1947) 

An  arrangement  under  which  a  public 
utility  district  would  construct  a  substation 
of  the  Bonneville  Power  Admin,  with  per- 
sonnel employed  and  paid  by  the  district, 
and  with  materials  and  equipment  fur- 
nished by  the  district,  except  for  certain 
materials  and  equipment  acquired  or  on 
order  by  the  Administration,  would  not  be 
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in  violation  of  the  prohibition  against  ac- 
ceptance of  voluntary  service  by  the  Govt. 
An  undertaking  by  the  Administrator 
to  seek  an  appropriation  for  the  purpose  of 
reimbursing  the  district  for  the  work  done 
and  equipment  furnished  by  it  would,  how- 
ever, bring  the  arrangement  within  the 
prohibition  against  acceptance  of  volun- 
tary service. 

Voluntary  Services,  M-35012  (Dec.  3, 1947) 
Modified  by  Opinion  of  Dec.  17, 1947 

So  long  as  the  annual  appropriation  acts 
of  the  Department  expressly  appropriate 
moneys  to  the  Alaska  Railroad  for  the  "op- 
eration and  maintenance  of  ocean-going  or 
coastwise  vessels  *  *  *,"  the  Alaska  Rail- 
road can  properly  use  its  appropriated 
funds  for  the  purpose  of  operating  and 
maintaining  ocean-going  or  coastwise  ves- 
sels "when  deemed  necessary"  by  the  Secre- 
tary of  the  Interior  or  any  other  official 
to  whom  the  Secretary  may  have  delegated 
the  authority  to  make  such  determinations. 
Operation  of  Ships  by  the  Alaska  Railroad, 
M-35038  (Apr.  28, 1948) 

Under  sec.  10  of  the  Interior  Department 
Appropriation  Act,  1949,  limiting  the 
amount  of  appropriations  available  for  ex- 
penditure for  the  compensation  of  employ- 
ees engaged  in  personnel  work,  the  criterion 
is  the  percentage  of  the  employee's  time 
that  is  devoted  to  the  subjects  mentioned 
in  the  statutory  standard,  and  not  the  de- 
gree of  the  employee's  responsibility  con- 
cerning such  matters  or  the  type  of  work 
done  by  the  employee. 

Appropriation  Limitation  on  Personnel  Ad- 
ministration, M-35060  (July  16, 1948) 

A  discussion  of  seven  major  questions 
raised  in  Mr.  Fisher's  memo  of  July  23, 
1948,  to  Chief  Counsel  with  conclusions 
re  above. 

Rehabilitation  and  Betterment  Program 
Under  Item  Contained  in  the  Interior  De- 
partment Appropriation  Act  (P.L.  8/fl,  80th 
Congress,  2d  Session)  for  Fiscal  Year  End- 
ing June  30, 1949  ( Sept.  3, 1948) 

Sec.  4  of  the  Interior  Dept,  Appropria- 
tion Act,  1949,  specifically  authorizes  ex- 
penditures which  would  be  otherwise  pro- 
hibited by  5  U.S.C.  83,  1946  Ed.  and  31 
U.S.C.  551,  1946  Ed.,  which  are  directed  to 
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the  expenditure  of   appropriated   moneys 

for  the  payment  of  expenses  of  persons  in 

attendance  at  conventions  or  associations 

which  are  private  and  nongovernment  I  in 

nature. 

None  of  these  provisions  has  any  applica- 
tion to  the  expenditure  of  funds  to  defray 
the  expenses  of  an  employee  who  attends 
the  Second  Inter- American  Indian  Con- 
gress as  a  delegate  of  this  Government. 
Payment  of  Expenses  to  International 
Conference,  M-35068   (Sept.  8,  1948) 

The  Secretary  has  the  authority  to  de- 
termine what  portion  of  the  costs  of  in- 
vestigations made  before  June  30,  1945, 
with  funds  appropriated  for  general  in- 
vestigations, are  chargeable  to  projects  au- 
thorized for  construction  as  a  result  of  the 
investigations. 

Even  though  these  costs  are  normally  re- 
imbursable they  can  be  rendered  nonreim- 
bursable by  some  appropriate  action  by 
the  Secretary. 

The  current  appropriation  acts  and  the 
acts  for  fiscal  year  1917  and  1948  permit 
the  use  of  general  investigations  appro- 
priations for  investigations  for  a  genera 
nature  which  could  be  found  or  declare! 
nonreimbursable  under  sec.  O  of  the  Fa<J 
Finders'  Act,  as  amended. 

All  investigation  costs  which  were  borne 
by  funds  which  are  required  to  be  reim- 
bursed by  the  beneficiaries  of  a  reclama- 
tion project  and  which  are  not  attributable 
to  (a)  a  distinct  portion  of  a  larger  proj- 
ect, (b)  a  distinct  feature  of  the  project, 
(c)  a  basin-wide,  area-wide,  or  state-wide 
investigation  must  be  counted  as  a  reim- 
bursable cost  of  the  project  finally  au- 
thorized. 

The  costs  of  investigation  made  with 
the  Colorado  River  Development  Funds  are 
not  reimbursable  by  the  water  users  in 
the  event  that  a  project  investigated  with 
such  funds  is  authorized  for  construction. 

Funds  appropriated  in  past  years  for 
secondary  and  economic  investigations  can 
be  considered  as  subject  to  the  same  gen- 
eral interpretations  as  to  reimbursability 
as  funds  appropriated  for  "general 
investigations." 
Memorandum  (Dec.  28,  1948) 
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The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief  of 
distress,  of  Indians"  and  to  expend  under 
such  contracts  moneys  appropriated  by 
Congress  "for  the  *  *  *  social  welfare,  in- 
cluding relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the 
State  to  Indians  on  reservation  of  old-age 
assistance,  aid  to  the  needy  blind,  and  aid 
to  dependent  children,  which  are  the  types 
of  assistance  contemplated  by  the  Social 
Security  Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians" 
is  broad  enough  to  cover  the  financing  by 
the  Department,  either  directly  or  through 
the  utilization  of  State  machinery  under 
the  Johnson-O'Malley  Act,  of  old-age  as- 
sistance, aid  to  the  needy  blind,  and  aid 

.  to  dependent  children  among  Indians  on 
reservations. 

Inasmuch  as  Indians  on  reservations  are 

i  entitled  to  assistance  from  the  States  under 
the  Social  Security  Act  to  the  same  extent 
as  other  citizens,  a  special  contract  under 

;   the  Johnson-O'Malley  Act  between  the  Sec- 

1  retary  of  the  Interior  and  a  State  to  secure 
for  reservation  Indians  the  very  same  as- 

i  sistance,  to  be  financed  in  part  out  of  Fed- 
eral funds  appropriated  to  this  Department 
for  purposes  unconnected  with  the  admin- 

,  istration  of  the  Social  Security  Act,  would 

|  have  the  effect  of  partially  relieving  the 
State  of  its  obligations  under  the  Social 

,  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20, 1949) 

The   Comptroller   General's   interpreta- 
i  tion  of  statute  governing  expenditures  is 
binding  on  the  executive  agencies,  and  ad- 
i  ministrative  officers  must  conform  to  his 
views  if  appropriated  money  is  to  be  made 
available  for  programs  which  they  wish  to 
undertake. 
The  Comptroller  General  holds  himself 
i  to  be  the  deciding  authority  and  leans  to- 
ward a  strict  interpretation  of  appropria- 
tion acts. 

Statutory  restriction  underlying  ques- 
tion whether  the  permanent  facilities  pro- 
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grammed  for  immediate  and  future  con- 
struction may  be  erected  is  sec.  3733,  Rev. 
Stats. 

Basically  the  validity  of  any  contract  for 
the  construction  of  the  proposed  facilities 
is  dependent  upon  an  express  appropriation 
for  the  payment  thereof. 

Sec.  3736,  U.S.,  is  a  general  restrictive 
statute  which  impinges  upon  and  restricts 
general  implications  arising  from  subse- 
quent general  laws  and  particular  appro- 
priation acts. 

The  authority  to  purchase  land  for  par- 
ticular purposes,  such  as  is  contained  in  the 
Federal  Reclamation  laws,  does  not,  by 
implication,  confer  authority  to  purchase 
land  for  other  purposes. 

The  authority  to  purchase  land  for  ir- 
rigation works  does  not  confer  authority  to 
purchase  land  for  purpose  of  constructing 
public  buildings  for  offices,  garages,  ware- 
houses, and  residents. 

Property  may  be  leased  when  necessary 
or  incident  to  the  fulfillment  of  the  object 
of  the  appropriations  made  for  the  con- 
tinued construction  and  operation  and 
maintenance  of  irrigation  works,  and  such 
leases  may  include  as  part  or  whole  of  the 
consideration  therefor  the  making  of  im- 
provements, alterations,  or  repairs  to  the 
leased  premises. 

The  Bur.  of  Reclamation  does  not  receive 
authorizations  to  construct  buildings.  The 
fact  that  the  estimates  for  appropriations 
have  included  amounts  for  such  purposes 
is  of  no  avail  in  determining  whether  the 
appropriations,  as  made  by  Congress,  are 
available  for  such  expenditures. 

Considerations  of  desirability,  expedi- 
ency, economy,  need,  and  necessity  have  not 
impressed  the  accounting  officers  of  the 
U.S. 

Agencies  which  construct  public  build- 
ings do  so  with  Congressional  authoriza- 
tion. All  of  Reclamation's  housing  prob- 
lems could  be  resolved  very  simply  by  the 
inclusion  of  the  words  "to  construct"  in 
the  Interior  Department  Appropriation 
Acts. 

Construction   of   "Permanent   Facilities" 
(May  27, 1949) 

The  first  step  is  to  ascertain  the  inten- 
tion of  the  legislative  body.  If  a  statute 
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where  language  of  a  statute  is  clear  and 
unambiguous  it  need  not  be  interpreted  as 
it  speaks  for  itself.  The  appropriation  items 
in  question  are  clear  in  their  meaning  and 
would  allow  the  expenditures  in  question. 

In  the  past  when  Congress  has  intended 
to  restrict  expenditures  it  has  inserted  pro- 
visions precluding  such  expenditure. 

The  legislative  history  of  these  items 
bears  out  the  above  conclusion. 
Availability  of  funds  appropriated  for 
fiscal  year  1950  for  construction  of  power 
features  of  Central  Valley  and  Colorado 
Big-Thompson  Projects  (Oct.  20,1949) 

Does  sec.  (c)  of  Title  II  of  the  act  of 
Aug.  28,  1937,  constitute  a  statutory  limita- 
tion on  appropriations  for  administration 
of  revested  O&C  lands? 

The  fact  that  Title  II  makes  available 
25%  of  the  O&C  fund  for  administration 
would  not  prevent  Congress  from  appro- 
priating additional  money  for  administra- 
tion of  the  lands.  A  receipt  distribution  pro- 
vision is  not  necessarily  an  appropriation 
limitation. 

The  purpose  of  the  increased  appropria- 
tion is  to  construct  roads  which  will  make 
the  timber  more  accessible  and  thus  bring 
in  additional  revenue.  The  policy  of  hav- 
ing O&C  lands  self-supporting  is  not  vio- 
lated. 
Memorandum  (Jan.  11, 1950) 

The  Bureau  of  Land  Management  has 
a  limited  jurisdiction  over  public  lands  in 
national  forests  under  16  U.S.C.  472,  in- 
cluding responsibility  for  surveys  and  re- 
surveys  thereof.  The  Bureau  may  properly 
expend  its  appropriated  funds  for  survey- 
ing such  public  lands  without  requiring 
reimbursement  from  the  Forest  Service, 
notwithstanding  certain  restrictive  lan- 
guage in  the  1950  appropriation  act  and 
comparable  language  in  the  pending  1951 
appropriation  bill.  The  Bureau  may  accept 
funds  transferred  to  it  from  the  Forest 
Service  appropriation  to  pay  for  such  sur- 
veying work  desired  by  the  Forest  Service 
which  would  not  otherwise  be  done  because 
of  the  inadequacy  of  the  Bureau's  funds 
for  this  purpose. 

Authority  for  Surveying  Public  Lands  in 
National  Forests  Without  Reimbursement 
(June  28, 1950) 
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Sch.  A,  sec.  6.101  (m),  Civil  Service  Reg- 
ulations is  intended  to  be  restricted  to  ap- 
pointments which  deprive  appointees  of 
any  right  to  compensation.  However,  if 
compensation  is  fixed,  as  a  matter  of  law, 
the  compensation  cannot  be  waived  by  an 
appointee.  Par.  (m)  does  not  authorize  an 
excepted  appointment  to  position.  Accord- 
ing to  Personnel  Officer  of  BLM,  the  CSC 
in  letter  of  Dec.  19, 1949,  ruled  that  grazing 
district  advisers  fall  within  the  exception 
stated  in  5  U.S.C.  1082(30),  Supp.  Ill,  1946 
Ed.  The  Commission  is  empowered  under 
sec.  1083  to  determine  finally  whether  the 
act  applies  to  specific  provisions.  If  the 
Department  appropriation  act  for  1951  does 
not  fix  a  salary  for  the  advisers,  they  may 
properly  be  given  excepted  appointments 
under  Par.  (m)  of  sec.  6.101  of  Civil  Serv- 
ice Regulations. 
Memorandum  (June  30,  1950) 

An  appropriation  to  the  National  Park 
Service  "For  construction  and  improve- 
ment *  *  *  of  *  *  *  facilities  *  *  *  "  is 
only  available  to  defray  the  cost  of  con- 
structing and  improving  facilities  under 
the  control  of  the  National  Park  Service. 

Such  appropriation  is  not  available  to 
pay  for  the  installation  of  a  monument  at 
the  grave  of  Constantino  Brumidi  in  a 
privately  owned  cemetery  and  for  the  fu- 
ture care  and  upkeep  of  the  grave  site,  as 
provided  for  in  P.L.  596,  81st  Congress. 
Grave  of  Constantino  Brumidi,  M-36051 
(Sept.  12,  1950) 

A  statute  which  provides  for  the  crea- 
tion of  a  forest  reserve  on  an  Indian  res- 
ervation and  authorizes  the  manufacture 
and  sale  of  timber  within  the  reserve  at  a 
tribal  sawmill,  with  a  provision  for  the  use 
of  the  net  proceeds  for  expenses  in  connec- 
tion with  the  operation,  cannot  properly 
be  construed  to  authorize  the  use  of  any 
part  of  the  net  proceeds  for  the  purpose  of 
meeting  supervisory  and  scaling  costs  in- 
curred in  connection  with  a  sale  of  res- 
ervation timber,  none  of  which  is  located 
within  the  forest  reserve  and  none  of  which 
is  to  be  manufactured  at  the  tribal  sawmill. 

Under  a  provision  in  an  annual  appro- 
priation act  which  states,  without  limita- 
tion or  exception,  that  tribal  funds  may  be 
advanced  to  Indian  tribes  for  "such  pur- 
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poses  as  may  be  designated  by  the  govern- 
ing body  of  the  particular  tribe  involved 
and  approved  by  the  Secretary,"  it  is  le- 
gally permissible  for  the  tribe,  with  the 
concurrence  of  the  Secretary  of  the  In- 
terior, to  use  the  net  proceeds  from  the 
operation  of  a  tribal  sawmill  for  the  pur- 
pose of  meeting  supervisory  and  scaling 
costs  incurred  in  the  sale  of  reservation 
timber. 

Proposed  Sale  of  Timber  from  Little  Pine 
Island,  M-36092  (July  31,  1951) 

Title  11(c)  of  the  O&C  Act  of  Aug.  28, 
1937,  is  an  income  receipts  distribution 
provision  and  does  not  limit  the  amounts 
which  Congress  may  appropriate  for  ad- 
ministration of  O&C  lands. 

Soil  and  moisture  conservation  work  on 
O&C  lands,  authorized  under  the  1937  act, 
may  be  paid  out  of  O&C  funds  only  when 
appropriated  for  that  purpose. 

Soil  and  moisture  funds  appropriated  to 
the  Department  under  authorization  of  the 
Soil  and  Conservation  and  Domestic  Allot- 
ment Act  of  Apr.  27,  1935,  as  amended, 
may  be  expended  for  conservation  work 
on  O&C  lands  under  its  jurisdiction,  in 
addition  to  other  moneys  available  for  sim- 
ilar work  under  other  appropriations. 
Authority  to  Spend  Soil  and  Moisture  Con- 
servation Funds  on  O&C  Lands  (Oct.  5, 
1951) 

The  appropriated  funds  of  an  agency  of 
this  Department  are  available  for  satis- 
faction of  a  judgment  of  a  U.S.  district 
court  based  upon  a  compromise  authorized 
by  the  Attorney  General  in  settlement  of 
a  suit  filed  under  Federal  Tort  Claims  Act. 
Payment  of  Claim  Pursuant  to  a  Compro- 
mise Under  the  Federal  Tort  Claims  Act, 
M-36114  (Dec.  7, 1951) 

A  provision  of  law  originally  contained 
in  an  annual  appropriation  act  but  now 
appearing  in  the  current  edition  of  the  U.S. 
Code  or  in  the  current  supplement  to  the 
Code  must  be  regarded  as  permanent, 
rather  than  temporary,  legislation  in  the 
absence  of  language  indicating  that  Con- 
gress intended  for  it  to  be  effective  only 
for  a  limited  period. 

The  provision  in  the  General  Appropria- 
tion Act,  1951,   authorizing  the  transfer, 
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without  reimbursement  or  transfer  of 
funds,  to  the  Department  of  equipment, 
material,  and  supplies  excess  to  the  needs 
of  other  Federal  agencies  and  required  by 
the  Department  for  Operations  conducted 
in  the  Territories  is  permanent  legislation. 
Transfers  of  Property  Without  Reimburse- 
ment or  Transfer  of  Funds,  M-36111  (Dec. 
12,1951) 

Title  I  of  the  Interior  Dept.  Appropria- 
tion Act,  1952,  appropriates  for  the  Bur. 
of  Mines.  The  Administrative  Provisions 
thereunder  do  not  specify  that  aliens  may 
be  employed. 

Sec.  1302  of  the  Supplemental  Appro- 
priation Act,  1952,  provides  that  no  part 
of  the  appropriation  shall  be  used  to  pay 
an  employee  in  the  Continental  U.S.  if  he 
is  not  a  citizen  or  unless  he  has  filed  his 
intention  of  becoming  one.  Mr.  Wojeie- 
chowski  does  not  meet  these  requirements. 

Chapter  X  of  the  Supplemental  Appro- 
priation Act,  1952,  provides  that  aliens 
may  be  employed  to  enable  the  Department 
to  carry  out  its  functions  under  the  De- 
fense Production  Act  of  1950.  Therefore, 
Defense  Solid  Fuels  Admin,  could  employ 
this  man  after  the  Administrator  makes 
certain  affirmative  determinations  concern- 
ing him  and  his  project.  The  Bur.  of  Mines 
may  transfer  funds  to  DSFA,  which  funds 
will  then  no  longer  be  subject  to  the  pro- 
hibitions contained  in  the  Bureau's 
appropriation. 

Employment  of  Jan  J.  Wojciechowski,  an 
Alien,  by  DSFA  (Jan.  31,  1952) 

The  provision  in  the  Interior  Depart- 
ment Appropriation  Act,  1952,  declaring 
that  Indian  tribal  funds  shall  not  be  used 
for  the  acquisition  of  lands  or  water  rights 
within  the  States  of  Nevada,  Oregon, 
Washington,  and  Wyoming  is  inapplicable 
to  moneys  in  the  local  treasuries  of  In- 
dian tribes. 

Availability  of  Tribal  Funds  for  Land  Ac- 
quisition, M-36118  (Mar.  18, 1952) 

In  applying  the  limitations  contained  in 
the  Interior  Department  Appropriation 
Act,  1953,  on  the  number  of  motor  vehicles 
that  may  be  purchased  by  the  Department 
and  its  several  agencies,  the  Department 
is  not  required  to  take  into  account  any 
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motor  vehicles  that  may  be  acquired  with- 
out cost. 

Solicitor's  Opinion,  M-36145  (Sept.  24, 
1952) 

The  funds  derived  from  sales  of  timber 
on  Indian  reservation  lands  and  deposited 
into  the  U.S.  Treasury  may  not  be  expended 
or  disbursed  without  Congressional  appro- 
priation or  authorization. 

Unless  authorized  by  the  Congress,  the 
Secretary  of  the  Interior  may  not  grant  to 
a  State  full  power  and  authority  to  extend 
to  an  Indian  reservation  the  policies  and 
practices  followed  by  the  State  with  re- 
spect to  the  management,  protection,  and 
conservation  of  the  timber  lands  of  State 
forests. 

Proposed  Agreement  Between  the  Secre- 
tary of  the  Interior  and  the  State  of  Texas 
Re  Administration  of  Timber  Resources  of 
the  Alabama  and  Coushatta  Indians,  M- 
36162  (Apr.  2, 1953) 

Under  a  provision  of  the  Interior  De- 
partment Appropriation  Act,  1953,  the  Bu- 
reau may  accept  contributions  of  private 
funds  to  cover  the  cost  of  survey  of  fed- 
erally controlled  or  intermingled  lands, 
such  as  the  Navajo  Indian  Reservation. 

A  similar  provision  is  contained  in  the 
pending  1954  appropriation  bill. 
Memorandum  (June  17, 1953) 

On  Apr.  13,  1953,  the  above  Board 
adopted  Resolution  No.  10-53,  requesting 
that  the  Secretary  of  the  Interior  author- 
ize the  expenditure  of  $6,000  of  tribal  funds 
for  the  payment  of  salaries  and  expenses 
of  the  Board,  in  addition  to  the  $10,000 
specifically  authorized  to  be  expended  by 
the  act  of  Apr.  28,  1948  (62  Stat.  203), 
which  provides  for  the  payment  of  the  sal- 
aries and  expenses  of  the  Board,  subject  to 
the  limitation,  however,  that  not  more  than 
$10,000  per  annum  shall  be  expended  for 
such  purposes.  There  is  advanced  as  au- 
thority for  the  additional  expenditure  of 
$6,000  the  item  in  the  current  department 
appropriation  act  (P.L.  470,  82d  Congress), 
which  appropriates  "in  addition  to  the  tri- 
bal funds  authorized  to  be  expended  by  ex- 
isting law,"  $2,920,000  of  tribal  funds  "not 
otherwise  available  for  expenditure  for  the 
benefit  of  Indians  and  Indian  tribes."  sub- 
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ject  to  a  proviso  that  "in  addition  to  the 
amount  appropriated  herein,  tribal  funds 
may  be  advanced  to  Indian  tribes  during 
the  current  fiscal  year  for  such  purposes  as 
may  be  designated  by  the  governing  body 
of  the  particular  tribe  involved  and  ap- 
proved by  the  Secretary  *  *  *." 

The  tribal  funds  item  in  the  current 
appropriation  act  does  not  authorize  the 
approval  of  the  additional  expenditure, 
and  that  Resolution  No.  10-53  must  be 
disapproved. 
Fort  Peck  Executive  Board  (July  3,  1953) 

The  Bureau  of  Reclamation  under  the 
authority  of  the  Interior  Department  Ap- 
propriation Act,  1954  (P.L.  172,  83d  Con- 
gress, p.  8;  (57  Stat.  26S)  may  utilize  funds 
for  the  purpose  of  studying  the  recrea- 
tional uses  of  the  Folsom  Reservoir  area, 
which  will  be  transferred  to  the  jurisdic- 
tion of  the  Bureau  pursuant  to  sec.  2  of 
the  act  of  Oct.  14, 1949. 

Studies  of  the  reservoir  areas  may  be 
made  through  the  National  Park  Service 
by  a  transfer,  under  31  U.S.C.  686,  1946 
Ed.,  of  funds  available  for  that  purpose. 
Transfer  of  Funds  bii  the  Bureau  of  Recla- 
mation to  the  National  Park  Service  for 
Planning  Folsom  and  Nimbus  Reservoir 
Areas,  Central  Valley  Project,  M-36188 
(Jan.  6,  1954) 

This  opinion  compares  the  limitations 
on  work  done  by  force  account  contained 
in  H.R.  8680,  83d  Congress,  with  the  simi- 
lar limitation  contained  in  the  Interior 
!>'!>artment  Appropriation  Act,  1954. 
Limitations  on  Reclamation  Work  by  Force 
Account,  M-36220  (May  12,  1954) 

A  valid  contractual  right  is  property, 
within  the  meaning  of  the  provision  of  the 
annual  Interior  Department  appropriation 
act  which  makes  funds  available  for  the 
payment  of  claims  for  damage  to  property 
a. rising  out  of  activities  of  the  Bureau  of 
Reclamation. 

The  concept  of  "damage"  under  the  an- 
nual appropriation  act  is  broad  enough  to 
include  the  cost  of  measures  reasonably 
necessary  to  protect  property  from  certain 
injury. 

The  availability  to  a  claimant  of  another 
remedy,  which  is  not  exclusive  by  statute 
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or  contract,  is  not  a  bar  to  an  award  under 

the  annual  appropriation  act. 

Claim   of   Chicago,   Barling  ton  &   Quincy 

Railroad  Company,  T-599  (Ir.)    (June  23, 

1954) 

Where  water  escapes  through  a  break  in 
an  irrigation  canal  and  directly  damages 
private  property,  and  there  is  no  negligence 
or  un ski llf ulness  in  the  construction,  main- 
tenance, and  operation  of  the  irrigation 
work  by  the  Reclamation  Bureau,  the 
claims  are  payable  as  damages  under  the 
Interior  Department  Appropriation  Act 
1955. 

Claims  of  Herschel  Read  et  al.,  T-649(Ir.) 
(Aug.  9,  1954) 

The  act  of  Mar.  12,  1914,  authorizing  the 
President  to  operate  railroads  in  Alaska, 
which  authority  has  been  vested  in  the 
Secretary  of  the  Interior  by  Executive  or- 
der, and  the  Interior  Department  Appro- 
priation Act,  1955,  contain  authority  under 
which  the  Alaska  Railroad  may  operate 
ocean-going  vessels,  provided  the  Secre- 
tary, or  his  properly  authorized  representa- 
tive, determines  such  operations  to  be  nec- 
essary for  the  benefit  and  development  of 
industry  or  travel  in  the  area  served. 
Operation  of  Ships  by  the  Alaska  Railroad, 
M-3G244  (Sept.  30,  1954) 

ASSISTANT  SECRETARIES  OF  THE 

INTERIOR 

Resolution  passed  Apr.  14,  1944,  by  Dis- 
trict Advisory  Board  of  Nevada  Dist.  No. 
|4  proposed  that  "total  grazing  privileges 
'allowed  must  be  based  upon  at  least  two- 
thirds  land  base  and  not  to  exceed  one- 
third  water  base." 

On  Feb.  21,  1945,  Assistant  Secretary 
approved  a  somewhat  broader  special  rule 
stating  that  land,  water,  or  a  combina- 
tion of  the  two  may  be  used  as  base  prop- 
erty for  a  single  livestock  operation  in 
Dist.  4.  The  special  rule  does  not  require 
uniformity  as  to  all  operations.  Although 
in  practice  the  base  properties  of  the  Dis- 
trict have  been  uniformly  classified  upon 
a  combination  of  land  and  water  it  would 
be  proper  to  allocate  grazing  privileges  on 
the  basis  of  water  alone  in  this  area. 
Classification  of  Base  Properties  in  Nevada 
Grazing  District  No.  /,  on  basis  of  two- 
t-hirds  land  base  and  one-third  water  base 
is  valid  (Apr.  20, 194S) 
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Claim  for  Damage  to  Property. 
J.  R.  Coryell,  Lela  Mae  Gentry.  M-33707 
(Jan.  16, 1945) 

Interrelated  Jurisdiction  of  the  Federal 
Power  Commission  and  the  Interior  De- 
partment with  respect  to  Power. 
Solicitor's    Opinion,    M-33929a    (Feb.    26, 
1945) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee within  the  scope  of  his  employment. 
Portland  Traction  Co.,  M-34442  (June  28, 
1946) 

Claim   should   be  denied  under  act  of 
Dec.  28,  1922,  since  claimant  was  guilty 
of  contributory  negligence. 
G.  M.  Brady,  M-34499  (July  19,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
215),  damage  having  been  within  the  scope 
of  employment. 
E.  F.  Ghormley,  M-34496   (July  23,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C.  215), 
damage  having  been  caused  by  negligence 
of  a  Govt,  employee  acting  within  the  scope 
of  his  employment. 
Louis  A.  Hefler,  M-34443  (July  26, 1946) 

Consolidation  of  certain  financial  opera- 
tions under  the  authority  of  the  Reorgani- 
zation Act  of  1945 — provide  for  pooling  of 
power  revenues  and  assignment  for  repay- 
ment purposes  to  such  pool  of  power  rev- 
enues of  irrigation  costs  on  individual 
projects. 
Memorandum  (Nov.  12, 1946) 

This  Department  regards  personnel  files 
and  records  as  confidential  and  as  valuable 
for  official  use  only. 

Accredited  representatives  of  other  de- 
partments should  be  authorized,  permitted, 
to  inspect  the  files  for  legitimate  purpose. 
Inspection  of  Personnel  Files  and  Records 
(Dec.  10,  1946) 

Claim  has  been  reconsidered  and  al- 
lowed under  Federal  Tort  Claims  Act. 
Funds  available  for  payment  of  tort  claims. 
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Administrative   Determination  under   the 

Federal  Tort  Claims  Act. 

E.  F.  Ghormley,  M-34496  (Dec.  26,  1946) 
Claim  has  been  reconsidered  and  allowed, 

damage  caused  by  negligence  of  employee 

acting  within  scope  of  employment.  Funds 

available  for  payment  of  tort  claims. 
Administrative  Determination  under  the 

Federal  Tort  Claims  Act. 

Louis  A.  Hefler,  M-34443  (Jan.  16,  1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act,  the 
damage  having  been  caused  by  the  negli- 
gence of  a  Govt,  employee  in  colliding  with 
a  street  car  while  driving  a  truck  on  a  nar- 
row bridge. 

Funds  available  for  the  payment  of 
claims  under  sec.  12(a)  of  the  Bonneville 
Project  Act,  as  amended,  may  be  utilized 
for  payment  of  claims  under  the  Federal 
Tort  Claims  Act. 

Administration  Determination  Under  the 
Federal  Tort  Claims  Act. 
Portland  Traction  Co.,  M-34442   (Apr.  15, 
1947) 

An  arrangement  under  which  a  public 
utility  district  would  construct  a  substation 
of  the  Bonneville  Power  Admin,  with  per- 
sonnel employed  and  paid  by  the  district, 
and  with  materials  and  equipment  fur- 
nished by  the  district,  except  for  certain 
materials  and  equipment  acquired  or  on 
order  by  the  Administration,  -would  not  be 
in  violation  of  the  prohibition  against  ac- 
ceptance of  voluntary  service  by  the  Govt. 

An  undertaking  by  the  Administrator  to 
seek  an  appropriation  for  the  purpose  of 
reimbursing  the  district  for  the  work  done 
and  equipment  furnished  by  it  would,  how- 
ever, bring  the  arrangement  within  the  pro- 
hibition against  acceptance  of  voluntary 
service. 

Voluntary  Services,  M-35012  (Dec.  3, 1947) 
Modified  by  Opinion  of  Dec.  17, 1947 

Sec.  2  of  the  Bonneville  Project  Act  re- 
lieves the  Bonneville  Power  Admr.  of  the 
necessity  of  complying  with  general  stat- 
utes which  are  applicable  to  the  making 
of  contracts,  agreements,  and  arrange- 
ments. 
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The  legality  of  an  arrangement  with  a 
public  utility  district  to  construct  a  substa- 
tion is  to  be  determined  in  the  light  of  the 
Bonneville  Project  Act  alone,  and  so  con- 
sidered the  arrangement  is  not  subject  to 
Legal  objection  irrespective  of  whether  it 
involves  the  acceptance  of  voluntary  serv- 
ices. 

solicitor's  Opinion.  M-35012  (Supp.)  (Dec. 
17.  ]«)47)  Modifying  Opinion  of  Dec.  3,  1947 
The  President  has  broad  latitude  in  the 
matter  of  delegating  his  statutory  poweraj 
to  the  heads  of  the  executive  departments 
of  the  Government. 

When  an  official  of  the  Government  dele- 
gates a  particular  power  to  a  subordinate 
official,  the  former  does  not  thereby  evade 
his  responsibility  witli  respect  to  the  mat- 
ter, but  lie  continues  to  be  responsible  for 
the  manner  in  which  the  delegated  power 
is  exercised  by  his  subordinate. 

The  President  can  properly  delegate  to 
the  Secretary  of  the  Interior  the  power  con- 
ferred upon  the  President  in  the  Bonneville 
Project  Art  to  approve  conveyances  of  land 
or  interests  in  land  by  the  Administrator  of 
the  Bonneville  Power  Administration. 
Delegation  of  Statutory  Power  oy  the 
President,  M-35091  (Mar.  8, 1949) 

Where  a  contracl  provides  that,  in  event 
of  delay  in  performance,  the  contractor 
must  file  a  written  notification  with  the 
contracting  officer  within  ten  days  from 
the  beginning  of  such  delay  if  the  con- 
tractor wishes  to  assert  that  the  cause 
of  the  delay  was  excusable,  a  failure  upon 
the  pari  of  the  contractor  to  give  the  re- 
quired notice  warrants  the  rejection  on 
procedural  grounds  of  a  subsequent  con- 
tention by  the  contractor  that  the  delay 
was  excusable. 

Where  a  supplier  selected  by  a  contrac- 
tor furnished  defective  material,  delay 
thereby  caused  in  the  performance  of  the 
contract  is  not  excusable. 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  to  the  per- 
formance of  the  contract  does  not  excuse 
prompt  performance  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extra- 
ordinary, or  unusual  that  they  could  not 
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have  been  anticipated  at  the  time  when 

the  contract  was  made. 

Porcelain  Products,  Inc.,  CA-144  (Jan.  16, 

1952) 

BOULDER  CANYON  PROJECT  ACT 

Granting  of   rights-of-way   over  Indian 
lands  under  the  Boulder  Canyon  Project 
Act. 
Memorandum  (May  31, 1945) 

Applicability  of  the  Excess-Land  Pro- 
visions of  the  Federal  Reclamation  Law  to 
the  Boulder  Canyon  Project  Act. 

Solicitors    Opinion,     M-33902     (May    31, 
1945) 

Flood  protection  works  which  are  actu- 
ally appurtenant  to  the  main  canal  connect- 
ing the  Coachella  Valley  with  the  diversion 
dam  on  the  Colorado  River  are  subject  to 
the  provisions  of  the  Boulder  Canyon 
Project  Act  requiring  that  the  Govern- 
ment shall  be  reimbursed  for  all  expendi- 
tures made  in  the  construction,  operation, 
and  maintenance  of  the  main  canal  and 
appurtenant  structures  :  and  no  part  of  the 
cost  of  such  flood  protection  works  can  be 
allocated  by  administrative  action  to  flood 
control  on  a  nonreimbursable  basis. 

Flood  Protection  in  Coachella  Valley,  M- 
34900  (Mar.  27,  1947) 

The  Secretary  of  the  Interior  is  author- 
ized by  sec.  9  of  the  Boulder  Canyon  Proj- 
ect Act  to  open  to  entry  only  public  lands 
in  which  he  finds  are  "practicable  of  irriga- 
tion and  reclamation." 

Whether  a  particular  area  of  public  land 
is  "practicable  of  irrigation  and  reclama- 
tion" is  a  question  of  fact  to  be  decided 
by  the  Secretary  of  the  Interior,  and  a 
mistaken  determination  made  by  one  Sec- 
retary that  the  area  is  ''practicable  of  ir- 
rigation and  reclamation"  does  not  prevent 
a  subsequent  Secretary  from  reversing  the 
earlier  finding  on  the  basis  of  the  later 
and  more  adequate  data. 
East  Mesa  Lands,  Imperial  Irrigation  Dis- 
trict, California,  M-35090  (Mar.  18,  1949) 


BOUNDARIES 

(See  also  Accretion,  Surveys  of  Public 
Lands) 

Deductions  for  Travel  Allowance. 

Solicitor's  Opinion,  M-34030  (Apr.  3,  1945) 

Claim  for  Damage  to  Property. 

St.  Louis-San  Francisco  RR  Co.,  M-34012 
(Apr.  6,  1945) 

Mr.  Emil  E.  Otto,  M-34009  (Apr.  10,  1945) 
M.  I).  Peterson,  M-34045   (Apr.  21,  1945) 

Authority  to  Occupy  Premises  Beyond. 
Final  Date  Specified  in  Lease. 


Solicitors 
1945) 


Opinion,    M-34035     (Apr.    20, 


Use  of  Government-owned  Automobiles 
by  field  Employees. 

Solicitor's     Opinion,    M-33893     (Apr.    25, 
1945) 

Whether  sec.  13  of  the  Taylor  Grazing 
Act  was  intended  to  authorize  only  minor 
boundary  adjustments. 

Whether  the  proposed  order  would  ex- 
ceed the  limitation  on  the  total  area  of 
grazing  districts. 

Whether  there  is  authority  in  the  act  for 
the  transfer  of  the  funds  and  personnel. 

Solicitor's  Opinion,  M-34015  (May  8, 1945) 

Applicability  of  the  Lindbergh  Kidnap 
Law  to  the  Confinement  of  Osage  Indians 
under  Guardianship  in  Hospitals  Outside 
the  State  of  Oklahoma  by  Order  of  the 
Guardianship  Court. 

Memorandum  (May  29, 1945) 

Appointments  to  National  Indian  Insti- 
tute. 

Memorandum  (May  30, 1945) 

Acquisition  of  Title  to  Lands  by  an  In- 
dian Tribe  by  Adverse  Possession. 

Solicitor's  Opinion,  M-34330  (Jan.  3, 1946) 
In  1834  the  Republic  of  Mexico  granted 
to  one  Dona  Manuela  Nieta,  subject  to 
certain  conditions  which  were  thereafter 
complied  with,  a  tract  of  land  described 
as  delimited  by  certain  boundaries  one 
of  which  was  the  "Sea  Coast." 
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The  question  presented  has  to  do  with 
the  position  on  the  ground  of  the  south- 
erly boundary  of  the  tract  in  question,  that 

is — 
Whether  a   strip  of  land  of  irregular 

width  which  lies  between  the  easterly  and 
westerly  boundaries  of  the  grant  and  be- 
tween the  extreme  high  water  line  and  the 
ordinary  high  water  line  of  the  Pacific 
Ocean  is  within  or  without  the  boundaries 
of  the  tract  so  confirmed  and  patented. 

Interior  contends  that  the  strip  of  land 
above  referred  to  was  not  included  within 
the  boundaries  of  the  tract  as  patented  and 
is  still  part  of  the  public  lands  of  the  U.S. 
The  City  of  Long  Beach  and  others  claim 
title  to  the  strip  or  portions  thereof  as  suc- 
cessors in  interest  of  the  patentee. 
Rancho  Los  Cerritos  Grant  in  California 
(Oct.  17, 1950) 

Where  no  physical  evidence  of  an  orig- 
inal corner  can  be  found,  reliance  may  be 
placed  upon  a  locally  accepted  monument, 
properly  related  to  corners  of  an  identified 
boundary,  in  preference  to  record  distances 
from  original  corners  six  miles  away. 

The  purpose  of  a  dependent  resurvey  is 
to  establish  the  lines  and  corners  of  the 
original  survey  in  their  original  positions, 
rather  than  lines  and  corners  in  their  theo- 
retically correct  location. 
Del  Grant,  Group  Survey  No.  346,  Calif.,  A- 
26227  (Oct.  31,1951) 

Boundaries:  International  Law.  Tradi- 
tionally 3  geographical  miles  is  the  limit 
commonly  accepted  under  the  law  of  Na- 
tions of  a  country's  jurisdiction  over  the 
marginal  sea.  Any  right  that  may  exist 
to  extend  that  dominion  to  a  greater  dis- 
tance is  a  national  right  and  it  cannot  be 
exercised  by  a  State  of  the  nation. 

State  of  Louisiana,  boundary.  The  south 
boundary  of  the  State  of  Louisiana  prior 
to  the  date  of  the  Submerged  Lands  Act  of 
May  22,  1953  (67  Stat.  29 ;  43  U.S.C.  1301- 
1315)  was  the  low  water  mark  of  the  Gulf 
of  Mexico  and  the  line  marking  the  division 
of  the  inland  waters  from  the  open  sea.  The 
Submerged  Lands  Act  had  the  effect  of  ex- 
tending that  boundary  3  geographical  miles 
into  the  Gulf  of  Mexico. 
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Statutory  construction.  Section  2  of  the 
act  of  Mar.  19, 1895  (28  Stat.  672 ;  33  U.S.C. 
151),  authorizing  the  Secretary  of  the 
Treasury  to  designate  and  define  the  lines 
dividing  the  high  seas  from  rivers,  harbors, 
and  inland  waters  was  for  the  purpose  of 
segregating  the  areas  where  inland  rules 
of  navigation,  applicable  to  ports,  road- 
steads, harbors  and  the  like  apply  from 
areas  where  the  international  rules  apply. 
It  did  not  provide  for,  authorize,  or  approve 
the  establishment  of  State  boundaries. 

Words  and  Phrases.  An  act  defining  the 
exterior  boundaries  of  a  State,  one  of  which 
is  a  water  boundary,  to  which  definition 
the  words  "including  all  islands  within 
three  leagues  of  the  coast"  does  not 
thereby  extend  the  boundary  previously 
described,  three  leagues  into  the  sea ;  the 
word  "including"  as  there  used  having  the 
same  meaning  as  "also." 
Effect  of  Act  No.  33  of  the  State  of  Louisi- 
ana Approved  June  ..'/,  1954,  Upon  the  Op- 
eration of  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7,  1053  (67  Stat.  462; 
43  U.S.C.  sees.  1331-13 -^),  M-36239  (Oct  1, 
1954) 
BUREAU    OF    COMMERCIAL    FISHERIES 

INTERNATIONAL    TREATIES    AND    CON- 
VENTIONS 

Legal  effect  of  Reciprocal  Trade  Agree- 
ment between  U.S.  and  Canada  on  pro- 
posed amendment  of  salmon  order. 

Memorandum  (Restricted)  (Apr.  LI,  1945) 
BUREAU  OF  INDIAN  AFFAIRS 
Claim  for  Damage  to  Property. 
Perry  Gould,  M-33924   (Feb.  3,  1945) 

Decisions  of  Department  affirmed  after 
rehearing  granted  on  petition  of  Rachel 
Tulahnits  Tecumseh.  Appeal  from  the 
Office  of  Indian  Affairs. 

Estate  of  Emma  Cleparhj,  Deceased  Yaki- 
ma Allotee  No.  10Jf5.  Probate  10774-42, 
A-23876  (Feb.  13, 1945) 

Claim  for  Damage  to  Property. 

John  McLean,   M-33844    (Feb.    14,    1945) 

Purchase  from  Donald  C.  Coulson  and 
B.  Farwell  Coulson  of  280  acres  of  land 
and    water    rights    in  La    Plata    County, 
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Colorado,  to  be  acquired  by  the  U.S.  in 

trust    for    the    Southern    Ute    Tribe    of 

Indians. 

Solicitor's     Opinion,    M-33926     (Feb.    22, 

1945) 

Petition  of  Levi  Frank,  et  al.  for  rehear- 
ing denied.  Appeal  from  the  Office  of 
Indian  Affairs. 

Estate  of  Lizzie  Frank,  Deceased  Nez 
Perce  Allottee  No.  1515.  Prolate  2291-U, 
A-24011  (Mar.  14, 1945) 

Disallowing  transportation  costs  of  a 
passenger-carrying  vehicle  purchased  from 
the  H.  W.  Wood  Motor  Co.,  for  use  of  the 
Tulalip  Indian  Agency. 
Letter  to  the  Comptroller  General  (June  7, 
1945) 

Authority  to  acquire  title  in  trust  for  an 
Indian  tribe  and  to  issue  to  the  original 
Indian  owner  an  assignment  conveying  ex- 
clusive rights  of  use  and  occupancy. 
Authority  to  transfer  land  under  sec.  5  of 
the  Indian  Reorganization  Act,  M-34111 
(June  16,  1945) 

Whether  an  appeal  should  be  taken  in 
the  above  case — Proceedings  Involving 
Partition  of  Lands. 

Letter  to  the  Attorney  General. 
Jesse  Kiroy  v.   Salina  Parker    (July   10, 
1945) 

Damage  Claim  Opinion. 
Solicitor's    Opinion,    M-34067     (Aug.    20, 
1945) 

Deposit  and  use  of  moneys  collected  as 
fees  for  services  performed  for  Indians. 
Memorandum    from    Solicitor    (Aug.    20, 
1945) 

Damage  Claim  Opinion. 
Solicitor's    Opinion,    M-34130    (Aug.    27, 
1945) 

Solicitor's    Opinion,    M-33849     (Sept.    4, 
1945) 

Status  of  Remnant  Lands  of  the  Kiowa, 
Comanche,  and  Apache  Reservations  Un- 
der the  Taylor  Act. 
Solicitor's  Opinion,  M-33936  (Oct.  9,  1945) 

Petition  of  Albert  Garrick  and  David 
Garrick  for  rehearing  denied.  Appeal  from 
the  Indian  Office. 
Estate  of  Joseph  Garrick,  Deceased  Coeur 
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d'Alene  Allottee  No.  473.  Prolate  1020-41, 
A-24205   (Nov.  5,  1945) 

Legislative  relief  for  Indian  injured  in 
collision  of  Government-owned  vehicle  with 
private  car. 

Solicitor's  Opinion,  M-34238  (Nov.  8,  1945) 
Views  and  recommendations  as  to  ad- 
visability of  taking  an  appeal  in  above. 
Suit  was  instituted  originally  in  the  Dis- 
trict Court  of  Muskogee,  Okla.,  by  the  re- 
stricted heirs  of  Eastman  Richard  to 
recover  the  sum  of  $5,000  alleged  to  have 
been  released  to  Richard  by  Supt.  of  FCTA 
without  authority  of  the  Secretary  or  the 
Commissioner  of  Indian  Affairs. 
Florence  Marie  Townsend  v.  The  First  Na- 
tional Bank  &  Trust  Co.,  U.S.A.,  Intervenor 
1-92-43  (Dec.  5,  1945) 

Government  intervened  on  behalf  of  the 
plaintiff.  Judgment  adverse  to  the  conten- 
tions made  by  the  Government  and  the 
plaintiff — Recommendations  respecting  an 
appeal. 

Nancy  Braddurn  v.  Hugh  Nolan,  USA,  In- 
tervenor (Dec.  21, 1945) 

Whether  automobiles  are  Government- 
owned  vehicles  within  the  meaning  of  sec. 
202(b)  of  the  Independent  Offices  Appro- 
priation Act,  1946,  if  they  are  purchased 
from  funds  held  in  trust  by  the  U.S.  for 
the  Menominee  Tribe  from  which  annual 
appropriations  are  made  by  act  of  Con- 
gress. 

Solicitor's    Opinion,    M-34231     (Jan.     17, 
1946) 

Claims  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34332  (Feb.  4,  1946) 
Solicitor's    Opinion,    M-34385     (Feb.    20. 
1946) 

Driving     Government     Automobile     on 
Short  Detour  as  use  for  "Other  Than  Of- 
ficial Purposes." 
Memorandum  (Feb.  11, 1946) 
Solicitor's    Opinion,    M-34245     (Dec.    18, 
1945) 

Solicitor's    Opinion,    M-33560-A    (Jan.    3, 
1946) 

Petition  of  Susie  Jim  and  others  for  re- 
hearing denied  in  the  matter  of  Acting 
Commissioner's  decision  in  approving  the 
will  of  Susie  Wichita,  deceased  Pawnee  al- 
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lottee  No.  192,  who  died  on  Feb.  IT,  1945, 
at  the  age  of  100  years. 
Estate  of  Susie  Wichita,  Deceased  Pawnee 
Allottee  No.  192,  Prolate  28292-45,  A-24284 
(May  24,  1946) 

Rights-of-way  for  transmission  line  pur- 
poses may  be  granted  across  St.  Regis  In- 
dian Reservation,  N.Y.,  under  acts  of  Feb. 
17,  1901,  and  Mar.  4,  1911. 
Commissioner  of  Indian  Affairs,  St.  Regis 
Indian  Reservation,  N.Y.   (July  19,  1946) 

Authority  to  Transfer  Between  Bureau 
of  Budget  Cir.  No.  A-38,  May  12, 1945,  does 
not  affect  existing  law  so  as  to  preclude  the 
authority  of  Bur.  of  Indian  Affairs  where 
there  is  Government  property  on  hand  at 
any  Indian  reservation  or  school  not  re- 
quired for  use  or  benefit  of  Indians  of  that 
reservation  or  school  to  move  such  prop- 
erty to  such  other  Indian  reservations  or 
schools  where  it  may  be  required. 
Eisenhart,  Purchasing  Officer,  M-34500 
(June  3,  1946) 

Claim  should  be  allowed  in  part  under 
the  act  of  Dec.  28,  1922,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee  within  the  scope  of  his  employ- 
ment. 

Damage    to    property    includes   loss    of 
profits,  if  specific  and  positive  proof  of 
such  loss  is  submitted  but  does  not  include 
reimbursement  for  "loss  of  time." 
Albert  T.  Schupp,  M-34420  (June  28,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee acting  within  the  scope  of  his 
employment. 
Quentin  Allen,  M-34523  (July  15,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28, 1922,  in  absence  of  negligence  of  a  Govt, 
employee. 

Claim  should  be  paid  under  act  of  Feb. 
20,  1929  (45  Stat.  1252,  25  U.S.C.  388). 
Dora  H.  Just,  Walter  Tschikof,  M-33991 
(July  22,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28,  1922,  and  under  act  of  Feb.  20,  1929, 
since  damage  has  not  been  caused  by  an 
act  of  a  Govt,  officer  or  employee  nor  by 
reason  of  the  operation  of  the  U.S.  in  the 
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construction  of  irrigation  works  of  Indian 
Irrigation  Projects. 
Royal  C.  Brown,  M-31176  (July  29,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  a  Govt,  employee  within 
the  scope  of  his  employment. 
T.  W.  Pedersen,  M-34421   (July  26,  1946) 

Probate    11965-45.    Order    disapproving 
will  and  determination  of  heirs. 
Estate  of  Shout  At  or  James  Shot  At,  A- 
24305  (Sept.  25,  1946) 

Claim  should  be  denied  under  Federal 
Tort  Claims  Act  since  Govt,  employee, 
while  returning  to  his  place  of  employ- 
ment from  lunch  at  his  home,  was  not  act- 
ing within  the  scope  of  his  employment 
at  the  time  the  truck  operated  by  him 
collided  with  claimant's  vehicle. 
Alex  Peters,  M-34574  (Sept.  26,  1946) 

In  the  absence  of  specific  legislative 
authority  there  is  no  power  in  the  head  of 
an  executive  department  to  dispose  of 
Govt,  property  by  alienating  the  title,  own- 
ership, or  control  thereof. 

Orthopedic     Space     in     Sitka     Hospital, 
Alaska,  M-34711  (Oct.  16,  1946) 

Transfer  of  Inspector-Appraiser  in  Ter- 
ritorial Surplus  Property  office  to  Indian 
Service. 

Solicitor's     Opinion,     M-34721     (Oct.    21, 
1946) 

Claim  should  be  paid.  Administrative 
Determination    Under    the    Federal    Tort 

Claims  Act. 

Quentin  Allen,  M-34523   (Oct.  29,  1946) 

Negligence  of  Government  employee  in 
permitting  operation  of  Govt,  truck  in  dis- 
repair— time  spent  in  reporting  claim  not 
an  element  of  damage  claim  accruing  prior 
to  Jan.  1,  1945,  considered  under  the  act 
of  Dec.  28,  1922— Office  of  Indian  Affairs. 
Claim  for  Damage  to  Property  (Nov.  4, 
1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress)  for  damage  caused  by  fail- 
ure of  control  valve  of  Govt,  water  cooler 
to  function  properly,  when  ordinary  care 
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did  not  require  the  Govt,  or  its  employees 

to  inspect  the  mechanism. 

Eighth  &  Figueroa  Co.,  M-34549  (Nov.  21, 

1946) 

Petition  of  Teannie  Jack  Wagon  Hill 
for  rehearing  denied.  The  petitioner  has 
made  out  a  prima  facie  case  and  is  en- 
titled to  a  rehearing.  Reversed  and  re- 
manded. 

Estate  of  Laverne  Wagon,  Probate  11206- 
U,  A-24459  (Dec.  17,  1946) 

A  claim  for  damage  to  privately  owned 
property  caused  by  negligence  of  an  em- 
ployee of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
out  of  funds  available  for  Indian  irriga- 
tion projects.  Administrative  Determina- 
tion. 
R.  L.  Maddox,  M-34583  (Jan.  8, 1947) 

Proposed  letter  to  Secretary  of  Agricul- 
ture re  compromise  in  settlement  of  a 
timber  trespass  on  Barage  County, 
Michigan. 

All  the  powers  and  functions  of  the  Sec- 
retary of  Agriculture  relating  to  the  ad- 
ministration of  this  land  are  now  vested 
in  the  Secretary  of  the  Interior,  acting 
through  the  CIA. 

There  seems  to  be  no  authority  under 
which    land    was    acquired    to    effect    a 
compromise. 
Memorandum  ( Feb.  14, 1947 ) 

By  statute  the  head  of  a  department  or 
agency  is  authorized  to  refer  to  the  Attor- 
ney General  any  claim  for  legal  investiga- 
tion. 

Claim  of  Billie  Martin  Carson,  to  certain 
lands  in  Newton  County,  Miss.,  acquired 
by  the  U.S.  in  trust  for  the  Choctaw  In- 
dians of  Mississippi  (Feb.  18,  1947) 

Petition  of  Jessie  Potter  Moore  for  re- 
hearing denied. 

Although  the  Department  does  not  look 
with  favor  upon  claims  for  care  presented 
'  3y  relatives  of  deceased  Indians,  neverthe- 
ess  those  who  present  such  claims  are  en- 
titled to  a  full  hearing  on  the  merits  of 
:heir  claims.  The  standards  for  such  a  hear- 
ng  are  embodied  in  the  Administrative  Pro- 
269-098—74 13 
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cedure  Act  approved  June  11,  1946   (P.L. 
404,  79th  Cong.) 

Estate  of  Little  Toby  or  Little  Tobin, 
Round  Valley  Allottee  Nos.  577  and  1171, 
Probate  31551-46,  A-24519  (Feb.  14, 1947) 

Although  no  legal  bar  to  granting  of  loan 
to  native  group  in  Alaska  for  installation 
and  maintenance  of  fish  trap,  it  is  too  late 
for  Department  to  take  favorable  action  on 
such  application  for  1947  season.  Secretary 
not  prohibited  from  making  available  to 
any  bureau  of  Department  the  fisheries 
data  furnished  by  members  of  industry 
pursuant  to  sec.  10  of  act  of  June  26,  1906. 
Alaska  Salmon  Fishery  Fish  Traps  (Feb. 
26,  1947) 

Persons  employed  under  cooperative 
agreement  to  which  U.S.  is  party  regarded 
as  employee  of  U.S.  only  if  (a)  person  holds 
appointment  from  official  of  Govt,  author- 
ized to  make  appointments  and  (b)  activi- 
ties of  person  in  performance  of  work  are 
supervised  and  controlled  by  Federal 
officials. 

Society  for  Applied  Anthropology,  M-34863 
(Mar.  6,  1947) 

Claim  for  damage  not  to  exceed  $1,000, 
arising  from  operation  of  Indian  Irrigation 
Works,  caused  by  negligence  of  Govt,  em- 
ployee while  acting  within  scope  of  his  em- 
ployment may  be  considered  under  Federal 
Tort  Claims  Act. 

Claim  should  be  allowed  for  fair  market 
value  of  crop  loss  resulting  from  failure  of 
Govt,  employee  to  exercise  proper  care  in 
conducting  burning  operations.  Payment 
for  crop  failure  or  loss  due  to  other  causes 
not  allowable  under  the  act. 
R.  L.  Maddox,  M-34583  (Mar.  12,  1947) 

Claim  should  be  denied  under  the  Federal 
Tort  Claims  Act  since  the  building  of  a 
detour  and  pontoon  bridge  to  replace 
washed-out  bridge,  and  the  placing  and 
later  renewing  of  barricades  on  each  side 
of  the  depression  indicates  that  the  Indian 
Service  was  exercising  reasonable  care  for 
the  safety  of  visitors  using  an  abandoned 
county  road  on  an  Indian  Reservation.  Ad- 
ministration Determination.  Claim  of  Keith 
Bearry. 

Solicitor's  Opinion,  M-34621  (Apr.  4, 1947) 
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Claim  for  damage  to  privately  owned 
property  caused  by  the  negligence  of  an 
employee  of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
authorizing  the  payment  of  claims  arising 
out  of  the  operation  or  maintenance  of 
Indian  irrigation  projects. 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  because  the  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  failing  to  extinguish  a  fire  in  an 
irrigation  ditch. 
Solicitor's  Opinion,  M-34723  (May  13, 1947) 

Attorneys  who  have  been  retained  to 
represent  Sioux  Tribe  of  Indians  in  suits 
against  the  U.S.  under  the  jurisdictional 
act  of  June  3,  1920  (41  Stat.  738),  under 
a  contract  which  requires  them  not  only 
to  prosecute  any  claims  under  the  said  act 
but  also  under  any  "acts  amendatory 
thereof  or  supplemental  thereto,"  may  not 
represent  the  Indians  in  prosecuting 
claims  before  the  Indian  Claims  Com- 
mission. Although  sec.  11  of  the  Indian 
Claims  Commission  Act  (P.L.  726,  79th 
Congress,  25  U.S.C.  70  et  seq.)  modifies 
existing  jurisdictional  acts  under  which 
suit  could  still  be  brought,  it  is  not 
"amendatory  of"  or  "supplementary  to" 
the  act  of  June  3,  1920,  in  the  sense  in 
which  these  terms  are  employed  in  the  at- 
torneys' contract.  Suits  could  no  longer 
be  filed  under  the  act  of  June  3,  1920,  and 
it  was  the  intention  of  the  parties  that  the 
attorneys  should  continue  to  represent  the 
Indians  only  if  the  particular  jurisdiction- 
al act  were  amended  or  supplemented  by 
another  act  relating  to  the  claims  of  the 
tribe  authorized  to  sue  under  the  act.  This 
interpretation  of  the  contract  is  also  sup- 
ported by  various  provisions  of  the  attor- 
neys' contract  which  make  it  clear  that 
litigation  was  to  have  been  conducted  ex- 
clusively in  the  Ct.  Cls.  and  the  Supreme 
Court  of  the  U.S. 

Prosecution  of  Claims  Before  Indian 
Claims  Commission  Under  Existing  Attor- 
neys' Contract,  M-34926  (May  27,  1947) 

Claim  allowed  under  the  Federal  Tort 
Claims  Act  (28  U.S.C.  921,  et  seq.),  since 
damage  to  property  and  personal  injury 
caused  by  negligence  of  Govt,  employee 
driving  truck  from  side  road  into  highway 
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without  yielding  right-of-way,  Govt,  driver 
is  within  scope  of  his  employment,  al- 
though he  had  deviated  from  his  regular 
route  of  travel  contrary  to  his  instructions. 
In  the  absence  of  carelessness  on  the  part 
of  the  driver  of  the  private  vehicle,  the 
fact  that  he  was  only  14  years  old  and  had 
no  driver's  license  does  not  preclude  claim- 
ants from  recovering. 
Memorandum,  T-l  (June  3, 1947) 

Grant  by  Caddo  County  to  State  of  Okla. 
of  land  for  fairground  purposes  and  as  a 
site  for  the  erection  of  an  Indian  arts  and 
crafts  building  to  be  a  part  of  a  permanent 
Indian  exposition  is  not  in  contravention 
of  the  terms  of  the  act  of  Aug.  22, 1914  (38 
Stat.  704),  providing  that  if  the  land  is 
not  used  for  park  and  fairground  purposes 
the  title  thereto  shall  revert  to  the  U.S. 
In  the  absence  of  statute  an  appropriation 
for  a  particular  fiscal  year  must  be  ex- 
pended or  obligated  by  contract  prior  to 
June  30  of  that  year. 

Grant  by  the  Board  of  County  Commis- 
sioners of  Caddo  County  of  the  State  of 
Oklahoma  of  land  Patented  by  the  U.S.  to 
Caddo  County  Pursuant  to  the  Act  of 
Aug.  22,  19 U  (88  Stat.  704),  M-34936 
(June  4, 1947) 

"Open  flow  capacity"  in  the  minimum 
royalty  clause  of  an  Osage  gas  lease  must 
be  construed  as  actual  open  flow  capacity, 
even  though  amplified  by  acidization  of 
wells.  Error  to  ascribe  on  "open  flow" 
capacity  to  nonproducing  gas  wells  that 
have  been  "shut  in"  or  "drowned  out."  An 
average  based  on  the  first  day's  and  the 
last  day's  capacity  gives  a  fairer  measure 
of  capacity  for  the  period  of  open  flow 
capacity  for  a  month.  Primary  responsi- 
bility for  considering  grievances  of  lessees 
arising  out  of  Osage  gas  leases  rests  with 
Osage  Tribal  Council,  which  is  authorized 
to  speak  for  Tribe.  Final  responsibility, 
in  case  of  disputes  between  tribe  and  lessee, 
rests  with  Secretary  of  Interior,  under 
terms  of  lease  and  governing  statutes. 
Appeal  of  Oklahoma  Power  and  Water  Co. 
(June  12,  1947) 

Sec.  7  of  the  Ute  Indian  jurisdictional 
act  of  June  28,  1938  (52  Stat.  1209)  is 
amendatory  and  attorneys  acting  pursuant 
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to  that  statute  have  the  right  of  access  to 
departmental  records.  Affidavits  stating  the 
true  consideration  for  assignments  of  oil 
and  gas  leases  made  confidential  by  depart- 
mental regulation  cannot  be  excepted  from 
the  application  of  the  jurisdictional  act. 
Right  of  Access  to  Departmental  Records 
Pursuant  to  Ute  Indians  Jurisdictional 
Act,  M-34990  (Aug.  29,  1947) 

Appeal  from  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs,  dated 
Apr.  4,  1947,  denying  her  petition  for  a 
rehearing  in  the  matter  of  the  Acting  Com- 
missioner's action  approving  the  will  of 
.  Matilda  Levi,  who  died  on  Apr.  25, 1945. 
Estate  of  Matilda  Levi,  Deceased  Nez 
Perce  Allottee  No.  236.  Probate  27905-46, 
A-24653  (Nov.  3,  1947) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
approve  expenditures  from  Metlakatla 
tribal  funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
i  delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
;  be  advisable  to  issue  instructions  of  a  more 
precise  character  than  were  given  in  Order 
No.  2326. 

Delegations  of  Power  to  Indian  Field  Of- 
fices, M-35027  (Mar.  2,  1948) 

In  order  to  be  "identifiable"  within  the 
I  meaning  of  the  Indian  Claims  Commission 
'Act,  a  group  of  Indians  must  be  a  group 
whose  political  existence  has  been  recog- 
nized by  Congress  or  the  Executive 
branch  of  the  Govt,  or  one  which  carries 
on  a  type  of  group  life  characteristic  of  the 
Indians  of  the  U.S. 

Judged  by  this  test,  neither  the  Indians 
of  California  as  a  whole,  nor  particular 
organization  of  California  Indians  con- 
stitute "identifiable"  groups  of  American 
Indians. 

Indians  of  California  as  "Identifiable 
Groups  of  Indians"  Within  the  Meaning  of 
the  Indian  Claims  Commission  Act,  M- 
35029  (Mar.  17,  1948) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts  to 
furnish  lessees  with  certain  title  informa- 
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tion,  including  certified  copies  of  patents 
to  allotments  and  orders  determining  heirs. 
While  it  is  customary  for  oil  and  gas  lease 
purchasers  to  request  the  Bureau  to  fur- 
nish such  copies,  nevertheless  in  perform- 
ing that  function  the  Bureau  merely  ful- 
fills a  general  public  service  resting  upon 
it  as  a  custodian  of  departmental  records. 
The  lessee  was  not  justified  in  refusing  to 
perform  its  contractual  obligation  because 
certain  title  information  had  not  been  fur- 
nished within  the  period  provided  after 
the  submission  of  the  lease  to  it  by  the 
superintendent,  notwithstanding  the  super- 
intendent's refusal  to  grant  further  exten- 
tion  of  time.  The  company's  remedy  was  to 
appeal  from  the  superintendent's  action, 
and  by  failing  to  appeal  it  waived  what- 
ever right  it  might  have  had  to  demand  the 
return  of  the  deposit  made  to  cover  the  bid 
at  the  lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  errone- 
ously advertised  by  the  superintendent  at 
an  oil  and  gas  lease  sale,  the  mistake  of 
the  superintendent  constitutes  justification 
for  the  lessee  not  to  keep  the  lease,  cover- 
ing the  lesser  or  partial  interest,  sent  to  it 
for  execution.  The  lessee  likewise  could  in- 
sist upon  a  lease  from  the  party  or  vendor 
with  whom  it  had  bargained  and  need  not 
accept  a  lease  from  a  third  person.  The 
lessee,  accordingly,  is  entitled  to  the  re- 
fund of  its  deposit  as  to  this  particular 
tract. 

Phillips   Petroleum   Co.,   Land:   Minerals 
19364-W,  A-24713  (Mar.  18,  1948) 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the 
sales  prices  at  which  traders  shall  sell 
goods  to  the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

Appeal    of   Teannie   Jack   Wagon   Hill 
from  decision  of  Examiner  of  Inheritance 
disapproving  will  of  decedent. 
Estate  of  Lavern  Wagon,  Probate  11206- 
U,  A-24459  (June  4,  1948) 
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Memo  re  resignation  of  the  Commis- 
sioner of  Indian  Affairs  and  advising  that 
the  position  of  the  Commissioner  of  Indian 
Affairs  should  be  filled  by  means  of  a 
Presidential  appointment  within  30  days 
from  the  date  of  the  acceptance  by  the 
President  of  the  resignation. 

1948  correspondence  file. 
Resignation  of  Commissioner  of  Indian  Af- 
fairs (June  8,  1948) 

Petition  for  Mrs.  Tom  Joe  for  rehearing 
denied. 

Estate  of  Teypum  Popkiawahnee.  Yakima 
Allottee  No.  1380.  Prolate  85257-P,  A- 
25366  (June  10,  1948) 

Petition  of  Nobel  Bennett  for  rehearing 
denied. 

A  person  who  may  have  been  adopted  by 
Indian  custom  by  an  Indian  who  died  after 
Jan.  8,  1941,  may  not  be  recognized  as  an 
heir  of  the  decedent  unless  he  meets  the 
requirements  of  the  act  of  July  8,  1940  (54 
Stat.  746,  25  U.S.C.  372a). 
Estate  of  Jappy  Takes  Gun  on  Top,  De- 
ceased Blackfoot  Allottee  No.  174$-  Pro- 
late 34503-43,  A-24616  (June  19,  1948) 

Appeal  from  the  decision  of  the  Exam- 
iner of  Inheritance. 

Estate  of  Augustine  Eagle  Feather  or 
White  Bird.  Deceased  Standing  Rock 
Sioux  Allottee  No.  3380.  Prolate  13601-1,8, 
A-25427  (July  19,  1948) 

Sec.  4  of  the  Interior  Dept.  Appropria- 
tion Act,  1949,  specifically  authorizes  ex- 
penditures which  would  be  otherwise  pro- 
hibited by  5  U.S.C.  83,  1946  Ed.  and  31 
U.S.C.  551,  1946  Ed.,  which  are  directed 
to  the  expenditure  of  appropriated  moneys 
for  the  payment  of  expenses  of  persons  in 
attendance  at  conventions  of  associations 
which  are  private  and  nongovernmental  in 
nature. 

None  of  these  provisions  has  any  appli- 
cation to  the  expenditure  of  funds  to  de- 
fray the  expenses  of  an  employee  who  at- 
tends the  Second  Inter-American  Indian 
Congress  as  a  delegate  of  this  Government. 
Payment  of  Expenses  to  International 
Conference,  M-35068  (Sept.  8,  1948) 

The  decision  affirms  the  order  of  the 
Acting  Commissioner  of  Indian  Affairs  ap- 
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proving  the  will  made  by  the  decedent  on 
Apr.  24,  1936,  and  disapproving  a  later  will 
executed  by  the  decedent  on  Oct.  29,  1941, 
when  she  was  confined  to  a  hospital 
and  undergoing  treatment  for  acute 
alcoholism. 

Estate  of  Ruth  B.  DeHanas  Long.  Prolate 
5230-48,  A-25220   (Sept.  21,  1948) 

The  Examiner  of  Inheritance  was  af- 
firmed in  rejecting  the  claim  of  Lucy  No 
Heart  that  she,  as  stepdaughter  of  the 
decedent,  was  an  heir-at-law  of  Albert 
Windy,  and  that  she  was  also  entitled  to 
compensation  for  care  rendered  to  the  de- 
cedent  during  his  illness. 
Estate  of  Allert  Windy.  Prolate  15701-1,7, 
A-25452  (Sept.  21, 1948) 

Petitions  for  rehearing  not  filed  within 
the  time  allowed  by  the  regulations  will 
not  be  considered  in  the  absence  of  cogent 
reasons.  The  Examiner  of  Inheritance  that 
petitions  for  rehearing  filed  27  years  after 
heirship  determination  failing  to  show 
cogent  reasons  should  be  denied.  Affirmed 
on  appeal. 

Estate  of  Emma  Williams.  Prolate  22693- 
J,7,  A-25221   (Sept.  30,  1948) 

Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reserva- : 
tion  by  agreement  with  them  Oct.  31,  1892, 
and  ratified  by  act  of  Aug.  15,  1894   (28 
Stat.  325).   Sec.   1,  act  of  May  13,  1910, 
authorized  the  Secretary  to  sell  lands  "in' 
such  areas  and  on  such  terms  and  condi- 
tions as  he  may   prescribe."   The  unsold 
lands  may  again  be  offered  for  sale.  The 
Commissioner  of  Indian  Affairs  has  juris- : 
diction  over  cases  of  this  kind  until  the 
lands    are    sold.    The   matters    should   be 
taken  to  the  Secretary  with  appropriate 
recommendations      if     further      sale     is 
recommended. 

Timler  Sales  on  the  Former  Silets  Indian 
Reservation,  Oregon  (Nov.  8,  1948) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance  by 
the  Secretary  of  the  Interior  of  contribu- 
tions for  the  management  of  Indian  forest 
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range  and  wildlife  resources.  The  author- 
ity under  the  act  of  Feb.  14,  1931,  has  not 
been  broadened  by  sec.  20  of  the  Perma- 
nent Appropriation  Repeal  Act,  which  sets 
up  an  account  of  "Funds  contributed  for 
Indian  projects,"  only  because  the  account 
included  donations  under  special  legisla- 
tion. In  view  of  the  requirement  of  the  act 
of  Feb.  14,  1931,  that  donations  be  applied 
"for   the   benefit   of   individual   Indians," 
donations  could  not  be  expended  in  any 
event  in  the  management  of  Indian  tribal 
'  resources.    Moreover,    contributions   could 
not  be  accepted  from  donors  who  would  be 
primarily  interested  in  advancing  their  own 
:  interests.    Such    contributions    would    be 
either  no  gifts  at  all  or  conditional  gifts 
.  which  may  not  be  accepted  on  behalf  of  the 
I  U.S.  without  express  statutory  authority. 
:  Acceptance  of  Contributions  for  the  Man- 
agement   of   Indian    Resources,    M-35075 
(Nov.  22,  1948) 
The  penalty  mail  privilege  may  be  used 
1  by  an  Indian  school  of  the  Bureau  of  In- 
dian   Affairs    only    in    the    transmission 
through  the  mail  of  matters  which  relate 
exclusively  to  the  business  of  the  U.S. 

If  written  materials  are  prepared  or  pro- 
.  cured  by  an  Indian  school  with  funds  ap- 
propriated by  Congress  to  the  Bureau  of 
.  Indian  Affairs  for  such  purposes,  they  fall 
i  into  the  category  of  "matters  relating  ex- 
clusively to  the  business  of  the  U.S."  and 
I  may  be  sent  through  the  mail  postage  free. 
Even    if    news    sheets,    graduation    an- 
.  nouncements,  or  similar  materials  issued  by 
an  Indian  school  are  eligible  for  the  penalty 
mail  privilege,  they  can  be  mailed  free  of 
postage  only  to  those  persons  who  have  re- 
quested them. 

Wse  of  Penalty  Mail  Privilege  by  Indian 
Schools,  M-35087  (Dec.  15,  1948) 

Where  questions  relating  to  testamentary 
capacity  and  freedom  from  duress  cannot 
be  resolved  on  an  appeal  record  containing 
conflicting  and  irreconcilable  statements 
by  the  interpreter  and  chief  disinterested 
witness  to  the  will,  the  approval  of  de- 
cedent's will  of  Nov.  6,  1944,  by  the  Acting 
Commissioner  of  Indian  Affairs,  on  May 
12,  1945,  will  be  suspended  and  the  case 
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remanded  to  the  Examiner  of  Inheritance 
for  further  hearing. 

Estate  of  Charles  E.  Adams.  Deceased  Cad- 
do Allottee  No.  840,  Probate  17689-45, 
A-24684  (Dec.  24, 1948) 

In  a  suit  to  quiet  title  and  to  partition 
land  of  two  restricted  Indians,  in  which 
the  defendants  claim  their  interests  in  the 
land  through  deeds  executed  by  the  two 
Indians,  the  court  held  one  deed  to  be  valid, 
and  the  other  void.  The  Indian  whose  deed 
was  void  did  not  share  any  interest  in  the 
improvements  placed  on  the  land  by  his 
grantees.  The  Department  recommends  that 
no  appeal  be  taken. 

Shub  James  v.  Freeman  Davis,  et  al.  (Feb. 
24,  1949) 

Appeal  of  Johnnie  Mohon,  Administra- 
trix, from  the  decision  of  the  Acting  Com- 
missioner of  Indian  Affairs,  dated  Aug.  2, 
1948,  allowing  and  authorizing  the  dis- 
bursement of  a  fee  for  personal  services 
rendered  by  her  as  administratrix. 
Estate  of  E-ne-op-pe.  Osage  Allottee  No. 
428.  Probate  67596-39,  A-25632  (Mar.  8, 
1949) 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend  un- 
der such  contracts  moneys  appropriated 
by  Congress  "for  the  *  *  *  social  welfare, 
including  relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the 
State  to  Indians  on  reservations  of  old-age 
assistance,  aid  to  the  needy  blind,  and  aid 
to  dependent  children,  which  are  the  types 
of  assistance  contemplated  by  the  Social 
Security  Act. 

The  appropriation  to  the  Department  un- 
der the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
Johnson-O'Malley  Act,  of  old-age  assist- 
ance, aid  to  the  needy  blind,  and  aid  to 
dependent  children  among  Indians  on 
reservations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  un- 
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der  the  Social  Security  Act  to  the  same 
extent  as  other  citizens,  a  special  contract 
under  the  Johnson-O'Malley  Act  between 
the  Secretary  of  the  Interior  and  a  State 
to  secure  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  part  out 
of  Federal  funds  appropriated  to  this  De- 
partment for  purposes  unconnected  with 
the  administration  of  the  Social  Security 
Act,  would  have  the  effect  of  partially 
relieving  the  State  of  its  obligations  under 
the  Social  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

Sec.  3,  of  the  act  of  Apr.  18,  1912  (37 
Stat.  86)  authorizes  investigations  by  the 
Secretary  of  the  Interior  or  the  Supt.  of 
the  Osage  Indian  Agency  of  the  conduct 
of  guardians  or  other  persons  having  in 
charge  the  estates  of  Indian  minors  or  in- 
competents. 

The  guardian's  improper  activities  may 
be  brought  within  the  scope  of  two  sections 
of  the  U.S.  Criminal  Code,  18  U.S.C.  72  and 
80,  1946  Ed.,  which  deals  with  false  and 
fraudulent  reports. 
Letter  to  Attorney  General  (Aug.  22, 1949) 

Where  an  attorney's  contract  to  prose- 
cute the  claims  of  a  group  of  Indians  be- 
fore the  Indian  Claims  Commission  has 
been  approved,  the  rescission  of  the  ap- 
proval would  not  be  justified  on  the  ground 
of  doubt  as  to  whether  the  group  is  an 
"Indian  tribe,  band,  or  other  identifiable 
group  of  American  Indians,"  within  the 
meaning  of  those  terms  as  used  in  the  In- 
dian Claims  Commission  Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
contract  and  would  form  a  proper  basis  for 
the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  Attor- 
ney's Contract  to  Prosecute  Indian  Claims, 
M-35097  (Nov.  16,  1949) 

Indians  remain  restricted  and  tax 
exempt  after  the  allottee's  death  if  it  is 
inherited  by  full-blood  Indian  heirs. 

Upon  the  sale  to  a  non-Indian  of  an 
undivided  one-half  interest  in  restricted, 
tax  exempt  Indian  land  by  one  of  two  full- 
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blood  Creek  Indians  who  had  inherited  the 
land,  and  the  subsequent  partition  of  the 
land  in  kind  between  the  Non-Indian 
grantee  and  the  remaining  full-blood  In- 
dian heir,  the  tract  set  apart  to  the  In- 
dian heir  is  restricted  and  tax  exempt. 
Land  Allotted  to  a  Full-Blood  Creek  In- 
dian Pursuant  to  a  Partition  Proceeding, 
M-36033    (May  29,  1950) 

Under  the  provisions  of  the  act  of  May 
11,  1938,  the  tribal  lands  of  the  Pueblo  of 
Laguna  cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  except  upon  the  basis 
of  competitive  bidding  after  notice  and 
advertisement. 

The  constitution  of  the  Pueblo  of  Lagu- 
na, adopted  pursuant  to  the  provisions  of 
the  Indian  Reorganization  Act,  does  not 
purport  to  dispense  with  the  statutory  re- 
quirement of  competitive  bidding  in  con- 
nection with  the  issuance  of  oil  and  gas 
leases  on  tribal  lands. 

The  provisions  of  a  constitution  adopted 
by  an  Indian  tribe  pursuant  to  sec.  16  of 
the  Indian  Reorganization  Act  cannot  dis- 
regard or  dispense  with  the  positive  re- 
quirements of  an  act  of  Congress  with  re- 
spect to  the  leasing  of  tribal  lands  for 
mining  purposes. 

The  unrestricted  power  to  lease  tribal 
lands  for  mining  purposes  may  be  con- 
ferred on  an  Indian  tribe  only  by  a  charter 
of  incorporation  issued  to  the  tribe  pur- 
suant to  sec.  17  of  the  Indian  Reorganiza- 
tion Act. 

Leasing  of  Lands  oy  The  Pueolo  of  Laguna 
for  Oil  and  Gas  Development,  M-36040 
(July  5, 1950) 

There  is  nothing  in  the  nature  of  the 
duties  of  an  area  counsel  of  the  Bur.  of 
Indian  Affairs  which  would  be  inconsist- 
ent with  the  duties  of  an  examiner  of 
inheritance  in  that  Bureau.  Therefore,  the 
provision  in  the  Administrative  Procedure 
Act  prohibiting  the  performance  by  hear- 
ing examiners  of  duties  and  responsibili- 
ties inconsistent  with  their  duties  and  re- 
sponsibilities as  examiners  would  not 
preclude  an  attorney  from  acting  both  as 
area  counsel  and  examiner  of  inheritance. 

An  attorney  serving  both  as  examiner  of 
inheritance  and  as  area  counsel  could 
properly  devote  himself  to  the  latter  duties 
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only  if  free  of  duties  relating  to  the  former 

position. 

Assignment    of   Additional    Duties    to    a 

Hearing    Examiner,    M-36037     (July    26, 

1950) 

A  request  for  the  reconsideration  of  a 
final  department  order  of  escheat  will  be 
denied  where  the  petition  and  supporting 
papers  fail  to  show  persuasively  that  the 
decision  reached  an  improper  or  unjust 
result. 

Estate  of  Heschach  (Mace)  Tipton  Public 
Domain  Allottee  No.  26,  IA-14  (Jan.  11, 
1951) 

|  Bureau  of  Indian  Affairs  held  to  have 
;  no  authority  under  the  Johnson-O'Malley 
Act,  which  is  the  act  of  Apr.  16,  1934  (48 
Stat.  596)  as  amended  by  the  act  of  June 
4,  1936  (49  Stat.  1458),  to  enter  into  road 
building  and  maintenance  contracts  with 
States  or  their  agencies. 
Memorandum  (Jan.  22, 1951) 

An  intention  to  revoke  a  will  must  be 
:  accompanied  by  the  necessary  physical  act 
by  which  the  will  is  actually  revoked  or 
•  destroyed. 

The  fact  that  testatrix'  request  of  an 
I  employee    of   the    Indian    Agency   having 
,  jurisdiction  over  her  affairs  to  deliver  to 
i  her  for  destruction  a  will  which  had  been 
prepared  for  her  by  agency  employees  was 
refused  would  not  alone  constitute  a  revo- 
I  cation  of  the  will,  particularly  in  a  situa- 
tion where  the  textatrix  lived  more  than 
i  three   years  after  the  incident  and  took  no 
further  step  to  revoke  the  will. 
t  Estate       of       Esa-Tah-Ha-(Ese-Tah-Ha) 
Apache  Allottee  No.  941.  Probate  884S-51, 
IA-57  (Jan.  22, 1951) 

Appeal  of  above  concerning  contract 
with  the  Pyramid  Paiute  Tribe  covering 
the  performance  of  legal  services. 

The  Pyramid  Lake  Paiute  Tribe  is  an  or- 
ganized Indian  tribe.  Therefore,  under 
Part  II  of  the  Opinion  (M-36069)  ren- 
dered June  22,  concerning  the  "Authority 
i  of  the  Secretary  respecting  the  approval  of 
i  contracts  between  Indian  Tribes  and  attor- 
>  neys,"  the  question  of  law  involved  in  the 
appeal  is  whether  the  several  requirements 
imposed  by  the  Commissioner  of  Indian 
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Affairs  (as  the  Secretary's  representative) 
in  conditioning  his  approval  of  the  con- 
tract between  Mr.  Curry  and  the  Pyramid 
Lake  Paiute  Tribe  have  a  reasonable  rela- 
tionship to  the  choice  of  counsel  or  the 
fixing  of  fees. 

James  E.  Curry  (filed  in  decision  file),  IA- 
50  (July  12,  1951) 

The  authority  of  the  Secretary  of  the 
Interior  under  a  statutory  provision  em- 
powering Indian  tribes  to  employ  counsel, 
subject  to  the  requirement  that  the  choice 
of  counsel  and  the  fixing  of  fees  shall  be 
subject  to  the  approval  of  the  Secretary,  is 
not  exhausted  by  the  approval  of  an  In- 
dian tribe's  original  selection  of  counsel  or 
the  approval  of  the  fee  provisions  con- 
tained in  the  original  contract,  and  it  is 
appropriate  for  such  a  contract  to  provide 
that  the  employment  of  additional  counsel 
is  to  be  effective  only  if  approved  by  the 
Commissioner  of  Indian  Affairs,  to  whom 
the  authority  and  responsibility  of  the 
Secretary  had  been  delegated. 

The  authority  of  the  Commissioner  of 
Indian  Affairs  under  a  contract  which  pro- 
vides, in  conformity  with  a  statutory  pro- 
vision, that  the  employment  of  additional 
counsel  thereunder  shall  be  subject  to  the 
approval  of  the  Commissioner,  is  not  lim- 
ited to  a  mere  inquiry  into  the  qualifica- 
tions of  counsel ;  and  before  giving  or  with- 
holding his  approval,  the  Commissioner 
may  require  the  submission  to  him  of  any 
information  having  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fixing 
of  fees. 

Information  which  would  show  the  divi- 
sion of  fees  and  the  work  responsibility 
among  several  attorneys  employed  to  per- 
form services  under  a  contract  with  an  In- 
dian tribe  bears  a  reasonable  relationship 
to  the  choice  of  counsel  and  the  fixing  of 
fees,  and  where  such  information  is 
deemed  by  the  Commissioner  of  Indian  Af- 
fairs to  be  essential  to  the  proper  perform- 
ance of  an  official  function  vested  in  him, 
his  action,  in  requiring  it,  is  neither  arbi- 
trary nor  capricious. 
James  E.  Curry,  IA-51  (July  18,  1951) 

A  contention  that  an  Indian  testator 
was  in  an  intoxicated  condition  when  he 
made  and  executed  his  will  must  be  re- 
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jected  when  the  will  was  executed  in  an 
Indian  Agency  office,  and  the  attesting  wit- 
nesses to  the  will  testified  that  the  testator 
appeared  to  be  in  the  possession  of  his 
faculties  at  the  time  of  the  execution  of 
the  will. 

The  fact  that  two  nieces  of  the  testator, 
with  whom  he  had  lived  for  many  years, 
and  who  were  among  the  minor  benefici- 
aries of  his  will,  may  have  driven  him  to 
the  Indian  agency  office  where  the  will  was 
made  is  no  indication  that  the  will  was  ob- 
tained by  the  undue  influence  of  the  nieces. 

An  Indian's  will,  made  in  an  Indian 
agency  office,  is  valid,  notwithstanding  the 
fact  that  it  consists  of  a  printed  form  to 
which  an  unauthenticated  sticker  contain- 
ing the  specific  devises  made  by  the  testa- 
tor is  attached,  when  the  contents  of  the 
will  are  authenticated  by  the  testimony  of 
a  witness  who  interpreted  the  testator's 
wishes  to  the  scrivener  of  the  will,  and  the 
will  remained  in  the  custody  of  the  Indian 
agency  officials  at  all  times  subsequent  to 
its  execution. 

A  will  executed  by  an  Indian  testator 
will  not  be  deemed  to  have  been  revoked 
by  the  execution  of  a  second  will  when  the 
testator,  while  still  living,  made  a  sworn 
statement  from  which  it  is  clear  that  the 
first  will  still  expressed  his  wishes  con- 
cerning the  disposition  of  his  estate  and 
the  second  will  did  not. 
Estate  of  Charley  Kowtahlikt,  IA-53  (Aug. 
1,  1951) 

In  a  case  in  which  the  testamentary  ca- 
pacity of  the  testator  is  attacked,  and  the 
evidence  concerning  the  competency  of  the 
testator  is  conflicting,  the  conclusion  of  the 
Examiner  of  Inheritance,  who  had  the  op- 
portunity to  observe  the  witnesses,  that 
the  testator  was  competent  to  make  a  will, 
will  not  be  disturbed. 

Estate  of  Ko-Tay  (Stephen).  Deceased  Ki- 
owa Allottee  No.  2156,  IA-48  (Sept.  10, 
1951) 

The  finding  of  the  Bur.  of  Indian  Af- 
fairs that  applicants  for  competency 
certificates  are  not  competent  to  handle 
their  own  business  affairs,  and  the  conse- 
quent denial  by  the  Bureau  of  their  ap- 
plications will  not  be  disturbed,  when  the 
Bureau  acted  upon  a  report  of  the  local 


BUREAU  OF  INDIAN  AFFAIRS— Con. 

Indian  Superintendent  who  personally 
knew  the  applicants  and  the  applicants  in 
support  of  their  appeal  have  submitted  no 
persuasive  evidence  of  competency. 
Aloysius  Bearcrane  and  Mrs.  Bearcranc — 
Medicine  Grow,  IA-66  (Sept.  21,  1951) 

The  lack  of  comprehension  of  an  aged 
Indian  testatrix  of  the  full  import  of  busi- 
ness transactions,  her  indulgency  occa- 
sionally in  emotional  outbursts,  and  the 
lack  of  clarity  in  her  motives  for  selecting 
the  beneficiary  to  her  estate  are  insufficient 
to  establish  that  at  the  time  of  making 
her  will  she  was  in  such  a  state  of  senile 
dementia  as  to  lack  testamentary  capacity. 
Estate  of  Movogah  Jackson  George 
(Mooacah  Jackson  or  Mo-vo-gah  Jackson) 
Prolate  11791  51,  IA-65  (Oct.  5,  1951) 

Under  the  provisions  of  existing  legisla- 
tion, the  Secretary  tuu-i  approve  and  pro- 
mulgate the  revised  roll  of  Indians  of 
California  within  six  months  from  May 
24,  L951,  if  the  roll  is  to  be  a  valid  official 
document;  and  if  the  revised  roll  of  the1 
[ndians  of  California  cannot  be  approved: 
and  promulgated  by  the  Secretary  within 
six  months  from  May  24,  1951,  it  will  be 
necessary  to  secure  the  enactment  of  fur- 
ther legislation  extending  the  period  with- 
in which  the  Secretary  may  act. 
Solicitor's  Opinion,  M-36108  (Nov.  7, 
1951) 

When  the  testimony  of  witnesses  in  an 
Indian  probate  proceeding  is  crucial,  and1 
the  parties  involved  in  the  proceeding  are1 
not  represented  by  counsel,  the  Examiner 
of  Inheritance  should  take  the  initiative 
in  compelling  the  attendance  of  such  wit- ' 
nesses  by  the  issuance  of  subpoenas. 
Estate  of  Elizabeth  Ghasing  Hawk,  Probate 
1593-51,  IA-15    (Nov.  29,  1951) 

The  skidding  of  an  automobile  on  an  icy 
road  does  not,  as  a  matter  of  law.  estab- 
lish that  the  driver  of  the  vehicle  was 
negligent  in  its  operation. 

However,  where  snow  banks  on  a  curve 
along  the  road  prevent  a  Govt,  driver 
from  seeing  another  vehicle  which  had 
pulled  to  the  side  of  the  road  in  order  to 
avoid  collision,  and  where  the  Govt,  driver 
fails  to  reduce  his  speed,  but  instead  ap- 
plies his  brakes  and  skids  into  the  other 
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vehicle  and  damages  it,  the  Govt,  driver 
is  guilty  of  negligence  and  an  award  un- 
der the  Federal  Tort  Claims  Act  to  the 
owner  of  the  damaged  vehicle  would  be 
proper. 

William  L.  Beardsley  and  Motors  Insur- 
ance Corp.,  T-427  (Feb.  21,  1952) 

A  mother's  claim  for  expenses  in  connec- 
tion with  the  last  illness  of  her  son  will 
be  denied  in  the  absence  of  a  showing  that 
such  expenses  were  incurred  pursuant  to  a 
promise  on  the  part  of  the  decedent  to 
compensate  the  mother  for  the  expendi- 
tures. 

Ext  ate  of  Ahner  H.  Hall,  Deceased  Black- 
foot  Allottee  No.  751,  IA-76  (Apr.  3,  1952) 

Where  a  claim  has  been  approved  by 
the  Department  for  payment  out  of  the 
restricted  moneys  of  an  individual  Indian, 
the  claim  is  property  allowable  against 
the  estate  of  the  Indian  upon  his  death 
and  may  be  paid  out  of  restricted  moneys 
accrued  or  accruing  to  the  credit  of  the 
estate. 

Estate  of  Ilenry  Murdoch.  Deceased  Mexi- 
can Kickapoo.  Allottee  No.  122.  Probate 
10947-51,  IA-77  (Apr.  8,  1952) 

Where  the  Department  found  in  1919, 
in  connection  with  the  probate  of  an  In- 
dian estate,  that  the  estate  had  a  valid 
claim  against  an  Indian  on  account  of  un- 
just enrichment,  and  the  Indian  not  only 
failed  to  make  any  objection  to  the  finding 
but  agreed  to  make  restitution,  and  the 
validity  of  the  claim  was  subsequently  con- 
firmed by  ancillary  departmental  action 
taken  in  1944  during  the  lifetime  of  the 
Indian,  without  any  objection  being  raised 
by  him,  and  the  Indian  later  died  without 
restitution  in  full  having  been  made,  it 
was  thereafter  too  late  for  objection  to  be 
made  on  behalf  of  his  estate  against  the 
validity  of  the  claim  for  unjust  enrich- 
ment. 

The  regulations  (25  CFR  81.24)  apply- 
ing to  claims  against  Indian  estates  the 
,  provisions  of  State  laws  on  limitations  of 
i  actions  applies  only  to  claims  of  non-In- 
i  dians,  and  it  has  no  application  where  the 
1  claimant  is  an  Indian. 

A  claim  against  the  estate  of  an  Indian 
'■  decedent   will   not   be   allowed   when   the 
269-098—74 14 
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claimant  fails  to  submit  convincing  evi- 
dence of  the  unpaid  balance  of  his  alleged 
claim. 

A  divorce  by  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the 
parties  to  the  marriage.  An  actual  separa- 
tion plus  an  intention,  on  the  part  of  one 
of  the  parties  at  the  time  of  the  separa- 
tion or  during  the  separation,  that  the 
separation  shall  be  permanent  is  sufficient 
to  dissolve  the  ties  of  either  a  ceremonial 
or  an  Indian-custom  marriage. 

The  filing  of  a  suit  for  divorce  in  a 
State  court  subsequent  to  the  accomplish- 
ment of  an  Indian-custom  divorce,  and  the 
making  of  separate-maintenance  payments 
in  accordance  with  a  decree  entered  by  the 
court  on  a  cross-petition,  would  not  have 
the  legal  effect  of  setting  aside  the  Indian- 
custom  divorce. 

Estate  of  Hugh  (William)  Bloat.  Absentee 
Shawnee  Allottee  No.  W.  Prohate 
16288-51,  IA-74  (Apr.  10,  1952) 

That  portion  of  25  CFR  171.24(c)  which 
provides  that  "leases  or  permits  of  *  *  * 
heirship  lands  of  Crow  Indians  require  the 
approval  of  the  Superintendent"  has  been 
superseded  by  the  act  of  Mar.  15,  1948  (62 
Stat.  SO)  to  the  extent  that  the  superin- 
tendent's approval  is  no  longer  required 
where  the  lands  are  owned  by  five  or  less 
competent  heirs  or  devisees. 

Where  a  Crow  Indian  allottee  dies  leav- 
ing five  or  less  competent  heirs  or  devisees, 
and  they  desire  to  lease  the  land  so  in- 
herited or  devised  for  farming  or  grazing 
purposes,  the  superintendent  has  no  author- 
ity, absent  the  consent  of  the  heirs  or 
devisees,  to  require  that  the  rentals  derived 
under  such  a  lease  be  applied  to  satisfy 
obligations  incurred  by  the  deceased 
allottee. 

25  CFR  81.16  does  not  authorize  the 
Commissioner  of  Indian  Affairs  to  regulate 
farming  and  grazing  leases  made  by  com- 
petent heirs  or  devisees  of  a  Crow  Indian 
allottee  where  such  heirs  or  devisees  are 
five  or  less  in  number. 
Leases  Made  hy  Competent  Crow  Indian 
Heirs  or  Devisees  (Apr.  14,  1952) 

Instructions  directing  the  allotment  of 
irrigable  lands  to  children  on  the  Fort  Peck 
Indian  Reservation  born  after  the  begin- 
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Sng  of  allotment  work  under  the  act  of 
MaP  30,  1908  (35  Stat.  588)  were ^autho- 
rized under  the  acts  of  Aug.  1,  1914  (38 
Stat  593)  and  Feb.  14,  1920  (41  Stat.  408, 

421)  when,  except  for  such  acts,  no  one  on 
the  reservation  would  have  been  "entitled 
to  allotments  of  any  sort. 

Allotments  of  irrigable  acreage  made  to 
children  born  after  Sept.  26, 1909,  pursuant 
to  authorized  instructions,  when  otherwise 
in  conformity  with  the  allotment  laws,  were 
and  are  valid. 

Allotments  of  Irrigable  Lands  on  Fort  Peck 
Indian  Reservation,  IA-29  (Apr.  25,  1952) 
Repeals  of  statutory  provisions  by  im- 
plication are  not  favored. 

Unless  an  earlier  statutory  provision  is 
clearly  inconsistent  with,  or  repugnant  to, 
a  later  provision,  both  will  be  given  effect. 
As  the  provisions  of  sec.  4  of  the  act  of 
July  26,  1892,  relating  to  the  furnishing  of 
copies  of  official  records  of  the  Bureau  of 
Indian  Affairs  were  inconsistent  with  the 
provisions  of  sec.  1  of  the  act  of  Aug.  24, 
1912,  relating  to  the  furnishing  of  copies  of 
official  records  of  the  Department  and  its 
constituent  bureaus  and  offices,  the  earlier 
section  was  impliedly  repealed  by  the  later 
section. 

Furnishing  Copies  of  Official  Records  of  the 
Bureau  of  Indian  Affairs  to  the  Public, 
M-36124  (May  19, 1952) 

The  Secretary  is  authorized  to  deter- 
mine the  heirs  of  a  deceased  Indian  allottee 
who  died  prior  to  the  expiration  of  the 
trust  period  on  the  allotment;  and,  in 
order  to  correct  an  erroneous  decision  pre- 
viously made,  he  may  reopen  the  case  and 
redetermine  the  allottee's  heirs. 

Where  a  full-blood  Indian  of  the  White 
Earth  Reservation  died  prior  to  the  expira- 
tion of  the  trust  period  of  his  allotment, 
the  question  whether  any  interest  in  the 
allotment  is  now  subject  to  restrictions 
against  alienation,  encumbrance  and  taxa- 
tion depends  upon  whether  any  inherited 
interest  in  the  allotment  is  now  held  by  full- 
blood  Indian  heirs. 

Where  the  quantum  of  Indian  blood  pos- 
sessed by  heirs  of  a  deceased  White  Earth 
allottee  is  unknown,  it  would  be  improper 
for  the  Department  to  issue  to  the  heirs  a 
patent  in  fee  without  an  investigation  to 
determine  such  quantum  of  Indian  blood, 
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and,  if  any  of  them  are  full-blood  Indians, 
without  determining  that  they  are  compe- 
tent to  handle  their  own  affairs. 
Issuance  of  Fee  Patent  for  Allotment  of 
Oz-We-Wush-Co-Be-Nais,  Deceased  White 
Earth  Allottee  No.  2308,  M-35089  (May  28, 
1952) 

The  fact  that  the  sole  beneficiary  under 
a  will  may  have  been  in  position  to  exert 
undue  influence  on  the  testatrix  is  insuf- 
ficient to  establish  the  invalidity  of  a  will, 
where  convincing  evidence  that  such  undue 
influence  was  actually  exerted  has  not  been 
furnished. 

General  testimony  concerning  the  mental 
condition  of  a  testatrix  by  witnesses  who 
were  not  present  at  the  time  of  the  execu- 
tion of  a  will  and  some  of  whom  were  in- 
terested in  the  outcome  of  the  case,  with 
others  unable  to  tie  their  testimony  con- 
cerning mental  condition  to  a  date  approx- 
imating that  of  the  execution  of  the  will,  is 
not  sufficient  to  overcome  the  testimony  of 
the  subscribing  witnesses  that  the  testator 
possessed  testamentary  capacity  at  the  time 
of  the  execution  of  the  will. 
Estate  of  An-Na-Ne.  Deceased  Caddo  Al- 
lottee No.  98.  Probate  11^99-^5,  A-2422§ 
(June  11, 1952) 

The  Bur.  of  Indian  Affairs  impliedly  in- 
vites the  public  to  use  the  roads  of  Indian 
reservations  which  are  maintained  by  the 
Bureau. 

The  Bur.  of  Indian  Affairs  must  use  due 
care  to  keep  the  roads  maintained  by  the 
Bureau  on  Indian  reservations  in  proper 
repair,  or  must  post  warning  signs  near 
points  where  dangerously  defective  condi- 
tions in  such  roads  exist,  so  that  vehicles 
traveling  on  them  will  not  be  damaged 
when  using  them  in  a  reasonably  and  cus- 
tomary manner. 

Charles  E.  Falk,  T-468  (June  25,  1952) 
A  provision  in  a  tribal  constitution 
which  declares  that  any  adult  member  of 
the  tribe  shall  be  eligible  to  vote  at  any 
election  "when  he  or  she  presents  himself 
or  herself  at  a  polling  place  within  his  or 
her  voting  district"  does  not  impose  a 
residence  requirement  on  eligibility  to 
vote,  since  the  quoted  phrase  is  designed  to 
regulate  the  voting  process  by  preventing 
absentee  voting,  rather  than  to  disqualify 
members  of  the  tribe  who  reside  outside 
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the  voting  districts  comprising  the  reserva- 
tion. 

Election  laws  are  to  be  construed  liberal- 
ly in  favor  of  the  right  to  vote,  and  this 
rule  is  particularly  appropriate  in  constru- 
ing the  provisions  of  Indian  tribal  consti- 
tutions governing  eligibility  to  vote  in 
tribal  elections. 

Residence  in  a  voting  district  on  the 
Blackfeet  Reservation  is  not  a  prerequisite 
for  voting  in  Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per 
centum  of  the  eligible  Blackfeet  voters 
participated  in  an  election  on  a  proposed 
amendment  to  the  Blackfeet  tribal  consti- 
tution, it  is  necessary  to  include  in  the 
computation  all  the  nonresident  adult 
members  of  the  tribe,  as  well  as  the  adult 
members  of  the  tribe  residing  in  the  voting 
districts  which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or 
his  delegate)  can  call  a  legal  election  on 
the  adoption  of  a  proposed  amendment  to 
the  constitution  of  the  Indian  tribe. 

An  election  which  was  called  and  held  by 
the  Blackfeet  Tribal  Business  Council  on 
the  adoption  of  a  proposed  amendment  to 
the  Blackfeet  Tribal  Constitution  has  no 
legal  standing  and  must  be  disregarded  in 
determining  whether  the  proposed  amend- 
ment was  adopted. 

As  less  than  30  per  centum  of  the  eligible 
members  of  the  Blackfeet  Tribe  voted  in 
the  legal  election  on  the  adoption  of  pro- 
posed Amendment  III  to  the  tribal  consti- 
tution, the  proposed  amendment  was  not 
!    adopted. 

Vote  on  Proposed  Amendment  III  to  Black- 
'■    feet  Constitution,  M-36141  (July  18,  1952) 
A  claim  against  an  Indian  estate  for 
loans    made    to    the    decedent    will    be 
allowed  when  the  claimant  submits  con- 
vincing evidence  of  his  claim,  such  as  a 
i    canceled  check,  a  note,  a  receipt  for  repay- 
'    ment,  and  notebooks  showing  entries  of  a 
running  account,  and  there  is  no  evidence 
i    in  the  record  to  controvert  the  claim  or 
the  amount  of  the  claim. 

Estate  of  Henry  Murdoch,  Deceased  Mexi- 
can Kickapoo.  Allottee  No.  122,  Prolate 
10947-51,  IA-77  (July  29, 1952) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  filed  more  than  33 
years   after   the   Department   had   deter- 
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mined  the  heir  of  the  Indian  decedent  must 
be  denied  on  the  ground  it  was  not  sub- 
mitted within  the  period  of  time  prescribed 
in  the  Departmental  regulations. 
Estate  of  Frank  Belille,  Deceased  Lac 
Courte  Oreill.  No.  613.  Probate  111903-17, 
7946-52,  IA-87  (Aug.  13, 1952) 

The  negotiation  of  a  lease  on  Indian 
land  vests  no  right  in  the  lessee  unless  and 
until  the  lease  is  approved  by  the  Secre- 
tary. The  Secretary  may  in  his  discretion, 
approve  or  disapprove  the  lease  upon  the 
basis  of  the  circumstances  existing  at  the 
time  he  considers  the  matter  and  the  con- 
ditions at  the  time  of  the  negotiations  will 
not  be  controlling. 

Food  Machinery  and  Chemical  Corp.  Fort 
Hall  phosphate  leases  53-60,  IA-78  (Aug. 
29,  1952) 

A  petition  for  the  reopening  of  an  In- 
dian heirship  proceeding  filed  more  than  25 
years  after  the  Department  had  deter- 
mined the  heirs  of  the  Indian  decedent, 
and  more  than  25  years  after  the  petitioner 
became  of  age,  will  be  denied  on  the 
ground  that  it  was  not  submitted  within 
the  period  of  time  prescribed  by  the  De- 
partmental regulations. 
Estate  of  Ellen  Crow  Woman,  Oglala  Sioux 
Allottee  No.  80Jh  Probate  6800-27,  11827- 
51,  IA-90  (Sept.  12, 1952) 

In  applying  the  limitations  contained  in 
the  Interior  Department  Appropriation 
Act,  1953,  on  the  number  of  motor  vehicles 
that  may  be  purchased  by  che  Department 
and  its  several  agencies,  the  Department 
is  not  required  to  take  into  account  any 
motor  vehicles  that  may  be  acquired  with- 
out cost. 

Acquisition    of    Motor    Vehicles    Without 
Cost,  M-36145  (Sept.  24,  1952) 

The  provision  in  the  corporate  charter 
issued  to  the  Fort  Belknap  Indian  Com- 
munity stating  that  the  exercise  by  the 
community  of  its  corporate  powers  shall 
be  subject  to  any  restrictions  contained 
in  the  community's  constitution  and  by- 
laws incorporates  by  reference  the  require- 
ment in  the  constitution  and  by-laws  that 
any  employment  of  legal  counsel  by  the 
community  shall  be  subject  to  the  approv- 
al of  the  Secretary  of  the  Interior  in  so 
far  as  the  choice  of  counsel  and  the  fixing 
of  fees  are  concerned. 
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A  letter  from  an  official  of  the  Depart- 
ment making  suggestions  concerning 
changes  in  a  draft  of  a  proposed  contract 
between  an  organized  Indian  tribe  and  an 
attorney,  but  containing  no  assurance  that 
if  the  suggested  changes  were  made  the 
tribe's  choice  of  the  attorney  and  the  fees 
provided  for  in  the  document  would  be 
approved  by  the  Department  did  not 
amount  to  a  Departmental  approval  of  the 
employment  of  the  attorney  by  the  tribe. 

A  purported  contract  between  an  or- 
ganized Indian  tribe  and  an  attorney 
which  has  not  received  the  approval  of 
the  Secretary  of  the  Interior  (or  his 
representative)  with  respect  to  the  choice 
of  counsel  and  the  fixing  of  fees  is  invalid. 
Employment  of  Attorney  by  Fort  Belknap 
Indian  Community,  M-36120  (Oct.  2, 
1952) 

Under  sec.  8  of  the  corporate  charter  of 
the  Southern  Ute  Tribe,  the  tribe  may 
make  per  capita  payments  out  of  the  cur- 
rent net  income  for  any  fiscal  year  with- 
out securing  departmental  approval. 

The  Southern  Ute  Tribe  may,  without 
securing  departmental  approval,  distrib- 
ute per  capita  among  its  members,  in  any 
fiscal  year,  up  to  one-half  of  the  tribe's 
accrued  surplus. 

The  Southern  Ute  Tribe  must  secure 
the  approval  of  the  Department  before  it 
can  distribute  per  capita  among  its  mem- 
bers, in  any  one  year,  more  than  one-half 
of  its  accrued  surplus. 

The  governing  body  of  the  Southern  Ute 
Tribe  may,  before  the  close  of  a  fiscal  year, 
make  per  capita  payments  out  of  the  prof- 
its for  that  year. 

The  royalties  received  by  the  Southern 
Ute  Tribe  from  its  oil  and  gas  leases  con- 
stitute "profits  of  corporate  enterprises  or 
income"  within  the  meaning  of  sec.  8  of 
the  corporate  charter  of  the  Tribe. 
Per  Capita  Distributions  Under  Southern 
Ute  Charter,  M-36146  (Nov.  14,  1952) 

A  petition  for  rehearing  filed  with  an 
Examiner  of  Inheritance  may  be  dismissed 
by  the  Examiner  when  it  has  been  filed 
after  the  expiration  of  the  time  for  filing 
such  a  petition  allowed  by  the  probate 
regulations. 

Under  the  same  regulations  an  appeal 
may  not  be  taken  from  the  decision  of  an 
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Examiner  of  Inheritance  on  a  petition  for 
rehearing  before  the  Examiner  has  ren- 
dered his  decision. 

Estate  of  John  Naranjo,  Probate  6244-52, 
IA-95  (Apr.  30,  1953) 

The  Food  Machinery  and  Chemical 
Corporation  mining  leases  which  are  lo- 
cated on  allotted  and  tribal  lands  on  the 
Fort  Hall  Reservation  in  Idaho. 

The  leases  are  returned  to  the  Bureau  I 
to  be  amended  to  embody  the  new  royalty 
provisions  which  should  be  approved. 
Food    Machinery    and    Chemical    Corpo- 
ration, IA-97  (May  6,  1953) 

Where  the  evidence  adduced  at  probate 
hearing  and  rehearing  supports  the  heir- 
ship findings  of  an  Examiner  of  Inheri- 
tance, a  further  hearing  wTill  not  be  or- 
dered to  enable  an  appellant  to  attempt  to 
prove  her  allegation  of  perjury  by  one  of 
the  heirs  who  testified  at  the  rehearing 
when  the  charge  is  wholly  unsupported, 
the  appellant  failed  to  appear  at  the  re- 
hearing, and  the  charge  of  perjury  is  in-  | 
herently  incredible  in  view  of  the  fact  that 
it  is  extremely  unlikely  that  the  heirs 
would  obtain  any  income  from  the  estate  I 
in  the  foreseeable  future. 
Estate  of  Michael  Lenoir,  Probate  No.  172- 
52,  IA-98  (May  12,  1953) 

When  the  Commissioner  of  Indian  Af- 
fairs terminates  an  attorney  contract  with 
an  Indian  tribe,  based  on  grounds  which 
the  facts  support,  and  there  is  no  showing 
of  abuse  of  discretion  or  arbitrariness,  the 
action  of  the  Commissioner  of  Indian 
Affairs  will  be  affirmed. 

Roy  T.  Mobley,  Indian  Office  File  32645-   I 
19)7,  IA-81  (Sept.  1,  1953) 

Although  a  divorce  proceeding  involving 
an  Indian  couple  who  had  been  married 
by  ceremony  may  have  been  ineffective  due 
to  failure  to  enter  a  formal  decree  of 
divorce,  the  parties  must  be  deemed  to 
have  been  divorced  by  Indian  custom  when 
they  separated  soon  after  the  divorce  pro- 
ceeding and  ceased  to  live  together  as  hus- 
band and  wife. 

Estate  of  Mary  Robedeaux,  Probate  12669- 
52,  IA-106  (Oct.  7,  1953) 

There  is  no  Departmental  regulation 
that  a  petition  for  rehearing  to  an  Exam- 
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iner  of  Inheritance,  Bur.  of  Indian  Affairs, 
which  is  not  based  upon  newly  discovered 
evidence  be  accompanied  by  sworn  state- 
ments of  disinterested  persons. 

When  a  petitioner  for  rehearing  fails  to 
serve  a  copy  of  his  petition  upon  an  ad- 
verse party  pursuant  to  an  order  of  an 
Examiner  of  Inheritance,  but  the  adverse 
party  is  not  harmed  thereby,  is  not  taken 
by  surprise,  and  answers  the  petition,  the 
failure  to  serve  the  petition  is  not  an  ade- 
quate ground  for  denying  the  same. 

When  there  was  insufficient  interroga- 
tion of  the  witnesses  at  the  hearing  to 
bring  out  the  complete  facts,  because  of 
an  alleged  deceit  practiced  upon  the  ap- 
pellant, and  the  appeal  presents  evidence 
tending  to  create  grave  doubts  as  the  cor- 
rectness of  the  heirship  determination,  a 
decision  of  an  Examiner  of  Inheritance 
denying  the  petition  for  rehearing  will  be 
reversed,  and  the  case  will  be  remanded 
I  for  a  hearing. 

Estate  of  Jeanette  Scott  Edland.  Probate 
No.  2214-53,  IA-107  (Jan.  6,  1954) 

In  a  case  in  which  the  testamentary 
capacity  of  the  testatrix  is  attacked,  and 
the  evidence  concerning  the  competency  of 
the  testatrix  is  conflicting,  the  conclusion 
of  the  Examiner  of  Inheritance,  who  had 
the  opportunity  to  observe  the  witnesses, 
that  the  testatrix  was  competent  to  make 
a  will,  will  not  be  disturbed. 
Estate  of  Elizabeth  Chasing  Haick,  Nee 
mis  Red  Horse.  Deceased  Standing  Rock 
]  Sioux  Allottee  No.  3367,  IA-117  (Jan.  6, 
1954) 

A  petition  for  rehearing  filed  with  an 
Examiner  of  Inheritance  was  properly  de- 
fied by  the  Examiner  where  the  petition 
svas  not  filed  within  the  period  prescribed 
>y  the  applicable  regulations. 
Estate  of  Agatha  Quiltairre  (Qualtier). 
Probate  15508-53,  IA-114  (Jan.  11,  1954) 

A  holographic  will  made  by  a  Tlingit 
'ndian  Woman  of  Alaska  who  died  leaving 
rust  property  is  valid  as  a  disposition  of 
;uch  property,  notwithstanding  the  fact 
hat  such  a  will  may  be  valid  under  the  ter- 
itorial  law  of  Alaska. 

Advancements  which  must  have  been 
aade  against  nontrust  property  will  not  be 
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considered  by  the  Department,  and  the  al- 
lowance of  such  advancements  is  not  in  any 
event  permitted  by  the  Department's  pro- 
bate regulations. 

Estate   of  Matilda  K.    Tamaree,   Probate 
116^0-53,  IA-118  (Jan.  18, 1954) 

When  the  surviving  husband  of  an  Indian 
testator  is  given  full  opportunity  at  pro- 
bate hearings  to  prove  his  assertion  that 
the  decedent  was  incompetent  to  execute 
a  valid  will,  and  an  Examiner  of  Inherit- 
ance determines,  based  on  the  evidence 
presented  at  the  hearings,  that  the  testator 
was  competent,  and  the  aggrieved  surviv- 
ing husband  fails  to  present  any  convincing 
arguments  or  new  evidence  in  his  petition 
for  rehearing  or  on  appeal  that  the  Exam- 
iner committed  any  error,  an  order  of  the 
Examiner  of  Inheritance  denying  the  peti- 
tion for  rehearing  will  be  affirmed,  and  the 
appeal  is  dismissed. 

Estate  of  Mary  Cobey,  Probate  13303-51, 
IA-110  (Jan.  18,  1954) 

The  Superintendent  of  an  Indian  Agency 
is  without  authority  to  insert  in  an  adver- 
tisement of  lands  for  lease  for  agricultural 
purposes  a  provision  permitting  the  present 
lessee  to  meet  the  highest  bid. 
Mr.  E.  E.  Hansen  and  Mr.  Orie  E.  Dosdall, 
IA-111  (Feb.  10,1954) 

Under  Amendment  III  of  the  Colville 
Tribal  Constitution,  the  Colville  Business 
Council  has  power  to  eliminate  from  the 
membership  roll  of  the  Colville  Tribe,  with- 
in two  years  from  the  approval  of  the 
amendment,  the  names  of  Indians  the 
council  may  act  in  individual  cases  before 
general  rules  and  regulations  have  been 
adopted. 

American  Indians  who  have  expatriated 
themselves  and  become  Canadian  nationals 
do  not  enjoy  the  protection  of  sec.  15  of  the 
act  of  Mar.  3,  1875  (18  Stat.  400),  which 
preserves  the  right  of  any  Indian  who  aban- 
dons tribal  relations  "to  his  distributive 
share  of  all  annuities,  tribal  funds,  lands, 
and  other  property,"  since  the  statute  must 
be  assumed  to  have  been  designed  for  the 
protection  of  Indians  who  did  not  lose  their 
American  nationality. 
Solicitor's  Opinion,  M-36196  (Mar.  4, 1954) 
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The  Govt,  may  be  held  liable  pursuant  to 
the  Federal  Tort  Claims  Act  under  a  State 
law  imposing  absolute  liability. 

Under  the  law  of  the  State  of  Oregon, 
one  who  blasts  is  absolutely  liable  to  a 
landowner  whose  land  is  damaged  from 
rocks  thrown  by  blasting,  or  from  concus- 
sion caused  by  such  operations,  irrespec- 
tive of  distance  and  the  character  of  the 
rock  where  the  blasting  operations  are 
carried  out. 

Leroy  Gienger,  T-549  (Rev.)  (Apr.  20, 
1954) 

An  intention  to  revoke  a  will  must  be 
accompanied  by  the  necessary  physical  act 
by  which  the  will  is  actually  revoked  or 
destroyed. 

Estate  of  Bessie  Perschy,  Deceased  Coman- 
che Allottee  No.  3418,  Prolate  1829-54, 
IA-123  (Apr.  28,1954) 

A  claim  for  care  of  a  deceased  Indian 
and  reimbursement  for  travel  expenses  al- 
leged to  have  been  advanced  must  be  dis- 
allowed when  the  claimant  is  a  close  rela- 
tive of  the  decedent  and  the  record  shows 
that  the  services  and  advances  were 
gratuitous. 

Estate  of  Alvin  Brown,  Probate  627 6-5. 'h 
IA-126  (May  13,  1954) 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be  re- 
stricted to  veterans  when  veteran  eligibles 
are  available,  applies  only  to  the  competi- 
tive civil  service.  The  restriction  in  no  way 
affects  the  superior  appointment  prefer- 
ence of  an  Indian  of  l/4th  or  more  of  In- 
dian ancestry  in  the  Bureau  of  Indian  Af- 
fairs, as  prescribed  by  regulations  of  the 
CSC  under  Sen.  A  governing  the  noncom- 
petitive service.  A  nonveteran  Indian  of 
l/4th  or  more  of  Indian  ancestry  has  a 
superior  appointment  preference  over  a 
non-Indian  veteran  for  excepted  appoint- 
ment to  the  positions  enumerated  in  sec.  3 
of  the  Veterans'  Preference  Act  of  1944,  as 
amended. 

Appointment  of  Indians  to  Restrictive 
Positions,  M-36205  (June  4,  1954) 


BUREAU  OF  INDIAN  AFFAIRS — Con. 

The  Superintendent  of  an  Indian  Agency 
is  without  authority  to  insert  in  an  adver- 
tisement of  lands  for  sale  a  provision  per- 
mitting the  present  lessees  to  meet  the 
highest  bid. 

James  B.  Byrne,  Indian  Office  File  2074-54, 
IA-122   (June  28,  1954) 

The  regulations  in  25  CFR,  Part  241, 
governing  the  sale  of  allotted  lands,  do  not 
recognize  the  right  of  Indian  bidders  who 
are  members  of  the  seller's  tribe  to  meet 
the  high  bid  of  any  non-Indian  bidder  at 
the  sale  of  an  allotment. 

While  it  has  been  the  practice  occasion- 
ally to  include  such  a  stipulation  in  the  ad- 
vertisement of  the  sale  of  an  allotment 
when  the  allottee  has  insisted  upon  its  con- 
clusion, the  Commissioner  of  Indian  Af- 
fairs exercised  a  sound  discretion  in  ap- 
proving the  sale  of  the  allotment  to  the 
highest  bidder,  since  the  allottee  prior  to 
the  advertisement  of  the  sale  had  expressly 
agreed  to  the  sale  of  the  allotment  to  the 
highest  bidder,  and  did  not  change  her 
mind  until  long  after  the  sale  had  been 
advertised. 

Victor  Bowman,  Allotment  of  Elizabeth 
Flood  Last  Horse,  Oglala  Sioux  Allottee 
No.  2054,  IA-135  (July  22,  1954) 

In  a  case  of  disputed  heirship  to  an  In- 
dian estate,  the  finding  of  the  Examiner 
of  Inheritance,  which  is  supported  by  the 
weight  of  the  evidence,  and  which  is  in 
accord  with  a  departmental  determination 
of  family  relationships  made  in  a  prior 
probate  case,  will  not  be  disturbed. 
Estate  of  Alvira  (Theresa)  Connolly,  Pro- 
bate 7541-54,  IA-127  (July  26,  1954) 

An  intention  to  revoke  a  will  must  be 
accompanied  by  the  necessary  physical  act 
by  which  the  will  is  actually  revoked  or 
destroyed. 

Merle  C.  Wade.  10  File  9938-54,  IA-138 
(July  27,  1954) 

Testimony  essential  to  a  proper  deter- 
mination of  the  question  whether  a 
deceased  Indian  was  or  was  not  competent 
to  make  his  will  should  be  obtained.  This 
would  include  testimony  of  the  doctors  who 
attended  the  testator  during  his  last  ill- 
ness when  the  will  was  executed,  and  the 
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testimony   of  a   nurse   who   acted   as   an 
attesting  witness  to  the  testator's  will. 
Estate  of  Kip  Norigan,  Probate  7906-52, 
IA-112  (Aug.  3,  1954) 

Where  the  testamentary  capacity  of  the 
testator  is  attacked,  and  the  evidence  con- 
cerning his  competency  is  conflicting,  and 
his  competency  is  supported  by  the  positive 
testimony  of  two  physicians  who  had  at- 
tended him,  the  attorney  who  prepared  the 
will,  the  witnesses  to  the  will,  and  the  fact 
that  the  terms  of  the  will  were  not  un- 
natural, no  sufficient  basis  exists  for  dis- 
approval of  the  will  by  the  Department 
in  the  exercise  of  its  administrative  discre- 
tion under  the  applicable  statute. 
Roberta  Smith,  Indian  Bureau  File  6076- 
54,  IA-140  (Aug.  9,  1954) 

The  Superintendent's  action  disapprov- 
ing an  application  to  exchange  certain 
lands  between  two  competent  Indians 
which  conforms  to  Department  policy 
for  the  issuance  of  patents-in-fee  to  com- 
petent Indians  for  all  of  their  lands  will 
not  be  disturbed  on  appeal. 
Dolly  C.  Akers,  Indian  Office  File  15437- 
52,  IA-128  (Sept.  1,  1954) 

In  a  case  of  disputed  heirship  to  an  In- 
dian estate,  the  findings  of  the  Examiner 
of  Inheritance  which  is  supported  by  the 
!  weight  of  evidence  and  which  is  in  accord 
'.  with  Departmental  determinations  of  f  am- 
.  ily   relationships   made   in   prior   probate 
|  cases,   will  not  be   disturbed  on   appeal. 
Estate   of   Pow-We-To-Waup    (Guy).    Co- 
,  manche  Allottee  No.  2453.  Probate  2131-54, 
'  IA-137  (Sept.  28,  1954) 

It  is  proper  for  an  Examiner  of  In- 
heritance to  disallow  a  claim  against  an 
Indian's  estate,  which  was  not  filed  within 
the  period  prescribed  by  the  regulations. 
Estate  of  Zate-Kau-Kau-Komah  {Frank 
Odlety).  Kiowa  Allottee  No.  1385.  Probate 
2046-54,  IA-145  (Oct.  8,  1954) 

A  low,  unheated  attic  space,  unusable  ex- 
cept for  housing  utility  facilities,  is  an 

i  "under  roof"  space  within  the  meaning  of 

>  specifications  providing  for  insulation  of 

!  ceiling  "under  all  roof  spaces." 
Horn    Brothers    Company,    Inc.,    CA-251 

'  (Oct.  25,  1954) 
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The  Johnson-O'Malley  Act  of  Apr.  16, 
1934,  as  amended  by  the  act  of  June  4, 
1936  (49  Stat.  1458,  25  U.S.C.  452)  does 
not  authorize  the  award  of  a  negotiated 
contract  to  a  private  corporation  for  the 
furnishing  of  lunches  to  the  children  at- 
tending and  the  staff  of  an  Indian  Bureau 
school. 

A  contract  with  a  private  corporation  to 
furnish  lunches  to  the  children  attending 
and  the  staff  of  an  Indian  Bureau  school 
may  be  awarded  after  competitive  bidding. 
Contracts  for  Lunches  for  Children  in  In- 
dian Schools  Under  Johnson-O'Malley  Act, 
M-36247    (Nov.  5,  1954) 

A  provision  in  the  contract  that  unit 
prices  must  be  applied  where  structural 
changes  are  made  may  not  be  disregarded 
on  the  ground  that  such  unit  prices  are 
considered  excessive  by  the  contracting 
officer. 

A  contractor  cannot  be  compelled  to  per- 
form extra  work  on  the  basis  of  actual 
cost,  plus  overhead  and  profit,  where  unit 
prices  are  provided  for  in  the  contract. 
Appeal  of  Swendig  &  Son,  CA-240  (Dec. 
30, 1954) 
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Application  for  oil  and  gas  lease  re- 
jected. Appeal  from  the  General  Land 
Office. 

Elgyn  0.  Snow,  Los  Angeles  055993  "N", 
A-23980  (Jan.  31, 1945) 

Application  for  oil  and  gas  lease.  Appeal 
from  the  General  Land  Office. 
Delbert    Eugene    Foreman,    Los    Angeles 
056179  "N",  A-23985  (Jan.  31,  1945) 

Interrelated  Jurisdiction  of  the  Federal 
Power  Commission  and  the  Interior  De- 
partment with  respect  to  Power. 
Solicitor's    Opinion,    M-33929a    (Feb.    26, 
1945) 

Application  rejected.  Affirmed  on  appeal. 
Elgyn  0.  Snow,  Los  Angeles  055993  "N", 
A-23980  (Mar.  22, 1945) 
E.  Ray  Lyman  (as  successor  in  interest  to 
J.  A.  Paramore) 

H.  Webster  Leigh,  et  al.  (Counter  Appli- 
cant—064384) 

H.  L.  Adams  (Counter  Applicant  064479)  — 
Protestants. 
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Protest  against  Application  063315  dis- 
missed; Application  064384  rejected;  Ap- 
plication 064479  suggested  for  allowance. 
Appeal  from  the  General  Land  Office. 
Jacob  W.  Bergstrom,  Private  Exchange 
Applicant-063315,  A-24004  (Mar.  22, 
1945) 

Limitation  on  or  extent  to  which  lands 
outside  the  limits  of  the  O&C  grant 
may  be  included  on  forest  units. 
Memorandum  1754866  "L"  (Mar.  29,  1945) 
Oil  and  gas.  Recommending  issuance  of 
lease.  Preference  right,  Sec.  1,  Act  of  July 
29, 1942. 

Ernest  W.  Houston,  Sacramento  0351,91, 
018085  "N"  (Mar.  30, 1945) 

Additional  evidence  required  on  order  to 
show  cause. 

Sheridan-Wyoming  Coal  Co.,  Inc.,  Buffalo 
031161  UW  Cheyenne  049405  (May  21. 
1945) 

H.R.  1392— A  Bill  to  Renew  and  increase 
forage  on  lands  of  the  United  States. 
Memorandum  O&C  2045213  "L"   (May  22, 
1945) 

Authority  of  Alaska  Territorial  Legisla- 
ture to  fix  the  Maximum  size  and  number 
of  placer  claims  that  may  be  located. 
Memorandum    Division    "2V",    Fairbanks 
025211  "L"  (May  23, 1945) 

Demand  for  payment  of  damages  for  oc- 
cupancy trespass.  Appeal  from  the  General 
Land  Office. 

C.  L.  Jones,  1948605  "L",  A-23984    (May 
28,  1945) 

Attached  schedule  of  amendments  which 
Bureau  has  proposed  for  the  Federal 
Range  Code  (43  CFR  part  501)  and  two 
memoranda  relating  thereto.  The  proposed 
amendments,  which  are  designed  to  con- 
form the  Code  with  the  Administrative 
Procedure  Act  and  the  President's  Reor- 
ganization Plan  No.  3  of  1946.  Attached 
memos  ^  in  reply  giving  suggestions 
attached. 

Amendments  to  the  Federal  Range  Code 
(Oct.  1,  1945) 

Status  of  Remnant  Lands  of  the  Kiowa, 
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Comanche,  and  Apache  Reservations  Un- 
der the  Taylor  Grazing  Act. 
Solicitor's  Opinion,  M-33936  (Oct.  9,  1945) 

Public  sale  application  rejected.  Motion 
for  rehearing. 

Dorothy  G.  Sternberg,  Denver  051133  "G", 
A-24044  (Oct.  24, 1945) 

Issuance  of  a  special  land  use  permit  to 
construct  and  maintain  a  road. 
J.  J.  Summers— 2016445  "L"  (Nov.  7,  1945) 

Application  for  1944-1945  grazing  privi- 
leges in  New  Mexico  Grazing  District  No. 
4.  Application  rejected  in  part.  Motion  for 
Rehearing. 

L.  Edward  Edgington,  G.  V.  Clayton,  Osie 
Danley,  Kie  Danley,  Intervenors,  A-24108 
(Nov.  7,  1945) 

Whether  the  use  of  the  franking  privi- 
lege in  mailing  by  Govt,  agencies  would  in- 
terfere with  mailing  notices  of  hearings 
upon  the  establishment  of  forest  units  un- 
der the  act  of  Aug.  28,  1937,  and  press  re- 
leases upon  those  hearings,  without  prior 
requests  from  the  addressees. 
Memorandum  (Nov.  26,  1945) 

Authority  of  the  State  of  Arizona  to 
make  forest  exchanges. 

C.  L.  Jones,  1948605  "L",  A-23984   (May 

Rights  of  Indians  to  Allotments. 
Solicitor's     Opinion,     M-34056     (Jan.    31, 
1946) 

Preference  right  claim  rejected.  Award. 
Appeal  from  the  General  Land  Office. 
Louis  Olson,  Raymond  J.  ~Wagner,  Billings 
038621  039682  "C",  A-24143  (Feb.  18, 1946) 

Rejection  of  Taylor  Grazing  Exchange 
Application.  Appeal  from  the  General  Land 
Office. 

David  B.  Morgan,  Phoenix  081027,  A-24097 
(Feb.  25,  1946) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Francis  F.  Wilson,  Alice  W.  Wilson,  Sacra- 
mento 036144  "C",  A-24231  (Feb.  26,  1946) 

O  and  C  extension  application  rejected. 
Appeal  from  the  General  Land  Office. 
Edwin    Keech,     Roseburg,     021401     "F% 
A-24213  (Feb.  28, 1946) 
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Homestead  application  rejected.  Appeal 
from  General  Land  Office. 
Don  Christopher  Duggan,  Blackfoot  055093 
"F",  A-24265  (Feb.  28, 1946) 

Enactment  of  proposed  legislation  to  re- 
vise boundaries  of  Joshua  Tree  National 
Monument. 

It  appears  that  some  of  the  lands  pro- 
posed for  retention  in  the  Monument  are 
still  unsurveyed  and  there  is  uncertainty 
as  to  correctness  of  some  of  the  maps  on 
which  revised  boundaries  of  the  Monument 
are  described  *  *  *  status  of  some  public 
lands  fall  within  general  purview  of  GLO 
*  *  *  views  requested. 
Memorandum  (Mar.  11,  1946) 

Section  36  Lands. 

Function  of  Secretary  to  determine  min- 
eral or  nonmineral  character  of  lands 
granted  to  State  of  California  under  school- 
land  act  of  Mar.  3,  1853,  is  a  specific  duty, 
the  performance  of  which  completes  his 
function  under  that  act. 
Letter  to  Hon.  Outland,  House  of  Rep. 
(Apr.  23,  1946) 

1.  Grazing  Permit— Land  Dependent  by 
Use.  The  doctrine  of  reasonableness  should 
be  applied  in  determining  whether  sub- 
stantial use  of  the  base  property  and  range 
has  been  made  during  any  particular  sea- 
son of  the  priority  period  sufficient  to  meet 
the  requirements  of  the  definition  of  the 
term  "land  dependent  by  use"  contained  in 

■  the  Federal  Range  Code. 

2.  Grazing  Permit— Cancellation.  The 
cancellation  of  a  grazing  permit  issued  up- 
on  showings  accepted  as  sufficient  to  sat- 

1  isfy  the  requirements  pertaining  to  "land 
dependent  by  use"  and  upon  which  grazing 
privileges  have  been  granted  over  a  term 
of  years,  is  not  warranted  in  the  absence 

'  of  clear  and  convincing  evidence  that  the 
base  property  upon  which  such  privileges 
were  predicated  was  not  qualified  under  the 
provisions  of  the  FRC  and  that  the  action 
in  granting  of  the  permit  was  clearly 
erroneous. 

John  D.  Assuras  v.  Martin  T.  Magnuson,  et 
al,  Interveners,  A-24268  (May  24, 1946) 

Investigation  into  the  legislative  history 
of  a  provision  in  sec.  1  of  the  act  of  Feb. 
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25,  1920.  The  provision  reads  as  follows  • 
-Provided  Further,  That  citizens  of 
another  country  the  laws,  customs,  or 
regulations  of  which  deny  similar  or 
like  privileges  to  citizens  or  corpora- 
tions of  this  country,  shall  not  be 
stock-ownership,  stock-holding  or 
stock  control,  own  any  interest  in  anv 
ease  acquired  under  the  provisions  of 
this  act." 

An  analysis  of  the  legislative  historv 
brings  the  conclusion  that  the  extent  of 
reciprocity  that  shall  be  recognized  as 
bringing  foreign  nationals  within  the 
scope  of  the  alien  proviso  is  a  matter  of 
Policy  rather  than  of  formal  statutory 
interpretation. 

Memorandum   (May  24,  1946) 

Long-established  practice  of  Department 
m  not  accepting  tax  titles  because  of  their 
^marketability  due  to  their  peculiar  dis- 
favor by  courts  remains  unaffected  by 
statute  as  applied  to  State  of  Nevada  al- 
though statute  clothes  tax  titles  with 
some  degree  of  stability  not  found 
elsewhere. 

Solicitor's    Opinion,    M-34375     (June    17 
1946)  *  u' 

Whether  the  Surplus  Property  Act  of 
1944,  as  amended,  or  any  other  statute 
prohibits  a  Delegate  to  Congress  from 
participating  in  the  purchase,  lease,  or  use 
of  surplus  real  or  personal  property. 

Held:  Under  present  regulations  of  the 
War  Assets  Administration  and  this  of- 
fice, a  Delegate  to  Congress  is  prohibited 
from  leasing,  using,  or  purchasing  such 
property  at  a  sale  held  by  this  office. 
Memorandum    (July  8,  1946) 

Grounds  for  asserting  title  in  U.S.  to  cer- 
tain lands  in  California  to  warrant  exten- 
sive field  investigations  and  engineering 
surveys  necessary  to  complete  case  before 
presentation  to  Attorney  General. 
Solicitor's  Opinion,  M-34083  (Julv  11 
1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
215),   damage  having   been   caused   by  a 
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Govt,  employee  acting  within  the  scope  of 

his  employment. 

Sadie  Byers,  M-34503  (July  15,  1946) 

Possibility  of  formulating  a  procedure 
with  respect  to  the  acceptance  by  the  Act- 
ing Director  of  contribution  agreements 
made  under  the  Pierce  Act  so  as  to  elim- 
inate the  necessity  of  individual  signature 
of  each  agreement.  Same  problem  with  re- 
spect to  oil  and  gas  leases.  See  Solicitor's 
memo  of  Jan.  19,  1943. 
Memorandum   (Aug.  1,  1946) 

Survey  monuments  bearing  the  legend 
-General  Land  Office"  and  "Grazing  Serv- 
ice" may  be  used  by  the  Bureau  of  Land 
Management  until  such  time  as  a  change 
is  deemed  desirable. 

Memorandum  (Aug.  2, 1946,  Aug.  14,  1946) 
Exchange  of  lands  of  the  Willamina  Lum- 
ber Co.  for  O&C  timber  lands  in  Oregon. 
Offered  land  held  "within  or  contiguous 
to  the  former  limits  of  such  grants."  How- 
ever, record  fails  to  show  values  of  offered 
and  selected  land  as  being  "approximately 
equal  in  value"  and  exchange  fails  to  block 
the  lands  as  required  by  statute. 

Willamina  Lumber  Company  Exchange, 
Roseburg  022933  (Sept.  25,  1946) 

The  act,  to  facilitate  and  simplify  collec- 
tion procedure  in  the  Department  of  the 
Interior,  approved  Nov.  28,  1943— leases, 
permits,  licenses,  contracts,  agreements, 
and  other  instruments  providing  for  pay- 
ment to  the  U.S.  on  account  of  use  of  lands 
or  waters  under  jurisdiction  of  the  De- 
partment or  on  account  of  sale  of  products 
of  such  lands  or  waters  .  .  . 
Suggestion  Regarding  Use  of  the  Act  of 
November  28,  19.^3  (Sept.  25,  1946) 

Does  the  $10,000  limitation  provision 
contained  in  the  act  of  Sept.  27,  1944,  pro- 
hibit a  purchaser,  who  has  already  pur- 
chased materials  of  a  value  of  $10,000, 
from  thereafter  purchasing  materials  un- 
der the  act? 
Memorandum  (Sept.  25,  1946) 

Scope  of  phrase,  "trade,  manufacture  or 
other  productive  industry,"  as  used  in  sec. 
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10  of  the  act  of  May  14,  1898,  30  Stat.  409, 
413,  48  U.S.C.  461,  as  amended. 
Memorandum   (Oct.  11,  1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  damage  was  caused 
by  negligence  of  Government  employee  in 
driving  on  wrong  side  of  highway  while 
blinded  by  sun.  Administrative  Determina- 
tion Under  the  Federal  Tort  Claims  Act. 

Solicitor's  Opinion,  M-34503  (Oct.  29, 
1946) 

Problems  relating  to  hearings  and  exam- 
iners under  the  Administrative  Procedure 
Act  of  June  11,  1946  (P.L.  404,  79th  Con- 
gress). 

Desirability  of  uniform  system  for  all 
Bureau  adjudications. 
Memorandum    (Dec.  2,  1946) 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau  of 
Land  Management.  It  would  be  contrary 
to  sound  policy  to  appoint  a  person  already 
holding  interests  in  public  land. 
Appointment  to  Office  in  the  Bureau  of 
Land  Management  of  an  Individual  Who 
Owns  Private  Interests  in  Public  Lands 
(Dec.  12,  1946) 

Institution     of     Adverse     Proceedings 
Against  Unpatented  Mining  Locations. 
Letter  to  Manager,  Utah  Mining  Associa- 
tion, 2123676  "L"  (Dec.  31,  1946) 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposi- 
tion or  depletion,  under  the  general  grant 
of  jurisdiction  over  public  lands  contained 
in  R.S.  453.  In  addition,  littoral  owners 
in  Alaska  have  a  right  of  access  to  naviga- 
ble water,  which  right  is  appurtenant  to 
the  uplands  but  may  be  separated  from  it. 

Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Katmai  National 
Monument  in  Alaska  (Jan.  10,  1947) 

Report  re  appropriations  and  authority 
for  the  establishment  and  maintenance  of 
the  Squaw  Butts  Range  and  Livestock  Sta- 
tion by  the  Former  Grazing  Service. 
Memorandum  (Jan.  28, 1947) 
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Executive  Order  No.  9816  (Fed.  Reg. 
Jan.  3,  1947,  12  F.R.  37). 

Opinion  as  to  whether  above  order  af- 
fects the  Bureau  of  Land  Management  in 
any  way. 
Memorandum    (Feb.  3,   1947) 

The  act  of  May  27,  1902,  provides  for 
allotment  to  be  made  to  the  Uintah  In- 
dians with  their  consent  and  a  restoration, 
with  like  consent,  of  the  unallotted  lands 
to  the  public  domain.  The  act  of  Mar.  3, 
1905,  provides  that  the  President  is  au- 
thorized to  set  apart  and  reserve  as  an 
addition  to  the  Uintah  Forest  Reserve,  sub- 
ject to  the  laws,  rules,  and  regulations 
governing  forest  reservations  such  por- 
tions of  the  land  within  the  Uintah  In- 
dian Reservation  as  he  considers  neces- 
sary. The  act  further  provides  that  pro- 
ceeds from  any  timber  on  such  additions 
to  the  forest  which  may  be  safely  sold 
prior  to  June  30,  1920,  shall  be  paid  to  the 
Indians  in  accordance  with  the  provisions 
of  the  act  opening  the  reservations.  There 
is  no  bar  to  the  issuance  of  coal  mining 
leases  within  the  area  in  question  sub- 
ject to  all  of  the  applicable  provisions  of 
the  Mineral  Leasing  Act  of  Feb.  25,  1920. 
Authority  to  Lease  Minerals  in  Lands  In- 
cluded in  Uintah  National  Forest  (Feb. 
27,  1947) 

Whether  Fish  and  Wildlife  Service  has 
authority  to  sell  dead  and  down  timber  on 
public  lands  within  wildlife  refuge; 
whether  Bur.  of  Land  Management  rather 
than  Fish  and  Wildlife  Service  should  dis- 
pose of  such  timber ;  and  whether  answers 
to  questions  1  and  2  are  applicable  to  other 
resources. 
Memorandum  (Feb.  28,  1947) 

There  is  authority  in  the  law  whereby 
the  state  or  its  political  subdivisions  may 
be  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  Sec.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387) 
is  sufficiently  broad  to  authorize  the 
granting  of  leases  or  licenses  to  states  or 
its  local  subdivisions  for  recreational  pur- 
poses. The  transfer  may  also  be  accom- 
plished by  setting  apart  lands  to  the  states 
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to  be  administered  by  state  agencies  for 
wildlife  refuges  under  the  Federal  Aid  in 
Wildlife  Restoration  Act  (50  Stat.  917,  16 
U.S.C.  669-669J)  and  the  act  of  Mar.  10, 
1934  (48  Stat.  40,  16  U.S.C.  661-666)  pre- 
viding  for  cooperation  with  Federal,  State 
and  other  agencies  in  furtherance  of  a  Na- 
tional conservation  program.  The  fact  that 
the  lands  may  be  under  the  jurisdiction  of 
a  bureau  of  the  Department  other  than  the 
Bur.  of  Land  Management  would  be  im- 
material in  view  of  the  over-all  powers  of 
the  Secretary  with  respect  to  public  lands. 
Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28,  1947) 

E.O.  No.  8847,  Aug.  8,  1941,  issued  under 
authority  of  sec.  1  of  the  act  of  July  9, 
1918,  withdrew  certain  lands  for  use  of  the 
War  Dept.  subject  to  valid  existing  rights. 
The  lands  claimed  by  settler  are  in  the 
area  withdrawn.  Congress  specifically  said 
in  sec.  2  of  the  act  of  June  25,  1910,  that 
withdrawals  under  that  statute  shall  pro- 
tect valid  settlements.  If  the  settlement 
claim  is  valid,  the  settler  has  a  valid  exist- 
ing right  which  was  saved  by  E.O.  No. 
8847. 

Effect  of  Withdrawal  Upon  Rights  of  Prior 
Settler  (Mar.  7,  1947) 

Proposal  to  restrict  purchasers  to  two 
lots  per  person  would  be  inconsistent  with 
the  statutory  mandate  that  the  sale  be  "at 
public  outcry  to  the  highest  bidder." 

Proposal  that  lots  be  sold  only  to  pur- 
chasers who  are,  or  have  declared  their 
intention  to  become  citizens  of  the  U.S. 
is  not  authorized  by  statute,  but  the  De- 
partment has  imposed  such  a  requirement 
by  regulation  for  many  years  without  Con- 
gressional objection. 

Sale  of  Town-Site  Lots  in  Alaska  (Mar.  18, 
1947) 

As  it  is  not  certain  whether  Congress  in- 
tended for  the  Department  to  reserve 
rights-of-way  for  ditches  or  canals  in  pa- 
tents to  lands  which  were  in  the  public 
domain  as  of  Aug.  30,  1890,  but  which 
were  subsequently  incorporated  in  Indian 
reservations  and  are  being  distributed  by 
allotment  to  individual  Indians,  there  is 
leeway   for   a    reasonable   administrative 
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construction  of  the  right-of-way  provision 

in  the  act  of  Aug.  30, 1890. 

Right-of-Way     Reservations     in     Indian 

Patents,  M-31156  (Supp.)   (Mar.  24,  1947) 

Harvey  Brothers  v.  N.  Patton  &  Sons,  Earl 

C.  Moore,  W.  II.  Wingo,  A-24482  (Mar.  28, 

1947) 

The  Secretary  of  the  Interor  has  full 
power  to  delegate  to  subordinate  officials 
of  the  Department  any  function  previously 
exercisable  by  an  official  of  the  former 
General  Land  Office  or  the  former  Grazing 
Service.  A  statutory  power  which  can  be 
exercised  by  the  Secretary  of  the  Interior 
only  with  the  approval  of  some  other 
official  of  the  Government  cannot  be  dele- 
gated to  subordinate  officials  of  the  De- 
partment. 

Regulations  Delegating  Authority  to  the 
Bureau  of  Land  Management,  M-34901 
(Mar.  31,  1947) 

There  are  no  legal  objections  to  the  exe- 
cution of  the  proposed  contracts  (sample 
Forest  Service  contract)  by  the  Director, 
Bur.  of  Land  Management,  for  this  work 
as  they  can  be  considered  to  involve  non- 
personal  service. 

Proposed  Contract  for  Rioes  Eradication 
Work  on  OdC  Lands,  2131161  "L",  (Mar. 
31, 1947) 

Annie  L.  Hill  v.  N.  S.  Williams  &  T.  C. 
Liddell,  Las  Cruces  062812,  059584,  032127 
"N",  Mrs.  Jimmie  Saunders,  A-24248,  A- 
24255  (Apr.  30,  1947) 

H.R.  3107.  A  Bill  "To  provide  for  the  dis- 
posal of  materials  or  resources  on  the  pub- 
lic lands  on  the  U.S."  would,  if  enacted,  ap- 
ply to  Alaska. 
Memorandum    (May  8,   1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims,  rights 
or  privileges"  existing  on  Aug.  1, 1946.  Un- 
less the  lease,  permit  or  license  was  actu- 
ally issued  to  the  applicant  before  Aug.  1, 
1946,  the  reservation  must  be  inserted. 
Even  in  the  absence  of  the  reservation,  a 
mineral  lessee  must  confine  his  mining  op- 
erations to  the  extracting  of  those  miner- 
als for  which  the  lease  was  issued. 
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An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1,  1946,  the  reservation 
should  be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  propri- 
ety of  inserting  the  reservation  is  whether 
a  proper  application  for  entry  was  filed 
prior  to  Aug.  1,  1946,  irrespective  of  when 
the  application  is  allowed. 

Applications    for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases. 
Rights-of-Way. 
Special  land  use  permits. 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act. 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act. 
Exchanges   for   National   Forest  pur- 
poses under  the  act  of  Mar.  20,  1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    "valid 
claim,   right  or   privilege"   to   be   exempt 
from  the  fissionable  source  material  reser- 
vations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials 
which  are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a   statement 
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indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  loca- 
tors initiated  while  E.O.  No.  9613  was  in 
effect,  and  where  no  "substantial  deposits" 
were  involved,  gives  the  locator  a  valid 
right  to  a  patent  without  the  fissionable 
source  materials  reservation.  If,  however, 
the  same  land  contained  substantial  depos- 
its of  fissionable  materials  E.O.  No.  9701 
was  applicable  after  the  reservation  of 
E.O.  No.  9613,  and  the  land  is  now  subject 
to  the  Atomic  Energy  Act. 
Section  5(1))  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Request  for  issuance  of  a  permit  to 
maintain  a  houseboat  on  Paxson  Lake, 
Alaska. 

The  surrounding  lands  are  all  owned  by 
the  U.S.  and  administered  by  the  Bur.  of 
Land  Management.  Thus,  the  U.S.  may  per- 
mit the  use  of  the  lake. 

Navigability  is  immaterial  as  Bur.  of 
Land  Management  is  the  only  agency 
which  can  authorize,  or  refuse  to  author- 
ize, use  of  the  lake. 

Therefore,  there  is  nc  legal  obstacle  to 
issuance  of  a  permit  to  use  Paxson  Lake  to 
operate  a  houseboat. 
Memorandum  (May  22,  1947) 

It  was  decided  in  a  meeting  held  Apr.  29, 
1947,  that  trespass  charges  are  too  low 
and  too  varied. 

Subsequently,  it  was  determined  that  in 
the  absence  of  a  State  law  prescribing 
charges  for  grazing  trespass,  that  trespass 
charges  be  based  on  commercial  rates  pre- 
vailing in  the  locality  pending  considera- 
tion of  a  proposed  bill  entitled  "To  pre- 
scribe the  measure  of  damages  on  account 
of  trespasses  upon  lands  or  mineral  de- 
posits owned  by  the  U.S." 

Memorandum  (May  23,  1947) 

In  order  to  provide  speedy  service  in 
handling  public  sales  cases,  the  responsibil- 
ity for  performing  certain  functions  has 
been  delegated  to  the  Regional  Administra- 
tors and  Managers  of  the  various  District 
Land  Offices. 
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This  memorandum  from  the  Director  of 
the  Bur.  of  Land  Management  sets  out  the 
steps  to  be  followed  by  each  and  their  in- 
terrelation to  one  another. 
Public  Sales  Under  R.S.  24-55,  as  Amended 
(June  24,  1947) 

Sec.  7  of  the  Ute  Indian  jurisdictional 
act  of  June  28,  1938  (52  Stat.  1209)  is 
amendatory  and  attorneys  acting  pursuant 
to  that  statute  have  the  right  of  access  to 
departmental  records.  Affidavits  stating 
the  true  consideration  for  assignments  of 
oil  and  gas  leases  made  confidential  by  De- 
partmental regulation  cannot  be  excepted 
from  the  application  of  the  jurisdictional 
act. 

Right  of  Access  to  Departmental  Records 
Pursuant  to  Ute  Indians  Jurisdictional 
Act,  M-34990  (Aug.  29,  1947) 

Petition  for  renewal  denied  by  Bureau 
of  Land  Management. 
Burt  Myers,  Phoenix  078J82  "K",  A-24464 
(Sept.  18,  1947) 

Funds  appropriated  under  1947  Appro- 
priation Act  are  not  available  for  transfer 
of  personnel  from  Washington  to  the  field 
offices  to  effect  the  decentralization  pro- 
gram. Funds  which  may  be  appropriated 
for  fiscal  year  1948  under  Interior  Depart- 
ment bill  would  appear  to  be  available  for 
this  purpose. 
Memorandum  (June  10, 1947) 

The  act  of  May  21,  1930,  does  not  require 
the  Secretary  to  limit  the  issuance  of  oil 
and  gas  leases  to  rights-of-way  situated 
within  known  geological  structures,  in  our 
belief. 

Proposed  Oil  and,  Ga.s  Leasing  Regulations 
on  Rights-of-Way  (Oct.  3,  1947) 

1.  Registered  letter  from  the  Bur.  of  Land 
Management  allowing  30  days  to  pay  dam- 
ages or  to  submit  additional  information. 

2.  If  payment  is  received  in  full,  matter 
is  closed. 

3.  If  no  response  received  to  letter  file  re- 
ferred to  Solicitor. 

4.  Solicitor  may  modify  or  reject  the  con- 
clusion of  the  Bur.  of  Land  Management ; 
he  may  conduct  further  correspondence 
with  the  trespasser  and  if  still  not  satis- 
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fied,  may  refer  the  matter  to  the  Attorney 

General  for  institution  of  litigation. 

Procedure    in   Trespass    Cases    (Oct.   24, 

1947) 

Effectiveness    of   decisions   of   District 
Graziers  pending  appeal. 
Memorandum  (Oct.  29, 1947) 

Color  of  title  application.  Avondale  Mills. 
Application  allowed. 

Memorandum  of  Oct.  S,  1H7  to  Sec,  BLM 
011889  "K"  (Nov.  19,  1947) 

The  act  of  Aug.  2, 1946,  does  not  in  itself 
authorize  the  employment  of  consultants 
or  experts  without  regard  to  the  civil  serv- 
ice or  classification  laws.  Such  action  can 
be  taken  only  if  a  specific  statutory  author- 
ization for  such  employment  be  found 
elsewhere. 

Funds  appropriated  to  the  Bur.  of  Land 
Management  in  the  Interior  Department 
Appropriation  Act,  1948,  are  not  available 
to  pay  the  compensation  of  a  consultant  ap- 
pointed without  regard  to  the  civil  service 
and  classification  laws. 
Appointment  of  Consultants  and  Experts 
on  a  Temporary  or  Intermittent  Basis,  M- 
35023  (Feb.  13. 1948) 

1.  An  application  for  an  oil  and  gas  lease 
of  withdrawn  land  is  invalid. 

2.  The  revocation  of  a  withdrawal  prior 
to  action  being  taken  on  a  lease  application 
covering  such  land  does  not  validate  the 
application. 

Noel  Teuscher,  Anchorage  010808  "N",  A- 
25194  (May  3,  1948) 

Sec.  258.10,  Title  43,  CFR  provides  in 
part  that  special  land  use  permits  may  be 
issued  for  vacant  public  land,  or  public 
land  withdrawn  or  reserved  under  author- 
ity of  the  Secretary  of  the  Interior. 
Opinion  of  Chief  Counsel,  Nov.  20,  1946,  is 
to  the  effect  that  timber  from  withdrawn 
lands  in  Alaska  may  be  sold  if  such  sale 
is  not  inconsistent  with  the  purpose  of  the 
withdrawal.  Applications  for  special  land 
use  permits  may  be  accepted  for  land 
withdrawn  for  the  use  of  another  Bureau 
of  the  Department.  There  is  no  legal  ob- 
jection to  issuance  of  permits  embracing 
lands  included  in  P.L.  Order  225,  Apr.  21, 
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1944,  which  withdrew  certain  lands  in 
Alaska. 

Special  Land  Use  Permit  Applications  Cov- 
ering Lands  Included  in  Certain  With- 
drawal  Orders  (Sept.  10,  1948) 

The  Rules  of  Practice  do  not  provide  for 
class  appeals.  A  person  who  desires  to  ap- 
peal to  the  head  of  the  Department  must 
do  so  in  person  or  through  a  duly  author- 
ized representative. 

The  action  of  the  Director  of  BLM  in  dis- 
missing protests  against  a  contemplated 
private  exchange  will  be  affirmed  where  the 
record  sustains  the  Director's  findings  that 
the  selected  lands  do  not  exceed  the  offered 
lands  in  value  and  that  the  public  interest 
will  be  benefited  by  the  exchange. 
Kenyon  T.  Palmer  ct  ah,  v.  Ellsworth  E. 
Brown,  Phoenix  083686  "LD",  A-25518 
(Oct.  20,  1948) 

Commissions:  relating  to  homesteac 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  4< 
CFR  Part  216.  Moneys  received  under  thi? 
title  are  covered  into  the  general  fund  oi 
the  Treasury.  Refunds  of  commissions  un 
der  certain  conditions  are  provided  bs 
statute  (43U.S.C.  95). 
Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 

Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reserva- 
tion by  agreement  with  them  Oct.  31,  1892 : 
and  ratified  by  act  of  Aug.  15,  1S94  (2£ 
Stat.  325).  Sec.  1,  act  of  May  13,  1910' 
authorized  the  Secretary  to  sell  lands  "ir 
such  areas  and  on  such  terms  and  condi 
tions  as  he  may  prescribe."  The  unsold 
lands  may  again  be  offered  for  sale.  Th< 
Commissioner  of  Indian  Affairs  has  juris 
diction  over  cases  of  this  kind  until  th( 
lands  are  sold.  The  matter  should  be  taker 
to  the  Secretary  with  appropriate  recom 
mendations  if  further  sale  is  recommended 
Timber  Sales  on  the  Former  Siletz  Indiar 
Reservation,  Oregon  (Nov.  8,  1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  a 
amended,  is  a  statutory  requirement  o: 
advance  rental  in  oil  and  gas  cases.  It  i 
not  possible  to  separate  advance  rental 
from  royalties;  since  under  the  statutes 
the    advance    rental    must    be    credite< 
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against  accruing  royalties  for  that  lease 
year.  Minimum  royalty  is  specifically  pro- 
vided by  law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  con- 
ditions under  which  filing  fees  are 
returnable. 

Application  for  Grazing  Lease  Rejected. 

The  Bureau  of  Land  Management  was 
technically  correct  in  rejecting  an  applica- 
tion for  a  grazing  lease  on  lands  adminis- 
tered by  the  Bur.  of  Reclamation,  but  the 
case  is  remanded  for  reference  to  the  Bur. 
of  Reclamation. 

J.  v.  B.  Wittmann,  Phoenix  082990,  088192 
"LU",  A-25645  (Mar.  25,  1949) 

Does  the  Secretary  have  the  authority 
to  convey  land  to  the  Alaska  Housing 
Authority  under  the  above  act? 

The  Secretary  is  authorized  to  sell  land 
for  fair  value,  not  to  transfer  it  without 
consideration. 

This  authority  extends  to  lands  which 
are  appropriated. 

Alaska  Housing  Act  of  April  28,  1949  {P.L. 
52,  81st  Congress)   (June  3,  1949) 

The  failure  of  the  Director,  BLM,  to  com- 
ply with  Departmental  regulations  can- 
■  not  defeat  a  right  accorded  by  statute. 
!  The  preference  right  accorded  to  own- 
jers  of  land  contiguous  to  isolated  tracts 
t  offered  for  sale  exists  for  not  less  than  30 
•days  after  the  highest  bid  has  been  re- 
ceived. It  is  not  necessarily  limited  to  30 
'  days. 

One  who  asserts  a  preference  right 
within  30  days  after  the  highest  bid  has 
been  received,  who  is  prevented  for  28  days 
from  meeting  the  highest  bid  price  by  the 
delay  of  the  Bureau  of  Land  Management 
in  announcing  the  highest  bid,  and  who 
thereafter  meets  the  highest  bid  by  pay- 
ing within  a  reasonable  time  an  amount 
equal  to  the  highest  bid  price,  may  prop- 
erly be  declared  the  purchaser  of  the  tract. 
Harry  C.  Taylor,  Dewey  M.  Jones,  Fore- 
most Properties,  Inc.,  BLM  010079  "LD", 
A-25525  (June  15,  1949) 
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Would  it  be  proper  and  legal  to  use  Fed- 
eral funds  appropriated  for  the  operation 
and  maintenance  of  Squaw  Butte  station 
for  the  development  and  construction  of 
improvements  on  the  State-owned  land  at 
the  station? 

Squaw  Butte  operated  under  a  coopera- 
tive agreement  but  the  authority  to  ex- 
pend funds  in  accordance  with  it  must  be 
found  in  the  appropriation  act.  Neither 
the  1949  act  nor  the  current  appropriation 
bill  provides  funds  which  may  properly  be 
expended  in  state-owned  lands. 
Memorandum  (Oct.  11,  1949) 

The  second  proviso  of  sec.  1171  autho- 
rizes the  sales  of  land  "the  greater  part  of 
which  is  mountainous  or  too  rough  for 
cultivation."  The  phrase  "too  rough  for 
cultivation"  would  mean  land  whose  topog- 
raphy is  such  as  to  make  it  unsuitable  for 
cultivation,  but  does  not  mean  lands  which 
are  "unfit"  because  they  are  sandy  or  arid. 
Interpretation  of  Second  Proviso  of  48 
U.S.C.ltfl  (Oct.  14, 1949) 

There  is  disagreement  between  members 
of  the  field  staff  and  the  regional  office 
to  the  above.  The  views  are  as  follows : 
A  veteran  with  19  or  more  months  of 
military  service  may  escape  cultiva- 
tion requirements. 
A  veteran  with  less  than  19  months  of 
military  service,  but  sufficient  service 
to  permit  him  to  meet  the  require- 
ments of  the  law  as  to  improvements 
and  residence,  may  make  satisfactory 
final  proof  without  a  showing  of  culti- 
vation. 
A  veteran  may  make  final  proof  without 
a  showing  of  cultivation  if  proof  is 
timely  filed,  even  though  the  veteran 
may  have  less  than  19  months  of  mili- 
tary service. 
The  Chief  Counsel  is  unable  to  agree 
with  the  above  views.  The  regulations  re- 
quire cultivation  of  l/10th  of  the  area  of 
the  entry  during  the  second  entry  year 
where  proof  is  submitted  during  that  year. 
There  is  no  exception. 
Cultivation  Requirements  on  Homesteads 
by  Veterans  (Oct.  28, 1949) 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31, 1947,  is  appli- 
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cable  to  the  disposal  of  sand,  stone,  and 
gravel,  from  the  reserved  school  section 
lands  in  Alaska.  The  proceeds  from  such 
sales  must  be  credited  to  the  account  "sale 
of  public  lands." 

Deposits  of  Proceeds  from  the  Sale  of 
Gravel  from  School  Sections  (Nov.  25, 
1949) 

Does  sec.  (c)  of  Title  II  of  the  act  of 
Aug.  28, 1937,  constitute  a  statutory  limita- 
tion on  appropriations  for  administration 
of  revested  O&C  lands? 

The  fact  that  Title  II  makes  available 
25%  of  the  O&C  fund  for  administration 
would  not  prevent  Congress  from  appro- 
priating additional  money  for  administra- 
tion of  the  lands.  A  receipt  distribution 
provision  is  not  necessarily  an  appropria- 
tion limitation. 

The  purpose  of  the  increased  appropria- 
tion is  to  construct  roads  which  will  make 
the  timber  more  accessible  and  thus  bring 
in  additional  revenue.  The  policy  of  hav- 
ing O&C  lands  self-supporting  is  not 
violated. 
Memorandum   (Jan.  11,  1950) 

Can  this  Department  charge  timber  oper- 
ators for  the  use  of  federally  constructed 
access  roads  in  the  O&C  area? 

The  Department  has  such  authority.  The 
1895  act  permits  the  use  of  rights-of-way 
through  public  lands  for  tramroads  at  a 
rental  charge  of  $5  per  mile  per  ye.ir. 

The  provision  of  the  1937  O&C  Act 
clearly  gives  the  Secretary  authority  to 
charge  a  reasonable  fee  for  use  of  access 
roads  to  O&C  lands,  and  the  new  pro- 
posed right-of-way  regulations  contain  a 
provision  for  a  rental  fee  charge. 

However,  in  the  absence  of  legislation 
setting  up  a  revolving  fund  or  reimburs- 
able appropriation,  the  fee  collected  will 
not  be  available  for  replacement  or  mainte- 
nance unless  appropriated  annually  by 
Congress. 
Memorandum  (Jan.  12, 1950) 

Is  the  prohibition  against  mailing  lottery 
tickets  applicable  to  the  mailing  of  material 
concerning  small  tract  sale,  where  success- 
ful applicants  are  chosen  by  drawing  and 
the  filing  fee  is  not  returned  to  unsuccess- 
ful applicants? 
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In  Annotations  to  18  U.S.C.  336  (1940 
Ed. )  and  Federal  Digest  on  lotteries,  there 
are  no  cases  applicable  to  an  executive 
department. 

In  Nardonne  v.  U.S.  it  was  stated  that 
where  agents  or  servants  of  the  Govern- 
ment, rather  than  the  sovereign  itself,  oper- 
ate the  law,  the  canon  that  general  words 
of  a  statute  do  not  apply  to  the  sovereign  is 
less  stringently  applied.  The  Court  took 
into  consideration  the  "circumstances"  un- 
der which  the  law  was  enacted. 

U.S.  v.  Mine  Workers  held  to  the  gen- 
eral rule  of  nonapplicability. 

The  anti-lottery  act  is  not  susceptible  to 
a  liberal  construction  thus  bringing  within 
its  prohibition  matters  not  clearly  within 
its  terms. 
Memorandum  (Mar.  1, 1950) 

Registers  of  Land  Offices  used  to  be  paid 
on  a  commission  basis.  The  act  that  put 
the  registers  on  a  salary  basis  did  not  elim- 
inate the  necessity  of  paying  a  fee;  how- 
ever, most  regulations  governing  fees  pro- 
vided for  their  return  if  the  application  was 
rejected. 

Consideration  has  been  given  to  provid- 
ing for  no  return  of  fees,  or  to  not  charging 
fees,  as  the  cost  of  returning  them  is  so 
great. 

The  filing  fees  in  oil  and  gas  cases  au- 
thorized by  the  Mineral  Leasing  Act  are 
not  mandatory.  By  Cir.  No.  1G96  filing  fees 
have  been  eliminated  in  competitive  lease 
applications. 

The  conditions  under  which  filing  fees 
are  returnable  are  governed  by  regulation. 

The  Secretary  has  sufficient  authority 
to  provide,  by  regulation,  that  the  filing  fee 
shall  be  promptly  earned  when  the  applica- 
tion is  filed. 

Cir.  No.  1723  provided  that  a  $10  filing 
fee  on  mineral  leases  be  retained  as  a  serv- 
ice charge.  Cir.  No.  1737  made  such  a  reg- 
ulation applicable  to  small  tract  leases. 
Filing  Fees  and  Service  Charges  (Mar.  2. 
1950) 

Does  the  above  charge  constitute  a  lot- 
tery within  the  meaning  of  the  Federal 
Criminal  Statutes?  Is  the  repayment  act 
applicable  to  the  charge? 

For  Question  No.  1,  see  Memo  of  Mar.  1 
in  this  file. 
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The  Department  has  held  that  the  regu- 
lation providing  that  a  fee  is  to  be  consid- 
ered as  earned  when  paid  did  not  bar  an 
application  for  repayment  under  the  Re- 
payment Act.  Application  for  repayment 
must  be  filed  within  two  years  from  rejec- 
tion of  an  application,  entry  or  proof.  If 
covered  into  the  Treasury  as  earned,  money 
may  still  be  returned  if  proper  application 
is  filed. 

Small  Tract  Act  Service  Charge  (Mar.  2, 
1950) 

May  a  county  which  holds  a  right-of-way 
for  a  highway  over  public  domain  grant  a 
right-of-way  to  a  private  utility  company 
for  a  transmission  line  along  the  highway? 

In  U.S.  v.  Oklahoma  Gas  and  Electric 
Co.  the  Supreme  Court  held  that  a  permit 
under  the  act  of  Mar.  3,  1901,  to  open  and 
establish  a  public  highway  over  Indian 
allotment  lands  includes  the  right  of  the 
State  to  license  rural  electric  service  line 
within  the  bounds  of  the  highway,  in  the 
absence  of  any  governing  administrative 
ruling. 

The  answer  to  our  present  problem  is  to 
establish  appropriate  regulations  defining 
the  incidents  of  a  highway  grant  under 
2477,  R.S. 

Public  land  in  grazing  districts  is  subject 
to  acquisition  for  highway  rights-of-way. 
Memorandum.  (Mar.  7, 1950) 

The  merits  of  a  claim  to  a  preference 
right  to  e^ter  land  upon  its  restoration  to 
entry  will  not  be  considered  on  appeal  and 
the  case  will  be  remanded  after  the  land 
has  been  restored  to  entry  and  the  claim- 
ant's application  to  enter  has  been  rein- 
stated by  the  Bur.  of  Land  Management. 
Libby,  McNeill  and  Libby,  Anchorage 
0126//6,  A-25794  (Mar.  16,  1950) 

The  fact  that  if  a  publicly  owned  utility 
had  received  a  permit  for  a  right-of-way  it 
would  have  been  rent  free  does  not  relieve 
it  of  full  liability  for  trespass  in  the  ab- 
sence of  such  a  permit. 

Opinion  of  April  10,  1950,  on  Right-of-Way 
for  Power  Transmission  Lines — Overton 
Power  District  No.  5  (Apr.  25,  1950) 

The  disposal  of  timber,  the  making  of 
timber  inventories,  control  of  insect  infes- 
tation and  disease,  and  fire  pre-suppression 
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and  suppression  operations  are  properly 
within  the  purview  of  the  forest  manage- 
ment activities  of  the  Bureau  of  Land 
Management. 

Authority  for  Forest  Management  Appro- 
priations (June  8, 1950) 

1.  The  following  are  owned  by  the  U.S., 
but  are  held  in  trust  for  the  future  State. 

(a)  All  lands  below  ordinary  high 
water  mark  of  inland  navigable 
waters  and  bays  and  inlets. 

(b)  All  lands  between  ordinary  high 
tide  and  low  tide  of  lands  on  the 
sea  coast. 

2.  Submerged  lands  below  low  low  tide 
on  the  sea  coast  are  owned  by  the  U.S.  in 
its  own  right.  The  extent  of  the  ownership 
seaward  has  not  been  definitely  deter- 
mined, but  it  certainly  runs  at  least  to  the 
600-foot  depth  except  where  to  follow  out 
to  such  depth  might  result  in  crossing  an 
international  boundary. 

None  of  the  lands  in  class  1  or  2  above 
are  subject  to  the  public  land  laws.  Spe- 
cial use  permits,  however,  may  be  issued, 
which  would  automatically  terminate  as  to 
class  1  lands  upon  the  admission  of  the 
State  if  not  sooner  revoked. 

The  artificial  filling  in  of  land  would  not 
change  its  ownership  nor  its  trust  status 
if  in  class  1. 

The  Regional  Administrator  may  sell  to 
the  Alaska  Housing  Authority  lands  in 
class  1  or  2  under  P.L.  52  (81st  Congress). 
Thereafter,  so  far  as  this  Department  is 
concerned,  the  Authority  could  fill  them  in. 
Authority  for  Filling  in  Tidelands  (June 
30, 1950) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State 
of  California  to  private  grantees  without 
mineral  restriction.  We  assume  that  the 
land  was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25,  1927,  required  the  state  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands  would 
be  subject  to  forfeiture  if  this  reservation 
was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
clude the  reservation  so  that  lands  con- 
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veyed  prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  There- 
fore, if  there  are  no  mining  claims  on  the 
land  initiated  prior  to  Jan.  25, 1927,  and  the 
land  was  not  on  that  date,  and  continu- 
ously since,  embraced  in  a  valid  reserva- 
tion or  withdrawal  and  if  the  section  in 
question  was  conveyed  by  the  State  prior 
to  the  above-mentioned  date  without  a 
reservation  of  minerals  it  would  not  be  con- 
sidered a  violation  of  the  forfeiture  provi- 
sion of  subsec.  (b)  of  the  act  of  Jan.  25, 
1927. 

Effect  of  the  Act  of  Jan.  25,  1927  Upon 
Title  to  Certain  School  Section  Land  in 
California  (July  28,  1950) 

The  allowance  of  an  application  to  con- 
test a  desert  land  entry  where  the  applica- 
tion was  filed  after  cancellation  proceed- 
ings against  the  entry  had  been  instituted 
by  the  Bureau  of  Land  Management  is 
within  the  discretion  of  the  Bureau  of 
Land  Management. 

An  application  to  contest  an  entry  will 
not  be  allowed  where  the  grounds  for  the 
contest  are  shown  by  the  records  of  the 
Department. 

A  person  who  applies  to  contest  an  en- 
try is  entitled  to  a  Preference  right  to 
enter  the  land  involved  in  the  contest  only 
where  the  entry  is  canceled  as  the  result 
of  the  contest. 

Margaret  M.  Redmond,  Los  Angeles 
05U79,  A-25907  (Aug.  21,  1950) 

An  aerial  tramway  is  not  "a  wagon  road, 
railroad,  or  other  highway"  within  the 
meaning  of  the  act  of  Mar.  3,  1899,  and, 
therefore,  that  act  does  not  authorize  the 
Secretary  of  the  Interior  to  grant  a  right- 
of-way  in  a  national  forest  for  an  aerial 
tramway. 

Authority  to  Grant  Right-of-Way  in  a  Na- 
tional Forest  for  an  Aerial  Tramway  M- 
36057  (Oct.  27,  1950) 

A  Departmental  decision  approving  the 
dismissal  of  an  appeal  from  a  hearing 
examiner  because  of  failure  to  comply  with 
procedural  requirements  will  be  set  aside 
and  the  case  will  be  remanded  to  the  Bur. 
of  Land  Management  for  consideration  of 
the  matters  of  substance  raised  in  the  ap- 
peal, where  an  affidavit  is  submitted  by 


BUREAU  OF  LAND  MANAGEMENT— Con. 
the  appellant  setting  forth  circumstances 
which  appear  to  justify  the  waiving  of  the 
procedural  defects  and  where  the  reopen- 
ing of  the  case  to  the  extent  of  considering 
the  merits  of  the  appeal  apparently  will  not 
prejudice  others  interested  in  the  subject 
matter  in  the  case. 

A  request  by  an  appellant  that  the  hear- 
ing before  the  examiner  be  reopened  so 
that  additional  testimony  may  be  offered 
will  be  denied  where  it  appears  that  the 
appellant  was  not  deprived  of  an  oppor- 
tunity to  submit,  at  the  hearing  before  the 
examiner,  the  evidence  which  he  proposes 
to  submit  at  a  reopened  hearing. 
E.  E.  Larsen,  Evanston,  A-25888  (Dec.  8, 
1950) 

In  order  to  be  valid,  a  mining  claim  must 
be  supported  by  a  valid  discovery  of 
mineral  of  such  quality  and  in  such  quan- 
tity as  would  justify  a  prudent  man  in 
investing  time  and  money  with  the  reason- 
able hope  of  developing  a  paying  mine. 

The  Govt,  has  the  burden  of  proof  in  an 
adversary  proceeding  against  a  mining 
claim. 

United  States  of  America  v.  T.  J.  Rochon, 
A-26203  (July  18,  1951) 

An  employee  of  the  Bureau  of  Land 
Management  is  prohibited  by  statute  and 
Departmental  regulations  from  acquiring 
any  interest,  direct  or  indirect,  in  public 
land. 

The  location  by  an  employee  of  the  Bu- 
reau of  Land  Management,  his  wife,  and 
associates  of  a  mining  claim  on  public  land 
makes  mandatory  the  dismissal  of  the  em- 
ployee from  the  Govt,  service. 

An  offer  to  resign  by  a  Federal  employee 
is  not  effective  until  accepted  by  the  proper 
Federal  official. 

As  the  power  to  terminate  an  appoint- 
ment is  an  incident  of  the  power  to  appoint, 
an  official  who  lacks  the  appointing  power 
cannot  accept  a  resignation  tendered  by 
an  employee  working  under  his 
supervision. 

Separation  of  Donald  O.  Wilcox  from  the 
Service,  M-36093  (Aug.  3, 1951) 

Where  public  land  has  been  withdrawn 
under  the  provisions  of  the  Reclamation 
Act  of  1902,  a  railroad  company  cannot  ob- 
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tain  a  right-of-way  over  the  lands  under 
the  act  of  Mar.  3,  1875,  so  long  as  the  with- 
drawal remains  in  effect. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875,  across  reclamation 
withdrawn  lands,  as  a  condition  to  modi- 
fying the  reclamation  withdrawal  so  as  to 
permit  the  issuance  of  the  grant. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  granting  rights-of-way  under  the 
Reclamation  Project  Act  of  1939. 
Southern  Pacific  Railroad  Co.,  Phoenix 
081070,  A-26143  (Aug.  20, 1951) 

A  placer  mining  claim  located  by  an  em- 
ployee of  the  Bureau  of  Land  Management 
is  void. 

Where  a  placer  mining  claim  in  Alaska 
is  located  in  good  faith  but  by  mistake  for 
an  area  in  excess  of  that  permitted  by  the 
mining  laws,  the  claim  is  not  wholly  void 
but  is  invalid  only  as  to  the  excess  acreage, 
which  may  be  eliminated  from  such  por- 
tion of  the  claim  as  the  locator  or  locators 
may  choose. 

Where  a  placer  mining  claim  is  located 
by  a  group  of  locators  and  one  of  them 
thereby  attempts  to  secure  an  interest  in 
the  claim  that  is  prohibited  by  law,  the 
claim  is  void  not  only  as  to  such  locator 
but  also  as  to  any  co-locators  who  have 
knowledge  of  the  unlawful  action. 
Validity  of  Placer  Mining  Claim  Located 
by  Employee  of  Bureau  of  Land  Manage- 
ment, M-36088  (Aug.  28,  1951) 

Title  11(c)  of  the  O&C  Act  of  Aug.  28, 
1937,  is  an  income  receipts  distribution 
provision  and  does  not  limit  the  amounts 
which  Congress  may  appropriate  for  ad- 
ministration of  O&C  lands. 

Soil  and  moisture  conservation  work  on 
O&C  lands,  authorized  under  the  1937  act, 
may  be  paid  out  of  O&C  funds  only  when 
appropriated  for  that  purpose. 

Soil  and  moisture  funds  appropriated  to 
the  Department  under  authorization  of  the 
Soil  and  Conservation  and  Domestic  Allot- 
ment Act  of  Apr.  27,  1935,  as  amended, 
may  be  expended  for  conservation  work  on 
O&C  lands  under  its  jurisdiction,  in  addi- 
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tion  to  other  moneys  available  for  similar 
work  under  other  appropriations. 
Authority  to  Spend  Soil  and  Moisture  Con- 
servation Funds  on  O&C  Lands  (Oct.  5, 
1951) 

An  oil  and  gas  lease  authorizes  the 
lessee  to  permit  use  of  a  portion  of  the 
leases  area  for : 

(A)  Landing  and  take-off  of  airplanes 
carrying  officials  and  employees  of 
the  lessee  or  of  his  operator,  or  oper- 
ating supplies  and  materials  to  and 
from  the  leased  area. 

(B)  The  construction  and  maintenance 
of  strips  on  the  leased  area  for  land- 
ing and  take-off  of  such  planes. 

An  oil  and  gas  lease  does  not  authorize  the 
lessee  or  others  to  use  a  leased  area  for  a 
public  airport. 

Authority  of  Oil  and  Gas  Lessee  to  Permit 
Use  of  Leased  Area  for  Landing  and 
Take-off  of  Airplanes  (Oct.  29,  1951) 

A  regulation  which  provides  that  no  re- 
adjudication  of  a  grazing  license  or  per- 
mit will  be  made  on  the  claim  of  "any  ap- 
plicant or  intervenor"  is  not  applicable  to 
an  action  initiated  by  the  Bur.  of  Land 
Management  under  the  provisions  of  the 
Taylor  Grazing  Act  and  the  Federal 
Range  Code. 

Where  land  has  been  adopted  as  the 
base  property  in  a  grazing  district,  any 
rule  which  purports  to  establish  both  land 
and  water  as  base  property  in  the  district 
constitutes  a  special  rule  which  must  re- 
ceive the  approval  of  the  Secretary  of  the 
Interior  in  order  to  become  effective. 
Parman  and  Schadler,  Urrels  and  Parman, 
Appellants  C.  W.  Frick,  Intervenor, 
Nevada  Grazing  District  No.  2,  A-26338 
(Mar.  31,  1952) 

Where  an  isolated  tract  consisting  of 
two  or  more  subdivisions  is  offered  for 
sale  and  two  or  more  owners  of  contiguous 
lands  assert  preference  rights  to  purchase 
the  tract,  and  the  preference  right  claim- 
ants are  unable  to  agree  upon  a  division 
of  the  tract,  the  Regional  Administrator 
must  divide  the  subdivisions  equitably 
among  the  preference  right  claimants.  He 
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cannot  award  the  entire  tract  to  one  of 
the  preference  right  claimants. 
McPherrin  Land  Company,  Mrs.  Alice 
Kramer,  BLM  (Nebr.)  017717,  A-26192 
(Apr.  4,  1952) 

Advertising  orders  issued  in  the  regions 
of  the  Bur.  of  Land  Management  may  be 
signed  only  by  the  offices  of  the  Bureau 
who  are  authorized  by  Departmental 
Order  No.  2341,  Amendment  No.  1,  of  May 
23,  1950,  to  sign  such  orders. 

Order  No.  2341,  as  amended,  was  not 
revoked  or  otherwise  affected  by  the  dele- 
gation of  authority  to  the  Director,  Bur. 
of  Land  Management,  made  by  Depart- 
mental Order  No.  2583,  Aug.  16,  1950,  or 
the  orders  of  redelegation  based  thereon. 
Authority  to  Issue  Advertising  Orders 
(Apr.  15,  1952) 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire  sup- 
pression contract  with  the  State  of 
Oregon  any  prohibition  against  the  use  by 
the  State  of  Oregon  of  iC~  convicts  in  per- 
forming the  work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  com- 
plement the  act  of  Feb.  23,  1887,  and  its 
purpose  was  to  prevent  private  persons 
who  hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States. 
Territories,  or  municipalities,  the  convicts 
of  these  governmental  entities  for  the  per- 
formance of  work  under  the  Govt, 
contracts. 

Use  by  the  State  of  Oregon  of  its  con- 
victs in  the  performance  of  fire  suppres- 
sion work  on  Federal  lands  would  not 
constitute  the  "employment"  of  convict 
labor  within  the  meaning  of  that  term  as 
used  in  E.O.  No.  325-A. 
Convict  Labor,  M-36131  (June  9,  1952) 

A  lease  on  which  production,  not  in  pay- 
ing quantities,  is  obtained  does  not  thereby 
change  its  status  so  as  to  require  the  pay- 
ment of  a  minimum  royalty  but  continues 
subject  to  that  provision  requiring  the  ad- 
vance payment  of  rental  at  the  appropriate 
rate. 

Where  a  lease  contains  the  alternate 
minimum  royalty  provision  and  production 
of  oil  or  gas  in  paying  quantities  is  ob- 
tained on  the  lands  leased,  the  minimum 
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obligation  attaches  and  continues  in  effect 
for  the  remainder  of  lease  term,  without 
regard  to  whether  or  not  production  in 
paying  quantities  continues. 
Whether  Rental  or  Minimum  Royalty  is 
Payable  on  a  Lease  After  Production  Ceases 
or  is  Deemed  No?icommercial  (Aug.  21, 
1952) 

Under  sec.  4  of  the  Halogeton  Control 
Act,  P.L.  529,  82d  Congress,  the  Depart- 
ment may  do  control  work  on  state  or  pri- 
vately owned  Lands  provided  such  work 
is  of  benefit  to  public  lands  under  the 
Department's  jurisdiction. 

Under  sec.  3(a)  (2)  of  the  Act,  the  De- 
partment may  engage  in  research  activities 
with  respect  to  halogeton  control,  the  ex- 
tent of  such  research  being  a  policy  deter- 
mination to  be  made  by  the  Department. 
Halogeton  Control  Act,  (Aug.  29,  1952) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  not  lie  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
which  has  been  approved  prior  to  the  pro- 
mulgation by  the  Secretary,  Under  Sec- 
retary, or  an  Assistant  Secretary  of  the 
Interior. 

United  States  v.  Keith  V.  O'Leary  and 
Donald  K.  Moore.  Sac.  Mineral  Contest 
5168,  A-26683  (Feb.  26,  1953) 

In  recent  years  the  Bur.  of  Land  Man- 
agement has  refused  to  do  business  with 
persons  against  whom  it  has  an  unsatisfied 
trespass  claim  unless  a  bond  is  put  up  of 
sufficient  amount  to  cover  the  estimated 
damages.  The  one  exception  is  that  any 
materials  seized  by  the  Govt,  when  a  tres- 
pass is  discovered  may  be  sold  to  the  tres- 
passer. 

This  does  not  always  work  to  the  :.d- 
vantage  of  the  Govt,  so  certain  changes  are 
suggested.  These  changes  are  embodied  in 
the  third  and  fourth  items  of  a  statement  of 
policy  approved  by  the  Secretary.  They 
would  permit  such  sales  after  a  finding  by 
the  Regional  Administrator  that  there  is 
a  dispute  as  to  liability  or  amount  of  lia- 
bility, that  there  is  no  other  qualified  bid- 
der, that  sale  to  trespasser  is  to  the  inter- 
est of  the  Govt,  or  that  the  management 
program  of  the  Department  will  not  be 
adversely  affected  by  the  sale. 
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Attached  is  a  memo  outlining  a.  jitude 
of    various    agencies    toward    the     same 
problem. 

Policy  of  Refusing  to  do  Business  With 
Trespassers  (Mar.  28, 1953) 

The  authority  conferred  by  BLM  Order 
No.  427,  Aug.  16,  1950,  and  Order  No.  100, 
Region  I,  of  Aug.  20,  1951,  include  the  au- 
thority to  execute  a  release  of  the  Govt's, 
claim  for  damages  for  trespass  committed 
on  the  public  lands,  when  full  payment  for 
the  damages  has  been  made. 

Tort  cases,  other  than  trespass  on  the 
public  lands,  involving  damages  to  Govt, 
property,  should  be  processed  in  accordance 
with  Departmental  Order  No.  2528  of  July 
27,  1949.  as  amended  on  Sept.  28,  1949, 
Amendment  No.  1. 

Authority  to  Execute  Releases  in  Cases  of 
Torts  to  Government  Property  (June  2, 
1953) 

Under  a  provision  of  the  Interior  Depart- 
ment Appropriation  Act,  1953,  the  Bureau 
may  accept  contributions  of  private  funds 
to  cover  the  cost  of  survey  of  Federally 
controlled  or  intermingled  lands,  such  as 
the  Navajo  Indian  Reservation. 

A  similar  provision  is  contained  in  the 
pending  1954  appropriation  bill. 
Memorandum  ( June  17, 1953 ) 

An  application  for  an  enlarged  home- 
stead entry  of  lands  in  a  grazing  district 
will  be  denied  where  topographic  (climatic, 
and  soil  conditions  are  unfavorable  to  suc- 
cessful dry  farming  over  a  period  of  years 
and  where  the  entry  would  disturb  the  pub- 
lic land  management  program  undertaken 
in  the  area  by  the  Department. 
Devon  M.  Hurst,  Salt  Lake  071630,  A-26739 
(July  20,  1953) 

Patents  for  homesteads  in  Alaska  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1212, 
with  a  typed  insertion  after  the  printed 
words  "pursuant  to  the  act  of  Congress  of" 
of  the  citation  "May  20,  1862  (12  Stat. 
392),"  to  show  the  basic  statute  pursuant 
to  which  the  claim  was  completed.  The 
words  "and  the  acts  supplemental  thereto" 
follow  in  the  printed  form. 

Patents  for  homestead  in  the  States  per- 
fected either  by  ordinary  or  commutation 
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proofs  should  be  prepared  on  Form  4-1003, 
which  contains  printed  text  showing  that 
the  claim  was  completed  pursuant  to  "The 
Act  of  Congress  of  May  20,  1862,  'To  Se- 
cure Homesteads  to  Actual  Settlers  on  the 
Public  Domain,'  and  the  acts  supplemental 
thereto." 

Inasmuch  as  sec.  5596,  R.S.,  had  the  ef- 
fect of  repealing  the  act  of  May  20,  1862, 
and  as  the  provisions  of  that  act,  with  tex- 
tual changes,  were  reenacted  as  a  part  of 
the  Revised  Statutes,  Forms  4-1212  and 
4-1003,  when  reprinted,  should  be  designed 
to  refer  to  or  permit  a  reference  to  the 
present  basic  homestead  law,  namely,  Ch. 
5,  Title  32,  of  the  Revised  Statutes,  of  the 
U.S.,  instead  of  to  the  Homestead  Act  of 
May  20,  1862. 

Whenever  possible,  the  statute  volume 
and  page  citation  for  a  particular  statute 
should  be  given  in  the  patent  form,  instead 
of  the  title  of  the  act.  The  date  of  the  act 
should  be  given  in  all  cases. 
Basic  Statute  to  be  Cited  in  Patents  for 
Homesteads;  Method  of  Citation  (Oct.  28, 
1953) 

Nonmetalliferous  locations  made  after 
creation  of  petroleum  reserve  No.  2  should 
be  adjudicated  without  regard  to  the  act  of 
Aug.  12, 1953. 

Interpretation  of  Act  of  August  12,  1953, 
P.L.  250,  83d  Congress  (67  Stat.  539)  (Dec. 
28,  1953) 

Under  the  Act  of  August  24,  1935,  a  pay- 
ment bond,  in  addition  to  a  performance 
bond,  must  be  furnished  by  the  contractor 
in  all  Federal  contracts  for  construction 
of  public  works  exceeding  $2,000  in 
amount;  such  bonds  may  be  required  in 
the  discretion  of  the  contracting  officer, 
in  the  case  of  contracts  of  less  than  $2,000. 

Grass  reseeding  and  similar  work  is  a 
"public  work"  within  the  meaning  of  40 
U.S.C.  270a,  and  contracts  for  such  work 
are  subject  to  the  applicable  provisions  of 
that  statute. 

Requirements  for  Payment  Bond  Provision 
in  Construction  Contracts  (Mar.  10,  1954) 

To  the  extent  that  the  receipt  of  applica- 
tions under  the  public  land  laws  is  a  func- 
tion of  the  land  offices,  it  is  one  of  the  func- 
tions which  has  been  vested  in  the  Secre- 
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tary  of  the  Interior  by  Reorganization  Plan 
No.  3  pursuant  to  the  provisions  of  the  Re- 
organization Act  of  1949. 

The  Secretary  of  the  Interior  may  dele- 
gate to  a  land  office  in  one  state  the  func- 
tion of  receiving  applications  or  entries  for 
public  lands  in  another  state. 
Filing  of  Applications  in  Land  Office  in 
One  State  for  Lands  in  Another  State,  M- 
36213  (Apr.  15,1954) 

Sec.  10  of  the  act  of  May  14,  1898  (48 
U.S.C.  461),  contemplates  and  the  regula- 
tions clearly  imply  that  a  homesite  or  head- 
quarters site  under  the  first  proviso  must 
actually  have  been  used  by  the  applicant 
for  residential  purposes  in  connection  with 
the  trade  or  manufacture  in  which  he  is 
engaged  or  employed. 

Homestead  or  Headquarters  Site  Under  the 
First  Proviso  to  Sec.  10  of  the  Act  of  May 
14,  1898,  as  amended  {48  U.S.C.  461)  (June 
23,  1954) 

Accretions  to  riparian  public  lands  are 
not  automatically  included  in  an  oil  and 
gas  lease  offer  for  the  adjoining  upland, 
and  such  accreted  areas  may  be  leased 
separately  under  the  Mineral  Leasing  Act 
of  Feb.  25,  1920  (41  Stat.  437;  30  U.S.C. 
Ill),  as  amended. 

Leasing  of  Accretions  to  Riparian  Puolic 
Lands  (July  9,  1954) 

Concession  contracts  are  limited  by  sec. 
3  of  the  act  of  Aug.  25, 1916  (39  Stat.  535) 
to  periods  not  exceeding  20  years ;  hence, 
preferential  operating  rights  granted  pur- 
suant to  a  contract  for  such  a  period  do 
not  carry  over  beyond  the  term  thereof. 

An  ambiguity  exists  in  the  provision  of 
the  Yosemite  Park  and  Curry  Company 
concession  contract  dated  Nov.  28,  1952, 
which  excepts  from  that  Company's  prefer- 
ential operating  rights  the  rights  proposed 
to  be  granted  Degnan,  Donohoe,  Inc.,  inas- 
much as  the  Curry  contract  omits  the  date 
of  the  Donohoe  contract,  such  omission 
being  necessary  because  a  Donohoe  con- 
tract was  not  then,  nor  is  it  now,  executed. 

In  order  to  resolve  the  ambiguity  in  the 
Curry  contract,  the  intention  of  the  par- 
ties thereto  may  be  ascertained. 
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The  available  records  show  that  (1) 
Curry  has  consented  to  the  sale  of  post- 
cards by  Donohoe  (2)  authority  for  Dono- 
hoe to  furnish  overflow  guest  accommoda- 
tions was  not  within  the  agreement 
reached  by  Curry  and  the  U.S.  (3)  when 
Curry  executed  its  contract,  it  knew  the 
U.S.  reserved  the  right  to  authorize  Dono- 
hoe to  serve  cocktails  as  an  adjunct  of 
restaurant  privileges;  accordingly,  the 
preferential  rights  of  Curry  would  not  be 
violated  by  those  provisions  in  the  pro- 
posed contract  with  Donohoe  relative  to 
the  sale  of  postcards  (sec.  2(a)  (3)),  and 
serving  cocktails  at  tables  at  which  food 
is  served  (sec.  2(a)(1));  however,  the  pro- 
posed provision  regarding  furnishing  over- 
flow guest  accommodations  (sec.  2(a)  (2) ) 
would  violate  the  preferential  rights  of 
Curry. 
Yosemite  National  Park  (July  27,  1954) 

The  transfer  by  Presidential  Proclama- 
tion to  national  forest  status  for  adminis- 
tration of  lands  acquired  under  Title  III  of 
the  Bankhead-Jones  Act  of  July  22,  1957 
(50  Stat.  522,  525,  530),  as  amended  July 
28, 1942  (56  Stat.  725,  7  U.S.C.  1011(c)  and 
1018),  does  not  include  a  transfer  of  the 
function  of  administering  the  minerals  in 
the  land  and  since  they  remain  subject 
to  administration  under  the  terms  of  the 
laws  under  which  they  were  acquired,  the 
function  of  administering  them  was  trans- 
ferred to  the  Secretary  of  the  Interior  by 
sec.  402  of  Reorganization  Plan  No.  3  of 
1946.  The  same  rule  would  apply  with  re- 
spect to  lands  acquired  under  the  other 
acts  of  similar  nature  and  scope  named  in 
said  sec.  402. 

Authority  to  Lease  Minerals  in  Acquired 
Lands  Under  Section  402  of  Reorganization 
Plan  No.  3  of  1946,  Where  the  Lands  Have 
Been  Given  National  Forest  Status  (Oct. 
11,  1954) 

The  Director  of  the  Bur.  of  Land  Man- 
agement (or  his  delegate)  may  in  the  first 
instance  act  upon  an  application  for  an 
enlarged  homestead  entry  filed  in  a  land 
office. 

It  is  proper  to  refuse  to  classify  land  for 
enlarged  homestead  entry  where  the  land 
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is  unsuitable  for  the  cultivation  of  crops 
on  a  sustained  basis. 

An  applicant  for  an  enlarged  homestead 
entry  is  afforded  an  opportunity  to  present 
his  views  as  to  the  proper  classification  of 
the  land,  but  he  is  not  entitled  as  a  matter 
of  right  to  a  formal  hearing  on  that  issue. 
Harold  C.  Lambert,  Idaho  0U50,  A-26867 
(Nov.  22,  1954) 

BUREAU  OF  MINES 

The  necessity  of  requiring  the  owner  of 
a  mineral  property  or  claim,  where  the 
owner  has  given  a  lease  or  option  to  pur- 
chase the  same,  to  execute  an  exploration 
agreement  in  connection  with  the  Bureau 
of  Mines'  war  mineral  exploration  pro- 
gram. 

Letter  to  Emerson  C.  Willey  sgd.  by  Spec- 
tor  (June  26,  1943) 

Claims  filed  by  owners  or  lessees  of  min- 
eral properties,  or  other  parties  in  interest, 
against  the  Government  under  the  act  of 
December  28,  1922  (42  Stat.  1066,  31  U.S.C. 
sees.  215,  216,  217),  for  damages  resulting 
from  mineral  operations  conducted  by  the 
Bureau  of  Mines. 

Letter  to  Alvin  M.  Landis  by  Solicitor 
Gardner  (Aug.  23,  1943) 

Authorization  of  the  Government  to  ex- 
plore for  minerals. 

,  Letter  to  Alvin  M.  Landis  signed  Spector 
'(Sept.  24,  1943) 

How  the  United  States  may  effect  the 
removal  of  its  property  and  terminate  the 
lease  and  licenses. 

Lease-hold  rights  acquired  by  The  Gird- 
ler  Corporation  from  the  Missouri  Pacific 
Railroad  Co.  and  assigned  to  the  U.S. 

Memorandum  for  the  Director  (Sept.  24, 
1943) 

Recovery  by  the  Bureau  of  Mines  of 
damages  for  injury  to  or  loss  of  helium 
containers  and  the  helium  contents  while 
i in  transit  to  or  from  other  Government 
agencies  or  private  parties,  and  disposition 
of  the  money  recovered. 
Memorandum  (Mar.  18,  1944) 
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Legality  of  Acceptance  of  Private  Em- 
ployment, by  a  Member  of  the  Bureau  of 
Mines  while  on  Leave  Without  Pay,  to 
Make  a  Mine  Examination  for  a  Private 
Party. 

Solicitor's  Opinion,  M-33835  (Nov.  3,  1944) 

Purchase  of  Military  Uniforms  for  Bu- 
reau of  Mines  Employees  Engaged  in  Syn- 
thetic Liquid  Fuels  Program. 

Solicitor's  Opinion  M-33898  (Jan.  1,  1945) 

Right  of  the  U.S.  in  invention  made  by 
employee  of  the  Interior  Department. 
Foster  Fraas,  M-33881  (Jan.  6,  1945) 

Authority  of  the  Bureau  of  Mines  to  dis- 
pose of  mine  rescue  cars  located  at  Boulder 
City,  Nevada. 

(a)  Procedure  to  be  followed. 

(b)  Priority  of  Government  Agencies. 

(c)  Transfer    to    another    agency    for 
nominal  sum. 

(d)  Disposition  of  proceeds. 
Memorandum  (Jan.  26,  1945) 

Claim  for  damage  to  property. 

The  Texas  Company,  M-33931    (Jan.  31, 
1945) 

Solicitor's    Opinion    (Restricted    Publica- 
tion), M-33953  (Feb.  7,  1945) 

Where  there  is  no  statutory,  contrac- 
tual, or  other  requirement  by  the  Govt, 
that  a  workweek  in  excess  of  five  8-hour 
days  be  maintained  on  a  construction  proj- 
ect, there  is  no  obligation  on  the  part  of  the 
Govt,  to  accede  to  the  request  of  a  contrac- 
tor that  he  be  ordered  to  establish  a  48- 
hour  workweek  and  be  reimbursed  by  the 
Govt,  for  the  difference  between  the 
straight  time  rate  and  the  time  and  one- 
half  rate  usually  required  to  be  paid  for 
hours  worked  in  excess  of  40  per  week. 

Solicitor's  Opinion,  M-33946  (Feb.  8,  1945) 

Authority  of  Director  of  Bureau  of 
Mines  to  Make  Certification  of  Certain 
Documents. 

Solicitor's  Opinion,  M-34022  (Apr.  5,  1945) 
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Appointment  of  Student  of  Government 
of  India. 
Solicitor's  Opinion,  M-3403S  (Apr.  7,  1945) 

Disclosure  of  Confidential  Reports  and 
Records  by  One  Governmental  Agency  at 
the  Demand  of  and  for  the  Use  and  Bene- 
fit of  Another  Governmental  Agency. 
Memorandum  (May  21,  1945) 

Legality  of  Restrictive  Covenant  in  Con- 
tract of  Federal  Employee  with  Former 
Employee. 

Solicitor's    Opinion,    M-34019     (May    21, 
1945) 

Right  of  Federal  explosives  investiga- 
tors to  enter  upon  private  premises. 
Memorandum  (June  5, 1945) 

Claim  for  damage  to  property. 
Solicitor's  Opinion  (Farmers  Supply  Com- 
pany), M-33825  (June  20,  1945) 

Question  whether  Bureau  of  Mines  can 
employ  as  engineer  a  German  national. 
Solicitor's    Opinion,    M-34151     (Aug.    27, 
1945) 

Applicability  of  sec.  3737,  R.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 
Memorandum  (Oct.  16, 1945) 

Application  for  1943-1944  Grazing  Li- 
cense in  Nevada  Grazing  District  No.  1. 
Motion  for  Rehearing. 
Raymond  Parus,  Petan  Land  and  Catter 
Company,  Charles  H.  Jackson,  Jr.,  Inter- 
veners, A-24039  (Nov.  5, 1945) 

Claim  for  damage  to  property. 
Solicitor's  Opinion,  M-34050  (Nov.  8,  1945) 

Increased  Payments  to  Drilling  Contrac- 
tors. 
Memorandum  (Nov.  15,  1845) 

Whether  the  interests  of  the  Department 
and  the  people  of  the  U.S.  will  be  prej- 
udiced by  a  free  interchange  of  informa- 
tion between  H.  A.  Brassert  and  Company 
and  the  Bur.  of  Mines  staff  at  Minneapolis, 
Minn.,  concerning  processes  for  the  reduc- 
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tion  of  iron  ore  in  which  the  company  has 

certain  proprietary  interests. 

Solicitor's    Opinion,    M-34272     (Nov.    21, 

1945) 

Claim  for  damage  to  property. 
Solicitor's  Opinion,  M-34290  (Jan.  3, 1946) 

Disclosure   of   reports   by    one   govern- 
mental agency  at  the  request  of  and  for    , 
the  use  and  benefit  of  another  governmen- 
tal agency. 
Memorandum   (Jan.  25,  1946) 

Disclosure    of    unpublished    report    on 
mine  accident  to  parties  in  litigation  aris-    ' 
ing  from  such  accident. 
Memorandum  (Jan.  31,  1946) 

Award  of  Contract  to  Other  Than  Low- 
est Bidder. 
Memorandum   (Mar.  13,  1946) 

Availability  of  documents  for  inspection 
by    private    attorney.    Authority    for    dis-    I 
closure  of  report  on  explosives  accident. 
Memorandum  (May  3, 1946) 

Money  Limitations  on  Open  Market  Pur- 
chases    Contracts    Without    Advertising —   : 
General   Authorization   for   Open   Market 
Purchases. 

No  special  form  is  necessary  for  a  con- 
tract to  be  entered  into  in  reliance  upon 
the  contract  authorization  contained  in 
the  1946  Department  of  the  Interior  Ap- 
propriation Act  (P.L.  123,  79th  Congress, 
1st  Session).  Payments  under  such  con- 
tracts would  not  be  upon  any  different 
basis  than  payments  made  under  contracts 
entered  into  in  reliance  upon  appropria- 
tions actually  made. 
Memorandum  (May  29,  1946) 

The  Bur.  of  Mines  may  enter  into  a  con- 
tract with  the  Otis  Volunteer  Fire  Depart- 
ment of  Otis,  Kansas,  to  render  fire  fight- 
ing service  at  its  helium  plant  located  out- 
side the  limits  of  the  municipality. 

Fire  Fighting  Services,  M-34367  (May  31, 
1946) 

Bureau  of  Mines  is  authorized  with 
funds  made  available  by  transfer  under 
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Military    Appropriation    Act,    1&46,    Ord- 
nance   Department,    to    employ    an    alien 
physical  chemist  for  temporary  service. 
Dr.  Kurt  Wohl,  M-34525  (June  4,  1940) 

Employees  of  Solid  Fuels  Administra- 
tion for  "War  are  employees  "within  the 
scope  of  the  compensation  schedule  fixed 
by"  the  Classification  Act  of  1923,  as 
amended,  and  the  amendatory  act  of  Aug. 
1,  1941,  authorizing  within-grade  salary 
advancements,  and  of  Federal  Employees 
Pay  Act  of  1945. 

Solicitor's  Opinion,  M-34502  (June  24, 
1946) 

There  is  legally  authorized  the  utiliza- 
tion of  funds  from  the  appropriation 
"Emergency  Fund  for  the  President" 
(P.L.  334,  79th  Congress),  for  costs  of  ad- 
ministration of  E.O.  No.  9728  (11  F.R. 
5593),  "Authorizing  the  Secretary  of  the 
Interior  to  take  possession  of  and  to  oper- 
ate certain  coal  mines,"  notwithstanding 
the  provisions  of  sec.  213  of  the  act  of 
June  27,  1944  (58  Stat.  361),  known  as  the 
Russell  Amendment  to  the  Independent 
Offices  Appropriation  Act,  1945.  See  90th 
Cong.  Rec.  3059,  Mar.  24,  1944. 
Director,  Division  of  Budget  &  Adm.  Man- 
agement (July  23,  1946) 

The  term  "public  lands,"  if  not  other- 
vise  defined  in  statute,  is  to  be  determined 

I'rom  context  in  which  it  is  placed  and 
irom  circumstances  attending  enactment 
)f  the  legislation. 

1  Sec.  7,  act  of  June  7,  1939  (53  Stat. 
S12),  which  authorizes  Secretary  of  the 
interior  to  explore  for  minerals  on  "public 
ands,"  permits  such  exploration  in  na- 
ional  parks  and  monuments. 
Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

■  Transportation  of  employees  to  and 
irom  Bruceton,  Pennsylvania. 

Official  bus  or  auto  cannot  be  used  to 
ransport  employees  engaged  on  activities 
>ther  than  synthetic  liquid  fuels. 

A  reasonable  charge  could  not  be  made 
i or  transportation  for  employees  not  en- 
gaged on  the  program. 
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Amounts  collected  to  go  into  the  Treas- 
ury as  Miscellaneous  Receipts. 
Solicitor's  Opinion,  M-34580  (Aug.  8, 1946) 

As  a  general  rule,  the  proceeds  of  sales 
of  unused  Government  property  must  be 
deposited  in  Treasury  as  miscellaneous  re- 
ceipts. Where  such  property  is  used  as  a 
basis  of  exchange,  its  value,  in  the  absence 
of  statutory  authority  to  do  otherwise, 
must  likewise  be  deposited  in  the  Treas- 
ury as  miscellaneous  receipts. 
V.  F.  Parry,  W.  E.  Rice,  M-34648  (Aug.  23, 
1946) 

A  sale  of  helium  for  an  aircraft  to  be 
flown  to  England  for  a  stay  of  several 
months,  carrying  passengers  on  sight-see- 
ing excursions,  and  then  to  be  returned  to 
the  U.S.,  would  not  violate  sec.  3(b)  of  the 
act,  providing  that  no  sale  of  helium  shall 
be  made  for  inflation  of  aircraft  flying  be- 
tween foreign  countries. 
Hughes  Aircraft  Corp.,  M-34649  (Sept.  3, 
1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature  on 
antistrike  affidavit,  prescribed  by  Depart- 
mental regulation,  does  not  nullify  effect 
of  affidavit  and  does  not  preclude  payment 
of  employee's  salary  from  funds  appropri- 
ated by  act. 
Alaska  Railroad,  M-34704  (Sept.  30,  1946) 

No  necessity  of  obtaining  statutory  au- 
thority for  the  operation  of  the  four  dem- 
onstration plants  for  the  production  of 
alumina  which  are  now  assets  of  the  Re- 
construction Finance  Corp. 
Supplemental  Allowances  for  the  Bureau 
of  Mines  (Oct.  8,  1946) 

Where  the  Govt,  has  defaulted  in  sup- 
plying essential  equipment  required  to  be 
supplied  by  it  to  an  extent  forcing  aban- 
donment by  the  contractor,  and  has  other- 
wise approved  or  acquiesced  in  a  depar- 
ture from  the  originally  anticipated  pro- 
cedure under  the  contract,  provisions  of 
the  contract  authorizing  termination  by 
the  Govt,  for  default  cannot  be  invoked. 
Solicitor's  Opinion,  M-34361  (Oct.  16, 1946) 

A  bid  for  a  construction  contract  sub- 
mitted on  a  cost-plus-a-percentage-of-cost 
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basis  may  not  be  accepted  where  the  invi- 
tation for  bids  did  not  expressly  state  that 
such  bids  will  be  considered  in  determin- 
ing the  lowest  responsible  bidder. 
Cost-plus-percentage-of-cost  Contracts  ly 
the  Bureau  of  Mines,  M-34722  (Oct.  18, 
1946) 

Open  market  purchases  of  services  or 
supplies  in  amounts  up  to  $500  may  be 
made  by  the  Bur.  of  Mines  in  connection 
with  investigation  of  domestic  sources  of 
mineral  supply,  notwithstanding  the  gen- 
eral statutory  limitation  of  $100,  by  virtue 
of  statutory  exception. 
Solicitor's  Opinion,  M-34727  (Oct.  24, 
1946) 

A  showing  of  facts,  not  of  mere  conclu- 
sions, is  necessary  to  support  an  extension 
of  time  for  the  performance  of  a  contract 
to  avoid  liquidated  damages. 
Solicitor's  Opinion,  M-34728  (Oct.  24, 
1946) 

Costs  of  technical  books  for  use  of  con- 
tractor under  cost-plus-a-fixed-fee  contract. 
Solicitor's  Opinion,  M-34729  (Nov.  1, 1946) 

Determination  of  fair  market  value  of 
premises  leased  by  the  Govt. 

No  special  method  of  valuation  is  neces- 
sary to  determine  fair  market  value.  Fair 
market  value  may  be  shown  by  competent 
appraisal,  by  official  records  of  assessed 
valuation  for  tax  purposes  and  the  per- 
centage thereof  to  fair  market  value. 
Memorandum  Opinion  (Nov.  6,  1946) 

Availability  of  documents  for  inspection 
by  private  persons. 

Departmental  Order  No.  1918  governs 
availability  of  a  routine  report  by  Bur.  of 
Mines  investigator  concerning  an  explosives 
accident  in  absence  of  other  applicable 
statute  or  regulation. 
Solicitor's  Opinion,  M-34754  (Nov.  7, 1946) 

Secretary  may  not  delegate  the  authority 
to  determine  the  royalty  to  be  paid  by  the 
owners  of  private  lands  upon  which  investi- 
gations of  coal  deposits  are  made. 

Solicitor's    Opinion,    M-34740     (Nov.    18 
1946) 
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Appeal  from  findings  of  fact  by  contract- 
ing officer  assessing  liquidated  damages 
under  contract  Im-3039,  dated  Feb.  1, 1945. 
Remission  of  liquidated  damages  as- 
sessed by  the  contracting  officer  for  delays 
is  justified  wThere  the  facts  disclose  that  the 
delays  were  within  the  purview  of  the  pro- 
viso. 

B.  L.  Winner  Co.,  Inc.,  Pittsourgh,  Pa.,  M- 
34327  (Nov.  27, 1946) 

Unoccupied  houses  comprising  part  of 
helium  plant  maintained  in  stand-by  condi- ' 
tion  may  be  rented  to  persons  not  employed 
by  Govt,  under  provisions  of  Helium  Gas 
Act,  as  amended.  Emergency  Price  Control 
Act  of  1942,  as  amended  does  not  apply  to 
rental  of  housing  accommodations  not  in- 
cluded within  defense-rental  area. 
ShiprocJc,  Netc  Mexico — Mines,  M-34780 
(Dec.  3,  1946) 

Authority  to  release  percentages  retained 
from  progress  payments  made  to  contractor 
under  standard  form  construction  contract. 

There  is  no  authority  to  release  percent- 
ages retained  from  progress  payments 
made  prior  to  completion  of  50  percent  of 
the  work. 

Solicitor's    Opinion,    M-34791     (Dec.    12, 
1946) 

Becomes  operative  upon  declaration  of  a 
state  of  war  or  specified  national  emerg- 
ency not  limited  to  period  of  hostilities.  ! 
Solicitor's  Opinion,  M-34820  (Jan.  6,  1947) 

Effect  of  Surplus  Property  Act  of  1944 
on  authority  to  sell  lands  under  the  Helium 
Act,  as  amended  . . .  disposition  of  proceeds 
from  sale  of  such  property. 

Lands  or  interests  in  lands  acquired 
under  above  authority  . . .  dispose  of  wells, 
lands,  or  interests  therein  not  valuable  for 
helium  production. 

Solicitor's    Opinion,    M-34841     (Jan.    22 
1947) 

Liability  of  Government  for  injuries  tc 
employees  being  transported  to  and  fron 
work.  Conpensable  under  U.S.  Employees 
Compensation  Act  when  transportation  U 
in  interest  of  Government. 
Memorandum  (Jan.  30,  1947) 
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Title  procedures  to  ascertain  necessary- 
parties  to  contracts  for  investigations  of 
coal  deposits. 

An  examination  of  the  title  will  be  neces- 
■  sary  in  order  to  determine  the  adequacy 
of  the  Govt's,  lien,  and  the  necessary  par- 
.  ties  to  the  contract. 
Memorandum  (Feb.  3,  1947) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  Govt,  employee  driv- 
ing after  nightfall  on  wet  highway  with 
soft  shoulders  was  negligent  in  failing  to 
;  stop  the  vehicle  as  quickly  as  possible  when 
his  vision  was  obscured  by  muddy  water 
splashed  on  the  windshield.  Administrative 
Determination. 

Solicitor's    Opinion,    M-34573     (Feb.    10, 
1947) 

\  Appeal  from  findings  of  fact  of  the  con- 
tracting officer,  denying  claim  for  addi- 
tional compensation  under  contract  No. 
Im-2327,  dated  Nov.  29,  1943,  with  the 
Bur.  of  Mines,  Dept.  of  the  Interior.  Con- 
tracting officer's  findings  affirmed. 
Stiers    Brothers    Construction    Company, 

M-34646  (Feb.  10,  1947) 
i 

Claim    should   be   paid   under   Federal 

Tort  Claims  Act  since  damage  was  caused 

sy  negligence  of  Govt,  driver  in  turning 

:o  left  from  right  lane  of  four-lane  high- 

!    vay  into  inside  lane  occupied  by  claimant's 

:  >ar  proceeding  in  same  direction,  without 

-    lotice  to  claimant  of  intention  to  change 

,'ourse. 

'rvin  Foggy,  M-34641  (Feb.  21,  1947) 

i  Where  fire  protection  is  not  furnished 
is  a  governmental  function  to  property  lo- 
•ated  within  jurisdiction  of  political  sub- 
...  livision  and  local  volunteer  fire  depart- 
nent  is  not  legally  bound  to  furnish  such 
;ervice  within  area  covered  by  its  char- 
er,  the  Bur.  of  Mines  may  contract  with 
olunteer  fire  department  for  fire  protec- 
ion  to  property  of  Federal  Govt,  situated 
a  said  area. 

Solicitor's    Opinion,    M-34813     (Apr.    14, 
947) 

U.S.  officers  and  employees  are  not  sub- 
ect  to  arrest  and  conviction  under  State 
iws  for  doing  acts  which  they  are  au- 
tiorized  or  required  to  do  by  Federal  laws, 
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notwithstanding   that    State    laws    define 
such  acts  as  offenses  against  the  State. 

Federal  coal  mine  inspectors  are  author- 
ized to  enter  coal  mines  for  the  purposes 
of  the  Coal  Mine  Inspection  Act  (act  of 
May  7,  1941,  55  Stat.  177,  30  U.S.C.  Supp. 
(4f-4o),  and  when  performing  their  duties 
under  that  act  are  not  in  violation  of  any 
State  statute  which  makes  their  acts 
misdemeanors. 

Liability  of  Federal  Officers  to  Prosecu- 
tion by  State  Authorities  for  Acts  Author- 
ized or  Required  by  Federal  Laws,  M-34941 
(May  20,  1947) 

Since  there  have  been  no  cooperative  un- 
dertakings of  a  nature  that  would  lead 
to  patents  and  none  are  foreseen  for  the 
near  future  in  the  cooperative  agreement 
with  the  University  of  California  and  Bur. 
of  Mines,  the  provisions  "Rights  in  Inven- 
tions" in  par.  7  of  the  current  agreement 
may  be  eliminated.  However,  par.  5  "Co- 
operation" should  be  revised  to  incorporate 
a  provision  that  should  any  joint  enter- 
prise be  undertaken  in  the  future  that  may 
result  in  an  invention,  it  will  be  covered 
by  a  supplemental  agreement  which  will 
provide  for  the  proper  disposition  of  patent 
rights. 

Patent  Clause  in  Cooperative  Agreement 
with  University  of  California,  M-35022 
(Feb.  24,  1948) 

Possible  liability  respecting  the  use  of  a 
Motion  Picture  Film  (entitled  "Color  for 
Safety  on  Drilling  Rigs")  utilizing  music 
from  records. 

The  Chief  Counsel  feels  that  music  is 
copyrighted  and  the  Bureau  should  obtain 
permission  from  the  copyright  owner  to 
use  the  music. 

The  fact  that  no  admission  is  charged  is 
relevant,  but  the  use  of  the  film  by  Socony- 
Vacuum  may  involve  the  element  of  profit 
even  though  admission  is  not  charged.  The 
Supreme  Court  has  held  that  the  playing 
of  a  copyrighted  composition  in  hotel  din- 
ing rooms  for  the  entertainment  of  guests 
is  a  public  performance  for  profit. 

The  Federal  Tort  Claims  Act  does  sub- 
ject the  Govt,  to  tort  claims  arising  from 
infringement  of  copyright.  Suit  could  also 
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be   brought   against   the   employees   who 

made  the  film  and  used  the  music. 

Memorandum  (Dec.  2, 1949) 

A  sum  owing  to  a  former  employee  of 
this  Department,  covering  salary  earned 
and  traveling  expenses  incurred  during  his 
employment,  cannot  properly  be  set  off 
against  the  amount  which  the  Department 
has  paid  to  a  third  person  in  settlement  of 
a  claim  under  the  Federal  Tort  Claims  Act 
arising  out  of  the  negligent  conduct  of  the 
employee  in  question. 

Set-off  of  Money  Owing  to  Former  Em- 
ployees, M-36023  (Jan.  11, 1950) 

Any  private  person  or  organization  may 
reprint    any    article    of    the    Bureau    of 

Mines. 

The  Bureau  should  request  that  the  re- 
print carry  an  acknowledgment 
Reproduction  of  Official  PuDlications  of 
Bureau  of  Mines  (May  18, 1950) 

A  man  from  the  Bur.  of  Mines  assigned 
to  work  on  the  International  Information 
and  Education  program  of  the  U.S.  Govt. 
in  Mexico  City,  secured  insurance  for  a 
Govt.-owned  vehicle  at  the  request  of  the 
State  Department,  and  now  wishes  to  be 
reimbursed. 

The  insurance  is  deemed  to  be  for  the 
protection  of  the  man  in  question,  thus  he 
may  not  be  reimbursed. 

There  must  be  specific  authorization  to 
use  appropriated  funds  for  the  payment  of 
insurance  premiums.  The  Bur.  of  Mines 
has  no  such  statutory  authority. 

The  Dept.  of  State  has  authorized  pay- 
ment of  insurance  premiums  for  oflicial 
autos  in  countries  where  it  is  required  by 
law.  It  is  not  required  by  Mexican  law. 
Insurance  on  Government  Cars  in  Mexico 
(May  19, 1950) 

May  the  Regional  Director,  Region  VIII, 
be  authorized  to  make  purchases  or  con- 
tracts without  advertising,  if  the  aggregate 
amount  does  not  exceed  $1,000  with  work- 
ing funds  transferred  from  the  Dept.  of 
the  Air  Force,  Army  and  Navy,  the  Coast 
Guard,  or  the  National  Advisory  Commit- 
tee for  Aeronautics. 

The  Federal  Property  and  Administra- 
tive Services  Act  does  not  govern  open 
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market  purchases  of  the  Bur.  of  Mines 
until  the  Admr.  of  General  Services  dele 
gates  some  authority  to  the  Secretary  05 
the  Interior.  Until  that  time  the  Bureai 
is  governed  by  sec.  3709,  R.S. 

One  of  the  provisions  of  sec.  3709  is  tha 
contracts  for  purchase  of  supplies  must  b< 
advertised  except  when  amount  involve* 
does  not  exceed  $500. 

None  of  the  appropriation  acts  of  tin 
Department  supplying  funds  authorize  ex 
penditure  in  excess  of  $500  without  adver 
tising. 

The  Bur.  of  Mines  in  the  past  had  relie< 
upon  certain  provisions  of  the  Arme< 
Services  Procurement  Act  and  the  regu 
lations  thereunder  for  allowing  contract 
in  excess  of  $500  without  advertising.  Tha 
act  does  not  provide  for  the  negotiation  o 
a  contract  without  advertisement  excep 
by  an  agency  head. 

The  Regional  Director  may  not  mak 
open  market  purchases  for  more  than  $50 
from  funds  transferred  from  the  above 
named  agencies. 
Memorandum  (June  19, 1950) 

The  execution  by  an  employee  of  an  a; 
signment  to  the  U.S.  of  all  rights  in  a 
invention  precludes  the  Department  froi 
later  authorizing  the  employee,  on  his  ow 
behalf,  to  file  abroad  on  the  inventioi 
notwithstanding  the  fact  that  the  Gov 
decides  not  to  exercise  the  foreign  patei 
rights. 

Waiver  of  Foreign  Rights  in  Intervention 
P-87  (July  19, 1950) 

Under  the  law  of  Pennsylvania,  tl 
owner  of  premises  owes  a  licensee  tl 
same  duty  of  protection  from  active  ne 
ligence  as  the  owner  owes  to  a  busine 
invitee. 

Where  a  Govt,  employee  in  Pennsj 
vania  ha3  parked  his  automobile  in  a  Go^ 
parking  lot  under  a  permit  to  do  so,  oth 
Govt,  personnel  engaged  in  the  perfon 
ance  of  official  functions  owes  him  a  du 
not  to  damage  his  parked  automobi 
through  conduct  amounting  to  acti' 
negligence. 

The  fellow  servant  rule  is  inapplicab 
to  the  case  of  a  Govt,  employee  who 
automobile  is  damaged  through  the  neg 
gence  of  other  Govt,  employees  while  it 
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parked  on  a  Govt.-owned  parking  lot  pro- 
vided for  that  purpose. 
Joseph  Malli  and  Motors  Insurance  Corp., 
Subrogee,  T-325  (Mar.  15,  1951) 

Can  the  Bur.  of  Mines  pay  a  pro  rata 
share  of  the  cost  of  public  improvements 
on  a  street  in  Tucson  on  which  the  Bureau 
occupies  land? 

The  U.S.  Govt,  or  its  instrumentalities 
cannot  be  taxed  by  a  State  or  local  gov- 
ernment. The  City  Engineer  suggests  that 
the  charges  were  not  taxes  but  "use 
charges"  for  municipal  service.  As  the 
power  to  make  these  assessments  rests  on 
the  taxing  power,  it  is  not  comparable  to 
the  case  in  which  the  Comptroller  Gen- 
eral allowed  the  Govt,  to  be  charged  for 
service. 
(  The  Bur.  of  Mines  does  not  have  the 
power  to  pay  assessments  for  cost  of  con- 
struction of  improvements. 
Letter  to  City  Engineer,  Tucson  (Apr.  27, 
1951) 

Four  of  Toepfer's  claims  are  patented 
and  one  is  unpatented. 
)      The  patented  claims  are  not  subject  to 
Departmental    regulations   governing   the 
i  acquisition  and  retention  of  lands  by  em- 
ployees of  the  Department.  Consideration 
:  must  be  given,  however,  to  the  provision 
'  forbidding  any  employee  of  the  Bur.  of 
Mines  from  owning  any  interest  (patented 
or    unpatented)     in     any     mine     under 
investigation. 

As  to  the  unpatented  claim,  a  detailed 
report  should  be  submitted  showing  how 
the  claim  was  acquired — by  donation,  pur- 
chase or  inheritance. 
,  Mining  Claims  of  Peter  Toepfer,  Employee 
of  Bur.  of  Mines  (Jan.  24,  1952) 

Title  I  of  the  Interior  Dept.  Appropria- 

'  tion  Act,  1952,  appropriates  for  the  Bur. 

of  Mines.  The  Administrative  Provisions 

'  thereunder  do  not  specify  that  aliens  may 

be  employed. 

Sec.  1302  of  the  Supplemental  Appropri- 
ation Act,  1952,  provides  that  no  part  of 
the  appropriation  shall  be  used  to  pay  an 
employee  in  the  Continental  U.S.  if  he  is 
not  a  citizen  or  unless  he  has  filed  his  in- 
tention of  becoming  one.  Mr.  Wojciechow- 
ski  does  not  meet  these  requirements. 
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Chapter  X  of  the  Supplemental  Appro- 
priation Act,  1952,  provides  that  aliens 
may  be  employed  to  enable  the  Department 
to  carry  out  its  functions  under  the  De- 
fense Production  Act  of  1950.  Therefore, 
Defense  Solid  Fuels  Admin,  could  employ 
this  man  after  the  Administrator  makes 
certain  affirmative  determinations  con- 
cerning him  and  his  project.  The  Bur.  of 
Mines  may  transfer  funds  to  DSFA,  which 
funds  will  then  no  longer  be  subject  to  the 
prohibitions  contained  in  the  Bureau's 
appropriation. 

Employment  of  Jan.  J.  Wojciechoivski,  an 
Alien,  by  DSFA  (Jan.  31,  1952) 

The  Strategic  and  Critical  Materials 
Stockpiling  Act  provides  the  basic  legal 
authority  for  the  acquisition  and  retention 
of  strategic  materials  to  prevent  our  de- 
pendence upon  foreign  nations  for  supply 
of  those  materials  in  time  of  national 
emergency. 

Under  that  act  the  Secretary  exercises 
jointly  with  the  Secretaries  of  War  and 
Navy  the  function  of  determining  which 
materials  are  critical,  standards  of  quality 
necessary  for  its  stockpiling,  and  quanti- 
ties of  each  material  to  be  stockpiled. 

Under  sec.  98a  of  the  Strategic  and  Criti- 
cal Materials  Stockpiling  Act,  the  most  no- 
table feature  of  the  Secretary's  authority  is 
his  veto  power  called  into  being  by  the  re- 
quirement that  all  three  Secretaries  must 
act  jointly. 

The  Secretary,  while  not  specifically  au- 
thorized by  the  Stockpiling  Act  to  have  a 
voice  in  stockpiling  activities,  he,  by  stat- 
ute, has  authority  to  determine  require- 
ments, and  as  his  functions  as  a  cabinet 
officer  bear  upon  related  matters,  he  neces- 
sarily is  authorized  to  enter  into  major 
policy  decisions  in  the  field  of  stockpiling. 
He  is  also  a  member  of  the  Munitions 
Board  Interdepartmental  Stockpile 
Committee. 

Functions  of  the  Secretary  of  the  Interior 
Relating  to  Stockpiling  (Apr.  10,  1952) 

As  Title  II  of  the  Federal  Coal  Mine 
Safety  Act  is  humanitarian  and  remedial 
legislation,  its  provisions  should  be  liber- 
ally construed,  and  the  exemption  provided 
for  in  subsec.  (b)  of  sec.  201  should  be 
narrowly  construed. 
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If  the  number  of  individuals  regularly 
employed  underground  in  a  coal  mine  on  a 
multiple-shift  basis  or  an  alternate-week 
schedule  totals  more  than  14,  the  mine  is 
not  exempted  from  the  provisions  of  Title 
II  of  the  Federal  Coal  Mine  Safety  Act  by 
reason  of  the  fact  that  the  number  of  indi- 
viduals actually  at  work  underground  on 
any  shift  or  during  any  week  does  not  ex- 
ceed 14. 

If  a  violation  of  sec.  209  of  the  Federal 
Coal  Mine  Safety  Act  occurs  with  respect 
to  a  mine  at  a  time  when  more  than  14  in- 
viduals  are  regularly  employed  under- 
ground in  the  mine  and  a  proceeding  rela- 
tive to  the  violation  is  instituted,  the  pro- 
ceeding may  be  carried  forward  to  a 
conclusion  even  though  the  number  of  in- 
dividuals regularly  employed  underground 
may  thereafter  be  reduced  to  14  or  less. 

If  at  a  particular  time  the  number  of  in- 
dividuals regularly  employed  underground 
in  a  coal  mine  is  14  or  less,  the  mine  op- 
erator cannot  be  proceeded  against  under 
Title  II  of  the  Federal  Coal  Mine  Safety 
Act  for  noncompliance  with  the  provisions 
of  Title  II  at  that  time. 

Federal  Coal  Mine  Safety  Act,  M-36153 
(Dec.  31,  1952) 

Authority  of  the  Bur.  of  Mines  to  enter 
into  a  cooperative  plan  with  the  Territory 
of  Alaska  for  the  joint  inspection  of  coal 
mines  in  Alaska  under  the  Federal  Coal 
Mine  Safety  Act. 

"State"  and  "Territory"  are  not  defined 
in  the  Federal  Coal  Mine  Safety  Act.  Cer- 
tain sections  of  the  act  include  both  terms. 

The  legislative  history  does  not  clarify 
meaning. 

In  interpreting  Federal  Statutes  the 
term  "State"  has  been  construed  to  include 
"Territory"  where  otherwise  the  purpose 
of  Congress  would  be  frustrated. 

In  the  instant  case  it  is  believed  that 
"State"  as  used  in  sec.  202(b)  was  in  its 
broader  sense  which  would  include  Alaska. 
Consequently,  the  Bureau  is  authorized  to 
enter  into  a  cooperative  plan  with  Alaska. 
Memorandum  (June  15, 1953) 
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Legality  of  interest  held  in  Pacific 
Northwest  Mining  Co.  by  Stephen  W. 
Zoldok,  an  employee  of  the  Bur.  of  Mines, 
in  relation  to  Docket  No.  DMEA  2123 
(Lead-zinc),  Contract  Idm-228. 

The  employee's  work  with  the  Bureau 
has  not  been  in  connection  with  the  admin- 
istration of  the  contract  involving  his 
property  though  the  Bureau  is  conducting 
investigations  there. 

Sec.  4  of  the  act  of  Feb.  25,  1913,  pro- 
hibits any  employee  holding  an  interest  in 
a  mine  under  investigation.  Mr.  Zoldok 
must  either  divest  himself  of  his  stock  or 
resign  from  the  Department. 

Memorandum  (Aug.  21,  1953) 

BUREAU  OF  RECLAMATION 
GENERALLY 

Claim  for  Damage  to  Property. 

J.  I.  Grove,  M-33823   (Jan.  12,  1945) 

J.  R.  Coryell,  Lela  Mae  Gentry,  M-33707 
(Jan.  16,  1945) 

Fred  A.  Kame,  Paul  T.  Ragle,  M-33605-A 
(Jan.  17,  1945) 

Dr.   H.  J.   Green,  Frank  Dodd,   M-33826 
(Jan.  19,  1945) 

C.  B.   Dyde,  John  P.  Weathers,  M-33016 
(Jan.  24,1945) 

The  Pacific  Telephone  and  Telegraph  Com- 
pany, M-34005  (Mar.  31, 1945) 

F.  E.  Stannard,  M-34072  (May  30,  1945) 

S.  C.  Malmedal,  M-34073  (June  30,  1945) 

Solicitor's    Opinion,    M-34071     (June    30, 
1945) 

Solicitor's    Opinion,    M-34077     (Aug.    21, 

1945) 

Paul  E.  Hoffman,  Claude  H.  Harrison,  M- 

34071-A  (Aug.  25, 1945) 

Solicitor's    Opinion,    M-34305     (Feb.    21, 
1946) 

Solicitor's    Opinion,    M-34386     (Feb.    27 
1946) 
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Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Office. 

Imogene  C.  Brooks,  Las  Cruccs  05^519  "N", 
A-23986  (Apr.  9, 1945) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer  denying  additional  compen- 
sation under  Contract  No.  12r-9319  dated 
Nov.  15,  1938,  with  the  Department  of  the 
Interior. 

[  The    Warner   Construction   Co.,    M-34046 
;  (May  28, 1945) 

The  National  Park  Service  taking  over 
jurisdiction  of  recreational  activities  at 
Jackson  Lake  Reservoir  in  accordance  with 
agreement  with  Reclamation. 

Memorandum  (June  29,  1945) 

There  is  no  legal  sanction  for  concluding 
an  agreement  between  the  Department  and 
National  Resources  Commission  of  China 
under  which  the  Department  agrees  to  fur- 
nish the  Commission  with  engineering  in- 
formation to  be  utilized  in  constructing  a 
I  vast  reclamation  project  in  China,  par- 
ticularly where  the  Bureau  of  Reclamation 
will  ultimately  reap  the  benefit  of  the 
Chinese  experience.  The  treaty  of  July  8, 
1868  (16  Stat  739,  740-741),  providing  for 
the  furnishing  of  engineering  assistance  by 
the  U.S.  to  China,  should  be  interpreted 
broadly. 

Authority  of  Department  to  Furnish  Na- 
tional Resources  Commission  of  China  with 
Certain  Engineering  Information  (Sept.  8, 
1945) 

;  Contract  provisions  of  the  Bur.  of  Recla- 
mation for  a  40-hour  week  derive  from 
the  requirement  of  sec.  23  of  the  act  of 
Mar.  28,  1934,  which  provides,  with  re- 
spect to  Govt,  employees  on  projects  (not 
subject  to  the  Classification  statutes), 
'that  the  regular  hours  of  labor  shall  not 
;:>e  more  than  40  per  week;  and  all  over- 
:ime  shall  be  compensated  for  at  the  rate 
)f  not  less  than  time  and  one-half. 

Hours  of  Labor  (Apr.  10,  1940) 
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Secretary  of  the  Interior  has  authority 
to  determine  the  validity  of  titles  to  real 
property  acquired  for  reclamation  projects. 
Sec.  355,  R.S.,  has  been  so  construed  by 
the  Attorney  General  and  his  construc- 
tion has  been  adopted  by  Congress. 

Solicitor's    Opinion,    M-34556    (June    28, 
1946) 

Sees.  16  and  36  lands  reserved  for  school 
purposes  to  the  State  of  Arizona  remained 
subject  to  a  reclamation  withdrawal  un- 
der sec.  3  of  the  act  of  June  17,  1902,  even 
after  survey. 

Arizona,  M-33540  (July  16,  1946) 

Claim  should  be  denied  under  act  of 
Dec.  28,  1922  (42  Stat.  1006,  31  U.S.C.  215), 
since  the  driver  of  the  damaged  vehicle, 
claimant's  wife,  was  guilty  of  contributory 
negligence  which  must  be  imputed  to  him. 
George  F.  Kelly,  M-34483  (July  30,  1946) 

There  is  no  authority  in  law  for  adopt- 
ing a  variable  price  scale  covering  tech- 
nical information  by  the  Bureau  of 
Reclamation  to  the  public  or  to  foreign 
governments  which  is  adjusted  to  the  fi- 
nancial condition  of  the  purchaser. 

Suggestions  Committee  (Sept.  12,  1946) 

The  receipts  from  the  disposal  of  elec- 
tric energy  generated  at  Fort  Randall  dam 
cannot  be  applied  to  the  repayment  of 
irrigation  costs  in  the  absence  of  legisla- 
tion to  permit  such  a  practice. 

Memorandum  (Sept.  30,  1946) 

Use  of  Government-owned,  passenger- 
carrying  vehicles  by  Jack  E.  Nielsen  and 
Albert  W.  Mitchell.  As  both  employees  are 
engaged  in  field  work  and  immediately 
available  transportation  is  necessary,  they 
may  keep  the  Government-owned  car  at 
their  home. 

Memorandum  (Oct.  2,  1946) 

Authority  of  the  Secretary  of  War  with 
respect  to  the  Palisades  Reservoir  under 
sec.  7  of  the  Flood  Control  Act  of  1944. 
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The  500,000  acre-feet  allocated  to  Flood 
Control  in  H.  Doc.  457  is  the  extent  of  the 
authority  of  the  Secretary  of  War. 
Memorandum  (Oct.  3,  1946) 

Consolidation  of  certain  financial  oper- 
ations under  the  authority  of  the  Reorga- 
nization Act  of  1945— provide  for  pooling  of 
power  revenues  and  assignment  for  re- 
payment purposes  to  such  pool  of  power 
revenues  of  irrigation  costs  on  individual 
projects. 
Memorandum  (Nov.  12,  1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress),  since  the  damage  was  not 
caused  by  the  negligent  or  wrongful  act  or 
omission  of  the  Govt,  employee  who  was 
operating  the  Government-owned  vehicle 
at  the  time  of  the  collision  with  the  claim- 
ant's automobile. 
W.  W.  Wehner,  M-34543   (Nov.  25,  1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress),  since  Govt,  employee,  who 
was  off  duty  and  using  Government-owned 
vehicle  without  authorization,  was  not  act- 
ing within  the  scope  of  his  employment  at 
the  time  when  the  collision  with  the 
claimant's  automobile  occurred. 
Herbert  L.  Dryer,  M-34544  (Nov.  26, 1946) 

Use  of  Government-owned  automobile  to 
transport  engineers,  drilling  employees, 
and  other  field  workers  from  living  quar- 
ters in  Kalispell,  Columbia  Falls,  and 
Whitefish  to  place  of  work,  the  Hungry 
Horse  Project,  approximately  25  miles 
from  Kalispell,  Montana,  Flathead  Na- 
tional Forest. 
Personnel  (Nov.  28, 1946) 

Where  settlement  for  rights-of-way  for 
canals  across  allotments  on  Yuma  Reser- 
vation was  held  in  abeyance  pending 
opinion  on  right-of-way  of  Indians  to  com- 
pensation, in  light  of  act  of  Aug.  30,  1890, 
this  cannot  be  regarded  as  a  transaction 
consummated  prior  to  rendition  of  opinion. 
Rights-of-Way  on  Yuma  Reservation,  M- 
34842  (Jan.  22, 1947) 
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Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  claimant's  dam- 
age resulted  from  the  negligence  of  his 
wife  in  failing  to  drive  to  the  right  of  the 
center  of  the  road. 

In  absence  of  evidence  to  the  contrary, 
driver  of  car  is  presumed  to  be  agent  of 
owner.  Administrative  Determination. 
Solicitor's    Opinion,     M-34532     (Feb.    10, 
1947) 

Claim  should  be  denied  under  Federal 
Tort  Claims  Act,  since  Department  was 
under  no  duty  to  keep  in  condition  suitable 
for  travel  by  passenger  cars  a  trail  of  un- 
known origin  which  was  not  constructed, 
and  is  not  maintained,  by  Govt,  for  public 
use. 
George  Morden,  M-34642  (Feb.  19,  1947) 

Ceded  Crow  lands  on  the  Huntley  Re- 
clamation Project,  Montana,  cannot  be  sold 
under  the  act  of  May  16,  1930,  since  the 
provisions  for  the  disposition  of  the  pro- 
ceeds of  sale  under  that  act  are  incom- 
patible with  the  proper  discharge  of  the 
Government's  duties  to  the  Indians  under 
the  Act  of  Apr.  27,  1904,  and  since  the 
ceded  lands  did  not,  by  virtue  of  their  ces- 
sion, become  public  lands. 
Sales  of  Ceded  Crow  Lands,  M-34393 
(Mar.  26, 1947) 

Annie  L.  Hill  v.  N.  S.  Williams  &  T.  O. 
Liddell,  Las  Cruces  062812,  059866,  059584, 
082127  "N",  Mrs.  Jimmie  Saunders,  N.  S. 
Williams  d  T.  C.  Liddell,  A-24248,  A-24255 
(Apr.  30,  1947) 

Will  a  diminution  of  electrical  energy 
generated  at  Hoover,  Parker,  and  Davis 
Dams  resulting  from  an  upstream  diver- 
sion of  water  by  a  new  project  constitute 
a  cost  of  the  New  project  within  the  mean- 
ing of  sec.  9  of  the  Reclamation  Project 
Act  of  1939 — with  specific  reference  to  the 
Central  Arizona  project? 

The  construction  of  these  dams  was  not 
intended  to  impose  a  permanent  servitude 
upon  the  Colorado  River  and  to  prevent  all 
future  upstream  Federal  projects  unless 
those  projects,  by  exchange  of  energy  or  of 
income,  saved  Hoover,  Davis,  and  Parker 
Dams  from  all  losses  occasioned  by  them. 
If  any  loss  is  sustained  that  cannot  be 
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reimbursed  by  energy  from  the  new  proj- 
ect, legislation  may  be  necessary. 
Memorandum  (Oct.  9,  1947) 

If  the  sole  reason  for  operating  a  Gov- 
ernment car  or  aircraft  on  a  trip  pertains 
to  the  discharge  of  official  business,  the 
official  purpose  of  the  use  of  the  vehicle  is 
not  voided  or  changed  by  the  incidental 
transportation,  in  excess  space  which  is 
not  needed  in  connection  with  the  accom- 
plishment of  official  business,  of  a  person 
traveling  for  personal  convenience. 
Transportation  in  Government-owned  Au- 
tomobiles, M-35008  (Nov.  20,  1947) 

Asserted  denials  by  a  testator  that  he 
had  made  a  will  might  have  been  prompted 
by  a  strong  desire  on  his  part  to  protect 
his  right  of  privacy  concerning  a  matter 
which  was  strictly  his  own  affair,  and  he 
was  fully  justified  in  refusing  to  discuss 
his  will  or  to  deny  or  affirm  its  existence 
as  he  saw  fit.  Notwithstanding  any  state- 
ments by  the  testator,  the  record  shows 
that  he  made  his  will,  which  instrument 
was  never  destroyed  or  revoked. 

The  will  is  not  unnatural.  The  whole 
point  of  making  a  will  is  to  exclude  the 
heirs-at-law  from  sharing  in  the  estate  or 
to  change  the  proportions  which  they  could 
otherwise  receive  under  the  laws  of  descent 
and  distribution.  However,  the  disinherited 
heirs  are  not  closely  related  to  the  testa- 
tor, neither  is  there  any  indication  that 
they  were  the  natural  objects  of  the  testa- 
tor's bounty  as  compared  with  the  bene- 
ficiary who  was  named  in  the  will. 
Estate  of  Harry  Anderson.  Deceased  Nez 
Perce  Allottee  No.  1591.  Probate  28317-Jt6, 
A-24677  (Nov.  21,  1947) 

Legality  of  the  use  of  franking  privilege 
for  correspondence  dealing  with  activities 
of  various  committees  on  which  the  Bu- 
reau is  represented. 

Held:  Such  a  franking  privilege  would 
be  illegal  unless  legislation  were  enacted 
for  specific  committees. 
Memorandum  (Jan.  15,  1948) 

The  Secretary  is  not  required  by  sec.  1 
of  act  of  Dec.  22,  1944,  to  transmit  his  pro- 
posed report  on  Bills  H.R.  4152  and  H.R. 

269-098—74 1I6 
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4157  to  State  of  California  for  comments 
before  transmitting  such  report  to  House 
Committee  on  Public  Lands.  Sec.  1  does 
not  apply  to  reports  on  pending  legisla- 
tion. A  construction  of  sec.  1  as  applying  to 
reports  on  pending  legislation  would  vio- 
late plain  language  of  act  and  the  estab- 
lished presumption  against  a  construction 
causing  inconvenience. 
Effect  of  Section  1  of  the  Act  of  Dec.  22, 
IqU  (58  Stat.  887),  on  Transmittal  of  Re- 
ports on  Proposed  Legislation  to  Authorize 
Projects  (Mar.  22,  1948) 

The  royalty  oil  involved  was  sold  to 
Douglas  as  the  highest  preference  bidder 
pursuant  to  the  act  of  July  13,  1946.  The 
language  "refineries  not  having  their  own 
source  of  supply"  has  been  construed  to 
mean  "refineries  not  having  an  adequate 
supply  of  crude  oil." 

Protest  of  Sunland  Refining  Corp.  to 
Award  of  Royalty  Oil  from  Coalinga  Nose 
and  Pleasant  Valley  Fields  in  Calif,  was 
Carefully  Considered  and  in  Effect  Over- 
ruled (Apr.  26,  1948) 

The  terms  of  a  statute  are  plain  in  re- 
ferring to  any  person  who  performs  the 
duties  of  any  such  position  and  there  is  no 
basis  for  concluding  that  it  means  any- 
thing different  from  all  duties,  whether 
they  be  ministerial  or  judicial.  Since  the 
duties  and  responsibilities  of  a  Regional 
Director  are  analogous  to  that  of  Com- 
missioner, differing  only  in  scope  and  de- 
gree, my  views  as  expressed  above  would 
apply  equally  to  a  person  not  a  qualified 
engineer  with  5  years'  experience  desig- 
nated as  Acting  Regional  Director. 
Designation  by  Regional  Director  of  an 
Acting  Regional  Director  who  is  not  a 
qualified  engineer  with  at  least  5  years' 
engineering  and  administrative  experi- 
ence— P.L.  841,  80th  Congress,  2d  Session 
(Sept.  9,  1948) 

Interpretation  of  Regulations  on  Gov- 
ernment Printing  and  Binding  issued  by 
the  Joint  Committee  on  Printing. 
Memorandum  (Sept.  14,  1948) 

Application  for  Grazing  Lease  Rejected. 
The  Bureau  of  Land  Management  was 
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technically  correct  in  rejecting  an  appli- 
cation for  a  grazing  lease  on  lands  admin- 
istered by  the  Bur.  of  Reclamation,  but 
the  case  is  remanded  for  reference  to  the 
Bur.  of  Reclamation. 

J.  v  R.  Wittmavn,  Phoenix  082990,  083192 
"LU",  A-25645  (Mar.  25,  1949) 

Can  the  Secretary  authorize  construc- 
tion of  works  solely  for  the  production  and 
transmission  of  power  under  the  Reclama- 
tion Project  Act  of  1939? 

As  the  language  of  the  act  covers  the 
construction  of  a  single-purpose  undertak- 
ing for  irrigation,  it  would  follow  that  the 
same  could  be  done  for  power. 

As  the  plant  in  question,  the  Alcova 
power  plant,  is  purely  a  commercial  power 
undertaking,  the  report  concerning  it  need 
not  be  submitted  to  the  Secretary  of  the 
Army. 

Memorandum  (Feb.  15,  1950) 

Can  the  Secretary  make  findings  under 
sec.  9  of  the  Reclamation  Project  Act  of 
1939  that  a  portion  of  the  construction 
costs  of  a  project  are  attributable  to  bene- 
fits to  fish  and  wildlife? 

Is  there  authority  to  make  provisions 
for  the  improvement  of  fish  and  wildlife 
conditions  as  well  as  for  the  prevention  of 
damage  to  these  resources? 

Bureau  of  Budget  representatives  ex- 
pressed the  view  that  there  is  no  authority 
in  the  act  to  do  either  of  the  things  pro- 
posed above.  The  Bureau  takes  the  oppo- 
site view  which  seems  to  be  borne  out  by 
an  analysis  of  the  language  of  the  act  of 
Aug.  14, 1946,  and  by  its  legislative  history. 

The  Chief  Counsel  believes  that  the  act 
furnished  a  basis  for  treating  proposed 
improvement  of  fish  and  wildlife  re- 
sources as  one  of  several  authorized  pur- 
poses of  a  proposed  multiple-purpose 
project. 

Memorandum  (Mar.  10, 1950) 

To  be  eligible  to  purchase  a  house  under 
the  act  of  May  25, 1948,  62  Stat  268,  a  per- 
son who  is  not  employed  by  an  agency  of 
the  Department  of  the  Interior  must  be  en- 
gaged in  the  steady  pursuit  of  a  substantial 
course  of  business  or  professional  activities 
in  Boulder  City. 


BUREAU  OF  RECLAMATION— Continued 
GENERALLY— Continued 
The  part-time  performance  of  some  pro- 
fessional  activities   for  a   few   people   in 
Boulder  City  by  a  person  who  is  regularly 
employed  in  another  community  does  not 
qualify  such  a  person  to  purchase  a  house 
under  the  act  of  May  25, 1948. 
Eligibility  of  T.   L.    War  to  Purchase  a 
House  in  Boulder  City,  Nevada,  M-36010 
(June  28,  1950) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  an  article  needed  in  the  per- 
formance of  the  contract  is  not  an  unfore- 
seeable cause  within  the  meaning  of  the 
standard  "Delays — Liquidated  Damages" 
provision  included  in  the  contract,  wrhen 
such  delay  is  due  to  a  misunderstanding 
between  the  contractor  and  the  supplier 
and,  therefore,  the  assessment  of  liquidated 
damages  because  of  the  delay  is  proper. 
Rogers  Brothers  Corporation,  CA-86  (Nov. 
1,  1950) 

A  contracting  officer  is  without  authority 
to  extend  the  time  for  performing  a  con- 
tract because  the  order  to  proceed  was  is- 
sued at  a  time  when  the  contractor's  equip- 
ment and  labor  force  were  engaged  on 
other  work  and,  for  that  reason,  the  con- 
tractor was  unable  to  start  work  imme- 
diately. 

Where  the  records  of  the  Weather  Bu- 
reau show  that  the  temperature  and  the 
precipitation  were  not  unusual  for  the 
season  of  the  year  at  the  site  of  the  work, 
the  time  for  performing  the  contract  can- 
not properly  be  extended  on  account  of  the 
weather  under  Art.  9  of  the  standard  form 
of  contract. 

Appeal  of  Edwin  R.  Mitchell,  Trading  as 
C.  E.  Mitchell  and  Sons,  CA-90  (Nov.  13, 
1950) 

A  series  of  letters  from  a  contractor 
claiming  additional  compensation  as  a 
matter  of  right  under  a  contract  do  not 
constitute  a  written  request  for  relief  from 
losses  within  the  meaning  of  the  Lucas  Act 
of  Aug.  7, 1946. 

David  A.  Richardson  and  Zia  P.  Richard* 
son,  CA-7  (Supp.)   (Dec.  5,  1950) 

The  driver  of  a  Govt,  motor  vehicle  who, 
in  order  to  cash  a  personal  check  at  a 
store,    had    deviated    approximately    two 
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miles  from  the  usual  route  to  his  destina- 
tion on  an  official  trip  for  the  Govt,  was  not 
acting  within  the  scope  of  his  employment, 
as  that  phrase  is  used  in  the  Federal  Tort 
Claims  Act,  when  he  returned  to  the  Govt, 
vehicle  after  cashing  the  check  and  backed 
the  vehicle  preparatory  to  leaving  the  vi- 
cinity of  the  store. 

Leroy  T.  Moore  and  Gray  Top  Cab  Co.,  Inc., 
T-310  (Jan.  16, 1951) 

Federal  employees  compensated  under 
provisions  of  the  Classification  Act  of  1949 
must  be  granted  periodic  step-increases  in 
compensation  upon  completion  of  waiting 
periods  as  prescribed  in  said  act. 

Service  performed  in  other  agencies  or 
other  positions,  regardless  of  grade,  which 
has  been  performed  subsequent  to  last 
equivalent  increase  in  compensation,  must 
be  credited  in  computing  waiting  period. 

The  commencement  of  waiting  periods  is 
fixed  by  statute  and  cannot  be  denied  or 
changed  by  the  exercise  of  administrative 
discretion,  where  the  conditions  for  eligibil- 
ity prescribed  by  the  act  and  regulations  of 
the  U.S.  Civil  Service  Commission  have 
been  met  in  any  case. 

Periodic  Step  Increases  in  Salary  (Mar.  21, 
1951) 

A  finding  of  fact  by  a  contracting  officer 
that  excavation  by  a  contractor  of  certain 
material  placed  in  a  compacted  embank- 
ment along  a  canal  should  be  classified  as 
excavation  for  canal  and  wasteways  and 
not  as  excavation  for  core  banks  was 
proper. 

Increased  costs,  allegedly  incurred  by 
the  contractor  because  the  Govt,  delayed 
in  obtaining  part  of  the  right-of-way  for  a 
canal,  are  in  the  nature  of  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to 
consider. 

Appeal  of  J.  A.  Terteling  d  Sons,  Inc.,  CA- 
100  (Apr.  18, 1951) 

Where  a  contract  provides  that  if  the 
contractor  is  dissatisfied  with  a  decision 
of  the  contracting  officer  it  must  file  a  writ- 
ten protest  with  the  contracting  officer 
within  10  days,  and  where  the  contractor 
allegedly  performed  extra  work  under  in- 
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structions  from  the  contracting  officer  but 
filed  no  written  protest  until  21  months 
after  all  work  under  the  contract  had  been 
completed,  the  Department  is  without  au- 
thority to  pay  additional  compensation  to 
the  contractor. 

Appeal  of  the  Shoshone  Company,  CA-112 
(Apr.  23,  1951) 

A  claim  for  additional  compensation  to 
offset  the  costs  to  a  construction  contractor 
of  extra  work  in  installing  girders  and 
chimneys  in  buildings  at  a  Govt,  camp, 
where  such  extra  work  was  not  ordered  in 
writing  by  the  contracting  officer,  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages which  an  administrative  officer  of  the 
Govt,  is  without  authority  to  consider. 

Where  correspondence  between  the  con- 
tractor and  the  contracting  officer  indi- 
cates that  the  Govt,  had  agreed  to  pay  an 
additional  fixed  amount  for  a  "dormitory 
fan  stack"  at  the  camp,  a  determination  by 
the  contracting  officer  authorizing  pay- 
ment was  proper,  even  though  the  claim- 
ant had  not  accepted  an  order  for  changes 
including  the  item  in  question. 
Appeal  of  Dudley  Construction  Co.,  CA- 
103  (Apr.  25,  1951) 

Federal  employees  compensated  under 
provisions  of  the  Federal  Employees  Pay 
Act  of  1945  must  be  granted  within-grade 
salary  advances  upon  completion  of  wait- 
ing periods  as  prescribed  in  said  act. 

Service  performed  in  other  agencies, 
which  has  been  performed  subsequent  to 
land  equivalent  increase  in  compensation, 
must  be  credited  in  computing  waiting 
period. 

Failure  of  prior  agency  to  grant  earned 
periodic  step-increase  in  compensation  does 
not  forfeit  the  right  of  employee  to  receive 
same,  simultaneously,  upon  his  subsequent 
appointment  in  a  different  agency. 

The  commencement  of  waiting  periods  is 
fixed  by  statute  and  cannot  be  denied  or 
changed  by  the  exercise  of  administrative 
discretion,  where  the  conditions  for  eligi- 
bility prescribed  by  law  and  the  regula- 
tions of  the  U.S.  Civil  Service  Commission 
have  been  met  in  any  case. 

Corrective  administrative  action  may  be 
taken  to  grant  step-increases,  with  retro- 
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active  effect,  where  they  have  been  delayed 
solely  through  administrative  error,  delay, 
or  oversight. 

Periodic  Step-Increases  in  Salary  (Apr.  27, 
1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein,  ac- 
tual or  relative,"  there  is  no  authority  for 
adjusting  the  unit  prices  to  cover  addi- 
tional costs  allegedly  arising  out  of  the 
existence  of  an  excess  or  a  deficiency  in  the 
quantities  stated  in  the  schedule. 
Appeal  of  C.  F.  Lytle  Company  and  Green 
Construction  Company,  CA-99  (May  3, 
1951) 

Appeal  from  a  decision  of  the  contract- 
ing officer  under  Contract  No.  174r-1183, 
Bureau  of  Reclamation. 

Where  contract  specifications  contain  a 
provision  that  after  the  contract  is 
awarded  the  Govt,  will  furnish  the  con- 
tractor with  specific  design  drawings  in 
addition  to  the  drawings  contained  in  the 
specifications,  there  is  no  authority,  in  the 
absence  of  mistake  or  misrepresentation  by 
the  Govt,  to  allow  the  contractor  an  ex- 
tension of  time  for  delay  because  the  latter 
drawings  were  different  from  what  the 
contractor  anticipated. 
Schmitt  Steel  Company,  CA-116  (June  14, 
1951) 

Where  a  contract  was  entered  into  on 
July  13,  1950,  the  additional  demands  on 
the  supply  of  labor  and  materials  result- 
ing from  the  war  in  Korea,  which  began 
on  June  25,  1950,  were  not  among  the 
"unforeseeable  causes"  of  delay  that 
would  permit  the  contracting  officer,  un- 
der the  provisions  of  Standard  Form  33, 
to  extend  the  time  of  performance. 

However,  as  the  Govt,  suffered  no  actual 
damage  or  inconvenience  because  of  the 
delay,  the  case  will  be  referred  to  the 
Comptroller  General  with  a  recommenda- 
tion that  it  would  be  just  and  equitable  to 
remit  the  liquidated  damages. 
Appeal  of  George  E.  Kellar,  CA-121  (July 
16,  1951) 
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Where  public  land  has  been  withdrawn 
under  the  provisions  of  the  Reclamation 
Act  of  1902,  a  railroad  company  cannot 
obtain  a  right-of-way  over  the  lands  under 
the  act  of  Mar.  3, 1875,  so  long  as  the  with- 
drawal remains  in  effect. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1S75,  across  reclama- 
tion withdrawn  lands,  as  a  condition  to 
modifying  the  reclamation  withdrawal  so 
as  to  permit  the  issuance  of  the  grant. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  granting  rights-of-way  under  the 
Reclamation  Project  Act  of  1939. 
Southern  Pacific  Railroad  Co.,  Phoeniso 
081070,  A-26143  (Aug.  20,  1951) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  a  motor  needed  in  the  per- 
formance of  the  contract  is  excusable  un- 
der the  standard  "Delays — Liquidated 
Damages"  provision  included  in  the  con- 
tract where  the  contract  was  entered  into 
prior  to  the  Korean  conflict  and  the  delay 
resulted  from  an  order  of  the  National 
Production  Authority  limiting  the  supply 
of  copper. 

Appeal  of  Pelton  Water  Wheel  Co.,  CA-128 
(Aug.  30,  1951) 

Where  the  lumber  required  for  con- 
structing temporary  housing  was  availa- 
ble at  an  increased  price  in  the  area  where 
the  houses  were  being  erected,  the  fact  that 
the  local  supply  of  lumber  was  somewhat 
curtailed  because  of  adverse  weather  con- 
ditions and  strikes  does  not  entitle  the  con- 
tractor, under  the  provisions  of  Art.  9  of 
Standard  Form  No.  23,  to  an  extension  of 
time  for  performing  the  contract. 
Unit  Company,  Inc.,  CA-132  (Sept.  28, 
1951) 

The  Department  has  no  authority  to  re- 
form, because  of  a  mistake,  a  contract 
which  has  been  entered  into  and  fully  per- 
formed. 

Appeal  of  Allis-Chalmers  Mfg.  Co.,  CA-136 
(Oct.  29, 1951) 

Employees  of  the  Bureau  of  Reclamation 
will   not  be  compensated  under  the  pro- 
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visions   of  the   Interior  Department  Ap- 
propriation Act,  1952,  for  losses  of  personal 
property  occurring  as  incidents  of  their 
employment. 

Claim  of  Danjl  L.  Roberts,  et  al,  T-401 
(Ir.)  (Oct.  29, 1951) 

In  exercising  the  authority  under  the 
First  War  Powers  Act,  1941,  as  amended, 
redelegated  by  par.  (a)  of  sec.  2  of  Order 
No.  2669,  the  Commissioner  of  Reclama- 
tion need  not  initially  execute  contracts, 
or  amendments  or  modifications  of  con- 
tracts, but  he  may  approve  such  documents 
after  they  have  been  executed  in  the  field 
by  an  official  of  the  Bureau  subject  to  the 
express  condition  that  they  will  bind  the 
Govt,  only  upon  such  approval. 

The  Commissioner  of  Reclamation,  in 
approving  a  proposed  contract,  or  a  pro- 
posed amendment  or  modification  of  an 
existing  contract,  under  par.  (a)  of  sec.  2 
of  Order  No.  2669,  should  make  the  finding 
and  supporting  statement  required  by  par. 
(b)  of  sec.  3  of  that  order. 
First  War  Powers  Act,  1941,  M-36113 
(Dec.  6, 1951) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt, 
delayed  in  furnishing  structural  steel  is  in 
the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to  con- 
|  sider. 

As  the  delayed  performance  did  not  re- 
sult from  "changes  in  the  drawings  and/or 
specifications,"  but,  rather,  resulted  from 
the  failure  of  the  Govt,  to  furnish  prompt- 
ly the  structural  steel,  no  equitable  ad- 
justment to  cover  additional  costs  to  the 
contractor  may  be  made  by  the  Depart- 
ment under  Art.  3  of  Standard  Form  No. 
23. 

As  the  Govt,  did  not  "at  any  time  sus- 
pend the  whole  or  any  portion  of  the  work 
under  this  contract,"  as  stated  in  par.  14 
of  the  specifications,  payment  of  additional 
compensation  as  provided  for  in  that  para- 
graph would  not  be  proper. 
Parker-Schrem  Company,  CA-152  (Mar.  5, 
1952) 
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The  right-of-way  at  an  intersection  of 
two  highways  is  relative,  and,  while  it 
may  be  accorded  by  statutory  authority  to 
one  of  two  operators  of  motor  vehicles  ap- 
proaching such  an  intersection  at  the  same 
time,  both  operators  must  exercise  due 
care. 

When  two  motor  vehicles  approach  an 
intersection  of  two  highways  at  the  same 
time,  the  burden  of  avoiding  a  collision  at 
the  intersection  rests  upon  the  operators  of 
both  motor  vehicles. 

The  operator  of  a  motor  vehicle  travel- 
ing on  a  dominant  or  arterial  highway  and 
approaching  an  intersection  with  a  second- 
ary road  is  under  a  duty  to  exercise  due 
care  to  avoid  colliding  with  another  motor 
vehicle  entering  the  intersection  first  from 
the  secondary  highway. 
William  E.  Benjamin,  TA-67  (May  27, 
1952) 

As  Art.  12  of  Standard  Form  No.  23 
(Supply  Contract),  provides  that  all  dis- 
putes as  to  questions  of  fact  shall  be  de- 
cided by  the  contracting  officer  "subject 
to  written  appeal  by  the  contractor  with- 
in 30  days  to  the  head  of  the  Department 
or  his  duly  authorized  representative,"  the 
Department  is  without  authority  to  con- 
sider an  appeal  by  the  contractor  taken 
more  than  two  years  after  the  date  of  the 
decision  of  the  contracting  officer. 
Independent  Iron  Works,  Inc.,  CA-162 
(June  11,  1952) 

The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining 
its  meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  neces- 
sary by  the  construction  of  an  irrigation 
pipeline  on  the  land  by  the  Bur.  of  Rec- 
lamation constituted  damages  suffered 
by  the  landowner  as  a  direct  result  of  the 
activities  of  the  Bur.  of  Reclamation  on 
the  land,   and  claims   for  such   damages 
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properly  may  be  paid  under  the  Interior 
Department  Appropriation  Act,  1952. 
Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026, 175r- 
2205  and  175r-18S6,  M-36134  (June  19, 
1952) 

Before  a  driver  starts  to  back  a  motor 
vehicle  on  a  public  road,  he  must  look  to 
the  rear  in  order  to  ascertain  whether  the 
road  is  clear,  and  he  must  continue  to  look 
back  while  in  the  act  of  backing  the 
vehicle. 

The  amount  of  care  which  is  necessary 
to  be  exercised  by  a  driver  of  an  automo- 
bile to  avoid  striking  any  object  in  the 
path  of  the  backing  vehicle  must  be  in- 
reased  if  it  is  dark  and  the  location  is 
strange  to  the  driver. 
Joseph  B.  Nolls,  TA-72  (Aug.  27,  1952) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
prints  is  in  the  nature  of  a  claim  for  un- 
liquidated damages,  which  an  adminis- 
trative official  of  the  Govt,  is  without 
authority  to  consider  or  settle. 
Appeal  of  the  Donovan  Construction  Co., 
CA-218   (June  22,  1954) 

Where  the  U.S.,  in  conformity  with 
State  laws,  conducts  water  impounded  for 
irrigation  and  flood  control  purposes  into 
and  along  a  natural  stream  at  a  regulated 
constant  flow  without  raising  the  water 
level  of  the  stream  above  ordinary  high 
water-mark,  and  the  regulated  flow  and 
sediment  and  silt  deposits  raise  the  water 
level  so  that  the  water  seeps  through  the 
previous  soil  of  the  embankments  into  the 
lands  of  adjacent  property,  the  owner  can- 
not be  reimbursed  under  the  Federal  Tort 
Claims  Act  in  the  absence  of  a  showing 
that  the  damage  resulted  from  unskillful- 
ness  or  from  a  failure  to  exercise  the  de- 
gree of  care  reasonably  to  be  expected  of 
a  private  operator  under  like  circum- 
stances, in  the  construction,  maintenance, 
and  operation  of  the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damage  re- 
sulting from  the  seepage  of  water  through 


BUREAU  OF  RECLAMATION"— Continued 

GENERALLY— Continued 
the  previous  banks  of  a  natural  stream 
utilized  in  conformity  with  State  law, 
without  alteration  of  the  existing  stream 
channel  or  in  excess  of  its  established 
maximum  capacity,  in  the  developmental 
stage  of  irrigation  works  constructed  in 
accordance  with  proved  engineering  prac- 
tices believed  best  adapted  to  the  physio- 
graphic phenomena  of  the  area  and  with 
the  exercise  of  diligence  and  skill  reason- 
ably to  be  expected  in  the  circumstances; 
but  the  Govt,  is  liable  in  such  circum- 
stances under  the  Interior  Department  Ap- 
propriation Act,  1954,  where  the  proximate 
cause  of  the  damage  is  shown  to  be  the 
direct  result  of  activities  of  the  Govt. 
Claim  of  Mrs.  Bertha  Theobald  (June  30, 
1954) 

The  general  law  contracts,  rather  than 
the  law  of  the  place  of  contracting  or  the 
place  of  performance,  governs  with  respect 
to  questions  as  to  performance  arising  un- 
der a  supply  contract  between  the  U.S.  and 
a  fabricator. 

An  unreasonable  delay  by  the  Govt,  in 
notifying  a  contractor  of  defects  in  mate- 
rials furnished  under  a  Govt,  contract  con- 
stitutes a  waiver  of  any  right  to  object  to 
such  defects,  even  in  the  face  of  a  contrac- 
tual provision  requiring  the  contractor  to 
replace  any  defective  materials  discov- 
ered during  erection. 

An  unreasonable  delay  in  notifying  the 
seller  of  defective  workmanship  under  a 
contract  making  time  of  the  essence  and  as- 
sessing liquidated  damages  for  delay  con- 
stitutes a  waiver  on  the  part  of  the  Govt 
of  its  right  to  rejection. 

Findings  affirmed,  but  decision  reversed. 
Appeal  of  Union  Steel  Co.,  CA-197  (July 
6,  1954) 

Heavy  and  excessive  rainfall,  abnormal 
to  an  unprecedented  degree,  can  consti- 
tute a  changed  condition,  and  extra  work 
occasioned  thereby  may  entitle  the  con- 
tractors to  a  written  change  order  and  ad- 
ditional compensation. 

If  a  contractor  is  bound  to  build  accord- 
ing to  plans  and  specifications  prepared  by 
the  Govt.,  the  contractor  will  not  be  respon- 
sible for  the  consequences  of  defects  in  the 
plans  and  specifications. 
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Where  extra  work  performed  by  the  con- 
tractor is  different  from  work  prescribed  by 
the  terms  of  the  contract,  the  contractor  is 
entitled  to  receive  the  reasonable  value  of 
the  additional  services  rendered. 
S.  C.  Q-iles  and  Company,  CA-186  (Supp) 
(Sept.  10,  1954) 

Abnormal  weather  conditions,  including 
high  winds,  whether  over  an  extended 
period  or  at  separated  intervals,  which 
cause  a  stoppage  of  work,  may  constitute 
an  excusable  cause  of  delay  under  Art.  9 
entitled  "Delays-Damages"  of  the  stand- 
ard form  of  U.S.  Contract  No.  23  (Con- 
struction). 

In  order  to  secure  an  extension  of  time,  a 
construction  contractor  has  the  burden  of 
proving  that  the  winds  which  cause  a  stop- 
page and  consequently  delay  of  work  were 
unusually  severe  for  the  season  and  area 
involved. 

When  survey  stakes  established  by  the 
Govt,  are  destroyed  or  removed  by  a  con- 
struction contractor  operating  under  spec- 
ifications requiring  such  stakes  to  be  pre- 
served, and  in  case  of  their  destruction  or 
removal,  their  replacement  at  the  con- 
tractor's expense,  an  extension  of  time 
should  not  be  granted  to  the  contractor  for 
,  delay  resulting  from  the  replacement  by  the 
Govt,  of  such  stakes. 

Under  a  general  condition  in  specifica- 
tions relating  to  lines  and  grades  which  re- 
quires the  Govt,  to  provide  the  minimum  of 
[survey  crew  services  essential  to  orderly 
performance  of  the  work,  and  requires  the 
contractor  to  keep  the  contracting  officer 
currently  advised  of  construction  survey 
requirements,  a  delay  in  performance  re- 
sulting from  a  lack  of  surveying  by  the 
Govt,  because  the  contractor  did  not  re- 
quest such  survey  services  ahead  of  the 
required  time  constitutes  a  delay  due  to 
the  fault  of  the  contractor,  and,  conse- 
quently, such  delay  is  not  excusable. 

Equitable  adjustment  under  Art.  3  of  the 
i standard  form  of  U.S.  Contract  No.  23  has 
application  to  both  compensation  and  ex- 
tension of  time.  A  specification  which  cov- 
ers one  of  these  elements,  and  is  silent  as  to 
the  other,  may  be  considered  ambiguous. 
Appeal  of  Rankin  &  Booth  Constructors, 
Inc.,  CA-246    (Dec.  1,  1954) 
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Where  a  contractor  is  required  to  fol- 
low a  drawing  to  which  explanatory  refer- 
ence is  made  in  the  specifications,  a  nota- 
tion on  the  drawing  should  be  read  in  con- 
junction with  all  applicable  provisions  of 
the  specifications. 

A  contract  should  be  construed  as  a 
whole ;  whenever  possible,  effect  should  be 
given  to  all  its  terms  and  provisions,  and 
apparently  conflicting  provisions  should  be 
reconciled. 

The  italic  /  on  a  drawing  with  its  cross 
mark  intersecting  the  line  is  a  generally 
accepted  symbol  in  the  field  of  mechanical 
engineering  to  represent  the  surface  of  a 
metal  part  to  be  machine  finished. 
Appeal  of  Hydro-Point  Engineering  Co., 
CA-235  (Dec.  27,  1954) 
ACCOUNTING 

Employment  of  outside  consultants  or 
firms  for  accounting  and  auditing  work. 

An  outside  accounting  firm  may  not  be 
engaged  to  audit  procedures  unless  it  is 
specifically  provided  in  the  appropriation 
act. 

An  outside  firm  may  be  hired  if  it  is 
necessary  to  "secure  a  proper  administra- 
tive examination"  of  the  Bureau's  accounts 
before  transmitting  them  to  the  General 
Accounting  Office. 
Memorandum  (Feb.  11,  1948) 

Interior  Appropriation  Act  of  June  29, 
1948,  provides  in  part  "For  necessary  ex- 
penses of  administering  and  carrying  out 
directly  and  in  cooperation  with  other 
agencies  a  soil  and  moisture  conservation 
program  on  lands  under  the  jurisdiction 
of  the  Dept.  of  the  Interior  in  accordance 
with  the  provisions  of  the  act  of  Apr.  27, 
1935  (16  U.S.C.  590a-590f),  and  Reorga- 
nization Plan  No.  IV."  To  allow  soil  and 
moisture  conservation  improvements  to  go 
to  wrack  and  ruin  for  lack  of  maintenance 
would  be  to  go  contrary  to  the  will  of  Con- 
gress. Funds  appropriated  for  soil  and 
moisture  conservation  accordingly  may  be 
expended  for  the  maintenance  of  soil  and 
conservation  improvements. 
Expenditure  of  Funds  Appropriated  for 
Soil   and   Moisture   Conservation   in   the 
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Maintenance   of  Improvements  After   or 
During  Their  Construction  (Aug.  10, 1948) 

Payments  to  firms  of  experts  and  con- 
sultants whose  services  are  procured  pur- 
suant to  the  provisions  of  sec.  15  of  the 
act  of  Aug.  2,  1946,  and  of  the  Interior 
Department  Appropriation  Act,  1949,  fall 
within  the  $100,000  limitation  set  out  in 
the  latter  act. 

A    retired    Bureau    employee    may    be 
paid  $100  a  day  without  "upsetting  his 
retirement." 
Memorandum  (Sept.  1,  1948) 

The  Comptroller  General's  interpreta- 
tion of  statute  governing  expenditures  is 
binding  on  the  executive  agencies,  and  ad- 
ministrative officers  must  conform  to  his 
views  if  appropriated  money  is  to  be  made 
available  for  programs  which  they  wish  to 
undertake. 

The  Comptroller  General  holds  himself 
to  be  the  deciding  authority  and  leans 
toward  a  strict  interpretation  of  appropria- 
tion acts. 

Statutory  restriction  underlying  ques- 
tion whether  the  permanent  facilities  pro- 
grammed for  immediate  and  future  con- 
struction may  be  erected  is  sec.  3733,  Rev. 
Stats. 

Basically  the  validity  of  any  contract  for 
the  construction  of  the  proposed  facilities 
is  dependent  upon  an  express  appropria- 
tion for  the  payment  thereof. 

Sec.  3736,  R.S.,  is  a  general  restrictive 
statute  which  impinges  upon  and  restricts 
general  implications  arising  from  subse- 
quent general  laws  and  particular  appro- 
priation acts. 

The  authority  to  purchase  land  for  par- 
ticular purposes,  such  as  is  contained  in 
the  Federal  Reclamation  laws,  does  not,  by 
implication,  confer  authority  to  purchase 
land  for  other  purposes.  The  authority  to 
purchase  land  for  irrigation  works  does 
not  confer  authority  to  purchase  land  for 
purpose  of  constructing  public  buildings 
for  offices,  garages,  warehouses,  and 
residents. 

Property  may  be  leased  when  necessary 
or  incident  to  the  fulfillment  of  the  object 
of  the  appropriations  made  for  the  contin- 
ued construction  and  operation  and  main- 
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tenance  of  irrigation  works,  and  such 
leases  may  include  as  part  or  whole  of  the 
consideration  therefor  the  making  of  im- 
provements, alterations,  or  repairs  to  the 
leased  premises. 

The  Bur.  of  Reclamation  does  not  re- 
ceive authorizations  to  construct  build- 
ings. The  fact  that  the  estimates  for  ap- 
propriations have  included  amounts  for 
such  purposes  is  of  no  avail  in  determining 
whether  the  appropriations,  as  made  by 
Congress,  are  available  for  such 
expenditures. 

Considerations  of  desirability,  expedi- 
ency, economy,  need,  and  necessity  have 
not  impressed  the  accounting  officers  of 
the  U.S. 

Agencies  which  construct  public  build- 
ings do  so  with  Congressional  authoriza- 
tion. All  of  Reclamation's  housing  problems 
could  be  resolved  very  simply  by  the  inclu- 
sion of  the  words  "to  construct"  in  the  In- 
terior Department  Appropriation  Acts. 
Construction  of  "Permanent  Facilities" 
(May  27, 1949) 

The  first  step  is  to  ascertain  the  inten- 
tion of  the  legislative  body.  If  a  statute 
where  language  of  a  statute  is  clear  and 
unambiguous  it  need  not  be  interpreted  as 
it  speaks  for  itself.  The  appropriation 
items  in  question  are  clear  in  their  mean- 
ing and  would  allow  the  expenditures  in 
question. 

In  the  past  when  Congress  has  intended 
to  restrict  expenditures  it  has  inserted  pro- 
visions precluding  such  expenditure. 

The  legislative  history  of  these  items 
bears  out  the  above  conclusion. 
Availability  of  Funds  Appropriated  for  Fis- 
cal Year  1950  for  Construction  of  Power 
Features  of  Central  Valley  and  Colorado 
Big-Thompson  Projects  (Oct.  20,  1949) 

Administration  agencies  of  the  Govt, 
may  make  administrative  examinations  of 
freight  bills  and,  in  making  payment  there- 
of, deduct  overcharges:  Provided,  That 
payment  of  the  correct  amounts  is  made 
promptly  so  as  not  to  defeat  the  purposes 
of  sec.  322  of  the  Transportation  Act  of 
1940. 
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Sec.  S22  of  the  Transportation  Act  of  19^0 
(54  Stat.  995) — Administrative  Examina- 
tion of  Freight  Bills— Deductions  of  Over- 
charges Due  to  Improper  Use  of  Rate  and 
Classifications  Freight  Bills  Presented  by 
Railroads,  (Mar.  23,  1950) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  pro- 
visions of  the  contracts  dated  Feb.  10, 
1933,  and  Sept.  29,  1936.  An  audit  of  ac- 
counts for  the  above  period  showed  that 
costs  allocated  to  the  District  were  under- 
stated by  $224,627. 

The  District  contends  that  the  determina- 
tion of  the  Secretary  was  considered  and 
accepted  as  final  to  all  charges  up  to  that 
date  in  a  manner  binding  upon  both  par- 
ties. The  question  arises  as  to  what  extent 
is  the  Acting  Secretary's  statement  with 
respect  to  the  amount  of  the  credit  binding 
on  the  U.S.? 

Sees.  71,  72,  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office  has 
been  vested  with  the  exclusive  authority  to 
!  settle  and  adjust  all  accounts  in  which  the 
|  U.S.  is  involved.  Were  administrative  de- 
.  terminations  final  and  conclusive,  it  is  diffi- 
cult  to  see  how  GAO  could  perform  its 
function  of   adjusting  and  settling  such 
.  accounts.  Sec.  74  supports  the  above  con- 
clusion for  it  provides  that  even  after  an 
I  account  has  been  settled  by  GAO  the  party 
whose  account  has  been  settled  or  the  head 
of  the  executive  department  concerned  may 
obtain  a  revision  of  said  account  by  the 
Comptroller  General  of  the  U.S.  In  sum- 
mary, the  executive  departments  can  revise 
1  statement  or  accounts  up  until  balances 
have  been  certified  by  GAO.  Balances  cer- 
tified by  GAO  are  binding  on  the  executive 
branch  of  the  Govt.  Balances  as  certified 
by  GAO  are,  however,  not  binding  on  the 
courts.  Questions  in  respect  of  accounts  are 
open  for  judicial  determination  when  prop- 
erty presented  before  a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant  the 
question  arises  is  the  U.S.  estopped  by  the 
contract  itself  from  charging  any  part  of 
general  plant  cost  to  apportionable  power 
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plant  construction  costs  as  agreed  to  be- 
tween the  U.S.  and  the  District.  There  is 
no  judicial  determination  of  the  question. 
However,  there  is  nothing  in  the  contract 
which  would  indicate  that  the  parties  in- 
tended to  exclude  from  consideration  re- 
lated subsidiary  parties  intended  to  ex- 
clude from  consideration  related  subsidiary 
or  indirect  costs,  as  distinguished  from  the 
costs  directly  involved  in  constructing  the 
works,  facilities  and  equipment  described 
in  one  or  more  of  the  four  groups.  In  fact 
the  provision  that  "the  cost  of  Parker 
power  plant  and  incidental  works  *  *  * 
shall  be  divided  into  four  (4)  principal 
groups"  raises  the  inference,  at  least,  that 
the  parties  contemplated  the  incurrence  of 
subsidiary  or  indirect  costs  in  carrying  out 
the  contract. 

Therefore,  the  District  should  be 
charged  with  that  portion  of  the  general 
plant  account  in  question  which,  on  the 
basis  of  recognized  principles  and  prac- 
tices of  accounting,  is  reasonably  allocable 
to  the  construction  and  permanent  oper- 
ation of  the  specified  works,  equipment  and 
facilities  for  which  the  District  is  obli- 
gated to  pay  under  the  provisions  of  Art. 
11. 

There  is  a  question  as  to  whether  the 
U.S.,  in  effect,  acquired  any  remaining  in- 
terest of  the  District  in  the  camp  under  the 
1933  contract  by  crediting  to  the  District's 
construction  cost  obligations  under  the 
contract  the  sum  of  $58,700.  The  provisions 
of  Art.  12  of  the  1933  contract  state  "The 
United  States  shall  not  be  under  any  ob- 
ligation to  repay  to  the  District,  or  other- 
wise contribute  toward,  the  cost  of  any 
works  built  with  funds  provided  by  the 
District."  Therefore,  this  provision  in  the 
1933  contract  required  that  the  said  credit 
of  $58,700  be  rescinded  in  effecting  final 
financial  settlement  with  the  District. 
Legal  Assistance  on  Various  Matters  In- 
volved in  the  Relationship  Between  the  U.S. 
and  Metropolitan  Water  District  on  Par- 
Jeer  Dam  and  Park  Dam  Power  Projects 
(July  19, 1950) 

This  opinion  compares  the  limitations  on 
work  done  by  force  account  contained  in 
H.R.  8680,  83d  Congress,  with  the  similar 
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limitation  contained  in  the  Interior  De- 
partment Appropriation  Act,  1954. 
Limitations  on  Reclamation  Work  by  Force 
Account,  M-36220  (May  12, 1954) 
ALLOCATION  OF  COSTS 

The  authorization  for  contingent  ex- 
penditures by  the  Bureau  of  Reclamation 
is  contained  in  the  general  appropriation 
for  the  Bureau,  rather  than  under  the 
heading  "Contingent  Expenses,  Depart- 
ment of  the  Interior,"  covering  contingent 
expenses  of  the  Office  of  the  Secretary  and 
the  bureaus  and  offices  of  the  Department 
except  as  otherwise  provided. 
Appropriations  Availability  (Apr.  16, 
1946) 

The  Secretary  has  the  authority  to  deter- 
mine what  portion  of  the  costs  of  investi- 
gations made  before  June  30,  1945,  with 
funds  appropriated  for  general  investiga- 
tions, are  chargeable  to  projects  author- 
ized for  construction  as  a  result  of  the 
investigations. 

Even  though  these  costs  are  normally 
reimbursable  they  can  be  rendered  non- 
reimbursable by  some  appropriate  action 
by  the  Secretary. 

The  current  appropriation  acts  and  the 
acts  for  fiscal  year  1947  and  1948  permit 
the  use  of  general  investigations  appro- 
priations for  investigations  of  a  general 
nature  which  could  be  found  or  declared 
nonreimbursable  under  sec.  a  of  the  Fact 
Finders'  Act,  as  amended. 

All  investigation  costs  which  were  borne 
by  funds  which  are  required  to  be  reim- 
bursed by  the  beneficiaries  of  a  reclama- 
tion project  and  which  are  not  attributa- 
ble to  (a)  a  distinct  portion  of  a  larger 
project,  (b)  a  distinct  feature  of  the  proj- 
ect, (c)  a  basin-wide,  area-wide,  or  state- 
wide investigation  must  be  counted  as  a 
reimbursable  cost  of  the  project  finally 
authorized. 

The  costs  of  investigation  made  with  the 
Colorado  River  Development  Funds  are  not 
reimbursable  by  the  water  users  in  the 
event  that  a  project  investigated  with  such 
funds  is  authorized  for  construction. 

Funds  appropriated  in  past  years  for 
secondary  and  economic  investigations  can 
be  considered  as  subject  to  the  same  gen- 
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eral  interpretations  as  to  reimbursability 
as   funds    appropriated    for    "general   in- 
vestigations." 
Memorandum  (Dec.  28,  1948) 

An  opinion  expressing  agreement  with 
the  proposed  additions  to  the  Manual  as 
follows : 

1.  To  be  added  to  Vol.  XVIII,  Land  Ac- 
quisition, Appraisal  and  Management, 
Part  1  Acquisition,  Ch.  1.3  Policies,  of  the 
Manual  as  1.3.14: 

".14  Damages  from  anticipated  induc- 
tive interference  requested  by  a  utility  or 
agency  operating  communication  facilities 
shall  not  be  a  part  of  an  easement  or 
rights-of-way  agreement  for  power  trans- 
mission lines.  Proof  that  interference  will 
exist  or  the  extent  of  such  interference 
cannot,  in  general,  be  accurately  deter- 
mined until  after  the  power  system  is 
energized.  The  policy  now  generally  prac- 
ticed shall  be  to  consider  that  ground  re- 
turn types  of  communication  systems  are 
obsolete  and  that  before  any  claim  for  pay- 
ment of  cost  of  interference  can  be  ascer- 
tained, the  system  shall  first  be  modernized 
by  the  owner  of  the  telephone  line  in  ques- 
tion." 

2.  To  be  added  to  Vol.  VI,  Power,  Part 
2,  Resources  and  Development,  Ch.  2.2 
Resources  and  Development  Planning, 
2.2.11 : 

".11  Refer  to  Vol.  XVIII,  sec.  1.3.14  of 
the  Manual  for  policy  regarding  inductive 
interference." 

There  are  set  forth  citations  of  court 
cases  and  quotations  therefrom  as  an 
analysis  and  justification  of  the  agreement 
to  the  above  additions. 
Inductive  Interference  Policy  (Apr.  7, 
1949) 

Sec.  7  of  the  Reclamation  Project  Act  of 
1939  authorizes  the  making  of  allocations 
of  costs  in  accordance  with  the  provisions 
of  sec.  9  of  the  same  act.  Sec.  9  in  turn  pro- 
vides that  there  may  be  allocated  to  flood 
control  or  navigation  the  part  total  esti- 
mated cost  of  construction  which  the  Sec- 
retary may  find  to  be  proper,  and  provides 
further  that  in  connection  with  the  making 
of  such  an  allocation  the  Secretary  shall 


115 


BUREAU  OF  RECLAMATION— Continued 

ALLOCATION  OF  COSTS— Continued 
consult  with  the  Chief  of  Engineers  and  the 
Secretary  of  the  Army. 
Emergency  Rehabilitation — Ochoco   Dam, 
Oreg.  (Aug.  4, 1949) 

Sec.  5  of  the  Flood  Control  Act  of  1944 
governs  the  disposition  of  surplus  power 
generated  at  hydroelectric  plants  construct- 
ed by  the  Corps  of  Engineers,  Department 
of  the  Army,  in  the  Missouri  River  Basin 
under  sec.  9  of  that  act. 

Revenues  derived  from  the  sale  of  power 
under  sec.  5  of  the  Flood  Control  Act  of 
1944  cannot  be  used  to  meet  any  part  of  the 
reimbursable  costs  of  a  project  which  are 
allocated  to  irrigation. 

The  disposition  of  power  generated  at 
the  Fort  Peck  project  is  governed  by  the 
provisions  of  the  special  legislation  relating 
to  that  project,  and  revenues  derived  from 
the  sale  of  such  power  are  not  available  to 
meet  reimbursable  irrigation  costs. 
Power  Rates — Missouri  River  Basin  Proj- 
ect, M-36022  (Jan.  18, 1950) 

Can  the  Secretary  make  findings  under 
sec.  9  of  the  Reclamation  Project  Act  of 
1939  that  a  portion  of  the  construction  costs 
of  a  project  are  attributable  to  benefits  to 
fish  and  wildlife? 

Is  there  authority  to  make  provisions  for 
the  improvement  of  fish  and  wildlife  condi- 
tions as  well  as  for  the  prevention  of  dam- 
age to  these  resources? 

Bureau  of  Budget  representatives  ex- 
pressed the  view  that  there  is  no  authority 
in  the  act  to  do  either  of  the  things  pro- 
posed above.  The  Bureau  takes  the  opposite 
view  which  seems  to  be  borne  out  by  an 
analysis  of  the  language  of  the  act  of  Aug. 
14,  1946,  and  by  its  legislative  history. 

The  Chief  Counsel  believes  that  the  act 
furnished  a  basis  for  treating  proposed  im- 
provement of  fish  and  wildlife  resources 
as  one  of  several  authorized  purposes  of  a 
proposed  multiple-purpose  project. 
Memorandum  (Mar.  10, 1950) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
construction  contractors  because  a  threat- 
ened exhaustion  of  appropriated  funds 
necessitated  a  curtailment  of  operations 
over  a  period  of  several  months  is  in  the 
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nature  of  a  claim  for  unliquidated  dam- 
ages, and  an  administrative  official  is 
without  authority  to  consider  such  a  claim. 
Appeal  of  Winston  Bros.  Company  and  the 
Utah  Construction  Co.,  CA-93  (Nov.  20, 
1950) 

Where  costs  allocated  to  irrigation  far 
exceed  the  amount  which  is  within  the  re- 
payment ability  of  the  water  users,  there 
is  no  legal  objection  to  the  application  of 
the  depreciation  method  of  payout  to  costs 
allocated  to  irrigation. 
Repayment  of  Federal  Investment  on  a 
Depreciation  Basis   (Apr.  10,  1952) 

A  valid  contractual  right  is  property, 
within  the  meaning  of  the  provision  of  the 
annual  Interior  Department  appropriation 
act  which  makes  funds  available  for  the 
payment  of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bureau  of 
Reclamation. 

The  concept  of  "damage"  under  the  an- 
nual appropriation  act  is  broad  enough  to 
include  the  cost  of  measures  reasonably 
necessary  to  protect  property  from  certain 
injury. 

The  availability  to  a  claimant  of  another 
remedy,  which  is  not  exclusive  by  statute 
or  contract,  is  not  a  bar  to  an  award  un- 
der the  annual  appropriation  act. 
Claim  of  Chicago,  Burlington  &  Quincy 
Railroad  Company,  T-599  (Ir.)  (June  23, 
1954) 

ANTI-SPECULATION 

In  the  absence  of  a  provision  in  a  patent 
or  water  right  certificate  stipulating  that 
a  forfeiture  would  occur  upon  breach  of 
the  conditions  expressed  therein,  lands  ac- 
quired by  lending  agencies  through  fore- 
closure proceedings  or  through  convey- 
ances in  lieu  of  foreclosure  may  be  held 
for  longer  periods  than  two  years  without 
being  subject  to  forfeiture  under  sec.  3  of 
the  act  of  Aug.  9,  1912,  supra,  no  portion 
of  which  is  applicable  in  the  Central  Val- 
ley Project ; 

The  excess  land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act; 
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In  accordance  with  the  provisions  of  sec. 
46  lending  agencies  who  become  excess 
landowners  are  entitled  to  receive  water 
for  such  excess  land  upon  compliance  with 
the  conditions  set  forth  in  sec.  46,  namely, 
execution  of  a  recordable  contract  for  the 
sale  of  such  excess  lands  upon  terms  and 
conditions  satisfactory  to  the  Secretary  of 
the  Interior  and  at  prices  fixed  by  him 
as  prescribed  by  sec.  46. 
Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31, 1949) 

APPLICATION  OF  REVENUES 

Minimum  Revenue  Requirements  for 
Columbia  Basin  (Grand  Coulee)  Project. 
Solicitor's  Opinion,  M-33473  (Supp.) 
(Sept.  10,  1945) 

The  above-mentioned  act  places  a  fiscal 
year  limitation  of  $5,000  upon  the  total 
compensation  to  be  paid. 
Memorandum  Opinion  (Mar.  14,  1946) 

Surplus  power  and  municipal  and  mis- 
cellaneous water  revenues  may  be  applied 
to  assist  in  the  payout  of  irrigation  dis- 
tribution system  costs. 

Sec.  9(e)  of  the  Reclamation  Project 
Act  of  1939  does  not  require  that  the  en- 
tire cost  of  a  distribution  system  be  cov- 
ered by  a  so-called  "9(d)"  contract. 
Financing  of  Irrigation  Distribution  Sys- 
tem (Sept.  12, 1952) 

AUTHORIZATION 

Interrelated  Jurisdiction  of  the  Federal 
Power  Commission  and  the  Interior  De- 
partment with  respect  to  Power. 
Solicitor's    Opinion,    M-33929a    (Feb.    26, 
1945) 

The  inclusion  of  certain  provisions  in  the 
Organic  Park  acts  authorizes  the  Bur.  of 
Reclamation  to  use  any  park  lands  which 
may  be  necessary  for  the  development  and 
maintenance  of  a  Govt,  reclamation 
project. 
Memorandum  (Nov.  27, 1945) 

The  prohibition  contained  in  Art.  I,  sec. 
9,  cl.  8  of  the  Constitution  of  the  U.S. 
stands  in  the  way  of  transferring  Reclama- 
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tion  engineers  to  the  payroll  of  a  foreign 

nation   in   the   absence   of   legislation   so 

permitting. 

Director  of  Personnel,  M-34655    (Aug.  2, 

1946) 

Authority  of  Reclamation  to  procure 
temporary  or  intermittent  services  of  firms 
or  organizations  of  experts  by  contracts. 

Reclamation  is  so  authorized  and, 
furthermore,  a  decision  of  the  Comptroller 
General  (26  Comp.  Gen.  188),  holds  that 
the  maximum  compensation  limitation  of 
sec.  15  of  P.L.  600  is  not  applicable  to  con- 
tracts with  firms. 
Memorandum  Opinion  (Oct.  3.  1947) 

Questions  in  connection  with  the  pro- . 
gram  of  the  Bur.  of  Reclamation  for  ac- 
tion  consistent   with   acreage   limitations 
of  the  Federal  Reclamation  laws. 

On  those  operating  reclamation  projects 
where  the  acreage  limitation  of  the  rec- 
lamation laws  have  not  been  effectively 
carried  out,  may  the  Secretary  now  per- 
mit the  continued  delivery  of  water  to 
"excess  lands"  on  condition  that  the  new 
owner  of  such  lands,  by  the  execution  of 
a  recordable  contract,  agree  to  dispose  of 
such  lands  within  a  reasonable  period 
fixed  by  the  Secretary  and  at  their  "open 
market  value"  at  the  time  of  sale? 

The  fact  that  any  particular  period  has 
elapsed,  during  which  the  administrative 
officers  charged  with  carrying  out  the  pro- 
visions of  law  have  failed  to  do  so,  does  . 
not  of  itself  enlarge  the  rights  or  privileges 
of  the  parties  affected  or  diminish  the 
duty  of  the  administrative  officers  to  see  , 
to  the  application  of  the  law.  On  the  other 
hand,  it  is  well  recognized  to  be  within  the 
authority  of  the  administrative  officer  re- 
sponsible, where  a  situation  needs  to  be 
corrected  because  of  such  failure,  to  per-  l 
mit  a  reasonable  time  and  method  for 
achieving  complete  correction,  in  the  light 
of  the  position  in  which  the  parties  affected 
may  then  be. 

Solicitor's    Opinion,    M-34999     (Oct.    22, 
1947) 

Expenses  incurred  in  attending  meetings 
of  the  International  Congress  are  properly 
chargeable  to  the  Bureau's  appropriation 
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act  (sec.  4,  Interior  Department  Appropri- 
ation Act,  1948),  provided  only  that  the 
work  of  the  International  Congress  is  so 
related  to  work  of  the  Bureau  that  partici- 
pation of  its  personnel  can  be  said  to  be 
business  of  the  Govt.  There  is  no  objection 
to  expenditure  of  moneys  appropriated  for 
use  of  Bureau  of  Reclamation  for  payment 
of  expenses  of  personnel  sent  to  Interna- 
tional Congress  if  expenses  are  incurred 
in  the  course  of  and  for  benefit  of  work 
which  Bureau  is  authorized  to  carry  on. 

However,  Comptroller  General  should  be 
asked  for  his  opinion  in  advance  of  any 
expenditures. 

Expenses  of  Chief  Engineer  for  partici- 
pation are  chargeable  to  Bureau  appro- 
priations. However,  expenses  of  Commis- 
sioner for  attendance  at  the  meetings  be 
not  charged  to  Bureau  appropriations 
without  the  explicit  prior  concurrence  of 
the  Comptroller  General. 
Authority  of  the  Bureau  to  send  personnel 
to  Europe  to  attend  International  Congress 
on  Large  Dams  (Mar.  8, 1948) 

Can  the  Secretary  authorize  construc- 
tion of  works  solely  for  the  production  and 
transmission  of  power  under  the  Reclama- 
tion Project  Act  of  1939? 

As  the  language  of  the  act  covers  the 
construction  of  a  single-purpose  under- 
taking for  irrigation,  it  would  follow  that 
"he  same  could  be  done  for  power. 
j  As  the  plant  in  question,  the  Alcova 
bower  plant,  is  purely  a  commercial  power 
mdertaking,  the  report  concerning  it  need 
pot  be  submitted  to  the  Secretary  of  the 
:  U*my. 

Memorandum  (Feb.  15, 1950) 
.  Statements  of  dissatisfaction  in  a  con- 
Tact  appeal  cannot  receive  consideration 
mless  they  point  out  clearly  the  factual 
'  nd  other  bases  upon  which  the  appellant 
;eeks  relief. 

Where  a  contractor  consented  to  the 
erms  of  an  order  for  changes  without  in- 
terposing any  objection  to  it,  the  contrac- 
3r  cannot,  months  later,  object  to  the 
;rder  because  it  failed  to  grant  an  exten- 
ion  of  time  for  the  performance  of  the 
fork. 
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When  a  contractor  is  prevented  from 
working  on  a  given  day  by  two  different 
causes,  either  of  which  makes  delay  on  the 
contractor's  part  excusable,  the  contractor 
is  only  entitled  to  a  one-day  extension  of 
time  with  respect  to  that  particular  day. 

Officials  of  this  Department  do  not  have 
any  authority  to  consider  a  request  for  the 
waiver  of  liquidated  damages  on  the 
asserted  ground  that  the  Govt,  did  not 
suffer  any  actual  financial  loss  by  reason 
of  the  delay  in  completing  the  contract. 
McDaniel  Construction  Company,  CA-164 
(Oct.  9, 1952) 

Two  questions  were  raised  by  the  Sub- 
committee on  Interior  Department  Appro- 
priations in  connection  with  the  appropria- 
tion of  funds  for  heightening  Alamogordo 
Dam. 

1.  Is  the  Secretary  empowered  by  law 
to  undertake  the  work?  It  would  not  be  au- 
thorized under  the  Interior  Department  Ap- 
propriation Act,  1954,  which  provides 
funds  for  rehabilitation  of  authorized  rec- 
lamation projects  and  there  has  been  no 
finding  of  engineering  and  financial  feasi- 
bility. It  appears  to  fall  within  the  cate- 
gory of  "new  supplemental  works"  under 
sec.  9  of  the  Reclamation  Project  Act. 

2.  Would  a  provision  making  nonreim- 
bursable funds  available  for  the  proposed 
work  constitute  a  change  in  existing  law? 
Under  subsec.  (d)  of  sec.  9  of  the  Reclama- 
tion Project  Act  of  1939  the  Secretary 
must  obtain  repayment  of  that  part  of 
construction  costs  allocated  to  irrigation. 
To  make  those  costs  nonreimbursable 
would  constitute  a  change  in  existing  law. 
Authority  for  Expenditure  of  Funds — 
Alamogordo  Dam  and  Reservoir  Carlsbad 
Project,  New  Mexico,  M-36211  (Feb.  19, 
1954) 

CONSTRUCTION 
Appeal  from  findings  of  fact  and  from 
supplemental  findings  of  fact  by  contract- 
ing officer  denying  damages  under  contract 
No.  12r-12692,  dated  Sept.  7,  1940. 
David  A.  Richardson,  General  Contractor, 
7//9  West  Cliff  Drive,  Santa  Cruz,  Cali- 
fornia, M-33796  (July  5,  1945) 
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There  is  legal  sanction  for  concluding 
an  agreement  between  Department  and 
National  Resources  Commission  of  China 
under  which  Department  agrees  to  fur- 
nish the  Commission  with  engineering  in- 
formation to  be  utilized  in  construction 
and  reclamation  project  in  China. 
Yangtze  Basin,  China  (Sept.  8,  1945) 

Whether    above    has    been    authorized 
under  the  Reclamation  law. 
Authorization  of  the  North  Side  Pumping 
(Dec.  3,  1946) 

Appeal  from  contracting  officer's  find- 
ings of  fact  disallowing  claim  for  dam- 
ages under  contract  No.  12r-15095,  dated 
Aug.  17,  1944,  for  the  construction  of 
earthwork  and  structures,  Conchas  Canal, 
Tucumcari  Project,  New  Mexico. 
Clyde  W.  Wood,  Inc.,  M-34768  (Feb.  14, 
1947) 

Funds  appropriated  for  the  construction 
of  the  Davis  Dam  Project  may  be  used  to 
defray  the  cost  of  excavating  archaeo- 
logical sites  on  lands  owned  by  the  Gov- 
ernment in  order  to  preserve  from  loss 
by  flooding  valuable  relics  belonging  to  the 
Govt,  which  would  necessarily  be  lost 
otherwise  as  a  result  of  the  construction  of 
the  project  and  the  spreading  of  the  waters 
in  the  reservoir. 

Archaeological      Excavations,       M-34840 
(Mar.  27,  1947) 

Flood  protection  works  which  are  ac- 
tually appurtenant  to  the  main  canal  con- 
necting the  Coachella  Valley  with  the  di- 
version dam  on  the  Colorado  River  are 
subject  to  the  provisions  of  the  Boulder 
Canyon  Project  Act  requiring  that  the 
Government  shall  be  reimbursed  for  all  ex- 
penditures made  in  the  construction,  oper- 
ation, and  maintenance  of  the  main  canal 
and  appurtenant  structures;  and  no  part 
of  the  cost  of  such  flood  protection  works 
can  be  allocated  by  administrative  action 
to  flood  control  on  a  nonreimbursable 
basis. 

Flood  Protection  in  Coachella  Valley,  M- 
34900  (Mar.  27,  1947) 

In  the  matter  of  assessment  of  liqui- 
dated damages  for  delay  of  completion  of 
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contract  schedules,  and  claims  for  addi- 
tional compensation,  Contract  No.  12r- 
14745,  dated  Sept.  23.  1943,  for  construc- 
tion of  a  230-kilovolt  transmission  line 
from  Chasta  power  plant  to  the  Oroville 
substation,  Kennett  Division,  Central  Val- 
ley Project,  California. 
Larson  Construction  Company,  Denver, 
Colorado,  M-34065  (Apr.  25,  1&17) 

In  the  matter  of  the  assessment  of 
liquidated  damages  for  delay  in  comple- 
tion of  contract  schedules,  Contract  No. 
12r-14S04,  dated  Oct.  16,  1943,  for  earth- 
work, pipelines,  structures,  laterals,  sub- 
laterals,  and  diversion  channels,  Rosa 
Division,   Yakima   Project,   Washington. 

The  findings  of  the  contracting  officer 
are  affirmed. 

Murphy  -  Campbell       Company,       Seattle, 
Washington,  M-34763  (May  9,  1947) 

Appeal  from  contracting  officer's  findings 
of  fact  assessing  liquidated  damages  for 
delay  in  completion  of  work  under  contract 
No.  12r-14<M><>  with  Reclamation. 

The  responsibility  for  part  of  the  delay 
was  the  contractor's;  however,  the  con- 
struction engineer  ordered  extra  work  that 
accounted  for  some  of  the  delay.  The  liqui- 
dated damages  assessed  should  be  refunded 
for  a  period  of  53  days,  at  the  rate  of  $50 
a  day. 
Macri  Company,  CA-10  (June  3,  1947) 

A  question  has  arisen  in  connection  with 
the  above-named  project  which  includes' 
some  privately  owned  lands.  Some  wrork  not 
usually  done  in  connection  with  reclama- 
tion construction  will  be  undertaken,  such 
as  roughing  in  of  farm  water  supply  sys- 
tems, surface  drainage  works,  etc.  This 
kind  of  work  was  found,  in  the  reference 
opinion,  to  be  within  the  purview  of  the 
Federal  Reclamation  Law  as  applied  to  the 
public  lands,  and  the  reasoning  would 
seem  to  apply  equally  to  private  lands. 

Landowners  should  be  requested  to  ex-1 
ecute  an  instrument  granting  right  of  entry 
and  rights-of-way. 

Application  of  Solicitor's  Opinion,  M- 
3J,965,  Sept.  24,  1946,  to  Privately  Owned 
Lands,  Riverton  Project,  Wyoming  Apr.  14, 
1949) 
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The  object  of  the  Central  Valley  Project 
steam-electric  power  plant  is  to  firm  up  the 
secondary  energy  produced  or  producible 

1  at  the  Central  Valley  Project's  hydroelec- 

;  trie   plants   at   the   Shasta   and   Keswick 

'  Dams.  The  construction  of  a  steam  plant  as 
a  part  of  the  project  was  authorized  by  the 

.  act  of  Aug.  26,  1937  (50  Stat.  844,  850), 
which  reauthorized  the  project.  The  Cen- 

I  tral  Valley  Project  steam  plant  presents 
no  considerations  differing  from  those  per- 
tinent to  the  transmission  lines  involved  in 
the  Ashicandcr  case,   supra,  which   were 

,  held  to  be  within  the  constitutional  author- 

i  ity  of  the  U.S.  to  acquire. 
Authorization  of   Central   Valley  Project 

:  Steam  Plant  (May  12,  1949) 

Possible  employment  of  an  engineering 
firm  experienced  in  design  of  steam-electric 
generating  plants. 

If  the  Bureau  is  not  equipped  to  per« 
form  the  necessary  services  in  connection 
with  the  construction  of  the  proposed  steam 
plant,  the  Bureau  is  authorized  to  enter 
into  a  contract  with  an  engineering  firm, 
provided  the  Bureau  does  not  obligate  the 
Govt,  to  pay  more  than  $100,000  for  such 


,  service. 

Memorandum  (Oct.  27, 1949) 

Where  a  lump-sum  contract  covering  the 
clearing  of  a  reservoir  site  contained  an 
pstimate  that  there  were  "approximately 
550  trees  ranging  from  6  to  18  inches  in 
iiiameter,"  but  that  "the  tree  count  is  ap- 
proximate only  and  the  contractor  shall  be 
mtitled  to  no  additional  compensation  be- 
cause of  any  variation  therefrom,"  and  the 
jontractor  allegedly  cut  down  a  total  of 
-,785  trees  at  an  alleged  additional  cost  of 
530,000,  the  contractor  is  not  entitled  to 
my  extra  compensation. 

ippeal  of  Dawson  &  Cordett,  CA-89  (Apr. 
',  1951) 

A  claim  based  on  increased  costs  al- 
egedly  incurred  by  a  construction  contrac- 
tor because  a  Govt,  agency  delayed  in  fur- 
ishing  certain  materials  specified  in  the 
ontract  is  in  the  nature  of  a  claim  for  un- 
Iquidated  damages  which  an  administra- 
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tive  office  of  the  Govt,  is  without  authority 
to  entertain. 

Appeal  of  Haas  &  Rothschild,  CA-111  (Apr. 
23,  1951) 

A  claim  based  on  increased  costs  alleg- 
edly incurred  by  a  construction  contractor 
because  a  Govt,  agency  delayed  in  furnish- 
ing certain  materials  specified  in  the  con- 
tract is  in  the  nature  of  a  claim  for  un- 
liquidated damages,  which  an  administra- 
tive officer  of  the  Govt,  is  without  authori- 
ty to  entertain. 

Stiers    Bros.    Construction    Co.,    CA-118 
(June  20, 1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  contractor  because  of  the  delay  of  the 
Govt,  in  furnishing  materials  under  a  con- 
struction contract  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 
Appeal  of  Henly  Construction  Company, 
CA-134  (Oct.  8, 1951) 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  for  the  per- 
formance of  the  contract  is  not  due  to  an 
unforeseeable  cause  such  as  would  excuse 
prompt  performance,  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 
dinary, or  unusual  that  they  could  not  have 
been  anticipated  at  the  time  when  the  con- 
tract was  entered  into. 
Appeal  of  C.  B.  Lauch  Construction  Co., 
CA-133  (Oct.  10, 1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein, 
actual  or  relative,"  there  is  no  authority 
for  adjusting  the  unit  prices  to  cover  addi- 
tional costs  allegedly  arising  out  of  the 
existence  of  an  excess  or  a  deficiency  in 
the  quantities  stated  in  the  schedule. 

Where  a  contract,  drafted  by  the  Govt., 
contains  a  provision  that  the  contractor 
"will  be  required  to  procure  material  for 
backfill  from  the  borrow  areas  as  shown 
on  *  *  *"  a  specified  drawing,  and  that 
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material  for  specified  operations  "shall  be 
obtained"  from  specified  geographic  loca- 
tions, and,  after  commencement  of  the 
work,  a  Govt,  representative  "suggests" 
that  the  material  be  obtained  from  a  dif- 
ferent location,  resulting  in  a  material 
change  in  the  character  and  cost  of  the 
work,  the  contractor  is  entitled  to  an  equit- 
able adjustment  covering  the  additional 
costs  incurred. 

Appeal  of  George  B.  Henly  Construction 
Co.  Inc.,  OA-120  (Nov.  1, 1951) 

Where  a  contractor  on  Apr.  25,  1950,  re- 
ceived notice  of  the  award  of  the  contract, 
but  failed  to  order  essential  material  until 
Aug.  21,  1950,  and  by  that  time  a  scarcity 
of  such  material  had  resulted  from  the 
Korean  conflict  (which  had  begun  on  June 
25,  1950),  delay  in  performance  of  the  con- 
tract attributable  to  the  difficulty  of  ob- 
taining the  scarce  material  is  not  excusable 
as  "due  to  unforeseeable  causes  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  contractor." 

Lakeside  Bridge  and  Steel  Company,  CA- 
137  (Nov.  27, 1951) 

Where  the  specifications  of  a  construc- 
tion contract  require  the  installation  of 
single  laundry  trays  and  the  drawings  re- 
quire the  installation  of  double  laundry 
trays,  the  specifications  control  under  a 
contractual  provision,  drafted  by  the 
Govt.,  which  states  that  "In  case  of  dif- 
ference between  drawings  and  specifica- 
tions, the  specifications  shall  govern." 
Appeal  of  Boespflug-Kiewit-Morrison,  CA- 
139  (Nov.  30, 1951) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt, 
furnished  defective  material  and  thus  de- 
layed the  work  is  in  the  nature  of  a  claim 
for  unliquidated  damages,  which  an  ad- 
ministrative officer  of  the  Govt,  is  without 
authority  to  consider. 

A  provision  in  a  contract  authorizing 
the  Govt,  to  suspend  work  under  the  con- 
tract, and  providing  for  the  allowance  of 
the  contractor's  necessary  expenses  due  to 
delay  caused  by  such  a  suspension,  relates 
only  to  the  issuance  of  an  affirmative  di- 
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rective  by  the  Govt,  suspending  the  work, 
and  does  not  cover  delay  due  to  the  al- 
leged failure  of  the  Govt,  to  fulfill  its  obli- 
gations under  the  contract. 
Donovan — James — Wismer  <£-  Becker,  CA- 
159  (Oct.  3,  1952) 

Where  a  contractor  fails  to  comply  with 
a  time  limit  prescribed  in  the  contract  for 
the  filing  of  a  written  protest  against  a 
requirement  that  the  contractor  perform 
work  which  it  believes  to  be  outside  the 
scope  of  the  contract,  the  contractor  can- 
not thereafter  claim  additional  compensa- 
tion, over  and  above  that  stipulated  in  the 
contract,  for  such  work. 
Trans-Electric  Company,  CA-156  (Oct.  9, 
1952) 

Under  Art.  3  of  the  standard  form  of 
construction  contract,  changes  in  the  speci- 
fications of  the  contract  must  be  in 
writing. 

Morrison-Knudsen  Company,  Inc.,  CA-174 
(Sept.  2,  1953) 

A  claim  for  damages,  which  is  not  fixed, 
or  even  in  the  determination  of  the  con- 
tracting parties,  and  which  is  based  upon 
an  alleged  breach  of  contract,  is  a  claim 
for  unliquidated  damages. 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  contractor  because  of  the  delay  of  the 
Govt,  in  furnishing  materials  under  a  con- 
struction contract  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 
Appeal  of  Donovan  Construction  Co.,  CA- 
216  (June  22,  1954) 

The  Govt,  is  not  liable  in  damages  to 
private  landowners,  under  the  annual  ap- 
propriation acts  of  the  Department  of  the 
Interior,  for  injuries  to  their  lands  by 
flooding  caused  by  the  negligence  of  an  in- 
dependent contractor  constructing  an  irri- 
gation canal  for  the  Bur.  of  Reclamation. 
Claims  of  Clairemott,  Inc.,  et  al.,  T-442 
(Ir.)  (Sept.  28,  1954) 

Where  a  construction  contractor  is  urged 
orally  to  divert  equipment,  reschedule 
work,  and  increase  the  man-hours  of  its 
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employees,  in  order  to  expedite  construc- 
tion work  which,  through  no  fault  or 
negligence  of  the  contractor,  is  behind, 
later  consideration  on  the  merits  by  the 
contracting  officer  of  claims  representing 
the  additional  costs  incurred  may  consti- 
tute a  waiver  of  any  procedural  require- 
ment for  timely  protest  in  writing  as  a 
prerequisite  to  recovery. 

The  standard  language  of  par.  7  of  Bur. 
of  Reclamation  specifications  for  construc- 
tion contracts,  providing  that  commence- 
ment, prosecution,  and  completion  of  work 
"shall,  at  all  times  during  the  continuance 
of  the  contract,  be  subject  to  the  approval 
of  the  contracting  officer  and  shall  be  such 
as  to  insure  the  completion  of  the  work 
within  the  specified  period  of  time"  may 
i  not  be  invoked  to  preclude  payment  of  ad- 
■  ditional  costs  incident  to  extra  work  re- 
:  quired  by  the  Govt,  so  as  to  make  timely 
completion  of  construction  work  which  has 
I  been  unduly  delayed  by  excusable  causes. 
When  a  contractor  was  orally  requested 
by  the  contracting  officer  or  his  authorized 
representative    to    expedite    construction 
work,  and  the  contracting  officer  or  his  au- 
thorized representative  agreed  to  consider 
the  claim  subsequently  on  its  merits,  but 
.  upon  subsequent  consideration  determined 
\  that  the  additional  work  necessary  to  ac- 
;  celerate  the  construction  could  be  required 
under  the  terms  of  the  contract  without  the 
payment  of  additional  compensation,  an 
i  extra  work  order  may  be  issued  nunc  pro 
tunc. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion And  Vinnell  Company,  Inc.,  CA-169 
(Supp.)  (Dec.  8, 1954) 

DEVELOPMENT  FARMS 

A  provision  in  a  lease  requiring  that 
,  farming  operations  be  performed  by  the 
,  "lessee  personally,  by  members  of  his  im- 
mediate  family,  or  by  employees  under  his 
■  direct  supervision,"  required  that  a  lessee 
conduct  farming  operations  on  his  lease  for 
his  own  account  and  such  requirement  is 
:  not  satisfied  by  the  physical  performance 
of  work  on  a  lease  by  the  lessee  on  behalf 
1  of  a  partnership  of  which  he  is  a  member. 
Where  the  stated  object  of  an  advertise- 
ment of  lands  for  lease  is  the  leasing  of  a 
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single  lot  to  an  individual  veteran  to  per- 
mit him  to  farm  it  on  his  own  account,  and 
where  individuals,  as  members  of  partner- 
ships, circumvented  by  subterfuge  such 
stated  object  by  obtaining  leases  as  a  part 
of  a  scheme  to  obtain  for  their  partner- 
ships lands  to  which  they  were  not  en- 
titled, such  leases  may  properly  be  can- 
celed on  the  ground  that  the  partnerships, 
under  such  circumstances,  are  the  real 
parties  in  interest  to  the  leases  rather 
than  the  individual  named  lessees. 
Solicitor's  Opinion,  M-36156  (Feb.  13, 
1953) 

Lands  may  be  leased  or  purchased  for 
the  establishment  of  development  farms 
pursuant  to  sec.  7  of  the  act  of  June  17, 
1902  (32  Stat.  389),  in  order  to  assist  the 
Secretary  of  the  Interior  in  obtaining  data 
and  information  which  are  essential  to  the 
proper  performance  of  functions  provided 
for  in  the  1902  act  and  supplementary 
statutes. 

Lease  or  Purchase  of  Lands  for  Develop- 
ment Farms,  M-36219  (May  12, 1954) 

DISTRIBUTION  SYSTEMS 

Use  of  construction  and  general  investi- 
gations funds  for  designs  and  estimates  of 
distribution   systems  for  the  authorized 
Central  Valley  Project. 
Memorandum  (Oct.  25, 1946) 

Validity  of  rate  schedule  depends  upon 
the  provisions  of  the  Fort  Peck  Project 
Act  and  the  Flood  Control  Act  of  1944  per- 
taining to  the  use  of  receipts  from  the  sale 
of  power.  Dams  under  the  jurisdiction  of 
the  Dept.  of  Defense  must  be  deposited 
into  the  Treasury  as  miscellaneous  re- 
ceipts. The  proposed  schedule  does  not  pro- 
vide for  that  properly.  Legislation  will  be 
necessary  before  the  proposed  rate  sched- 
ule could  be  put  into  effect. 

Criticism  of  the  language  of  the  report 
on  the  proposed  rate  schedule  follows. 

Concluding  paragraph  asks  why,  if  we 
charge  irrigation  units  for  power,  should 
we  not  charge  the  Army? 
Report  on  Proposed  Rate  Schedules  for 
Missouri  River  Basin  Project,  Department 
of  the  Interior,  Bureau  of  Reclamation, 
Regions  VI  and  VII,  Washington,  D.C., 
April  It,  1949  (Apr.  26, 1949) 
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Applicability  of  the  Excess-Land  Pro- 
visions of  the  Federal  Reclamation  Law 
to  the  Boulder  Canyon  Project  Act 
Solicitor's    Opinion,    M-33902     (May    31, 
1945) 

Questions  in  connection  with  the  pro- 
gram of  the  Bur.  of  Reclamation  for  action 
consistent  with  acreage  limitations  of  the 
Federal  Reclamation  laws. 

On  those  operating  reclamation  projects 
where  the  acreage  limitation  of  the  rec- 
lamation laws  have  not  been  effectively 
carried  out,  may  the  Secretary  now  permit 
the  continued  delivery  of  water  to  "excess 
lands"  on  condition  that  the  new  owner  of 
such  lands,  by  the  execution  of  a  recordable 
contract,  agree  to  dispose  of  such  lands 
within  a  reasonable  period  fixed  by  the 
Secretary  and  at  their  "open  market 
value"  at  the  time  of  sale  ? 

The  fact  that  any  particular  period  has 
elapsed,  during  which  the  administrative 
officers  charged  with  carrying  out  the  pro- 
visions of  law  have  failed  to  do  so,  does 
not  of  itself  enlarge  the  rights  or  privileges 
of  the  parties  affected  or  diminish  the  duty 
of  the  administrative  officers  to  see  to  the 
application  of  the  law.  On  the  other  hand, 
it  is  well  recognized  to  be  within  the  au- 
thority of  the  administrative  officer  re- 
sponsible, where  a  situation  needs  to  be 
corrected  because  of  such  failure,  to  per- 
mit a  reasonable  time  and  method  for 
achieving  complete  correction,  in  the  light 
of  the  position  in  which  the  parties 
affected  may  then  be. 

Solicitor's    Opinion,    M-34999     (Oct.    22, 
1947) 

FINDINGS  OF  FEASIBILITY 

The  Secretary  of  the  Interior  is  author- 
ized by  sec.  9  of  the  Boulder  Canyon 
Project  Act  to  open  to  entry  only  public 
lands  in  which  he  finds  are  "practicable  of 
irrigation  and  reclamation." 

Whether  a  particular  area  of  public 
land  is  "practicable  of  irrigation  and  rec- 
lamation" is  a  question  of  fact  to  be  de- 
cided by  the  Secretary  of  the  Interior,  and 
a  mistaken  determination  made  by  one 
Secretary  that  the  area  is  "practicable  of 
irrigation  and  reclamation"  does  not  pre- 
vent a  subsequent  Secretary  from  revers- 
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ing  the  earlier  finding  on  the  basis  of  the 
later  and  more  adequate  data. 
East  Mesa  Lands,  Imperial  Irrigation  Dis- 
trict, California,  M-35090  (Mar.  18,  1949) 

Necessity  for  issuance  of  finding  of 
feasibility  in  connection  with  appropria- 
tion item  of  $100,000  for  emergency  recon- 
struction of  the  Northwest  Unit  pipeline 
of  the  Grants  Pass  Irrigation  District  in- 
serted by  the  Senate  in  H.R.  3838. 

If  the  language  of  the  item  relative  to 
Grants  Pass  constitutes  an  authorization, 
a  formal  finding  of  feasibility,  transmitted 
to  the  affected  states,  the  Secretary  of  the 
Army,  the  President  and  Congress,  is  not 
required. 

The  Congress  appropriated  not  to  ex- 
ceed $100,000  for  "emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  *  *  *." 
The  use  of  the  work  emergency  constitutes 
an  authorization. 

The  Secretary  is  still  required,  however, 
to  advise  the  Congress  whether  the  project 
is  feasible  from  an  engineering  and  finan- 
cial standpoint  and  that  the  reimbursable 
fund  will  be  returned. 
Memorandum  (Sept.  21,  1949) 

INVESTIGATIONS 

Charges  of  maladministration  at  CPS 
Cam])  No.  Ill,  Mancos  Project,  Colorado. 

Held:  The  charges  of  Assignee  Le- 
Compte  are  largely  substantiated  by  the 
record,  and  it  is  suggested  that  the  De- 
partment of  Justice  be  requested  to  con- 
sider the  advisability  of  discontinuing 
opposition  to  the  appeal  or  obtaining  a 
reversal  of  the  conviction.  If  conviction 
stands,  the  further  suggestion  should  be 
made  that  the  Attorney  General  consider 
recommending  a  pardon. 
Memorandum  (May  23,  1946) 

Review  of  legal  propriety  of  entering  in- 
to contracts  wherein  the  Govt,  is  commit- 
ted for  expenditures  in  future  fiscal  years 
and  prepared  memo  for  information  .  .  . 
Contract  Obligations  Beyond  Fiscal  Year 
(Dec.  5,  1946) 

Discussion  of  speech  made  by  Commis- 
sioner in  which  he  pointed  out  to  members 
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of  the  above  club  that  it  was  up  to  the  peo- 
ple of  Calif,  to  decide  whether  they  de- 
sired either  to  have  Congress  pass  an  act 
for  the  construction  of  Folsom  Dam  for 
flood  control  and  navigation  purposes  only, 
or  whether  they  preferred  to  have  the  dam 
constructed  as  a  multiple-purpose  dam  for 
irrigation  and  power  as  well.  The  former 
method  would  require  construction  by  the 
Army  Engineers  while  the  latter  would 
necessitate  construction  by  the  Bur.  of 
Reclamation. 

Considered  in  the  aggregate,  the  Federal 
Reclamation  Laws  vest  in  the  Commission- 
er the  duty  of  making  investigations,  sur- 
veys and  examinations  of  prospective  proj- 
ects and  to  place  them  in  the  form  of  pub- 
lic reports  before  the  President  and  Con- 
gress. If  the  public  is  informed  of  the  plans 
and  purposes  of  the  Govt.,  greater  coop- 
eration can  be  obtained  and  more  certain 
are  they  of  being  achieved. 

In  the  Fact  Finders'  Act  of  Dec.  5,  1924, 
authority  is  granted  to  enter  into  agree- 
ments with  States,  municipalities  and  other 
interests  for  cooperative  investigations.  It 
is  elementary  in  the  administration  of  a 
program  under  the  Federal  Reclamation 
Laws  that  the  interests  of  the  people  come 
first  and  that  they  must  be  kept  advised  at 
all  times  of  the  plans  being  developed  by 
the  Bur.  of  Reclamation  and  that  they  must 
be  enabled  intelligently  to  advise  with  the 
Bur.  of  Reclamation  in  the  development  of 
those  plans.  The  only  way  in  which  this  can 
be  done  is  by  the  dissemination  of  adequate 
information  by  consultation  and  discussion 
with  local  groups,  reports,  printed  publi- 
cations, or  other  media.  Congress  has  not 
only  recognized  the  authority  of  the  Bur. 
of  Reclamation  to  disseminate  useful  infor- 
mation but  it  has,  by  specific  direction  in 
the  appropriation  acts  since  1942,  made  it 
clear  that  funds  appropriated  for  the  Bu- 
reau shall  be  available  for  that  purpose. 
The  Flood  Control  Act  of  Dec.  22,  1944, 
states  the  policy  of  Congress  "to  recognize 
the  interests  and  rights  of  the  States  in 
determining  the  development  of  the  water- 
sheds within  their  borders  and  likewise 
their  interests  and  rights  in  water  utiliza- 
tion and  control  *  *  *."  An  examination 
of  the  statute  of  the  Anti-Lobbying  Act  is 
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made  and  the  Solicitor's  Op.,  M-35025, 
Feb.  3,  1948,  is  quoted,  which  centers 
around  the  practice  of  a  Bureau  chief  or 
head  of  a  Department  writing  letters 
throughout  the  country  sending  telegrams 
for  organizations,  men  and  companies  to 
write  to  their  Congressmen  on  behalf  of  leg- 
islation, which  the  bill  is  designed  to  stop. 
Statements  of  legislators  who  spoke  on  the 
bill  are  quoted  in  part.  The  applicability  of 
the  Anti-Lobbying  Act  to  a  particular  case 
would  necessitate  a  decision  on  the  fol- 
lowing: (a)  Did  the  case  involve  the  use, 
directly  or  indirectly,  of  appropriated 
funds?;  (b)  If  the  answer  to  question  (a) 
is  in  the  affirmative,  were  the  funds  ex- 
pended for  "personal  service,  advertise- 
ment, telegram,  telephone,  letter,  printed 
or  written  matter,  or  other  device?;  and 
(c)  If  the  answers  to  questions  (a)  and 
(b)  are  in  the  affirmative,  was  the  officer 
or  employee  who  was  responsible  for  the 
expenditure  motivated  by  an  intent  or  de- 
sign to  induce  or  cause  the  public  to  bring 
pressure  to  bear  upon  a  Member  or  Mem- 
bers of  Congress  with  respect  to  a  pending 
or  prospective  legislative  or  appropriation 
item? 

The  language  of  the  act  "intended  or  de- 
signed to  influence  in  any  manner"  is  gen- 
eral and  indefinite.  There  is  a  possibility 
that  it  could  be  held  void  for  uncertainty 
and  that  may  be  one  reason  why  no  crim- 
inal prosecution  has  been  attempted  in  the 
29  years  since  the  statute  was  enacted. 
Speech  Before  the  Eiwanis  Club  on  Nov.  12, 
1947,  on  Folsom  Dam  (Apr.  7, 1948) 

Legal  propriety  of  the  transfer  of  proj- 
ect and  general  investigations  funds  to 
the  Office  of  the  Secretary  and  other  Fed- 
eral offices  for  expenditure  in  D.C.  as 
assessment  to  cover  expenses  of  the  Sug- 
gestions Committee  and  the  Central  Li- 
brary. 

Each  transfer  must  be  considered  indi- 
vidually. In  order  to  expend  funds  from, 
for  example,  the  Central  Valley  project, 
for  the  Central  Library,  it  must  be  shown 
that  the  use  by  the  library  is  for  some  pur- 
pose incidental  to  the  construction  or 
maintenance  of  the  project. 
Use  of  Project  Funds  in  the  Dist.  of  Col. 
(Dec.  31, 1949) 
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A  transfer  of  funds  by  the  Bur.  of  Recla- 
mation to  the  Fish  and  Widlife  Service 
may  properly  be  made  under  sec.  2  of  the 
act  of  Mar.  10, 1934,  as  amended,  to  finance 
investigations  by  the  latter  in  connection 
with  the  construction  of  diversion  works 
which  had  been  authorized  as  of  Aug.  14, 
1946,  but  on  which  construction  had  not  yet 
begun. 

Transfer  of  Funds  by  Bureau  of  Reclama- 
tion to  Fish  and  Wildlife,  M-36021  (Jan. 
4,  1950) 

The  Flood  Control  Acts  of  1944  and  1950 
authorize  the  performance  of  work  on  the 
Arkansas-Red-White  River  investigations 
by  the  Bur.  of  Reclamation. 

The  reference  in  sec.  8  of  the  Flood  Con- 
trol Act  of  1944  to  the  reclamation  laws  is 
a  direction  as  to  the  manner  in  which  irri- 
gation works  covered  by  that  section  are  to 
be  constructed,  operated  and  maintained 
and  is  not  a  limitation  on  the  geographical 
area  in  which  the  Bureau  of  Reclamation 
may  operate. 

Investigations  of  Arkansas-Red-White  Riv- 
ers by  Bureau  of  Reclamation  (Sept.  12, 
1952) 

OPERATION  AND  MAINTENANCE 

Claim  for  Damage  to  Property. 
D.  E.  Pramberg,  M-33820  (Jan.  20,  1945) 

Claims  for  Damage  to  Property. 
Percy  O.  Huehne,  M-33899  (Jan.  31,  1945) 

33  Claims. 

Claims  for  Damage  to  Property. 
Solicitor's    Opinion,    M-33753     (Mar.    31, 
1945) 

Claim  for  Damage  to  Property. 
Chester   H.   Hamaker,    M-33753-A    (May 
28, 1945) 

Claim  for  Damage  to  Property. 
R.    L.    Northington,    M-34070     (May    28, 
1945) 

Damage  to  Property. 

Solicitor's  Opinion,  M-34157  (Sept  17 
1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34141     (Oct     19 
1945) 
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Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34097  (Dec.  7,  1945) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34099  (Feb.  6,  1946) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34230  (Feb.  6, 1946) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34293     (Feb.    28, 
1946) 

Claim  should  be  denied  under  Interior 
Department  Appropriation  Act,  1946,  since 
damage  was  not  the  direct  result  of  the 
operations  of  the  U.S.  in  the  survey,  con- 
struction, operation  or  maintenance  of 
irrigation  works. 
./.  H.  Ogburn,  M-34484  (July  23,  1940) 

Claim  should  be  allowed  in  part  under 
Interior  Department  Appropriation  Act, 
1947,  since  damage  to  land  by  fire  was 
caused  by  reason  of  the  operations  of  the 
U.S.  in  the  maintenance  of  irrigation 
works. 
J.  E.  Miller,  M-34657  (Aug.  27,  1946) 

Question  whether  the  Buretu  is  author- 
ized to  spend  money  appropriated  for  the 
Colorado  River  front  work  and  levee  sys- 
tem for  the  maintenance  and  repair  of  a 
temporary  weir  which  was  placed  in  the 
Colorado  River  in  1945  by  the  Bureau. 
Memorandum  (Nov.  12, 1946) 

Maintenance     of     Palo     Verde     Weir, 
Reclamation. 
Memorandum  (Jan.  24, 1947) 

Claim  has  been  reconsidered  and  al- 
lowed under  the  Federal  Tort  Claims  Act 
since  the  damage  was  caused  by  the 
negligence  of  a  Govt,  employee  in  operat- 
ing a  bulldozer.  Administration  Determi- 
nation. 

Solicitor's    Opinion,    M-34441     (Apr.    14, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims 
Act,  since  damage  was  caused  by  the 
negligence  of  employees  of  the  Govt,  in 


125 


BUREAU  OF  RECLAMATION — Continued 
OPERATION  AND  MAINTENANCE— Con. 
conducting    blasting    operations    without 
taking  sufficient  precautionary  measures 
to  avoid  damage  to  private  property. 
Claude   E.   and   Margaret    G.    Waggoner, 
M-34486  (May  6,  1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims 
Act,  since  damage  was  caused  by  the 
negligence  of  Govt,  employees  stretching  a 
cable  across  a  highway  without  taking 
sufficient  precautionary  measures  to  avoid 
damage  to  motorists. 

Rio    Grande   Motor   Way,   Inc.,   M-34492 
(May  6,  1947) 

Funds  appropriated  "for  payment  of 
claims  for  damage  to  *  *  *  property  *  *  * 
arising  out  of  the  survey,  construction, 
operation  or  maintenance  of  works"  by 
the  Bur.  of  Reclamation  may  properly  be 
used  to  compensate  because  of  damage  to 
property  resulting  from  the  escape  of  ir- 
rigation water  through  seepage. 

This  type  of  situation  is  distinguishable 
from  those  in  which  damage  results  from 
the  escape  of  irrigation  water  because  of 
the  act  of  a  private  person  or  because  of 
the  burrowing  of  animals. 
James  Purdon  and  Mary  Purdon,  M-34113 
(Aug.  6,  1948) 

Funds  appropriated  "for  payment  of 
claims  for  damage  to  *  *  *  property  *  *  * 
arising  out  of  the  survey,  construction, 
operation  or  maintenance  of  works"  by 
the  Bur.  of  Reclamation  cannot  properly 
be  used  to  pay  compensation  because  of 
damage  to  property  resulting  from  a  rise 
in  the  elevation  of  the  ground  water  table 
caused  by  the  commingling  seepage  water 
from  an  irrigation  project  with  other 
ground  water. 
,  M.  H.  North,  T-102  (Ir.)  (Aug.  6, 1948) 

The  Interior  Department  Appropriation 
Act,  1949,  expressly  provides  funds  for 
health  service  programs  as  authorized  by 
law.  The  act  of  Aug.  8,  1946  (60  Stat.  903, 
5  U.S.C.  150),  is  quoted  relating  to  provid- 
ing for  health  programs  for  Federal  em- 
ployees. Under  the  above  acts,  there  is 
authority  for  establishment  of  a  health 
service   program   for   preventive   inocula- 
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tions  of  Bureau  personnel  whose  duties  ex- 
pose them  to  Rocky  Mountain  Spotted 
Fever  and  Poison  Oak.  Attention  is  called 
to  the  fact  that  in  order  to  support  an  ex- 
penditure of  appropriated  funds  for  such 
purposes  it  must  appear  that  under  the  cir- 
cumstances the  amount  expended  is  rea- 
sonable, that  the  services  provided  the  em- 
ployees represent  precautionary  and  pre- 
ventive measures  rather  than  curative 
treatment ;  and  that  they  primarily  are  for 
the  benefit  of  the  Govt,  and  are  a  neces- 
sary incident  to  the  successful  prosecution 
of  the  Bureau's  work. 

Use  of  Federal  Funds  for  Tick  Fever  Inocu- 
lation (Apr.  25, 1949) 

General  Investigations  funds  are  avail- 
able for  the  studies  in  question.  The  same 
is  true  of  the  Colorado  River  Development 
Board  funds,  except  that  they  must  be 
spent  of  the  Colorado  River  system,  and 
also  of  the  Missouri  River  Basin  Project 
funds.  Funds  appropriated  for  the  con- 
struction of  specific  projects  without  lan- 
guage as  to  their  further  availability  may 
not  be  spent  on  such  a  study. 

Under  the  Reclamation  Project  Act  of 
1939  no  money  may  be  expended  for  the 
construction  of  a  project  until  after  the 
Secretary  has  investigated  and  reported 
to  the  President  and  the  Congress  on  vari- 
ous phases  of  the  project.  One  of  these 
phases  is  the  availability  of  a  sufficient 
water  supply.  These  water  pollution  stud- 
ies have  a  direct  bearing  on  this  question. 

The  General  Investigations  and  Missouri 
River  Basin  items  specifically  provide  for 
cooperation  with  other  Federal  agencies. 
May  Reclamation  transfer  funds  to  Public 
Health  Services  for  water  pollution  stud- 
ies, from  one  of  the  following  appropria- 
tions: General  Investigation  Funds,  Mis- 
souri River  Project  Funds,  Colorado  River 
Development  Funds,  Funds  appropriated 
for  contra  construction  of  projects?  (Nov. 
25, 1949) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  by  a  con- 
struction contractor  because  a  threatened 
exhaustion  of  appropriated  funds  neces- 
sitated a  curtailment  of  operations  over  a 
period  of  several  months  is  in  the  nature 
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of  a  claim  for  unliquidated  damages,  and 
an  administrative  official  is  without  au- 
thority to  consider  such  a  claim. 
T.   E.    Connolly,   Inc.,   CA-101    (Nov.    29, 
1950) 

Damage  caused  by  the  operation  or 
maintenance  of  a  project  constructed  by 
the  Bur.  of  Reclamation,  but  operated  or 
maintained  at  the  time  of  the  damage  by 
an  entity  other  than  the  Bur.  of  Reclama- 
tion, is  outside  the  scope  of  the  provision 
in  the  annual  appropriation  act  providing 
for  the  payment  of  damages  resulting  from 
"activities  of  the  Bureau  of  Reclamation." 

The  funds  now  appropriated  for  the  ac- 
tivities of  the  Bureau  of  Reclamation 
should  not  be  charged  with  damages  re- 
sulting from  a  failure  by  other  entities  to 
execute  a  plan  of  construction  that  the 
Bureau  was  precluded  from  completing  in 
due  course. 

Marilynn  Truscott  and  SoUeig  C.  Evans, 
T-453(Ir.)    (Jan.  15,  1953) 

Where  water  escapes  through  a  break  in 
an  irrigation  canal  and  directly  damages 
private  property,  and  there  is  no  negli- 
gence or  unskillfulness  in  the  construction, 
maintenance,  and  operation  of  the  irriga- 
tion work  by  the  Reclamation  Bureau,  the 
claims  are  payable  as  damages  under  the 
Interior  Department  Appropriation  Act, 
1955. 

Claims   of  Herschel  Read,   et   al.,   T-649 
(Ir.)   (Aug.  9,  1954) 

RECLAMATION  FUND 

If  filling  of  Grand  Coulee  Dam  would 
subject  it  to  intermittent  overflows,  the 
cost  of  measures  to  prevent  recurrence  of 
overflows  above  high-water  mark  may  be 
allowed.  U.S.  v.  Willow  River  Co.,  324  U.S. 
499,  discussed  and  applied. 
Washington  Water  Power  Co.,  M-33792 
(May  17,  1946) 

A  transfer  of  funds  by  the  Bur.  of 
Reclamation  to  the  Fish  and  Wildlife 
Service  may  properly  be  made  under  sec. 
2  of  the  act  of  Mar.  10,  1934,  as  amended, 
to  finance  investigations  by  the  latter  in 
connection  with  the  construction  of  diver- 
sion works  which  had  been  authorized  as 
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of  Aug.  14,  1946,  but  on  which  construc- 
tion had  not  yet  begun. 
Transfer  of  Funds  oy  Bureau  of  Reclama- 
tion to  Fish  and  Wildlife,  M-36021   (Jan. 
4,  1950) 

A  claim  for  compensation  because  of 
alleged  damage  to  the  claimants'  property 
that  is  predicated  upon  the  alleged  fault 
of  a  contractor  working  upon  the  claim- 
ants' property  under  a  contract  with  the 
Bur.  of  Reclamation  is  not  cognizable  un- 
der the  provision  of  the  Interior  Depart- 
ment Appropriation  Act,  1951,  authorizing 
the  use  of  Reclamation  funds  for  the  pay- 
ment of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bur.  of 
Reclamation. 

Such  provision  is  applicable  only  to 
damage  arising  from  activities  of  the  Bur. 
of  Reclamation  which  do  not  involve  the 
element  of  fault. 

Bert  W.  Ripple,  et  al.,  T-309(Ir.)   (Nov.  9, 
1950) 

A  vendor  of  real  estate  to  the  U.S.,  who 
has  received  payment  in  advance  to  cover 
future  damage  to  his  remaining  property 
that  may  occur  because  of  the  "construc- 
tion, operation,  and  maintenance  of  re- 
clamation works"  on  the  purchased  land, 
cannot  properly  be  compensated  under  the 
Interior  Department  Appropriation  Act, 
1951,  for  subsequent  damage  to  his  re- 
maining property  resulting  from  the  seep- 
age of  water  from  a  reclamation  reservoir 
maintained  on  the  land  which  he  convoyed. 
Dillard  B.  Hicks,  TA-33(Ir.)  (Jan.  23, 
1951) 

Where  flood  waters  from  a  flash  flood 
in  the  area  flow  into  an  irrigation  lateral, 
and  the  commingled  flood  and  irrigation 
waters  escape  from  the  lateral  and  over- 
flow adjacent  land,  payment  for  the  re- 
sulting damage  to  the  land  cannot  properly 
be  made  out  of  Bur.  of  Reclamation  funds 
unless  the  escape  of  the  waters  is  attrib- 
utable in  some  way  to  activities  of  the 
Bur.  of  Reclamation  personnel. 
Claim  of  T.  J.  Savell,  T-326(Ir.)  (Apr.  3, 
1951) 

The  Bureau  has  legal  authority  to  re- 
quest funds  for  the  installation  of  20,000 
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kw  of  capacity  at  American  Falls  Dam, 
and  if  such  funds  are  granted  to  proceed 
with  construction  of  the  generating  facili- 
ties. 

American  Falls   Power   Plant,   Minidoka 
Project  (Oct.  28, 1952) 

This  is  a  general  discussion  of  legal  prin- 
ciples involving  contract  administration  to 
implement  the  observations  contained  in  a 
press  release  regarding  suspension  of  work 
on  four  units  of  the  Missouri  River  Basin 
Project  because  of  elimination  of  funds 
for  continuation. 

In  the  case  of  immediate  cessation  of 
activities  the  contracts  could  be  terminated. 
It  has  been  held  that  the  authority  to 
terminate  contracts  is  inherently  lodged  in 
the  contracting  officer.  If  agreement  can- 
not be  reached  between  the  contractor  and 
the  contracting  officer,  the  contract  may 
nevertheless  be  terminated  leaving  the 
contractor  to  present  a  claim  to  the  Gen- 
eral Accounting  Office  or  to  sue  in  the  ap- 
propriate court. 

Another  course  of  action  would  be  sus- 
pension of  work  under  the  contracts.  A 
suspension  for  an  unreasonable  time  would 
amount  to  a  unilateral  breach  of  contract. 
A  suspension  from  now  through  fiscal  year 
1954  would  constitute  an  unreasonable 
period  of  time. 

The  theory  behind  the  "Payments  and 
funds"  article  in  a  contract  is  that  except 
as  appropriated  funds  are  specifically  re- 
served in  stated  amounts  for  earnings  un- 
'  der  the  contract  the  contractor  has  no 
claim  against  the  Govt.  This  is  now  being 
tested  in  the  courts  in  the  case  of  Winston 
Bros,  et  al.  v.  U.S. 

Legal  Problems  Involved  in  Discontinuing 
Construction  of  Missouri  Diversion,  Web- 
ster and  Kirwm  Units,  of  the  Missouri 
River  Basin  Project  (Apr.  20, 1953) 

The  Bureau  of  Reclamation  under  the 
authority  of  the  Interior  Department  Ap- 
propriation Act,  1954  (P.L.  172,  83d  Con- 
gress, p.  8 ;  67  Stat.  268) ,  may  utilize  funds 
for  the  purpose  of  studying  the  recreational 
uses  of  the  Folsom  Reservoir  area,  which 
will  be  transferred  to  the  jurisdiction  of 
the  Bureau  pursuant  to  sec.  2  of  the  act  of 
Oct.  14, 1949. 
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Studies  of  the  reservoir  areas  may  be 
made  through  the  National  Park  Service 
by  a  transfer,  under  31  U.S.C.  686, 1946  Ed., 
of  funds  available  for  that  purpose. 
Transfer  of  Funds  by  the  Bureau  of  Recla- 
mation to  the  National  Park  Service  for 
Planning  Folsom  and  Nimbus  Reservoir 
Areas,    Central   Valley   Project,   M^3618S 
(Jan.  6,  1954) 

An  agreement  between  the  Department 
of  the  Navy  and  the  Department  of  the  In- 
terior that  was  made  pursuant  to  express 
authority  in  the  act  of  Oct.  11,  1951,  gov- 
erns the  construction  of  the  "Second  Bar- 
rel" of  the  San  Diego  Aqueduct  by  the 
Bur.  of  Reclamation  and  the  expenditure 
for  that  purpose  of  funds  made  available 
by  the  Dept.  of  the  Navy.  Therefore,  the 
propriety  of  changing  payments  of  accrued 
annual  leave  of  employees  on  the  Aqueduct 
payroll  to  such  funds  is  not  governed  by 
the  rule  laid  down  in  the  Comptroller 
General's  decision  of  May  14,  1953  (32 
Comp.  Gen.  521),  but  must  be  determined 
in  the  light  of  the  agreement  between  the 
two  Departments. 

Payment   of  Accrued   Leave — San  Diego 
Aqueduct,  M-36237  (Aug.  6,  1954) 

RECORDABLE  CONTRACTS 

In  the  absence  of  a  provision  in  a  patent 
or  water-right  certificate  stipulating  that 
a  forfeiture  would  occur  upon  breach  of 
the  conditions  expressed  therein,  lands 
acquired  by  lending  agencies  through  fore- 
closure proceedings  or  through  conveyances 
in  lieu  of  foreclosure  may  be  held  for  longer 
periods  than  two  years  without  being  sub- 
ject to  forfeiture  under  sec.  3  of  the  act 
of  Aug.  9,  1912,  supra,  no  portion  of  which 
is  applicable  in  the  Central  Valley  Project. 

The  excess-land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act;  in  accordance  with  the 
provisions  of  sec.  46,  lending  agencies  who 
become  excess  landowners  are  entitled  to 
receive  water  for  such  excess  land  upon 
compliance  with  the  conditions  set  forth  in 
sec.  46,  namely,  execution  of  recordable 
contract  for  the  sale  of  such  excess  lands 
upon  terms  and  conditions  satisfactory  to 
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the  Secretary  of  the  Interior  and  at  prices 
fixed  by  him  as  prescribed  in  sec.  46. 
Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31,  1949) 

RECREATIONAL  DEVELOPMENT 

Discusses  the  question  of  jurisdiction  in 
Boulder  Dam  National  Recreational  Area 
and  the  Shasta  Dam  and  Millerton  Lake 
areas.  Fundamentally  there  is  no  distinc- 
tion as  to  the  nature  and  extent  of  the 
Service's  administrative  jurisdiction  in  the 
two  areas.  The  Bur.  of  Reclamation  has 
primary  administrative  jurisdiction  in  the 
areas  and  this  Service  acts  merely  as  the 
agent  of  the  Bureau  in  administering  rec- 
reational uses  therein  since  the  dominant 
purpose  contemplated  by  the  statutory  au- 
thorizations for  the  projects  is  the  storage, 
release  and  utilization  of  water  for  recla- 
mation of  arid  lands. 
Memorandum  (May  20, 1946) 

Squatters  using  land  withdrawn  for 
reclamation  purposes  held  not  to  have  been 
in  trespass  where  Bur.  of  Reclamation  was 
aware  of  fact  that  withdrawn  area  was 
occupied  by  many  squatters,  some  of  whom 
had  moved  onto  the  land  in  order  to  es- 
tablish small  commercial  enterprises  and 
to  lease  cabin  space  to  persons  working  on 
the  construction  of  Parker  Dam,  and 
where  Bureau  made  no  effort  to  have 
squatters  removed. 

Five-acre  tract  application  must  be  re- 
jected in  view  of  refusal  of  Federal  Power 
Commission  to  restore  land  to  entry,  but 
perhaps  possible  to  grant  special  land-use 
permit. 

William  B.  Buchanan,  Los  Angeles  05^550 
"L",  Occupancy  Trespass,  A-24023  (Feb. 
28,  1947) 

The  Act  of  Mar.  4,  1931,  46  Stat.  1530, 
which  withdrew  certain  lands  to  protect 
the  water  supply  of  the  City  of  Los  Angeles 
and  other  cities  in  Calif.,  permits  the  use 
of  the  land  for  recreational  or  grazing 
purposes  but  does  not  authorize  permanent 
settlement  upon  the  lands.  Departmental 
circulars  of  April  18  and  June  6,  1935,  53 
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I.D.  369,  which  permitted  use  of  the  with- 
drawn lands  "for  recreational  purposes" 
without  "any  special  permit"  related  to 
such  uses  as  hiking,  hunting,  fishing,  over- 
night camping,  canoeing,  swimming,  and 
other  similar  uses  but  did  not  authorize 
permanent  use  and  occupation  and  the 
construction  of  permanent  improvements 
without  specific  authorization  by  the  De- 
partment. 

Under  California  law  the  improvements 
permanently  placed  on  the  land  belong  to 
the  owner  of  the  land  except  as  specified 
in  sec.  1013,  Deering's  Calif.  Civil  Code 
(1941). 

Gean  Lathrop,  2129034;  Sacramento  036130 
"L",  A-24635  (July  2,  1947) 

REHABILITATION  AND  BETTERMENT 

A  discussion  of  seven  major  questions 
raised  in  Mr.  Fisher's  memo  of  July  23, 
1948,  to  Chief  Counsel  with  conclusions  re 
above. 

Rehabilitation  and  Betterment  Program 
Under  Item  Contained  in  the  Interior  De- 
partment Appropriation  Act  (P.L.  8Jfl, 
80th  Congress,  2d  Session),  for  Fiscal  Year 
Ending  June  SO,  19J,9  (Sept.  3, 1948) 

The  Solicitor  of  the  Interior,  on  Nov. 
16,  1945,  construed  sec.  5  of  the  Flood 
Control  Act  of  1944  to  embrace  authority 
for  construction  of  a  steam  generating 
plant  to  firm  up  hydrogenerated  power 
generated  at  the  reservoir  projects  of  the 
War  Department  (now  Department  of  the 
Army).  Thus  it  would  be  held  that  sec.  5 
embraces  the  authority  to  purchase  energy 
to  accomplish  the  same  result. 

The  Reclamation  Act  of  1902  itself  was 
sustained  as  constitutional  under  the 
property  clause  in  U.S.  v.  Hanson,  167  Fed. 
881  as  an  exercise  by  the  Congress  of  its 
power,  "to  make  marketable  and  habit- 
able large  areas  of  desert  land  within  the 
public  domain."  In  accordance  with  the 
conclusions  expressed  in  the  opinion  of  the 
General  Counsel  of  TVA,  Feb.  9,  1948,  it  is 
believed  that  in  a  proper  case  the  Supreme 
Court  would  hold  that  constitutional 
authority  exists  for  the  purchase  of  elec- 
trical energy  for  firming  purposes.  So  far 
as  the  Bureau's  supplying  power  to  con- 
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tractors  engaged  in  construction  work  for 
the  Corps  of  Engineers  under  the  Missouri 
Basin  development  is  concerned,  the  In- 
terior Department  Appropriation  Act,  for 
the  fiscal  year  1949,  under  the  heading 
Missouri  River  Basin  makes  the  funds 
therein  appropriated  available  expressly 
for,  among  other  purposes,  "The  purchase 
of  power." 

Purchase  of  Supplemental  Power  by  the 
Bureau  for  Resale  (Oct.  15,  1948) 

Sec.  7  of  the  Reclamation  Project  Act  of 
1939  authorizes  the  making  of  allocations 
of  costs  in  accordance  with  the  provisions 
of  sec.  9  of  the  same  act.  Sec.  9  in  turn 
provides  that  there  may  be  allocated  to 
flood  control  or  navigation  the  part  total 
estimated  cost  of  construction  which  the 
Secretary  may  find  to  be  proper,  and  pro- 
vides further  that  in  connection  with  the 
making  of  such  an  allocation  the  Secre- 
tary shall  consult  with  the  Chief  of  Engi- 
leers  and  the  Secretary  of  the  Army. 
Emergency  Rehabilitation — Ochoco  Dam, 
Dreg.  (Aug.  4,  1949) 

Rehabilitation     of    Irrigation     District 
Dam— Authorization     by     Appropriation 
Ect— Act  of  March  10,  1934,  as  amended 
,116  U.S.C.  662,  1946  ed.) 
:    An  item  in  an  appropriation  act  which 
authorizes  the  Department  to  undertake 
jhe  emergency  rehabilitation  on  a  reim- 
bursable  basis   of   an   existing   structure 
ivhich  is  neither  owned  by  nor  under  the 
ontrol  of  the  Federal  Government  is  not 
n  authorization  to  a  Federal  agency  to 
mpound,  divert,  or  otherwise  control  wa- 
'ers  within  the  meaning  of  sec.  2  of  the 
ct  of  Mar.  10,  1934,  as  amended,  and  that 
tatutory   provision   is   inapplicable   with 
espect  to  work  done  by  the  Department 
n  the  structure. 
Since  sec.  2  of  the  act  of  Mar.  10,  1934, 
s  amended,  is  inapplicable  to  the  reha- 
ilitation  of  an  existing  structure  which 
'.  neither  owned  by  nor  under  the  control 
"E  the  Federal  Government,  a  request  for 
nonreimbursable  appropriation  to  con- 
duct fish  screens  as  part  of  the  rehabili- 
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tation  would  probably  be  subject  to  a  point 
of  order. 

Authority  to  Seek  Nonreimbursable  Ap- 
propriations for  Fish  Screens  at  Savage 
Rapids  Dam,  Oregon,  M-36160  (Oct.  13, 
1953) 

REIMBURSABILITY 

Claims  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  Govt,  employees  act- 
ing within  the  scope  of  their  employment. 

Stretching  a  cable  from  one  side  of  a 
highway  to  the  other  without  taking  suf- 
ficient precautionary  measures  constitutes 
negligence. 

Rio  Grande  Motor  Way,  Inc.,  M-34492 
(June  25,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  an  officer  or  employee 
of  the  Govt,  acting  within  the  scope  of  his 
employment. 

Carrying  out  blasting  operations  without 
taking   sufficient   precautionary   measures 
constitutes  negligence. 
Claude  E.  Waggoner  and  Margaret  G.  Wag- 
goner, M-34486  (June  27,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28, 1922  (42  Stat.  1066,  31  U.S.C.  215), 
damage  having  been  caused  by  the  negli- 
gence of  a  Govt,  employee. 
Harold  B.  Love,  M-34458  (July  11,  1946) 

Claim  should  be  allowed  under  the  act 
of   Dec.    28,    1922,    damage   having    been 
caused    by    the    negligence    of    a    Govt, 
employee. 
Lucian  A.  Gray,  M-34380  (July  13,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  a  Govt,  employee  acting  within  the 
scope  of  his  employment. 
Southern  Calif.  Telephone  Co.,  M-34441 
(July  13,  1946) 

Memorandum  is  confined  to  considera- 
tion of  the  effect  of  the  term  "reimbursa- 
ble" in  the  appropriations  item  introduced 
by  the  words  "Missouri  River  Basin  (re- 
imbursable)." It  discusses  reasons  why 
the  term  is  not  to  be  given  effect  as  legisla- 
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tion.  Then  it  goes  through  9  pages  of  quotes 
and  discussions  of  the  term  ending  up  with 
the  most  reasonable  interpretation  of  the 
term  as  being  "just  a  sort  of  catch-all  word 
that  is  put  in  there  to  assist  in  securing 
sufficient  funds." 

Missouri  Basin  Budget  Estimates  (Oct.  16, 
1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress),  since  damage  to  aerial  com- 
munication line  was  caused  by  the  negli- 
gence of  a  Govt,  driver  in  failing  to  ascer- 
tain that  the  bed  of  a  dump  truck  was 
elevated. 

The  Pacific  Telephone  and  Telegraph  Com- 
pany, M-34526  (Dec.  3,  1946) 

Claim  by  insurance  company  as  subrogee 
may  be  recognized  and  paid  under  Federal 
Tort  Claims  Act.  Administrative  Deter- 
mination. 

Solicitor's    Opinion,    M-34513     (Dec.    12, 
1946) 

Claim  should  be  paid. 
Administrative  Determination  Under  the 
Federal  Tort  Claims  Act. 
Solicitor's    Opinion,    M-34608     (Jan.    31, 
1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  loss  of  claimant's  calf 
was  caused  by  negligence  of  Govt,  driver 
in  failing  to  exercise  control  of  pick-up 
to  avoid  endangering  persons  and  property 
on  road.  Civilian  Public  Service  assignee 
is  Govt,  employee  within  meaning  of  Fed- 
eral Tort  Claims  Act. 

Burdette  E.  Lechner,  M-34632    (Feb.  21, 
1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  the  damage  was  caused 
by  the  negligence  of  the  Govt,  operator  in 
failing  to  observe  parked  motorcycle  in 
pathway  of  his  machine. 

William    G.    Nolan,    M-34638    (Feb.    21, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act, 
since  damage  was  caused  by  the  negligence 
of  a  Govt,  employee  in  failing  to  stop  truck 
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in   time   to   avoid   striking   rear   end   of 
claimant's  automobile.  Administrative  De- 
termination. 

Solicitor's    Opinion,    M-34380     (Apr.    25, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act 
(28  U.S.C.  921  et  seq.),  since  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  operating  a  loaded  truck  without 
chains  on  an  icy  hill. 

Administrative  Determination  Under  the 
Federal  Tort  Claims  Act. 
Solicitor's    Opinion,    M-34458     (May    15, 
1947) 

"Will  a  diminution  of  electrical  energy 
generated  at  Hoover,  Parker,  and  Davis 
Dams  resulting  from  an  upstream  diversion 
of  water  by  a  new  project  constitute  a  cost 
of  the  new  project  within  the  meaning  of 
sec.  9  of  the  Reclamation  Project  Act  of 
1939 — with  specific  reference  to  the  Central 
Arizona  project? 

The  construction  of  these  dams  was  not 
intended  to  impose  a  permanent  servitude 
upon  the  Colorado  River  and  to  prevent  all 
future  upstream  Federal  projects  unless 
those  projects,  by  exchange  of  energy  or  of 
income,  saved  Hoover,  Davis,  and  Parker 
Dams  from  all  losses  occasioned  by  them. 
If  any  loss  is  sustained  that  cannot  be  re- 
imbursed by  energy  from  the  new  project, 
legislation  may  be  necessary. 
Memorandum  (Oct.  9, 1947)' 

Xo  revenue  received  by  the  Army  from 
sale  of  power  may  be  used  to  assist  in  pay- 
ing irrigation  costs  of  Reclamation's  Mis- 
souri River  Basin  Project. 

Legislation  should  be  requested  which 
would  arrive  at  an  over-all  schedule  of 
rates  for  power  produced  at  Federal  Govt. 
installations  in  the  Missouri  River  Basin. 
Rate  Study  and  Recommended  Rate 
Schedules — Missouri  River  Basin  Project 
(Apr.  25,  1949) 

An  employee,  who  intends  to  accept  em- 
ployment for  the  summer  months  only,  is ' 
not  entitled  to  travel  expenses  to  the  place 
where  he  reports  for  duty. 

If  he  obtains  travel  expenses  by  signing 
an  agreement  to  stay  12  months  and  then 
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leaves  the  Govt,  service  before  that  period 
has  expired,  he  is  indebted  to  the  U.S.  to 
the  extent  of  any  moneys  expended  by  the 
Govt,  for  such  travel. 
Traveling  Expenses  in  Connection  ivith 
Employment  by  Reclamation  in  Alaska 
(May  25,  1949) 

Personnel  of  the  Bur.  of  Reclamation 
who  removed  a  fence  belonging  to  a  private 
landowner  while  constructing  a  drainage 
ditch  over  the  land  and  who  failed  to  re- 
build the  fence  within  a  reasonable  time 
thereafter  were  guilty  of  negligence. 

The  failure  of  the  landowner  to  keep  his 
cattle  from  the  ditch  for  an  indefinite  pe- 
riod after  the  fence  had  been  torn  down 
did  not  constitute  contributory  negligence 
such  as  would  bar  the  landowner  from 
recovering  for  the  loss  of  a  cow  which  fell 
into  the  ditch  and  died  there. 
1  Claim  of  Roy  J.  Eells,  TA-40  (Jan.  22, 
1951) 

Where  a  horse  ran  into  a  pole  supporting 
a  transmission  line  and  was  killed,  the 
Department  will  not  pay  a  claim  filed  by 
the  owner  of  the  animal  on  the  theory  that 
',  its  death  arose  out  of  activities  of  the  Bur. 
of  Reclamation,  as  that  term  is  used  in  the 
Interior  Department  Appropriation  Act, 
1952. 

In  the  absence  of  a  clear  mandate  from 
'the  Congress,  the  Department  is  not  an 
insurer  of  every  type  of  damage  or  loss  that 
I  may  result  in  some  manner  from  activities 
of  the  Bur.  of  Reclamation. 
If.  M.  Mitchell,  T^26  (Ir.)  (Jan.  21, 1952) 

Increased  costs  allegedly  incurred  by  a 
construction  contractor  because  flood  wa- 
ters destroyed  some  of  the  construction 
work  before  its   completion   and   accept- 
ance, and  also  caused  the  loss  or  destruc- 
tion of  equipment,   machinery,   and   ma- 
terials are  not  compensable  under  article 
■      3  or  article  4  of  the  standard  form  of  con- 
struction contract. 
..  ^Morrison-Knudsen  Company,  Inc.,  M.  H. 
Easier    Construction    Company,    CA-170 
(Oct.  20,  1952) 

The  fact  that  expenditures  are  made 
from  the  emergency  fund  of  the  Bur.  of 
Reclamation,  authorized  by  the  act  of  June 
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26,  1948,  has  no  bearing  upon  the  reim- 
bursability  or  nonreimbursability  of  the 
expenditures. 

The  purpose  for  which  the  expenditures 
are  made  will  govern  with  respect  to  reim- 
bursability  and,  if  expenditures  are  made 
from  the  emergency  fund  for  a  purpose  for 
which,  under  the  law  and  contractual  ar- 
rangement, expenditures  made  from  reg- 
ular funds  must  be  reimbursed  then  the 
expenditures  from  the  emergency  will  like- 
wise be  reimbursable. 
Reimbursability  of  Expenditures  From  the 
Emergency  Fund  of  the  Bureau  of  Rec- 
lamation, M-36210  (Feb.  15,  1954) 

REPAYMENT      AND      WATER      SERVICE 
CONTRACTS 

The  receipts  from  the  disposal  of  elec- 
tric energy  generated  at  Fort  Randall  dam 
cannot  be  applied  to  the  repayment  of  ir- 
rigation costs  in  the  absence  of  legislation 
to  permit  such  a  practice. 

Memorandum  (Sept.  30, 1946) 

Consolidation  of  certain  financial  opera- 
tions under  the  authority  of  the  Reorga- 
nization Act  of  1945 — provide  for  pooling 
of  power  revenues  and  assignment  for  re- 
payment purposes  to  such  pool  of  power 
revenues  of  irrigation  costs  on  individual 
projects. 

Memorandum  (Nov.  12, 1946) 

Does  the  payment  in  full  of  construction 
charges  against  "excess  lands"  free  such 
lands  of  the  acreage  limitations  of  the  rec- 
lamation laws  in  the  case  of  (a)  lands 
covered  by  water-right  applications;  (b) 
lands  receiving  water  under  joint  liability 
contracts  entered  into  by  irrigation  dis- 
tricts or  similar  organizations;  and  (c) 
lands  receiving  water  by  operation  of  con- 
tracts under  the  Warren  Act? 

(a)  Payment  in  full  of  the  charges  un- 
der a  water-right  application,  except  op- 
eration and  maintenance  charges,  removes 
the  lands  for  which  the  water  right  is  ac- 
quired from  the  operation  of  acreage  re- 
strictions ; 

(b)  Upon  full  payment  of  construction 
obligation  under  a  joint  liability  repay- 
ment contract,  the  lands  receiving  water 
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under  such  contracts  are  relieved  of  the 
statutory  excess-land  restrictions. 

(c)  Where  a  water  right  is  acquired  by 
full  payment  of  the  construction  charges 
due  under  a  Warren  Act  contract,  the 
lands  to  which  the  right  is  appurtenant  are 
to  be  deemed  relieved  from  the  excess-land 
provisions. 

Solicitor's    Opinion,    M-35004     (Oct.    22, 
1947) 

Art.  32  of  the  proposed  contract  states 
that  the  water  supply  to  be  made  avail- 
able to  the  District  from  the  Central  Valley 
Project  will  be  mingled  with  that  which 
the  District  has  now  available  to  it  from 
other  sources  but  that,  notwithstanding  the 
mingling  of  the  District's  water  supply  and 
the  project  water  supply,  the  provisions  of 
the  contract  shall  not  apply  to  the  Dis- 
trict's water  supply. 

In  M-21709  and  M-22401  the  Solicitor 
has  held  that  the  area  in  private  owner- 
ship to  be  served  (160  acres),  and  not  the 
quantity  of  water,  is  the  limitation.  When 
the  district's  supply  is  augmented  by,  and 
mingled  with,  a  project  supply,  the  excess 
land  provisions  apply  and  this  is  not  viola- 
tive of,  or  inconsistent  with,  the  principle 
that  the  U.S.  will  not  interfere  with  the 
district's  vested  water  rights. 

The  over-all  effect  of  Art.  32  is  that  the 
excess  land  provisions  of  the  contract  could 
not  be  applied  unless  it  is  possible  to 
identify  the  project  water  supply.  This 
would  be  impossible  if  both  supplies  are 
to  be  transported  through  a  common  con- 
duit and  the  mingled  supply  is  to  be  applied 
through  the  District's  distribution  system. 
In  view  of  the  importance  of  the  ques- 
tion and  because  the  legal  question  in- 
volved is  controlled  by  a  former  Solicitor's 
opinion,  the  matter  should  be  routed 
through  the  Solicitor  in  accordance  with 
Solicitor's  Memorandum  No.  12. 
Proposed  Water  Service  Contract,  Tulare 
Irrigation  District,  Central  Valley  Project, 
California  (May  5,  1949) 

Where  costs  allocated  to  irrigation  far 
exceed  the  amount  which  is  within  the  re- 
payment ability  of  the  water  users,  there 
is  no  legal  objection  to  the  application  of 
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the  depreciation  method  of  payout  to  costs 
allocated  to  irrigation. 
Repayment  of  Federal  Investment  on  a 
Depreciation  Basis  (Apr.  10,  1952) 

Pending  the  outcome  of  litigation  to  de- 
termine the  relative  obligation  of  the  U.S. 
in  the  Coachella  Valley  County  Water 
District  under  repayment  Contract  No. 
Ilr-781  Supp.  dated  Dec.  22,  1946,  it  would 
not  be  legally  proper  to  deliver  water  to 
the  district  through  facilities  constructed 
at  a  cost  in  excess  of  the  present  $13,500,- 
000  repayment  obligation  of  the  district, 
unless  the  district  agrees  to  repay  such  ex- 
cess costs  if,  and  only  if,  the  Govt,  prevails 
in  the  pending  suit. 

Delivery  of  Water  from  Completed  Works 
in  Coachella  Valley,  M-36150  (Nov.  21, 
1952) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
unders  sees.  7(a)  and  7(c),  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  dis- 
trict as  temporarily  or  permanently  un- 
productive, made  under  sees.  41  and  43  of 
the  Omnibus  Adjustment  Act  of  May  25, 
1926  (43  U.S.C.  423,  424(b)),  and  the, 
authority  of  the  Secretary  of  the  Interior 
under  these  sections,  are  no  longer  effec- 
tive unless  made  so  by  express  provisions 
in  the  amendatory  repayment  contract  and 
in  the  approval  act  of  the  Congress  re- 
quired under  sec.  7(c)  ;  the  authority  of 
the  Secretary  of  the  Interior  in  the  prem- 
ises is  that  in  sec.  8  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485),  and 
it  can  be  exercised  only  upon  request  of  the 
irrigation  district  or  its  duly  authorized 
representative. 

Northport    Irrigation    District,    M-36171 
(May  19, 1953) 
WARREN  ACT 

Does  the  payment  in  full  of  construction 
charges  against  "excess  lands"  free  such 
lands  of  the  acreage  limitations  of  the  rec- 
lamation laws  in  the  case  of  (a)  lands 
covered  by  water-right  applications;  (b) 
lands  receiving  water  under  joint  liability 
contracts  entered  into  by  irrigation  dis- 
tricts or  similar  organizations;   and    (c) 


BUREAU  OF  RECLAMATION— Continued 

WARREN  ACT — Continued 
lands  receiving  water  by  operation  of  con- 
tracts under  the  Warren  Act? 

(a)  Payment  in  full  of  the  charges  under 
a  water-right  application,  except  operation 
and  maintenance  charges,  removes  the 
lands  for  which  the  water  right  is  acquired 
from  the  operation  of  acreage  restrictions. 

(b)  Upon  full  payment  of  construction 
obligation  under  a  joint  liability  repayment 
contract,  the  lands  receiving  water  under 
such  contracts  are  relieved  of  the  statutory 
excess-land  restrictions. 

(c)  Where  a  water  right  is  acquired  by 
!  full  payment  of  the  construction  charges 

due  under  a  Warren  Act  contract,  the  lands 
!  to  which  the  right  is  appurtenant  are  to  be 
deemed    relieved    from    the    excess-land 
'■'■■  i  provisions. 

-•  Solicitor's  Opinion,  M-35004  (Oct.  22, 
1947) 

Exclusive  of  Warren  Act  contracts,  the 
'Associate  Solicitor's  Opinion  (M-35004), 
deals  with  lands  covered  by  water-right  ap- 
plications and  lands  receiving  water  under 
joint  liability  contracts  entered  into  by 
irrigation  districts  or  similar  organiza- 
1  tions.   The   opinion   does   not   specifically 

•  treat  with  the  question  of  whether  a  water 
user  under  a  general  district  repayment 
contract  may  relieve  his  lands  by  a  pay- 
ment of  his  proportionate  share  of  con- 
struction charges  incurred  by  the  district. 
Administration  letter  No.  303  states  that 
"in  the  case  of  a  joint  liability  contract 

...  ,  where  the  identity  of  construction  charges 
against  specific  lands  is  lacking,  payment 
,in  full  of  the  joint  obligation  assumed  by 

:  i  the  district  would  be  essential  to  effect  this 
'result."  The  clause  "where  the  identity  of 
construction  charges  against  specific  lands 
is  lacking"  modifies  and  thus  limits  the 
term  "joint  liability  contract."  The  effort 
was  to  avoid  prejudicing  a  case  in  which 

.    ,a  Regional  office  might  find  that  construc- 

,  -tion  charges  could  be  so  identified  with 
individual  ownerships  as  to  permit  a  recom- 
mendation that  an  effective  payment  of 
those  charges  may  be  made  even  though 
he  general  repayment  obligation  of  the 
organization  to  the  U.S.  be  not  fully  met  at 
:he  time. 
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The  general  proposition  established  by 
the  opinion  is  that  the  provision  of  the 
1912  act  may  be  construed  to  apply  to  the 
payment  of  construction  charges  fixed  by 
contractual  arrangements  not  then  con- 
templated. The  obvious  limitation  in  prin- 
ciple, consistent  with  the  opinion  in  fact 
and  in  law,  seems  to  be  that  the  construc- 
tion charge  to  which  a  particular  owner- 
ship is  subject  may  be  identified. 

The  contingent  liability  of  district  lands 
for  amounts  representing  default  on  the 
part  of  other  lands  in  paying  assessments 
or  other  charges  levied  to  meet  the  district 
construction  charge  obligation  is  a  factor 
in  determining  whether  or  not  at  any 
point  of  time  construction  charges  may  be 
identified  with  any  individual  holding.  Sec. 
46  itself  requires  that  a  contract  be  made 
with  "an  irrigation  district  or  irrigation 
districts"  prescribing  certain  minimum 
terms.  One  term  is  "that  until  one-half  the 
construction  charges  against  said  lands 
shall  have  been  fully  paid"  no  sale  of  such 
lands  shall  carry  the  right  to  receive  water 
in  the  absence  of  approval  of  the  purchase 
price  by  the  Secretary. 

It  seems  that  the  Congress  has  vested  in 
the  Secretary  of  the  Interior  authority  to 
determine  administratively,  by  such 
reasonable  means  as  may  be  present  them- 
selves in  a  specific  situation,  what  the  total 
construction  charges  against  a  parcel  of 
land  are,  as  that  is  the  only  way  that  he 
could  determine  when  one-half  of  such 
charges  had  been  paid. 

The  matter  resolves  itself  into  the 
question  of  an  orderly  determination  of 
what  construction  charges  at  any  point  of 
time  are  properly  assignable  to  a  parcel 
of  land  and  which  the  owner  desires  to  pay 
in  full.  The  contingent  liability  of  lands 
on  account  of  the  default  in  payment  by 
other  lands  is  not  a  part  of  the  "construc- 
tion charge"  assignable  to  the  land  in 
question,  because  if  this  were  true  there 
would  never  be,  despite  the  legislative  ex- 
pression indicated  above,  a  point  of  time 
short  of  full  payment  of  the  general  dis- 
trict obligation  at  which  construction 
charges  against  a  parcel  of  land  might  be 
determined. 
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In  order  that  payment  of  construction 
charges  by  an  individual  landowner  within 
an  organization  which  has  a  general  re- 
payment obligation  under  its  contract  with 
the  U.S.  may  be  made,  it  will  be  necessary 
that  procedural  steps  be  formulated  and 
approved,  both  at  the  regional  level  and 
in  the  Washington  office,  all  to  be  consistent 
with  legal  and  fiscal  requirements  includ- 
ing the  local  laws  governing  the  repayment 
organization  where  applicable. 
Excess  Land,  Enforcement  Program — Salt 
River  and  Yuma  Project  (Sept.  3,  1948) 

WATER  RIGHT  APPLICATIONS 

Inapplicability  of  the  160-acre  limitation 
to  projects  established  under  the  Water 
Conservation  and  Utilization  Act  of  Oct.  14, 
1940  (54  Stat.  1119,  16  U.S.C.  590y), 
and  involving  vested  water  rights, 
Solicitor's  Opinion,  M-34062  (Aug.  9, 
1945) 

Does  the  payment  in  full  of  construc- 
tion charges  against  "excess  lands"  free 
such  lands  of  the  acreage  limitations  of 
the  reclamation  laws  in  the  case  of  (a) 
lands  covered  by  water-right  applications ; 

(b)  lands  receiving  water  under  joint 
liability  contracts  entered  into  by  irriga- 
tion districts  or  similar  organizations  ;  and 

(c)  lands  receiving  water  by  operation  of 
contracts  under  the  Warren  Act? 

(a)  Payment  in  full  of  the  charges  un- 
der a  water-right  application,  except  op- 
eration and  maintenance  charges,  removes 
the  lands  for  which  the  water  right  is  ac- 
quired from  the  operation  of  acreage  re- 
strictions. 

(b)  Upon  full  payment  of  construction 
obligation  under  a  joint  liability  repay- 
ment contract,  the  lands  receiving  water 
under  such  contracts  are  relieved  of  the 
statutory  excess-land  restrictions. 

(c)  Where  a  water  right  is  acquired  by 
full  payment  of  the  construction  charges 
due  under  a  Warren  Act  contract,  the 
lands  to  which  the  right  is  appurtenant 
are  to  be  deemed  relieved  from  the  excess- 
land  provisions. 

Solicitor's  Opinion,  M-35004  (Oct.  22, 
1947) 
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Questions  in  connection  with  the  pro- 
gram of  the  Bur.  of  Reclamation  for  action 
consistent  with  the  acreage  limitations  of 
the  Federal  Reclamation  laws. 

On  those  operating  reclamation  projects 
where  the  acreage  limitation  of  the  rec- 
lamation laws  have  not  been  effectively 
carried  out,  may  the  Secretary  now  per- 
mit the  continued  delivery  of  water  to 
"excess  lands"  on  condition  that  the  new 
owner  of  such  lands,  by  the  execution  of  a 
recordable  contract,  agree  to  dispose  of 
such  lands  within  a  reasonable  period  fixed 
by  the  Secretary  and  at  their  "open  mar- 
ket value"  at  the  time  of  sale? 

The  fact  that  any  particular  period  has 
elapsed,  during  which  the  administrative 
officers  charged  with  carrying  out  the  pro- 
visions of  law  have  failed  to  do  so,  does 
not  of  itself  enlarge  the  rights  or  privileges 
of  the  parties  affected  or  diminish  the  duty 
of  the  administrative  officers  to  see  to  the 
application  of  the  law.  On  the  other  hand, 
it  is  well  recognized  to  be  within  the  au- 
thority of  the  administrative  officer  re- 
sponsible, where  a  situation  needs  to  be 
corrected  because  of  such  failure,  to  permit 
a  reasonable  time  and  method  for  achiev- 
ing complete  correction,  in  the  light  of  the 
position  in  which  the  parties  affected  may 
then  be. 
Solicitor's  Opinion,  M-34999  (Oct.  22, 1947) 

In  the  absence  of  a  provision  in  a  patent 
or  water-right  certificate  stipulating  that  a 
forfeiture  would  occur  upon  breach  of  the 
conditions  expressed  therein,  lands  ac- 
quired by  lending  agencies  through  fore- 
closure proceedings  or  through  convey- 
ances in  lieu  of  foreclosure  may  be  held 
for  longer  periods  than  two  years  without 
being  subject  to  forfeiture  under  sec.  2 
of  the  act  of  Aug.  9, 1912,  supra,  no  portior 
of  which  is  applicable  in  the  Central  Vallej 
Project ; 

The  excess-land  provision  of  the  Fed 
eral  reclamation  laws  applicable  to  thr 
Central  Valley  Project  is  sec.  46  of  th< 
Omnibus  Adjustment  Act;  in  accordana 
with  the  provisions  of  sec.  46,  lending  agen 
cies  who  become  excess  landowners  are  en 
titled  to  receive  water  for  such  excess  lan< 
upon  compliance  with  the  conditions  se 
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WATER  RIGHT  APPLICATIONS— Con. 
forth  in  sec.  46,  namely,  execution  of  re- 
cordable contract  for  the  sale  of  such  ex- 
cess lands  upon  terms  and  conditions  satis- 
factory to  the  Secretary  of  the  Interior  and 
at  prices  fixed  by  him  as  prescribed  in  sec. 
46. 

Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31,  1949) 

CAREY  ACT 

The  Carey  Act  requires  as  a  condition 
precedent  to  the  issuance  of  a  patent  for 
segregated  land  that  an  ample  supply  of 
water  be  actually  furnished  in  a  substan- 
tial ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  to  reclaim  the  land. 

When  the  proof  submitted  in  support  of 
a  list  for  patent  under  the  Carey  Act  indi- 
cates only  that  an  adequate  supply  of 
water  is  available  for  irrigation  the  land 
included  in  the  list  and  that  the  irrigation 
system  for  reclaiming  the  land  has  not 
been  fully  completed,  and  the  proof  does 
not  show  that  water  is  actually  being  fur- 
nished to  the  land  through  substantial 
canals  or  ditches,  a  patent  to  the  land  can- 
not be  issued. 

State  of  Wyoming,  Evanston  021178, 
010U0,  A-26845  (Oct.  12,  1953) 

CITIZENSHIP 

Questions  concerning  Bedloe's  Island, 
New  York. 

Letter  to  C.  A.  Divelbiss,  Woodland  School 
(Apr.  2, 1945) 

Emergency  Refugee   Shelter,   Fort  On- 
tario, Oswego,  New  York. 
Solicitor's    Opinion,    M-34138     (July    12, 
1945) 

Question  whether  Bureau  of  Mines  can 
employ  as  engineer  a  German  national. 
Solictor's    Opinion,    M-34151     (Aug.    27, 
1945) 

The  lands  involved  were  included  in  a 
consolidated  lease  issued  for  a  term  of  5 
years  to  Julio  Ramirez,  wrho  died  during 
the  lease  term.  Leasehold  and  goats  grazed 
thereon  were  conveyed  to  Domingo 
Ramirez,  who  at  about  the  same  time  con- 
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veyed  same  to  Emeterio  Romero  for  $10 

and   "other   valuable  consideration." 

Romero  applied  for  a  renewal  of  the 
lease  and  submitted  a  supplemental  ap- 
plication for  additional  lands  contiguous 
to  the  lands  which  had  been  under  lease. 
Farra  filed  an  application  which  conflicted 
in  part  with  a  contractual  right  of  re- 
newal, subject  to  appropriate  change  in 
terms. 

Farra  has  appealed.  Contends  that  the 
decision  of  the  Bureau  awards  a  lease  to 
aliens  in  contravention  of  a  Departmental 
regulation  which  restricts  the  issuance  of 
grazing  leases  to  "any  person  who  is  a 
citizen  of  the  U.S.,  or  who  has  declared 
his  intention  to  become  a  citizen  *  *  *." 

Investigation  shows  that  Ramirez  and 
Romero  are  related  by  marriage. 

Romero  claims  to  own  the  goats  grazed 
on  the  land  by  virtue  of  his  purchase  from 
Domingo  Ramirez. 

If  Romero  truly  owns  the  goats  grazing 
on  the  premises,  he  is  entitled  to  a  renewnl 
of  his  lease  and  to  the  additional  lands 
which  are  needed  by  him  for  proper  use  of 
his  base  lands.  On  the  other  hand,  if 
Ramirez  is  the  owner  of  the  goats,  it  would 
be  necessary  to  suspend  issuance  of  a  new 
lease  to  Romero  pending  the  sending  of  a 
formal  notice  of  proposed  cancellation  of 
the  renewal  right  and  the  taking  of  appro- 
priate action  subsequent  thereto. 

Farra  also  states  that  he  is  a  home- 
steader and  is,  therefore,  entitled  to  a 
preference  right  to  the  lands  involved. 
Homesteaders,  as  well  as  others,  who  con- 
trol lands  contiguous  to,  and,  in  some  in- 
stances, cornering  upon,  those  offered  for 
lease  are  entitled  to  a  preference  right  in 
the  circumstances  described  by  sec.  15  of 
the  Taylor  Grazing  Act.  But  Farra,  unlike 
Romero,  neither  owns  nor  otherwise  con- 
trols lands  contiguous  to  or  cornering  upon 
the  lands  here  involved. 
Charles  L.  Farra  v.  Emeterio  Romero, 
Phoenix  082274  "K",  A-24431  (June  3, 
1947) 

The  Congress,  in  legislating  for  an  unin- 
corporated territory,  has  full  power  to  de- 
termine what  rules  and  regulations  are 
needful,  and  is  subject  only  to  "such  con- 
stitutional restrictions  upon  the  powers  of 
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that  body  as  are  applicable  to  the  situa- 
tion." 

The  Constitution  does  not  impose  upon 
the  Congress  any  restriction  preventing  it 
from  providing  for  the  special  protection 
of  the  lands,  business  enterprises,  and 
communal  organization  of  the  people  of 
American  Samoa,  an  unincorporated  ter- 
ritory, as  a  "needful"  rule  of  regulation 
under  Art.  IV,  sec.  3,  of  the  Constitution, 
and  to  carry  out  this  country's  obligations 
under  the  United  Nations  Charter. 

A  grant  of  United  States  citizenship  to 
the  people  of  American  Samoa  would  not 
preclude  or  be  inconsistent  with  a  grant 
of  special  protection  to  them  as  a  depend- 
ent people. 

Special  Protection  for  People  of  Ameri- 
can Samoa,  M-36001  (May  13,  1949) 

The  ownership  of  7  percent  of  the  stock 
of  a  corporation  by  aliens  does  not  for  the 
purposes  of  the  sale  of  an  isolated  tract 
represent  "any  appreciable  percentage  of 
the  stock"  within  the  meaning  of  43  CFR 
250.12(b)(2). 

Sale  of  Isolated  Tract  to  Corporation  Par- 
tially Owned  ~by  Aliens,  M-36087  (July  10, 
1951) 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  act  applicable  to  coal 
leasing  in  Alaska,  the  Mineral  Leasing  Act 
for  Acquired  Lands,  the  nonmineral  public 
land  laws,  the  timber  laws,  and  the  Alaska 
Fisheries  Act  all  require  citizenship  for 
activities  which  come  under  their  purview. 

The  Materials  Act,  two  rights-of-way 
Acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However, 
in  the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act,  the 
regulations  of  the  Department  require  citi- 
zenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8,  1952) 
CLAIMS  AGAINST  THE  UNITED  STATES 

(See  also  Contracts,  Irrigation  Claims, 
Torts) 


CLAIMS  AGAINST  THE  UNITED  STATES— 
Continued 

GENERALLY 

Three  claims. 

Claims  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34008  (Apr.  9,  1945) 

If  filling  of  Grand  Coulee  Dam  would 
subject  it  to  intermittent  overflows,  the 
cost  of  measures  to  prevent  recurrence  of 
overflows  above  highwater  mark  may  be 
allowed.  U.S.  v.  Willow  River  Co.,  324  U.S. 
499,  discussed  and  applied. 
Washington  Water  Power  Co.,  M-33792 
(May  17, 1946) 

Claim  of  Lt.  Col.  Joseph  W.  Walton  for 
refund  of  $320  rental  paid  in  connection 
with  his  oil  and  gas  lease. 

Letter  to  Comptroller  General. 
Lt.  Col.  Joseph  W.  Walton,  Phoenix  078873,' 
M-34643  (Nov.  7,  1946) 

A  restrictive  administrative  regulation 
governing  members  of  the  public  will  not 
be  construed  as  applicable  to  the  U.S.  un-  ' 
less  the  language  of  the  regulation  ex- 
pressly evidences  an  intention  that  the 
restriction  shall  apply  to  the  Govt. 

The  U.S.  is  not  bound  by  a  time  limita- 
tion in  the  Indian  probate  regulations' 
regarding  the  filing  of  claims  against  re- 
stricted Indian  estates,  since  the  provisions! 
imposing  the  limitation  do  not  specifically 
mention  claims  of  the  U.S.  as  being  subject 
to  the  limitation. 

Time  Limitation  on  Filing  Claims  of  the 
United  States  Against  Restricted  Indian 
Estates,  M-36066  (Feb.  6,  1951) 

An  Indian  band  is  a  legal  entity  and,  as 
such,  it  may  own  all  kinds  of  personal  prop- 
erty, including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result  oi 
its  negligent  operation  by  a  Govt,  employee 
who  was  using  it,  with  the  consent  of  the 
band,  in  connection  with  his  official  duties 

Under  the  law  of  California,  the  bailee 
of  an  automobile  is  under  a  duty  to  use  due 
care  for  its  protection,  and  where  the  bail- 
ment is  for  the  sole  benefit  of  the  bailee 
the  bailee  is  required  to  exercise  "greal 
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care  and  extraordinary  diligence"  in  his 
use  of  the  automobile. 
Tort  Claim  by  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951)' 

The  appropriated  funds  of  an  agency  of 
;  this  Department  are  available  for  satis- 
,  faction  of  a  judgment  of  a  U.S.  district 
court  based  upon  a  compromise  authorized 
by  the  Attorney  General  in  settlement  of 
.  a  suit  filed  under  Federal  Tort  Claims  Act. 
Payment  of  Claim  Pursuant  to  a  Compro- 
mise Under  the  Federal  Tort  Claims  Aet, 
1  M-36114  (Dec.  7,  1951) 

CLAIMS  BY  THE  UNITED  STATES 

Charges   of  maladministration   at  CPS 
Camp  No.  Ill,  Mancos  Project,  Colorado. 

Held:  The  charges  of  Assignee  LeCompte 
are  largely  substantiated  by  the  record,  and 

'  it  is   suggested   that   the   Department   of 

1  Justice  be  requested  to  consider  the  ad- 
visability of  discontinuing  opposition  to 
the  appeal  or  obtaining  a  reversal  of  the 

■■  conviction.  If  conviction  stands,  the  further 
suggestion  should  be  made  that  the  Attor- 

.  ney    General    consider    recommending    a 

i  pardon. 
Memorandum  (May  23, 1946) 

COAL  LANDS 

Assessment  of  a  tonnage  charge  on  coal 
transported  through  an  underground  pas- 
sage-way lying  beneath  a  portion  of  the 
I  restricted  allotment  of  Leah  Stidham. 
Leah  Stidham,  Starr  Coal  Company  (Jan. 
22,1944) 

Coal  trespass.  Payment  required  for  will- 
ful trespass  in  mining  and  removing  coal. 
Appeal  from  the  General  Land  Office. 
;  Utah   Fuel    Company,    GLO    1877628,   A- 
24133  (Aug.  14,1945) 

Petition  for  royalty  reduction.   Appeal 
;  from  the  General  Land  Office. 
\Big  Horn  Coal   Co.,  Buffalo  037885  "N", 
,A-24105    (Aug.  31,  1945) 

Payment  required  for  willful  trespass  in 
:  mining  and  removing  coal. 
,  Utah  Fuel  Company,  GLO  1877628  "L",  A- 
j  24133  (Oct.  3,  1945) 

The  problem  of  avoidance  of  monopoly 
is  of  importance  with  respect  to  the  dis- 
269-098—74 18 
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posal  of  public  resources  in  the  following 
categories :  1.  Minerals  subject  to  disposal 
under  various  leasing  acts;  2.  Those  sub- 
ject to  disposal  under  the  mining  laws ;  and 
3.  timber  resources  in  the  O  and  C  area. 
This  memorandum  is  merely  an  outline 
of  the  situation  in  each  of  the  above  fields ; 
most  of  it  is  based  on  hearsay  and  all  of 
it  on  hunch,  rather  than  knowledge. 
Monopoly  Problems  Affecting  Public  Do- 
main Resources  (Feb.  8, 1946) 

Coal  trespass.  Additional  payment  re- 
quired for  willful  trespass  in  mining  and 
removing  coal. 

Hcaly  River  Coal  Corp.,  Fairbanks  01068 
"L",  A-24278  (Mar.  7,  1946) 

Specifications  of  error  cannot  be  required 
in  appeals  from  the  General  Land  Office  of 
the  Secretary. 

Mining  of  coal  in  trespass  presumed  to 
be  willful,  in  the  absence  of  the  innocence 
and  good  faith  of  the  trespasser.  A  belief 
that  a  trespass  might  be  considered  an 
innocent  trespass  does  not  make  a  trespass 
innocent. 

C.  D.  Ray,  Albert  J.  Murphy,  Coal  Trespass 
1980336  "L",  A-24142  (Apr.  9,  1946) 

Mining  of  coal  in  trespass  presumed  to 
be  willful,  in  the  absence  of  persuasive  evi- 
dence of  the  innocence  and  good  faith  of 
the  trespasser. 

In  view  of  notice,  warning  company 
prior  to  issuance  of  lease  mining  was  unau- 
thorized and  in  trespass,  company  was  not 
in  good  faith. 

Dakota    Collieries    Co.,   Bismarck    020273 
"£",  A-24323  (Sept.  23,  1946) 

No  persuasive  evidence  of  innocence  and 
good  faith  to  overcome  pre-emption  of  will- 
fulness if  trespasser's  correspondence  in- 
dicates that  he  was  aware  that  he  had  not 
as  yet  been  awarded  a  coal  lease. 

Assertions  that  a  claim  is  noncollectible 
and  that  a  coal  shortage  will  develop  if 
the  company  must  be  liquidated  are  mat- 
ters to  be  considered  by  the  Treasury  or 
Justice  Department  as  bases  for  a  com- 
promise. 

Dakota   Collieries    Co.,   Bismarck   020273 
"L",  A-24323  (Oct.  30,  1946) 

Application  for  coal  lease  rejected  by 
Bur.,  of  Land  Management.  Rejection  was 
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based  on  a  report  from  the  Geological  Sur- 
vey that  the  land  applied  for  and  joining 
land  was  discovered  afire  in  1937  and  that 
the  mine  was  closed  and  sealed  in  an  at- 
tempt to  control  and  extinguish  the  fire. 

Applicant  appealed  asserting  that  the 
reporting  of  the  Geological  Survey  was 
erroneous  and  that  there  has  been  no  fire 
in  the  mine  for  approximately  3  years. 

Further  investigations  were  made  and 
in  view  of  the  substantial  evidence  of  the 
present  fire  in  San  Juan  mine  and  the  ob- 
vious danger  of  accelerating  the  spread 
of  the  fire  through  the  working  of  the 
mine,  it  is  clear  that  public  interest  would 
not  be  served  by  the  granting  of  this  ap- 
plication. 

E.  W.  FisJce,  Santa  Fe  078117  "N",  A-24509 
(Aug.  12,  1947) 

Applicant  filed  an  application  for  an- 
other prospecting  permit  covering  the  same 
lands  which  the  General  Land  Office  re- 
jected on  the  ground  that  the  land  involved 
is  known  to  contain  coal  in  commercial 
quantities.  Appellant  states  that  the  de- 
posit of  coal  mentioned  in  the  Land  Oflice 
decision  was  discovered  by  him  on  private 
lands  in  sec.  15  adjacent  to  the  lands  for 
which  he  seeks  a  prospecting  permit,  and 
that  no  development  work  whatsoever  has 
been  performed  on  the  public  lands  in  sec. 
14. 

Since  there  is  no  evidence  of  faulting  in 
this  area,  it  may  be  concluded  that  the  seam 
which  comes  on  to  sec.  14  from  the  west 
and  passes  out  of  it  to  the  north  is  also  to 
be  found  in  sec.  14  itself.  In  such  circum- 
stances, the  land  is  not  subject  to  a  coal 
prospecting  permit,  although  it  may  be  sub- 
ject to  lease. 

John  Smalley,  Pueblo  059085  "N»,  A-24166 
(Aug.  15, 1947) 

Protest  against  coal  lease  application  to 
obtain  a  lease  of  certain  coal  lands  in  the 
State  of  Utah  rejected.  Protestant  has 
withdrawn  its  motion  for  rehearing  the 
relinquishments,  and  its  application  for 
modification,  and  requests  that  such  docu- 
ments be  physically  returned  to  it 

Motion  for  rehearing  is  dismissed  and 
the  aforesaid  relinquishments  and  the  ap- 
plication   for    modification    are    deemed 
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withdrawn  but  the  aforesaid  documents, 

having  become  part  of  the  record  in  this 

proceeding,  will  not  be  returned  to  Geneva. 

Kaiser  Company,  Inc.,  Geneva  Steel  Co., 

Salt  Lake  066490  "N",  A-24699   (Dec.  17, 

1947) 

Applicant  has  filed  a  motion  for  rehear- 
ing of  the  Departmental  decision  of  Aug. 
12,  1947,  which  affirmed  the  decision  of 
the  General  Land  Office  (now  Bur.  of  Land 
Management),  rejecting  his  application  to 
lease  certain  coal  lands  in  the  State  of 
New  Mexico.  Both  decisions  were  based 
upon  a  finding  that  a  fire  exists  in  aban- 
doned mine  workings  on  a  portion  of  the 
land  applied  for;  that  any  mining  opera- 
tions opening  into  the  burning  area  would 
enhance  the  fire  and  result  in  additional 
destruction  of  the  natural  resources.  Ap- 
plicant maintains  that  there  is  no  such 
fire  and  has  requested  that  an  oral  hearing 
be  accorded  to  him  before  representatives 
of  the  Geological  Survey.  The  motion  is 
granted. 

E.   W.  FisJce,   Santa  Fe  078117,   A-24509 
(Dec.  24,  1947) 

It  is  proper  to  demand  payment  for  the 
unauthorized  removal  of  coal  from  the  pub- 
lic lands  on  the  basis  of  the  value  of  the 
coal  removed  without  deduction  for  labor 
or  other  expenses  incurred  in  the  removal 
thereof  from  one  who  removed  the  coal 
after  having  been  notified  that  such  re- 
moval would  constitute  a  willful  trespass. 

It  is  not  error  to  make  such  a  demand 
upon  the  person  who  has  removed  the  coal 
without  according  that  person  a  hearing, 
since  enforcement  is  not  had  without  the 
aid  of  court  proceedings  in  which  the  issues 
are  triable  de  novo. 

The  amount  expended  for  labor  in  re- 
moving the  coal  is  not  necessarily  indica- 
tive of  the  value  of  the  coal. 
Harve  Pettigrew,  Cheyenne  058931  "U\  A- 
24631  (Sept.  24, 1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties ;  since  under  the  statutes,  the  ad- 
vance rental  must  be  credited  against  ac- 
cruing royalties  for  that  lease  year.  Mini- 
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mum  royalty  is  specifically  provided   by 

law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  condi- 
tions under  which  filing  fees  are  return- 
able. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43U.S.C.95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 

Lands  in  Alaska  valuable  for  coal  are 
not  subject  to  entry  or  disposition  under 
the  soldiers'  additional  homestead  law. 
George  C.  Davis,   Anchorage  0114H,  A- 
25774  (Jan.  3, 1951) 

Where  a  lessee  of  coal  land  gave  no 
notice  of  intention  to  abandon  certain 
support  pillars  described  in  development 
plans  filed  by  it  in  accordance  with  Depart- 
mental operating  regulations,  a  subsequent 
abandonment  by  it  of  such  pillars,  without 
the  prior  approval  of  the  district  mining 
supervisor,  was  a  violation  of  the  regula- 
tion requiring  development  of  the  mine 
pursuant  to  such  plans,  and  rendered  the 
lessee  liable  for  damages  for  breach  of  the 
lease  agreement  requiring  compliance  by 
the  lessee  with  Departmental  operating 
regulations. 

Union   Pacific    Coal    Company,    Evanston 
017031,  A-26177  (Dec.  17,  1951) 

Material  concerning  handling  of  labor 
disputes  in  defense  industries,  as  follows : 

1.  Report  to  the  President — The  Labor 
Dispute  in  the  Bituminous  Coal  Industry. 

2.  U.S.  v.  International  Union,  UMW, 
et  al.  Complaint  for  Injunctive  Relief 
under  Labor  Management  Relations  Act, 
1947.  A  suit  to  enjoin  the  continuance  of  a 
strike  by  the  International  Union,  UMW. 
Involves  an  unresolved  labor  dispute  be- 
tween certain  bituminous  coal  operators 
and  associations  which  are  parties  to  the 
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National   Bituminous   Coal  Wage  Agree- 
ment of  1948. 

3.  Copy  of  memo  to  the  Secretary  giving 
statistics  on  the  effect  of  work  stoppages  on 
the  domestic  production  of  copper,  lead 
and  zinc. 

4.  Affidavit  of  Under  Secretary  as  to  ef- 
fect of  shutdown  on  defense  industries. 
Handling  of  Labor  Disputes  in  Defense 
Industries   (Filed  between  1951  and  1952 
Opinion  Files  in  Special  Folder) 

Where  the  evidence  does  not  warrant 
modification  or  reversal  of  a  Departmental 
decision,  a  request  for  reconsideration  of 
the  decision  will  be  denied. 

A  right-of-way  across  lands  included  in 
coal  leases  will  be  granted  where  the 
rights-of-way  will  not  substantially  inter- 
fere with  mining  operations  on  the  lands 
and  the  right-of-way  is  needed  to  provide 
an  escapeway  and  airway  for  another  mine 
situated  on  other  land  in  the  vicinity. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  018051,  Wyoming  07651,  A-26118 
(Apr.  23, 1952) 

COAL  LEASES  AND  PERMITS 
GENERALLY 
Evidence  and  bond   required.   Payment 
demanded  Motion  for  rehearing. 
John  E.  Carlson,  C.  J.  Billings,  Billings 
033218  "N",  A-24025  (May  19,  1945) 

Additional  evidence  required  on  order  to 
show  cause. 

Sheridan-Wyoming  Coal  Company,  Inc., 
Buffalo  031161  "N",  Cheyenne  049405  (May 
21,  1945) 

Additional  evidence  required  on  order  to 
show  cause.  Motion  for  rehearing. 
Sheridan-Wyoming  Coal  Co.,  Inc.,  Buffalo 
031161    "N",    Cheyenne    0491,05,    A-24158 
(Oct.  11, 1945) 

Performance  bond  required.  Appeal  from 
the  General  Land  Office. 
Lion   Coal   Corporation,   Salt   Lake   City 
031286  "N",  A-24103  (Feb.  8, 1946) 

Execution  of  Amendments  to  Contracts 
and  Leases. 
Memorandum   (Feb.  26,  1946) 
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Request  for  approval  of  agreement 
denied. 

John    E.    Carlson,    Billings    033278    "N», 
A-24241   (Mar.  15,  1946) 

Defects  noted  in  Departmental  decision 
of  Mar.  15, 1946,  corrected  by  applicant  and 
case  remanded  for  further  proceedings. 
John  E.  Carlson,  Billings  033278  "N",  A- 
24241  (Mar.  31,  1947) 

Coal  lease  will  be  modified  by  inclusion 
of  additional  land  only  where  it  is  to  the 
advantage  of  both  the  U.S.  and  the  lessee 
or  where  it  appears  that  the  workable  coal 
deposit  will  be  exhausted  within  three 
years. 

Thomas   E.    Barton,    Denver    051698,    A- 
24640  (July  6,  1948) 

Legal  status  of  rentals,  filing  fees,  and 
commissions. 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties,  since,  under  the  statutes,  the 
advance  rental  must  be  credited  against 
accruing  royalties  for  that  lease  year. 
Minimum  royalty  is  specifically  provided 
by  law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38 
of  the  Mineral  Leasing  Act.  The  fees  are 
not  mandatory,  nor  are  the  amounts  spec- 
ified in  the  act ;  they  are  established  by  43 
CFR  191.11,  while  43  CFR  191.12  governs 
conditions  under  which  filing  fees  are 
returnable. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43  U.S.C.  95). 

Memorandum  (Oct.  22,  1948) 

A  coal  lessee  will  not  be  required  to  re- 
imburse the  Govt,  for  the  cost  of  extin- 
guishing a  fire  in  a  coal  deposit  where  the 
record  fails   to   show   that  the   fire  was 
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caused  by  fault  on  the  part  of  the  lessee, 
where  the  lessee  took  prompt  and  reason- 
able steps  to  suppress  the  fire,  and  where 
the  expense  of  controlling  the  fire  was  so 
substantial  that  the  imposition  of  the  cost 
upon  the  lessee  would  work  a  severe  finan- 
cial hardship  upon  the  lessee. 
North  Park  Coal  Company,  Denver  027306, 
A-25714  (Feb.  14, 1950) 

A  bid  for  a  lease  of  coal  land  offered 
at  public  auction  must  be  submitted  on  the 
date  of  auction. 

A  bid  at  an  auction  must  consist  of  an 
overt  and  unambiguous  act  which  unmis- 
takably indicates  the  bidder's  intention. 

Where  an  applicant  for  a  local  coal  lease 
submits  a  bid  after  the  date  on  which  the 
lease  is  offered  at  public  auction  and  the 
district  land  office  retains  in  a  suspended 
account  the  money  tendered  in  support  of 
the  tardy  bid,  and  where  the  lease  is  there- 
after offered  at  public  auction  again,  the 
tardy  bid  is  ineffective  for  the  purpose  of 
the  second  auction. 

Christian  B.  Sorenson,  Billings  0^0  It /t,  A- 
25961  (Dec.  7,  1950) 

Where  the  evidence  does  not  warrant 
modification  or  reversal  of  a  Departmental 
decision,  a  request  for  reconsideration  of 
the  decision  will  be  denied. 

A  right-of-way  across  lands  included  in 
coal  leases  will  be  granted  where  the 
rights-of-way  will  not  substantially  inter- 
fere with  mining  operations  on  the  lands 
and  the  right-of-way  is  needed  to  provide 
an  escapeway  and  airway  for  another  mine 
situated  on  other  land  in  the  vicinity. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  078051,  Wyoming  07651,  A-26118 
(Apr.  23,  1952) 

Where  a  coal  lessee  withdraws  his  pro- 
test against  the  allowance  of  a  right-of- 
way  across  his  lease  upon  the  subjection 
of  the  right-of-way  to  certain  special 
terms,  to  which  the  applicant  agrees,  the 
right-of-way  may  be  allowed  subject  to 
such  conditions. 

A.  Ben  Shallit,   et   al.,   Fairbanks  08832, 
A-26673    (Nov.  5,  1954) 
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Application  for  coal  lease  rejected.  Ap- 
peal from  the  General  Land  Office. 
George  A.  Rienau,  Denver  053025  "N",  A- 
24091  (June  13, 1945) 

Application  for  coal  lease  rejected.  Ap- 
peal from  the  General  Land  Office. 
Byron  Davies,  SLG  064862  "tf",  A-24082 
(July  6,  1945) 

Rejection  of  application  for  coal  lease. 
George  A.  Rienau,  Denver  053025  "N",  A- 
24091  (Aug.  8,  1945) 

Applications  for  coal  prospecting  per- 
mits rejected.  Appeal  from  the  General 
Land  Office. 

Guy  G.  Riddell,  Henry  R.  Harriman,  Sey- 
mour S.  Preston,  Starr  Truscott,  Anchor- 
age 010376-80,  A-24055-59,  incl.  (Jan.  24, 
1946) 

Coal  lease  application  rejected.  Appeal 
from  the  General  Land  Office. 
Van  A.  James,  Denver  052862  "tf",  A-24128 
(Jan.  29,  1946) 

Coal  application  rejected.  Appeal  from 
the  General  Land  Office. 
J.  J.  Malir,  Jr.,  Denver  052993  "2V",  A- 
I  24129  (Feb.  28, 1946) 

Application  for  approval  of  assignment 
denied. 

L.  A.  Fields,  Denver  042142  "N",  William 
H.  Hawthorne,  Wise  Hill  Goal  Company, 
IA-24210  (Mar.  14,  1946) 

Coal  lease  application  rejected  by  Land 
'  Office  upon  report  from  the  Geological  Sur- 
vey that  there  was  no  need  for  a  new  coal 
mine  in  the  locality,  returned  to  the  Land 
Office  for  action  upon  reversal  of  Survey's 
report. 

Bruee  F.  Parker,  Salt  Lake  065016  "N",  A- 
24207  (Apr.  9, 1&46) 

Motion  for  rehearing. 

1.  Mineral  character  of  land  is  to  be 
determined  as  of  the  time  when  an  appli- 
cant has  done  all  things  required  of  him  to 
obtain  approval  of  his  application. 

2.  Appeal  from  decisions  of  the  Com- 
missioner of  the  General  Land  Office  are 
to  be  transmitted  by  him  to  the  Secretary 
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rather  than  denied  on  the  merits  in  the 
General  Land  Office. 

Henry  D.  Mikesell,  Alex  Nickell,  Blackfoot 
054205,  054835  "N",  A-24112  (June  20, 
1946) 

A  coal  lease  will  not  be  issued  where  it 
appears  that  there  is  already  an  ample 
supply  of  coal  developed  in  the  vicinity. 
Lyman  Ray  Cox,  Salt  Lake  City  065269 
"N",  A-24405  (Sept.  3,  1946) 

Coal  lease  application  cannot  be  enter- 
tained for  land  that  is  covered  by  an  ex- 
isting coal  lease,  relinquishment  of  which 
was  not  accepted  by  the  Department.  How- 
ever, applicant's  purpose  might  be  accom- 
plished by  an  assignment  to  him  of  the  ex- 
isting lease,  if  the  parties  are  willing  to 
do  so. 

Rock  Springs  Fuel  Co.,  Evanston  023058 
"N",  A-24346  (Feb.  21,  1947) 

Decision  based  on  report  of  Geological 
Survey  vacated  because  contrary  informa- 
tion, filed  timely  in  the  field  and  not  de- 
livered by  that  office  to  the  Department, 
requires  further  study.  Application  will  not 
be  deprived  of  full  consideration  because 
information  submitted  seasonably  by  the 
applicant  is  held  in  a  Bureau  and  not  de- 
livered by  it  to  the  Department. 
E.  W.  Fiske,  Santa  Fe  078117,  A-24509 
(Feb.  28, 1947) 

Absent  showing  by  applicant  that  there 
is  an  actual  need  for  additional  coal  which 
cannot  be  met  by  existing  mines,  no  new 
lease  will  be  issued. 

Andrew  Maneotes,  Denver  053814  "N",  A- 
244S9  (Mar.  17, 1947) 

Departmental  regulations  place  upon  an 
applicant  for  a  coal  lease  the  burden  of 
showing  that  an  additional  coal  mine  is 
needed,  and  that  there  is  an  actual  need 
for  coal  which  cannot  be  otherwise  reason- 
ably met. 

The  regulation  is  founded  upon  consid- 
erations of  conservations  of  the  public 
interest  in  forestalling  a  return  to  the  ruin- 
ous conditions  which  marked  the  bitumi- 
nous coal  industry  in  years  past. 
Frank  Lilly,  Roland  A.  Laooe,  Cheyenne 
073299  "N",  A-24582  (June  3,  1947) 
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Applicant  has  appealed  from  decision  re- 
jecting petition  for  reinstatement  of  coal 
lease  application. 

Regulation  upon  which  the  rejection  was 
based  places  upon  an  applicant  for  a  coal 
lease  the  burden  of  showing  that  an  addi- 
tional coal  mine  is  needed  and  that  there 
is  actual  need  for  the  coal  which  cannot 
otherwise  be  reasonably  met.  Applicant 
fails  to  estimate  the  amount  of  coal  re- 
quired for  his  contemplated  enterprise. 
Consequently,  it  cannot  be  determined  that 
existing  mines  in  the  vicinity  producing 
the  same  quality  of  coal  as  is  found  on  the 
lands  sought  by  the  applicant  are  unable 
to  furnish  all  the  requirements  of  the  pres- 
ent market  for  such  coal  as  well  as  the 
needs  of  the  new  enterprise  proposed  by  the 
applicant. 

F.  F.  Hintze,  Salt  Lake  06^075  UHT,  A- 
24711  (Oct.  24,  1947) 

Applicant  has  filed  a  motion  for  rehear- 
ing of  the  Departmental  decision  of  Aug. 
12, 1947,  which  affirmed  the  decision  of  the 
General  Land  Office  (now  Bur.  of  Land 
Management),  rejecting  his  application  to 
lease  certain  coal  lands  in  the  State  of 
New  Mexico.  Both  decisions  were  based 
upon  a  finding  that  a  fire  exists  in  aban- 
doned mine  workings  on  a  portion  of  the 
land  applied  for;  that  any  mining  opera- 
tions opening  into  the  burning  area  would 
enhance  the  fire  and  result  in  additional 
destruction  of  the  natural  resources.  Ap- 
plicant maintains  that  there  is  no  such  fire 
and  has  requested  that  an  oral  hearing  be 
accorded  to  him  before  representatives  of 
the  Geological  Survey.  The  motion  is 
granted. 

E.  W.  FisTce,  Santa  Fe  018111,  A-24509 
(Dec.  24, 1947) 

Where  coal  mining  activities  would  in- 
terfere with  future  use  of  the  lands  within 
first  form  reclamation  withdrawal,  appli- 
cation for  coal  lease  of  such  lands  is  prop- 
erly rejected. 

Where  applicant  for  coal  lease  is  op- 
erating a  coal  mine  on  fee  lands  and 
seeks  to  lease  cornering  public  lands  for 
development  in  conjunction  with  his  exist- 
ing mine,  the  application  is  properly  re- 
jected because  applicant  cannot  lawfully 
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move  from  the  fee  lands  to   the  public 
lands. 

It  is  contrary  to  Departmental  policy  to 
issue  a  lease  for  a  new  coal  mine  in  the 
absence  of  a  showing  that  there  is  actual 
need  for  the  coal  to  be  produced. 

Coal  lease  application  rejected  where 
public  lands  are  sought  to  supplement  a 
coal  mine  on  fee  lands  which  contain  re- 
serves of  minable  coal  adequate  for  many 
years  of  production. 

Richard  Prendergras,  Denver  053022  "tf", 
A-24174  (Apr.  5,  194S) 

Motion  for  rehearing  of  Departmental 
decision  affirming  rejection  of  coal  lease 
application  is  denied  where  record  shows 
the  coal  is  now  on  fire ;  that  the  fire  com- 
menced while  the  land  was  under  a  coal 
lease  to  a  corporation  controlled  by  the 
present  applicant  and  his  associates ;  that 
these  same  persons  failed  to  show  an  ap- 
preciation of  the  hazard  that  the  fire  rep- 
resented; and  that  the  former  corporate 
lessee,  while  under  their  control,  defaulted 
on  its  mine  lease  in  the  sum  of  more  than 
$15,000. 

E.   W.   Fiske,   Santa  Fe  018111,  A-24509 
(May  14,  1948) 

Application  for  a  coal  lease  is  rejected 
where  the  land  applied  for  is  included  in 
an  outstanding  coal  lease,  even  though  the 
mining  operations  have  not  yet  reached  the 
particular  land. 

Pete  E.  Santistcvan,  Pueblo  059818  ".A". 
A-24 

Application  for  coal  lease  properly  re- 
jected where  there  is  no  showing  of  need 
for  an  additional  coal  supply  in  the  market 
proposed  to  be  served. 
George  Reid,  Cheyenne  "N",  A-24636  (July 
8,  1948) 

A  coal  lease  will  not  be  issued  where  the 
coal  needs  of  the  locality  are  being  suffi- 
ciently supplied  from  existing  sources. 
George  A.  Rienau,  Deliver  054711  "N",  A- 
25125  (Feb.  4,  1949) 

Where  an  appeal  has  been  taken  from 
the  rejection  of  a  coal  lease  application 
and  a  new  application  in  lieu  thereof  is. 
filed  by  the  appellant  and  a  lease  is  issued 
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to  him,  the  appeal  will  be  dismissed  unless 
cause  is   shown   why   the   appeal   should 
not  be  dismissed. 

Emil  Usibelli,  Fairbanks  05490   "IP',  A- 
24017   (Mar.  24,  1949) 

An  application  to  include  additional 
land  in  a  coal  lease  will  not  be  granted 
where  it  appears  that  there  is  ample  coal 
in  the  leased  land  and  that  the  additional 
land  should  be  reserved  for  inclusion  in 
another  coal  leasing  unit. 
Tony  Bear,  Denver  044569  "N",  A-25647 
(Mar.  29,  1949) 

I  i  An  application  for  a  coal  prospecting 
permit  which  is  filed  at  a  time  when  the 
land  is  covered  by  an  existing  coal  pros- 

:  :  pecting  permit  is  void  and  must  be  rejected. 
R.  H.  Russell,  Idaho  0182,  Blaclcfoot  054205, 
A-25692  (Aug.  10,  1949) 

An  application  under  the  Mineral  Leas- 
ing Act  of  Feb.  25,  1920,  for  a  noncom- 
'  petitive  lease  of  coal  land  which  is  a  part 
of  the  land  purchased  by  the  U.S.  from 
the  Choctaw  and  Chickasaw  Nations  pur- 
suant to  the  act  of  June  24,  1948,  should 
be  denied  where  the  evidence  fails  to  show 
that  the  applicant  held  a  lease  or  permit 
i  covering  the  land  on  May  24,  1949. 

An  application  for  a  lease  of  coal  land 
should  be  rejected  where  the  need  for  an 
additional  source  of  coal  in  the  vicinity  is 
not  shown. 
I  Pacola  Coal  Company,  BLM-I-017684, 
A-25814  (Apr.  7,  1950) 

It  is  proper  to  deny  an  application  to 
include  additional  land  in  a  coal  lease 
1  where  it  appears  that  the  coal  deposits 
covered  by  the  outstanding  lease  are  suf- 
ficient to  insure  continued  mining  opera- 
tions for  about  sixteen  years. 
Tony  Bear,  A-26115  (Jan.  17,  1951) 

An  application  for  a  coal  prospecting 
permit  will  be  rejected  where  it  appears 
that  the  production  of  additional  coal  is 
not  needed  in  the  vicinity. 
:  '  Reyes  J.  Montoya,  Paul  Garcia,  Santa  Fe 
018800,  A-26159  (Mar.  16,  1951) 

Where    the    granting    of    right-of-way 
privileges  across  public  land  in  connection 
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with  coal  mining  operations  would  inter- 
fere with  orderly  development  of  the  coal 
deposits  in  the  public  land  in  question  by 
the  prospective  leases  of  the  land,  it  is 
proper  to  reject  the  right-of-way  applica- 
tions. 

Where  an  applicant  for  right-of-way 
privileges  across  public  land  already  un- 
der lease  is  unable  to  reach  agreement  with 
the  lessee  in  regard  to  the  proper  recovery 
of  coal  on  the  land,  and  where  the  grant- 
ing of  such  privileges  without  an  agree- 
ment would  result  in  unwarranted  inter- 
ference with  the  lessee's  mining  operations, 
the  application  is  properly  rejected. 

Where  a  protest  against  the  issuance  of 
a  coal  lease  offers  no  evidence  of  irregu- 
larity or  impropriety  in  the  proceedings 
surrounding  the  issuance  of  the  lease,  the 
protest  is  properly  dismissed. 

Where  a  protest  has  been  acted  upon  by 
the  Bur.  of  Land  Management,  but  where 
the  protest,  if  upheld,  would  deprive  a  De- 
partmental decision  of  its  cogency,  it  is 
proper  for  the  Secretary,  in  the  exercise  of 
his  supervisory  power  over  the  business 
of  the  Department,  to  rule  upon  the 
protest. 

Union  Pacific   Coal    Company,    Cheyenne 
053240,  078051,  A-26118  (Apr.  13, 1951) 

An  application  for  a  preference-right 
coal  lease  by  a  permittee  who  has  dis- 
covered coal  supersedes  the  prospecting 
permit  and,  when  a  lease  is  issued  to  such 
permittee,  it  relates  back  to  the  date  of  his 
application. 

The  issuance  of  a  preference-right  coal 
lease  is  not  a  matter  within  the  discre- 
tion of  the  Secretary  of  the  Interior.  A 
qualified  permittee  who  applies  for  a  lease 
after  having  discovered  coal  in  commercial 
quantities  is  entitled  to  it  as  a  matter  of 
right. 

Leonard  E.  Hinkley,  Stevens   T.  Harris, 
Santa  Fe  077183,  A-26187  (June  12,  1951) 

Where  an  applicant  for  a  coal  lease  with- 
draws his  application,  while  his  appeal 
from  the  rejection  thereof  is  pending,  the 
question  involved  in  the  appeal  becomes 
moot  and  the  appeal  will  be  dismissed. 
Atlas  Coal  Corporation,  BLM-C-021732 
{Oklahoma)  A-26200  (Sept.  6, 1951) 
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The  issuance  of  a  coal  prospecting  permit 
on  Alaskan  lands  known  to  contain  coal 
was  proper  where  it  appears  that  the  work- 
ability of  the  deposits  on  such  lands  was 
not  determined  at  the  time  when  the  permit 
was  issued. 

Where  a  coal  prospecting  permittee 
shows  that  land  contains  coal  in  commer- 
cial quantities,  and  where  the  evidence  in- 
dicates that  the  permittee  has  complied 
with  the  terms  of  his  permit  and  with  the 
applicable  regulations,  he  is  entitled  to  a 
preference  right  lease  on  the  lands  included 
in  the  permit. 

Emit  Usibelli,  A.  Ben  Shallit,  Fairbanks 
07350,  A-26277  (Oct.  2, 1951) 

An  application  for  a  coal  lease  filed  for 
land  encompassed  within  an  outstanding 
coal  prospecting  permit  is  properly 
rejected. 

Gilbert   E.   Burns,    Utah    08477,    A-27024 
(June  1,1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  does  not  state  any  grounds  for 
appeal. 

A  coal  lease  application  is  properly  re- 
jected where  the  lands  applied  for  do  not 
constitute  a  suitable  coal  leasing  unit. 
Reliance  Goal  &  Coke  Co.,  BLM-C-033621, 
A-26902  (Aug.  3,  1954) 

Where  deposits  of  coal  in  minable  quan- 
tity are  known  to  exist  on  Federal  lands 
which  are  subject  to  disposition  under  the 
Mineral  Leasing  Act,  as  amended,  such  de- 
posits are  subject  to  the  leasing  provisions 
of  the  act,  and  applications  for  coal  pros- 
pecting permits  on  such  lands  are  properly 
rejected. 

Black    Crystal    Coal   Company,    BLM-C- 
034422,  034423,  A-26940  (Aug.  18,  1954) 

Applications  for  coal  prospecting  permits 
are  properly  rejected  where  the  lands  ap- 
plied for  are  subject  to  the  leasing  rather 
than  the  prospecting  provisions  of  the  Min- 
eral Leasing  Act. 

Cananal   Coal   Company,   BLM-C-035342, 
0353/t3,  0353kh,  A-27034  (Dec.  20,  1954) 
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Conditional  modification  of  coal  lease. 
Modified.  Motion  for  rehearing. 
The    Union   Pacific    Coal    Co.,    Evanston 
07849-09^90  "N",  A-23943  (Jan.  24,  1945) 

Petition  to  reduce  the  amount  of  coal 
lease  bond  denied.  Appeal  from  the  General 
Land  Office. 

Hudson  Coal  Company,  Salt  Lake  City 
064297,  A-24033  (May  12,  1945) 

Request  to  modify  offer  for  coal  lease 
denied.  Appeal  from  the  General  Land1 
Office. 

W.  W.  Clyde,  J.  Will  Knight,  B.  G.  Powell, 
SLC  064314,  064865  "N",  A-24118  (Feb.  28, 
1946) 

1.  Amount  of  bond  to  secure  performance; 
of  coal  lease  cannot  be  determined  on  the 
facts  of  this  case  because  of  uncertainty 
as  to  the  extent  of  lessee's  and  proposed 
assignee's  liability  to  the  U.S. 

2.  Bond  of  $5,000  should  have  approved 
corporate  rather  than  individual  sureties. 
Michael  L.  Moauro,  Lessee,  Empire  Coal 
Co.,  Proposed  Assignee.  Denver  035164  "#",' 
A-24299  (July  12,  1946)" 

A  coal  lease  will  not  be  issued  where  it 
appears  that  there  is  already  an  ample 
supply  of  coal  developed  in  the  vicinity. 
Lyman  Ray  Cox,  Salt  Lake  City  065269 
"N",  A-24405  (Sept.  3,  1946) 

Secretary  is  authorized  to  issue  retroac- 
tive coal  lease  under  Mineral  Leasing  Act: 
after  advertising. 

Such  authority  exercised  in  very  spe-i 
cial,  peculiar  circumstances  of  this  case, 
which   action   is   not   to   be   regarded   as 
precedent  in  any  other  case. 
Geneva  Steel  Company  (Sept.  27,  1946) 

Motion  for  rehearing  denied. 

1.  New  coal  lease  will  not  be  authorized 
for  an  area  where  there  is  already  suffi- 
cient productive  capacity  to  meet  market 
demands. 

2.  No   reason   is   seen   for  altering  the1 
above  rule. 
Carl  T.  Olson,  Bismarck  024806  "iV",  A- 
24226  (Dec.  19,  1946) 

Coal  lease  application  cannot  be  enter- 
tained for  land  that  is  covered  by  an  exist- 
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ing  coal  lease,  relinquishment  of  which  was 
not  accepted  by  the  Department.  However, 
applicant's  purpose  might  be  accomplished 
by  an  assignment  to  him  of  the  existing 
lease,  if  the  parties  are  willing  to  do  so. 
Rock  Springs  Fuel  Co.,  Evanston  023058 
"tf",  A-24346  (Feb.  21,  1947) 

Approval  of  Assignment  of  Coal  Lease 
Denied. 

Bureau's  decision  was  based  on  in- 
formation that  the  matter  of  the  assign- 
ment from  Murray  to  Redden  was  involved 
in  litigation  in  the  State  courts  which  had 
not  reached  a  final  judgment  on  the  issue. 
The  litigation  involves  the  validity  un- 
der Utah  law  of  the  assignment  for  which 
approval  is  here  requested.  In  such  circum- 
stances, the  Department  will  not  ordinarily 
assert  its  views  of  the  law. 

Since  the  assignment  will  not  be  recog- 
nized at  this  time,  Redden  has  no  such 
interest  in  the  lease  as  will  entitle  him  to 
seek  its  modification. 

W.  W.  Murray,  Jr.,  R.  E.  Redden,  Salt  Lake 
'  City  053354  "AT",  A-24542  (Apr.  17,  1947) 

Application  for  coal  lease  rejected  by 
Bur.  of  Land  Management.  Rejection  was 
based  on  a  report  from  the  Geological  Sur- 

.  vey  that  the  land  applied  for  and  joining 
land  was  discovered  afire  in  1937  and  that 

'  the  mine  was  closed  and  sealed  in  an  at- 
tempt to  control  and  extinguish  the  fire. 
Applicant  appealed  asserting  that  the  re- 

I  porting  of  the  Geological  Survey  was  er- 
roneous and  that  there  has  been  no  fire  in 
the  mine  for  approximately  3  years. 

Further  investigations  were  made  and  in 
view  of  the  substantial  evidence  of  the 
present  fire  in  San  Juan  mine  and  the  ob- 
vious danger  of  accelerating  the  spread  of 
the  fire  through  the  working  of  the  mine, 
it  is  clear  that  public  interest  would  not 
;  be  served  by  the  granting  of  this  applica- 
tion. 

E.  W.  Fiske,  Santa  Fe  078117  "N",  A-24509 
(Aug.  12,  1947) 

Coal  Lease  Assignment  Conditionally 
i  Approved. 

Applicant  has  requested  approval  of 
an  assignment  of  a  coal  lease  to  him- 
self. Because  the  lease  has  been  in  effect 
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for  20  years  and  is  subject  to  readjust- 
ment of  its  terms  and  conditions,  the  Bur. 
of  Land  Management  as  one  of  the  con- 
ditions attached  to  its  approval  of  the  as- 
signment specified  that  the  proposed  as- 
signee assent  to  an  increase  in  the  royalty 
rate  from  10  cents  per  ton  to  15  cents  per 
ton.  Applicant  has  appealed.  He  asks  that 
royalty  rate  be  continued  at  10  cents  per 
ton. 

As  the  prevailing  royalty  rate  for  sim- 
ilar coal  mines  in  Utah  is  15  cents  per  ton, 
no  reason  is  seen  for  departing  in  the  case 
of  the  Olson  mine  from  the  established 
royalty  pattern  prevailing  in  Utah  for 
similar  coal  mines  on  the  public  lands. 
Emmett  K.  Olson,  Salt  Lake  02730/,  "A7", 
A-24801  (Oct  31,  1947) 

Protest  against  coal  lease  application  to 
obtain  a  lease  of  certain  coal  lands  in  the 
State  of  Utah  rejected.  Protestant  has 
withdrawn  its  motion  for  rehearing,  the 
relinquishments,  and  its  application  for 
modification,  and  requests  that  such  docu- 
ments be  physically  returned  to  it. 

Motion  for  rehearing  is  dismissed  and 
the  aforesaid  relinquishments  and  the 
application  for  modification  are  deemed 
withdrawn  but  the  aforesaid  documents, 
having  become  part  of  the  record  in  this 
proceeding,  will  not  be  returned  to  Geneva. 
Kaiser  Company,  Inc.,  Geneva  Steel  Co., 
Salt  Lake  0661,90  "A7",  A-24699  (Dec.  17, 
1947) 

The  Solicitor  sustained  the  decision  of 
the  Bur.  of  Land  Management,  which  re- 
jected the  coal  lease  application  of  Ralph 
Norgard,  in  accordance  with  the  estab- 
lished policy  of  the  Department  against  the 
issuance  of  leases  for  the  opening  of  new 
coal  mines  on  public  lands  in  the  absence 
of  a  showing  of  an  actual  need  for  coal 
which  cannot  otherwise  be  reasonably  met. 
Ralph  Norgard,  Denver  054170  "A7",  A- 
24637  (Dec.  31,  1947) 

Holder's  application  was  filed  Nov.  17, 
1937.  During  1943-44  it  became  known  that 
sees.  10  and  22  contain  commercial  deposits 
of  potassium.  The  full  rule  in  this  regard 
is  set  forth  in  Departmental  decision  A- 
24112,  June  20,  1946,  "A  determination  of 
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the  mineral  character  of  the  land  sought 
by  an  applicant  is  to  be  made  as  of  the 

time  when  the  applicant  has  done  all  things 
properly  required  of  him." 

In  Holder  and  Hull  cases,  it  is  apparent 
from  the  face  of  applications  there  was 
no  compliance  with  certain  regulations  in 
force  at  time  of  filing  of  applications  and 
until  discovery  of  potassium  on  sees.  10  and 
22  (43  CFR  194.7  (e),  (f)  and  (g)). 
Applications  by  Theresa  Holder  and  C.  G. 
Hull  for  Potassium  Prospecting  Permit; 
Las  Cruces  048522  and  055847  (June  4, 
1948) 

A  coal  lease  will  not  be  issued  where  the 
coal  needs  of  the  locality  are  being  suffi- 
ciently  supplied  from  existing  sources. 
George   A.    Rienau,    Denver    054111  "N", 
A-25125  (Feb.  4,  1949) 

An  application  to  include  additional  land 
in  a  coal  lease  will  not  be  granted  where 
it  appears  that  there  is  ample  coal  in  the 
leased  land  and  that  the  additional  land 
should  be  reserved  for  inclusion  in  another 
coal  leasing  unit. 

Tony  Bear,  Denver  044569  "N",  A-25647 
(Mar.  29,  1949) 

A  coal  leasing  unit  which  has  been  estab- 
lished for  the  leasing  of  coal  land  will  not 
be  modifed  by  the  addition  of  other  land 
where  it  appears  that  only  a  small  portion 
of  the  additional  land  contains  any  out- 
crop of  marketable  coal,  that  such  portion 
is  isolated  from  other  coal  lands,  and  that 
the  addition  of  the  land  would  isolate  and 
make  inaccessible  the  coal  outcrops  on 
other  leasing  units. 

An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  appellant. 
Utah  Fuel  Company,  A.  E.  Gibson,  A-25766 
(Jan.  11,  1950) 

An  application  under  the  Mineral  Leas- 
ing Act  of  Feb.  25,  1920,  for  a  noncom- 
petitive lease  of  coal  land  which  is  a  part 
of  the  land  purchased  by  the  U.S.  from  the 
Choctaw  and  Chickasaw  Nations  pursuant 
to  the  act  of  June  24, 1948,  should  be  denied 
where  the  evidence  fails  to  show  that  the 
applicant  held  a  lease  or  permit  covering 
the  land  on  May  24,  1949. 
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An  application  for  a  lease  of  coal  land 
should  be  rejected  where  the  need  for  an 
additional  source  of  coal  in  the  vicinity 
is  not  shown. 

Pacola  Coal  Company,  BLH-I-017684,  A- 
25814  (Apr.  7,  1950) 

The  successful  bidder  at  a  sale  of  a  coal 
lease  is  not  entitled  to  the  return  of  the  de- 
posit made  with  his  bid  when  he  refuses  to 
execute  a  lease  which  conforms  to  the 
notice  calling  for  bids. 
Nick  Cenci  and  Sons,  Inc.,  BLM-A-014279 
(Ohio),  A-25762  (Apr.  20,  1950) 

A  bid  for  a  lease  of  coal  land  offered  at 
public  auction  must  be  submitted  on  the 
date  of  auction. 

A  bid  at  an  auction  must  consist  of  an 
overt  and  unambiguous  act  which  unmis- 
takably indicates  the  bidder's  intention. 

Where  an  applicant  for  a  local  coal  lease 
submits  a  bid  after  the  date  on  which  the 
lease  is  offered  at  public  auction  and  the 
district  land  office  retains  in  a  suspended 
account  the  money  tendered  in  support  of 
the  tardy  bid,  and  where  the  lease  is  there- 
after offered  at  public  auction  again,  the, 
tardy  bid  is  ineffective  for  the  purpose  of 
the  second  auction. 

Christian  B.  Sorenson,  Billings  0 401 14,  A- 
25961  (Dec.  7, 1950) 

It  is  proper  to  deny  an  application  to  in- 
clude additional  land  in  a  coal  lease  where 
it  appears  that  the  coal  deposits  covered 
by  the  outstanding  lease  are  sufficient  to 
insure  continued  mining  operations  for 
about  sixteen  years. 
Tony  Bear,  A-26115  (Jan.  17,  1951) 

An  application  for  a  preference-right 
coal  lease  by  a  permittee  who  has  dis- 
covered coal  supersedes  the  prospecting 
permit  and,  when  a  lease  is  issued  to  such 
permittee,  it  relates  back  to  the  date  of  his 
application. 

The  issuance  of  a  preference-right  coal 
lease  is  not  a  matter  within  the  discretion 
of  the  Secretary  of  the  Interior.  A  qualified 
permittee  who  applies  for  a  lease  after 
having    discovered    coal    in    commercial 
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quantities  is  entitled  to  it  as  a  matter  of 
right. 

Leonard  E.  Hinkley,  Stevens  T.  Harris, 
Santa  Fe  077183,  A-26187  (June  12,  1051) 
Where,  pursuant  to  a  judgment  foreclos- 
ing a  pledge  of  all  of  the  stock  of  a  cor- 
poration holding  coal  leases  issued  under 
the  Mineral  Leasing  Act,  a  judicial  fore- 
closure sale  of  the  stock  was  held  and  the 
sale  was  subsequently  confirmed  by  a  court 
order,  the  successful  bidder  at  the  sale  did 
not  acquire  the  coal  leases  "by  *  *  *  judg- 
ment, or  decree,"  within  the  meaning  of 
the  provision  in  sec.  27  of  the  Mineral  Leas- 
ing Act  under  which  leases  or  interests  in 
leases  acquired  by  judgment  or  decree  are 
excepted  from  the  acreage  limitations  of 
the  section  for  two  years  following  such 
'  acquisition. 

Kaiser  Steel  Corporation  et  al.  A-26206 
(July  23, 1951) 

Geneva  Steel  was  notified  that  a  deci- 
sion in  a  previous  case  meant  that  Geneva 
Steel  must  assign  the  whole  of  a  legal  sub- 
division to  Book  Cliffs  Coal  Co.  with  a 
stipulation  that  only  the  commercial  coal 
can  be  mined  by  Book  Cliffs  while  Geneva 
Steel  retains  the  right  to  mine  the  coking 
1  coal. 

This  action  cannot  be  taken.  The  land 
is  either  assigned  or  retained  by  the  lessee. 

An  attempt  was  made  to  follow  the 
Union  Pacific  Coal  Co.  case.  In  that  case 
I  the  Department  accepted  a  relinquishment 
of  the  coal  seam  only  and  modified  an 
existing  lease  of  the  Rock  Springs  Fuel 
Co.  to  include  it.  Therefore,  two  leases  were 
outstanding  for  separate  coal  seams  in  the 
same  tract. 

Memorandum    Opinion,    Salt    Lake    City 
,052354,  066U5  (Dec.  12,  1951) 

Where  a  lessee  of  coal  land  gave  no  no- 
tice of  intention  to  abandon  certain  sup- 
port pillars  described  in  development  plans 
(filed  by  it  in  accordance  with  Departmen- 
tal operating  regulations,  a  subsequent 
abandonment  by  it  of  such  pillars,  without 
the  prior  approval  of  the  district  mining 
supervisor,  was  a  violation  of  the  regula- 
tion requiring  development  of  the  mine 
pursuant  to  such  plans,  and  rendered  the 
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lessee  liable  for  damages  for  breach  of  the 
lease  agreement  requiring  compliance  by 
the   lessee   with   Departmental   operating 
regulations. 

Union   Pacific    Coal    Company,    Evanston 
017031,  A-26177  (Dec.  17, 1951) 

The  leasing  of  the  unreserved  coal  lands 
in  Alaska  is  within  the  discretion  of  the 
Secretary  of  the  Interior. 

Where  the  market  for  coking  and  black- 
smithing  coal  is  well  supplied  and  where 
it  is  shown  that  the  known  deposits  of  such 
high  quality  coal  in  the  Alaska  railroad 
belt  area  are  small,  it  was  proper,  in  the 
public  interest,  to  reject  an  application  for 
a  coal  lease  on  lands  in  that  area,  which 
are  known  to  contain  deposits  of  such  coal. 
Jack  Tost  and  Rudolph  Sterbenz,  Anchor- 
age 012675,  A-26167  (Feb.  1,  1952) 

A  purported  relinquishment  of  a  coal 
lease  is  not  effective  where  it  is  not  exe- 
cuted by  the  lease  and  does  not  contain 
the  showing  required  by  the  lease  terms. 

Assuming  that  under  sec.  39  of  the 
Mineral  Leasing  Act  the  Secretary  of  the 
Interior  may  assent  to  a  suspension  of  op- 
erations and  production  under  certain 
mineral  leases  for  a  period  of  time  antedat- 
ing the  request  for  suspension  and  the  giv- 
ing of  the  assent,  such  relief,  being  a  mat- 
ter of  grace,  should  be  granted  only  to 
lessees  who  use  reasonable  diligence  to  ob- 
tain it. 

A  waiver  by  the  Department  of  require- 
ments under  a  coal  lease  must  be  made 
in  writing  to  be  effective,  and  cannot  be 
inferred  from  inaction  by  the  Department 
in  regard  to  a  breach  of  covenants  or  con- 
ditions. 

Lugarda   Peisker,    Santa   Fe    076695,    A- 
26300  (Feb.  13. 1952) 

Federal  lands  which  are  subject  to  the 
Mineral  Leasing  Act,  as  amended,  and 
which  contain  deposits  of  coal  in  workable 
quantity  are  subject  to  the  leasing  provi- 
sions of  the  act,  and  an  application  for  a 
coal  prospecting  permit  on  such  lands  is 
properly  rejected. 

Reliance    Coal    and    Coke    Co.,    BLM-C- 
032175,  A-26920  (Aug.  6,  1954) 
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Application  for  coal  prospecting  permit 
rejected.  Affirmed  by  Schwilck  sgd.,  Asst. 
Secretary. 

J.  P.  Sherman,  Jr.,  Fairbanks  05344  "#"» 
A-23769  (Feb. 29, 1944) 

Application  for  coal  prospecting  permit 
rejected.  Appeal  from  the  General  Land 

Office.  . 

Coal  prospecting  permit  will  not  be  is- 
sued where  presence  of  coal  in  commercial 
quantities  on  adjacent  lands  and  known 
geology  of  the  area  indicate  that  such  de- 
posits exist  on  lands  sought  under  permit. 
Samuel  K.  Howard,  Salt  Lake  065128  "N", 
A-24298  (Apr.  9, 1946) 

Appeal  from  the  General  Land  Office. 
Protest  against  application  for  coal  pros- 
pecting permit  denied. 

1.  Applicant  for  coal  prospecting  permit 
may  represent  condition  of  land  based  on 
information  obtained  from  employees  and 
agents  who  have  made  examination. 

2.  Applicant  for  coal  prospecting  permit 
is  entitled  to  rely  upon  reports  of  compe- 
tent engineers  and  other  experts  with  re- 
spect to  occurrence  of  coal. 

3.  Comparative  financial  status  of  such 
applicants  not  important  where  both  com- 
petitors each  have  sufficient  funds  for 
prospecting. 

4.  Failure  to  prospect  diligently  may 
result  in  loss  of  permit. 

Dwight  L.  Jones,  Victor  A.  Finrow,  Spo- 
kane 019427  "N",  A-24302  (June  5,  1946) 

Fee  paid  with  coal  prospecting  permit 
application  is  earned  where  adjudication 
rejecting  permit  application  offers  the  land 
for  leasing  upon  receipt  of  amended  appli- 
cation and  thereafter  the  amended  appli- 
cation is  filed. 

One  who  files  an  application  cannot  ob- 
tain return  of  fee  by  impugning  the  good 
faith  or  validity  of  his  own  application. 
Harry  J.  Schultz,  Salt  Lake  City  065118 
"N",  A-24441  (Oct.  4, 1946) 

Applicant  filed  an  application  for  an- 
other prospecting  permit  covering  the 
same  lands  which  the  General  Land 
Office  rejected  on  the  ground  that  the  land 
involved  is  known  to  contain  coal  in  com- 
mercial quantities.  Appellant  states  that 
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the  deposit  of  coal  mentioned  in  the  Land 
Office  decision  was  discovered  by  him  on 
private  lands  in  sec.  15  adjacent  to  the 
lands  for  which  he  seeks  a  prospecting 
permit,  and  that  no  development  work 
whatsoever  has  been  performed  on  the 
public  lands  in  sec.  14. 

Since  there  is  no  evidence  of  faulting  in 
this  area,  it  may  be  concluded  that  the 
seam  which  comes  on  in  sec.  14  from  the 
west  and  passes  out  of  it  to  the  north  is 
also  to  be  found  in  sec.  14  itself.  In  such 
circumstances,  the  land  is  not  subject  to 
a  coal  prospecting  permit,  although  it  may 
be  subject  to  lease. 

John  Smalley,  Pueblo  059085  "N",  A-24166 
(Aug.  15,  1947) 

Coal  prospecting  permit  application  re- 
jected on  the  ground  that  the  land  applied 
for  is  known  coal  land  and  consequently  not 
subject  to  a  prospecting  permit.  Applicant 
has  appealed,  contending  that  faults  and 
partings  probably  occur  on  the  lands  for 
which  the  permit  is  requested.  Because  of 
this  it  is  said  that  prospecting  is  necessary 
to  determine  whether  the  coal  occurs  in 
such  conditions  as  to  be  favorable  to  strip 
mining. 

An  examination  of  the  lands  involved 
indicates  that  a  bed  of  coal  varying  from 
25  to  35  ft.  in  thickness  is  contained  there- 
in. Faults  in  a  deposit  of  this  character 
may  possibly  affect  the  precise  plan  of 
mining  which  one  might  adopt  for  the  re- 
covery  of  the  coal,  but  they  do  not  indicate 
that  the  deposit  is  not  workable.  Conse- 
quently the  tract  is  not  subject  to  a  pros- 
pecting permit. 

Monolith  Portland  Midwest  Co.,  Cheyenne 
073629  "IT,  A-24712  (Oct.  10,  1947) 

An  application  for  a  coal  prospecting  per- 
mit which  is  filed  at  a  time  when  the  land 
is  covered  by  an  existing  coal  prospecting 
permit  is  void  and  must  be  rejected. 
R.  H.  Russell,  Idaho  0182,  Blackfoot 
054205,  A-25692  (Aug.  10,  1949) 

A  coal  prospecting  permit  will  be  issued 
only  where  there  has  been  a  satisfactory 
showing  that  an  additional  coal  mine  is 
needed  and  that  there  is  an  actual  need 
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for  coal  which  cannot  otherwise  be  reason- 
ably met. 

Olin  C.  Walker,  Jr.,  New  Mexico  01419, 
A-26166  (Apr.  10,  1951) 

Where  a  protest  against  the  issuance  of 
a  coal  permit  is  based  on  the  grounds  that 
the  applicant  abandoned  mine  operations 
under  a  previous  permit,  leaving  the  com- 
munity without  a  coal  supply  and  the  ap- 
plicant is  financially  unable  to  commence 
new  operations,  the  protest  is  properly 
dismissed  where  it  appears  that  the 
former  operations  were  terminated  because 
of  the  expiration  of  the  former  permit  and 
that  the  applicant  has  made  financial  ar- 
rangements for  new  operations. 
Bruno  Agostino,  Anchorage  0 J 8007,  A- 
26506  (Dec.  15,  1952) 

RENTALS 
Assessment  of  a  tonnage  charge  on  coal 
,  transported  through  an  underground  pas- 
sage-way lying  beneath  a  portion  of  the 
restricted  allotment  of  Leah  Stidham. 
Leah  Stidham,  Starr  Coal  Company  (Jan. 
i22,  1944) 

Corporate  surety  bond  in  sum  of  $7,500 
jnot  excessive  when  lessee  owes  accrued 
rentals  in  excess  of  $1,700  and  accrued 
1  royalties  of  $5,000. 

That  statement  of  rentals  due  did  not 
also  include  statement  of  accrued,  unpaid 
I  royalties,  is  not  indicative  that  such  royal- 
ties are  not  owing.  Motion  for  Rehearing. 

Michael  L.  Moavro,  Lessee,  Empire  Coal 
Co.,  Proposed  Assignee.  Denver  035164 
"N",  A-24299  (Dec.  11,  1946) 

Accrued  annual  rental  under  a  coal 
lease  is  a  debt  due  to  the  U.S.;  and  the 
amount  due  may  be  prorated  on  a  monthly 
basis  under  the  act  of  Nov.  28,  1943,  only 
where  it  appears  that  the  lessee's  failure 
to  file  a  timely  surrender  of  the  lease  prior 
to  the  accrual  of  the  rental  was  not  due 
to  a  lack  of  reasonable  diligence. 

Where  a  relinquishment  of  a  coal  lease 
jis  received  in  the  mail  on  the  day  after 
the  yearly  rental  under  the  lease  had  ac- 
crued, but  the  relinquishment  would  have 
>een  received  before  the  date  of  accrual  if 
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the  mail  had  been  handled  in  the  normal 
and  usual  course,  the  relinquishment  may 
be  accepted  upon  payment  of  the  accrued 
rental  on  a  pro  rata  monthly  basis  for  the 
portion  of  the  lease  year  prior  to  the  filing 
of  the  surrender,  as  provided  in  the  act  of 
Nov.  28, 1943. 

Oswald  Klevmoen,   Bismarck   024852,   A- 
26544  (Dec.  22,  1952) 

ROYALTIES 

Coal  petition  for  royalty  reduction.  Ap- 
peal from  the  General  Land  Office. 
Big  Horn  Coal  Co.,  Buffalo  037885  "N",  A- 
24105  (Aug.  31,  1945) 

Secretary  may  not  delegate  the  authority 
to  determine  the  royalty  to  be  paid  by  the 
owners  of  private  lands  upon  which  in- 
vestigations of  coal  deposits  are  made. 
Solicitor's  Opinion,  M-34740  (Nov.  18. 
1946) 

Corporate  surety  bond  in  sum  of  $7,500 
not  excessive  when  lessee  owes  accrued 
rentals  in  excess  of  $1,700  and  accrued 
royalties  of  $5,000. 

That  statement  of  rentals  due  did  not 
also  include  statement  of  accrued,  unpaid 
royalties,  is  not  indicative  that  such  royal- 
ties are  not  owing.  Motion  for  Rehearing. 
Michael  L.  Moauro,  Lessee,  Empire  Coal 
Co.,  Proposed  Assignee,  Denver  035164  "N", 
A-24299  (Dec.  11, 1946) 

Coal  Lease  Assignment  Conditionally 
Approved. 

Applicant  has  requested  approval  of  an 
assignment  of  a  coal  lease  to  himself.  Be- 
cause the  lease  has  been  in  effect  for  20 
years  and  is  subject  to  readjustment  of  its 
terms  and  conditions,  the  Bur.  of  Land 
Management  as  one  of  the  conditions  at- 
tached to  its  approval  of  the  assignment 
specified  that  the  proposed  assignee  assent 
to  an  increase  in  the  royalty  rate  from  10 
cents  per  ton  to  15  cents  per  ton.  Applicant 
has  appealed.  He  asks  that  royalty  rate  be 
continued  at  10  cents  per  ton. 

As  the  prevailing  royalty  rate  for  similar 
coal  mines  in  Utah  is  15  cents  per  ton, 
no  reason  is  seen  for  departing  in  the  case 
of  the   Olson  mine  from  the  established 


150 

COAL  LEASES  AND  PERMITS— Continued 

ROYALTIES— Continued 
royalty  pattern  prevailing  in  Utah  for  sim- 
ilar coal  mines  on  the  public  lands. 
Emmett  K.  Olson,  Salt  Lake  027304  "W, 
A-24801  (Oct.  31, 1947) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of 
advance  rental  in  oil  and  gas  cases.  It  is 
not  possible  to  separate  advance  rentals 
from  royalties,  since,  under  the  statutes, 
the  advance  rental  must  be  credited  against 
accruing  royalties  for  that  lease  year. 
Minimum  royalty  is  specifically  provided 
by  law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory,  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  con- 
ditions under  which  filing  fees  are  return- 
able. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43U.S.C.95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 

A  reduction  in  the  royalty  rate  required 
under  a  coal  lease  issued  under  the  Mineral 
Leasing  Act  will  not  be  ordered  upon  the 
petition  of  the  lessee  stating  that  the  ex- 
isting royalty  rate  makes  it  impossible  to 
conduct  mining  operations  profitably,  un- 
less the  lessee  produces  evidence  clearly 
substantiating  its  allegation. 
Sheridan-Wyoming  Coal  Co.,  Inc.,  Chey- 
enne 055434,  A-25845  (June  27,  1950) 

SUSPENSION  OF  OPERATIONS  AND  PRO- 
DUCTION 

It  is  proper  to  deny  a  petition  for  the 
suspension  of  mine  operations  under  a  coal 
lease  where  it  is  found  that  coal  is  needed 
in  the  community  and  where  labor  and 
materials  for  the  operations  of  the  leased 
property  are  available. 
Walter  Kearin  and  Frank  Fanned,  PueUo 
0460U  U2P\  A-24714  (Oct.  28,  1948) 
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The  fact  that  a  lessee  of  Govt,  coal  land 
in  Alaska  is  insolvent  does  not  warrant  the 
giving  of  consent  to  a  suspension  of  opera- 
tions for  a  specified  period  under  a  lease 
provision  stating  that  "If  the  lessee  shall 
be  unable  to  continue  the  operation  of  the 
mine  for  any  cause,  not  due  to  the  fault  or 
negligence  of  the  lessee,  he  shall  be  entitled 
to  the  suspension  of  operations  for  such  a 
length  of  time  *  *  *  as  may  be  specified 
in  the  order  of  suspension  *  *  *,"  where 
the  record  fails  to  show  that  the  insolvency 
was  caused  by  an  extraordinary  and  un- 
foreseeable circumstance  beyond  the  con- 
trol of  the  lessee  and  that  there  is  a  favor- 
able prospect  that  such  condition  will  over- 
come within  a  reasonable  and  foreseeable 
period  of  time. 

Buffalo  Coal  Alining  Company,  Anchorage 
010214,  A-25652  (Sept.  16,  1949) 

The  termination  of  a  suspension  of, 
operations  under  a  coal  lease  is  propei 
where  no  justification  is  presented  by  the 
lessee  to  warrant  a  continuation  of  th* 
suspension. 

Earl  0.  Anderson,  Salt  Lake  City  050299 
A-26240  (Dec.  29, 1951) 


COLOR  OR  CLAIM  OF  TITLE 
GENERALLY 

Protest  dismissed.  Appeal  from  the  Gen 
eral  Land  Office. 

R.  P.  Franson,  Protestant-Rejected  Timber 
and  Stone  Applicant,  GLO  03371  "F",  StaU 
of  Michigan,  Exchange  Applicant,  GLC 
08034  "F",  Albert  Chaput,  Homestead  Ap> 
plicant,  GLO  08090  "F",  A-24050  (Apr.  9 
1945) 

Amendment  of  Patent.  Held  for  rejec 
tion.  Appeal  from  the  General  Lam 
Office. 

Peter  F.  Johnson,  Roseburg  012445  "F",  A 
24141  (Feb.  27, 1946) 

As  a  part  of  our  responsibility  to  develo; 
the  territory  of  Alaska  we  must  settle  th 
question  of  native  ownership  of  Alaska], 
lands  and  waters. 

Historical  Background — all  of  South 
eastern  Alaska  occupied  by  Tlingit  an 
Haida  Tribes.  Most  usable  land  in  Cont 
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nental  Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  gov- 
ernment for  extinguished  titles. — In  the 
'case  of  conflicting  claims  the  white  man 
'can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
Compensation. 

Elements  of  existing  possessory  rights. — 

rhose  lands  which  have  remained  in  reg- 

llar  native  use  to  the  present  day  and 

vhich  form  a  significant  part  of  the  eco- 

lomic  base  of  the  community. — A  native 

'laim  to  exclusive  possessory  rights  may 

|)e  defeated  by  a  showing  that  the  native 

ise  was  not  originally  exclusive. — If  the 

natives  no  longer  view  the  lands  as  their 

:>wn  their  claim  has  been  abandoned. — The 

radition  of  free  use  of  navigable  waters 

s  so  strong  that  a  change  is  not  warranted 

rith  respect  to  the  natives  of  Alaska. — 

Native  rights  to  beaches  and  streams  would 

e  recognized  where  natives  can  show  a 

ntinued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 

lary  of  probable  claims  in  Southeastern 

.laska. 

rative  Land  Claims  in  Alaska  (Mar.  24, 

m) 

The  fact  that  public  land  has  been  in- 
uded  within  an  unlawful  enclosure  fur- 
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nishes  no  basis  for  acquiring  such  land  un- 
der the  Color  of  Title  Act. 
Oscar  Jones,   Blackfoot   0550Jtl    "K",   A- 
24512  (Feb. 20, 1948) 

Public  land  actually  occupied  by  a  person 
claiming  the  land  under  color  of  title  is  not 
subject  to  an  application  for  homestead 
entry. 

Levi  C.  Price  v.  W.  A.  Leindecker,  OLO 
07247,  A-25662  (June  16, 1949) 

The  fact  that  a  person  has  occupied  a 
tract  of  public  land  under  the  erroneous 
belief  that  his  entry  and  patent  covered 
that  particular  tract  does  not  entitle  him 
to  acquire  it  under  the  Color  of  Title  Act. 
John  Johnson,  Roseburg  023087,  A-25695 
(Dec.  30, 1949) 
APPLICATIONS 

Dismissal  of  the  protests  of  the  Dept.  of 
Agriculture  against  the  application  under 
the  Color  of  Title  Act  of  December  22, 1928. 
Motion  for  rehearing  filed.  Motion  denied — 
by  Duncan. 

Department  of  Agriculture  v.  Elsie  M. 
Franklin,  GLO  06753  "K",  A-22501  (July 
31,  1943) 

Everett's  protest  against  issuance  of 
patent  to  Lantz  on  his  homestead  entry 
because  of  alleged  conflicts  in  the  land 
covered  by  the  patent  with  the  land  then 
owned  by  Everett.  Decision  of  GLO  affirmed 
by  the  Department  on  May  27, 1943.  Motion 
filed.  Motion  denied — by  Schwilck. 
George  G.  Everett,  Bonnie  Vere  Everett, 
and  Carl  Lantz,  Denver  0^5341  "C",  A- 
23605  (July  31, 1943) 

Application  to  purchase  under  sec.  5  of 
the  act  of  Mar.  3,  1887,  rejected. 
Angela  Martin  v.  Elizabeth  Lord,  et  al., 
GLO  08911,  09649  "F",  A-23926  (Jan.  15, 
1946) 

Application  Rejected  by  Bureau  of  Land 
Management. 

F.  C.  French,  Denver  052863  "K",  A-24449 
(June  13,  1947) 

Application  allowed. 
Avondale  Mills,  BLM  011889  "K"  (Nov.  19. 
1947) 
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Color  of  title  application  rejected  as  to 
lots  9  and  10  and  with  respect  to  lot  8  re- 
quired the  submission  of  substantial  evi- 
dence concerning  the  qualifications  of  the 
applicants.  Applicants  appealed  from  the 
rejection  as  to  lot  10  but  took  no  action 
as  to  lot  9. 

The  Color  of  Title  Act  provides  among 
other  things  that  no  patent  shall  issue 
thereunder  "*  *  *  for  any  tract  to  which 
there  is  a  conflicting  claim  adverse  to  that 
of  the  applicant  unless  and  until  such 
claim  shall  have  been  finally  adjudicated 
in  favor  of  such  applicant."  Based  on  this 
provision  the  Bureau  rejected  the  applica- 
tion as  to  lot  10  because  Helen  M.  Forsyth 
and  others  have  filed  an  application  to  pur- 
chase this  lot  based  on  a  claim  adverse  to 
that  of  the  Gudises.  Assuming  that  both 
the  Gudis  and  Forsyth  groups  are  other- 
wise qualified  under  this  statute,  it  is  clear 
that  neither  can  obtain  a  patent  unless 
one  or  the  other  relinquishes  its  claim  or  is 
able  to  prevail  in  judicial  proceedings  in- 
stituted to  determine  which  has  superior 
rights  in  the  land. 

Anton  Gudis,  Antonette  Gudis,  BLM 
011866  "K",  A-24662  (Dec.  15, 1947) 

The  adverse  possession  under  a  tax  deed 
to  the  Color  of  Title  Act  was  probably 
added  to  that  of  their  predecessors  in  the 
chain  of  title  in  order  to  determine  whether 
the  20-year  minimum  period  of  adverse 
possession  required  to  establish  a  valid 
claim  under  the  Color  of  Title  Act  has  been 
satisfied.  Application  to  Purchase  Land. 

Amon  E.  Miller,  Emma  L.  Ridings,  R.  Irl 
Jones,  GLO  010306,  BLM  012853,  01285 Jh 
A-2534S  (Feb.  25,  1949) 

The  occupancy  and  use  of  an  area  of 
public  land  under  the  mistaken  belief  that 
it  comprises  part  of  a  farm  which  the  oc- 
cupant has  purchased  do  not  provide  a 
proper  predicate  for  an  application  to  ac- 
quire such  area  under  the  Color  of  Title 
Act. 

Any  period  of  time  during  which  an  oc- 
cupant of  public  land  knows  that  title  to 
the  land  is  in  the  U.S.  must  be  disregarded 
in  determining  whether  he  has  met  the 
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20-year  requirement  as  to  time  prescribed 
in  the  Color  of  Title  Act. 
Ephraim  R.  Nelson,  Salt  Lake  City  067321, 
A-25865  (June  6,  1950) 

Where  an  application  for  land  under  the 
Color  of  Title  Act  is  based  on  the  asser- 
tion that  the  land  was  believed  by  the  ap- 
plicant and  his  grantor  to  have  been  part 
of  a  tract  of  land  conveyed  to  the  applicant, 
the  application  will  be  rejected  where  the 
evidence  indicates  that  the  grantor  of  the 
land  could  not  have  had  such  a  belief  and 
therefore  could  not  have  intended  to  in- 
clude the  land  applied  for  in  his  convey- 
ance to  the  applicant. 

Where  an  applicant  under  the  Color  of 
Title  Act  has  held  the  land  applied  for  in 
peaceful  adverse  possession  for  less  than 
20  years  and  fails  to  show  that  the  land 
was  held  in  peaceful  adverse  possession  by 
his  grantor  prior  to  the  conveyance  of  the 
land  to  him,  his  application  must  be  re- 
jected. 

F.  C.  French,  Denver  052863,  A-25924  (Oct. 
20,  1950) 

The  Color  of  Title  Act  does  not  vest  any 
legal  right  in  a  person  who  is  qualified  to 
apply  for  a  particular  tract  of  land  pur- 
suant to  that  act,  because  the  sale  of  land 
under  the  act  to  a  qualified  applicant  is 
discretionary  with  the  Secretary  of  the 
Interior. 

When  a  lease  covering  a  tract  of  land 
under  the  Small  Tract  Act  is  issued  "sub- 
ject to  a  valid  existing  right,"  the  quoted 
phrase  does  not  make  the  lease  subordinate 
to  the  claim  of  a  person  who  is  qualified  to 
apply  for  the  land  under  the  Color  of  Title 
Act,  since  such  a  claim  is  not  a  legal  right. 

A  lease  properly  issued  in  accordance 
with  the  provisions  of  the  Small  Tract  Act 
and  the  pertinent  Departmental  regulations 
is  not  terminable  at  the  will  of  the  Secre- 
tary of  the  Interior  or  his  representative, 
but  can  only  be  canceled  by  the  Department 
upon  the  basis  of  some  adequate  legal 
ground. 

William  W.  Tedder,  BLM  012236,  A-25853 
(Oct.  26,  1950) 

One  seeking  to  purchase  public  land  un- 
der the  Color  of  Title  Act  cannot  tack  onto 
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his  own  possession  that  of  his  predecessors 
in  title  where  the  latter  have  previously 

i  sought  to  make  similar  purchases  of  the 
same  land  and  their  applications  have  been 
rejected  because  they  failed  to  show  a 
claim  or  color  of  title  to  the  land  cog- 
nizable under  the  act. 

An  applicant  to  purchase  public  land  un- 
der the  Color  of  Title  Act  who  learned, 

'  before  the  expiration  of  a  20-year  period  of 
occupancy,  that  the  land  belonged  to  the 

1  U.S.  is  precluded  from  purchasing  the  land 

'  under  the  act. 

Clyde  A.  Phillebaum,  Denver  055038,  A- 
25933  (Nov.  8,  1950) 

An  application  to  purchase  a  public  land 
island  under  the  Color  of  Title  Act  must 
ibe  rejected  where  the  only  showing  as  to 
the  existence  of  color  of  title  in  the  ap- 
plicant is  evidence  indicating  that  the  ap- 
plicant mistakenly  believed  that  the  island 
was  included  in  the  transaction  whereby 
he  purchased  an  area  of  nearby  mainland 
more  than  20  years  ago. 
Christopher  A.  Merlau,  BLM  022474,  A- 
26204  (Dec.  18,  1951) 

An  application  to  purchase  land  in  the 
Cimarron  strip  which  has  not  been  used, 

:  improved,  or  cultivated  with  the  abutting 
iand  of  the  applicant  must  be  rejected. 
7.   D.   Shamburger,   et   al.,   BLM   016389, 
116413,   016414,   A-26421    (Sept.   5,   1952) 

i  Application  for  Adjoining  Farm  Home- 
Jtead  Entry  Rejected. 

Miss  Jones'  application  was  rejected  for 
he  reason  that  the  land  applied  for  was 
ncluded  in  two  desert  land  entries,  both 
)f  which  were  filed  prior  to  the  time  when 
liss  Jones'  adjoining  homestead  applica- 
ion  was  filed. 

Eunice  R.  Jones,  Black  foot  055265,  A-26519 
;Dec.  5,  1952) 

APPRAISED  VALUE 

Where  the  evidence  is  insufficient  to 
ustify  the  appraised  value  of  land  being 
old  under  the  color  of  title  act  of  Dec. 
!2,  1928,  the  case  will  be  remanded  to  the 
Jur.  of  Land  Management  for  a  further 
ppraisal  of  the  property. 
Francis  M.  Dampier,  Jr.,  BLM  016056 
ADL",  A-25678  (May  23,  1949) 


COLOR  OR  CLAIM  OF  TITLE— Continued 
CULTIVATION 

An  application  to  purchase  land  under 
the  Color  of  Title  Act  must  be  rejected 
where  the  land  has  not  been  improved  or 
cultivated. 

First   National   Bank   in   Arcadia,    BLM 
017655,  A-26161  (Feb.  27,  1951) 
GOOD  FAITH 

Nelson  A.  Mason,  claiming  as  assignee 
of  rights  of  certain  soldiers  of  the  Civil 
War,  filed  soldiers'  additional  homestead 
applications  which  were  rejected  on  the 
basis  that  the  lands  have  been  claimed  by 
various  parties  for  more  than  20  years. 

Appellant  contends  that  they  are  not 
bona  fide  claimants  under  color  of  title  but 
have  been  aware  of  being  on  Govt.  land. 
The  evidence  in  the  record  would  uphold 
that  statement  and  prior  court  decisions 
set  what  constitutes  "good  faith"  in  such 
a  situation. 

Those  who  might  have  some  grounds  to 
claim  adversely  are  protected  by  the  re- 
quirement that  the  notice  of  application 
be  published. 

The  Commissioner  should  serve  upon  all 
adjoining  landowners  notice  to  file  objec- 
tion. 

Nelson  A.  Mason,  Bismarck  024787,  024831, 
A-24113  (Oct.  9, 1945) 

An  application  to  purchase  land  under 
the  Color  of  Title  Act  should  be  rejected 
where  there  is  no  indication  that  the  land 
applied  for  has  been  held  in  good  faith 
under  a  claim  or  color  of  title,  even  though 
the  land  has  been  occupied  for  more  than 
20  years  and  improvements  have  been 
placed  on  it. 

Hazel   W.   Balay,   BLM    013720,   A-25793 
(Feb.  2, 1950) 

A  person  whose  occupancy  of  public  land 
is  that  of  a  mere  trespasser  cannot  claim 
the  benefit  of  the  Color  of  Title  Act. 

An  occupant  of  public  land  who  knows 
or  has  good  reason  to  believe  that  title  to 
the  land  is  in  the  U.S.  cannot  be  regarded 
as  holding  the  land  in  good  faith  under 
claim  or  color  of  title,  within  the  meaning 
of  the  Color  of  Title  Act. 
Wesley  W.  Gletty,  BLM  017068,  A-25819 
(May  23,  1950) 
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There  was  an  implied  requirement  in  the 
act  of  Apr.  15,  1920,  that  the  beneficiaries 
of  the  legislation  must  perform  with  rea- 
sonable promptness  the  acts  necessary  to 
obtain  the  proffered  benefits. 

Principles  of  orderly  administration  for- 
bid the  reinstatement  of  an  application  to 
purchase  land  under  the  act  of  Apr.  15, 
1920,  after  more  than  16  years  of  neglect 
by  the  applicant. 

The  Secretary  of  the  Interior  is  without 
authority  under  the  act  of  Apr.  15,  1920, 
to  grant  applications  to  purchase  land 
situated  in  a  section  other  than  in  the  sec- 
tions enumerated  in  the  act. 

A  purported  appeal  taken  after  the  ex- 
piration of  the  period  prescribed  for  that 
purpose  may  properly  be  disregarded. 
Robert  Ward  Morgan,  Salt  Lake  City 
048494,  048535;  Utah  0116,  A-26499  (Dec. 
10,  1952) 

The  homestead  laws  require  that  the  en- 
tryman  must  establish  a  residence  on  the 
desired  land  with  the  intent  in  good  faith 
to  obtain  a  home  for  himself. 

When  it  is  shown  that  the  family  of  a 
person  claiming  to  have  settled  on  public 
land  as  a  predicate  for  obtaining  a  home- 
stead under  the  act  of  May  14,  1880,  did 
not  reside  on  that  land,  a  rebuttable  pre- 
sumption of  lack  of  good  faith  in  the  es- 
tablishment of  residence  arises. 

Where  the  evidence  shows  that  a  home- 
stead settler  filed  his  settlement  claim  in 
order  to  run  cattle  on  it  in  connection  with 
his  home  ranch  some  6  to  9  miles  away, 
that  he  stayed  there  during  the  summer 
with  his  cattle,  and  that  his  family  did  not 
reside  on  the  claim  but  continued  to  reside 
at  the  home  ranch  because  of  its  proximity 
to  schools,  the  ill  health  of  his  wife,  and  the 
inaccessibility  of  the  claim,  it  must  be  con- 
cluded that  the  land  involved  was  in  real- 
ity sought  only  for  range  purposes  inci- 
dental to  the  operation  of  the  ranch,  and 
that  the  settler  did  not  in  good  faith  estab- 
lish residence  on  the  claim. 
Gerald  Fred  Mitchell,  Contest  No.  10356, 
Pueblo  055841,  A-26563  (Mar.  26,  1953) 

An  essential  element  of  any  claim  of  title 
under  the  Color  of  Title  Act  is  good  faith. 


COLOR  OR  CLAIM  OF  TITLE— Continued 
GOOD  FAITH— Continued 

An  occupant  of  public  land  who  knows 
or  has  reason  to  know  that  title  to  the  land 
is  in  the  U.S.  cannot  be  regarded  as  hold- 
ing the  land  in  good  faith  under  claim  of 
title  within  the  meaning  of  the  Color  of 
Title  Act. 

While  the  possession  of  ancestors  or 
grantors  may  be  tacked  on  to  the  posses- 
sion of  the  claimant  for  the  purpose  of 
showing  adverse  possession  of  a  tract  of 
public  land  for  more  than  20  years,  the 
possession  in  each  case  must  have  been  in 
good  faith. 

One  who  cannot  show  that  he  or  his 
ancestors  or  grantors  has  held  a  tract  of 
public  land  in  good  faith  and  in  peaceful, 
adverse  possession  under  claim  of  title  for 
more  than  20  years  is  not  entitled  to  a, 
patent  under  the  Color  of  Title  Act,  not- 
withstanding the  fact  that  more  than  20 
years  ago  the  tract  may  have  been  so  held. 
Phyllis  Deyoung  Tucker,  Oregon  02660,  A- 
26984  (Nov.  26,  1954) 

IMPROVEMENTS 

In  the  absence  of  a  showing  that  cutting 
of  underbrush  made  the  land  more  usable 
for  agricultural  purposes,  promoted  the 
growth  of  timber,  lessened  the  hazards  of 
fire,  or  achieved  some  other  objective 
which  would  constitute  a  valuable  improve- 
ment of  the  land,  the  mere  cutting  of  un- 
derbrush will  not  be  considered  as  a  valua- 
ble improvement  which  will  support  a 
claim  to  a  patent  under  the  Color  of  Title 
Act. 

Helen  M.  Forsyth,  et  al.,  GLO  010876  "LB", 
A-25365  (Nov.  30,  1948) 

An  application  to  purchase  land  undei 
the  Color  of  Title  Act  must  be  rejected 
where  the  land  has  not  been  improved  01 
cultivated. 

First   National   Bank   in   Arcadia,    BLM 
017655,  A-26161  (Feb.  27,  1951)' 

Where  statements  of  an  applicant  undei 
the  Color  of  Title  law  and  of  an  applicanl 
under  the  Isolated  Tract  law  concerning 
the  presence  of  improvements  on  the  trad 
of  public  land  they  have  both  applied  foi 
are  in  conflict,  and  where  the  report  of  th( 
Govt,  field  examiner  is  inconclusive  anc 
ambiguous  on  the  facts  in  dispute,  the  cast 
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IMPROVEMENTS— Continued 
will  be  remanded  to  the  Bur.  of  Land  Man- 
agement for  a  new  field  examination. 
Homer  Wheeler  Mannix,  et  al.,  Sacramento 
0U591,  045658,  A-26964  (Nov.  23,  1954) 

COMMUNITY  PROPERTY 

Application  of  the  Excess  Land  Provi- 
sions of  the  Federal  Reclamation  Laws  to 
Community  Property  States. 
Solicitor's    Opinion,    M-34172     (Aug.    21, 
1945) 

CONFIDENTIAL  INFORMATION 

{See  also  Public  Records) 

Disclosure  of  Confidential  Reports  and 
Records  by  one  governmental  agency  at 
the  demand  of  and  for  the  use  and  benefit 
of  another  governmental  agency. 
Memorandum   (May  21,  1945) 

Disclosure  of  unpublished  report  on  mine 
accident  to  parties  in  litigation  arising 
from  such  accident. 

Memorandum   (Jan.  31,  1946) 

There  is  no  authority  in  law  for  adopting 
a  variable  price  scale  covering  technical  in- 
formation by  the  Bureau  of  Reclamation 
(to  the  public  or  to  foreign  governments 
which  is  adjusted  to  the  financial  condition 
of  the  purchaser. 
■  Memorandum  (Sept.  12,  1946) 

Availability  of  documents  for  inspection 
I  by  private  persons. 

Departmental  Order  No.  1918  governs 
availability  of  a  routine  report  by  Bur.  of 
Mines  investigator  concerning  an  explosives 
'accident  in  absence  of  other  applicable 
statute  or  regulation. 
Solicitor's  Opinion,  M-34754  (Nov.  7, 1946) 

This  Department  regards  personnel  files 
ind  records  as  confidential  and  as  available 
for  official  use  only. 

Accredited  representatives  of  other  de- 
partments should  be  authorized,  permitted, 
o  inspect  the  files  for  legitimate  purpose. 
rnspection  of  Personnel  Files  and  Records 
(Dec.  10,  1946) 

The  final  sentence  in  sec.  6  of  the  act 
)f  Aug.  24,  1912,  was  not  intended  to  re- 
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strict  the  authority  of  the  head  of  an 
executive  department  of  the  Govt,  to  deter- 
mine with  finality  whether  the  disclosure 
to  the  public,  to  the  Congress,  or  to  the 
courts  of  official  information  under  his 
jurisdiction  would  be  prejudicial  to  the 
public  interest. 

The  sentence  in  question  would  not  per- 
mit an  employee  of  the  U.S.  to  convey  to 
a  member  or  a  Committee  of  Congress 
confidential  information  from  the  files  of 
an  executive  department  of  the  Govt,  with- 
out an  authorization  from  the  head  of  the 
Department  or  his  representative. 
Unauthorized  Disclosure  of  Confidential 
Information,  M-36028  (Sept.  22,  1950) 

An  applicant  for  grazing  privileges  is 
not  entitled  to  graze  on  a  particular  area 
of  public  land  solely  because  he  and  his 
predecessors  have  grazed  on  the  area  over 
a  long  period  of  time. 

In  a  grazing  district  where  land  is  base, 
a  person  who  owns  water  rights  is  not  en- 
titled merely  by  reason  of  the  ownership  of 
such  rights  to  grazing  privileges  on  the 
land  surrounding  the  waters  in  which  the 
rights  are  claimed. 

Where  the  summit  of  a  mountain  range 
was  the  approximate  dividing  line  between 
the  private  lands  of  appellants  and  the 
private  lands  of  intervenors,  and  Federal 
lands  in  the  area  were  in  a  checker-board 
pattern,  a  division  of  the  grazing  allot- 
ments of  the  appellants  and  of  the  inter- 
venors at  the  summit  was  proper. 

One  who  is  granted  all  the  grazing 
privileges  to  which  his  base  property  en- 
titled him  does  not  have  any  standing  to 
complain  of  the  allotment  made  to  others. 

Records  of  the  Bur.  of  Land  Management 
are  public  records  of  wThich  notice  is  taken 
by  the  Department  in  rendering  decisions. 

Consideration  on  appeal  may  properly 
be  limited  to  such  issues  as  wTere  related  to 
the  appellants  at  the  hearing  before  the 
examiner  in  a  case  involving  the  granting 
of  grazing  privileges. 

M.  P.  Depaoli  and  Sons,  A-25878  (Mar.  29, 
1951) 

The  Secretary  of  the  Interior  is  autho- 
rized by  law  to  deny  the  disclosure  of  in- 
formation contained  in  official  records  of 
the    Department    when    such    disclosure 
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would  be  prejudicial  to  the  interests  of 
the  Govt. 

Under  the  regulations  public  dissemina- 
tion of  confidential  information  is  deemed 
to  be  prejudicial  to  the  interests  of  the 
Govt. 

In  a  contract  where  books  and  records 
of  a  corporation  may  be  examined  on  con- 
dition that  the  information  obtained  shall 
be  kept  confidential,  a  separate  clause  to 
the  effect  that  the  corporation  is  bound  to 
deliver  to  the  Commissioner  of  Indian 
Affairs  certified  copies  of  financial  and  op- 
erating statements  will  be  construed  to  in- 
clude the  condition  of  confidence  elsewhere 
expressed  in  relation  to  the  information 
obtained. 

In  the  absence  of  impending  harm  to 
life  or  liberty,  the  public  interest  out- 
weighs any  individual  interest  in  consider- 
ing whether  confidential  information 
should  be  disclosed. 

In  its  relationship  as  trustee  for  an  In- 
dian tribe,  the  U.S.  Govt,  is  not  bound  to 
reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to  be 
Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-36203  (Feb.  9,  1954) 

CONGRESS 

Discusses  jurisdictional  status  of  Fort 
Jefferson  National  Monument,  Florida.  By 
act  of  Congress,  Mar.  3,  1845,  the  land  was 
included  in  the  territory  admitted  into  the 
Union  as  the  State  of  Florida.  The  laws  of 
Florida  are,  in  general,  applicable  to  the 
area  and  the  Sheriff  of  Monroe  County 
would  have  jurisdiction  involving  violation 
of  State  laws.  However,  the  exercise  of 
such  jurisdiction  has  been  infrequent  and 
because  of  its  isolated  location  and  be- 
cause there  are  no  private  properties  on 
the  islands,  being  federally  owned,  they 
are  subject  to  jurisdiction  of  the  U.S.  also. 
Letter  to  Capt.  S.  R.  Melvin,  U.S.  Mili- 
tary Academy  Infantry  Detachment,  West 
Point,  N.Y.  (Apr.  24,  1946) 

Federal  Employees  Pay  Acts  of  1945, 
1946  are  applicable  to  employees  paid  com- 
pensation pursuant  to  Classification  Act 
of  1923,  as  amended,  or  statutory  salaries 
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otherwise  specifically  prescribed  in  acts  of 

Congress. 

Alaska  Railroad,  M-34603  (Aug.  6,  1946) 

Ownership  of  Wyandotte  Indian  burial 
ground  in  Kansas  City,  Kansas,  is  in  the 
U.S.,  subject  to  recognized  use  of  the 
Wyandotte  Indian  Tribe,  Treaty  of  Jan, 
31,  1855  (10  Stat.  1159).  Kansas  City  has 
no  right  or  title  to  cemetery  tract  in  ques- 
tion. By  contract  of  1918  with  Govt.,  City 
interest  is  that  of  caretaker  of  tract.  Con- 
gress may  well  sell  cemetery  tract  witt 
consent  of  Wyandotte  Tribe. 
Solicitor's  Opinion,  M-34987  (Oct.  7,  1947) 

The  Act  transferring  the  Illinois  Ord 
nance  Plant  from  the  War  Assets  Admin 
to  the  Dept.  of  the  Interior,  by  necessary 
implication,  authorized  by  the  War  Assets 
Admin,  to  transfer  to  this  Departmenl 
equipment  and  materials  which  had  beer 
acquired  by  the  administration  for  use  ir 
connection  with  the  operation  and  main 
tenance  of  the  plant  and  which  were  as 
signed  to  the  plant  as  of  Aug.  5,  1947,  since 
a  contrary  view  would  tend  to  defeat  the; 
purpose  which  Congress  sought  to  accom 
plish  in  transferring  the  Illinois  Ordnance: 
Plant  to  this  Department. 
Transfer  of  Equipment  and  Materials — II 
linois  Ordnance  Plant,  M-35018  (Jan.  16 
1948) 

In  order  to  be  "identifiable"  within  the 
meaning  of  the  Indian  Claims  Commissior 
Act,  a  group  of  Indians  must  be  a  grout 
whose  political  existence  has  been  recog 
nized  by  Congress  or  the  Executive  branct 
of  the  Govt.,  or  one  which  carries  on  a  type 
of  group  life  characteristic  of  the  Indians 
of  the  U.S. 

Judged  by  this  test,  neither  the  Indians 
of  California  as  a  whole,  nor  particulai 
organizations  of  California  Indians  con-i 
stitute  "identifiable"  groups  of  American 
Indians. 

Indians  of  California  as  "Identifiable 
Groups  of  Indians"  Within  the  Meaning  o) 
the  Indian  Claims  Commission  Act,  M- 
35029  (Mar.  17, 1948) 

In  the  absence  of  a  provision  in  a  patent 
or  water-right  certificate  stipulating  that 
a  forfeiture  would  occur  upon  breach  oi 
the    conditions    expressed    therein,    lands 
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,  acquired  by  lending  agencies  through  fore- 
closure  proceedings    or    through    convey- 
ances in  lieu  of  foreclosure  may  be  held  for 
longer  periods  than  two  years  without  be- 
ing subject  to  forfeiture  under  sec.  3  of  the 
'  act  of  Aug.  9,  1912,  supra,  no  portion  of 
:  which  is  applicable  in  the  Central  Valley 
Project ; 

The  excess-land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
;  Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act ;  in  accordance  with  the 
•  provisions  of  sec.  46,  lending  agencies  who 
become  excess  landowners  are  entitled  to 
receive  water  for  such  excess  land  upon 
compliance  with  the  conditions  set  forth  in 
sec.  46,  namely,   execution  of  recordable 
\  contract  for  the  sale  of  such  excess  lands 
upon  terms  and  conditions  satisfactory  to 
the  Secretary  of  the  Interior  and  at  prices 
fixed  by  him  as  prescribed  in  sec.  46. 
.Status    of    Lending    Agencies    in    Certain 
Circumstances  Under  the  Acreage  Limita- 
tion Provisions  of  the  Federal  Reclama- 
tion Laws  (Mar.  31,  1949) 

The  Congress,  in  legislating  for  an  un- 

i   incorporated  territory,  has  full  power  to 

:    determine  what  rules  and  regulations  are 

needful,  and  is  subject  only  to  "such  con- 

.  ,stitutional  restrictions  upon  the  powers  of 

i  that    body     as     are    applicable     to     the 

situation." 

The  Constitution  does  not  impose  upon 
the  Congress  any  restriction  preventing  it 
I  from  providing  for  the  special  protection 
of  the  lands,  business  enterprises,  and  com- 
munal organization  of  the  people  of  Ameri- 
can Samoa,  an  unincorporated  territory, 
is  a  '-needful*'  rule  of  regulation  under  Art. 
EV,  sec.  3,  of  the  Constitution,  and  to  carry 
jut  this  country's  obligations  under  the 
Cnited  Nations  Charter. 

A  grant  of  United  States  citizenship  to 

:he  people  of  American  Samoa  would  not 

preclude  or  be  inconsistent  with  a  grant 

)f  special  protection  to  them  as  a  depend- 

':     mt  people. 

ipeciul  Protection  for  People  of  American 
Umoa,  M-36001  (May  13,  1949) 

In  the  Territory  of  Alaska,  the  Federal 
government  has  title  to  and  control  over 
he  tidelands,  the  lands  beneath  navigable 
nland  waters,  and  lands  of  the  continen- 
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tal  shelf  beneath  those  portions  of  the 
open  sea  which  constitute  territorial 
waters.  The  Congress  has  not  delegated  its 
power  over  such  lands  to  the  Territorial 
Government  of  Alaska. 

As  seaweed  growing  upon  lands  of  the 
U.S.  in  the  Territory  of  Alaska  is  the  prop- 
erty of  the  U.S.,  it  can  be  disposed  of  only 
pursuant  to  an  authorization  from  the 
Congress,  and  no  statutory  provision  for  its 
disposal  has  been  enacted. 
Use  of  Seaweed  Beds  in  Southeastern 
Alaska,  M-36006  (June  30,  1949) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of 
the  Interior  from  the  Crow  Tribe  under 
existing  legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24,  1946. 

The  provision  in  House  Doc.  475,  relating 
to  the  acquisition  of  title  to  reservoir  sites 
constituting  a  part  of  Indian  tribal  lands, 
is  applicable  only  to  projects  in  the  Mis- 
souri River  Basin  to  be  undertaken  by  the 
Secretary  of  the  Army. 

Prior    opinion    of    the    Solicitor    dated 
Mar.  28,  1949,  is  adhered  to. 
Acquisition  of   Yellowtail  Reservoir  and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

The  secretary  of  a  Territory,  if  a  Fed- 
eral officer,  may  properly  be  regarded  as  an 
'•inferior  officer,"  as  that  term  is  used  in 
the  Constitution;  and,  accordingly,  the 
Congress  may  constitutionally  vest  in  the 
President  alone  the  power  to  appoint  a 
territorial  secretary. 

Sec.  1843  of  the  Rev.  Stats,  is  to  be  con- 
strued as  though  it  read  "There  shall  be 
appointed  [by  the  President]  a  secretary." 

The  President  may,  without  securing  the 
advice  and  consent  of  the  Senate,  appoint 
the  Secretary  of  Alaska. 
Secretary  of  Alaska,   M-36076    (Apr.  24, 
1951) 

Where  Congress,  in  a  statute  authorizing 
a  particular  activity,  provides  that  the 
activity  may  be  carried  on  by  the  admin- 
istering official  or  agency  "notwithstanding 
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any  other  law,"  such  official  or  agency  is 
freed,  in  so  far  as  that  particular  activity 
is  concerned,  from  restrictive  provisions 
of  law  contained  elsewhere  in  statutes  of 
general  applicability,  and  is  restricted  only 
by  whatever  limitations  Congress  pre- 
scribes in  the  enabling  act. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
for  the  performance  by  the  latter  of  re- 
habilitation and  betterment  work  under 
the  act  of  Oct.  7, 1949,  is  not  subject  to  the 
prohibition  contained  in  3648  RS.  against 
the  advance  of  public  money. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
under  the  act  of  Oct.  7,  1949,  may  agree  to 
the  inclusion  of  a  provision  for  the  advance 
of  Govt,  funds  to  the  organization  prior  to 
the  performance  by  it  of  the  rehabilitation 
and  betterment  work  under  the  contract,  if 
the  Secretary  deems  such  a  provision  to  be 
reasonable  and  appropriate  for  the  pro- 
tection of  the  U.S. 

Advance  of  Funds  to  Water  Users'  Organi- 
zations, M-38085  (July  11,  1951) 

The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress expressly  directs  otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes 
findings  regarding  the  marital  status  of 
the  deceased  Indian  and  the  legitimacy  of 
his  children,  the  Secretary  is  not  bound 
by  the  provisions  of  State  or  territorial  law 
on  the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent,  an 
Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
another  Indian  woman,  by  whom  he  had  a 
child,  the  evidence  warrants  findings  that 
the  decedent,  by  Indian  custom,  divorced 
the  first  woman  and  married  the  second 
woman.  For  purposes  of  inheritance,  in  so 
far  as  restricted  Indian  estates  are  con- 
cerned, an  Indian  child  is  regarded  as  the 
legitimate  issue  of  its  father  and  is  en- 
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titled  to  inherit  from  the  father,  irrespec- 
tive of  whether  a  legally  valid  marital 
relationship  existed  between  the  parents. 
Estate  of  Joseph  Carter  (Waw-Pe-Che- 
Quan),  Probate  2359-49,  IA-17  (Dec.  13, 
1951) 

Indian  allotted  lands  required  for  the 
Yellowtail  project  can  be  condemned  in 
accordance  with  the  provisions  of  sec.  3 
of  the  act  of  Mar.  3,  1901,  wThich  subjects 
such  lands  to  condemnation  for  public  pur- 
poses in  the  same  manner  and  to  the  same 
extent  as  lands  owned  in  fee. 

The  Indian  tribal  lands  needed  for  the 
Yellowtail  dam  and  reservoir  site  cannot 
be  condemned,  because  the  Yellowtail 
Project  would  be  constructed  within,  and 
would  provide  for  the  irrigation  of  approx- 
imately 21,500  acres  of  Indian-owned  lands 
situated  within,  the  exterior  boundaries  of 
the  Crow  Indian  Reservation,  and  Con- 
gress has  prohibited  any  further  irrigation 
developments  on  the  reservation  without 
the  consent  of  the  Crow  Indians. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Dam  and  Reservoir  Site, 
M-36148  (Oct.  27,  1952) 

CONNALLY    ACT 

Whether  the  Government  may  legally 
purchase  oil  which  is  admittedly  contra- 
band under  sec.  3  of  the  Connally  Act  and 
ship  or  transport  it  in  interstate  commerce 
when  such  action  is  required  by  the  war 
program. 

Petroleum  Conservation  Division,  M-33964 
(Feb.  8,  1945) 

Effect  of  invalid  orders  of  state  conser- 
vation agency  on  determination  by  Fed- 
eral Petroleum  Board  of  whether  oil  is 
"contraband"  under  Connally  "Hot  Oil" 
Act. 

Memorandum  Opinion  (Apr.  30,  1945) 

Application  of  the  Administrative  Pro- 
cedure Bill,  S.  7,  79th  Congress,  both  in  its 
original  and  in  its  revised  version,  to  the 
proceedings  under  the  Connally  Act  con- 
cerning interstate  transportation  of  petro- 
leum products. 
Memorandum  (Aug.  13,  1945) 
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Interstate  transportation  of  excess  oil. 
Conspiracy  to  violate  sec.  3  of  the  Connally 
Act. 

J.  C.  Voyles  and  F.  A.  Cox  (K-05594),  L. 
W.  Callender,  and  the  Texas  Pipe  Line  Co. 
(Jan.  5,  1946) 

Opinion  that  if  oil  is  produced,  trans- 
ported, or  withdrawn  from  storage  in  ex- 
cess of  State  allowables,  the  movement  of 
such  excess  oil  in  interstate  commerce  is 
a  violation  of  sec.  3  of  the  Connally  Act, 
and  that  the  action  of  the  State  in  requir- 
ing a  corresponding  underproduction  in 
the  future  to  offset  the  previous  overpro- 
duction would  not  alter  the  contraband 
nature  of  the  excess  oil  shipped  in  viola- 
tion of  the  Connally  Act. 
Memorandum  Opinion  (Jan.  7, 1946) 

The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Reinstatement  of  Obligation  to  Submit 
Monthly  Reports  Under  Connally  Act,  M- 
34737  (Nov.  22,  1946) 

A  transportation  agency  whose  activity 
is  limited  to  one  State  may,  nevertheless, 
be  regarded  as  engaged  in  interstate  com- 
merce if  its  transportation  is  a  link  in  a 
continuous  movement  in  interstate  com- 
merce. 

The  terms  "shipment"  and  "transporta- 
tion" within  the  meaning  of  sec.  3  of  the 
Connally  Act  were  not  intended  to  be 
synonymous. 

Interstate  Commerce  within  the  meaning 
of  the  Connally  Act,  M-34534  (Jan.  23, 
1947) 

When  contraband  oil  is  produced  and  its 
interstate  shipment  and  transportation  is 
directly  and  necessarily  caused  by  persons 
acting  on  behalf  of  the  corporation,  for  the 
benefit  of  the  corporation  and  within  the 
scope  of  their  employment,  the  corporate 
principal  is  criminally  liable  for  such  un- 
lawful acts,  regardless  of  whether  the  gov- 
erning officers  know  of  and  approve  those 
acts. 

Neither  fraud,  fraudulent  intent,  nor 
waste  are  constituent  elements  of  the  crime 
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defined  in  sees.  3  and  6  of  the  Connally 
Act  and,  consequently,  these  issues  could 
be  relevant  only  to  the  measure  of  punish- 
ment upon  conviction. 

The  Connally  Act  is  a  self -sustained  and 
organic  whole.  Its  operation  is  affected  by 
State  laws  and  regulations  only  to  the  ex- 
tent that  they  prescribe  limits  and  condi- 
tions within  which  oil  must  be  produced 
and  transported  within  the  State  in  order 
to  be  lawful  under  the  act  for  movement 
in  interstate  commerce. 
Rationale  of  Criminal  Liability  under  the 
Connally  "Hot  Oil"  Act  (15  V.8.C.  715  et 
seq.)  as  Affected  by  Texas  Proration  Laws 
(Apr.  29, 1949) 

According  to  a  Federal  Petroleum 
Board  report  the  above  company  through 
three  of  its  employees  filed  false  Pro- 
ducer's Monthly  Reports  covering  the  com- 
pany's operations  on  two  leases  in  Gaines 
County,  Texas.  The  report  also  discloses 
that  through  the  same  three  employees, 
the  company  shipped  contraband  oil  in  in- 
terstate commerce. 

The  institution  of  appropriate  action 
against  the  company  would  serve  the  ends 
of  justice. 

Venue  would  lie  in  the  Eastern  District 
of  Texas  according  to  the  Department  of 
Justice.  The  examiner  felt  that  it  would 
lie  in  the  Northern  District  as  well. 

There  should  be  no  fear  of  the  threat  of 
"double  jeopardy"  in  case  the  two  cases  are 
tried    separately    as    they    are    separate 
offenses. 
Continental  Oil  Company  (Nov.  16,  1949) 

What  construction  should  be  placed  on 
the  phrase  "constituting  the  violation"? 

As  the  Connally  Act  deals  with  shipment 
of  contraband  oil  in  interstate  commerce, 
when  would  the  act  "constituting  the  vi- 
olation" take  place? 

The  Department  of  Justice  feels  that 
Title  18,  Crimes  and  Criminal  Procedures, 
sec.  3237,  brings  all  unlawful  shipments 
and  transportation  of  goods  in  interstate 
commerce  within  the  venue  provisions  of 
that  section. 

That  section  is  construed  to  supplement 
rather  than  supersede  the  venue  provisions 
of  the  Connally  Act.  Therefore,  the  ship- 
ment of  contraband  oil  in  interstate  com- 
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merce  is  a  continuous  offense  and  may  be 

prosecuted  in  any  district  from,  through 

or  into  which  such  commerce  move. 

Venue  in  Criminal  Prosecutions  Brought 

Under  the  Conwlly  Act  (Mar.  20,  1950) 

CONSTITUTIONAL  LAW 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938)—  Effect  on  rules  for  measure  of 
damages  in  trespass  on  United  States  prop- 
erty in  the  absence  of  Federal  Legislation. 
Solicitor's  Opinion,  M-33575  (May  11, 1944) 

Livestock  trespassing  on  Government 
lands  in  Carlsbad  Caverns  National  Park- 
Opinion  as  to  whether  the  laws  of  the  State 
of  New  Mexico,  which  exempt  the  owner 
of  livestock  from  liability  when  such  live- 
stock trespass  on  unfenced  lands,  would 
be  a  factor  in  enforcing  the  regulations  of 
the  Secretary  of  the  Interior  governing 
grazing  on  the  Park  lands. 
Memorandum  (June  2,  1945) 

Application  made  to  the  California  State 
Board  of  Equalization  by  Mr.  J.  H.  Meyer 
for  seasonal  licenses  for  the  sale  of  intoxi- 
cating liquor  on  the  White  Wolf  Lodge 
property  within  Yosemite  National  Park. 
Memorandum  (June  14,  1945) 

Independence  of  the  Philippines. 
Memorandum  (Mar.  1, 1946) 

Liability  of  the  purchaser  under  a  timber 
sale  contract  for  fire  suppression  costs. 

Memorandum  for  Mr.  Kay,  O  and  C  Re- 
vested Lands  Administration,    signed   by 
Jacob  N.  Wasserman,  Chief  Counsel. 
Memorandum  (Mar.  7, 1946) 

The  prohibition  contained  in  Art.  I,  sec. 
9,  cl.  8  of  the  Constitution  of  the  U.S. 
stands  in  the  way  of  transferring  Reclama- 
tion engineers  to  the  payroll  of  a  foreign 
nation  in  the  absence  of  legislation  so 
permitting. 

Solicitor's  Opinion,  M-34655  (Aug.  2,  1946) 

Reinstatement  of  obligation  to  submit 
monthly  reports  under  Connally  Act. 

The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
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to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Solicitor's    Opinion,    M-34737     (Nov.    22, 
1946) 

A  transportation  agency  whose  activity 
is  limited  to  one  State  may,  nevertheless, 
be  regarded  as  engaged  in  interstate  com- 
merce if  its  transportation  is  a  link  in  a 
continuous  movement  in  interstate  com- 
merce. 

The  terms  "shipment"  and  "transporta- 
tion" within  the  meaning  of  sec.  3  of  the 
Connally  Act  were  not  intended  to  be 
synonymous. 

Interstate  Commerce  Within  the  Meaning 
of  the  Connally  Act,  M-34534  (Jan.  23, 
1947) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  re- 
spect to  the  natives  of  the  continental  U.S. 
and  the  same  principle  must  apply  to 
Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  gov- 
ernment for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
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in  terms,  the  native  has  a  valid  claim  for 

compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community. — A  native  claim  to 
exclusive  possessory  rights  may  be  de- 
feated by  a  showing  that  the  native  use 
was  not  originally  exclusive. — If  the  na- 
tives no  longer  view  the  lands  as  their  own 
their  claim  has  been  abandoned. — The  tra- 
dition of  free  use  of  navigable  waters  is  so 
strong  that  a  change  is  not  warranted  with 
respect  to  the  natives  of  Alaska.— Native 
rights  to  beaches  and  streams  would  be 
recognized  where  natives  can  show  a  con- 
tinued and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Report  of  Hearing  Committee  in  the 
matter  of  Proposed  Rules  and  Regulations 
governing  the  above. 

History  of  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  recom- 
mended that  certain  minimum  require- 
ments concerning  child  labor  and  mini- 
mum wage,  maximum  hours  should  be 
part  of  the  regulations,  and  that  the  con- 
cessioners be  required  to  adhere  to  the 
State  labor  laws  in  the  state  in  which  they 
are  situated. 

Labor  Standards — Concession  Employees 
(JulyS,  1948) 

Recommendations  of  hearing  committee 
concerning  the  overtime  provisions  of  the 
regulations  governing  labor  standards  ap- 
plicable to  employees  of  National  Park 
Service  concessioners.  Report  of  hearing 
attached. 

The  committee  is  convinced  that  time  and 
a  half  should  be  paid  for  work  over  40 
hours  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly. 

269-098 — 74 19 
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The  provision  for  payment  of  overtime 
of  one  and  a  quarter  beyond  48  hours 
should  continue  in  effect  until  Dec.  31, 
1949.  From  Jan.  1,  1950,  to  Dec.  31,  1951, 
overtime  of  one  and  a  half  beyond  44  hours 
should  be  paid. 

After  Jan.  1,  1952,  overtime  of  one  and 
a  half  beyond  40  hours  should  be  paid. 
Memorandum  (Dec.  27,  1948) 

In  the  absence  of  a  provision  in  a  patent 
or  water  right  certificate  stipulating  that 
a  forfeiture  would  occur  upon  breach  of 
the  conditions  expressed  therein,  lands  ac- 
quired by  lending  agencies  through  fore- 
closure proceedings  or  through  convey- 
ances in  lieu  of  foreclosure  may  be  held 
for  longer  periods  than  two  years  without 
being  subject  to  forfeiture  under  sec.  3 
of  the  act  of  Aug.  9,  1912,  supra,  no  por- 
tion of  which  is  applicable  in  the  Central 
Valley  Project ; 

The  excess  land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act; 

In  accordance  with  the  provisions  of 
sec.  46,  lending  agencies  who  become  ex- 
cess landowners  are  entitled  to  receive  wa- 
ter for  such  excess  land  upon  compliance 
with  the  conditions  set  forth  in  sec.  46, 
namely,  execution  of  a  recordable  contract 
for  the  sale  of  such  excess  lands  upon 
terms  and  conditions  satisfactory  to  the 
Secretary  of  the  Interior  and  at  prices 
fixed  by  him  as  prescribed  by  sec.  46. 
Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31,  1949) 

In  the  Territory  of  Alaska,  the  Federal 
Government  has  title  to  and  control  over 
the  tidelands,  the  lands  beneath  navigable 
inland  waters,  and  lands  of  the  continental 
shelf  beneath  those  portions  of  the  open 
sea  which  constitute  territorial  waters. 
The  Congress  has  not  delegated  its  power 
over  such  lands  to  the  Territorial  govern- 
ment of  Alaska. 

As  seaweed  growing  upon  lands  of  the 
U.S.  in  the  Territory  of  Alaska  is  the 
property  of  the  U.S.,  it  can  be  disposed  of 
only  pursuant  to  an  authorization  from  the 
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Congress,  and  no  statutory  provision  for 

its  disposal  has  been  enacted. 

Use   of   Seaweed   Beds   in   Southeastern 

Alaska,  M-36006  (June  30,  1949) 

Nonnavigable  water  which  is  included 
in  a  public  water  reserve  created  by  E.O. 
of  Apr  17, 1926,  is  not  subject  to  appropria- 
tion by  private  persons  under  State  Water 
Laws,  and  any  permit  issued  by  a  State 
for  the  appropriation  of  such  water  is 
ineffective. 

The  United  States  is  the  owner  of  all 
unappropriated  nonnavigable  waters  on 
the  public  domain,  but  the  Congress  has 
authorized  private  persons  to  acquire 
rights  in  such  waters,  if  unreserved,  by 
complying  with  the  pertinent  provisions  of 
State  Law. 

Any  withdrawal  or  reservation  of  non- 
navigable waters  on  the  public  domain  by 
a  Federal  officer  is  subject  to  such  private 
rights  of  appropriation  as  may  have  been 
previously  established  under  State  Law. 

Under  the  laws  of  Utah,  the  filing  by  a 
private  person  with  the  State  engineer  of 
an  application  to  appropriate  unappro- 
priated and  unreserved  nonnavigable  wa- 
ters on  the  public  domain  does  not  in  itself 
confer  upon  the  applicant  a  vested  right 
in  the  water  sought  to  be  appropriated ;  and 
until  the  right  is  perfected  by  the  approval 
of  the  application  and  an  actual  appro- 
priation of  the  water  to  a  beneficial  use, 
such  water  may  be  withdrawn  by  compe- 
tent Federal  authority  from  private  appro- 
priation. 

The  Secretary  of  the  Interior  is  autho- 
rized by  statute  to  develop  unappropriated 
nonnavigable  waters  on  the  public  domain 
within  grazing  districts  for  stock  water 
facilities,  and  he  is  not  required  to  comply 
with  the  provisions  of  State  Law  in  order 
to  obtain  the  right  to  use  the  water  for 
such  purposes. 

Solicitor's  Opinion,  M-33969  (Nov.  7, 1950) 

Theodore  Roosevelt  Island  in  the  Poto- 
mac River  which  was  donated  and  dedi- 
cated to  the  U.S.  by  the  Roosevelt  Memorial 
Association  for  specified  park  purposes  sub- 
ject to  a  condition  that  no  development 
inconsistent  with  these  purposes  be  exe- 
cuted without  the  Association's  consent, 
and  which  was  accepted  by  Congress  for 
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such  purposes  and  subject  to  the  said  con- 
dition, may  not  under  existing  legislation 
be  diverted  to  an  inconsistent  use  without 
the  consent  of  the  dedicator. 

Building  a  bridge  across  Theodore 
Roosevelt  Island,  using  the  island  for 
foundation  purposes,  is  a  use  inconsistent 
with  the  purpose  of  the  dedication. 

Money  appropriated  by  Congress  to  the 
District  of  Columbia  under  the  heading 
"Capital  Outlay,  Street  and  Bridge  Di- 
vision" may,  in  the  absence  of  additional 
legislation,  be  lawfully  used  in  connection 
with  the  mere  planning  of  a  bridge  across 
Theodore  Roosevelt  Island. 

In  view  of  the  terms  of  the  dedication  to 
the  U.S.  for  park  purposes  by  the  Roosevelt 
Memorial  Association  of  Theodore  Roose- 
velt Island,  and  of  the  act  of  Congress  au- 
thorizing acceptance  of  the  Island,  Con- 
gress cannot,  lacking  consent  of  the 
Association,  authorize  construction  of  a 
bridge  across  the  island  using  a  part  of  the 
island  for  foundation  purposes,  without 
obligating  the  U.S.  to  pay  just  compensa- 
tion to  the  Association  for  its  interest  in 
the  island  thus  taken  away. 
Theodore  Roosm  It  Island,  M-3G179  (July 
13, 1953) 

Congress  has  the  power,  which  it  is  privi- 
leged to  exercise  at  any  time,  to  terminate 
Federal  supervision  and  control  over  In- 
dian Property  real  or  personal,  tribal  or 
individual.  Such  termination  of  Federal 
supervision  and  control  would  ordinarily 
carry  with  it  the  subjection  of  the  prop- 
erty to  State  taxation  even  without  a  dec- 
laration to  that  effect  by  the  terminating 
legislation. 

Thus,  no  legal  impediment  existed  to 
termination  by  Congress  of  the  tax  im- 
munities enjoyed  by  Indians  allotted  under 
the  Sixth  Article  of  the  Treaty  with  the 
Omahas. 

However,  Indians  allotted  under  the 
General  Allotment  Act,  either  on  their  res- 
ervations, or  on  the  public  domain  in  the 
context  of  a  treaty  scheme,  or  agreement, 
express  or  implied,  enjoy  vested  rights  to 
the  exemption  of  their  lands  from  taxa- 
tion not  only  during  the  original  trust 
period  but  also  during  extensions  of  such 
trust  period,  and  such  rights  may  not  con- 
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stitutionally   be   terminated   by   the   Con- 
gress. 

The  tribal  lands  of  Indians  enjoy  no 
immunity  from  State  taxation  which  can- 
not be  terminated  by  the  Congress.  This 
principle  is  also  applicable  to  lands  pur- 
chased by  the  Secretary  of  the  Interior 
for  Indian  tribes  with  the  funds  of  such 
tribes  pursuant  to  sec.  5  of  the  Indian 
Reorganization  Act  of  June  18, 1934. 
Indian  Tax  Exemptions,  M-36197  (Dec.  31, 
1953) 

CONTESTS  AND  PROTESTS 
(See  also  Rules  of  Practice) 

GENERALLY 

Protest  against  Application  063315  dis- 
missed;  Application  064384  rejected;  Ap- 
plication 064479  suggested  for  allowance. 
Appeal  from  the  General  Land  Office. 
Jacob  W.  Berg strom,  Private  Exchange 
Applicant — 063315,  E.  Ray  Lyman  (as  suc- 
cessor in  interest  to  J.  A.  Par  amor  e) ,  H. 
Webster  Leigh,  et  al.  (Counter  Applicant — 
064384),  H.  L.  Adams  (Counter  Applicant 
064479)— Protestants,  A-24004  (Mar.  22, 
1945) 

Protest  against  issuance  of  oil  and  gas 
lease  dismissed.  Appeal  from  the  General 
Land  Office. 

George  B.  Bush  v.  Transport  Oil  Company, 
Los  Angeles  033164,  A-24127  (Sept.  21, 
1945) 

Protest  against  issuance  of  oil  and  gas 
lease  dismissed.  Motion  for  rehearing. 
George  B.  Bush  v.  Transport  Oil  Co.,  Los 
Angeles   033164    U2P',   A-24127    (Feb.   25, 
1946) 

Requirement  of  Rule  3  of  Rules  of  Prac- 
tice, that  an  application  to  contest  must 
bear  the  affidavit  of  a  corroborating  wit- 
ness, is  a  jurisdictional  requirement. 

Where  testimony  reveals  that  affidavit 
of  corroborating  witness,  which  appears 
proper  on  the  face  of  the  application  to 
contest,  was  not  in  fact  notarized  as  rep- 
resented in  the  application,  the  contest  is 
dismissed,  for  lack  of  a  proper  application. 
Oscar  L.  Kind  v.  Joseph  E.  Selstad,  Great 
Falls  083833,  A-24342  (July  30,  1946) 
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Protest  against  grazing  lease  dismissed 
where  lessees  appeared  to  have  acted  in 
good  faith,  without  speculation. 

Lessees  advised  as  to  procedure  in  case 
of  future  subletting. 

Harry  Gourley  v.  Donald  M.  Robson  and 
James  Scott,  Cheyenne  058824  "K",  A- 
24511  (Jan.  7,  1947) 

Appeal  from  the  Bur.  of  Land  Manage- 
ment. Protest  dismissed  and  application 
for  grazing  lease  rejected. 

Subleasing  by  a  grazing  lessee  without 
prior  permission  is  ground  for  cancella- 
tion of  lease ;  but  cancellation  is  not  com- 
pulsory and  Department  will  investigate 
circumstances  of  each  instance.  Grazing 
lease  sublet  to  lessee's  brother-in-law  at 
same  rental  charged  by  Govt,  will  not  be 
canceled  where  brother-in-law  bought  base 
lands,  upon  which  original  lease  was 
based,  and  original  lessee  was  quitting  cat- 
tle business  to  one  in  cattle  business. 
Lloyd  H.  Luelling,  The  Dalles  031110,  A- 
24485  (Jan.  31,  1947) 

Protest  Against  Issuance  of  Oil  and  Gas 
Lease  Dismissed. 

Barrett  protested  the  relinquishments 
and  cancellation  of  leases,  because,  as  he 
says,  he  gave  no  authority  to  Mulvaney. 
Barrett,  under  oath,  in  1931  advised  this 
Department  that  he  had  surrendered  to 
Mulvaney  all  his  interest  in  the  prospecting 
permit  which  gave  rise  to  the  later  leases. 
It  is  clear  that  at  the  time  of  the  filing  of 
the  assignment,  the  action  of  Barrett  was 
such  as  deliberately  to  lead  the  Depart- 
ment to  believe  that  it  was  thenceforth 
dealing  with  Mulvaney  acting  solely  on 
his  behalf  and  certainly  not  on  behalf  of 
Barrett;  he  may  not  now  impeach  such 
actions. 

It  may  also  be  noted  that  the  leases,  even 
had  they  run  their  full  courses,  would  have 
expired  on  Dec.  31,  1944,  prior  to  the  filing 
of  Barrett's  protest.  In  addition,  Barrett's 
appeal  in  this  matter  was  filed  approxi- 
mately 4  months  late. 
Vincent  Mulvaney,  Lessee,  Edwin  Barrett, 
Protestant,  Cheyenne  044216,  065028  "N", 
A-24581  (July  7, 1947) 
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An  appeal  from  the  rejection  of  an  ap- 
plication to  contest  a  reclamation  home- 
stead entry  must  be  dismissed  when,  pend- 
ing the  disposition  of  the  appeal,  the 
entryman  relinquishes  his  interest  in  the 

entry. 

An  application  to  contest  will  not  be 
allowed  when  a  matter  affecting  the  valid- 
ity of  the  homestead  entry  is  alleged  and 
that  matter  is  shown  by  the  records  of  the 
Bur.  of  Land  Management  to  be  without 
any  foundation. 

Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Blaclcfoot  054233,  Contest  No.  4120,  A- 
25130  (Feb.  23, 1949) 

A  protest  against  favorable  action  being 
taken  on  an  application  for  the  restoration 
of  withdrawn  land  to  entry  should  be  con- 
sidered and  disposed  of  in  connection  with 
the  consideration  and  disposition  of  the 
application. 

Josephine  M.  T.  Gardner  v.  Carl  G.  Allen, 
Sacramento  042792,  A-26298  (Nov.  20, 
1951) 

Where  one  applicant  for  a  grazing  lease 
on  an  area  in  Alaska  protests  against  the 
issuance  of  a  grazing  lease  on  the  area  to 
another  applicant,  it  is  proper  to  dismiss 
the  protest  if  it  appears  that  the  area  is 
essential  to  the  needs  of  the  lessee  and  is 
not  essential  to  the  needs  of  the  protestant. 
Seward  W.  Old,  Joseph  E.  Zentner,  An- 
chorage 011253,  010892,  A-26348  (June  30, 
1952) 

Protest  against  forest  exchange  applica- 
tion dismissed. 

It  was  proper  for  Bur.  of  Land  Manage- 
ment to  dismiss  its  protest  against  a  forest 
exchange  application  filed  by  Mrs.  Marie 
Scott. 

Subsequent  to  the  filing  of  this  appeal, 
R.  E.  Pryor  &  Son  withdrew  its  protest 
against  the  exchange. 
R.  E.  Pryor  &  Son,  Mrs.  Marie  E.  Scott, 
Colorado  04138,  A-26527  (Dec.  5,  1952) 

Former  pars,  (w),  (x),  and  (y)  of  43 
CFR  245.21  were  reasonable  regulations 
which  the  Department  could  require  an 
applicant  for  an  electric  transmission  line 
right-of-way  to  accept  without  qualification 
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as  a  condition  precedent  to  receiving  a 
grant  of  the  right-of-way. 

Former  pars,  (w),  (x),  and  (y)  of  43 
CFR  245.21  were  revised  and  renumbered 
on  June  24,  1952,  and  as  revised  must  be 
accepted  without  qualification  by  one  who 
informally  applied  for  an  electric  trans- 
mission line  right-of-way  prior  to  that  date. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
042994,  A-26541  (Dec.  10,  1952) 

Where  a  protest  against  the  issuance  of  a 
coal  permit  is  based  on  the  grounds  that  the 
applicant  abandoned  mine  operations  un- 
der a  previous  permit,  leaving  the  com- 
munity without  a  coal  supply  and  the  ap- 
plicant is  financially  unable  to  commence 
new  operations,  the  protest  is  properly  dis- 
missed where  it  appears  that  the  former 
operations  were  terminated  because  of  the 
expiration  of  the  former  permit  and  that 
the  applicant  has  made  financial  arrange- 
ments for  new  operations. 
Bruno  Agostino,  Anchorage  018007, 
A-26506  (Dec.  15,  1952) 

PREFERENCE  RIGHT  OF  CONTESTANT 

The  allowance  of  an  application  to  con- 
test a  desert  land  entry  where  the  applica- 
tion was  filed  after  cancellation  proceed- 
ings against  the  entry  had  been  instituted 
by  the  Bureau  of  Land  Management  is 
within  the  discretion  of  the  Bureau  of  Land 
Management. 

An  application  to  contest  an  entry  will 
not  be  allowed  where  the  grounds  for  the 
contest  are  shown  by  the  records  of  the 
Department. 

A  person  who  applies  to  contest  an  entry 
is  entitled  to  a  Preference  right  to  enter 
the  land  involved  in  the  contest  only  where 
the  entry  is  canceled  as  the  result  of  the 
contest. 

Margaret     M.     Redmond,     Los     Angeles 
054479,  A-25907  (Aug.  21,  1950) 

CONTRACTS 

(See  also  Labor,  Delegation  of  Author- 
ity, Rules  of  Practice) 

GENERALLY 

Racial  Discrimination  in  Shenandoah 
National  Park. 

See  current  correspondence  file  under 
"Racial." 
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Water  rights  problems  in  connection 
with  mining  and  grazing  in  Death  Valley, 
Joshua  Tree,  and  Oregon  Pipe  Cactus  Na- 
tional Monuments  and  Boulder  Dam  Na- 
tional Recreational  Area. 
Memorandum  (Feb.  6,  1945) 

Authority  to  make  alterations  and  re- 
pairs to  an  existing  dam  acquired  by  the 
U.S.  as  a  part  of  the  works  of  the  Chesa- 
peake and  Ohio  Canal. 

Nature  and  quality  of  title  required  by 
Govt,  where  permanent  improvements  con- 
templated— Expenditure  of  Funds  where 
easement  in  perpetuity  acquired — Acquisi- 
tion of  easement  by  prescription — Right  of 
ownership  of  easement  to  enter  servient 
estate  to  make  repairs  to  dam. 
Solicitor's  Opinion,  M-33993  (Mar.  31, 
1945) 

Commencement  of  Work  by  Contractor 
Before  Final  Execution  and  Delivery  of 
Contract. 
Memorandum  (June  9,  1945) 

Right  of  the  U.S.  to  recover  for  the  care 
and  maintenance  of  insane  residents  of 
Alaska  prior  to  Oct.  14, 1942. 
Memorandum  for  the  Director    (Oct.   9, 
1945) 

Administrative  finding. 
Solicitor's  Opinion,  M-31578,  M-32046,  M- 
33358  (Oct.  11,  1945) 

Execution  of  Amendments  to  Contracts 
and  Leases. 

Memorandum  (Feb.  26,  1946) 

Discusses  proposed  lease  to  be  used  in 
granting  a  25-year  lease  of  a  tract  of  land 
in  the  Lake  Texoma  Recreational  Area  to 
the  Boy  Scouts  of  America,  Points  that 
authority  cited  in  lease  limits  leasing  of 
lands  by  Secretary  to  a  period  of  not  more 
than  5  years.  Correct  authority  should  be 
cited  as  sec.  4,  act  of  Dec.  22, 1944  (58  Stat. 
887,  889),  which  authorizes  Secretary  of 
War  to  lease  lands  in  reservoir  areas  for 
such  periods  and  upon  such  terms  as  he 
may  deem  reasonable.  Also,  lease  should 
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be  amended  to  stated  administration  and 
enforcement  of  lease  assigned  to  NPS  of 
the  Dept.  of  the  Interior,  and  that  the 
lessees  will  be  required  to  comply  with  all 
Federal  laws  and  regulations  in  force  and 
which  may  hereafter  be  enacted  or  promul- 
gated for  the  administration  of  the  reser- 
voir area. 
Memorandum  (May  20,  1946) 

Held:  The  charges  of  Assignee  Le- 
Compte  are  largely  substantiated  by  the 
record,  and  it  is  suggested  that  the  Depart- 
ment of  Justice  be  requested  to  consider 
the  advisability  of  discontinuing  opposi- 
tion to  the  appeal  or  obtaining  a  reversal  of 
the  conviction.  If  conviction  stands,  the 
further  suggestion  should  be  made  that 
the  Attorney  General  consider  recommend- 
ing a  pardon. 

Charges  of  Maladministration  at  OPS 
Camp  No.  Ill,  Mancos  Project,  Colorado 
(May  23, 1946) 

Interior  Department  Appropriation  Act, 
1947  (P.L.  478,  79th  Congress),  Item  En- 
titled "Coal  Investigations" — Methods  of 
Compliance  with  Proviso  Requiring  Pay- 
ments to  the  Government. 

A  statutory  requirement  for  payment  of 
"a  reasonable  percentage  ...  of  the  total 
value  of  minerals  thereafter  produced 
from  such  property"  does  not  permit  of 
cutting  off  the  payments  when  any  pre- 
determined amount  has  been  paid. 
Memorandum  (Sept.  11,  1946) 

The  act  of  May  21,  1920,  as  amended  by 
sec.  601  of  the  Economy  Act,  authorizes 
but   does  not   require   interdepartmental 
procurement  by  contract. 
Radio  Section,  M-34623   (Sept.  12,  1946) 

There  are  no  legal  objections  to  the  ex- 
ecution of  the  proposed  contracts  (sample 
Forest  Service  contract)  by  the  Director, 
Bur.  of  Land  Management,  for  this  work 
as  they  can  be  considered  to  involve  non- 
personal  service. 

Proposed  Contract  for  Rides  Eradication 
Work  on  OdC  Lands,  2131161  "L"  (Mar. 
31,  1947) 
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Appeal  from  notice  to  drill  an  initial  test 
well;  Denied. 

The  British-American  Oil  Producing  Com- 
pany, Operator,  Dodds-Thomas  Unit  Area- 
Kern  County,  California,  \Unit  Agreement 
1-Sec.  No.  209,  GS-13-0&G  (Sept.  22, 
1947) 

Appeal  from  the  order  of  the  Oil  and  Gas 
Supervisor  at  Casper,  Wyoming,  to  pay 
compensatory  royalty. 
Stanolind  Oil  and  Gas  Company,  Appel- 
lant, Lease  Billings  0881U.  Elk  Basin 
Field,  Montana,  GS-14-0&G  (Oct.  6,  1947) 

Sec.  2  of  the  Bonneville  Project  Act  re- 
lieves the  Bonneville  Power  Adm.  of  the 
necessity  of  complying  with  general  stat- 
utes which  are  applicable  to  the  making 
of  contracts,  agreements,  and  arrange- 
ments. 

The  legality  of  an  arrangement  with  a 
public  utility  district  to  construct  a  sub- 
station is  to  be  determined  in  the  light  of 
the  Bonneville  Project  Act  alone,  and  so 
considered  the  arrangement  is  not  subject 
to  legal  objection  irrespective  of  whether  it 
involves  the  acceptance  of  voluntary 
services. 

Solicitor's  Opinion,  M-35012  (Supp.)  (Dec. 
17,  1947) 
Modifying  Opinion  of  Dec.  3,  1947 

Necessity  for  issuance  of  finding  a  fea- 
sibility in  connection  with  appropriation 
item  of  $100,000  for  emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  inserted 
by  the  Senate  in  H.R.  3838. 

If  the  language  of  the  item  relative  to 
Grants  Pass  constitutes  an  authorization, 
a  formal  finding  of  feasibility,  transmitted 
to  the  affected  states,  the  Secretary  of  the 
Army,  the  President,  and  Congress,  is  not 
required. 

The  Congress  appropriated  not  to  ex- 
ceed $100,000  for  "emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  *  *  *." 
The  use  of  the  word  emergency  constitutes 
an  authorization. 

The  Secretary  is  still  required,  however, 
to  advise  the  Congress  whether  the  project 
is  feasible  from  an  engineering  and  finan- 
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cial  standpoint  and  that  the  reimbursable 
fund  will  be  returned. 
Memorandum  (Sept.  21,  1&49) 

A  railroad  company,  under  a  grant  to  it 
of  a  right-of-way  across  Indian  tribal  lands 
for  station  grounds  under  a  Federal  stat- 
ute, may  permit  a  third  person  to  erect 
buildings  and  other  structures  on  such 
grant  in  order  to  facilitate  the  convenient 
receipt  and  delivery  of  freight,  so  long  as 
the  full  exercise  of  the  railroad's  fran- 
chise is  not  interfered  with  and  a  free  and 
safe  passage  is  left  for  the  carriage  of 
freight  and  passengers. 

Such  use  of  station  grounds  by  a  third 
person  may  be  granted  for  a  short  term 
only  by  the  railroad  company.  However, 
such  use  would  not  require  the  consent  of 
the  Indians. 

Lease    of   Railroad    Station    Grounds    at 
Parker,  Arizona,  M-30016  (Oct.  17,  1949) 

There  is  no  general  authority  to  create 
boards  of  arbitration  to  determine  rights 
of  the  U.S.  in  the  absence  of  statutory 
authority. 

The  Comptroller  General  has  ruled  that 
a  board  of  arbitrators  could  be  used  to 
determine  fair  value  of  facilities  to  be  sold. 

Decisions  of  certifying  officers  are  bind- 
ing on  the  U.S.  and  the  other  contracting 
parties.  In  view  of  that,  it  has  been  argued 
that  a  board  of  arbitration  should  be  al- 
lowed to  make  similar  determinations. 
Provisions  for  Arbitration  in  United  States 
Government  Contracts  in  Absence  of  Statu- 
tory Authority  Therefor  (Nov.  15,  1949) 

Under  the  act  of  Apr.  4,  1910,  the  bene- 
ficial interest  in  the  land  described  in  that 
act  is  vested  in  the  owners  of  the  lands 
irrigated  from  the  Strawberry  Valley  rec- 
lamation project,  although  the  legal  title 
to  the  land  remains  in  the  U.S. 

Land  to  which  the  beneficial  interest  is 
in  private  persons  is  not  public  land  sub- 
ject to  leasing  under  the  Mineral  Leasing 
Act  of  1920,  although  the  legal  title  to  the 
land  is  vested  in  the  U.S. 

As  the  complete  management  and  con- 
trol over  the  land  described  in  the  act  of 
Apr.  4,  1910,  had  been  turned  over  to  the 
Strawberry  Water   Users'  Assn.  prior  to 
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the  time  when  the  Mineral  Leasing  Act  for 
Acquired  Lands  was  exacted,  the  land  is 
not  subject  to  leasing  by  the  Secretary  of 
the  Interior  under  that  act,  but  is  subject 
to  leasing  by  the  Association. 

Proceeds  from  oil  and  gas  leases  issued 
on  land  described  in  the  act  of  Apr.  4, 1910, 
are  subject  to  disposition  as  provided  for 
in  that  act  and  in  subsequent  pertinent 
legislation. 

Oil  and  Gas  Leases  on  Land  in  the  Straw- 
berry Valley  Reclamation  Project,  M-36051 
(Dec.  7, 1950) 

A  request  for  the  reconsideration  of  a 
final  department  order  of  escheat  will  be 
denied  where  the  petition  and  supporting 
papers  fail  to  show  persuasively  that  the 
decision  reached  an  improper  or  unjust 
result. 

Estate  of  Meschach  {Mace)  Tipton,  Public 
Domain  Allottee  No.  26,  IA-14  (Jan.  11, 
1951) 

The  Renegotiation  Act  of  1951  was  in- 
tended to  apply  to  contracts  which  involve 
profits. 

The  exploration  contracts  executed  by 
the  Defense  Minerals  Administration  are 
in  the  nature  of  loans  or  grants  and  do  not 
result  in  profits;  consequently,  they  are 
not  subject  to  the  Renegotiation  Act. 
The  Renegotiation  Act  of  1951  with  Respect 
to  Exploration  Contracts,  M-36105  (Oct. 
29,1951) 

Repeals  of  statutory  provisions  by  impli- 
cation are  not  favored. 

Unless  an  earlier  statutory  provision  is 
clearly  inconsistent  with,  or  repugnant  to, 
a  later  provision,  both  will  be  given  effect. 

As  the  provisions  of  sec.  4  of  the  act  of 
July  26,  1892,  relating  to  the  furnishing  of 
copies  of  official  records  of  the  Bureau  of 
Indian  Affairs,  were  inconsistent  with  the 
provisions  of  sec.  1  of  the  act  of  Aug.  24, 
1912,  relating  to  the  furnishing  of  copies 
of  oflicial  records  of  the  Department  and 
its  constituent  bureaus  and  offices,  the 
earlier  section  was  impliedly  repealed  by 
the  later  section. 

Furnishing  Copies  of  Official  Records  of 
the  Bureau  of  Indian  Affairs  to  the  Public, 
M-36124  (May  19,  1952) 
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The  employee's  work  with  the  Bureau 
has  not  been  in  connection  with  the  ad- 
ministration of  the  contract  involving  his 
property  though  the  Bureau  is  conducting 
investigations  there. 

Sec.  4  of  the  act  of  Feb.  25,  1913,  pro- 
hibits any  employee  holding  an  interest  in 
a  mine  under  investigation.  Mr.  Zoldok 
must  either  divest  himself  of  his  stock  or 
resign  from  the  Department. 
Legality  of  interest  held  in  Pacific  North- 
west Mining  Co.  by  Stephen  W.  Zoldok,  an 
employee  of  the  Bur.  of  Mines,  in  relation 
to  Docket  No.  DMEA  2123  (Lead-zinc) 
Contract  Idm-228  (Aug.  21,  1953) 

Where  a  lease  is  delinquent  on  one  lease 
but  current  on  other  leases,  payments  made 
on  the  nondeliquent  leases  may  be  ap- 
plied only  to  the  lease  or  leases  for  which 
the  payment  is  made. 

Failure  to  pay  a  rental  on  one  lease  is 
not  ground  to  cancel  other  leases. 
F.    H.    Southcott,    Grazing    Leases,    Los 
Angeles  089386,  08950,  05^901,  052930  (Apr. 
29,  1954) 

ACTS  OF  GOVERNMENT 

Where  the  Govt,  has  defaulted  in  sup- 
plying essential  equipment  required  to  be 
supplied  by  it  to  an  extent  forcing  aban- 
donment by  the  contractor,  and  has  other- 
wise approved  or  acquiesced  in  a  departure 
from  the  originally  anticipated  procedure 
under  the  contract,  provisions  of  the  con- 
tract authorizing  termination  by  the  Govt, 
for  default  cannot  be  invoked. 
Solicitor's  Opinion,  M^34361  (Oct.  16, 1946) 

Increased  costs,  allegedly  incurred  by  a 
construction  contractor  because  a  Govt, 
agency  failed  to  furnish,  as  required  by  the 
contract,  steel  reinforcing  bars  needed  in 
the  performance  of  the  work  are  in  the 
nature  of  unliquidated  damages  which  an 
administrative  official  of  the  Govt,  is  with- 
out authority  to  consider. 
Stebbins  Construction  Company,  CA-98 
(Nov.  2,  1950) 

ADDITIONAL  COMPENSATION 

Where  there  is  no  statutory,  contractual, 
or  other  requirement  by  the  Govt,  that  a 
workweek  in  excess  of  five  8-hour  days  be 
maintained  on  a  construction  project,  there 
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is  no  obligation  on  the  part  of  the  Govt,  to 
accede  to  the  request  of  a  contractor  that 
he  be  ordered  to  establish  a  48-hour  work- 
week and  be  reimbursed  by  the  Govt,  for 
the  difference  between  the  straight  time 
rate  and  the  time  and  one-half  rate  usually 
required  to  be  paid  for  hours  worked  in 
excess  of  40  per  week. 
Solicitor's  Opinion,  M-33946  (Feb.  8, 1945) 

Appeal  from  findings  of  fact  by  District 
Engineer  representing  the  contracting  of- 
ficer denying  additional  compensation  un- 
der Contract  No.  I-lp-16684,  dated  Mar. 
19,  1940,  with  the  Department  of  the 
Interior. 

Oman  Construction   Co.,   Nashville,   Ten- 
nessee, M-33829  (Apr.  3,  1945) 

Additional    Compensation    for    Earlier 
Completion  of  Contract. 
Memorandum  (Jan.  30,  1946) 

Recommendations  of  hearing  committee 
concerning  the  overtime  provisions  of  the 
regulations  governing  labor  standards  ap- 
plicable to  employees  of  National  Park 
Service  concessioners.  Report  of  hearing 
attached. 

The  committee  is  convinced  that  time 
and  a  half  should  be  paid  for  work  over 
40  hrs.  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly : 

The  provision  for  payment  of  overtime  of 
one  and  a  quarter  beyond  48  hrs.  should 
continue  in  effect  until  Dec.  31, 1949.  From 
Jan.  1,  1950,  to  Dec.  31,  1951,  overtime  of 
one  and  a  half  beyond  44  hrs.  should  be 
paid. 

After  Jan.  1,  1952,  overtime  of  one  and 
a  half  beyond  40  hrs.  should  be  paid. 
Memorandum  (Dec.  27,  1948) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  construction  contractors  because  a 
threatened  exhaustion  of  appropriated 
funds  necessitated  a  curtailment  of  opera- 
tions over  a  period  of  several  months  is  in 
the  nature  of  a  claim  for  unliquidated 
damages,  and  an  administrative  official  is 
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without  authority  to  consider  such  a  claim. 
Appeal  of  Winston  Bros.  Company  and  the 
Utah  Construction  Co.,  CA-93  (Nov.  20, 
1950) 

T.  E.   Connolly,   Inc.,   CA-101    (Nov.   29, 
1950) 

A  series  of  letters  from  a  contractor 
claiming  additional  compensation  as  a  mat- 
ter of  right  under  a  contract  do  not  con- 
stitute a  written  request  for  relief  from 
losses  within  the  meaning  of  the  Lucas  Act 
of  Aug.  7, 1946. 

David  A.  Richardson  and  Zia  P.  Richard- 
son, CA-7  (Supp.)   (Dec.  5,  1950) 

Where  a  lump-sum  contract  covering  the 
clearing  of  a  reservoir  site  contained  an 
estimate  that  there  were  "approximately 
550  trees  ranging  from  6  to  18  inches  in 
diameter,"  but  that  "the  tree  count  is  ap- 
proximate only  and  the  contractor  shall  be 
entitled  to  no  additional  compensation  be- 
cause of  any  variation  therefrom,"  and  the 
contractor  allegedly  cut  down  a  total  of 
1,785  trees  at  an  alleged  additional  cost  of 
$30,000,  the  contractor  is  not  entitled  to 
any  extra  compensation. 
Appeal  of  Dawson  &  Coroett,  CA-89  (Apr. 
3,1951) 

Where  a  contract  provides  that  if  the 
contractor  is  dissatisfied  with  a  decision  of 
the  contracting  officer  it  must  file  a  written 
protest  with  the  contracting  officer  within 
10  days,  and  where  the  contractor  allegedly 
performed  extra  work  under  instructions 
from  the  contracting  officer  but  filed  no 
written  protest  until  21  months  after  all 
work  under  the  contract  had  been  com- 
pleted, the  Department  is  without  author- 
ity to  pay  additional  compensation  to  the 
contractor. 

Appeal  of  the  Shoshone  Company,  CA-112 
(Apr.  23, 1951) 

A  claim  for  additional  compensation  to 
offset  the  costs  to  a  construction  contractor 
of  extra  work  in  installing  girders  and 
chimneys  in  buildings  at  a  Govt,  camp, 
where  such  extra  work  was  not  ordered 
in  writing  by  the  contracting  officer,  is  in 
the  nature  of  a  claim  for  unliquidated 
damages  which  an  administrative  officer 
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of  the  Govt,  is  without  authority  to 
consider. 

Where  correspondence  between  the  con- 
tractor and  the  contracting  officer  indicates 
that  the  Govt,  had  agreed  to  pay  an  addi- 
tional fixed  amount  for  a  "dormitory  fan 
stack"  at  the  camp,  a  determination  by  the 
contracting  officer  authorizing  payment 
was  proper,  even  though  the  claimant  had 
not  accepted  an  order  for  changes  includ- 
ing the  item  in  question. 
Appeal  of  Dudley  Construction  Co.,  CA-103 
(Apr.  25, 1951) 

Where  a  contractor  laying  a  pipeline 
connected  the  line  to  a  meter  pit  serving  a 
railroad  instead  of  to  the  meter  pit  serving 
the  Govt.,  and  where  the  error  occurred 
because  (1)  the  drawing  covering  the  work 
furnished  by  the  Govt,  was  inadequate  (2) 
the  contractor  was  misled  by  Govt,  person- 
nel into  making  the  wrong  connection,  and 
(3)  there  is  substantial  evidence  that,  dur- 
ing the  course  of  the  work,  the  railroad 
meter  pit  was  the  only  one  visible  above 
ground,  the  contractor  is  entitled  to  ad- 
ditional compensation  for  disconnecting  the 
line  from  the  railroad  meter  pit  and  for 
making  the  proper  connection. 
Tuller  Construction  Company,  CA-52 
(Supp.)    (May  8,  1951) 

The  inability  of  a  contractor  to  obtain 
supplies  needed  for  performing  the  con- 
tract is  ordinarily  not  an  unforeseeable 
cause  within  the  meaning  of  Art.  9  of  the 
standard  form  of  construction  contract, 
such  as  would  permit  the  contracting  officer 
to  extend  the  time  of  performance. 

Where  the  schedule  of  rates  of  payment 
covering  the  "drilling,  developing  and  cas- 
ing" of  an  artesian  well  are  fixed  on  the 
basis  of  each  100  feet  completed,  the  De- 
partment, in  the  absence  of  an  order  for 
changes,  is  without  authority  to  pay  ad- 
ditional compensation  for  67  feet  of  well 
which  was  drilled  but  not  cased. 

Where  the  successful  bidder  for  the  con- 
tract wrote  "20  ft."  in  the  blank  space  fol- 
lowing the  instruction,  "Bidder  is  to  state 
length  of  screen  needed  to  fully  develop  the 
well  on  which  his  bid  is  based,"  the  De- 
partment is  without  authority  to  pay  ad- 
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ditional  compensation  under  the  contract 
because  the  contractor  used  a  larger  screen. 
Gray  Artesian  Well  Company,  CA-126 
(Oct.  30,  1951) 

Where  slides  occurred  during  trimming 
operations  in  a  canal  because  the  contrac- 
tor used  an  unusually  heavy  trimming 
machine  without  taking  precautions  to  dis- 
tribute the  weight  of  the  machine,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation to  cover  the  cost  of  removing 
the  material  which  slid  to  the  canal  floor. 

Art.  4  of  Standard  Form  No.  23  is  de- 
signed to  provide  a  procedure  under  which 
the  Govt,  may  alter  a  contract  in  order  to 
meet  unanticipated  physical  conditions, 
i.e.,  conditions  which  were  unknown  at  the 
time  when  the  specifications  and  drawings 
were  prepared  and,  which  require  a  sub- 
stantial change  in  the  plans  or  specifica- 
tions, or  unknown  subsurface  conditions  of 
an  unusual  nature  differing  materially 
from  those  ordinarily  encountered  and 
generally  recognized  as  inhering  in  the 
character  of  the  work  specified. 
Western  Contracting  Corp.,  CA-135  (Dec. 
26,  1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
because  other  contractors  performed  re- 
lated work  were  late  in  completing  it  is 
in  the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to 
consider. 

Flora    Construction    Corporation,    CA-148 
(Feb.  8,  1952) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt, 
delayed  in  furnishing  structural  steel  is  in 
the  nature  of  a  claim  for  unliquidated  dam- 
ages, which  an  administrative  official  of 
the  Govt,  is  without  authority  to  consider. 

As  the  delayed  performance  did  not  re- 
sult from  "changes  in  the  drawings  and/or 
specifications,"  but,  rather,  resulted  from 
the  failure  of  the  Govt,  to  furnish  promptly 
the  structural  steel,  no  equitable  adjust- 
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ment  to  cover  additional  costs  to  the  con- 
tractor may  be  made  by  the  Department 
under  Art.  3  of  Standard  Form  No.  23. 

As  the  Govt,  did  not  "at  any  time  sus- 
pend the  whole  or  any  portion  of  the  work 
under  this  contract,"  as  stated  in  par.  14 
of  the  specifications,  payment  of  addi- 
tional compensation  as  provided  for  in  that 
paragraph  would  not  be  proper. 
Parker-Schrem  Company,  CA-152  (Mar.  5, 
1952) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt. 
furnished  defective  material  and  thus  de- 
layed the  work  is  in  the  nature  of  a  claim 
for  unliquidated  damages,  which  an  ad- 
ministrative officer  of  the  Govt,  is  without 
authority  to  consider. 

A  provision  in  a  contract  authorizing  the 
Govt,  to  suspend  work  under  the  contract, 
and  providing  for  the  allowance  of  the 
contractor's  necessary  expenses  due  to  de- 
lay caused  by  such  a  suspension,  relates 
only  to  the  issuance  of  an  affirmative  direc- 
tive by  the  Govt,  suspending  the  work,  and 
does  not  cover  delay  due  to  the  alleged 
failure  of  the  Govt,  to  fulfill  its  obligations 
under  the  contract. 

Donovan- James-Wismer  &  Becker,  CA-159 
(Oct.  3,  1952) 

A  claim  for  damages,  which  is  not  fixed, 
or  even  in  the  determination  of  the  con- 
tracting parties,  and  which  is  based  upon 
an  alleged  breach  of  contract,  is  a  claim 
for  unliquidated  damages. 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  contractor  because  of  the  delay  of 
the  Govt,  in  furnishing  materials  under  a 
construction  contract  is  in  the  nature  of 
a  claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 
Appeal  of  Donovan  Construction  Co., 
CA-216  (June  22, 1954) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
prints  is  in  the  nature  of  a  claim  for  un- 
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liquidated  damages,  which  an  administra- 
tive official  of  the   Govt,   is   without   au- 
thority to  consider  or  settle. 
Appeal  of  the  Donovan  Construction   Co., 
CA-21S  (June  22, 1954) 

Where  a  construction  contractor  is 
urged  orally  to  divert  equipment,  re- 
schedule work,  and  increase  the  man-hours 
of  its  employees,  in  order  to  expedite  con- 
struction work  which,  through  no  fault  or 
negligence  of  the  contractor,  is  behind, 
later  consideration  on  the  merits  by  the 
contracting  officer  of  claims  representing 
the  additional  costs  incurred  may  con- 
stitute a  waiver  of  any  procedural  re- 
quirement for  timely  protest  in  writing 
as  a  prerequisite  to  recovery. 

The  standard  language  of  par.  7  of  Bur. 
of  Reclamation  specifications  for  construc- 
tion contracts,  providing  that  commence- 
ment, prosecution,  and  completion  of  work 
••shall,  at  all  limes  during  the  continuance 
of  the  contract,  be  subject  to  the  approval 
of  the  contracting  officer  and  shall  be  such 
as,. to  insure  the  completion  of  the  work 
within  the  specified  period  of  time"  may 
not  be  invoked  to  preclude  payment  of  ad- 
ditional costs  incident  to  extra  work  re- 
quired by  the  Govt,  so  as  to  make  timely 
completion  of  construction  work  which 
has  been  unduly  delayed  by  excusable 
causes. 

When  a  contractor  was  orally  requested 
by  the  contracting  officer  or  his  authorized 
representative  to  expedite  construction 
work,  and  the  contracting  officer  or  his 
authorized  representative  agreed  to  con- 
sider the  claim  subsequently  on  its  merits, 
but  upon  subsequent  consideration  deter- 
mined that  the  additional  work  necessary 
to  accelerate  the  construction  could  be 
required  under  the  terms  of  the  contract 
without  the  payment  of  additional  com- 
pensation, an  extra  work  order  may  be 
issued  nunc  pro  tunc. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion and  Vinnell  Company,  Inc.,  CA-169 
(Supp.)    (Dec.  8,  1954) 

Where  a  contractor  is  required  to  follow 
a  drawing  to  which  explanatory  reference 
is  made  in  the  specifications,  a  notation  on 
the  drawing  should  be  read  in  conjunction 


171 


CONTRACTS — Continued 

ADDITIONAL  COMPENSATION— Continued 

with  all  applicable  provisions  of  the  speci- 
fications. 

A  contract  should  be  construed  as  a 
whole ;  whenever  possible,  effect  should  be 
given  to  all  its  terms  and  provisions,  and 
apparently  conflicting  provisions  should  be 
reconciled. 

The  italic  /  on  a  drawing  with  its  cross 
mark  intersecting  the  line  is  a  generally 
accepted  symbol  in  the  field  of  mechanical 
engineering  to  represent  the  surface  of  a 
metal  part  to  be  machine  finished. 
Appeal  of  Hydro-Point  Engineering  Co., 
CA-235  (Dec.  27,  1954) 
ADVERTISING 

A  contract  for  exploratory  drilling 
should  not  be  expanded  by  a  change  order 
for  extensive  additional  drilling  in  reli- 
ance on  an  appropriation  which  is  subject 
to  the  statutory  advertising  and  bidding 
procedures,  but  the  additional  work  should 
be  the  subject  of  a  new  contract,  properly 
advertised. 
Pennsylvania  Drilling  Co.  (Sept.  12,  1946) 

Opinion  requested  as  to  whether  the 
above-mentioned  subagency  agreement  can 
be  terminated  prior  to  Apr.  30,  1957. 

A3  Tours  could  not  terminate  the  con- 
tract short  of  outright  breach  of  the  agree- 
ment, as  the  buildings  and  runways  were 
built  without  Federal  Aid,  and  as  the  exist- 
ing subagency  agreements  are  not  objec- 
tionable, the  Chief  Counsel's  office  with- 
draws its  objections  to  the  agreement. 
Subagency  agreement  between  Grand 
Canyon-Boulder  Dam  Tours,  Inc.,  and 
Desert  Skyways,  Inc.,  covering  the  opera- 
tion of  Boulder  City  Airport  (Apr.  15, 
1947) 

There  is  no  legal  objection  to  a  proper 
escalation  clause  in  a  negotiated  contract, 
or  in  an  advertised  contract  if  the  clause 
used  was  set  forth  in  the  invitation  for 
bids. 

Escalation   Clause  in   Procurement   Con- 
tracts, M-35014  (Dec.  12, 1947) 

There  is  no  legal  objection  to  a  clause  in 
a  power  contract  providing  that  in  the 
event  of  an  "emergency  or  extraordinary 
condition"  eihter  party  may,  without  com- 
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plying  with  the  advertising  and  competi- 
tive bidding  requirements  of  sec.  3709, 
R.S.,  furnish  to  the  other  party  personnel, 
materials,  tools,  and  equipment,  for 
which  a  reasonable  charge  may  be  made. 
There  is  a  statutory  requirement  that 
every  contractor  with  the  Govt,  must  in- 
clude in  its  contract  a  provision  limiting 
the  work  of  every  laborer  or  mechanic  to 
eight  hours  in  any  one  calendar  day. 
Validity  of  Certain  Provisions  in  Power 
Contracts,  M-36070  (Apr.  3,  1951) 

APPEALS 

Appeal  from  decision  of  GLO  of  March 
27,  1943,  which  dismissed  adverse  proceed- 
ings, agreeing  that  the  charges  brought 
that  no  valid  discovery  of  a  vein  or  lode 
of  rock  in  place  bearing  valuable  mineral 
deposits  had  been  made  on  the  Lyda  K. 
Xos.  4  and  6  and  Happy  Days  claims,  had 
not  been  proved. 

United  States  v.  Kinetic  Chemicals  Co., 
Las  Cruces  05913J,  "N",  A-23657  (July  21, 
1943) 

Letter  to  the  A.G.  re  advisability  of 
petitioning  for  a  writ  of  certiorari  in  case 
by  Kloth  surnamed  Flanery,  Cohen  signed 
Solicitor. 

United  States  v.  D.  B.  Hellard  (Dec.  14, 
1943) 

Appeal  from  findings  of  fact  by  District 
Engineer  representing  the  contracting  offi 
cer  denying  additional  compensation  under 
Contract  No.  I-lp-16684,  dated  Mar.  19 
1940,  with  the  Department  of  the  Interior 
Oman  Construction  Co.,  Nashville,  Ten 
nessee,  M-33829  (Apr.  3,  1945) 

Appeal  from  findings  of  fact  by  contract- 
ing officer  assessing  liquidated  damages 
for  delay  in  completion  of  repairs  to  Dam 
83,  Upper  Souris  National  Wildlife  Refuge, 
under  Contract  No.  I-6-fw-3340,  dated 
Aug.  3, 1943. 

R.  S.  Billingsley  Co.,  Minneapolis,  Minne- 
sota, M-33912  (May  10,  1945) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer  denying  additional  com- 
pensation   under    contract    No.    12r-9319 
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dated  Nov.  15,  1938,  with  the  Department 
of  the  Interior. 

The   Warner  Construction   Co.,   M-34046 
(May  28, 1945) 

No  legal  liability  rests  upon  the  Interior 
Department  in  connection  with  execution 
of  so-called  Lanham  Act  contracts. 
Letter  to  Board  of  Commissioners,  Dis- 
trict of  Columbia  (Dec.  18,  1945) 

Appeal  from  findings  of  fact  by  con- 
tracting officer  assessing  liquidated  dam- 
ages under  contract  Im-3039,  dated  Feb. 
1, 1945. 

Remission  of  liquidated  damages  as- 
sessed by  the  contracting  officer  for  delays 
is  justified  where  the  facts  disclose  that 
the  delays  were  within  the  purview  of  the 
proviso. 

B.  L.  Winner  Co.,  Inc.,  Pittsburgh,  Pa., 
M-34327  (Nov.  27,  1946) 

Appeal  from  finding  of  fact  by  contract- 
ing officer  denying  additional  compensa- 
tion under  contract  No.  I-34np-10,  dated 
Sept.  8,  1945,  with  the  National  Park 
Service. 

Port  Construction  Company,  Port  Angeles, 
Washington,  M-34665  (Dec.  2, 1946) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer,  denying  claim  for  addi- 
tional compensation  under  contract  No. 
Im-2327,  dated  Nov.  29,  1943,  with  the 
Bur.  of  Mines,  Dept.  of  the  Interior.  Con- 
tracting officer's  findings  affirmed. 
Stiers  Brothers  Construction  Company 
M-34646  (Feb.  10,  1947) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts 
to  furnish  lessees  with  certain  title  infor- 
mation, including  certified  copies  of  patents 
to  allotments  and  orders  determining  heirs 
While  it  is  customary  for  oil  and  gas  lease 
purchasers  to  request  the  Bureau  to  fur- 
nish such  copies,  nevertheless  in  perform- 
ing that  function  the  Bureau  merely  ful- 
fills a  general  public  service  resting  upon 
it  as  a  custodian  of  Departmental  records. 
The  lessee  was  not  justified  in  refusing  to 
perform  its  contractual  obligation  because 
certain  title  information  had  not  been  fur- 
nished within  the  period  provided  after  the 
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submission  of  the  lease  to  it  by  the  super- 
intendent, notwithstanding  the  superin- 
tendent's refusal  to  grant  further  exten- 
sion of  time.  The  company's  remedy  was  to 
appeal  from  the  superintendent's  action, 
and  by  failing  to  appeal  it  waived  what- 
ever right  it  might  have  had  to  demand 
the  return  of  the  deposit  made  to  cover  the 
bid  at  the  lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  errone- 
ously advertised  by  the  superintendent  at 
an  oil  and  gas  lease  sale,  the  mistake  of 
the  superintendent  constitutes  justification 
for  the  lessee  not  to  keep  the  lease,  cover- 
ing the  lesser  or  partial  interest,  sent  to  it 
for  execution.  The  lessee  likewise  could  in- 
sist upon  a  lease  from  the  party  or  vendor 
with  whom  it  had  bargained  and  need  not 
accept  a  lease  from  a  third  person.  The 
lessee,  accordingly,  is  entitled  to  the  refund 
of  its  deposit  as  to  this  particular  tract. 
Phillips  Petroleum  Co.,  Land:  Minerals 
t9364-47,  A-24713   (Mar.  18,  1948) 

A  claim  for  additional  compensation  to 
offset  the  costs  to  a  construction  contrac- 
tor of  extra  work  in  installing  girders  and 
chimneys  in  buildings  at  a  Govt,  camp, 
where  such  extra  work  was  not  ordered  in 
writing  by  the  contracting  officer,  is  in  the 
nature  of  a  claim  for  unliquidated  damages 
which  an  administrative  officer  of  the  Govt, 
is  without  authority  to  consider. 

Where  correspondence  between  the  con- 
tractor and  the  contracting  officer  indicates 
that  the  Govt,  had  agreed  to  pay  an  addi- 
tional fixed  amount  for  a  "dormitory  fan 
stack"  at  the  camp,  a  determination  by  the 
contracting  officer  authorizing  payment 
was  proper,  even  though  the  claimant  had 
not  accepted  an  order  for  changes  includ- 
ing the  item  in  question. 
Appeal  of  Dudley  Construction  Co.,  CA- 
103  (Apr.  25,  1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein,  ac- 
tual or  relative,"  there  is  no  authority  for 
adjusting  the  unit  prices  to  cover  addi- 
tional costs  allegedly  arising  out  of  the 
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existence  of  an  excess  or  a  deficiency  in 
the  quantities  stated  in  the  schedule. 
Appeal  of  C.  F.  Lytle  Company,  and  Green 
Construction    Company,    CA-99    (May    3, 
1951) 

If  a  contractor  is  required  to  operate 
according  to  a  drawing  prepared  by  the 
Govt,  the  contractor  is  not  responsible  for 
the  consequences  of  defects  in  the  drawing. 
Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor  was  required  to  excavate 
several  hundred  additional  cubic  feet  of 
earth,  the  Govt,  should  pay  for  the  excava- 
tion in  the  manner  provided  for  in  the 
contract. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor,  while  demolishing  a  wall, 
broke  a  power  cable,  which  the  drawing 
showed  to  be  at  a  different  place,  the  Govt, 
should  reimburse  the  contractor  for  its  ex- 
penses in  repairing  the  cable. 
Krendel  Construction  Company,  CA-104- 
106  (June  27, 1951) 

Where  a  contract  specification,  drafted 
by  the  Govt.,  provided  that  payment  for  a 
pipeline  should  be  made  on  the  basis  of  the 
weight  of  the  material  used  in  construct- 
ing the  pipeline,  but  where  the  specifica- 
tion is  ambiguous  as  to  whether  the  ma- 
terial used  in  joining  the  pipes  is  to  be 
included  in  the  computation  for  payment, 
the  specification  will  be  construed  against 
the  Govt,  in  so  far  as  the  ambiguity  is 
concerned. 

Morrison-Knudsen  Company,  Inc.,  and 
Peter  Kiewit  Sons'  Co.,  OA-114  (June  27, 
1951) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Damages" 
requires,  as  a  condition  precedent  to  the 
exercise  by  the  Govt,  of  its  rights  to  hold  a 
contractor  liable  for  damage  incident  to 
delay,  that  the  Govt,  must  "by  written 
notice  terminate  the  right  of  the  contractor 
to  proceed." 

Where  the  Govt,  has  refrained  from  ex- 
ercising its  power  under  a  contract  to 
terminate  the  right  of  the  contractor  to 
proceed  in  the  case  of  delay,  and  has  per- 
mitted   the    contractor    to    complete    the 
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work,  the  Govt,  is  required  to  pay  to  the 
contractor  the  amount  calculated  in  ac- 
cordance with  the  terms  of  the  contract, 
including  an  escalation  clause  providing 
for  an  adjustment  of  the  contract  price  to 
compensate  the  contractor  for  changes  in 
the  cost  of  labor  and  materials  during  the 
life  of  the  contract,  and  this  is  so  irre- 
spective of  whether  the  delay  was  attribut- 
able to  "unforeseeable  causes  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  contractor." 

Darby  Products  of  Steel  Plate  Corporation, 
CA-108  (July  27, 1951) 

The  delay  of  a  supplier  in  furnishing 
to  a  contractor  a  motor  needed  in  the 
performance  of  the  contract  is  excusable 
under  the  standard  "Delays — Liquidated 
Damages"  provision  included  in  the  con- 
tract where  the  contract  was  entered  into 
prior  to  the  Korean  conflict  and  the  delay 
resulted  from  an  order  of  the  National 
Production  Authority  limiting  the  supply 
of  copper. 

Appeal  of  Pelton  Water  Wheel  Co.,  CA- 
128  (Aug.  30, 1951) 

The  purpose  of  an  escalation  provision 
in  a  contract  is  to  make  available  a  means 
of  adjusting  the  contract  price  to  cover 
the  fluctuations  in  costs  during  the  per- 
formance period  of  the  contract. 

Where  the  Govt,  directed  a  contractor 
to  suspend  operations  under  the  contract 
for  a  period  of  time,  and  the  contractor 
had  no  actual  costs  of  performance  during 
the  period  of  the  required  suspension,  cost 
data  for  the  period  of  the  enforced  work 
stoppage  should  not  be  included  in  calcu- 
lating the  amount  of  the  adjustment  under 
an  escalation  provision  in  the  contract. 
Allis-Chalmers  Mfg.  Co.,  CA-127  (Aug.  31, 
1951) 

Where  the  lumber  required  for  con- 
structing temporary  housing  was  available 
at  an  increased  price  in  the  area  where  the 
houses  were  being  erected,  the  fact  that 
the  local  supply  of  lumber  was  somewhat 
curtailed  because  of  adverse  weather  con- 
ditions and  strikes  does  not  entitle  the 
contractor,  under  the  provisions  of  Art.  9 


174 

CONTRACTS— Continued 

APPEALS— Continued 

of  Standard  Form  No.  23,  to  an  extension 
of  time  for  performing  the  contract. 
Unit    Company,   Inc.,   CA-132    (Sept.   28, 
1951) 

The  Department  has  no  authority  to  re- 
form, because  of  a  mistake,  a  contract 
which  has  been  entered  into  and  fully 
performed. 

Appeal  of  Allis-Chalmers  Mfg.  Co.,  CA- 
136  (Oct. 29. 1951) 

The  inability  of  a  contractor  to  obtain 
supplies  needed  for  performing  the  con- 
tract is  ordinarily  not  an  unforeseeable 
cause  within  the  meaning  of  Art.  9  of  the 
standard  form  of  construction  contract, 
such  as  would  permit  the  contracting  offi- 
cer to  extend  the  time  of  performance. 

Where  the  schedule  of  rates  of  payment 
covering  the  "drilling,  developing  and 
casing"  of  an  artesian  well  are  fixed  on 
the  basis  of  each  100  feet  completed,  the 
Department,  in  the  absence  of  an  order  for 
changes,  is  without  authority  to  pay  ad- 
ditional compensation  for  67  feet  of  well 
which  was  drilled  but  not  cased. 

Where  the  successful  bidder  for  the  con- 
tract wrote  "20  ft."  in  the  blank  space  fol- 
lowing the  instruction,  "Bidder  is  to  state 
length  of  screen  needed  to  fully  develop 
the  well  on  which  his  bid  is  based,"  the 
Department  is  without  authority  to  pay 
additional  compensation  under  the  con- 
tract because  the  contractor  used  a  larger 
screen. 

Gray    Artesian    Well    Company,    CA-126 
(Oct  30, 1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein,  ac- 
tual or  relative,"  there  is  no  authority  for 
adjusting  the  unit  prices  to  cover  addi- 
tional costs  allegedly  arising  out  of  the  ex- 
istence of  an  excess  or  a  deficiency  in  the 
quantities  stated  in  the  schedule. 

Where  a  contract,  drafted  by  the  Govt., 
contains  a  provision  that  the  contractor 
"will  be  required  to  procure  material  for 
backfill  from  the  borrow  areas  as  shown 
on  *  *  *"  a  specified  drawing,  and  that 
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material  for  specified  operations  "shall  be 
obtained"  from  specified  geographic  loca- 
tions, and,  after  commencement  of  the 
work,  a  Govt,  representative  "suggests" 
that  the  material  be  obtained  from  a  dif- 
ferent location,  resulting  in  a  material 
change  in  the  character  and  cost  of  the 
work,  the  contractor  is  entitled  to  an 
equitable  adjustment  covering  the  addi- 
tional costs  incurred. 

Appeal  of  George  B.  Henly  Construction 
Co.,  Inc.,  CA-120  (Nov.  1, 1951) 

Where  the  specifications  of  a  construc- 
tion contract  require  the  installation  of 
single  laundry  trays  and  the  drawings  re- 
quire the  installation  of  double  laundry 
trays,  the  specifications  control  under  a 
contractual  provision,  drafted  by  the 
Govt.,  which  states  that  "In  case  of  differ- 
ence between  drawings  and  specifications, 
the  specifications  shall  govern." 
Appeal  of  Boespflug-Kicwit-Morrison,  CA- 
139  (Nov.  30,  1951) 

Where  a  contracting  officer  is  charged 
with  full  responsibility  for  the  execution 
of  a  contract,  subject  only  to  review,  on 
appeal,  by  the  head  of  the  department  or 
his  duly  authorized  representative,  the 
contracting  officer's  decisions  cannot  be 
altered  or  countermanded  by  bureau  offi- 
cials who  are  not  parties  to  the  contract. 

Where  a  contractor  was  bound  to  per- 
form a  construction  contract  under  the 
"immediate  supervision"  of  Govt,  engi- 
neers, and  an  error  was  committed  by  the 
engineers  in  staking  guides,  which  resulted 
in  a  reservoir  being  excavated  three  feet 
deeper  than  was  originally  intended,  the 
contractor  cannot  be  held  legally  responsi- 
ble for  the  consequences  of  the  Govt's  er- 
ror, and  a  change  order  providing  for  an 
equitable  adjustment  to  cover  the  addition- 
al expenses  to  the  contractor  and  granting 
to  the  contractor  an  extension  of  time 
should  be  issued  under  Art.  3  of  the  con- 
tract. 

The  fact  that  a  contractor  submitted  a 
lump-sum  bid  for  the  performance  of  cer- 
tain work  is  not  a  bar  to  the  issuance  of 
a  change  order  providing  for  an  equitable 
adjustment  incident  to  an  engineering  er- 
ror committed  by  the  Govt. 


175 


CONTRACTS — Continued 
APPEALS— Continued 

Where,  with  respect  to  the  completion 
date  and  the  assessment  of  liquidated  dam- 
ages for  delay,  a  contract  speaks  in  terms 
of  "calendar"  days,  and  there  is  nothing  in 
the  record  to  indicate  that  the  agreement 
was  negotiated  on  other  than  a  "calendar'' 
clay  basis,  the  Govt,  cannot  apply  a  "work" 
day  basis  in  determining  the  contractor's 
right  to  an  extension  of  time  resulting 
from  an  order  by  the  Govt,  to  suspend 
work  pending  adjustment  of  an  engineer- 
ing error  committed  by  the  Govt. 

Where  the  contract  and  specifications 
were  drafted  by  the  Govt.,  doubtful  ex- 
pressions are  to  be  construed  most  strong- 
ly against  the  draftsman. 

A  provision  of  a  contract  that  "The 
quantities  given  in  the  specifications  and 
plans  are  approximate  only,  being  given  as 
a  basis  for  the  comparison  of  bids,  *  *  *" 
cannot  be  invoked  to  defeat  the  right  of 
the  contractor  to  an  equitable  adjustment 
incident  to  an  engineering  error  commit- 
ted by  the  Govt. 

Durham    and    Bauer,    CA-124    (Dec.    19, 
1951) 

Where  slides  occurred  during  trimming 
operations  in  a  canal  because  the  con- 
tractor used  an  unusually  heavy  trimming 
machine  without  taking  precautions  to 
distribute  the  weight  of  the  machine,  the 
contractor  is  not  entitled  to  additional 
compensation  to  cover  the  cost  of  remov- 
ing the  material  which  slid  to  the  canal 
floor. 

Art.  4  of  Standard  Form  No.  23  is  de- 
signed to  provide  a  procedure  under  which 
the  Govt,  may  alter  a  contract  in  order  to 
meet  unanticipated  physical  conditions, 
i.e.,  conditions  which  were  unknown  at  the 
time  when  the  specifications  and  drawings 
were  prepared  and  which  require  a  sub- 
stantial change  in  the  plans  or  specifica- 
tions, or  unknown  subsurface  conditions 
of  an  unusual  nature  differing  materially 
from  those  ordinarily  encountered  and  gen- 
erally recognized  as  inhering  in  the 
character  of  the  work  specified. 
Western  Contracting  Corp.,  CA-135  (Dec. 
26,1951) 

Where  a  contract  provides  that,  in  event 
of  delay  in  performance,  the  contractor 
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must  file  a  written  notification  with  the 
contracting  officer  within  ten  days  from 
the  beginning  of  such  delay  if  the  contrac- 
tor wishes  to  assert  that  the  cause  of  the 
delay  was  excusable,  a  failure  upon  the 
part  of  the  contractor  to  give  the  required 
notice  warrants  the  rejection  on  proce- 
dural grounds  of  a  subsequent  contention 
by  the  contractor  that  the  delay  was  ex- 
cusable. 

Where  a  supplier  selected  by  a  contrac- 
tor furnished  defective  material,  delay 
thereby  caused  in  the  performance  of  the 
contract  is  not  excusable. 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  to  the  per- 
formance of  the  contract  does  not  excuse 
prompt  performance  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 
dinary, or  unusual  that  they  could  not 
have  been  anticipated  at  the  time  when 
the  contract  was  made. 
Porcelain  Products,  Inc.,  CA-144  (Jan.  16, 
1952) 

Where  a  contract  provides  for  the  assess- 
ment of  liquidated  damages  in  the  event 
of  delay  in  performance,  but  declares  that 
the  contractor  may  be  excused  from  the 
payment  of  liquidated  damages  for  any 
delay  arising  out  of  causes  beyond  the 
control  and  without  the  fault  or  negli- 
gence of  the  contractor  if  the  contractor 
gives  the  contracting  officer  written  notice 
of  the  cause  of  any  such  delay  within  10 
days  from  beginning  thereof,  a  failure 
upon  the  part  of  the  contractor  to  give  a 
timely  notice  warrants  the  rejection  on 
procedural  grounds  of  a  subsequent  con- 
tention by  the  contractor  that  a  period  of 
delay  was  excusable. 

The  Comptroller  General  has  held  that 
the  fact  that  the  Govt,  suffered  no  actual 
damage  from  a  contractor's  failure  to  per- 
form on  time  is  not  in  itself  a  sufficient 
ground  for  remitting  liquidated  damages. 
The  Mine  and  Smelter  Supply  Co.,  CA-145 
(Feb.  21, 1952) 

As  Art.  15  of  Standard  Form  No.  23 
(Construction  Contract)  provides  that  all 
disputes  as  to  questions  of  fact  shall  be 
decided  by  the  contracting  officer  "subject 
to  written  appeal  by  the  contractor  within 
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thirty  days  to  the  head  of  the  department 
concerned  or  his  duly  authorized  repre- 
sentative," the  Department  is  without 
authority  to  consider  an  appeal  by  a  con- 
tractor taken  more  than  two  months  after 
the  date  of  the  decision  of  the  contracting 
officer. 

J.  C.  Boespflug  Construction  Co.,  Peter 
Kicwit  Sons  Co.,  and  Morrison-Knudsen 
Co.,  Inc.,  CA-155  (Mar.  5,  1952) 

As  Art.  12  of  Standard  Form  No.  2a 
(Supply  Contract)  provides  that  all  dis- 
putes as  to  questions  of  fact  shall  be 
decided  by  the  contracting  officer  "subject 
to  written  appeal  by  the  contractor  within 
30  days  to  the  head  of  the  Department  or 
bis  duly  authorized  representative,"  the 
Department  is  without  authority  to  con- 
sider an  appeal  by  tbe  contractor  taken 
more  than  two  years  after  the  date  of  the 
decision  of  the  contracting  officer. 
Independent  Iron  Works,  Inc.,  CA-162 
(June  11, 1952) 

Statements  of  dissatisfaction  in  a  con- 
tract appeal  cannot  receive  consideration 
unless  they  point  out  clearly  the  factual 
and  other  bases  upon  which  the  appellant 
seeks  relief. 

Where  a  contractor  consented  to  the 
terms  of  an  order  for  changes  without 
interposing  any  objection  to  it,  the  con- 
tractor cannot,  months  later,  object  to  the 
order  because  it  failed  to  grant  an  exten- 
sion of  time  for  the  performance  of  the 
work. 

When  a  contractor  is  prevented  from 
working  on  a  given  day  by  two  different 
causes,  either  of  which  makes  delay  on 
the  contractor's  part  excusable,  the  con- 
tractor is  only  entitled  to  a  one-day  exten- 
sion of  time  with  respect  to  that  particular 
day. 

Officials  of  this  Department  do  not  have 
any  authority  to  consider  a  request  for 
the  waiver  of  liquidated  damages  on  the 
asserted  ground  that  the  Govt,  did  not 
suffer  any  actual  financial  loss  by  reason 
of  the  delay  in  completing  the  contract. 
McDaniel  Construction  Company,  CA-164 
(Oct.  9, 1952) 
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Under  Art.  3  of  the  standard  form  of 
construction     contract,     cbanges     in     the 
specifications  of  tbe  contract  must  be  in 
writing. 

Morrison-Knudsen  Company,  Inc.,  CA-174 
(Sept.  2, 1953) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  obtaining  a  right-of-way, 
and  to  cover  the  reduction  in  tbe  price  re- 
ceived by  the  contractor  for  certain  timber 
because  the  Govt,  induced  the  contractor 
to  dispose  quickly  of  tbe  timber,  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages, which  an  administrative  official  of 
the  Govt,  has  no  authority  to  consider  or 
settle. 

The  sole  relief  which  an  administrative 
official  might  grant  for  a  delay  allegedly 
caused  by  the  Govt,  in  obtaining  a  right- 
of-way  is  an  appropriate  extension  of  time 
for  tbe  completion  of  the  contract. 
W.  M.  Huff  Cons!  ruction  Co.,  CA-213 
(June  24, 1954) 

The  Govt,  is  not  liable  to  pay  a  construc- 
tion contractor  for  extra  expenses  incurred 
because  the  contractor  unexpectedly  en- 
countered materials  which  had  to  be  graded 
in  order  to  meet  the  specifications. 

In  the  absence  of  misrepresentation  of 
concealment,  the  Govt,  is  not  liable  for 
extra  costs  incurred  by  the  contractor  be- 
cause of  difficult  subsurface  conditions, 
previously  unknown  to  either  contracting 
party. 

When  a  contractor  is  required  to  operate 
solely  according  to  a  drawing  prepared  by 
the  Govt,  without  any  clarification  in  the 
specifications,  and  the  contractor  is  misled 
through  no  fault  of  his  own  by  an  omis- 
sion of  essential  information  from  the 
drawing  with  the  result  that  it  incurred 
extra  costs,  the  contractor  is  entitled  to 
the  reasonable  cost  of  the  extra  work  made 
necessary  by  tbe  defects  in  the  drawing. 

Anderson  Construction  Co.,  CA-230  (Oct. 
G,  1954) 

A  low,  unheated  attic  space,  unusable 
except  for  housing  utility  facilities,  is  an 
"under  roof"  space  within  tbe  meaning  of 
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specifications  providing  for  insulation  of 
ceiling  "under  all  roof  spaces." 
Horn    Brothers    Company,    Inc.,    CA-251 
(Oct.  25,  1954) 

Where  contract  specifications  authorize 
the  Govt,  to  order  changes  in  the  plans  or 
quantities  of  the  work,  involving  an  in- 
crease or  decrease  of  more  than  25  percent 
of  any  unit  bid  item  by  means  of  a  sup- 
plemental agreement  setting  forth  the 
adjustment,  the  execution  of  such  an  agree- 
ment to  achieve  such  changes  is  manda- 
tory. Upon  execution  of  such  an  agreement 
without  qualification,  wherein  the  entire 
scope  of  the  work  was  redetermined  and 
adjusted  to  meet  actual  conditions  and  re- 
quirements of  the  Govt.,  there  is  no  au- 
thority for  an  equitable  adjustment  to  re- 
imburse the  contractor  for  what  it  would 
have  earned  had  it  performed  all  the  work 
required  of  it  under  one  of  the  items  of  the 
original  contract. 

Appeal  of  Wm.  A.  Smith  Contracting  Co., 
Inc.,  and  Brown  &  Root,  Inc.,  CA-248 
(Dec.  27,  1954) 

ASSIGNMENT  OF  CLAIMS 

The  Defense  Minerals  Exploration  Ad- 
ministration may,  for  its  own  convenience, 
and  pursuant  to  a  specific  provision  in  a 
contract,  make  directly  to  an  independent 
contractor  or  supplier  any  payment  which 
may  be  due  such  person  because  of  work 
done  for  or  for  supplies  furnished  to  a 
prime  contractor  under  an  exploration 
contract  with  the  U.S. 

The  DMEA  should  not  consent  to  an  as- 
signment by  a  prime  contractor  to  an  inde- 
pendent contractor  of  payments  due  under 
an  exploration  contract. 
Assignment  of  Interest  Under  DMEA  Con- 
tracts; Direct  Payments  to  Independent 
Contractors,  M-36126  (Apr.  14,  1952) 

AUTHORITY  TO  MAKE 

Extent  of  the  authority  resting  in  the 
Superintendent  of  the  Five  Civilized 
Tribes  Agency  to  execute  agricultural 
leases  on  behalf  of  undetermined  heirs  or 
devisees  of  deceased  Indians.  Letter  to 
Attorney  General  sgd.,  Solicitor  Harper. 
John  B.  Hotkey,  Executor  v.  Otis  Butress 
(July  8,  1944) 
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Disposal  of  Surplus  Wild  Animals.  Re: 

(1)  That  disposal  of  surplus  wildlife, 
or  the  meat  Held:  thereof,  should  be  per- 
mitted without  the  obligation  to  offer  it 
for  sale  to  the  highest  bidder. 

(2)  That  park  administration  and  prin- 
ciples will  be  furthered  if  surplus  wild- 
life may  be  disposed  of  by  donations,  with 
provision  for  acceptance  of  services,  ma- 
terials, or  funds  not  exceeding  the  costs  of 
the  operation. 

Memorandum  (July  25,  1944) 

Administration  of  Revested  Oregon  and 
California  Railroad  and  Reconveyed  Coos 
Bay  Wagon  Road  Sustained  Yield  Forest 
Units. 

Solicitor's     Opinion,    M-33654     (Jan.    26, 
1945) 
Convict  Labor,  M-39944   (Jan.  29,  1945) 

Refund  of  purchase  price  upon  termi- 
nation of  timber  contract  16g-317.  Can  a 
refund  be  made  to  the  purchaser  under 
the  above  contract  of  an  amount  repre- 
senting the  value  of  timber  remaining  un- 
cut? Opinion — refund  cannot  be  made. 
Memorandum  1827630  "L"  (Jan.  20,  1945) 

Whether  the  Government  may  legally 
purchase  oil  which  is  admittedly  contra- 
band under  sec.  3  of  the  Connally  Act  and 
ship  or  transport  it  in  interstate  com- 
merce when  such  action  is  required  by  the 
war  program. 

Solicitor's     Opinion,     M-33964     (Feb.     8, 
1945) 

Limitation  on  or  extent  to  which  lands 
outside  the  limits  of  the  O  and  C  grant 
may  be  included  on  forest  units. 
Memorandum,  GLO  1754866  "L"  (Mar.  29, 
1945) 

Authority  to  make  alterations  and  re- 
pairs to  an  existing  dam  acquired  by  the 
U.S.  as  a  part  of  the  works  of  the  Chesa- 
peake and  Ohio  Canal. 
Solicitor's  Opinion,  M-33993  (Mar.  31, 
1945) 

Memorandum  of  Agreement  whereby 
Reclamation  leases  to  the  Bur.  of  Mines 
space  in  a   building  at   Shasta  Dam  not 
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providing  for  the  making  by  Mines  of  any 
such  improvements  as  are  provided  for  in 
the  agreement  between  Mines  and  J.  P. 
Brennan  for  the  construction,  additions  to, 
remodeling,  and  completion  of  the  leased 
portion  of  the  building. 
Solicitor's  Opinion,  M-34058  (Apr.  27, 
1945) 

Authority  of  the  Secretary  of  the  In- 
terior to  Approve  an  Assignment  of  an 
Agreement  for  the  Purchase  of  Govern- 
ment Royalty  Crude  Oil— in  view  of  the 
Provisions  of  sec.  3737,  R.S. 
Memorandum  (May  21,  1945) 

Disallowing  transportation  costs   of  a 
passenger-carrying  vehicle  purchased  from 
the  H.  W.  Wood  Motor  Co.,  for  use  of  the 
Tulalip  Indian  Agency. 
Indian  (June  7, 1945) 

Contract  No.  19g-17 :  Authority  to  waive 
Government's  renewal  option  and  execute 
new  contract  at  higher  rates. 
Memorandum,  1939326  "L"  (July  6,  1945) 

Printing  and  Binding. 
Memorandum  (Aug.  2,  1945) 

Question  whether  Bureau  of  Mines  can 
employ  as  engineer  a  German  national. 
Solicitor's    Opinion,    M-34151     (Aug.    27, 
1945) 

There  is  legal  sanction  for  concluding  an 
agreement  between  Department  and  Na- 
tional Resources  Commission  of  China  un- 
der which  Department  agrees  to  furnish 
the  Commission  with  engineering  informa- 
tion to  be  utilized  in  construction  and 
reclamation  project  in  China. 
Yangtze  Basin,    China    (Sept.   8,   1945) 

There  is  no  legal  sanction  for  concluding 
an  agreement  between  the  Department  and 
National  Resources  Commission  of  China 
under  which  the  Department  agrees  to  fur- 
nish the  Commission  with  engineering  in- 
formation to  be  utilized  in  constructing  a 
vast  reclamation  project  in  China,  particu- 
larly where  the  Bureau  of  Reclamation 
will  ultimately  reap  the  benefit  of  the 
CJ4ne.se  experience.  The  treaty  of  July  8 
18G8  (16  Stat.  739,  740-741),  providing  for 
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the  furnishing  of  engineering  assistance  by 
the  U.S.  to  China,  should  be  interpreted 
broadly. 

Authority  of  Department  to  Furnish 
National  Resources  Commission  of  China 
with  Certain  Engineering  Information 
(Sept.  8,  1945) 

Negotiation  of  Contracts. 
Solicitor's  Opinion,  M-34235  (Oct.  3,  1945) 

Relying  upon  an  apparent  agency  rela- 
tionship, and  believing  it  to  exist,  the  Govt, 
dealt  with  an  agent  on  behalf  of  the  Seven- 
Up  Bottling  Co.  over  a  period  of  several 
years.  The  company  may  not  now  deny 
responsibility  for  the  agent's  act  in  this 
transaction. 
Memorandum  (Oct.  12,  1945) 

Proposal  that  concession  contracts  pro- 
vide for  the  physical  properties  and 
equipment  of  the  concessioner  to  become 
the  property  of  the  U.S.  upon  the  termina- 
tion of  the  contract,  the  concessioner  be- 
ing permitted  to  retain  excess  profits  as 
reimbursement  for  his  investment  in  the 
properties. 
Memorandum  (Nov.  1,  1945) 

Effect  of  a  Restriction  in  an  Appropria- 
tion Act  on  the  amount  of  Funds  that  may 
be  expended  for  a  particular  purpose. 
Memorandum  (Nov.  7,  1945) 

Appeal  from  the  order  of  the  Oil  and  Gas 
Supervisor  at  Casper,  Wyoming,  to  pay 
compensatory  royalty. 

Lost  Soldier  Field,  Wyoming,  Sinclair 
Wyoming  Oil  Co.,  OS-8-OdG  (Nov.  14, 
1945) 

Increased    Payments    to   Drilling    Con- 
tractors. 
Memorandum  (Nov.  15,  1945) 

Delegation  of  Authority  from  the  Secre- 
tary to  the  Chief  Clerk  of  the  Department. 
Solicitor's  Opinion,  M-34239  (Dec.  12, 
1945) 

Authority  of  the  Govt,  to  comply  with  a 
request  of  the  Board   of   Supervisors  of 
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Iron  County,  Michigan,  for  approval  of  the 
sale  of  a  former  CCC  camp  at  Crystal  Falls 
to  a  returning  soldier. 
Memorandum  (Dec.  21, 1945) 
Memorandum  (Jan.  31, 1946) 

Re  question  raised,  re  possible  amend- 
ment to  the  Flood  Control  Act  to  autho- 
rize the  War  Department  to  enter  into  co- 
operative agreements  with  states  or  their 
political  subdivisions  for  maintenance  and 
operation  by  the  latter  of  recreational  fa- 
cilities around  flood  control  reservoirs. 
Memorandum  (Feb.  12,  1946) 

Authority  for  the  proposed  conveyance 
of  the  Corinth-Shiloh  road  to  the  States  of 
Mississippi  and  Tennessee. 

It  appears  that  the  Secretary  is  without 
authority  to  execute  conveyances  of  the 
roads.  An  act  of  Congress  would  be 
required. 

Shiloh  National  Military  Park   (Feb.  13, 
1946) 

Award  of  Contract  to  Other  Than  Low- 
est Bidder. 
Memorandum  (Mar.  13,  1946) 

Issuance  of  a  revocable  license  to  a 
County  High  School  Board  authorizing  use 
of  government-owned  unoccupied  houses 
and  necessary  garage  space  on  a  day-to- 
day basis  is  not  an  alienation  of  the  title, 
ownership,  or  control  of  the  property. 
Use  of  Government  Property  by  County 
High  School  Board  (Apr.  5,  1946) 

Contract  provisions  of  the  Bur.  of  Recla- 
mation for  a  40-hour  week  derive  from  the 
requirement  of  sec.  23  of  the  act  of  Mar. 
28,  1934,  which  provides,  with  respect  to 
Govt,  employees  on  projects  (not  subject 
to  the  Classification  statutes),  "that  the 
regular  hours  of  labor  shall  not  be  more 
than  40  per  week ;  and  all  overtime  shall  be 
compensated  for  at  the  rate  of  not  less 
than  time  and  one-half." 
Hours  of  Labor  (Apr.  10,  1946) 

Sec.  203  of  the  Independent  Offices  Ap- 
propriation Act,  1947,  would  not  preclude 
the  Secretary  of  lite  Interior  from  secur- 
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ing  on  a  reimbursable  basis  aircraft  fa- 
cilities for  official  travel  to   the  Virgin 
Islands. 
Transportation  (May  9, 1946) 

Discusses  question  whether  Procure- 
ment Division  Order  of  Jan.  8,  1946,  re- 
quires the  submission  of  public  utility  con- 
tracts for  review  by  the  Public  Utilities 
Division  of  the  Procurement  Division.  It 
is  mandatory  only  to  the  extent  that  it  re- 
quires each  agency  in  the  area  covered  by 
a  Procurement  Div.  contract  for  utility 
services  to  take  utility  services  thereunder 
unless  specifically  exempted  by  statute  or 
express  order  of  Director  of  Procurement. 
Areas  not  covered  by  a  general  Procure- 
ment Div.  contract  are  not  required  to 
submit  utility  contracts  to  Public  Utilities 
Div. 
Memorandum  (May  23,  1946) 

No  special  form  is  necessary  for  a  con- 
tract to  be  entered  into  in  reliance  upon 
the  contract  authorization  contained  in 
the  1946  Department  of  the  Interior  Appro- 
priation Act  (P.L.  123,  79th  Congress,  1st 
Session).  Payments  under  such  contracts 
would  not  be  upon  any  different  basis  than 
payments  made  under  contracts  entered 
into  in  reliance  upon  appropriations 
actually  made. 
Memorandum  (May  29,  1946) 

The  Bur.  of  Mines  may  enter  into  a  con- 
tract with  the  Otis  Volunteer  Fire  Depart- 
ment of  Otis,  Kansas,  to  render  fire  fighting 
service  at  its  helium  plant  located  outside 
the  limits  of  the  municipality. 
Fire  Fighting  Services,  M-34367  (May 
31, 1946) 

Whether  the  Surplus  Property  Act  of 
1944,  as  amended,  or  any  other  statute 
prohibits  a  Delegate  to  Congress  from  par- 
ticipating in  the  purchase,  lease,  or  use 
of  surplus  real  or  personal  property. 

Held:  Under  present  regulations  of  the 
War  Assets  Administration  and  this  office, 
a  Delegate  to  Congress  is  prohibited  from 
leasing,  using,  or  purchasing  such  prop- 
erty at  a  sale  held  by  this  office. 
Memorandum  (July  8,  1946) 
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There  is  no  authority  in  law  for  the 
purpose  of  public  liability  and  property 
damage  insurance  by  the  Department  cov- 
ering the  operation  of  its  motor  vehicle, 
by  its  employees. 

Departmental  Safety  Committee,  M-34555 
(July  15, 1946) 

Possibility  of  formulating  a  procedure 
with  respect  to  the  acceptance  by  the  Act- 
ing Director  of  contribution  agreements 
made  under  the  Pierce  Act  so  as  to  elim- 
inate the  necessity  of  individual  signa- 
ture of  each  agreement  Same  problem  with 
respect  to  oil  and  gas  leases.  See  Solicitor's 
memo  of  Jan.  19, 1943. 
Memorandum  (Aug.  1,  1946) 

As  a  general  rule,  the  proceeds  of  sales 
of  unused  Government  property  must  be 
deposited  in  Treasury  as  miscellaneous  re 
ceipts.  Where  such  property  is  used  as  a 
basis  of  exchange,  its  value,  in  the  absence 
of  statutory  authority  to  do  otherwise, 
must  likewise  be  deposited  in  the  Treasury 
as  miscellaneous  receipts. 
V.  F.  Parry,  W.  E.  Rice,  M-34648  (Aug.  23, 
1946) 

A  sale  of  helium  for  an  aircraft  to  be 
flown  to  England  for  a  stay  of  several 
months,  carrying  passengers  on  sight-see- 
ing excursions,  and  then  to  be  returned  to 
the  U.S.,  would  not  violate  sec.  3(b)  of 
the  act,  providing  that  no  sale  of  helium 
shall  be  made  for  inflation  of  aircraft  fly- 
ing between  foreign  countries. 
Hughes  Aircraft  Corp.,  M-34649  (Sept.  3, 
1946) 

A  contract  for  exploratory  drilling 
should  not  be  expanded  by  a  change  order 
for  extensive  additional  drilling  in  reliance 
on  an  appropriation  which  is  subject  to  the 
statutory  advertising  and  bidding  proce- 
dures, but  the  additional  work  should  be 
the  subject  of  a  new  contract,  properly 
advertised. 

Pennsylvania  Drilling  Co.  (Sept.  12,  1946) 

The  Geological  Survey  may  by  contract 
legally  defray  the  cost  of  reconditioning  a 
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"rice  irrigation  well"  that  is  privately 
owned,  but  which  is  also  being  used  by  the 
Geological  Survey,  with  the  consent  of  the 
owner,  as  an  observation  well  for  the  pur- 
pose of  obtaining  significant  information 
on  the  fluctuation  of  ground-water  levels. 
It  is  a  well-settled  rule  that  when  a  spe- 
cial appropriation  is  made  to  accomplish 
a  specific  purpose,  the  appropriation  in 
question  is  available  for  all  expenditures 
essential  to  the  accomplishment  of  the  spe- 
cific object  for  which  it  was  made,  notwith- 
standing the  provisions  of  any  general 
statute  which  otherwise  would  prohibit 
such  expenditures.  Citing  17  Oomp.  Gen. 
637;  22  id.  32;  2  id.  133;  7  Comp.  Dee.  712. 
Memorandum  I  Sept.  L8,  1946) 

Re  memorandum  of  Sept.  4.  1946,  on  in- 
terpretation of  $10,000  liinit:i lion  contained 
in  act  of  Sept.  27.  1!»44.  The  question  has 
been  posed  as  to  whether  this  provision 
prohibits  a  purchaser,  who  has  already 
purchased  materials  of  a  value  of  $10,000, 
from  thereafter  purchasing  materials  un- 
der the  act. 

Does  the  $10,000  limitation  provision 
contained  in  the  act  of  Sept.  27,  'i''1.  pro- 
hibit a  purchaser,  who  has  already  pur- 
chased materials  of  a  value  of  $10,000, 
from  thereafter  purchasing  materials  un- 
der the  act? 
Memorandum.  (Sept.  25,  1946) 

Applies  only  to  leases,  permits,  etc.,  in 
which  the  amounts  which  may  become  due 
annually  are  specifically  limited  by  the 
instruments  themselves  to  $300  or  less. 
Where  there  is  no  such  definite  limitation, 
the  contracts  are  still  subject  to  sec.  3743 
R.S.,  supra. 

Suggestion  Regarding   Use  of  the  Act  of 
November  28,  19J,3  (Sept.  25,  1946) 

The  act,  to  facilitate  and  simplify  col- 
lection procedure  in  the  Department  of  the 
Interior,  approved  Nov.  28,  1943 — leases, 
permits,  licenses,  contracts,  agreements, 
and  other  instruments  providing  for  pay- 
ment to  the  U.S.  on  account  of  use  of  lands 
or  wTaters  under  jurisdiction  of  the  Depart- 
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ment  or  on  account  of  sale  of  products  of 
such  lands  or  waters.  .  .  . 
Suggestion  Re  Use  of  The  Act  of  Novem- 
ber 28,  19Jf3  (Sept.  25,  1946) 

A  bid  for  a  construction  contract  sub- 
mitted on  a  cost-plus-a-percentage-of-cost 
basis  may  not  be  accepted  where  the  in- 
vitation for  bids  did  not  expressly  state 
that  such  bids  will  be  considered  in  deter- 
mining the  lowest  responsible  bidder. 
Cost-plus-percentage-of-cost  Contracts,  M- 
34722  (Oct.  18, 1946) 

Open  market  purchases  of  services  or 
supplies  in  amounts  up  to  $500  may  be 
made  by  the  Bur.  of  Mines  in  connection 
with  investigation  of  domestic  sources  of 
mineral  supply,  notwithstanding  the  gen- 
eral statutory  limitation  of  $100,  by  virtue 
of  statutory  exception. 
Money  Limitations  on  Open  Market  Pur- 
chases, M-34727  (Oct.  24,  1946) 

Use  of  construction  and  general  investi- 
gations funds  for  designs  and  estimates  of 
distribution    systems   for   the   authorized 
Central  Valley  Project. 
Memorandum  (Oct.  25,  1946) 

Determination  of  fair  market  value  of 
premises  leased  by  the  Govt. 

No  special  method  of  valuation  is  neces- 
sary to  determine  fair  market  value.  Fair 
market  value  may  be  shown  by  competent 
appraisal,  by  official  records  of  assessed 
valuation  for  tax  purposes  and  the  per- 
centage thereof  to  fair  market  value. 
Memorandum  Opinion  (Nov.  6,  1946^ 

Contracts  for  the  processing  and  selling 
of  fur  sealskins.  Under  the  statutory  pow- 
ers of  the  Secretary  of  the  Interior,  the 
sale  of  fur  sealskins  is  excepted  from  the 
requirements  of  sec.  3709,  U.S.,  as  amend- 
ed. Contracts  for  the  services  of  process- 
ing and  selling  the  skins  should  be  made 
in  compliance  with  the  requirements  of  sec. 
3709. 
Memorandum  (Nov.  12,  1946) 

Unoccupied  houses  comprising  part  of 
helium  plant  maintained  in  stand-by  con- 
dition may  be  rented  to  persons  not  em- 
ployed by  Govt,  under  provisions  of  Heli- 
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mn  Gas  Act,  as  amended.  Emergency  Price 
Control  Act  of  1942,  as  amended  does  not 
apply  to  rental  of  housing  accommodations 
not  included  within  defense-rental  area. 
Shiprock,  New  Mexico — Mines,  M-34780 
(Dec.  3,  1946) 

Review  of  legal  propriety  of  entering 
into  contracts  wherein  the  Govt,  is  com- 
mitted for  expenditures  in  future  fiscal 
vears  and  prepared  memo  for  informa- 
tion .... 

Contract  Obligations  Beyond  Fiscal  Year 
(Dec.  5, 1946) 

Sales  of  groceries  and  supplies  by  the 
Alaska  Road  Commission  from  warehouse 
stocks  to  its  employees  for  personal  use. 

In  absence  of  specific  statutory  author- 
ity, a  proposed  arrangement  whereby 
Alaska  Road  Cornm.  would  sell  groceries 
and  supplies  from  its  warehouse  to  its 
employees  for  their  personal  use  is 
forbidden. 
Memorandum  Opinion  (Jan.  16,  1947) 

Inquiry     from     Chief     Forester,     O&C 
Lands  Administration,  as  to  whether  O&C 
funds    may    be    properly    expended    for 
eradication  of  noxious  weeds. 
Memorandum  (Jan.  28,  1947) 

Title  procedures  to  ascertain  necessary 
parties  to  contracts  for  investigations  of 
coal  deposits. 

An    examination    of   the    title    will    be 
necessary  in  order  to  determine  the  ade- 
quacy of  the  Govt.'s  lien,  and  the  necessary 
parties  to  the  contract. 
Memorandum  (Feb.  3,  1947) 

Person  employed  under  cooperative 
agreement  to  which  U.S.  is  party  regarded 
as  employee  of  U.S.  only  if  (a)  person 
holds  appointment  from  official  of  Govt, 
authorized  to  make  appointments  and  (b) 
activities  of  person  in  performance  of 
work  are  supervised  and  controlled  by 
Federal  officials. 

Society  for  Applied  Anthropology,  M-34863 
(Mar.  6, 1947) 

Where  fire  protection  is  not  furnished 
as  a  governmental  function  to  property 
located  within  jurisdiction  of  political  sub- 
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division  and  local  volunteer  fire  depart- 
ment is  not  legally  bound  to  furnish  such 
service  within  area  covered  by  its  charter, 
the  Bur.  of  Mines  may  contract  with  vol- 
unteer fire  department  for  fire  protection 
to  property  of  Federal  Govt,  situated  in 
said  area. 

Solicitor's    Opinion,    M-34913     (Apr.    14, 
1947) 

Grant  by  Caddo  County  to  State  of 
Okla.  of  land  for  fairground  purposes  and 
as  a  site  for  the  erection  of  an  Indian  arts 
and  crafts  building  to  be  a  part  of  a  per- 
manent Indian  exposition  is  not  in  con- 
travention of  the  terms  of  the  act  of  Aug. 
22,  1914  (38  Stat.  704),  providing  that  if 
the  land  is  not  used  for  park  and  fair- 
ground purposes  the  title  thereto  shall 
revert  to  the  U.S.  In  the  absence  of  statute 
an  appropriation  for  a  particular  fiscal 
year  must  be  expended  or  obligated  by 
contract  prior  to  June  30  of  that  year. 
Grant  by  the  Board  of  County  Commis- 
sioners of  Caddo  County  of  the  State  of 
Oklahoma  of  land  Patented  by  the  U.S.  to 
Caddo  County  Pursuant  to  the  Act  of 
Aug.  22,  1914  (38  Stat.  704),  M-34936 
(June  4,  1947) 

Authority  of  Reclamation  to  procure 
temporary  or  intermittent  services  or  firms 
or  organizations  of  experts  by  contracts. 

Reclamation  is  so  authorized  and,  fur- 
thermore, a  decision  of  the  Comptroller 
General  (26  Comp.  Gen.  188),  holds  that 
the  maximum  compensation  limitation  of 
sec.  15  of  P.L.  600  is  not  applicable  to  con- 
tracts with  firms. 

Memorandum  Opinion  (Oct.  3,  1947) 

Ownership  of  Wyandotte  Indian  burial 
ground  in  Kansas  City,  Kansas,  is  in  the 
U.S.,  subject  to  recognized  use  of  the 
Wyandotte  Indian  Tribe,  Treatv  of  Jan. 
31,  1855  (10  Stat.  1159).  Kansas  City  has 
no  right  or  title  to  cemetery  tract  in  ques- 
tion. By  contract  of  1918  with  Govt.,  City 
interest  is  that  of  caretaker  of  tract  Con- 
gress may  well  sell  cemetery  tract  with 
consent  of  Wyandotte  Tribe. 
Solicitor's  Opinion,  M-34987  (Oct.  7,  1947) 

There  is  no  legal  objection  to  a  proper 
escalation  clause  in  a  negotiated  contract, 
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or  in  an  advertised  contract  if  the  clause 
used  was  set  forth  in  the  invitation  for 
bids. 

Escalation  Clause  in  Procurement  Con- 
tracts, M-35014  (Dec.  12, 1947) 

The  effectiveness  of  a  trading  license 
issued  by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance  by 
the  Secretary  of  the  Interior  of  contribu- 
tions for  the  management  of  Indian  forest 
range  and  wildlife  resources.  The  author- 
ity under  the  act  of  Feb.  14,  1931,  has  not 
been  broadened  by  sec.  20  of  the  Perma- 
nent Appropriation  Repeal  Act,  which  sets 
up  an  account  of  "Funds  contributed  for 
Indian  projects,"  only  because  the  account 
included  donations  under  special  legisla- 
tion. In  view  of  the  requirement  of  the  act 
of  Feb.  14,  1931,  that  donations  be  applied 
"for  the  benefit  of  individual  Indians," 
donations  could  not  be  expended  in  any 
event  in  the  management  of  Indian  tribal 
resources.  Moreover,  contributions  could 
not  be  accepted  from  donors  who  would 
be  primarily  interested  in  advancing  their 
own  interests.  Such  contributions  would 
be  either  no  gifts  at  all  or  conditional  gifts 
which  may  not  be  accepted  on  behalf  of 
the  U.S.  without  express  statutory 
authority. 

Acceptance  of  Contributions  for  the  Man- 
agement of  Indian  Resources,  M-35075 
(Nov.  22,  1948) 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the 
Interior  to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend 
under  such  contracts  moneys  appropriated 
by  Congress  "for  the  *  *  *  social  welfare, 
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including  relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the 
State  to  Indians  on  reservations  of  old-age 
assistance,  aid  to  the  needy  blind,  and  aid 
to  dependent  children,  which  are  the  types 
of  assistance  contemplated  by  the  Social 
Security  Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by 
the  Department,  either  directly  or  through 
the  utilization  of  State  machinery  under 
the  Johnson-O'Malley  Act,  of  old-age  as- 
sistance, aid  to  the  needy  blind,  and  aid  to 
dependent  children  among  Indians  on 
reservations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States 
under  the  Social  Security  Act  to  the  same 
extent  as  other  citizens,  a  special  contract 
under  the  Johnson-O'Malley  Act  between 
the  Secretary  of  the  Interior  and  a  State  to 
secure  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  part  out 
of  Federal  funds  appropriated  to  this  De- 
partment for  purposes  unconnected  with 
the  administration  of  the  Social  Security 
Act,  would  have  the  effect  of  partially 
relieving  the  State  of  its  obligations  under 
the  Social  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

A  public  utility  should  not  be  given  by 
"Indemnity  Agreement"  with  the  Govt, 
any  consideration  for  its  services  to  which 
it  is  not  entitled  under  the  State  regula- 
tions. 

Draft  of  unilateral  undertaking  by  the 
Govt,  attached. 

Proposed  Amendment  to  Indemnify  South- 
western Bell  Telephone  Company  (May  6, 
1949) 

The  Comptroller  General's  interpreta- 
tion of  statute  governing  expenditures  is 
binding  on  the  executive  agencies,  and 
administrative  officers  must  conform  to 
his  views  if  appropriated  money  is  to  be 
made  available  for  programs  which  they 
wish  to  undertake. 

The  Comptroller  General  holds  himself 
to  be  the  deciding  authority  and  leans  to- 
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ward  a  strict  interpretation  of  appropria- 
tion acts. 

Statutory  restriction  underlying  ques- 
tion whether  the  permanent  facilities  pro- 
grammed for  immediate  and  future  con- 
struction may  be  erected  is  sec.  3733,  Rev. 
Stats. 

Basically  the  validity  of  any  contract 
for  the  construction  of  the  proposed  facili- 
ties is  dependent  upon  an  express  ap- 
propriation for  the  payment  thereof. 

Sec.  3736,  R.S.,  is  a  general  restrictive 
statute  which  impinges  upon  and  restricts 
general  implications  arising  from  sub- 
sequent general  laws  and  particular  ap- 
propriation acts. 

The  authority  to  purchase  land  for  par- 
ticular purposes,  such  as  is  contained  in 
the  Federal  Reclamation  laws,  does  not, 
by  implication,  confer  authority  to  pur- 
chase land  for  other  purposes.  The 
authority  to  purchase  land  for  irrigation 
works  does  not  confer  authority  to  pur- 
chase land  for  purpose  of  constructing 
public  buildings  for  offices,  garages,  ware- 
houses, andresidents. 

Property  may  be  leased  when  necessary 
or  incident  to  the  fulfillment  of  the  object 
of  the  appropriations  made  for  the  con- 
tinued construction  and  operation  and 
maintenance  of  irrigation  works,  and  such 
leases  may  include  as  part  or  whole  of  the 
consideration  therefor  the  making  of  im- 
provements, alterations,  or  repairs  to  the 
leased  premises. 

The  Bur.  of  Reclamation  does  not  re- 
ceive authorizations  to  construct  build- 
ings. The  fact  that  the  estimates  for  ap- 
propriations have  included  amounts  for 
such  purposes  is  of  no  avail  in  determin- 
ing whether  the  appropriations,  as  made 
by  Congress,  are  available  for  such  ex- 
penditures. 

Considerations  of  desirability,  ex- 
pediency, economy,  need,  and  necessity 
have  not  impressed  the  accounting  officers 
of  the  U.S. 

Agencies  which  construct  public  build- 
ings do  so  with  Congressional  authoriza- 
tion. All  of  Reclamation's  housing 
problems  could  be  resolved  very  simply  by 
the  inclusion  of  the  words  "to  construct" 
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in  the  Interior  Department  Appropriation 
Acts. 

Construction  of  "Permanent  Facilities" 
(May  27, 1949) 

Does  the  Secretary  have  the  authority  to 
convey  land  to  the  Alaska  Housing  Au- 
thority under  the  above  act? 

The  Secretary  is  authorized  to  sell  land 
for  fair  value  not  to  transfer  it  without 
consideration. 

This  authority  extends  to  lands  which 
are  appropriated. 

Alaska  Housing  Act  of  April  23,  1949 
(P.L.  52,  81st  Congress)    (June  3,  1949) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part 
of  the  Crow  Indian  Reservation  in  Mon- 
tana, may  not  be  acquired  by  the  Secretary 
of  the  Interior  from  the  Crow  Tribe  under 
existing  legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24, 1946. 

The  provision  in  House  Doc.  475,  relat- 
ing to  the  acquisition  of  title  to  reservoir 
sites  constituting  a  part  of  Indian  tribal 
lands,  is  applicable  only  to  projects  in  the 
Missouri  River  Basin  to  be  undertaken  by 
the  Secretary  of  the  Army. 

Prior    opinion    of    the    Solicitor    dated 
Mar.  28, 1949,  is  adhered  to. 
Acquisition  of  Yellowtail  Reservoir  and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

If  the  Bureau  is  not  equipped  to  perform 
the  necessary  services  in  connection  with 
the  construction  of  the  proposed  steam 
plant,  the  Bureau  is  authorized  to  enter 
into  a  contract  with  an  engineering  firm, 
provided  the  Bureau  does  not  obligate  the 
Govt,  to  pay  more  than  $100,000  for  such 
service. 

Possible  Employment  of  an  Engineering 
Firm  Experienced  in  Design  of  Steam-elec- 
tric Generating  Plants  (Oct.  27,  1949) 

There  is  no  general  authority  to  create 
boards  of  arbitration  to  determine  rights 
of  the  U.S.  in  the  absence  of  statutory 
authority. 

The  Comptroller  General  has  ruled  that 
a  board  of  arbitrators  could  be  used  to 
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determine  fair  value  of  facilities  to  be  sold. 
Decisions  of  certifying  officers  are  bind- 
ing on  the  U.S.  and  the  other  contracting 
parties.  In  view  of  that,  it  has  been  argued 
that  a  board  of  arbitration  should  be  al- 
lowed to  make  similar  determinations. 
Provisions  for  Arbitration  in  United  States 
Government  Contracts  in  Absence  of  Statu- 
tory Authority  Therefor   (Nov.  15,  1949) 

No  additional  timber  may  be  made  avail- 
able to  a  buyer  under  a  timber  sale  con- 
tract merely  because  the  volume  estimate 
contained  in  the  contract  turned  out  to 
be  greater  than  the  amount  of  timber  avail- 
able for  cutting,  in  a  case  where  the  terms 
of  the  contract  make  it  clear  that  the 
Govt,  was  merely  selling  the  timber  des- 
ignated for  cutting  on  a  specified  tract  of 
land  and  was  not  guaranteeing  that  the 
estimated  volume  of  lumber  could  be  de- 
rived from  the  timber  on  the  land. 
Robert  F.  Walker,  Great  Falls  0S7596, 
A-25753  (Dec.  9,  1949) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  author- 
ity for  the  executive  branch  of  the  Govt, 
to  make  appropriate  arrangements, 
through  the  issuance  of  leases  or  permits, 
for  the  development  of  such  of  the  oil  and 
gas  deposits  in  the  submerged  coastal  lands 
of  the  U.S.  as  are  surplus  to  the  needs  of 
the  Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  does 
not  refer  to  the  submerged  coastal  lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as  per- 
mitting the  issuance  of  leases  or  permits 
on  the  surplus  oil  and  gas  deposits  in  the 
submerged  coastal  lands,  on  the  one  hand, 
and  the  Mineral  Leasing  Act  of  1920  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases 
or  permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on 
surplus  oil  and  gas  deposits  in  any  con- 
troverted  areas   of   submerged    lands   in- 
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volved  in  proceedings  before  the  Supreme 
Court. 

Authority  to  Provide  for  Production  of  Oil 
and  Gas  From  Submerged  Lands,  M-36036 
(June  1,  1950) 

May  the  Regional  Director,  Region  VIII, 
be  authorized  to  make  purchases  or  con- 
tracts without  advertising,  if  the  aggre- 
gate amount  does  not  exceed  $1,000  with 
working  funds  transferred  from  the  Dept. 
of  the  Air  Force,  Army  and  Navy,  the 
Coast  Guard,  or  the  National  Advisory 
Committee  for  Aeronautics. 

The  Federal  Property  and  Administra- 
tive Services  Act  does  not  govern  open 
market  purchases  of  the  Bur.  of  Mines  un- 
til the  Admr.  of  General  Services  delegates 
some  authority  to  the  Secretary  of  the  In- 
terior. Until  that  time  the  Bureau  is  gov- 
erned by  sec.  3709,  R.S. 

One  of  the  provisions  of  sec.  3709  is  that 
contracts  for  purchase  of  supplies  must  be 
advertised  except  when  amount  involved 
does  not  exceed  $500. 

None  of  the  appropriation  acts  of  the 
Department  supplying  funds  authorize  ex- 
penditure in  excess  of  $500  without  ad- 
vertising. 

The  Bur.  of  Mines  in  the  past  had  relied 
upon  certain  provisions  of  the  Armed  Serv- 
ices Procurement  Act  and  the  regulations 
thereunder  for  allowing  contracts  in  ex- 
cess of  $500  without  advertising.  That  act 
does  not  provide  for  the  negotiation  of  a 
contract  without  advertisement  except  by 
an  agency  head. 

The  Regional  Director  may  not  make 
open  market  purchases  for  more  than  $500 
from  funds  transferred  from  the  above- 
named  agencies. 
Memorandum  (June  19, 1950) 

In  exercising  the  implied  or  inherent 
executive  authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is  deemed 
necessary  for  the  purpose  of  protecting  the 
property  and  interests  of  the  U.S.,  the 
Secretary  of  the  Interior  is  not  required, 
as  a  matter  of  law,  to  recognize  the  equities 
of  those  persons  who  have  heretofore  been 
engaged  in  the  development  of  oil  and  gas 
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deposits  within  such  lands  under  leases 
granted  by  the  respective  coastal  States. 
The  responsibility  of  the  Secretary  of 
the  Interior  under  E.O.  No.  9633  includes 
the  duty  of  attempting  to  collect  damages 
from  persons  who  have  committed  tres- 
passes on  submerged  coastal  lands  by  waj 
of  oil  and  gas  operations  under  State 
leases,  unless  the  Congress  enacts  legisla- 
tion forgiving  such  trespasses,  in  whole 
or  in  part. 

Submerged  Coastal  Lands,  M-36042  (June 
29, 1950) 

Under  the  provisions  of  the  act  of  May 
11,  1938,  the  tribal  lands  of  the  Pueblo  of 
Laguna  cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  except  upon  the  basis 
of  competitive  bidding  after  notice  and 
advertisement. 

The  constitution  of  the  Pueblo  of 
Laguna,  adopted  pursuant  to  the  provisions 
of  the  Indian  Reorganization  Act,  does 
not  purport  to  dispense  with  the  statutory 
requirement  of  competitive  bidding  in  con- 
nection with  the  issuance  of  oil  and  gas 
leases  on  tribal  lands. 

The  provisions  of  a  constitution  adopted 
by  an  Indian  tribe  pursuant  to  sec.  16  of 
the  Indian  Reorganization  Act  cannot  dis- 
regard or  dispense  with  the  positive 
requirements  of  an  act  of  Congress  with 
respect  to  the  leasing  of  tribal  lands  for 
mining  purposes. 

The  unrestricted  power  to  lease  tribal 
lands  for  mining  purposes  may  be  con- 
ferred on  an  Indian  tribe  only  by  a  charter 
of  incorporation  issued  to  the  tribe  pur- 
suant to  sec.  17  of  the  Indian  Reorganiza- 
tion Act. 

Leasing  of  Lands  by  the  Pueblo  of  Laguna 
for  Oil  and  Gas  Development,  M-36040 
(July  5, 1950) 

The  Virgin  Islands  Corp.  has  the  power, 
in  connection  with  the  disposal  of  its  prop- 
erty by  lease  or  sale,  to  include  any  con- 
tractual provision,  including  an  indemnity 
agreement,  that  may  be  regarded  by  the 
corporation  as  necessary  or  appropriate. 

An  existing  contract  made  by  VI CORP 
may  be  amended  so  as  to  create  an  addi- 
tional commitment  on  the  part  of  the  cor- 
poration if  it  appears  that  a  benefit  to  the 
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corporation  will  result  from  such  amend- 
ment. 

Vicorp  Contracts  with  A.  H.  Riise  Com- 
pany, M-36061  (Dec.  8,  1950) 

Bureau  of  Indian  Affairs  held  to  have 
no  authority  under  the  Johnson-O'Malley 
Act,  which  is  the  act  of  Apr.  16,  1934  (48 
Stat.  596),  as  amended  by  the  act  of  June 
4,  1936  (49  Stat.  1458),  to  enter  into  road 
building  and  maintenance  contracts  with 
States  or  their  agencies. 
Memorandum  (Jan.  22,  1951) 

Where  Congress,  in  a  statute  authorizing 
a  particular  activity,  provides  that  the 
activity  may  be  carried  on  by  the  admin- 
istering official  or  agency  "notwithstand- 
ing any  other  law,"  such  official  or  agency 
is  freed,  in  so  far  as  that  particular  activity 
is  concerned,  from  restrictive  provisions 
of  law  contained  elsewhere  in  statutes  of 
general  applicability,  and  is  restricted  only 
by  whatever  limitations  Congress  pre- 
scribes in  the  enabling  act. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
for  the  performance  by  the  latter  of  reha- 
bilitation and  betterment  work  under  the 
act  of  Oct.  7,  1949,  is  not  subject  to  the 
prohibition  contained  in  3648  U.S.  against 
the  advance  of  public  money. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
under  the  act  of  Oct.  7,  1949,  may  agree 
to  the  inclusion  of  a  provision  for  the 
advance  of  Govt,  funds  to  the  organization 
prior  to  the  performance  by  it  of  the  reha- 
bilitation and  betterment  work  under  the 
contract,  if  the  Secretary  deems  such  a 
provision  to  be  reasonable  and  appropriate 
for  the  protection  of  the  U.S. 
Advance  of  Funds  to  Water  Users'  Orga- 
nizations, M-36085  (July  11,  1951 ) 

Appeal  of  above  concerning  contract 
with  the  Pyramid  Paiute  Tribe  covering 
the  performance  of  legal  services. 

The  Pyramid  Lake  Paiute  Tribe  is  an 
organized  Indian  tribe.  Therefore,  under 
Part  II  of  the  Opinion  (M-36069)  ren- 
dered June  22,  concerning  the  "Authority 
of  the  Secretary  respecting  the  approval 
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of  contracts  between  Indian  Tribes  and 
attorneys,"  the  question  of  law  involved 
in  the  appeal  is  whether  the  several  re- 
quirements imposed  by  the  Commissioner 
of  Indian  Affairs  (as  the  Secretary's  rep- 
resentative) in  conditioning  his  approval 
of  the  contract  between  Mr.  Curry  and  the 
Pyramid  Lake  Paiute  Tribe  have  a  reason- 
able relationship  to  the  choice  of  counsel 
or  the  fixing  of  fees. 
James  E.  Curry,  IA-50  (July  12,  1951) 

The  authority  of  the  Secretary  of  the 
Interior  under  a  statutory  provision  em- 
powering Indian  tribes  to  employ  counsel, 
subject  to  the  requirement  that  the  choice 
of  counsel  and  the  fixing  of  fees  shall  be 
subject  to  the  approval  of  the  Secretary,  is 
not  exhausted  by  the  approval  of  an  In- 
dian tribe's  original  selection  of  counsel 
or  the  approval  of  the  fee  provisions  con- 
tained in  the  original  contract,  and  it  is 
appropriate  for  such  a  contract  to  provide 
that  the  employment  of  additional  counsel 
is  to  be  effective  only  if  approved  by  the 
Commissioner  of  Indian  Affairs,  to  whom 
the  authority  and  responsibility  of  the 
Secretary  had  been  delegated. 

The  authority  of  the  Commissioner  of 
Indian  Affairs  under  a  contract  which  pro- 
vides, in  conformity  with  a  statutory  pro- 
vision, that  the  employment  of  additional 
counsel  thereunder  shall  be  subject  to  the 
approval  of  the  Commissioner,  is  not  lim- 
ited to  a  mere  inquiry  into  the  qualifica- 
tions of  counsel;  and  before  giving  or 
withholding  his  approval,  the  Commis- 
sioner may  require  the  submission  to  him 
of  any  information  having  a  reasonable 
relationship  to  the  choice  of  counsel  and 
the  fixing  of  fees. 

Information  which  would  show  the  divi- 
sion of  fees  and  the  work  responsibility 
among  several  attorneys  employed  to  per- 
form services  under  a  contract  with  an 
Indian  tribe  bears  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fixing 
of  fees,  and  where  such  information  is 
deemed  by  the  Commissioner  of  Indian 
Affairs  to  be  essential  to  the  proper  per- 
formance of  an  official  function  vested  in 
him,  his  action,  in  requiring  it,  is  neither 
arbitrary  nor  capricious. 
James  E.  Curry,  IA-51  (July  18,  1951) 
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The  Department  has  no  authority  to  re- 
form,  because   of  a  mistake,   a   contract 
which   has   been   entered   into  and   fully 
performed. 

Appeal   of  Allis-Chalmers  Mfg.   Co.   CA- 
136  (Oct.  29,  1951) 

In  exercising  the  authority  under  the 
First  War  Powers  Act,  1941,  as  amended, 
redelegated  by  par.  (a)  of  sec.  2  of  Order 
No.  2669,  the  Commissioner  of  Reclama- 
tion need  not  initially  execute  contracts,  or 
amendments  or  modifications  of  contracts, 
but  he  may  approve  such  documents  after 
they  have  been  executed  in  the  field  by  an 
official  of  the  Bureau  subject  to  the  express 
condition  that  they  will  bind  the  Govt, 
only  upon  such  approval. 

The  Commissioner  of  Reclamation,  in 
approving  a  proposed  contract,  or  a  pro- 
posed amendment  or  modification  of  an 
existing  contract,  under  par.  (a)  of  sec.  2 
of  Order  No.  2669,  should  make  the  finding 
and  supporting  statement  required  by  par. 
(b)  of  sec.  3  of  that  order. 
First  War  Powers  Act,  1941,  M-36113 
(Dec.  6, 1951) 

A  provision  of  law  originally  contained 
in  an  annual  appropriation  act  but  now 
appearing  in  the  current  edition  of  the 
U.S.  Code  or  in  the  current  supplement  to 
the  Code  must  be  regarded  as  permanent, 
rather  than  temporary,  legislation  in  the 
absence  of  language  indicating  that  Con- 
gress intended  for  it  to  be  effective  only  for 
a  limited  period. 

The  provision  in  the  General  Appropria- 
tion Act,  1951,  authorizing  the  transfer, 
without  reimbursement  or  transfer  of 
funds,  to  the  Department  of  equipment, 
material,  and  supplies  excess  to  the  needs 
of  other  Federal  agencies  and  required  by 
the  Department  for  Operations  conducted 
in  the  Territories  is  permanent  legislation. 
Transfers  of  Property  Without  Reimburse- 
ment or  Transfer  of  Funds,  M-36111  (Dec. 
12, 1951) 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire  sup- 
pression contract  with  the  State  of  Oregon 
any   prohibition  against   the  use   by   the 
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State  of  Oregon  of  its  convicts  in  perform- 
ing the  work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  comple- 
ment the  act  of  Feb.  23,  1887,  and  its  pur- 
pose was  to  prevent  private  persons  who 
hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States, 
Territories,  or  municipalities,  the  convicts 
of  these  governmental  entities  for  the  per- 
formance of  work  under  the  Govt, 
contracts. 

Use  by  the  State  of  Oregon  of  its  con- 
victs in  the  performance  of  fire  suppres- 
sion work  on  Federal  lands  would  not  con- 
stitute the  "employment"  of  convict  labor 
within  the  meaning  of  that  term  as  used 
in  E.O.  No.  325-A. 
Convict  Labor,  M-36131    (June  9,  1952) 

Where  land  is  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  and  neither  the  terms  of  the  with- 
drawal order  nor  the  purpose  for  which 
the  land  was  withdrawn  suggests  an  in- 
tent to  exclude  disposals  under  the  Ma- 
terials Act  from  the  scope  of  the  order,  a 
contract  made  after  the  effective  date  of 
the  order  and  providing  for  the  sale  under 
the  Materials  Act  of  deposits  of  clay  from 
the  withdrawn  land  is  not  authorized. 

Clay  deposits  of  exceptional  nature  may 
be  subject  to  location  under  the  mining 
laws  and,  in  that  event,  are  not  subject  to 
sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials 
Act  only  if  it  is  not  subject  to  location 
under  the  mining  laws. 
Mrs.  A.  T.  Van  Dolah,  Anchorage  015083, 
018026,  A-26443  (Oct.  14,  1952) 

The  Johnson-O'Malley  Act  of  Apr.  16, 
1934,  as  amended  by  the  act  of  June  4, 1936 
(49  Stat.  1458,  25  U.S.C.  452),  does  not  au- 
thorize the  award  of  a  negotiated  contract 
to  a  private  corporation  for  the  furnish- 
ing of  lunches  to  the  children  attending 
and  the  staff  of  an  Indian  Bureau  school. 

A  contract  with  a  private  corporation  to 
furnish  lunches  to  the  children  attending 
and  the  staff  of  an  Indian  Bureau  school 
may  be  awarded  after  competitive  bidding. 
Contracts  for  Lunches  for  Children  in  In- 
dian Schools  Under  Johnson-O'Malley  Act, 
M-36247  (Nov.  5,  1954) 
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Administrative  finding. 
Solicitor's  Opinion,  M-31578,  M-32046,  M- 
33358  (Oct.  11,1945) 

Timber  awarded  to  other  than  the  high- 
est bidder,  in  case  where  shown  that  lower 
bidder's  physical  plant  is  a  good  indication 
of  long-time  operation  in  the  vicinity,  and 
where  only  he  has  a  sustained  ownership 
of  timber  and  operating  development  in  the 
area.  On  the  other  hand,  no  assurance  in 
the  case  that  award  of  the  timber  to  the 
high  bidder  would  produce  economic  bene- 
fits to  the  local  community  to  the  same  ex- 
tent as  if  award  is  made  to  low  bidder. 
Conflicting  timber  bids. 
Rex  Clemens  and  Loomis  &  Hoyden,  212397 
«F",  A-24596  (May  29,  1947) 

Where  a  pertinent  regulation  and  the  an- 
nouncement of  a  prospective  public  sale  of 
timber  expressly  reserve  the  right  to  re- 
ject all  bids,  the  question  of  whether  to 
accept  the  high  bid  submitted  at  the  auc- 
tion, or  to  reject  all  the  bids  received,  is 
one  of  policy  to  be  decided  in  the  light  of 
the  surrounding  circumstances. 
T.  J.  Starker,  A-26371  (July  8, 1952) 

The  fact  that  the  only  other  bidder  at  a 
timber  sale  auction  tardily  completed  the 
requirements  for  one  previous  timber  sale 
contract  and  forfeited  his  deposit  on  an- 
other previous  timber  sale  does  not  make 
him  an  ineligible  bidder  at  the  auction  and 
provides  no  proper  basis  for  reducing  the 
price  bid  by  the  successful  bidder  at  the 
sale. 

Hult  Lumber  Company,  O&C  Timber  Sales 
A-26435  (Sept.  18,  1952) 

Cost-plus-percentage-of-cost  Contracts  by 
the  Bureau  of  Mines. 

A  bid  for  a  construction  contract  sub- 
mitted on  a  cost-plus-a-percentage-of-cost 
basis  may  not  be  accepted  where  the  invita- 
tion for  bids  did  not  expressly  state  that 
such  bids  will  be  considered  in  determin- 
ing the  lowest  responsible  bidder. 
Solicitor's  Opinion,  M-34722  (Oct.  18, 1946) 
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Mistakes 
Where  a  contracting  officer  is  charged 
with  full  responsibility  for  the  execution 
of  a  contract,  subject  only  to  review,  on 
appeal,  by  the  head  of  the  department  or 
his    duly    authorized    representative,    the 
contracting  officer's  decisions  cannot  be  al- 
tered or  countermanded  by  bureau  officials 
who  are  not  parties  to  the  contract. 

Where  a  contractor  was  bound  to  per- 
form a  construction  contract  under  the 
"immediate  supervision"  of  Govt,  engi- 
neers, and  an  error  was  committed  by  the 
engineers  in  staking  guides,  which  resulted 
in  a  reservoir  being  excavated  three  feet 
deeper  than  was  originally  intended,  the 
contractor  cannot  be  held  legally  respon- 
sible for  the  consequences  of  the  Govt's 
error,  and  a  change  order  providing  for 
an  equitable  adjustment  to  cover  the  addi- 
tional expenses  to  the  contractor  and  grant- 
ing to  the  contractor  an  extension  of  time 
should  be  issued  under  Art.  3  of  the  con- 
tract. 

The  fact  that  a  contractor  submitted  a 
lump-sum  bid  for  the  performance  of  cer- 
tain work  is  not  a  bar  to  the  issuance  of  a 
change  order  providing  for  an  equitable  ad- 
justment incident  to  an  engineering  error 
committed  by  the  Govt. 

Where,  with  respect  to  the  completion 
date  and  the  assessment  of  liquidated 
damages  for  delay,  a  contract  speaks  in 
terms  of  "calendar"  days,  and  there  is  noth- 
ing in  the  record  to  indicate  that  the  agree- 
ment was  negotiated  on  other  than  a 
"calendar"  day  basis,  the  Govt,  cannot  ap- 
ply a  "work"  day  basis  in  determining  the 
contractor's  right  to  an  extension  of  time 
resulting  from  an  order  by  the  Govt,  to 
suspend  work  pending  adjustment  of  an  en- 
gineering error  committed  by  the  Govt. 

Where  the  contract  and  specifications 
were  drafted  by  the  Govt.,  doubtful  ex- 
pressions are  to  be  construed  most  strongly 
against  the  draftsman. 

A  provision  of  a  contract  that  "The 
quantities  given  in  the  specifications  and 
plans  are  approximate  only,  being  given  as 
a  basis  for  the  comparison  of  bids,  *  *  *" 
cannot  be  invoked  to  defeat  the  right  of 
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the  contractor  to  an  equitable  adjustment 
incident    to    an    engineering    error    com- 
mitted by  the  Govt. 

Durham  and  Sauer,  CA-124  (Dec.  19, 1951) 
BONDS 
Liability  under  a  surety  bond  whose  con- 
dition clause  is  so  worded  as  to  cover,  in 
addition  to  the  position  specified,  periods 
of  duty  in  an  identical  position  in  various 
field  offices  of  this  Office. 
Memorandum  (Mar.  7,  1945) 

Under  the  act  of  August  24,  1935,  a  pay- 
ment bond,  in  addition  to  a  performance 
bond,  must  be  furnished  by  the  contractor 
in  all  Federal  contracts  for  construction  of 
public  works  exceeding  $2,000  in  amount ; 
such  bonds  may  be  required  in  the  discre- 
tion of  the  contracting  officer,  in  the  case 
of  contracts  of  less  than  $2,000. 

Grass  reseeding  and  similar  work  is  a 
"public  work"  within  the  meaning  of  40 
U.S.C.  270a,  and  contracts  for  such  work 
are  subject  to  the  applicable  provisions  of 
that  statute. 

Requirements  for  Payment  Bond  Provision 
in  Construction  Contracts  (Mar.  10,  1954) 
BUY  AMERICAN  ACT 
Alaska,  an  incorporated  Territory,  is  not 
"outside  the  U.S."  for  the  purposes  of  sec. 
2  of  the  Buy  American  Act. 

The  acquisition  of  articles,  materials,  or 
supplies  for  public  use  in  Alaska  is  sub- 
ject to  the  provisions  of  the  Buy  American 
Act  in  the  same  manner  and  to  the  same 
extent  as  the  acquisition  of  articles,  ma- 
terials, or  supplies  for  public  use  within 
the  boundaries  of  the  States  of  the  Union. 
Applicability    of   Buy    American   Act    to 
Alaska,  M-36117  (Dec.  27,  1951) 
CHANGED  CONDITIONS 
Where  there  is  no  statutory,  contractual, 
or  other  requirement  by  the  Govt,  that  a 
workweek  in  excess  of  five  8-hour  days  be 
maintained  on  a  construction  project,  there 
is  no  obligation  on  the  part  of  the  Govt, 
to  accede  to  the  request  of  a  contractor 
that  he  be  ordered  to  establish  a  48-hour 
workweek  and  be  reimbursed  by  the  Govt. 
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for   the   difference   between   the   straight 
time  rate  and  the  time  and  one-half  rate 
usually    required   to   be   paid   for   hours 
worked  in  excess  of  40  per  week. 
Solicitor's  Opinion,  M-33946  (Feb.  8,  1945) 

Applicability  of  Sec.  3737,  R.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 
Memorandum  (Oct.  16, 1945) 

Liability  of  the  purchaser  under  a  tim- 
ber sale  contract  for  fire  suppression  costs. 
Memorandum  (Mar.  7, 1946) 

Adjustment  of  lump-sum  contract  to 
compensate  contractor  for  increased  cost 
of  materials. 

The  establishment  of  a  higher  price 
ceiling  by  the  Office  of  Price  Administra- 
tion for  material  necessary  in  the  per- 
formance of  a  lump-sum  construction  con- 
tract does  not  require  or  authorize  upward 
adjustment  of  the  contract  price. 

In  the  absence  of  a  provision  in  a  lump- 
sum contract  for  adjusting  the  contract 
price  upon  increase  in  construction  costs, 
any  such  increase  would  be  a  waiver  of 
Govt,  rights  without  consideration,  and 
would  be  invalid. 
Memorandum  (May  10, 1946) 

There  are  no  legal  objections  to  the  ex- 
ecution of  the  proposed  contracts  (sample 
Forest  Service  contract)  by  the  Director, 
Bur.  of  Land  Management,  for  this  work 
as  they  can  be  considered  to  involve  non- 
personal  service. 

Proposed  Contract  for  Ribes  Eradication 
Work  on  OdC  Lands,  2131161  "L"  (Mar. 
31,  1947) 

Appeal  from  notice  to  drill  an  initial 
test  well ;  Denied. 

The  British- American  Oil  Producing  Com- 
pany, Operator,  Dodds-Thomas  Unit 
Area — Kern  County,  California,  Unit 
Agreement  1-Sec.  No.  209,  GS-13-06G 
(Sept.  22, 1947) 

Where  a  contractor  can  only  obtain  the 
structural  steel  specified  in  a  contract 
from  a  single  supplier,  and  where  an  un- 
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declared  war  breaks  out  after  the  Govt, 
has  awarded  the  contract  but  before  the 
notice  of  the  award  reaches  the  contractor, 
a  delay  in  delivery  of  the  steel  to  the  Govt, 
caused  by  a  rush  of  war  orders  at  the  sup- 
plier's factory  is  excusable,  and  liquidated 
damages  should  not  be  assessed  against 
the  contractor. 

Appeal  of  Judson  Pacific-Murphy  Corpo- 
ration, CA-122  (July  13,  1951) 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire  sup- 
pression contract  with  the  State  of  Oregon 
any  prohibition  against  the  use  by  the 
State  of  Oregon  of  its  convicts  in  perform- 
ing the  work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  com- 
plement the  act  of  Feb.  23,  1887,  and  its 
purpose  was  to  prevent  private  persons 
who  hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States, 
Territories,  or  municipalities,  the  con- 
victs of  these  governmental  entities  for  the 
performance  of  work  under  the  Govt,  con- 
tracts. 

Use  by  the  State  of  Oregon  of  its  con- 
victs in  the  performance  of  fire  suppres- 
sion work  on  Federal  lands  would  not  con- 
stitute the  "employment"  of  convict  labor 
within  the  meaning  of  that  term  as  used 
in  E.O.  No.  325-A. 
Convict  Labor,  M-36131  (June  9,  1952) 

The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining 
its  meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  neces- 
sary by  the  construction  of  an  irrigation 
pipeline  on  the  land  by  the  Bur.  of  Recla- 
mation constituted  damages  suffered  by 
the  landowner  as  a  direct  result  of  the  ac- 
tivities of  the  Bur.  of  Reclamation  on  the 
land,  and  claims  for  such  damages  prop- 
erly may  be  paid  under  the  Interior  De- 
partment Appropriation  Act,  1952. 
Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026  i75r- 
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2205  and  175r-1836,   M-36134    (June   19, 
1952) 

The  provision  in  the  corporate  charter 
issued  to  the  Fort  Belknap  Indian  Commu- 
nity stating  that  the  exercise  by  the  com- 
munity of  its  corporate  powers  shall  be 
subject  to  any  restrictions  contained  in  the 
community's  constitution  and  by-laws  in- 
corporates by  reference  the  requirement  in 
the  constitution  and  by-laws  that  any  em- 
ployment of  legal  counsel  by  the  commu- 
nity shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior  in  so  far  as  the 
choice  of  counsel  and  the  fixing  of  fees  are 
concerned. 

A  letter  from  an  official  of  the  De- 
partment making  suggestions  concerning 
changes  in  a  draft  of  a  proposed  contract 
between  an  organized  Indian  tribe  and  an 
attorney,  but  containing  no  assurance  that 
if  the  suggested  changes  were  made  the 
tribe's  choice  of  the  attorney  and  the  fees 
provided  for  in  the  document  would  be  ap- 
proved by  the  Department  did  not  amount 
to  a  Departmental  approval  of  the  employ- 
ment of  the  attorney  by  the  tribe. 

A  purported  contract  between  an  or- 
ganized Indian  tribe  and  an  attorney 
which  has  not  received  the  approval  of  the 
Secretary  of  the  Interior  (or  his  repre- 
sentative) with  respect  to  the  choice  of 
counsel  and  the  fixing  of  fees  is  invalid. 
Employment  of  Attorney  by  Fort  Belknap 
Indian  Community,  M-36120  (Oct.  2, 
1952) 

Statements  of  dissatisfaction  in  a  con- 
tract appeal  cannot  receive  consideration 
unless  they  point  out  clearly  the  factual 
and  other  bases  upon  which  the  appellant 
seeks  relief. 

Where  a  contractor  consented  to  the 
terms  of  an  order  for  changes  without  inter- 
posing any  objection  to  it,  the  contractor 
cannot,  months  later,  object  to  the  order 
because  it  failed  to  grant  an  extension  of 
time  for  the  performance  of  the  work. 

When  a  contractor  is  prevented  from 
working  on  a  given  day  by  two  different 
causes,  either  of  which  makes  delay  on  the 
contractor's  part  excusable,  the  contractor 
is  only  entitled  to  a  one-day  extension  of 
time  with  respect  to  that  particular  day. 
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Officials  of  this  Department  do  not  have 
any  authority  to  consider  a  request  for  the 
waiver  of  liquidated  damages  on  the  as- 
serted ground  that  the  Govt,  did  not  suffer 
any  actual  financial  loss  by  reason  of  the 
delay  in  completing  the  contract. 
McDaniel  Construction  Company,  CA-164 
(Oct.  9, 1952) 

In  the  special  circumstances  of  the  case, 
the  time  for  cutting  the  timber  under  a 
sales  contract  having  been  extended,  the 
price  to  be  charged  for  the  timber  there- 
after cut  should  be  either  the  unit  contract 
price  or  a  price  fixed  on  the  basis  of  the 
reappraisal,  using  as  a  factor  in  the  re- 
appraisal the  road-use  costs  actually 
agreed  to  be  paid  by  the  purchaser,  which- 
ever price  is  higher. 

Jones  Lumber  Corporation,  Timber  Sales 
Contract  No.  I-1L-1S1,  A-26445  (Nov.  28, 
1952) 

Under  the  act  of  August  24,  1935,  a  pay- 
ment bond,  in  addition  to  a  performance 
bond,  must  be  furnished  by  the  contractor 
in  all  Federal  contracts  for  construction  of 
public  works  exceeding  $2,000  in  amount ; 
such  bonds  may  be  required  in  the  discre- 
tion of  the  contracting  officer,  in  the  case 
of  contracts  of  less  than  $2,000. 

Grass  reseeding  and  similar  work  is  a 
"public  work"  within  the  meaning  of  40 
U.S.C.  270a,  and  contracts  for  such  work 
are  subject  to  the  applicable  provisions  of 
that  statute. 

Requirements  for  Payment  Bond  Provision 
in  Construction  Contracts  (Mar.  10,  1954) 

The  general  law  of  contracts,  rather  than 
the  law  of  the  place  of  contracting  or  the 
place  of  performance,  governs  with  respect 
to  questions  as  to  performance  arising 
under  a  supply  contract  between  the  U.S. 
and  a  fabricator. 

An  unreasonable  delay  by  the  Govt,  in 
notifying  a  contractor  of  defects  in 
materials  furnished  under  a  Govt,  contract 
constitutes  a  waiver  of  any  right  to  object 
to  such  defects,  even  in  the  face  of  a  con- 
tractual provision  requiring  the  contractor 
to  replace  any  defective  materials  dis- 
covered during  erection. 
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An  unreasonable  delay  in  notifying  the 
seller  of  defective  workmanship  under  a 
contract  making  time  of  the  essence  and 
assessing  liquidated  damages  for  delay  con- 
stitutes a  waiver  on  the  part  of  the  Govt. 
of  its  right  to  rejection. 

Findings  affirmed,  but  decision  reversed. 
Appeal  of  Union  Steel  Co.,  CA-197  (July  6, 
1954) 

Heavy  and  excessive  rainfall,  abnormal 
to  an  unprecedented  degree,  can  constitute 
a  changed  condition,  and  extra  work  oc- 
casioned thereby  may  entitle  the  con- 
tractors to  a  written  change  order  and 
additional  compensation. 

If  a  contractor  is  bound  to  build  accord- 
ing to  plans  and  specifications  prepared  by 
the  Govt.,  the  contractor  will  not  be  respon- 
sible for  the  consequences  of  defects  in  the 
plans  and  specifications. 

Where  extra  work  performed  by  the  con- 
tractor is  different  from  work  prescribed 
by  the  terms  of  the  contract,  the  contractor 
is  entitled  to  receive  the  reasonable  value 
of  the  additional  services  rendered. 
S.  C.  Chiles  and  Company,  CA-186  (Supp.) 
(Sept.  10,1954) 

Where  a  constructon  contractor  is  urged 
orally  to  divert  equipment,  reschedule 
work,  and  increase  the  man-hours  of  its 
employees,  in  order  to  expedite  construc- 
tion work  which,  through  no  fault  or  negli- 
gence of  the  contractor,  is  behind,  later 
consideration  on  the  merits  by  the  con- 
tracting officer  of  claims  representing  the 
additional  costs  incurred  may  constitute 
a  waiver  of  any  procedural  requirement  for 
timely  protest  in  writing  as  a  prerequisite 
to  recovery. 

The  standard  language  of  par.  7  of  Bur. 
of  Reclamation  specifications  for  construc- 
tion contracts,  providing  that  commence- 
ment, prosecution,  and  completion  of  work 
"shall,  at  all  times  during  the  continuance 
of  the  contract,  be  subject  to  the  approval 
of  the  contracting  officer  and  shall  be  such 
as  to  insure  the  completion  of  the  work 
within  the  specified  period  of  time"  may 
not  be  invoked  to  preclude  payment  of 
additional  costs  incident  to  extra  work  re- 
quired by  the  Govt,  so  as  to  make  timely 
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completion  of  construction  work  which  has 
been  unduly  delayed  by  excusable  causes 
When  a  contractor  was  orally  requested 
by  the  contracting  officer  or  his  authorized 
representative  to  expedite  construction 
work,  and  the  contracting  officer  or  his 
authorized  representative  agreed  to  con- 
sider the  claim  subsequently  on  its  merits, 
but  upon  subsequent  consideration  deter- 
mined that  the  additional  work  necessary 
to  accelerate  the  construction  could  be  re- 
quired under  the  terms  of  the  contract 
without  the  payment  of  additional  com- 
pensation, an  extra  work  order  may  be 
issued  nunc  pro  tunc. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion And  Vinnella  Company,  Inc.,  CA-169 
(Supp.)  (Dec.  8, 1954) 

CHANGES  AND  EXTRAS 

A  provision  in  the  contract  that  unit 
prices  must  be  applied  where  structural 
changes  are  made  may  not  be  disregarded 
on  the  ground  that  such  unit  prices  are 
considered  excessive  by  the  contracting 
officer. 

A  contractor  cannot  be  compelled  to  per- 
form extra  work  on  the  basis  of  actual 
cost,  plus  overhead  and  profit,  where  unit 
prices  are  provided  for  in  the  contract. 
Appeal  of  Swendig  &  Son,  CA-240  (Dec. 
30, 1954) 

COMPTROLLER  GENERAL 

Administrative  Finding. 
Solicitor's    Opinion,    M-33807     (May    21, 
1945) 

Authority  of  Reclamation  to  procure 
temporary  or  intermittent  services  of  firms 
or  organizations  of  experts  by  contracts. 

Reclamation  is  so  authorized  and,  fur- 
thermore, a  decision  of  the  Comptroller 
General  (26  Comp.  Gen.  188),  holds  that 
the  maximum  compensation  limitation  of 
sec.  15  of  P.L.  600  is  not  applicable  to 
contracts  with  firms. 
Memorandum  Opinion  (Oct.  3,  1947) 

The  Comptroller  General's  interpreta- 
tion of  statute  governing  expenditures  is 
binding  on  the  executive  agencies,  and 
administrative  officers  must  conform  to  his 
views  if  appropriated  money  is  to  be  made 
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available  for  programs  which  they  wish 
to  undertake. 

The  Comptroller  General  holds  himself 
to  be  the  deciding  authority  and  leans 
toward  a  strict  interpretation  of  appro- 
priation acts. 

Statutory  restriction  underlying  question 
whether  the  permanent  facilities  pro- 
grammed for  immediate  and  future  con- 
struction may  be  erected  is  sec.  3733,  Rev. 


Basically  the  validity  of  any  contract 
for  the  construction  of  the  proposed  facil- 
ities is  dependent  upon  an  express  appro- 
priation for  the  payment  thereof. 

Sec.  3736,  R.S.,  is  a  general  restrictive 
statute  Which  impinges  upon  and  restricts 
general  implications  arising  from  subse- 
quent general  laws  and  particular  appro- 
priation acts. 

The  authority  to  purchase  land  for 
particular  purposes,  such  as  is  contained 
in  the  Federal  Reclamation  laws,  does 
not,  by  implication,  confer  authority  to 
purchase  land  for  other  purposes.  The 
authority  to  purchase  land  for  irrigation 
works  does  not  confer  authority  to  pur- 
chase land  for  purpose  of  constructing 
public  buildings  for  offices,  garages,  ware- 
houses, and  residents. 

Property  may  be  leased  when  necessary 
or  incident  to  the  fulfillment  of  the  object 
of  the  appropriations  made  for  the  con- 
tinued construction  and  operation  and 
maintenance  of  irrigation  works,  and  such 
leases  may  include  as  part  or  whole  of  the 
consideration  therefor  the  making  of 
improvements,  alterations,  or  repairs  to 
the  leased  premises. 

The  Bur.  of  Reclamation  does  not  receive 
authorizations  to  construct  buildings.  The 
fact  that  the  estimates  for  appropriations 
have  included  amounts  for  such  purposes 
is  of  no  avail  in  determining  whether  the 
appropriations,  as  made  by  Congress,  are 
available  for  such  expenditures. 

Considerations  of  desirability,  expedi- 
ency, economy,  need,  and  necessity  have 
not  impressed  the  accounting  officers  of 
the  U.S. 

Agencies  which  construct  public  build- 
ings do  so  with  Congressional  authoriza- 
tion.     All      of      Reclamation's      housing 
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problems  could  be  resolved  very  simply  by 
the  inclusion  of  the  words  "to  construct" 
in  the  Interior  Department  Appropriation 
Acts. 

Construction    of    "Permanent    Facilities" 
(May  27, 1949) 

There  is  no  general  authority  to  create 
boards  of  arbitration  to  determine  rights 
of  the  U.S.  in  the  absence  of  statutory 
authority. 

The  Comptroller  General  has  ruled  that 
a  board  of  arbitrators  could  be  used  to 
determine  fair  value  of  facilities  to  be  sold. 
Decisions  of  certifying  officers  are  bind- 
ing on  the  U.S.  and  the  other  contracting 
parties.  In  view  of  that,  it  has  been  argued 
that  a  board  of  arbitration  should  be 
allowed  to  make  similar  determinations. 
Provisions  for  Arbitration  in  United 
States  Government  Contracts  in  Aosence 
of  Statutory  Authority  Therefor  (Nov.  15, 
1949) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  pro- 
visions of  the  contracts  dated  Feb.  10, 1933, 
and  Sept.  29, 1936.  An  audit  of  accounts  for 
the  above  period  showed  that  costs  allo- 
cated to  the  District  were  understated  by 
$224,627. 

The  District  contends  that  the  deter- 
mination of  the  Secretary  was  considered 
and  accepted  as  final  to  all  charges  up  to 
that  date  in  a  manner  binding  upon  both 
parties.  The  question  arises  as  to  what  ex- 
tent is  the  Acting  Secretary's  statement 
with  respect  to  the  amount  of  the  credit 
binding  on  the  U.S.? 

Sees.  71,  72,  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office  has 
been  vested  with  the  exclusive  authority  to 
settle  and  adjust  all  accounts  in  which  the 
U.S.  is  involved. 

Were  administrative  determinations 
final  and  conclusive,  it  is  difficult  to  see 
how  GAO  could  perform  its  function  of 
adjusting  and  settling  such  accounts.  Sec. 
74  supports  the  above  conclusion  for  it  pro- 
vides that  even  after  an  account  has  been 
settled  by  GAO  the  party  whose  account 
has  been  settled  or  the  head  of  the  execu- 
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tive  department  concerned  may  obtain  a 
revision  of  said  account  by  the  Comptroller 
General  of  the  U.S.  In  summary,  the  execu- 
tive departments  can  revise  statement  or 
accounts  up  until  balances  have  been  cer- 
tified by  GAO.  Balances  certified  by  GAO 
are  binding  on  the  executive  branch  of  the 
Govt.  Balances  as  certified  by  GAO  are, 
however,  not  binding  on  the  courts.  Ques- 
tions in  respect  of  accounts  are  open  for 
judicial  determination  when  properly  pre- 
sented before  a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant, 
the  question  arises  is  the  U.S.  estopped  by 
the  contract  itself  from  charging  any  part 
of  general  plant  cost  to  apportionable  pow- 
er plant  construction  costs  as  agreed  to 
between  the  U.S.  and  the  District.  There  is 
no  judicial  determination  of  the  question. 
However,  there  is  nothing  in  the  contract 
which  would  indicate  that  the  parties 
intended  to  exclude  from  consideration 
related  subsidiary  parties  intended  to  ex- 
clude from  consideration  related  subsidi- 
ary or  indirect  costs,  as  distinguished  from 
the  costs  directly  involved  in  constructing 
the  works,  facilities  and  equipment  de- 
scribed in  one  or  more  of  the  four  groups. 
In  fact  the  provision  that  "the  cost  of 
Parker  power  plant  and  incidental  works 
*  *  *  shall  be  divided  into  four  (4)  prin- 
cipal groups"  raises  the  inference,  at  least, 
that  the  parties  contemplated  the  incur- 
rence of  subsidiary  or  indirect  costs  in 
carrying  out  the  contract. 

Therefore,  the  District  should  be  charged 
with  that  portion  of  the  general  plant  ac- 
count in  question  which,  on  the  basis  of 
recognized  principles  and  practices  of  ac- 
counting, is  reasonably  allocable  to  the  con- 
struction and  permanent  operation  of  the 
specified  works,  equipment  and  facilities 
for  which  the  District  is  obligated  to  pay 
under  the  provisions  of  Art.  11. 

There  is  a  question  as  to  whether  the 
U.S.,  in  effect,  acquired  any  remaining  in- 
terest of  the  District  in  the  camp  under  the 
1933  contract  by  crediting  to  the  District's 
construction  cost  obligations  under  the  con- 
tract the  sum  of  $58,700.  The  provisions  of 
Art.  12  of  the  1933  contract  state  "The 
United  States  shall  not  be  under  any  ob- 
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ligation  to  repay  to  the  District,  or  other- 
wise contribute  toward,  the  cost  of  any 
works  built  with  funds  provided  by  the 
District "  Therefore,  this  provision  in  the 
1933  contract  requires  that  the  said  credit 
of  $58,700  be  rescinded  in  effecting  final 
financial  settlement  with  the  District. 
Legal  Assistance  on  Various  Matters  In- 
volved in  the  Relationship  Between  the 
U.S.  and  Metropolitan  Water  District  on 
Parker  Dam  and  Parker  Dam  Power  Proj- 
ects (July  19, 1950) 

Where  a  contract  provides  for  the  as- 
sessment of  liquidated  damages  in 
event  of  delay  in  performance,  but  de- 
clares that  the  contractor  may  be  excused 
from  the  payment  of  liquidated  damages 
for  any  delay  arising  out  of  causes  beyond 
the  control  and  without  the  fault  or  negli- 
gence of  the  contractor  if  the  contractor 
gives  the  contracting  officer  written  notice 
of  the  cause  of  any  such  delay  within  10 
days  from  beginning  thereof,  a  failure 
upon  the  part  of  the  contractor  to  give  a 
timely  notice  warrants  the  rejection  on 
procedural  grounds  of  a  subsequent  con- 
tention by  the  contractor  that  a  period  of 
delay  was  excusable. 

The  Comptroller  General  has  held  that 
the  fact  that  the  Govt,  suffered  no  actual 
damage  from  a  contractor's  failure  to  per- 
form on  time  is  not  in  itself  a  sufficient 
ground  for  remitting  liquidated  damages. 
The  Mine  and  Smelter  Supply  Co.,  CA-145 
(Feb.  21, 1952) 

CONTRACTING  OFFICER 

Suggestions  Committee. 

Certifying  officer  would  not  be  relieved 
of  liability  under  act  of  Dec.  29,  1941,  by 
endorsement  of  voucher  by  Chairman,  Sug- 
gestions Committee,  to  effect  that  payment 
would  comply  with  provisions  of  act  of 
Aug.  2,  1946,  and  E.O.  No.  9817.  *  *  * 
Solicitor's  Opinion,  M-34851  (Feb.  14, 
1947) 

Where  a  contracting  officer  is  charged 
with  full  responsibility  for  the  execution 
of  a  contract,  subject  only  to  review,  on 
appeal,  by  the  head  of  the  department  or 
his  duly  authorized  representative,  the  con- 
tracting officer's  decisions  cannot  be  altered 
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or  countermanded  by  bureau  officials  who 
are  not  parties  to  the  contract. 

Where  a  contractor  was  bound  to  per- 
form a  construction  contract  under  the 
"immediate  supervision"  of  Govt,  engi- 
neers, and  an  error  was  committed  by  the 
engineers  in  staking  guides,  which  resulted 
in  a  reservoir  being  excavated  three  feet 
deeper  than  was  originally  intended,  the 
contractor  cannot  be  held  legally  resposi- 
ble  for  the  consequences  of  the  Govt's 
error,  and  a  change  order  providing  for  an 
equitable  adjustment  to  cover  the  addi- 
tional expenses  to  the  contractor  and 
granting  to  the  contractor  an  extension 
of  time  should  be  issued  under  Art.  3  of 
the  contract. 

The  fact  that  a  contractor  submitted  a 
lump-sum  bid  for  the  performance  of  cer- 
tain work  is  not  a  bar  to  the  issuance  of  a 
change  order  providing  for  an  equitable 
adjustment  incident  to  an  engineering 
error  committed  by  the  Govt. 

Where,  with  respect  to  the  completion 
date  and  the  assessment  of  liquidated 
damages  for  delay,  a  contract  speaks  in 
terms  of  "calendar"  days,  and  there  is 
nothing  in  the  record  to  indicate  thai  the 
agreement  was  negotiated  on  other  than 
a  "calendar"  day  basis,  the  Govt,  cannol 
apply  a  "work"  day  basis  in  determining 
the  contractor's  right  to  an  extension  of 
time  resulting  from  an  order  by  the  Govt. 
to  suspend  work  pending  adjustment  of 
an  engineering  error  committed  by  the 
Govt. 

Where  the  contract  and  specifications 
were  drafted  by  the  Govt,  doubtful  expres- 
sions are  to  be  construed  most  strongly 
against  the  draftsman. 

A  provision  of  a  contract  that  "The 
quantities  given  in  the  specifications  and 
plans  are  approximate  only,  being  given  as 
a  basis  for  the  comparison  of  bids,  *  *  *" 
cannot  be  invoked  to  defeat  the  right  of 
the  contractor  to  an  equitable  adjustment 
incident  to  an  engineering  error  committed 
by  the  Govt. 

Durham    and    Sauer,    CA-124    (Dec.    19, 
1951) 

As  Art.   15  of   Standard  Form  No.  23 
(Construction  Contract)  provides  that  all 
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disputes  as  to  questions  of  fact  shall  bo 
decided  by  the  contracting  officer  "subject 
to  written  appeal  by  the  contractor  within 
thirty  days  to  the  head  of  the  department 
concerned  or  his  duly  authorized  repre- 
sentative," the  Department  is  without 
authority  to  consider  an  appeal  by  a  con- 
tractor taken  more  than  two  months  after 
the  date  of  the  decision  of  the  contracting 
officer. 

J.    C.   Boespflug   Construction   Co.,   Peter 
Keiwit   Sons   Co.,   and  Morrison-Knudson 
Co.,  Inc.,  CA-155  (Mar.  5,  1952) 
CONTRACTOR 
Discrimination  in  Employment  by  Gov- 
ernment Contractors  in  Violation  of  E.O. 
No.   9346  and  of  the  Regulations   of  the 
Fair  Employment  Practice  Committee. 
Memorandum  (Nov.  20,  1945) 

COST-PLUS 

The  most  that  a  cost-plus-fixed-fee  con- 
tractor could  be  entitled  to  for  reimburse- 
ment of  return  transportation  costs  on 
equipment  used  on  the  job  is  the  amount 
that  it  cost  or  would  have  cost  to  bring 
the  equipment  in  by  the  same  means  of 
transportation  which  the  contractor  used 
to  ship  it  out. 

Leadville  Drainage  Tunnel,  Contract  No. 
Imr-2327,  M-34498  (Apr.  18,  1946) 

A  bid  for  a  construction  contract  sub- 
mitted on  a  cost-plus-a-percentage-of-cost 
basis  may  not  be  accepted  where  the  in- 
vitation for  bids  did  not  expressly  state 
that  such  bids  will  be  considered  in  deter- 
mining the  lowest  responsible  bidder. 
Cost-plus-percentage-of-cost  Contracts,  M- 
34722  (Oct.  18,  1946) 

Costs  of  technical  books  for  use  of  con- 
tractor under  cost-plus-a-fixed-fee  contract. 
Solicitor's  Opinion,  M-34729  (Nov.  1,  1946) 
DAMAGES 
Generally 

Recovery  by  the  Bureau  of  Mines  of 
damages  for  injury  to  or  loss  of  helium 
containers  and  the  helium  contents  while 
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in  transit  to  or  from  other  Government 
agencies  or  private  parties,   and  disposi- 
tion of  the  money  recovered. 
Memorandum  (Mar.  18,  1944) 

Gravel  trespass.  Payment  of  damages 
for  removal  of  gravel  required.  Appeal 
from  the  General  Land  Office.  Reversed 
by  Boester  signed  by  Assistant  Secretary 
Chapman. 

United  States  v.  Vinson  &  Pringle  &  Bel 
Webb  Construction  Co.,  1970891  "L",  A- 
23884  (Oct.  27, 1944) 

Appeal  from  findings  of  fact  and  from 
supplemental  findings  of  fact  by  contract- 
ing officer  denying  damages  under  contract 
No.  12r-12692,  dated  Sept.  7,  1940. 
David  A.  Richardson,  General  Contractor, 
71,9  West  Cliff  Drive,  Santa  Cruz,  Cali- 
fornia, M-33796  (July  5,  1945) 

Claim  for  damage  to  property. 

Solicitor's  Opinion,  M-34268  (Feb.  1,  1946) 

Whether  or  not  the  Govt.,  as  tenant  of 
the  premises  located  at  2639  Grand  Ave- 
nue, Chicago,  111.,  has  a  claim  against  the 
Allied  Specialties  Co.,  the  landlord  of  the 
same  premises,  for  water  damage  to  cer- 
tain books  stored  on  the  premises. 
Memorandum  (Feb.  5,  1946) 

There  are  two  phases  of  this  problem: 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of 
fire  suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private 
property. 
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In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire   Protection   Problem,   in    Connection 
with   Logging    Operations    on   0    and    C 
Lands,  2049819  "L"  (June  20,  1946) 

Claim  should  be  denied  under  Interior 
Department  Appropriation  Act,  1946,  since 
damage  was  not  the  direct  result  of  the 
operations  of  the  U.S.  in  the  survey,  con- 
struction, operation  or  maintenance  of  ir- 
rigation works. 
J.  H.  Ogburn,  M-34484  (July  23,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  an  officer  or  employee  of 
the  Govt,  acting  within  the  scope  of  his 
employment. 

Poston  Warehouse  Fire,  M-34436  (Aug.  5, 
1946) 

Appeal  from  contracting  officer's  find- 
ings of  fact  disallowing  claim  for  damages 
under  contract  No.  12r-15095,  dated  Aug. 
17, 1944,  for  the  construction  of  earthwork 
and  structures,  Conchas  Canal,  Tucumcari 
Project,  New  Mexico. 

Clyde  W.  Wood,  Inc.,  M-34768   (Feb.  14, 
1947) 

Where  a  lessee  of  coal  land  gave  no 
notice  of  intention  to  abandon  certain  sup- 
port pillars  described  in  development  plans 
filed  by  it  in  accordance  with  Depart- 
mental operating  regulations,  a  subsequent 
abandonment  by  it  of  such  pillars,  without 
the  prior  approval  of  the  district  mining 
supervisor,  was  a  violation  of  the  regula- 
tion requiring  development  of  the  mine 
pursuant  to  such  plans,  and  rendered  the 
lessee  liable  for  damages  for  breach  of  the 
lease  agreement  requiring  compliance  by 
the  lessee  with  Departmental  operating 
regulations. 

Union   Pacific    Coal   Company,    Evanston 
017031,  A-26177   (Dec.  17,  1951) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Damages" 
requires,  as  a  condition  precedent  to  hold- 
ing a  contractor  liable  under  its  provisions 
for  damages  incident  to  delay,  that  the 
Govt,  by  written  notice  terminate  the  right 
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of  the  contractor  to  proceed  and  then  pro- 
cure the  supplies  elsewhere. 

A  paragraph  of  the  specifications  under 
a  supply  contract  providing  for  termina- 
tion of  the  contract  in  the  event  of  a  breach 
and  for  assessment  against  the  contractor 
of  any  extra  costs  incurred  by  the  Govt, 
in  procuring  the  supplies  elsewhere  is 
inapplicable  in  a  situation  where  the  con- 
tractor breached  the  contract  by  failing 
to  make  delivery  within  the  time  specified 
in  the  contract,  but  the  Govt,  despite  the 
breach,  permitted  the  contractor  to  com- 
plete the  performance  of  the  contract. 

In  the  absence  of  a  pertinent  provision 
in  a  supply  contract  governing  the  matter 
of  damages  in  the  event  of  a  delay  in 
delivery,  the  Govt,  must  rely  on  the  gen- 
eral principles  of  the  common  law  in 
asserting  a  claim  for  damages  based  upon 
delay. 

Under  the  common  law,  a  person  who 
breaches  a  supply  contract  by  failing  to 
make  delivery  within  the  time  agreed  upon 
is  only  liable  for  such  consequences  of  the 
breach  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  when  the  contract  was 
made. 

The   Standard   Transformer   Co.,   CA-129 
(Mar.  25,  1952) 

The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining  its 
meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  necessary 
by  the  construction  of  an  irrigation  pipe- 
line on  the  land  by  the  Bur.  of  Reclama- 
tion constituted  damages  suffered  by  the 
landowner  as  a  direct  result  of  the  activ- 
ities of  the  Bur.  of  Reclamation  on  the 
land,  and  claims  for  such  damages  prop- 
erly may  be  paid  under  the  Interior 
Department  Appropriation  Act,  1952. 
Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026,  175r- 


197 


CONTRACTS— Continued 
DAMAGES — Continued 
Generally — Continued 
2205   and   175r-1836,   M-36134    (June    19, 
1952) 

A  corporation  which  converted  to  its 
own  use  timber  cut  on  public  land  in  Idaho 
by  a  willful  trespasser,  believing  such 
timber  to  have  been  cut  on  private  land 
pursuant  to  contracts  between  itself  and 
the  landowners,  is  liable  to  the  Govt,  for 
the  value  of  the  timber  at  the  time  of 
delivery  to  it,  where  the  trespasser  was 
an  independent  contractor  and  his  tres- 
passes were  committed  without  the  current 
knowledge  or  subsequent  approval  of  the 
corporation. 

Salmon  River  Lumber  Co.,  P-3590,  A-26820 
(Dec  17, 1953) 

Liquidated  Damages 

Appeal  from  findings  of  fact  by  contract- 
ing officer  assessing  liquidated  damages 
for  delay  in  completion  of  repairs  to  Dam 
83,  Upper  Souris  National  Wildlife  Refuge, 
under  Contract  No.  I-6-fw-3340,  dated 
Aug.  3,  1943. 

R.  S.  Billing sley  Co.,  Minneapolis,  Minne- 
sota, M-33912  (May  10,  1945) 

Administrative  finding. 
Solicitor's  Opinion,  M-31578,  M-32046,  M- 
33358  (Oct.  11, 1945) 

Additional    Compensation    for    Earlier 
Completion  of  Contract. 
Memorandum  (Jan.  30,  1946) 

A  showing  of  facts,  not  of  mere  conclu- 
sions, is  necessary  to  support  an  extension 
of  time  for  the  performance  of  a  contract 
to  avoid  liquidated  damages. 
Solicitor's  Opinion,  M-34728  (Oct.  24, 
1946) 

Appeal  from  findings  of  fact  by  contract- 
ing officer  assessing  liquidated  damages 
under  contract  Im-3039,  dated  Feb.  1, 
1945. 

Remission  of  liquidated  damages  as- 
sessed by  the  contracting  officer  for  delays 
is  justified  where  the  facts  disclose  that 
the  delays  were  within  the  purview  of  the 
proviso. 

B.  L.   Winner  Co.,  Inc.,  Pittsburgh,  Pa., 
M-34327  (Nov.  27, 1946) 
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Liquidated  Damages — Continued 
In  the  matter  of  assessment  of  liqui- 
dated damages  for  delay  of  completion  of 
contract  schedules,  and  claims  for  addi- 
tional compensation,  contract  No.  12r- 
14745,  dated  Sept.  23,  1943,  for  construc- 
tion of  a  230-kilovolt  transmission  line 
from  Shasta  power  plant  to  the  Oroville 
substation,  Kennett  Division,  Central  Val- 
ley Project,  California. 
Larson  Construction  Company,  Denver, 
Colorado,  M-34065  (Apr.  25,  1947) 

In  the  matter  of  the  assessment  of  liqui- 
dated damages  for  delay  in  completion  of 
contract  schedules,  Contract  No.  12r-14804, 
dated  Oct.  16,  1943,  for  earthwork,  pipe- 
lines, structures,  laterals,  sublaterals,  and 
diversion  channels,  Rosa  Division,  Yakima 
Project,  Washington. 

The  findings  of  the  contracting  officer 
are  affirmed. 

Murphy-Campbell  C  ompan  y,  Seattle, 
Washington,  M-34763  (May  9,  1947) 

The  release  to  the  contractor  of  sums 
withheld  for  liquidated  damages  appar- 
ently accrued  under  a  standard  form  of 
construction  contract  is  a  matter  for  the 
exercise  of  administrative  discretion  in 
view  of  the  causes  of  default,  the  ability 
of  the  contractor  to  justify  under  the  terms 
of  the  contract,  and  the  availability  of  se- 
curity for  the  payment  of  all  liquidated 
damages  that  may  not  be  justified  by  the 
contractor. 

Release  of  Liquidated  Damages  Withheld 
Under  Construction  Contract,  M-34942 
(May  22,  1947) 

Appeal  from  contracting  officer's  findings 
of  fact  assessing  liquidated  damages  for 
delay  in  completion  of  work  under  contract 
No.  12r-14996  with  Reclamation. 

The  responsibility  for  part  of  the  delay 
was  the  contractor's ;  however,  the  con- 
struction engineer  ordered  extra  work  that 
accounted  for  some  of  the  delay.  The 
liquidated  damages  assessed  should  be  re- 
funded for  a  period  of  53  days,  at  the  rate 
of  $50  a  day. 
Maori  Company,  CA-10  (June  3,  1947) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  an  article  needed  in  the  per- 
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formance  of  the  contract  is  not  an  unfore- 
seeable cause  within  the  meaning  of  the 
standard  "Delays-Liquidated  Damages 
provision  included  in  the  contract,  when 
such  delay  is  due  to  a  misunderstanding 
between  the  contractor  and  the  supplier 
and,  therefore,  the  assessment  of  liquidated 
damages  because  of  the  delay  is  proper. 
Ropers  Brothers  Corporation,  CA-86  (Nov. 
1,  1950) 

A  contracting  officer  is  without  authority 
to  extend  the  time  for  performing  a  con- 
tract because  the  order  to  proceed  was 
issued  at  a  time  when  the  contractor's 
equipment  and  labor  force  were  engaged 
on  other  work  and,  for  that  reason,  the 
contractor  was  unable  to  start  work  im- 
mediately. 

Where  the  records  of  the  Weather 
Bureau  show  that  the  temperature  and  the 
precipitation  were  not  unusual  for  the  sea- 
son of  the  year  at  the  site  of  the  work,  the 
time  for  performing  the  contract  cannot 
properly  be  extended  on  account  of  the 
weather  under  Art.  9  of  the  standard  form 
of  contract. 

Appeal  of  Edwin  R.  Mitchell,  Trading  as 
C.  E.  Mitchell  and  Sons,  CA-90  (Nov.  13, 
1950) 

Where  a  contractor  can  only  obtain  the 
structural  steel  specified  in  a  contract  from 
a  single  supplier,  and  where  an  undeclared 
war  breaks  out  after  the  Govt,  has  awarded 
the  contract  but  before  the  notice  of  the 
award  reaches  the  contractor,  a  delay  in 
delivery  of  the  steel  to  the  Govt,  caused  by 
a  rush  of  war  orders  at  the  supplier's 
factory  is  excusable,  and  liquidated 
damages  should  not  be  assessed  against  the 
contractor. 

Appeal  of  Judson  Pacific-Murphy  Cor- 
poration, CA-122  (July  13,  1951) 

Where  a  contract  was  entered  into  on 
July  13,  1950,  the  additional  demands  on 
the  supply  of  labor  and  materials  resulting 
from  the  war  in  Korea,  which  began  on 
June  25, 1950,  were  not  among  the  "unfore- 
seeable causes"  of  delay  that  would  permit 
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the  contracting  officer,  under  the  provisions 
of  Standard  Form  33,  to  extend  the  time  of 
performance. 

However,  as  the  Govt,  suffered  no  actual 
damage  or  inconvenience  because  of  the 
delay,  the  case  will  be  referred  to  the 
Comptroller  General  with  a  recommenda- 
tion that  it  would  be  just  and  equitable  to 
remit  the  liquidated  damages. 
Appeal  of  George  E.  Kellar,  CA-121  (July 
16, 1951) 

The  delay  of  a  supplier  in  furnishing  to  a 
contractor  a  motor  needed  in  the  per- 
formance of  the  contract  is  excusable  un- 
der the  standard  "Delays — Liquidated 
Damages"  provision  included  in  the  con- 
tract where  the  contract  was  entered  into 
prior  to  the  Korean  conflict  and  the  delay 
resulted  from  an  order  of  the  National 
Production  Authority  limiting  the  supply 
of  copper. 

Appeal  of  Pelton  Water  Wheel  Co.,  CA-128 
(Aug.  30, 1951) 

The  inability  of  a  contractor  to  obtain 
supplies  needed  for  performing  the  con- 
tract is  ordinarily  not  an  unforeseeable 
cause  within  the  meaning  of  Art.  9  of  the 
standard  form  of  construction  contract, 
such  as  would  permit  the  contracting  offi- 
cer to  extend  the  time  of  performance. 

Where  the  schedule  of  rates  of  payment 
covering  the  "drilling,  developing  and  cas- 
ing" of  an  artesian  well  are  fixed  on  the 
basis  of  each  100  feet  completed,  the  De- 
partment, in  the  absence  of  an  order  for 
changes,  is  without  authority  to  pay  addi- 
tional compensation  for  67  feet  of  well 
which  was  drilled  but  not  cased. 

Where  the  successful  bidder  for  the  con- 
tract wrote  "20  ft."  in  the  blank  space  fol- 
lowing the  instruction,  "Bidder  is  to  state 
length  of  screen  needed  to  fully  develop 
the  well  on  which  his  bid  is  based,"  the 
Department  is  without  authority  to  pay 
additional  compensation  under  the  con- 
tract because  the  contractor  used  a  larger 
screen. 

Gray    Artesian    Well    Company,    CA-126 
(Oct.  30, 1951) 
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Wliere  a  contracting  officer  is  charged 
with  full  responsibility  for  the  execution 
of  a  contract,  subject  only  to  review,  on 
appeal,  by  the  head  of  the  department  or 
his  duly  authorized  representative,  the 
contracting  officer's  decisions  cannot  be 
altered  or  countermanded  by  bureau  offi- 
cials who  are  not  parties  to  the  contract. 

Where  a  contractor  was  bound  to  per- 
form a  construction  contract  under  the 
"immediate  supervision"  of  Govt,  engi- 
neers, and  an  error  was  committed  by  the 
engineers  in  staking  guides,  which  resulted 
in  a  reservoir  being  excavated  three  feet 
deeper  than  was  originally  intended,  the 
contractor  cannot  be  held  legally  respon- 
sible for  the  consequences  of  the  Govt's. 
error,  and  a  change  order  providing  for  an 
equitable  adjustment  to  cover  the  addition- 
al expenses  to  the  contractor  and  granting 
to  the  contractor  an  extension  of  time 
should  be  issued  under  Art.  3  of  the  con- 
tract. 

The  fact  that  a  contractor  submitted  a 
lump-sum  bid  for  the  performance  of  cer- 
tain work  is  not  a  bar  to  the  issuance  of 
a  change  order  providing  for  an  equitable 
adjustment  incident  to  an  engineering  er- 
ror committed  by  the  Govt. 

Where,  with  respect  to  the  completion 
date  and  the  assessment  of  liquidated  dam- 
ages for  delay,  a  contract  speaks  in  terms 
of  "calendar"  days,  and  there  is  nothing  in 
the  record  to  indicate  that  the  agreement 
was  negotiated  on  other  than  a  "calendar" 
day  basis,  the  Govt,  cannot  apply  a  "work" 
day  basis  in  determining  the  contractor's 
right  to  an  extension  of  time  resulting 
from  an  order  by  the  Govt,  to  suspend  work 
pending  adjustment  of  an  engineering  er- 
ror committed  by  the  Govt. 

Where  the  contract  and  specifications 
were  drafted  by  the  Govt.,  doubtful  ex- 
pressions are  to  be  construed  most  strong- 
ly against  the  draftsman. 

A  provision  of  a  contract  that  "The 
quantities  given  in  the  specifications  and 
plans  are  approximate  only,  being  given  as 
a  basis  for  the  comparison  of  bids,  *  *  *" 
cannot  be  invoked  to  defeat  the  right  of 
the  contractor  to  an  equitable  adjustment 
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incident  to  an  engineering  error  commit- 
ted by  the  Govt. 

Durham    and    Sauer,    CA-124    (Dec.    19, 
1951) 

Where  a  contract  provides  for  the  assess- 
ment of  liquidated  damages  in  the  event  of 
delay  in  performance,  but  declares  that  the 
contractor  may  be  excused  from  the  pay- 
ment of  liquidated  damages  for  any  delay 
arising  out  of  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  the 
contractor  if  the  contractor  gives  the  con- 
tracting officer  written  notice  of  the  cause 
of  any  such  delay  within  10  days  from  be- 
ginning thereof,  a  failure  upon  the  part 
of  the  contractor  to  give  a  timely  notice 
warrants  the  rejection  on  procedural 
grounds  of  a  subsequent  contention  by  the 
contractor  that  a  period  of  delay  was 
excusable. 

The  Comptroller  General  has  held  that 
the  fact  that  the  Govt,  suffered  no  actual 
damage  from  a  contractor's  failure  to  per- 
form on  time  is  not  in  itself  a  sufficient 
ground  for  remitting  liquidated  damages. 
The  Mine  and  Smelter  Supply  Co.,  CA-145 
(Feb.  21,  1952) 

Statements  of  dissatisfaction  in  a  con- 
tract appeal  cannot  receive  consideration 
unless  they  point  out  clearly  the  factual 
and  other  bases  upon  which  the  appellant 
seeks  relief. 

Where  a  contractor  consented  to  the 
terms  of  an  order  for  changes  without  in- 
terposing any  objection  to  it,  the  contrac- 
tor cannot,  months  later,  object  to  the 
order  because  it  failed  to  grant  an  exten- 
sion of  time  for  the  performance  of  the 
work. 

When  a  contractor  is  prevented  from 
working  on  a  given  day  by  two  different 
causes,  either  of  which  makes  delay  on  the 
contractor's  part  excusable,  the  contractor 
is  only  entitled  to  a  one-day  extension  of 
time  with  respect  to  that  particular  day. 

Officials  of  this  Department  do  not  have 
any  authority  to  consider  a  request  for  the 
waiver  of  liquidated  damages  on  the  as- 
serted ground  that  the  Govt,  did  not  suffer 
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any  actual  financial  loss  by  reason  of  the 
delay  in  completing  the  contract. 
McDaniel  Construction  Company,  CA-164 
(Oct.  9,  1952) 

The  general  law  of  contracts,  rather 
than  the  law  of  the  place  of  contracting 
or  the  place  of  performance,  governs  with 
respect  to  questions  as  to  performance 
arising  under  a  supply  contract  between 
the  U.S.  and  a  fabricator. 

An  unreasonable  delay  by  the  Govt,  in 
notifying  a  contractor  of  defects  in  ma- 
terials furnished  under  a  Govt,  contract 
constitutes  a  waiver  of  any  right  to  object 
to  such  defects,  even  in  the  face  of  a  con- 
tractual provision  requiring  the  contractor 
to  replace  any  defective  materials  dis- 
covered during  erection. 

An  unreasonable  delay  in  notifying  the 
seller  of  defective  workmanship  under  a 
contract  making  time  of  the  essence  and 
assessing  liquidated  damages  for  delay 
constitutes  a  waiver  on  the  part  of  the 
Govt,  of  its  right  to  rejection. 

Findings  affirmed,  but  decision  reversed. 
Appeal  of  Union  Steel  Co.,  CA-197  (July 
6,  1954) 

Unliquidated  Damages 
Increased  costs,  allegedly  incurred  by  a 
construction  contractor  because  a  Govt, 
agency  failed  to  furnish,  as  required  by 
the  contract,  steel  reinforcing  bars  needed 
in  the  performance  of  the  work  are  in 
the  nature  of  unliquidated  damages  which 
an  administrative  official  of  the  Govt,  is 
without  authority  to  consider. 
Stebbins  Construction  Company,  CA-98 
(Nov.  2, 1950) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  construction  contractors  because  a 
threatened  exhaustion  of  appropriated 
funds  necessitated  a  curtailment  of  oper- 
ations over  a  period  of  several  months  is 
in  the  nature  of  a  claim  for  unliquidated 
damages,  and  an  administrative  official  is 
without  authority  to  consider  such  a  claim. 
Appeal  of  Winston  Bros.  Company  and  the 
Utah  Construction  Co.,  CA-93  (Nov.  20, 
1950) 
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A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  by  a  con- 
struction contractor  because  a  threatened 
exhaustion  of  appropriated  funds  neces- 
sitated a  curtailment  of  operations  over  a 
period  of  several  months  is  in  the  nature 
of  a  claim  for  unliquidated  damages,  and 
an  administrative  official  is  without  au- 
thority to  consider  such  a  claim. 
7.  /:.  Connolly,  Inc.,  CA-101  (Nov.  29, 
1950) 

A  finding  of  fact  by  a  contracting  officer 
that  excavation  by  a  contractor  of  certain 
material  placed  in  a  compacted  embank- 
ment along  a  canal  should  be  classified  as 
excavation  for  canal  and  wasteways  and 
not  as  excavation  for  core  banks  was 
proper. 

Increased  costs,  allegedly  incurred  by 
the  contractor  because  the  Govt,  delayed 
in  obtaining  part  of  the  right-of-way  for 
a  canal,  are  in  the  nature  of  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to 
consider. 

\i>i>inf  of  Union  Steel  Co.,  CA-197  (July 
6.  195  \ ) 

A  claim  based  on  increased  costs  al- 
legedly incurred  by  a  construction  con- 
tractor because  a  Govt,  agency  delayed  in 
furnishing  certain  materials  specified  in 
the  contract  is  in  the  nature  of  a  claim  for 
unliquidated  damages  which  an  adminis- 
trative officer  of  the  Govt,  is  without  au- 
thority to  entertain. 

Appeal    of    Haas    &    Rothschild,    CA-111 
(Apr.  23, 1951) 

A  claim  for  additional  compensation  to 
offset  the  costs  to  a  construction  contrac- 
tor of  extra  work  in  installing  girders  and 
chimneys  in  buildings  at  a  Govt,  camp, 
where  such  extra  work  was  not  ordered 
in  writing  by  the  contracting  officer,  is  in 
the  nature  of  a  claim  for  unliquidated 
damages  which  an  administrative  officer 
of  the  Govt,  is  without  authority  to 
consider. 

Where  correspondence  between  the  con- 
tractor and  the  contracting  officer  indi- 
cates that  the  Govt,  had  agreed  to  pay  an 
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additional  fixed  amount  for  a  "dormitory 
fan  stack"  at  the  camp,  a  determination  by 
the    contracting    officer    authorizing    pay- 
ment was  proper,  even  though  the  claimant 
had  not  accepted  an  order  for  changes  in- 
cluding the  item  in  question. 
Appeal  of  Dudley  Construction  Co.,  CA- 
103  (Apr.  25, 1951) 

A  claim  based  on  increased  costs  al- 
legedly incurred  by  a  construction  con- 
tractor because  a  Govt,  agency  delayed 
in  furnishing  certain  material  specified  in 
the  contract  is  in  the  nature  of  a  claim 
for  unliquidated  damages,  which  an  admin- 
istrative officer  of  the  Govt,  is  without 
authority  to  entertain. 
Stiers  Bros.  Construction  Co.,  CA-118 
(June  20, 1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  contractor  because  of  the  delay  of 
the  Govt,  in  furnishing  materials  under  a 
construction  contract  is  in  the  nature  of 
a  claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 
Appeal  of  Henly  Construction  Company, 
CA-134  (Oct.  8, 1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  allegedly  delayed  in  delivering 
drawings,  furnishing  materials,  and  pro- 
viding a  site  for  the  work  is  in  the  nature 
of  a  claim  for  unliquidated  damages, 
which  an  administrative  official  of  the  Govt, 
is  without  authority  to  consider  or  settle. 
Peter  Kiewit  Sons'  Co.  and  Morrison- 
Knudsen  Co.,  Inc.,  CA-141  (Dec.  5,  1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
because  other  contractors  performed  re- 
lated work  were  late  in  completing  it  is  in 
the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
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of    the    Govt,    is    without    authority    to 
consider. 

Flora    Construction   Corporation,    CA-148 
(Feb.  8, 1952) 

As  the  delayed  performance  did  not 
result  from  "changes  in  the  drawings 
and/or  specifications,"  but,  rather,  resulted 
delayed  in  furnishing  structural  steel  is 
in  the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to 
consider. 

As  the  delayed  performance  did  not 
result  from  "changes  in  the  drawings 
and/or  specifications,"  hut,  rather,  resulted 
from  the  failure  of  the  Govt,  to  furnish 
promptly  the  structural  steel,  no  equitable 
adjustment  to  cover  additional  costs  to 
the  contractor  may  be  made  by  the  Depart- 
ment under  Art.  3  of  Standard  Form  No.  23. 
As  the  Govt,  did  not  "at  any  time 
suspend  the  whole  or  any  portion  of  the 
work  under  this  contract,"  as  stated  in 
par.  14  of  the  specifications,  payment  of 
additional  compensation  as  provided  for 
in  that  paragraph  would  not  be  proper. 
Parker-Schrem  Company,  CA-152  (Mar. 
5, 1952) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt, 
furnished  defective  material  and  thus 
delayed  the  work  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  which  an 
administrative  officer  of  the  Govt,  is  with- 
out authority  to  consider. 

A  provision  in  a  contract  authorizing 
the  Govt,  to  suspend  work  under  the  con- 
tract, and  providing  for  the  allowance  of 
the  contractor's  necessary  expenses  due 
to  delay  caused  by  such  a  suspension, 
relates  only  to  the  issuance  of  an  affirma- 
tive directive  by  the  Govt,  suspending  the 
work,  and  does  not  cover  delay  due  to  the 
alleged  failure  of  the  Govt,  to  fulfill  its 
obligations  under  the  contract. 

Donovan-James-Wismer  &  Becker,  CA-159 
(Oct.  3,  1952) 

A  claim  for  damages,  which  is  not  fixed, 
or  even  in  the  determination  of  the  con- 
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trading  parties,  and  which  is  based  upon 
an  alleged  breach  of  contract,  is  a  claim 
for  unliquidated  damages. 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
prints  is  in  the  nature  of  a  claim  for  un- 
liquidated damages,  which  an  administra- 
tive official  of  the  Govt,  is  without  author- 
ity to  consider  or  settle. 
Appeal  of  the  Donovan  Construction  Co., 
CA-218  (June  22,  1954) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  contractor  because  of  the  delay  of  the 
Govt,  in  furnishing  materials  under  a  con- 
struction contract  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 
Appeal  of  Donovan  Construction  Co.,  CA- 
216  (June  22,  1954) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the 
Govt,  delayed  in  obtaining  a  right-of-way, 
and  to  cover  the  reduction  in  the  price  re- 
ceived by  the  contractor  for  certain  tim- 
ber because  the  Govt,  induced  the  con- 
tractor to  dispose  quickly  of  the  timber,  is 
in  the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  has  no  authority  to  consider 
or  settle. 

The  sole  relief  which  an  administrative 
official  might  grant  for  a  delay  allegedly 
caused  by  the  Govt,  in  obtaining  a  right- 
of-way  is  an  appropriate  extension  of  time 
for  the  completion  of  the  contract. 

W.  M.  Huff  Construction  Co.,  CA-213  (June 
24,  1954) 

DELAYS  OF  CONTRACTOR 

Appeal  from  contracting  officer's  find- 
ings of  fact  assessing  liquidated  damages 
for  delay  in  completion  of  work  under  con- 
tract No.  12r-14996  with  Reclamation. 

The  responsibility  for  part  of  the  delay 
was  the  contractor's;  however,  the  con- 
struction engineer  ordered  extra  work  that 
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accounted    for    some    of    the    delay.    The 
liquidated  damages  assessed  should  be  re- 
funded for   a  period  of  53   days,   at  the 
rate  of  $50  a  day. 
Maori  Company,  CA-10  (June  3,  1947) 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  for  the  per- 
formance of  the  contract  is  not  due  to  an 
unforeseeable  cause  such  as  would  excuse 
prompt  performance,  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 
dinary, or  unusual  that  they  could  not 
have  been  anticipated  at  the  time  when 
the  contract  was  entered  into. 
Appeal  of  C.  B.  Lauch  Construction  Co., 
CA-133  (Oct.  10,  1951) 

Where  a  contractor  on  Apr.  25,  1950,  re- 
ceived notice  of  the  award  of  the  contract, 
but  failed  to  order  essential  material  until 
Aug.  21,  1950,  and  by  that  time  a  scarcity 
of  such  material  had  resulted  from  the 
Korean  conflict  (which  had  begun  on 
June  25,  1950),  delay  in  performance  of 
the  contract  attributable  to  the  difficulty 
of  obtaining  the  scarce  material  is  not  ex- 
cusable as  "due  to  unforeseeable  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor." 
Lakeside  Bridge  and  Steel  Company,  CA- 
137  (Nov.  27,  1951  I 

Where  a  contract  provides  that,  in  event 
of  delay  in  performance,  the  contractor 
must  rile  a  written  notification  with  the 
contracting  officer  within  ten  days  from 
the  beginning  of  such  delay  if  the  con- 
tractor wishes  to  assert  that  the  cause  of 
the  delay  was  excusable,  a  failure  upon 
the  part  of  the  contractor  to  give  the  re- 
quired notice  warrants  the  rejection  on 
procedural  grounds  of  a  subsequent  con- 
tention by  the  contractor  that  the  delay 
was  excusable. 

Where  a  supplier  selected  by  a  contrac- 
tor furnished  defective  material,  delay 
thereby  caused  in  the  performance  of  the 
contract  is  not  excusable. 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  to  the  per- 
formance of  the  contract  does  not  excuse 
prompt  performance  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 


203 


CONTRACTS— Continued 

DELAYS  OF  CONTRACTOR— Continued 

dinary,    or  unusual   that   they  could   not 

have  been  anticipated  at  the  time  when 

the  contract  was  made. 

Porcelain  Products,  Inc.,  CA-144  (Jan.  16, 

1952) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Damages" 
requires,  as  a  condition  precedent  to  hold- 
ing a  contractor  liable  under  its  provisions 
for  damages  incident  to  delay,  that  the 
Govt,  by  written  notice  terminate  the  right 
of  the  contractor  to  proceed  and  then  pro- 
cure the  supplies  elsewhere. 

A  paragraph  of  the  specifications  under 
a  supply  contract  providing  for  termina- 
tion of  the  contract  in  the  event  of  a 
breach  and  for  assessment  against  the  con- 
tractor of  any  extra  costs  incurred  by  the 
Govt,  in  procuring  the  supplies  elsewhere 
is  inapplicable  in  a  situation  where  the 
contractor  breached  the  contract  by  failing 
to  make  delivery  within  the  time  specified 
in  the  contract,  but  the  Govt,  despite  the 
breach,  permitted  the  contractor  to  com- 
plete the  performance  of  the  contract. 

In  the  absence  of  a  pertinent  provision 
in  a  supply  contract  governing  the  matter 
of  damages  in  the  event  of  a  delay  in  deliv- 
ery, the  Govt,  must  rely  on  the  general 
principles  of  the  common  law  in  asserting 
a  claim  for  damages  based  upon  delay. 

Under  the  common  law,  a  person  who 
breaches  a  supply  contract  by  failing  to 
make  delivery  within  the  time  agreed  upon 
is  only  liable  for  such  consequences  of  the 
breach  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  when  the  contract  was 
made. 

The   Standard   Transformer   Co.,   CA-129 
(Mar.  25,  1952) 

The  failure  of  a  supplier  to  perform  its 
obligation  to  a  contractor  is  ordinarily  a 
normal  hazard  of  business  assumed  by  the 
contractor,  and  is  not  within  the  category 
of  "unforeseeable"  causes  such  as  would 
excuse  delay  in  the  performance  of  the 
contract. 

The  fact  that  the  ability  of  a  supplier 
to  furnish  needed  material  is  adversely 
affected  by  the  necessity  of  complying 
with  a  governmental  order  or  regulation 
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under  the  Defense  Production  Act  cannot 
be  relied  upon  by  a  contractor  as  excusing 
delay  on  its  part  under  sec.  22  of  Regula- 
tion 2  of  the  National  Production 
Authority. 

Where,  as  a  result  of  the  contractor's  de- 
lay in  placing  an  order  with  a  supplier  for 
needed  material,  the  supplier's  ability  to 
deliver  was  affected  adversely  by  a  govern- 
mental order  or  regulation  under  the  De- 
fense Production  Act,  the  effect  of  the  gov- 
ernmental program  upon  the  supplier  does 
not  excuse  delay  on  the  part  of  the  con- 
tractor in  performing  the  contract. 
Pacific  Coast  Engineering  Co.,  CA-158 
(Aug.  27, 1952) 

Abnormal  weather  conditions,  Including 
high  winds,  whether  over  an  extended  pe- 
riod or  at  separated  intervals,  which 
cause  a  stoppage  of  work,  may  constitute 
an  excusable  cause  of  delay  under  Art.  9 
entitled  "Delays — Damages"  of  the  stand- 
ard form  of  U.S.  Contract  No.  23 
(Construction). 

In  order  to  secure  an  extension  of  time, 
a  construction  contractor  has  the  burden 
of  proving  that  the  winds  which  cause  a 
stoppage  and  consequently  delay  of  work 
were  unusually  severe  for  the  season  and 
area  involved. 

When  survey  stakes  established  by  the 
Govt,  are  destroyed  or  removed  by  a  con- 
struction contractor  operating  under  spec- 
ifications requiring  such  stakes  to  be  pre- 
served, and  in  case  of  their  destruction  or 
removal,  their  replacement  at  the  contrac- 
tor's expense,  an  extension  of  time  should 
not  be  granted  to  the  contractor  for  delay 
resulting  from  the  replacement  by  the 
Govt,  of  such  stakes. 

Under  a  general  condition  in  specifica- 
tions relating  to  lines  and  grades  which 
requires  the  Govt,  to  provide  the  minimum 
of  survey  crew  services  essential  to  orderly 
performance  of  the  work,  and  requires  the 
contractor  to  keep  the  contracting  officer 
currently  advised  of  construction  survey 
requirements,  a  delay  in  performance  re- 
sulting from  a  lack  of  surveying  by  the 
Govt,  because  the  contractor  did  not  re- 
quest such  survey  services  ahead  of  the 
required  time  constitutes  a  delay  due  to 
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the  fault  of  the  contractor,  and,   conse- 
quently, such  delay  is  not  excusable. 

Equitable  adjustment  under  Art  3  of  the 
standard  form  of  U.S.  Contract  No.  23  has 
application  to  both  compensation  and  ex- 
tension of  time.  A  specification  which  cov- 
ers one  of  these  elements,  and  is  silent  as 
to  the  other,  may  be  considered  ambiguous. 
Appeal  of  Rankin  &  Booth  Constructors, 
Inc..  CA-246  (Dec.  1.  1954 i 
DELAYS  OF  GOVERNMENT 

Delays  in  performance  of  contract  by 
Govt,  itself  or  by  other  contractors  of  Govt, 
on  same  job  are  excusable  and  justify  an 
extension  of  time. 

Delays  in  Performance  of  Contracts  oy  the 
Government,  M-34726  (Oct.  24.  1946) 

A  finding  of  fact  by  a  contracting  officer 
that  excavation  by  a  contractor  of  certain 
material  placed  in  a  compacted  embank- 
ment along  a  canal  should  be  classified  as 
excavation  for  canal  and  wasteways  and 
not  as  excavation  for  core  banks  was 
proper. 

Increased  costs,  allegedly  incurred  by 
the  contractor  because  the  Govt,  delayed 
in  obtaining  part  of  the  right-of-way  for 
a  canal,  are  in  the  nature  of  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to 
consider. 

Appeal  of  J.  A.  Terteling  &  Sons,  Inc.,  CA- 
100  (Apr.  18,  1951) 

A  claim  based  on  increased  costs  alleg- 
edly incurred  by  a  construction  contractor 
because  a  Govt,  agency  delayed  in  furnish- 
ing certain  materials  specified  in  the  con- 
tract is  in  the  nature  of  a  claim  for  un- 
liquidated damages  which  an  administra- 
tive officer  of  the  Govt,  is  without  author- 
ity to  entertain. 

Appeal    of   Haas    &    Rothschild,    CA-111 
(Apr.  23,  1951) 

A  claim  based  on  increased  costs  alleg- 
edly incurred  by  a  construction  contractor 
because  a  Govt,  agency  delayed  in  furnish- 
ing certain  material  specified  in  the  con- 
tract is  in  the  nature  of  a  claim  for 
unliquidated  damages,  which  an  adminis- 


CONTRACTS — Continued 

DELAYS  OF  GOVERNMENT— Continued 

trative  officer  of  the  Govt,  is  without  au- 
thority to  entertain. 

Stiers    Bros.    Construction    Co.,    CA-11S 
(June  20,  1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  contractor  because  of  the  delay  of  the 
Govt,  in  furnishing  materials  under  a  con- 
struction contract  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 
Appeal  of  Henly  Construction  Company, 
CA-134  (Oct.  8,  1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the  Govt, 
allegedly  delayed  in  delivering  drawings, 
furnishing  materials,  and  providing  a  site 
for  the  work  is  in  the  nature  of  a  claim 
for  unliquidated  damages,  which  an  ad- 
ministrative official  of  the  Govt,  is  without 
authority  to  consider  or  settle. 
Peter  Kicicit  Soi  ?'  Co.  and  Morrison- 
Knudsen  Co..  Inc.,  CA-141  (Dec.  5,  1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the  Govt. 
delayed  in  furnishing  materials  and  be- 
cause other  contractors  performed  related 
work  were  late  in  completing  it  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages, which  an  administrative  official  of 
the  Govt,  is  without  authority  to  consider. 
Flora  Construction  Corporation,  CA-148 
(Feb.  8, 1952) 

A  claim  for  damages,  which  is  not  fixed, 
or  even  in  the  determination  of  the  con- 
tracting parties,  and  which  is  based  upon 
an  alleged  breach  of  contract,  is  a  claim 
for  unliquidated  damages. 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  contractor  because  of  the  delay  of  the 
Govt,  in  furnishing  materials  under  a  con- 
struction contract  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  and  an 
administrative  official  is  without  authority 
to  consider  such  a  claim. 

Appeal  of  Donovan  Construction  Co.,  CA- 
216  (June  22, 1954) 
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A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the 
Govt,  delayed  in  obtaining  a  right-of-way, 
and  to  cover  the  reduction  in  the  price  re- 
ceived by  the  contractor  for  certain  timber 
because  the  Govt,  induced  the  contractor 
to  dispose  quickly  of  the  timber,  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages, which  an  administrative  official  of 
the  Govt,  has  no  authority  to  consider  or 
settle. 

The  sole  relief  which  an  administrative 
official  might  grant  for  a  delay  allegedly 
caused  by  the  Govt,  in  obtaining  a  right-of- 
way  is  an  appropriate  extension  of  time 
for  the  completion  of  the  contract. 
W.  M.  Huff  Construction  Co.,  CA-213 
(June  24, 1954) 

DISCRIMINATION 

Discrimination  in  Employment  by  Gov- 
ernment Contractors  in  Violation  of  E.O. 
No.  9346  and  of  the  Regulations  of  the 
Fair  Employment  Practice  Committee. 
Memorandum  (Nov.  20,  1945) 

DRAWINGS 

Where  a  contractor  laying  a  pipeline 
connected  the  line  to  a  meter  pit  serving  a 
railroad  instead  of  to  the  meter  pit  serving 
the  Govt.,  and  where  the  error  occurred 
because  (1)  the  drawing  covering  the  work 
furnished  by  the  Govt,  was  inadequate,  (2) 
the  contractor  was  misled  by  Govt,  person- 
nel into  making  the  wrong  connection,  and 
(3)  there  is  substantial  evidence  that,  dur- 
ing the  course  of  the  work,  the  railroad 
meter  pit  was  the  only  one  visible  above 
ground,  the  contractor  is  entitled  to  addi- 
tional compensation  for  disconnecting  the 
line  from  the  railroad  meter  pit  and  for 
making  the  proper  connection. 
Tuller  Construction  Company,  CA-52 
(Supp.)   (May  8,  1951) 

If  a  contractor  is  required  to  operate  ac- 
cording to  a  drawing  prepared  by  the 
Govt.,  the  contractor  is  not  responsible  for 
the  consequences  of  defects  in  the  draw- 
ing. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor  was  required  to  excavate 
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several  hundred  additional  cubic  feet  of 
earth,  the  Govt,  should  pay  for  the  excava- 
tion in  the  manner  provided  for  in  the  con- 
tract. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor,  while  demolishing  a  wall, 
broke  a  power  cable,  which  the  drawing 
showed  to  be  at  a  different  place,  the  Govt, 
should  reimburse  the  contractor  for  its 
expenses  in  repairing  the  cable. 
Krendel  Construction  Company,  CA-104- 
106  (June  27,  1951) 

The  Govt,  is  not  liable  to  pay  a  construc- 
tion contractor  for  extra  expenses  in- 
curred because  the  contractor  unexpected- 
ly encountered  materials  which  had  to  be 
graded  in  order  to  meet  the  specifications. 

In  the  absence  of  misrepresentation  of 
concealment,  the  Govt,  is  not  liable  for  ex- 
tra costs  incurred  by  the  contractor  be- 
cause of  difficult  subsurface  conditions, 
previously  unknown  to  either  contracting 
party. 

When  a  contractor  is  required  to  operate 
solely  according  to  a  drawing  prepared  by 
the  Govt,  without  any  clarification  in  the 
specifications,  and  the  contractor  is  misled 
through  no  fault  of  his  own  by  an  omis- 
sion of  essential  information  from  the 
drawing  with  the  result  that  it  incurred 
extra  costs,  the  contractor  is  entitled  to 
the  reasonable  cost  of  the  extra  work  made 
necessary  by  the  defects  in  the  drawing. 
Anderson  Construction  Co.,  CA-230  (Oct. 
6,  1954) 

EIGHT-HOUR  LAW 

Where  there  is  no  statutory,  contractual, 
or  other  requirement  by  the  Govt,  that  a 
workweek  in  excess  of  five  8-hour  days  be 
maintained  on  a  construction  project,  there 
is  no  obligation  on  the  part  of  the  Govt, 
to  accede  to  the  request  of  a  contractor 
that  he  be  ordered  to  establish  a  48-hour 
workweek  and  be  reimbursed  by  the  Govt, 
for  the  difference  between  the  straight  time 
rate  and  the  time  and  one-half  rate  usually 
required  to  be  paid  for  hours  worked  in 
excess  of  40  per  week. 
Solicitor's    Opinion,     M-33946     (Feb.     8, 
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Hours  of  Work. 
Solicitor's  Opinion,  M-34029  (Apr.  5, 1945) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  com- 
munities in  which  they  work  and  adjust- 
ing their  wage  rates  to  comparable  levels 
under  the  general  supervision  of  the 
Governor  of  Alaska,  is  a  wage-fixing  au- 
thority within  the  purview  of  sec.  23  of  the 
act  of  Mar.  28, 1934. 

The  procedure  followed  by  the  Chief 
Engineer  in  establishing  wage  rates  for 
the  employees  under  his  supervision  by 
comparison  with  prevailing  rates  is 
similar  to  that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sev- 
eral trades  and  occupations  whose  wages 
are  adjusted  from  time  to  time  by  wage- 
fixing  authority  is  mandatory  under  sec. 
23  of  the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by 
the  Alaska  Road  Comm.,  whether  wages 
are  fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of 
40  hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees  of 
the  Alaska  Road  Commission,  M-34680 
(Apr.  4,  1947) 

There  is  no  legal  objection  to  a  clause 
in  a  power  contract  providing  that  in  the 
event  of  an  "emergency  or  extraordinary 
condition"  either  party  may,  without  com- 
plying with  the  advertising  and  competi- 
tive bidding  requirements  of  sec.  3709, 
R.S.,  furnish  to  the  other  party  personnel, 
materials,  tools,  and  equipment,  for  which 
a  reasonable  charge  may  be  made. 

There  is  a  statutory  requirement  that 
every  contractor  with  the  Govt,  must  in- 
clude in  its  contract  a  provision  limiting 
the  work  of  every  laborer  or  mechanic 
to  eight  hours  in  any  one  calendar  day. 
Validity  of  Certain  Provisions  in  Power 
Contracts,  M-36070   (Apr.  3,  1951) 
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Racial    Discrimination    in    Shenandoah 
National  Park.  See  current  correspondence 
file  under  "Racial." 

Memorandum  "Racial" 

Recovery  by  the  Bureau  of  Mines  of 
damages  for  injury  to  or  loss  of  helium 
containers  and  the  helium  contents  while 
in  transit  to  or  from  other  Government 
agencies  or  private  parties,  and  disposition 
of  the  money  recovered. 

Memorandum  (Mar.  18,  1944) 

Appeal  from  the  decision  of  the  oil  and  gas 
supervisor,  Casper,  Wyoming,  denying  re- 
lief from  the  drilling,  producing,  and  rental 
requirements  of  the  lease.  Affirmed. 

Lalcota  Oil  and  Gas  Co.,  OS-Jf-O&G,  Lease 
Cheyenne  036172 (a),  North  Casper  Creek 
Field,  Natrona  County,  Wyoming  (Jan.  20, 
1945) 

Where  there  is  no  statutory,  contractual, 
or  other  requirement  by  the  Govt,  that  a 
workweek  in  excess  of  five  8-hour  days  be 
maintained  on  a  construction  project,  there 
is  no  obligation  on  the  part  of  the  Govt, 
to  accede  to  the  request  of  a  contractor 
that  he  be  ordered  to  establish  a  48-hour 
workweek  and  be  reimbursed  by  the  Govt, 
for  the  difference  between  the  straight 
time  rate  and  the  time  and  one-half  rate 
usually  required  to  be  paid  for  hours 
worked  in  excess  of  40  per  week. 

Solicitor's  Opinion,  M-33946  (Feb.  8, 
1945) 

Refund  of  bid  deposit,  Contract  16g-999. 

Beebe  Construction  Company,  1986491  "L" 
(Feb.  14,  1945) 

Liability  under  a  surety  bond  whose 
condition  clause  is  so  worded  as  to  cover, 
in  addition  to  the  position  specified,  peri- 
ods of  duty  in  an  identical  position  in  vari- 
ous field  offices  of  this  Office. 

Memorandum  (Mar.  7,  1945) 
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Furnishing  of  lifeguards  at  the  Olympic 
Hot    Springs   and    at    the    Soleduck   Hot 
Springs  Swimming  Pools. 
Memorandum  (Apr.  19,  1945) 

Authority  to  Occupy  Premises  Beyond 
Final  Date  Specified  in  Lease. 
Solicitor's    Opinion,    M-34035     (Apr.    20, 
1945) 

Delegation  of  Authority  from  the  Secre- 
tary of  the  Interior  to  the  Director  of  the 
National  Park  Service. 
Solicitor's     Opinion,     M-34048     (May     2, 
1945) 

Solicitor's  Opinion,  M-33S07  (May  21, 
1945) 

Legality  of  Restrictive  Covenant  in  Con- 
tract of  Federal  Employee  with  Former 
Employee. 

Solicitor's  Opinion,  M-34019  (May  21, 
1945) 

Appeal  from  ruling  of  the  oil  and  gas 
supervisor,  Casper,  Wyoming,  denying 
relief  from  the  drilling  and  rental  require- 
ments of  the  lease. 

Tri-State  Oil  and  Refining  Go.  of  Ogden, 
Cheyenne  057745 — North  Big  Holloiv  Field, 
Wyoming  (June  8, 1945) 

Appeal  from  findings  of  fact  and  from 
supplemental  findings  of  fact  by  contract- 
ing officer  denying  damages  under  contract 
No.  12r-12692,  dated  Sept.  7, 1940. 
David  A.  Richardson,  General  Contractor, 
7.'f9  West  Cliff  Drive,  Santa  Cruz,  Califor- 
nia, M-33796  (July  5, 1945) 

Payments  due  contractor  under  unit 
price  drilling  contract  which  provides  for 
payments  measured  by  performance  of 
some  but  not  all  units  of  the  work  which 
are  necessary  for  completion. 
Memorandum  (Aug.  27, 1945) 

Legal  propriety  of  the  permission 
granted  to  the  Rainier  National  Park  Co. 
to  sell  the  cabins  at  Paradise  and  Yakima 
Park  in  Mount  Rainier  National  Park  and 
retain  the  proceeds. 
Memorandum  (Sept.  14, 1945) 


CONTRACTS— Continued 

INTERPRETATION— Continued 

Proposal  that  concession  contracts  pro- 
vide for  the  physical  properties  and  equip- 
ment of  the  concessioner  to  become  the 
property  of  the  U.S.  upon  the  termination 
of  the  contract,  the  concessioner  being 
permitted  to  retain  excess  profits  as  reim- 
bursement for  his  investment  in  the 
properties. 
Memorandum  (Nov.  1, 1945) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34050  (Nov.  8, 1945) 

Whether  the  interests  of  the  Department 
and  the  people  of  the  U.S.  will  be  prej- 
udiced by  a  free  interchange  of  informa- 
tion between  H.A.  Brassert  and  Company 
and  the  Bur.  of  Mines  staff  at  Minneapolis, 
Minn.,  concerning  processes  for  the  reduc- 
tion of  iron  ore  in  which  the  company 
has  certain  proprietary  interests. 

Solicitor's  Opinion,  M-34272  (Nov.  21, 
1945) 

No  legal  liability  rests  upon  the  Interior 
Department  in  connection  wTith  execution 
of  so-called  Lanham  Act  contracts. 

Letter  to  Board  of  Commissioners,  District 
of  Columbia  (Dec.  18,  1945) 

Where  oil  is  being  produced  from  sepa- 
rate horizons,  the  Government  royalty 
may  be  computed  by  treating  the  produc- 
tion from  each  horizon  rather  than  by  con- 
sidering all  the  production  from  all  the 
horizons  together. 

The  California  Co.,  Haven  Oil  &  Refining 
Co.,  Appellants,  Lease  Denver  082688(a), 
Rangely  Field,  Colo.  (Jan.  23,  1946) 

Whether  or  not  the  Govt.,  as  tenant  of 
the  premises  located  at  2639  Grand  Ave- 
nue, Chicago,  111.,  has  a  claim  against  the 
Allied  Specialties  Co.,  the  landlord  of  the 
same  premises,  for  water  damage  to  cer- 
tain books  stored  on  the  premises. 

Memorandum  (Feb.  5, 1946) 

Liability  of  the  purchaser  under  a  tim- 
ber sale  contract  for  fire  suppression  costs. 
Memorandum  (Mar.  7, 1946) 
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The  most  that  a  cost-plus-fixed-fee  con- 
tractor could  be  entitled  to  for  reimburse- 
ment of  return  transportation  costs  on 
equipment  used  on  the  job  is  the  amount 
that  it  cost  or  would  have  cost  to  bring 
the  equipment  in  by  the  same  means  of 
transportation  which  the  contractor  used 
to  ship  it  out. 

Leadville  Drainage  Tunnel,  Contract  No. 
Im-2327,  M-34498  (Apr.  18,  1946) 

Adjustment  of  lump-sum  contract  to 
compensate  contractor  for  increased  cost 
of  materials. 

The  establishment  of  a  higher  price  ceil- 
ing by  the  Office  of  Price  Administration 
for  material  necessary  in  the  performance 
of  a  lump-sum  construction  contract  does 
not  require  or  authorize  upward  adjust- 
ment of  the  contract  price. 

In  the  absence  of  a  provision  in  a  lump- 
sum contract  for  adjusting  the  contract 
price  upon  increase  in  construction  costs, 
any  such  increase  would  be  a  waiver  of 
Govt,  rights  without  consideration,  and 
would  be  invalid. 
Memorandum  (May  10,  1946) 

Under  sec.  2(e)  of  Standard  Lease  Form 
used  in  renewal  of  20-year  five  per  cent  oil 
and  gas  leases  on  public  lands,  Govern- 
ment royalty  is  to  be  computed  on  entire 
production  at  a  single  royalty  rate  to  be 
determined  by  the  daily  average  production 
per  well.  Regulation  prescribing  the 
royalties  on  such  renewal  leases  so  pro- 
vides, but  even  if  it  did  not  the  terms  of 
the  lease  would  govern. 
Sinclair,  Wyo.  Oil  Co.,  Geological  Survey 
(May  20,  1946) 

There  are  two  phases  of  this  problem: 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of 
fire  suppression. 
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(2)  Liability   of   Government,   as   land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability    of   Government,   as   land 
owner,    for    fire    damage    to    private    I 
property. 

In    addition    there    are    answers    to    7 
questions  from  the  Forest  Service. 
Fire    Protection    Proolem    in    Connection 
with    Logging    Operations    on    0    and    C 
Lands,  20'f9S19  "L"   (June  20,  1946) 

WRA  claim  for  adjustment  in  rent  for 
Indian  lands  on  Gila  River  Reservation 
on  ground  that  there  was  water  shortage 
in  terms  of  the  first  apportionment  of 
water  plus  an  estimate  of  water  reasonably 
to  be  anticipated. 
Opinion  of  Board  of  Appeals  (Aug.  2,  1946) 

A  contract  for  exploratory  drilling 
should  not  be  expanded  by  a  change  order 
for  extensive  additional  drilling  in  reli- 
ance on  an  appropriation  which  is  sub- 
ject to  the  statutory  advertising  and  bid- 
ding procedures,  but  the  additional  work 
should  be  the  subject  of  a  new  contract, 
properly  advertised. 
Pennsylvania  Drilling  Co.  (Sept.  12,  1946) 

Relates  to  the  desire  of  purchasers  of 
timber  reserved  by  the  State  of  Washing- 
ton in  the  Olympic  Public  Works  Project 
to  conduct  installation  of  a  small  portable 
sawmill  in  the  logging  area.  While  the 
State  did  not  reserve  to  itself  or  to  the 
purchasers  of  its  timber  the  right  to  erect 
sawmills  in  the  area,  there  is  nothing  in 
the  stipulation  to  prevent  granting  of  a 
permit  for  such  operations.  However,  be- 
cause the  operation  of  a  portable  sawmill 
is  objectionable  from  the  standpoint  of 
administration  and  protection  of  the 
Govt,  and  permission  to  do  so  should  be 
denied. 
Memorandum  (Sept.  23, 1946) 

Space  in  the  Finance  Building  now  oc- 
cupied by  the  Veterans  Admin,  may  be  as- 
signed by  the  Public  Buildings  Admin,  to 
NPA  under  the  existing  lease  dated  July 
28,  1945,  because  the  lease  is  between  the 
National  American  Fire  Insurance  Co.  and 
the  Federal  Govt.  In  addition,  sec.  7  of 
lease  contemplates  use  by  the  Govt,  or  a 
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sublessee.  The  lease  merely  indicates  that 
the  purpose  of  occupation  shall  be  for  of- 
fice quarters. 
Memorandum  (Sept.  25, 1946) 

A  showing  of  facts,  not  of  mere  conclu- 
sions, is  necessary  to  support  an  extension 
of  time  for  the  performance  of  a  contract 
to  avoid  liquidated  damages. 
Solicitor's  Opinion,  M-34728  (Oct.  24, 
1946) 

Proposed  agreement  with  Jamestown 
Corporation  re  judicial  remedies  avail- 
able to  above  corporation  under  par.  11  of 
proposed  cooperative  agreement  between 
U.S.  and  corporation. 
Memorandum  (Oct.  25,  1946) 

Costs  of  technical  books  for  use  of  con- 
tractor    under     cost-plus-a-fixed-fee     con- 
tract. 
Solicitor's  Opinion,  M-34729  (Nov.  1, 1946) 

Authority  to  release  percentages  re- 
tained from  progress  payments  made  to 
contractor  under  standard  form  construc- 
tion contract. 

There  is  no  authority  to  release  per- 
centages retained  from  progress  payments 
made  prior  to  completion  of  50  percent  of 
the  work. 

Solicitor's    Opinion,    M-34791     (Dec.    12, 
1946) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  com- 
munities in  which  they  work  and  adjust- 
ing their  wage  rates  to  comparable  levels 
under  the  general  supervision  of  the  Gov- 
ernor of  Alaska,  is  a  wage-fixing  authority 
within  the  purview  of  sec.  23  of  the  act  of 
Mar.  28, 1934. 

The  procedure  followed  by  the  Chief 
Engineer  in  establishing  wage  rates  for 
the  employees  under  his  supervision  by 
comparison  with  prevailing  rates  is  sim- 
ilar to  that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sev- 
eral trades  and  occupations  whose  wages 
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are  adjusted  from  time  to  time  by  wage- 
fixing  authority  is  mandatory  under  sec. 
23  of  the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of  40 
hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees 
of  the  Alaska  Road  Commission,  M-34680 
(Apr.  4,  1947) 

Opinion  requested  as  to  wmether  the 
above-mentioned  subagency  agreement  can 
be  terminated  prior  to  Apr.  30,  1957. 

As  Tours  could  not  terminate  the  con- 
tract short  of  outright  breach  of  the  agree- 
ment, as  the  buildings  and  runways  were 
built  without  Federal  Aid,  and  as  the  exist- 
ing subagency  agreements  are  not  objec- 
tionable, the  Chief  Counsel's  office  with- 
draws its  objections  to  the  agreement. 
Subagency  Agreement  Between  Grand 
Canyon-Boulder  Dam  Tours,  Inc.,  and 
Desert  Skyways,  Inc.,  Covering  the  Opera- 
tion of  Boulder  City  Airport  (Apr.  15, 
1947) 

The  release  to  the  contractor  of  sums 
withheld  for  liquidated  damages  ap- 
parently accrued  under  a  standard  form  of 
construction  contract  is  a  matter  for  the 
exercise  of  administrative  discretion  in 
view  of  the  causes  of  default,  the  ability  of 
the  contractor  to  justify  under  the  terms  of 
the  contract,  and  the  availability  of 
security  for  the  payment  of  all  liquidated 
damages  that  may  not  be  justified  by  the 
contractor. 

Release  of  Liquidated  Damages  Withheld 
Under  Construction  Contract,  M-34942 
(May  22, 1947) 

Appeal  from  contracting  officer's  findings 
of  fact  assessing  liquidated  damages  for 
delay  in  completion  of  work  under  contract 
No.  12r-14996  with  Reclamation. 

The  responsibility  for  part  of  the  delay 
was  the  contractor's;  however,  the  con- 
struction engineer  ordered  extra  work  that 
accounted  for  some  of  the  delay.  The 
liquidated  damages  assessed  should  be  re- 
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funded  for  a  period  of  53  days,  at  the  rate 

of  $50  a  day. 

Macri  Company,  CA-10  (June  3,  1947) 

"Open  flow  capacity"  in  the  minimum 
royalty  clause  of  an  Osage  gas  lease  must 
be  construed  as  actual  open  flow  capacity, 
even  though  amplified  by  acidization  of 
wells.  Error  to  ascribe  an  "open  flow" 
capacity  to  nonproducing  gas  wells  that 
have  been  "shut  in"  or  "drowned  out"  An 
average  based  on  the  first  day's  and  the 
last  day's  capacity  gives  a  fairer  measure 
of  capacity  for  the  period  of  open  flow 
capacity  for  a  month.  Primary  respon- 
sibility for  considering  grievances  of 
lessees  arising  out  of  Osage  gas  leases  rests 
with  Osage  Tribal  Council,  which  is 
authorized  to  speak  for  Tribe.  Final 
responsibility,  in  case  of  disputes  between 
tribe  and  lessee,  rests  with  Secretary  of 
Interior,  under  terms  of  lease  and  govern- 
ing statutes. 

Appeal  of  Oklahoma  Power  and  Water  Co. 
(June  12,  1947) 

Income  tax  refunds  received  by  National 
Park  concessioners  under  the  net  operat- 
ing loss  carry-back  provisions  of  sec.  122 
of  the  Internal  Revenue  Code,  as  amended 
(26  U.S.C.  122),  are  to  be  treated  as  in- 
come for  the  year  in  which  received  for 
the  purposes  of  computing  franchise  fees. 
Income  Tax  Refunds  Received  by  National 
Park  Concessioners,  M-34958  (Aug.  18, 
1947) 

Appeal  from  the  order  of  the  Oil  and  Gas 
Supervisor  at  Casper,  Wyoming,  to  pay 
compensatory  royalty. 
Stanolind  Oil  and  Gas  Company,  Appellant, 
Lease  Billings  0881^.  Elk  Basin  Field, 
Montana,  GS-14-0&G  (Oct.  6,  1947) 

Leases  Las  Cruces  029096(a)  et  al,  sub- 
ject to  New  Mexico  Federal  Unit. 

Appeal  from  the  value  used  by  the 
Geological  Survey  in  computing  Federal 
royalty  gas. 

Filed  with  decisions  by  date. 
The   Atlantic   Refining    Company,    Conti- 
nental Oil  Company,  Standard  Oil  Com- 
pany  of   Texas,   Stanolind   Oil   and   Gas 
Company,  GS-15  O&G  (Feb.  25,  1948) 


CONTRACTS— Continued 

INTERPRETATION— Continued 

The  basic  question  involved  in  this  ap- 
peal is  whether  Federal  royalty  on  gas 
should  be  computed  on  the  basis  of  sale 
price  of  gas  when  such  sale  price  is  highest 
obtainable  in  market  or,  when  sale  price 
not  reasonable  value,  whether  computa- 
tion in  excess  thereof  is  justified.  Under 
the  Mineral  Leasing  Act  of  Feb.  25,  1920, 
41  Stat.  437,  the  authority  exists  to  fix  a 
reasonable  minimum  value  for  Federal 
royalty  purposes  and  has  been  validly  ex- 
ercised in  this  case.  The  prices  received 
for  sale  of  residue  dry  gas  produced  for 
the  Federal  unit  are  not  regarded  to  be 
representative  of  full  reasonable  value  of 
product.  The  value  used  in  computing 
Federal  royalty  is  minimum  value  of  5 
cents  per  M  cu.  ft.  which  has  been  ex- 
tended to  a  majority  of  public  land  areas 
in  U.S.  on  gas  produced  on  public  domain. 
Federal  royalty  is  computed  on  full  vol- 
ume of  residue  gas  sold  as  shown  by  plant 
meter  readings  and  prorated  Lack  to  the 
individual  leases.  Compulation  of  royalty 
on  volume  basis  <>i"  loss  than  1,000  percent 
of  gas  would  tend  to  negate  explicit  intent 
of  the  law,  regulations,  and  lease  terms. 
Therefore,  appeal  is  denied. 
The  Atlantic  Refining  Co..  et  al.  Las 
Cruces  029096(a),  GS-15-0&G  (Feb.  25, 
1948) 

Since  the  operation  of  the  "Bicycle 
Rental  Unit"  in  East  Potomac  Park  is 
covered  by  the  existing  contract  with  Gov- 
ernment Services,  Inc.,  the  privilege  of 
operating  that  concession  cannot  be  taken 
away  from  GSI  so  long  as  the  contract  re- 
mains in  force  and  GSI  is  willing  to,  and 
does,  render  satisfactory  service  there- 
under. 

It  is  for  the  Secretary  to  determine 
whether  a  contract  for  bicycle  rental  op- 
erations at  another  location  in  the  Na- 
tional Capital  Parks  system  shall  be 
granted  to  a  concessioner  other  than  GSI, 
and  the  Secretary's  determination  on  the 
point  will  be  binding  upon  GSI. 
Operation  of  Bicycle  Concession  Facilities 
in  East  Potomac  Park,  M-35036  (Mar.  31. 
1948) 
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Operation  of  bicycle  concession  facilities 
in  East  Potomac  Park. 
Memorandum  (Apr.  13, 1948) 
See  M-35036  (Mar.  31, 1948) 

Art.  IX  of  1926  concession  contract  be- 
tween U.S.  and  Sequoia  and  Kings  Canyon 
National  Parks  Company  gave  U.S.  com- 
plete title  to  all  buildings,  fixtures,  etc. 
Company  has  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to  an- 
other person.  Since  Department  officials  in 
reports,  etc.,  regarded  for  many  years  the 
buildings  as  belonging  to  Company,  com- 
promise suggested  giving  U.S.  ownership 
of  buildings  and  company  favorable  terms 
on  other  matters. 

Solicitor's  Opinion,  M-35045  (June  2, 
1948) 

The  question  whether,  after  the  approval 
of  the  sale  by  an  Indian  lessor  to  his  lessee 
of  allotted  land  covered  by  the  lessee,  the 
lessor  retained  the  right  to  collect  the  crop- 
share  rental  prescribed  in  the  lease  for  the 
year  in  which  the  sale  of  the  land  was  ap- 
proved depends  upon  the  terms  of  the  lease 
contract  and  the  time  of  the  merger  of 
the  interests  based  upon  the  lease  with  the 
fee. 

Right  of  Lessor  of  Indian  Allotment  to 
Collect  Bent  After  Sale  of  Allotment,  M- 
35096  (Apr.  29,  1949) 

Under  the  contract  of  Apr.  7,  1939,  as 
amended  by  the  contract  of  July  10,  1942, 
the  District's  part  of  the  cost  of  the  Parker 
Power  Plant  and  incidental  works,  as 
defined  in  Art.  II,  does  not  include  as  an 
item  of  cost  interest  during  construction, 
and  in  applying,  under  Art.  12,  the  sum 
of  $75  per  day  for  each  generating  unit  as 
a  credit  to  amortization  with  interest  at 
the  rate  of  4%  per  annum  the  interest  is 
to  be  computed  as  simple  interest  from  the 
dates  when  Units  3  and  4  were  placed  in 
regular  operation. 

Contracts  dated  Feb.  10,  1933,  Sept.  29, 
1936,  Apr.  7,  1939,  and  July  10,  1942,  are 
summarized. 

All  attorneys  who  studied  this  matter 
agreed  there  is  no  occasion  or  warrant 
for  the  computation  of  compound  interest. 
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In  none  of  the  contracts  is  there  a  state- 
ment that  the  cost  of  construction  shall 
include  a  component  for  interest  during 
construction. 

Bureau  correspondence  dated  Sept.  15, 
1938,  from  Chief  Engineer  to  the  District 
Counsel,  subject — Sale  of  Electric  Energy 
to  Salt  River  Valley  Users  Assn.  and  Cen- 
tral Arizona  Light  and  Power  Co. — Parker 
Dam  project  states  that  of  the  new  power 
revenues  received  there  would  be  a  50-50 
division.  The  first  part  to  be  applied  on 
repayment  of  the  Govt.'s  part  of  the 
investment  in  the  power  plant  and  the 
other  half  to  be  applied  to  amortization, 
with  interest  at  3^%  per  annum,  of  the 
part  of  the  investment  in  the  power  state- 
ment plant  allocated  to  the  District.  From 
the  revenue  figures,  the  interest  figure  and 
time  interval  stated,  it  is  apparent  that 
what  was  in  the  mind  of  the  Chief 
Engineer  and  what  was  subsequently 
incorporated  in  the  contract  was  amortiza- 
tion of  the  District's  share  of  the  cost, 
with  interest  beginning  when  power  rev- 
enues became  available. 

For  purposes  of  amortization,  the 
interest  would  commence  when  the  amor- 
tization commenced  and  the  contract  must 
be  so  construed. 

Interest  During  Construction  Under  the 
Supplemental  Contract  for  Division  of 
Power  Revenues  at  Parker  Dam,  Dated 
July  10,  1942,  Between  the  U.S.  and  the 
Metropolitan  Water  District  of  Southern 
Calif.  (Symbol  and  No.  Ilr-712)— Parker 
Dam  Project  (July  26,  1949) 

No  additional  timber  may  be  made  avail- 
able to  a  buyer  under  a  timber  sale  con- 
tract merely  because  the  volume  estimate 
contained  in  the  contract  turned  out  to 
be  greater  than  the  amount  of  timber 
available  for  cutting,  in  a  case  where  the 
terms  of  the  contract  make  it  clear  that 
the  Govt,  was  merely  selling  the  timber 
designated  for  cutting  on  a  specified  tract 
of  land  and  was  not  guaranteeing  that  the 
estimated  volume  of  lumber  could  be 
derived  from  the  timber  on  the  land. 
Bolert  F.  Walker,  Great  Falls  087596, 
A-25753  (Dec.  9, 1949) 
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A  regulation  providing  that  assignments 
of  farming  and  grazing  leases  may  be 
made  only  with  the  consent  of  the  sure- 
ties does  not  prevent  the  substitution  of 
new  sureties  after  the  original  sureties 
have  declined  to  give  their  assent  to  the 
assignment. 

When  such  leases  have  been  assigned 
by  the  lessee  and  then  reassigned  by  the 
assignee  to  another  person  for  whom  he 
acted  without  disclosing  the  fact  of  his 
agency,  the  assignor  cannot  complain  that 
the  reassignment  is  invalid  because  the 
identity  of  his  principal  was  not  disclosed 
by  the  assignee  to  the  assignor. 

Assignors  of  such  leases  who  have  re- 
ceived full  consideration  for  the  assign- 
ments have  no  standing  to  raise  the  ques- 
tion whether  the  terms  of  the  leases  have 
been  violated  by  the  assignee. 

Assignors  cannot  unilaterally  withdraw 
from  assignments  of  such  leases  while  the 
Department  is  considering  whether  to  ap- 
prove the  assignments. 

The  question  of  giving  departmental  ap- 
proval to  assignments  of  such  leases  does 
not  become  moot  because  the  terms  of  the 
leases  have  expired,  or  because  the  assign- 
ors and  the  assignees  have  become  in- 
volved in  litigation  in  which  the  validity 
of  the  assignments  may  be  brought  into 
question. 

Charles  Phelps  and  Rose  Phelps,  Crow  and 
Northern  Cheyenne,  11559 — 1948,  IA-3 
(Jan.  4, 1950) 

Sec.  47  of  the  General  Timber  Sale 
Regulations  does  not  prevent  a  purchaser 
of  Indian  timber,  who  is  operating  under 
a  union  shop  agreement  with  a  labor  un- 
ion which  admits  Indians  to  membership, 
from  requiring  Indian  employees,  as  a  con- 
dition of  continuing  in  his  employment,  to 
join  such  labor  union  and  to  maintain  their 
membership  therein. 

The  National  Labor  Relations  Act,  as 
amended,  prohibits  a  purchaser  of  Indian 
timber  from  requiring  Indian  applicants 
for  employment  to  be  members  of  a  labor 
union  as  a  condition  of  obtaining  employ- 
ment. 

Labor  Union  Membership  of  Indians  who 
Have  Preference  in  Employment   Under 
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General  Timber  Sale  Regulations,  M-36017 
(Feb.  1,  1950) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  pro- 
visions of  the  contracts,  dated  Feb.  10, 
1933,  and  Sept.  29,  1936.  An  audit  of  ac- 
counts for  the  above  period  showed  that 
costs  allocated  to  the  District  were  under- 
stated by  $224,627. 

The  District  contends  that  the  deter- 
mination of  the  Secretary  was  considered 
and  accepted  as  final  to  all  charges  up  to 
that  date  in  a  manner  binding  upon  both 
parties.  The  question  arises  as  to  what 
extent  is  the  Acting  Secretary's  statement 
with  respect  to  the  amount  of  the  credit 
binding  on  the  U.S.? 

Sees.  71,  72,  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office 
has  been  vested  with  the  exclusive  author- 
ity to  settle  and  adjust  all  accounts  in 
which  the  U.S.  is  involved. 

Were  administrative  determinations 
final  and  conclusive,  it  is  difficult  to  see 
how  GAO  could  perform  its  function  of 
adjusting  and  settling  such  accounts.  Sec. 
74  supports  the  above  conclusion  for  it 
provides  that  even  after  an  account  has 
been  settled  by  GAO  the  party  whose 
account  has  been  settled  or  the  head  of  the 
executive  department  concerned  may  ob- 
tain a  revision  of  said  account  by  the 
Comptroller  General  of  the  U.S.  In  sum- 
mary, the  executive  departments  can 
revise  statement  or  accounts  up  until  bal- 
ances have  been  certified  by  GAO.  Balances 
certified  by  GAO  are  binding  on  the  execu- 
tive branch  of  the  Govt.  Balances  as  certi- 
fied by  GAO  are,  however,  not  binding  on 
the  courts.  Questions  in  respect  of  accounts 
are  open  for  judicial  determination  when 
properly  presented  before  a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant, 
the  question  arises  is  the  U.S.  estopped  by 
the  contract  itself  from  charging  any  part 
of  general  plant  cost  to  apportionable 
power  plant  construction  costs  as  agreed 
to  between  the  U.S.  and  the  District.  There 
is  no  judicial  determination  of  the  ques- 
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tion.  However,  there  is  nothing  in  the  con- 
tract which  would  indicate  that  the  parties 
intended  to  exclude  from  consideration 
related  subsidiary  parties  intended  to 
exclude  from  consideration  related  sub- 
sidiary or  indirect  costs,  as  distinguished 
from  the  costs  directly  involved  in  con- 
structing the  works,  the  provisions  of 
Art.  11. 

There  is  a  question  as  to  whether  the 
U.S.,  in  effect,  acquired  any  remaining 
interest  of  the  District  in  the  camp  under 
the  1933  contract  by  crediting  to  the  Dis- 
trict's construction  cost  obligations  under 
the  contract  the  sum  of  $58,700.  The  pro- 
visions of  Art.  12  of  the  1933  contract  state 
"The  United  States  shall  not  be  under  any 
Obligation  to  repay  to  the  District,  or 
otherwise  contribute  toward,  the  cost  of 
any  works  built  with  funds  provided  by 
the  District."  Therefore,  this  provision  in 
the  1933  contract  requires  that  the  said 
credit  of  $58,700  be  rescinded  in  effecting 
final  financial  settlement  with  the  District. 
Legal  Assistance  on  Various  Matters  In- 
volved in  the  Relationship  between  the 
U.S.  and  Metropolitan  Water  District  on 
Parker  Dam  and  Parle  Dam  Power  Projects 
(July  19, 1950) 

An  amendment  to  a  tribal  Indian  attor- 
neys' contract,  the  effect  of  which  is  to  re- 
move an  ambiguity  created  by  the  condi- 
tional approval  of  the  contract,  should  be 
approved  where  the  amendment  conforms 
to  the  construction  placed  upon  the  condi- 
tional approval  by  the  contract-approving 
officer. 

Amendment  to  Attorneys'  Contract  with 
Yavapai  Apache  Indian  Community,  IA-27 
(July  25, 1950) 

The  delay  of  a  supplier  in  furnishing 
to  a  contractor  an  article  needed  in  the 
performance  of  the  contract  is  not  an  un- 
foreseeable cause  within  the  meaning  of 
the  standard  "Delays — Liquidated  Dam- 
ages" provision  included  in  the  contract, 
when  such  delay  is  due  to  a  misunder- 
standing between  the  contractor  and  the 
supplier  and,  therefore,  the  assessment  of 
liquidated  damages  because  of  the  delay 
is  proper. 

Rogers  Brothers  Corporation,  CA-86 
(Nov.  1,  1950) 
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Increased  costs,  allegedly  incurred  by  a 
construction  contractor  because  a  Govt, 
agency  failed  to  furnish,  as  required  by 
the  contract,  steel  reinforcing  bars  needed 
in  the  performance  of  the  work  are  in  the 
nature  of  unliquidated  damages  which  an 
administrative  official  of  the  Govt,  is  with- 
out authority  to  consider. 
Stebbins  Construction  Company,  CA-98 
(Nov.  2,  1950) 

A  contracting  officer  is  without  authority 
to  extend  the  time  for  performing  a  con- 
tract because  the  order  to  proceed  was 
issued  at  a  time  when  the  contractor's 
equipment  and  labor  force  were  engaged  on 
other  work  and,  for  that  reason,  the 
contractor  was  unable  to  start  work 
immediately. 

Where  the  records  of  the  Weather  Bu- 
reau show  that  the  temperature  and  the 
precipitation  were  not  unusual  for  the 
season  of  the  year  at  the  site  of  the  work, 
the  time  for  performing  the  contract  can- 
not properly  be  extended  on  account  of  the 
weather  under  Art.  9  of  the  standard  form 
of  contract. 

Appeal  of  Edwin  R.  Mitchell,  Trading  as 
C.  E.  Mitchell  and  Sons,  CA-90  (Nov.  13, 
1950) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  by  a  con- 
struction contractor  because  a  threatened 
exhaustion  of  appropriated  funds  neces- 
sitated a  curtailment  of  operations  over  a 
period  of  several  months  is  in  the  nature 
of  a  claim  for  unliquidated  damages,  and 
an  administrative  official  is  without  au- 
thority to  consider  such  a  claim. 
T.  E.  Connolly,  Inc.,  CA-101  (Nov.  29, 
1950) 

A  series  of  letters  from  a  contractor 
claiming  additional  compensation  as  a  mat- 
ter of  right  under  a  contract  do  not  consti- 
tute a  written  request  for  relief  from  losses 
within  the  meaning  of  the  Lucas  Act  of 
Aug.  7,  1946. 

David  A.  Richardson  and  Zia  P.  Richard- 
son, CA-7  (Supp.)    (Dec.  5,  1950) 

A  vendor  of  real  estate  to  the  U.S.,  who 
has  received  payment  in  advance  to  cover 
future  damage  to  his  remaining  property 
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that  may  occur  because  of  the  "construc- 
tion, operation,  and  maintenance  of  rec- 
lamation works"  on  the  purchased  land, 
cannot  properly  be  compensated  under 
the  Interior  Department  Appropriation 
Act,  1951,  for  subsequent  damage  to  his  re- 
maining property  resulting  from  the  seep- 
age of  water  from  a  reclamation  reservoir 
maintained  on  the  land  which  he  conveyed. 
Dillard  B.  Hicks,  TA-33(Ir.)  (Jan.  23. 
1951) 

Where  a  lump-sum  contract  covering  the 
clearing  of  a  reservoir  site  contained  an 
estimate  that  there  were  "approximately 
550  trees  ranging  from  6  to  18  inches  in 
diameter,"  but  that  "the  tree  count  is  ap- 
proximate only  and  the  contractor  shall 
be  entitled  to  no  additional  compensation 
because  of  any  variation  therefrom,"  and 
the  contractor  allegedly  cut  down  a  total 
of  1,785  trees  at  an  alleged  additional  cost 
of  $30,000,  the  contractor  is  not  entitled  to 
any  extra  compensation. 
Appeal  of  Dawson  d  Coroett,  CA-S9 
(Apr.  3, 1951) 

A  finding  of  fact  by  a  contracting  officer 
that  excavation  by  a  contractor  of  certain 
material  placed  in  a  compacted  embank- 
ment along  a  canal  should  be  classified  as 
excavation  for  canal  and  wasteways  and 
not  as  excavation  for  core  banks  tvas 
proper. 

Increased  costs,  allegedly  incurred  by  the 
contractor  because  the  Govt,  delayed  in 
obtaining  part  of  the  right-of-way  for  a 
canal,  are  in  the  nature  of  unliquidated 
damages,  which  an  administrative  official 
of  the  Govt,  is  without  authority  to 
consider. 

Appeal  of  J.  A.  Terteling  &  Sons,  Inc.,  CA- 
100  (Apr.  18, 1951) 

A  claim  based  on  increased  costs  alleged- 
ly incurred  by  a  construction  contractor 
because  a  Govt,  agency  delayed  in  furnish- 
ing certain  materials  specified  in  the  con- 
tract is  in  the  nature  of  a  claim  for 
unliquidated  damages  which  an  adminis- 
trative officer  of  the  Govt,  is  without 
authority  to  entertain. 
Appeal  of  Haas  &  Rothschild,  CA-111 
(Apr.  23, 1951) 
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Where  a  contract  provides  that  if  the 
contractor  is  dissatisfied  with  a  decision 
of  the  contracting  officer  it  must  file  a  writ- 
ten protest  with  the  contracting  officer 
within  10  days,  and  where  the  contractor 
allegedly  performed  extra  work  under  in- 
structions from  the  contracting  officer  but 
filed  no  written  protest  until  21  months 
after  all  work  under  the  contract  had  been 
completed,  the  Department  is  without  au- 
thority to  pay  additional  compensation  to 
the  contractor. 

Appeal  of  the  Shoshone  Company,  CA-112 
(Apr.  23,  1951) 

A  claim  for  additional  compensation  to 
offset  the  costs  to  a  construction  contrac- 
tor of  extra  work  in  installing  girders  and 
chimneys  in  buildings  at  a  Govt,  camp, 
where  such  extra  work  was  not  ordered  in 
writing  by  the  contracting  officer,  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages which  an  administrative  officer  of  the 
Govt,  is  without  authority  to  consider. 

Where  correspondence  between  the  con- 
tractor and  the  contracting  officer  indi- 
cates that  the  Govt,  had  agreed  to  pay  an 
additional  fixed  amount  for  a  ''dormitory 
fan  stack"  at  the  camp,  a  determination  by 
the  contracting  officer  authorizing  pay- 
ment was  proper,  even  though  the  claim- 
ant had  not  accepted  an  order  for  changes 
including  the  item  in  question. 
Appeal  of  Dudley  ConstruoUdn  Co.,  CA-103 
(Apr.  25,1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein, 
actual  or  relative,"  there  is  no  authority 
for  adjusting  the  unit  prices  to  cover  ad- 
ditional costs  allegedly  arising  out  of  the 
existence  of  an  excess  or  a  deficiency  in 
the  quantities  stated  in  the  schedule. 
Appeal  of  C.  F.  Lytle  Company  and  Green 
Construction  Company,  CA-99  (May  3, 
1951) 

Appeal  from  a  decision  of  the  contracting 
officer  under  Contract  No.  174r-1183. 
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Where  contract  specifications  contain  a 
provision  that  after  the  contract  is  award- 
ed the  Govt,  will  furnish  the  contractor 
with  specific  design  drawings  in  addition 
to  the  drawings  contained  in  the  specifica- 
tions, there  is  no  authority,  in  the  absence 
of  mistake  or  misrepresentation  by  the 
Govt.,  to  allow  the  contractor  an  extension 
of  time  for  delay  because  the  latter  draw- 
ings were  different  from  what  the  con- 
tractor anticipated. 

Sclimitt  Steel  Company,  CA-116  (June  14, 
1951) 

A  claim  based  on  increased  costs  al- 
legedly incurred  by  a  construction  contrac- 
tor because  a  Govt,  agency  delayed  in  fur- 
nishing certain  material  specified  in  the 
contract  is  in  the  nature  of  a  claim  for 
unliquidated  damages,  which  an  adminis- 
trative officer  of  the  Govt,  is  without  au- 
thority to  entertain. 

Stiers    Bros.    Construction    Co.,    CA-118 
(June  20, 1951) 

If  a  contractor  is  required  to  operate  ac- 
cording to  a  drawing  prepared  by  the 
Govt,  the  contractor  is  not  responsible  for 
the  consequences  of  defects  in  the  drawing. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor  was  required  to  excavate 
several  hundred  additional  cubic  feet  of 
earth,  the  Govt,  should  pay  for  the  excava- 
tion in  the  manner  provided  for  in  the  con- 
tract. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor,  while  demolishing  a  wall, 
broke  a  power  cable,  which  the  drawing 
showed  to  be  at  a  different  place,  the  Govt, 
should  reimburse  the  contractor  for  its  ex- 
penses in  repairing  the  cable. 
Krendel  Construction  Company,  CA-104- 
106  (June  27,  1951) 

Where  a  contract  specification,  drafted 
by  the  Govt.,  provided  that  payment  for  a 
pipeline  should  be  made  on  the  basis  of  the 
weight  of  the  material  used  in  constructing 
the  pipeline,  but  where  the  specification  is 
ambiguous  as  to  whether  the  material 
used  in  joining  the  pipes  is  to  be  included 
in  the  computation  for  payment,  the  speci- 
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fication  will  be  construed  against  the  Govt 
in  so  far  as  the  ambiguity  is  concerned. 
Morrison-Knudsen     Company,     Inc.,     and 
Peter  Kiewit  Sons'  Co.,  CA-114  (June  27, 
1951) 

Where  a  contract  was  entered  into  on 
July  13,  1950,  the  additional  demands  on 
the  supply  of  labor  and  materials  resulting 
from  the  war  in  Korea,  which  began  on 
June  25, 1950,  were  not  among  the  "unfore- 
seeable causes"  of  delay  that  would  per- 
mit the  contracting  officer,  under  the  pro- 
visions of  Standard  Form  33,  to  extend  the 
time  of  performance. 

However,  as  the  Govt,  suffered  no  actual 
damage  or  inconvenience  because  of  the 
delay,  the  case  will  be  referred  to  the 
Comptroller  General  with  a  recommenda- 
tion that  it  would  be  just  and  equitable  to 
remit  the  liquidated  damages. 
Appeal  of  George  E.  Kellar,  CA-121  (July 
16,1951) 

Art  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Dam- 
ages" requires,  as  a  condition  precedent  to 
the  exercise  by  the  Govt,  of  its  rights  to 
hold  a  contractor  liable  for  damage  inci- 
dent to  delay,  that  the  Govt,  must  "by 
written  notice  terminate  the  right  of  the 
contractor  to  proceed." 

Where  the  Govt,  has  refrained  from  ex- 
ercising its  power  under  a  contract  to  ter- 
minate the  right  of  the  contractor  to 
proceed  in  the  case  of  delay,  and  has 
permitted  the  contractor  to  complete  the 
work,  the  Govt,  is  required  to  pay  to  the 
contractor  the  amount  calculated  in  ac- 
cordance with  the  terms  of  the  contract, 
including  an  escalation  clause  providing 
for  an  adjustment  of  the  contract  price  to 
compensate  the  contractor  for  changes  in 
the  cost  of  labor  and  materials  during  the 
life  of  the  contract,  and  this  is  so  irrespec- 
tive of  whether  the  delay  was  attributable 
to  "unforeseeable  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  the 
contractor." 

Daroy  Products  of  Steel  Plate  Corpora- 
tion, CA-108  (July  27,  1951) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  a  motor  needed  in  the  per- 
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formance  of  the  contract  is  excusable  un- 
der the  standard  "Delays-Liquidated 
Damages"  provision  included  in  the  con- 
tract where  the  contract  was  entered  into 
prior  to  the  Korean  conflict  and  the  delay 
resulted  from  an  order  of  the  National 
Production  Authority  limiting  the  supply 
of  copper. 

Appeal  of  Pelton  Water  Wheel  Co.,  CA- 
128  (Aug.  30,  1951) 

The  purpose  of  an  escalation  provision 
in  a  contract  is  to  make  available  a  means 
of  adjusting  the  contract  price  to  cover  the 
fluctuations  in  costs  during  the  perform- 
ance period  of  the  contract. 

Where  the  Govt,  directed  a  contractor  to 
suspend  operations  under  the  contract  for 
a  period  of  time,  and  the  contractor  had 
no  actual  costs  of  performance  during  the 
period  of  the  required  suspension,  cost 
data  for  the  period  of  the  enforced  work 
stoppage  should  not  be  included  in  calcu- 
lating the  amount  of  the  adjustment  under 
an  escalation  provision  in  the  contract. 
Allis-Chalmers  Mfg.  Co.,  CA-127  (Aug.  31, 
1951) 

Where  the  lumber  required  for  con- 
structing temporary  housing  was  available 
at  an  increased  price  in  the  area  where  the 
houses  were  being  erected,  the  fact  that  the 
local  supply  of  lumber  was  somewhat  cur- 
tailed because  of  adverse  weather  condi- 
tions and  strikes  does  not  entitle  the  con- 
tractor, under  the  provisions  of  Art.  9  of 
Standard  Form  No.  23,  to  an  extension  of 
time  for  performing  the  contract. 
Unit  Company,  Inc.,  CA-132  (Sept.  28, 
1951) 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  for  the  per- 
formance of  the  contract  is  not  due  to  an 
unforeseeable  cause  such  as  would  excuse 
prompt  performance,  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 
dinary, or  unusual  that  they  could  not 
have  been  anticipated  at  the  time  when 
the  contract  was  entered  into. 
Appeal  of  C.  B.  Lauch  Construction  Co 
CA-133  (Oct.  10, 1951) 
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The  inability  of  a  contractor  to  obtain 
supplies  needed  for  performing  the  con- 
tract is  ordinarily  not  an  unforeseeable 
cause  within  the  meaning  of  Art.  9  of  the 
standard  form  of  construction  contract, 
such  as  would  permit  the  contracting  offi- 
cer to  extend  the  time  of  performance. 

Where  the  schedule  of  rates  of  payment 
covering  the  "drilling,  developing  and  cas- 
ing" of  an  artesian  well  are  fixed  on  the 
basis  of  each  100  feet  completed,  the  De- 
partment, in  the  absence  of  an  order  for 
changes,  is  without  authority  to  pay  addi- 
tional compensation  for  67  feet  of  well 
which  was  drilled  but  not  cased. 

Where  the  successful  bidder  for  the  con- 
tract wrote  "20  ft."  in  the  blank  space  fol- 
lowing the  instruction,  "Bidder  is  to  state 
length  of  screen  needed  to  fully  develop 
the  well  on  which  his  bid  is  based,"  the 
Department  is  without  authority  to  pay 
additional  compensation  under  the  con- 
tract because  the  contractor  used  a  larger 
screen. 

Gray    Artesian    Well    Company,    CA-126 
(Oct.  30,  1951) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein,  ac- 
tual or  relative,"  there  is  no  authority  for 
adjusting  the  unit  prices  to  cover  addi- 
tional costs  allegedly  arising  out  of  the 
existence  of  an  excess  or  a  deficiency  in 
the  quantities  stated  in  the  schedule. 

Where  a  contract,  drafted  by  the  Govt., 
contains  a  provision  that  the  contractor 
"will  be  required  to  procure  material  for 
backfill  from  the  borrow  areas  as  shown 
on  *  *  *»  a  specified  drawing,  and  that 
material  for  specified  operations  "shall  be 
obtained"  from  specified  geographic  loca- 
tions, and,  after  commencement  of  the 
work,  a  Govt,  representative  "suggests" 
that  the  material  be  obtained  from  a  differ- 
ent location,  resulting  in  a  material  change 
in  the  character  and  cost  of  the  work,  the 
contractor  is  entitled  to  an  equitable  ad- 
justment covering  the  additional  costs 
incurred. 

Appeal  of  George  B.  Henly  Construction 
Co.  Inc.,  CA-120  (Nov.  1,  1951) 
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Where  a  contractor  on  Apr.  25,  1950,  re- 
ceived notice  of  the  award  of  the  contract, 
but  failed  to  order  essential  material  until 
August  21, 1950,  and  by  that  time  a  scarcity 
of  such  material  had  resulted  from  the 
Korean  conflict  (which  had  begun  on  June 
25,  1950),  delay  in  performance  of  the  con- 
tract attributable  to  the  difficulty  of  ob- 
taining the  scarce  material  is  not  excus- 
able as  "due  to  unforeseeable  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor." 
Lakeside  Bridge  and  Steel  Company,  CA- 
137  (Nov.  27, 1951) 

Where  the  specifications  of  a  construc- 
tion contract  require  the  installation  of 
single  laundry  trays  and  the  drawings  re- 
quire the  installation  of  double  laundry 
trays,  the  specifications  control  under  a 
contractual  provision,  drafted  by  the  Govt., 
which  states  that  "In  case  of  difference 
between  drawings  and  specifications,  the 
specifications  shall  govern." 
Appeal  of  Boespflug-Kiewit-Morrison,  CA- 
139  (Nov.  30, 1951) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the  Govt, 
allegedly  delayed  in  delivering  drawings, 
furnishing  materials,  and  providing  a  site 
for  the  work  is  in  the  nature  of  a  claim  for 
unliquidated  damages,  which  an  adminis- 
trative official  of  the  Govt,  is  without  au- 
thority to  consider  or  settle. 
Peter  Kieivit  Sons'  Co.  and  Morrison- 
Knudsen  Co.,  Inc.,  CA-141  (Dec.  5,  1951) 

Where  slides  occurred  during  trimming 
operations  in  a  canal  because  the  con- 
tractor used  an  unusually  heavy  trimming 
machine  without  taking  precautions  to  dis- 
tribute the  weight  of  the  machine,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation to  cover  the  cost  of  removing  the 
material  which  slid  to  the  canal  floor. 

Art.  4  of  Standard  Form  No.  23  is  de- 
signed to  provide  a  procedure  under  which 
the  Govt,  may  alter  a  contract  in  order  to 
meet  unanticipated  physical  conditions,  i.e., 
conditions  which  were  unknown  at  the 
time  when  the  specifications  and  drawings 
were  prepared  and  which  require  a  sub- 
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stantial  change  in  the  plans  or  specifica- 
tions, or  unknown  subsurface  conditions 
of  an  unusual  nature  differing  materially 
from  those  ordinarily  encountered  and 
generally  recognized  as  inhering  in  the 
character  of  the  work  specified. 
Western  Contracting  Corp.,  CA-135  (Dec. 
26,  1951) 

The  unexpected  difficulty  of  a  contractor 
in  obtaining  material  necessary  for  the 
performance  of  a  contract  is  not  an  unfore- 
seeable cause  of  delay  such  as  would  ex- 
cuse prompt  performance  of  the  contract, 
unless  the  difficulty  was  attributable  to 
conditions  so  abnormal,  extraordinary,  or 
unusual  that  they  could  not  reasonably 
have  been  anticipated  at  the  time  when  the 
contract  was  entered  into. 
J.  E.  Harvey,  CA-140  (Dec.  29,  1951) 

Where  a  contract  provides  that,  in  event 
of  delay  in  performance,  the  contractor 
must  file  a  written  notification  with  the 
contracting  officer  within  ten  days  from 
the  beginning  of  such  delay  if  the  contrac- 
tor wishes  to  assert  that  the  cause  of  the 
delay  was  excusable,  a  failure  upon  the 
part  of  the  contractor  to  give  the  required 
notice  warrants  the  rejection  on  proce- 
dural grounds  of  a  subsequent  contention 
by  the  contractor  that  the  delay  w.°s 
excusable. 

Where  a  supplier  selected  by  a  contrac- 
tor furnished  defective  material,  delay 
thereby  caused  in  the  performance  of  the 
contract  is  not  excusable. 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  to  the  per- 
formance of  the  contract  does  not  excuse 
prompt  performance  unless  the  delay  was 
caused  by  conditions  so  abnormal,  ex- 
traordinary, or  unusual  that  they  could 
not  have  been  anticipated  at  the  time  when 
the  contract  was  made. 
Porcelain  Products,  Inc.,  CA-144  (Jan.  16, 
1952) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
because  other  contractors  performed  re- 
lated work  were  late  in  completing  it  is  in 
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the  nature  of  a  claim  for  unliquidated 
damages,  which  an  administrative  official 
of    the    Govt,    is    without    authority    to 
consider. 

Flora   Construction   Corporation,   CA-148 
(Feb.  8,1952) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt, 
delayed  in  furnishing  structural  steel  is  in 
the  nature  of  a  claim  for  unliquidated  dam- 
ages, which  an  administrative  official  of 
the  Govt,  is  without  authority  to  consider. 

As  the  delayed  performance  did  not  re- 
sult from  "changes  in  the  drawings  and/ 
or  specifications,"  but,  rather,  resulted 
from  the  failure  of  the  Govt,  to  furnish 
promptly  the  structural  steel,  no  equitable 
adjustment  to  cover  additional  costs  to  the 
contractor  may  be  made  by  the  Depart- 
ment under  Art.  3  of  Standard  Form  No. 
23. 

As  the  Govt,  did  not  "at  any  time  sus- 
pend the  whole  or  any  portion  of  the  work 
under  this  contract,"  as  stated  in  par.  14 
of  the  specifications,  payment  of  additional 
compensation  as  provided  for  in  that  para- 
graph would  not  be  proper. 
Parker-Schrem  Company,  CA-152  (Mar.  5, 
1952) 

As  Art.  15  of  Standard  Form  No.  23 
(Construction  Contract)  provides  that  all 
disputes  as  to  questions  of  fact  shall  be 
decided  by  the  contracting  officer  "sub- 
ject to  written  appeal  by  the  contractor 
within  thirty  days  to  the  head  of  the  de- 
partment concerned  or  his  duly  authorized 
representative,"  the  Department  is  with- 
out authority  to  consider  an  appeal  by  a 
contractor  taken  more  than  two  months 
after  the  date  of  the  decision  of  the  con- 
tracting officer. 

J.  C.  Boespflug  Construction  Co.,  Peter 
Kiewit  Sons1  Co.,  and  Morrison-Knudsen 
Co.,  Inc.,  CA-155  (Mar.  5, 1952) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays— Damages" 
requires,  as  a  condition  precedent  to  hold- 
ing a  contractor  liable  under  its  provisions 
for  damages  incident  to  delay,  that  the 
Govt,  by  written  notice  terminate  the  right 
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of  the  contractor  to  proceed  and  then  pro- 
cure the  supplies  elsewhere. 

A  paragraph  of  the  specifications  under 
a  supply  contract  providing  for  termina- 
tion of  the  contract  in  the  event  of  a  breach 
and  for  assessment  against  the  contractor 
of  any  extra  costs  incurred  by  the  Govt, 
in  procuring  the  supplies  elsewhere  is  in- 
applicable in  a  situation  where  the  con- 
tractor breached  the  contract  by  failing 
to  make  delivery  within  the  time  specified 
in  the  contract,  but  the  Govt.,  despite  the 
breach,  permitted  the  contractor  to  com- 
plete the  performance  of  the  contract. 

In  the  absence  of  a  pertinent  provision 
in  a  supply  contract  governing  the  matter 
of  damages  in  the  event  of  a  delay  in  de- 
livery, the  Govt,  must  rely  on  the  general 
principles  of  the  common  law  in  asserting 
a  claim  for  damages  based  upon  delay. 

Under  the  common  law,  a  person  who 
breaches  a  supply  contract  by  failing  to 
make  delivery  within  the  time  agreed  upon 
is  only  liable  for  such  consequences  of  the 
breach  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  when  the  contract  was 
made. 

The  Standard   Transformer  Co.,   CA-129 
(Mar.  25,  1952) 

The  Defense  Minerals  Exploration  Ad- 
ministration may,  for  its  own  convenience, 
and  pursuant  to  a  specific  provision  in  a 
contract,  make  directly  to  an  independent 
contractor  or  supplier  any  payment  which 
may  be  due  such  person  because  of  work 
done  for  or  for  supplies  furnished  to  a 
prime  contractor  under  an  exploration 
contract  with  the  U.S. 

The  DMEA  should  not  consent  to  an 
assignment  by  a  prime  contractor  to  an 
independent  contractor  of  payments  due 
under  an  exploration  contract. 
Assignment  of  Interest  Under  DMEA 
Contracts;  Direct  Payments  to  Indepen- 
dent Contractors,  M-36126  (Apr.  14,  1952) 

As  Art.  12  of  Standard  Form  No.  23 
(Supply  Contract)  provides  that  all  dis- 
putes as  to  questions  of  fact  shall  be  de- 
cided by  the  contracting  officer  "subject 
to  written  appeal  by  the  contractor  within 
30  days  to  the  head  of  the  department  or 
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his  duly  authorized  representative,"  the 
Department  is  without  authority  to  con- 
sider an  appeal  by  the  contractor  taken 
more  than  two  years  after  the  date  of  the 
decision  of  the  contracting  officer. 
Independent  Iron  Works,  Inc.,  CA-162 
(June  11,  1952) 

The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining  its 
meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  necessary 
by  the  construction  of  an  irrigation  pipe- 
line on  the  land  by  the  Bur.  of  Reclama- 
tion constituted  damages  suffered  by  the 
landowner  as  a  direct  result  of  the  activi- 
ties of  the  Bur.  of  Reclamation  on  the  land, 
and  claims  for  such  damages  properly  may 
be  paid  under  the  Interior  Department  Ap- 
propriation Act,  1952. 

Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026, 175r- 
2205  and  175r-1836,  M-36134  (June  19, 
1952) 

The  failure  of  a  supplier  to  perform  its 
obligation  to  a  contractor  is  ordinarily  a 
normal  hazard  of  business  assumed  by  the 
contractor,  and  is  not  within  the  category 
of  "unforeseeable"  causes  such  as  would 
excuse  delay  in  the  performance  of  the 
contract. 

The  fact  that  the  ability  of  a  supplier  to 
furnish  needed  material  is  adversely  af- 
fected by  the  necessity  of  complying  with 
a  governmental  order  or  regulation  under 
the  Defense  Production  Act  cannot  be  re- 
lied upon  by  a  contractor  as  excusing  delay 
on  its  part  under  sec.  22  of  Regulation  2 
of  the  National  Production  Authority. 

Where,  as  a  result  of  the  contractor's 
delay  in  placing  an  order  with  a  supplier 
for  needed  material,  the  supplier's  ability 
to  deliver  was  affected  adversely  by  a  gov- 
ernmental order  or  regulation  under  the 
Defense  Production  Act,  the  effect  of  the 
governmental  program  upon  the  supplier 
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does  not  excuse  delay  on  the  part  of  the 
contractor  in  performing  the  contract. 
Pacific    Coast    Engineering    Co.,    CA-158 
(Aug.  27, 1952) 

A  claim  for  additional  compensation 
based  upon  increased  costs  allegedly  in- 
curred by  a  contractor  because  the  Govt, 
furnished  defective  material  and  thus  de- 
layed the  work  is  in  the  nature  of  a  claim 
for  unliquidated  damages,  which  an  ad- 
ministrative officer  of  the  Govt,  is  without 
authority  to  consider. 

A  provision  in  a  contract  authorizing 
the  Govt,  to  suspend  work  under  the  con- 
tract, and  providing  for  the  allowance  of 
the  contractor's  necessary  expenses  due  to 
delay  caused  by  such  a  suspension,  relates 
only  to  the  issuance  of  an  affirmative  di- 
rective by  the  Govt,  suspending  the  work, 
and  does  not  cover  delay  due  to  the  alleged 
failure  of  the  Govt,  to  fulfill  its  obligations 
under  the  contract. 

Donovan — James — Wismer  &  Becker,  CA- 
159  (Oct.  3,  1952) 

Where  a  contractor  fails  to  comply  with 
a  time  limit  prescribed  in  the  contract  for 
the  filing  of  a  written  protest  against  a 
requirement  that  the  contractor  perform 
work  which  it  believes  to  be  outside  the 
scope  of  the  contract,  the  contractor  can- 
not thereafter  claim  additional  compensa- 
tion, over  and  above  that  stipulated  in  the 
contract,  for  such  work. 
Trans-Electric  Company,  CA-156  (Oct.  9, 
1952) 

Pending  the  outcome  of  litigation  to  de- 
termine the  relative  obligation  of  the  U.S. 
in  the  Ooachella  Valley  County  Water  Dis- 
trict under  repayment  Contract  No.  Ilr- 
781  Supp.  dated  Dec.  22,  1946,  it  would  not 
be  legally  proper  to  deliver  water  to  the 
district  through  facilities  constructed  at  a 
cost  in  excess  of  the  present  $13,500,000 
repayment  obligation  of  the  district,  un- 
less the  district  agrees  to  repay  such  ex- 
cess costs  if,  and  only  if,  the  Govt,  prevails 
in  the  pending  suit. 

Delivery  of  Water  from  Completed  Works 
in  Coachella  Valley,  M-36150  (Nov.  21, 
1952) 
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In  the  special  circumstances  of  the  case, 
the  time  for  cutting  the  timber  under  a 
sales  contract  having  been  extended,  the 
price  to  be  charged  for  the  timber  there- 
after cut  should  be  either  the  unit  contract 
price  or  a  price  fixed  on  the  basis  of  the 
reappraisal,  using  as  a  factor  in  the  re- 
appraisal the  road-use  costs  actually 
agreed  to  be  paid  by  the  purchaser,  which- 
ever price  is  higher. 

Jones  Lumber  Corporation,  Timber  Sales 
Contract  No.  I-1L-131,  A-26445  (Nov.  28, 
1952) 

Damage  caused  by  the  operation  or 
maintenance  of  a  project  constructed  by 
the  Bur.  of  Reclamation,  but  operated  or 
maintained  at  the  time  of  the  damage  by 
an  entity  other  than  the  Bur.  of  Reclama- 
tion, is  outside  the  scope  of  the  provision 
in  the  annual  appropriation  act  providing 
for  the  payment  of  damages  resulting 
from  "activities  of  the  Bureau  of  Reclama- 
tion." 

The  funds  now  appropriated  for  the  ac- 
tivities of  the  Bureau  of  Reclamation 
should  not  be  charged  with  damages  result- 
ing from  a  failure  by  other  entities  to 
execute  a  plan  of  construction  that  the 
Bureau  was  precluded  from  completing  in 
due  course. 

Marilynn  Truscott  and  Solveig  C.  Evans, 
T-453(Ir.)  (Jan.  15,1953) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sees.  7(a)  and  7(c)  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  dis- 
trict as  temporarily  or  permanently  un- 
productive, made  under  sees.  41  and  43  of 
the  Omnibus  Adjustment  Act  of  May  25, 
1926  (43  U.S.C.  423,  424(b)),  and  the  au- 
thority of  the  Secretary  of  the  Interior 
under  these  sections,  are  no  longer  effec- 
tive unless  made  so  by  express  provisions 
in  the  amendatory  repayment  contract  and 
in  the  approval  act  of  the  Congress  re- 
quired under  sec.  7(c)  ;  the  authority  of 
the  Secretary  of  the  Interior  in  the  prem- 
ises is  that  in  sec.  8  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485),  and 
it  can  be  exercised  only  upon  request  of 
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the  irrigation  district  or  its  duly  autho- 
rized representative. 

Northport    Irrigation    District,    M-36171 
(May  19,  1953) 

The  method  for  computing  payment  by 
the  purchaser  under  sec.  7  of  the  O  and  C 
General  Timber  Sale  Contract  Stipulation 
for  damage  to  "all  other  such  timber"  is 
to  treble  the  diminution  in  value  of  the 
stumpage  caused  by  the  fire. 
Memorandum  (May  27,  1953) 

Under  Art.  3  of  the  standard  form  of 
construction  contract,  changes  in  the  speci- 
fications of  the  contract  must  be  in  writing. 
Morrison-Knudsen  Company,  Inc.,  CA- 
174  (Sept.  2,  1953) 

The  Secretary  of  the  Interior  is  au- 
thorized by  law  to  deny  the  disclosure  of 
information  contained  in  official  records  of 
the  Department  when  such  disclosure 
would  be  prejudicial  to  the  interests  of 
the  Govt. 

Under  the  regulations  public  dissemina- 
tion of  confidential  information  is  deemed 
to  be  prejudicial  to  the  interests  of  the 
Govt. 

In  a  contract  where  books  and  records 
of  a  corporation  may  be  examined  on  con- 
dition that  the  information  obtained  shall 
be  kept  confidential,  a  separate  clause  to 
the  effect  that  the  corporation  is  bound 
to  deliver  to  the  Commissioner  of  Indian 
Affairs  certified  copies  of  financial  and 
operating  statements  will  be  construed  to 
include  the  condition  of  confidence  else- 
where expressed  in  relation  to  the  infor- 
mation obtained. 

In  the  absence  of  impending  harm  to 
life  or  liberty,  the  public  interest  out- 
weighs any  individual  interest  in  con- 
sidering whether  confidential  information 
should  be  disclosed. 

In  its  relationship  as  trustee  for  an 
Indian  tribe,  the  U.S.  Govt,  is  not  bound 
to  reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to 
be  Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-36203  (Feb.  9, 1954) 
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A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  construction  contractor  because  the 
Govt,  delayed  in  furnishing  materials  and 
prints  is  in  the  nature  of  a  claim  for  un- 
liquidated damages,  which  an  administra- 
tive official  of  the  Govt,  is  without  author- 
ity to  consider  or  settle. 
Appeal  of  the  Donovan  Construction  Co., 
CA-218  (June  22, 1954) 

A  valid  contractual  right  is  property, 
within  the  meaning  of  the  provision  of  the 
annual  Interior  Department  appropriation 
act  which  makes  funds  available  for  the 
payment  of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bureau  of 
Reclamation. 

The  concept  of  "damage"  under  the  an- 
nual appropriation  act  is  broad  enough  to 
include  the  cost  of  measures  reasonably 
necessary  to  protect  property  from  certain 
injury. 

The  availability  to  a  claimant  of  another 
remedy,  which  is  not  exclusive  by  statute 
or  contract,  is  not  a  bar  to  an  award  under 
the  annual  appropriation  act. 
Claim  of  Chicago,  Burlington  &  Quincy 
Railroad  Company,  T-599(Ir.)  (June  23, 
1954) 

The  general  law  of  contracts,  rather  than 
the  law  of  the  place  of  contracting  or  the 
place  of  performance,  governs  with  respect 
to  questions  as  to  performance  arising 
under  a  supply  contract  between  the  U.S. 
and  a  fabricator. 

An  unreasonable  delay  by  the  Govt,  in 
notifying  a  contractor  of  defects  in  mate- 
rials furnished  under  a  Govt,  contract  con- 
stitutes a  waiver  of  any  right  to  object  to 
such  defects,  even  in  the  face  of  a  con- 
tractual provision  requiring  the  contractor 
to  replace  any  defective  materials  discov- 
ered during  erection. 

An  unreasonable  delay  in  notifying  the 
seller  of  defective  workmanship  under  a 
contract  making  time  of  the  essence  and 
assessing  liquidated  damages  for  delay 
constitutes  a  waiver  on  the  part  of  the 
Govt,  of  its  right  to  rejection. 

Findings  affirmed,  but  decision  reversed. 
Appeal  of  Union  Steel  Co.,  CA-197  (July  6, 
1954) 
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Concession  contracts  are  limited  by  sec. 
3  of  the  act  of  Aug.  25,  1916  (39  Stat.  535) 
to  periods  not  exceeding  20  years;  hence, 
preferential  operating  rights  granted  pur- 
suant to  a  contract  for  such  a  period  do  not 
carry  over  beyond  the  term  thereof. 

An  ambiguity  exists  in  the  provision  of 
the  Yosemite  Park  and  Curry  Company 
concession  contract  dated  Nov.  28,  1952. 
which  excepts  from  that  Company's  pref- 
erential operating  rights  the  rights  pro- 
posed to  be  granted  Degnan,  Donohoe,  Inc.. 
inasmuch  as  the  Curry  contract  omits  the 
date  of  the  Donohoe  contract,  such  omis- 
sion being  necessary  because  a  Donohoe 
contract  was  not  then,  nor  is  it  now, 
executed. 

In  order  to  resolve  the  ambiguity  in  the 
Curry  contract,  the  intention  of  the  parties 
thereto  may  be  ascertained. 

The  available  records  show  that  (1) 
Curry  has  consented  to  the  so]^  of  post- 
cards by  Donohoe,  (2)  authority  for 
Donohoe  to  furnish  overflow  guest  accom- 
modations was  not  within  the  agreement 
reached  by  Curry  and  the  U.S.,  (3)  when 
Curry  executed  its  contract,  it  knew  the 
U.S.  reserved  the  right  to  authorize 
Donohoe  to  serve  cocktails  as  an  adjunct 
of  restaurant  privileges;  accordingly,  the 
preferential  rights  of  Curry  would  not  be 
violated  by  those  provisions  in  the  proposed 
contract  with  Donohoe  relative  to  the  sale 
of  postcards  (sec.  2(a)(3)),  and  serving 
cocktails  at  tables  at  which  food  is  served 
( sec.  2(a)(1));  however,  the  proposed 
provision  regarding  furnishing  overflow 
guest  accommodations  (sec.  2(a)(2)) 
would  violate  the  preferential  rights  of 
Curry. 
Yosemite  National  Park  (July  27,  1954) 

Heavy  and  excessive  rainfall,  abnormal 
to  an  unprecedented  degree,  can  constitute 
a  changed  condition,  and  extra  work  occa- 
sioned thereby  may  entitle  the  contractors 
to  a  written  change  order  and  additional 
compensation. 

If  a  contractor  is  bound  to  build  accord- 
ing to  plans  and  specifications  prepared  by 
the  Govt.,  the  contractor  will  not  be  respon- 
sible for  the  consequences  of  defects  in  the 
plans  and  specifications. 
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Where  extra  work  performed  by  the  con- 
tractor is  different  from  work  prescribed 
by  the  terms  of  the  contract,  the  contractor 
is  entitled  to  receive  the  reasonable  value 
of  the  additional  services  rendered. 

5.  C.  Giles  and  Company,  CA-186  (Supp.) 
(Sept.  10,  1954) 

The  Govt,  is  not  liable  in  damages  to 
private  landowners,  under  the  annual  ap- 
propriation acts  of  the  Department  of  the 
Interior,  for  injuries  to  their  lands  by 
flooding  caused  by  the  negligence  of  an 
independent  contractor  constructing  an  irri- 
gation canal  for  the  Bur.  of  Reclamation. 
Claims  of  Clairemott,  Inc.,  et  al,  T-442 
(Ir.)  (Sept.  28, 1954) 

The  Govt,  is  not  liable  to  pay  a  construc- 
tion contractor  for  extra  expenses  incurred 
because  the  contractor  unexpectedly  en- 
countered materials  which  had  to  be  grad- 
ed in  order  to  meet  the  specifications. 

In  the  absence  of  misrepresentation  of 
concealment,  the  Govt,  is  not  liable  for  ex- 
tra costs  incurred  by  the  contractor  be- 
cause of  difficult  subsurface  conditions, 
previously  unknown  to  either  contracting 
party. 

When  a  contractor  is  required  to  operate 
solely  according  to  a  drawing  prepared  by 
the  Govt,  without  any  clarification  in  the 
specifications,  and  the  contractor  is  mis- 
led through  no  fault  of  his  own  by  an 
omission  of  essential  information  from  the 
drawing  with  the  result  that  it  incurred 
extra  costs,  the  contractor  is  entitled  to 
the  reasonable  cost  of  the  extra  work  made 
necessary  by  the  defects  in  the  drawing. 
Anderson  Construction  Co.,  CA-230  (Oct. 

6,  1954) 

Subsec.  2(a)  (5)  and  2(c)  (2)  of  a  pro- 
posed concession  permit  would  grant 
Rainier  National  Park  Company  a  prefer- 
ential right  to  provide  a  chair  lift  or  tram- 
way at  Paradise  Valley,  if  the  Secretary 
approves  such  installations. 

As  written,  the  preferential  provision  of 
subsec.  2(c)  (2)  is  meaningless.  To  clarify 
the  provision  there  will  be  attributed  to  it 
substantially  the  meaning  used  in  current 
standard  concession  contract  language. 
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The  preferential  right  granted  is  a  right 
to  provide  accommodations,  facilities,  and 
services  ;  accordingly,  the  construction  and 
operation  of  a  chair  lift  or  tramway  are 
inseparable  and  refusal  by  the  permittee 
to  construct  amounts  also  to  a  waiver  of 
its  preferential  right  to  operate  the  instal- 
lation. 

Mount   Rainier    'National   Pari:,    M-36251 
(Oct.  28,  1954) 

State  laws  relative  to  holdover  under  a 
lease  are  not  applicable  upon  the  expiration 
of  concession  agreements  which  embody 
the  current  standard  concession  language 
since  such  agreements  are  essentially  con- 
tracts by  which  Park  visitors  are  afforded 
accommodations,  facilities,  and  services. 

Prospective  rights  of  the  parties  to  cer- 
tain concession  contracts  cease  im medi- 
ately upon  expiration  of  the  contracts  by 
limitation  of  time,  except  in  so  far  as  such 
rights  are  expressly  reserved  by  the  con- 
tracts. To  the  extent  that  the  parties  con- 
tinue performance,  they  are  entitled  to  re- 
cover the  fair  value  of  their  property  or 
services  upon  a  contract  implied  in  fact. 
Either  party  may  terminate  the  implied 
contract  at  his  pleasure. 

The  20-year  limitation  placed  upon  con- 
cession agreements  by  the  act  of  Aug.  25, 
1916  (39  Stat.  535) ,  as  amended,  and  by  the 
act  of  Aug.  3,  1894  (28  Stat.  222),  as 
amended,  does  not  prohibit  the  grant  of 
successive  20-year  authorizations  upon  ex- 
piration of  the  preceding  authorization. 
Yellowstone  National  Park,  M-3G250  (Nov. 
18,  1954) 

Where  a  construction  contractor  is  urged 
orally  to  divert  equipment,  reschedule 
work,  and  increase  the  man-hours  of  its 
employees,  in  order  to  expedite  construc- 
tion work  which,  through  no  fault  or 
negligence  of  the  contractor,  is  behind, 
later  consideration  on  the  merits  by  the 
contracting  officer  of  claims  representing 
the  additional  costs  incurred  may  con- 
stitute a  waiver  of  any  procedural  require- 
ment for  timely  protest  in  writing  as  a 
prerequisite  to  recovery. 

The  standard  language  of  par.  7  of  Bur. 
of  Reclamation  specifications  for  construc- 
tion contracts,  providing  that  commence- 
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ment,  prosecution,  and  completion  of  work 
"shall,  at  all  times  during  the  continuance 
of  the  contract,  be  subject  to  the  approval 
of  the  contracting  officer  and  shall  be  such 
as  to  insure  the  completion  of  the  work 
within  the  specified  period  of  time"  may 
not  be  invoked  to  preclude  payment  of 
additional  costs  incident  to  extra  work  re- 
quired by  the  Govt,  so  as  to  make  timely 
completion  of  construction  work  which 
has  been  unduly  delayed  by  excusable 
causes. 

When  a  contractor  was  orally  requested 
by  the  contracting  officer  or  his  authorized 
representative  to  expedite  construction 
work,  and  the  contracting  officer  or  his 
authorized  representative  agreed  to  con- 
sider the  claim  subsequently  on  its  merits, 
but  upon  subsequent  consideration  deter- 
mined that  the  additional  work  necessary 
to  accelerate  the  construction  could  be  re- 
quired under  the  terms  of  the  contract 
without  the  payment  of  additional  com- 
pensation, an  extra  work  order  may  be 
issued  nunc  pro  tunc. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion And  Vinnell  Company,  Inc.,  CA-169 
(Supp.)  (Dec.  8, 1954) 

Where  a  contractor  is  required  to  follow 
a  drawing  to  which  explanatory  reference 
is  made  in  the  specifications,  a  notation  on 
the  drawing  should  be  read  in  conjunction 
with  all  applicable  provisions  of  the 
specifications. 

A  contract  should  be  construed  as  a 
whole ;  whenever  possible,  effect  should  be 
given  to  all  its  terms  and  provisions,  and 
apparently  conflicting  provisions  should  be 
reconciled. 

The  italic  /  on  a  drawing  with  its  cross 
mark  intersecting  the  line  is  a  generally 
accepted  symbol  in  the  field  of  mechanical 
engineering  to  represent  the  surface  of  a 
metal  part  to  be  machine  finished. 
Appeal  of  Hydro-Point  Engineering  Co., 
CA-235  (Dec.  27,  1954) 

Where  contract  specifications  authorize 
the  Govt,  to  order  changes  in  the  plans  or 
quantities  of  the  work,  involving  an  in- 
crease or  decrease  of  more  than  25  percent 
of  any  unit  bid  item  by  means  of  a  supple- 
mental agreement  setting  forth  the  adjust- 
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ment,  the  execution  of  such  an  agreement 
to  achieve  such  changes  is  mandatory. 
Upon  execution  of  such  an  agreement  with- 
out qualification,  wherein  the  entire  scope 
of  the  work  was  redetermined  and  adjusted 
to  meet  actual  conditions  and  requirements 
of  the  Govt.,  there  is  no  authority  for  an 
equitable  adjustment  to  reimburse  the  con- 
tractor for  what  it  would  have  earned  had 
it  performed  all  the  work  required  of  it 
under  one  of  the  items  of  the  original 
contract. 

Appeal  of  Wm.  A.  Smith  Contracting  Co., 
Inc.,  and  Brown  &  Root,  Inc.,  CA-248  (Dec. 
27,  1954) 

A  provision  in  the  contract  that  unit 
prices  must  be  applied  where  structural 
changes  are  made  may  not  be  disregarded 
on  the  ground  that  such  unit  prices  are 
considered  excessive  by  the  contracting 
officer. 

A  contractor  cannot  be  compelled  to  per- 
form extra  work  on  the  basis  of  actual  cost, 
plus  overhead  and  profit,  where  unit  prices 
are  provided  for  in  the  contract. 
Appeal  of  Swendig  &  Son,  CA-240  (Dec.  30, 
1954) 

MODIFICATION 

Administrative  finding. 

Solicitor's  Opinion,  M-31578,  32046,  3335S 
(Oct.  11,  1945) 

Execution  of  Amendments  to  Contracts 
and  Leases. 
Memorandum  (Feb.  26,  1946) 

Delays  in  performance  of  contract  by 
Govt,  itself  or  by  other  contractors  of  Govt. 
on  same  job  are  excusable  and  justify  an 
extension  of  time. 

Delays  in  Performance  of  Contracts  oy  the 
Government,  M-34726  (Oct.  24,  1946) 

The  Secretary  of  the  Interior  is  au- 
thorized by  law  to  deny  the  disclosure  of 
information  contained  in  official  records 
of  the  Department  when  such  disclosure 
would  be  prejudicial  to  the  interests  of 
the  Govt. 

Under  the  regulations  public  dissemina- 
tion of  confidential  information  is  deemed 
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to  be  prejudicial  to  the  interests  of  the 

Govt.  _      , 

In  a  contract  where  books  and  records  of 
a  corporation  may  be  examined  on  condi- 
tion that  the  information  obtained  shall 
be  kept  confidential,  a  separate  clause  to 
the  effect  that  the  corporation  is  bound  to 
deliver  to  the  Commissioner  of  Indian  Af- 
fairs certified  copies  of  financial  and 
operating  statements  will  be  construed  to 
include  the  condition  of  confidence  else- 
where expressed  in  relation  to  the  infor- 
mation obtained. 

In  the  absence  of  impending  harm  to 
life  or  liberty,  the  public  interest  out- 
weighs any  individual  interest  in  consider- 
ing whether  confidential  information 
should  be  disclosed. 

In  its  relationship  as  trustee  for  an  In- 
dian tribe,  the  U.S.  Govt,  is  not  bound  to 
reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to  be 
Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-36203  (Feb.  9,  1954) 

NEGOTIATED  CONTRACTS 

Negotiation  of  Contracts. 
Solicitor's     Opinion,    M-34235     (Oct.     3, 
1945) 

Applies  only  to  leases,  permits,  etc.,  in 
which  the  amounts  which  may  become  due 
annually  are  specifically  limited  by  the  in- 
struments themselves  to  $300  or  less. 
Where  there  is  no  such  definite  limitation, 
the  contracts  are  still  subject  to  sec.  3743 
U.S.,  supra. 

Suggestion  Regarding  Use  of  the  Act  of 
November  28, 1943  (Sept.  25, 1946) 

There  is  no  legal  objection  to  a  proper 
escalation  clause  in  a  negotiated  contract, 
or  in  an  advertised  contract  if  the  clause 
used  was  set  forth  in  the  invitation  for 
bids. 

Escalation  Clause  in  Procurement  Con- 
tracts.  M-35014  (Dec.  12, 1947) 
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The  Renegotiation  Act  of  1951  was  in- 
tended to  apply  to  contracts  wThich  involve 
profits. 

The  exploration  contracts  executed  by 
the  Defense  Minerals  Administration  are 
in  the  nature  of  loans  or  grants  and  do 
not  result  in  profits;  consequently,  they 
are  not  subject  to  the  Renegotiation  Act. 
The  Renegotiation  Act  of  1951  ivith  Respect 
to  Exploration  Contracts,  M-36105  (Oct.  29, 
1951) 

PAYMENTS 

Motion  for  rehearing  re  decision  of  the 
Commissioner  of  the  General  Land  Office, 
requiring  Chas.  K.  Spaulding  Logging  Co. 
to  file  a  new  contract,  a  new  bond  and 
make  an  additional  payment  of  $4,430  as  a 
condition  precedent  to  any  further  exten- 
sion of  the  time  to  cut  the  timber  on  cer- 
tain land  in  Oregon. 

Chas.    K.    Spaulding    Logging    Company, 
A-23891  (Aug.  4,  1944) 

Gravel  trespass.  Payment  of  damages 
for  removal  of  gravel  required.  Appeal 
from  the  General  Land  Office. 
United  States  v.  Vinson  &  Pringle  &  Del 
Webb  Construction  Co.,  1970891  "L",  A- 
23884  (Oct.  27, 1944) 
Solicitor's  Opinion,  M-34043  (Apr.  3,  1945) 

Payments  due  contractor  under  unit 
price  drilling  contract  which  provides  for 
payments  measured  by  performance  of 
some  but  not  all  units  of  the  work  which 
are  necessary  for  completion. 
Memorandum  (Aug.  27,  1945) 

No  special  form  is  necessary  for  a  con- 
tract to  be  entered  into  in  reliance  upon 
the  contract  authorization  contained  in  the 
1946  Department  of  the  Interior  Appro- 
priation Act  (P.L.  123,  79th  Congress,  1st 
Session).  Payments  under  such  contracts 
would  not  be  upon  any  different  basis  than 
payments  made  under  contracts  entered 
into  in  reliance  upon  appropriations  actu- 
ally made. 
Memorandum  (May  29,  1946) 
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Authority  to  release  percentages  retained 
from  progress  payments  made  to  contrac- 
tor under  standard  form  construction 
contract. 

There  is  no  authority  to  release  per- 
centages retained  from  progress  payments 
made  prior  to  completion  of  50  percent  of 
the  work. 

Solicitor's  Opinion,  M-34791  (Dec.  12, 
1946) 

Particular  contract  held  to  be  a  unit 
price  agreement,  rather  than  a  lump-sum 
contract. 

In  a  unit  price  agreement  the  purchaser 
is  obliged  to  pay  only  for  the  quantity 
actually  sold  under  the  contract,  at  the 
rate  of  the  unit  price.  The  parties'  esti- 
mate of  quantity,  which  turned  out  to  be 
excessive,  is  not  controlling. 

Contract  provided  generally  that  pur- 
chaser shall  pay  for  the  "timber"  removed. 
In  accordance  with  the  general  practice  of 
Govt,  timber  sales,  no  charge  made  under 
the  contract  for  wood  logs  removed  by  the 
company. 

Nettleton  Timber  Co.,  Spokane  019126  "K", 
Timber  Cutting  Lease,  A-24505  (Mar.  31, 
1947) 

Exclusive  of  "Warren  Act  contracts,  the 
Associate  Solicitor's  Opinion  (M-35004) 
deals  with  lands  covered  by  water-right  ap- 
plications and  lands  receiving  water  under 
joint  liability  contracts  entered  into  by  ir- 
rigation districts  or  similar  organizations. 
The  opinion  does  not  specifically  treat 
with  the  question  of  whether  a  water  user 
under  a  general  district  repayment  con- 
tract may  relieve  his  lands  by  a  payment 
of  his  proportionate  share  of  construction 
charges  incurred  by  the  district. 

Administration  letter  No.  303  states  that 
"in  the  case  of  a  joint  liability  contract 
where  the  identity  of  construction  charges 
against  specific  lands  is  lacking,  payment 
in  full  of  the  joint  obligation  assumed  by 
the  district  would  be  essential  to  effect  this 
result."  The  clause  "where  the  identity  of 
construction  charges  against  specific  lands 
is  lacking"  modifies  and  thus  limits  the 
term  "joint  liability  contract."  The  effort 
was  to  avoid  prejudicing  a  case  in  which 
a  Regional  office  might  find  that  construc- 
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tion  charges  could  be  so  identified  with 
individual  ownerships  as  to  permit  a  rec- 
ommendation that  an  effective  payment  of 
those  charges  may  be  made  even  though 
the  general  repayment  obligation  of  the 
organization  to  the  U.S.  be  not  fully  met 
at  the  time. 

The  general  proposition  established  by 
the  opinion  is  that  the  provision  of  the 
1912  Act  may  be  construed  to  apply  to  the 
payment  of  construction  charges  fixed  by 
contractual  arrangements  not  then  con- 
templated. The  obvious  limitation  in  prin- 
ciple, consistent  with  the  opinion  in  fact 
and  in  law,  seems  to  be  that  the  construc- 
tion charge  to  which  a  particular  owner- 
ship is  subject  may  be  identified. 

The  contingent  liability  of  district  lands 
for  amounts  representing  default  on  the 
part  of  other  lands  in  paying  assessments 
or  other  charges  levied  to  meet  the  district 
construction  charge  obligation  is  a  factor 
in  determining  whether  or  not  at  any  point 
of  time  construction  charges  may  be  iden- 
tified with  any  individual  holding.  Sec.  46 
itself  requires  that  a  contract  be  made 
with  "an  irrigation  district  or  irrigation 
districts"  prescribing  certain  minimum 
terms.  One  term  is  "that  until  one-half  the 
construction  charges  against  said  lands 
shall  have  been  fully  paid"  no  sale  of  such 
lands  shall  carry  the  right  to  receive  water 
in  the  absence  of  approval  of  the  purchase 
price  by  the  Secretary. 

It  seems  that  the  Congress  has  vested  in 
the  Secretary  of  the  Interior  authority  to 
determine  administratively,  by  such  rea- 
sonable means  as  may  present  themselves 
in  a  specific  situation,  what  the  total  con- 
struction charges  against  a  parcel  of  land 
are,  as  that  is  the  only  way  that  he  could 
determine  when  one-half  of  such  charges 
had  been  paid. 

The  matter  resolves  itself  into  the  ques- 
tion of  an  orderly  determination  of  what 
construction  charges  at  any  point  of  time 
are  properly  assignable  to  a  parcel  of  land 
and  which  the  owner  desires  to  pay  in  full. 
The  contingent  liability  of  lands  on  account 
of  the  default  in  payment  by  other  lands 
is  not  a  part  of  the  "construction  charge" 
assignable  to  the  land  in  question, 
because  if  this  were  true  there  would  never 
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be,  despite  the  legislative  expression  in- 
dicated above,  a  point  of  time  short  of  full 
payment  of  the  general  district  obligation 
at  which  construction  charges  against  a 
parcel  of  land  might  be  determined. 

In  order  that  payment  of  construction 
charges  by  an  individual  landowner  within 
an  organization  which  has  a  general  re- 
payment obligation  under  its  contract  with 
the  U.S.  may  be  made,  it  will  be  neces- 
sary that  procedural  steps  be  formulated 
and  approved,  both  at  the  regional  level 
and  in  the  Washington  office,  all  to  be  con- 
sistent with  legal  and  fiscal  requirements 
including  the  local  laws  governing  the  re- 
payment organization  where  applicable. 
Excess  Land  Enforcement  Program — Salt 
River  and  Yuma  Project  (Sept.  3,  1948) 

Where  a  contract  contains  a  provision 
that  the  "quantities  noted  in  the  schedule 
are  approximations  for  comparing  bids, 
and  no  claim  shall  be  made  against  the 
Govt,  for  excess  or  deficiency  therein,  ac- 
tual or  relative,"  there  is  no  authority 
for  adjusting  the  unit  prices  to  cover  addi- 
tional costs  allegedly  arising  out  of  the 
existence  of  an  excess  or  a  deficiency  in 
the  quantities  stated  in  the  schedule. 
Appeal  of  C.  F.  Lytle  Company  and  Green 
Construction  Company,  OA-99  (May  3, 
1951) 

The  Defense  Minerals  Exploration  Ad- 
ministration may,  for  its  own  convenience, 
and  pursuant  to  a  specific  provision  in  a 
contract,  make  directly  to  an  indepen- 
dent contractor  or  supplier  any  payment 
which  may  be  due  such  person  because 
of  work  done  for  or  for  supplies  furnished 
to  a  prime  contractor  under  an  explora- 
tion contract  with  the  U.S. 

The  DMEA  should  not  consent  to  an 
assignment  by  a  prime  contractor  to  an 
independent  contractor  of  payments  due 
under  an  exploration  contract. 
Assignment  of  Interest  Under  DMEA  Con- 
tracts; Direct  Payments  to  Independent 
Contractors,  M-36126  (Apr.  14,  1952) 

Where  a  lease  is  delinquent  on  one  lease 
but  current  on  other  leases,  payments  made 
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on  the  nondelinquent  leases  may  be  applied 
only  to  the  lease  or  leases  for  which  the 
payment  is  made 

Failure  to  pay  a  rental  on  one  lease  is 
not  ground  to  cancel  other  leases. 
Grazing     Leases,     Los     Angeles     089386, 
088950,    054901,    052930,   F.   E.    Southcott 
(Apr.  29,  1954) 

PERFORMANCE 

Appeal  from  the  decision  of  the  oil  and 
gas  supervisor,  Casper,  Wyoming,  deny- 
ing relief  from  the  drilling,  producing,  and 
rental  requirements  of  the  lease.  Afllrmed. 
Lakota  Oil  and  Gas  Co.,  Lease  Cheyenne 
036172(a),  North  Casper  Creek  Field, 
Natrona  County,  Wyoming.  GS-4-0&G 
(Jan.  20.  1945) 

Commencement  of  work  by  contractor 
before  final  execution  and  delivery  of 
contract. 

Memorandum  (June  9,  1945) 

Payments  due  contractor  under  unit 
price  drilling  contract  which  provides  for 
payments  measured  by  performance  of 
some  but  not  all  units  of  the  work  which 
are  necessary  for  completion. 
Memorandum  (Aug.  27,  1945) 

Applicability  of  Sec.  3737,  R.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 

Memorandum  (Oct.  16,  1945) 


Increased 
Contractors. 


Payments       to       Drilling 


Memorandum  (Nov.  15,  1945) 

Additional  Compensation  for  Earlier 
Completion  of  Contract. 

Memorandum  (Jan.  30,  1946) 

The  most  that  a  cost-plus-fixed-fee  con- 
tractor could  be  entitled  to  for  reimburse- 
ment of  return  transportation  costs  on 
equipment  used  on  the  job  is  the  amount 
that  it  cost  or  would  have  cost  to  bring  the 
equipment  in  by  the  same  means  of  trans- 
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portation    which    the    contractor    used   to 
ship  it  out. 

Leadville  Drainage  Tunnel,   Contract  No. 
Im-2321,  M-34498  (Apr.  18,  1946) 

Adjustment  of  lump-sum  contract  to 
compensate  contractor  for  increased  cost 
of  materials. 

The  establishment  of  a  higher  price  ceil- 
ing by  the  Office  of  Price  Administration 
for  material  necessary  in  the  performance 
of  a  lump-sum  construction  contract  does 
not  require  or  authorize  upward  adjust- 
ment of  the  contract  price. 

In  the  absence  of  a  provision  in  a  lump- 
sum contract  for  adjusting  the  contract 
price  upon  increase  in  construction  costs, 
any  such  increase  would  be  a  waiver  of 
Govt,  rights  without  consideration,  and 
would  be  invalid. 
Memorandum  (May  10,  1946) 

There  are  two  phases  of  this  problem : 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of  fire 
suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private  prop- 
erty. 

In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire   Protection    Problem    in    Connection 
with    Logging    Operations    on    0    and    C 
Lands,  2049819  "L"  (June  20,  1946) 

WRA  claim  for  adjustment  in  rent  for 
Indian  lands  on  Gila  River  Reservation  on 
ground  that  there  was  water  shortage  in 
terms  of  the  first  apportionment  of  water 
plus  an  estimate  of  water  reasonably  to  be 
anticipated. 
Memorandum  Opinion  (Aug.  2,  1946) 

The  act  of  May  21,  1920,  as  amended  by 
sec.  601  of  the  Economy  Act,  authorizes 
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but    does    not    require    interdepartmental 
procurement  by  contract. 
Solicitor's    Opinion,    M-34623     (Sept.    12, 
1946) 

Where  the  Govt,  has  defaulted  in  supply- 
ing essential  equipment  required  to  be  sup- 
plied by  it  to  an  extent  forcing  abandon- 
ment by  the  contractor,  and  has  otherwise 
approved  or  acquiesced  in  a  departure 
from  the  originally  anticipated  procedure 
under  the  contract,  provisions  of  the  con- 
tract authorizing  termination  by  the  Govt, 
for  default  cannot  be  invoked. 


Solicitor's    Opinion,    M-34361     (Oct. 
1946) 
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Delays  in  performance  of  contract  by 
Govt,  itself  or  by  other  contractors  of  Govt, 
on  same  job  are  excusable  and  justify  an 
extension  of  time. 

Delays  in  Performance  of  Contracts  by  the 
Government,  M-34726  (Oct.  24,  1946) 

Contracts  for  the  processing  and  selling 
of  fur  sealskins.  Under  the  statutory  pow- 
ers of  the  Secretary  of  the  Interior,  the 
sale  of  fur  sealskins  is  excepted  from  the 
requirements  of  sec.  3709,  R.S.,  as  amend- 
ed. Contracts  for  the  services  of  process- 
ing and  selling  the  skins  should  be  made 
in  compliance  with  the  requirements  of 
sec.  3709. 
Memorandum   (Nov.  12,  1946) 

Appeal  from  findings  of  fact  by  contract- 
ing officer  assessing  liquidated  damages 
under  contract  Im-3039,  dated  Feb.  1, 
1945. 

Remission  of  liquidated  damages  as- 
sessed by  the  contracting  officer  for  delays 
is  justified  where  the  facts  disclose  that 
the  delays  were  within  the  purview  of  the 
proviso. 

B.  L.    Winner  Co.,   Inc.,  Pittsburgh,  Pa., 
M-34327  (Nov.  27, 1946) 

Appeal  from  finding  of  fact  by  contract- 
ing officer  denying  additional  compensa- 
tion under  contract  No.  I-34tnp-10,  dated 
Sept.  8,  1945,  with  the  National  Park 
Service. 

Port    Construction    Company,    Port    An- 
geles, Washington,  M-34665  (Dec.  2,  1946) 
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An  examination  of  the  title  will  be 
necessary  in  order  to  determine  the  ade- 
quacy of  the  Govt's  lien,  and  the  necessary 
parties  to  the  contract. 
Title  Procedures  to  Ascertain  Necessary 
Parties  to  Contracts  for  Investigations  of 
Coal  Deposits.  (Feb.  3,  1947) 
Disposition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center,  M-34921 
(Apr.  29, 1947) 

The  release  to  the  contractor  of  sums 
withheld  for  liquidated  damages  appar- 
ently accrued  under  a  standard  form  of 
construction  contract  is  a  matter  for  the 
exercise  of  administrative  discretion  in 
view  of  the  causes  of  default,  the  ability 
of  the  contractor  to  justify  under  the  terms 
of  the  contract,  and  the  availability  of 
security  for  the  payment  of  all  liquidated 
damages  that  may  not  be  justified  by  the 
contractor. 

Release  of  Liquidated  Damages  Withheld 
Under  Construction  Contract,  M-34942 
(May  22, 1947) 

Appeal  from  the  order  of  the  Oil  and  Gas 
Supervisor  at  Casper,  Wyoming,  to  pay 
compensatory  royalty. 
Stanolind  Oil  and  Gas  Company,  Appellant, 
Lease  Billings  0381U,  Elk  Basin  Field, 
Montana,  GS-14-0&G  (Oct.  6,  1947) 

Since  there  have  been  no  cooperative 
undertakings  of  a  nature  that  would  lead 
to  patents  and  none  are  foreseen  for  the 
near  future  in  the  cooperative  agreement 
with  the  University  of  California  and  Bur. 
of  Mines,  the  provisions  "Rights  in  Inven- 
tions" in  par.  7  of  the  current  agreement 
may  be  eliminated.  However,  par.  5  "Co- 
operation" should  be  revised  to  incorporate 
a  provision  that  should  any  joint  enter- 
prise be  undertaken  in  the  future  that  may 
result  in  an  invention,  it  will  be  covered 
by  a  supplemental  agreement  which  will 
provide  for  the  proper  disposition  of  patent 
rights. 

Patent  Clause  in  Cooperative  Agreement 
with  University  of  California,  M-35022 
(Feb.  24,  1948) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts  to 
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furnish  lessees  with  certain  title  informa- 
tion, including  certified  copies  of  patents  to 
allotments  and  orders  determining  heirs. 
While  it  is  customary  for  oil  and  gas  lease 
purchasers  to  request  the  Bureau  to  fur- 
nish such  copies,  nevertheless  in  perform- 
ing that  function  the  Bureau  merely  ful- 
fills a  general  public  service  resting  upon 
it  as  a  custodian  of  Departmental  records. 
The  lessee  was  not  justified  in  refusing  to 
perform  its  contractual  obligation  because 
certain  title  information  had  not  been  fur- 
nished within  the  period  provided  after 
the  submission  of  the  lease  to  it  by  the 
superintendent,  notwithstanding  the  super- 
intendent's refusal  to  grant  further  exten- 
sion of  time.  The  company's  remedy  was 
to  appeal  from  the  superintendent's  action, 
and  by  failing  to  appeal  it  waived  what- 
ever right  it  might  have  had  to  demand 
the  return  of  the  deposit  made  to  cover  the 
bid  at  the  lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  errone- 
ously advertised  by  the  superintendent  at 
an  oil  and  gas  lease  sale,  the  mistake  of  the 
superintendent  constitutes  justification  for 
the  lessee  not  to  keep  the  lease,  covering 
the  lesser  or  partial  interest,  sent  to  it  for 
execution.  The  lessee  likewise  could  insist 
upon  a  lease  from  the  party  or  vendor  with 
whom  it  had  bargained  and  need  not  ac- 
cept a  lease  from  a  third  person.  The 
lessee,  accordingly,  is  entitled  to  the  re- 
fund of  its  deposit  as  to  this  particular 
tract. 

Phillips   Petroleum   Co.,   Land:   Minerals 
1936 It-1,1,  A-24713   (Mar.  18,  1948) 

Under  the  contract  of  Apr.  7,  1939,  as 
amended  by  the  contract  of  July  10,  1942, 
the  District's  part  of  the  cost  of  the  Parker 
Power  Plant  and  incidental  works,  as 
defined  in  Art.  II,  does  not  include  as  an 
item  of  cost  interest  during  construction, 
and  in  applying,  under  Art.  12,  the  sum  of 
$75  per  day  for  each  generating  unit  as  a 
credit  to  amortization  with  interest  at  the 
rate  of  4%  per  annum  the  interest  is  to  be 
computed  as  simple  interest  from  the  dates 
when  Units  3  and  4  were  placed  in  regular 
operation. 
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Contracts  dated  Feb.  10,  1933,  Sept.  29, 
1936,  Apr.  7,  1939,  and  July  10,  1942,  are 
summarized. 

AH  attorneys  who  studied  this  matter 
agreed  there  is  no  occasion  or  warrant  for 
the  computation  of  compound  interest.  In 
none  of  the  contracts  is  there  a  statement 
that  the  cost  of  construction  shall  include 
a  component  for  interest  during  construc- 
tion. 

Bureau  correspondence  dated  Sept.  15, 
1938,  from  Chief  Engineer  to  the  District 
Counsel,  subject — Sale  of  Electric  Energy 
to  Salt  River  Valley  Users  Assn.  and  Cen- 
tral Arizona  Light  and  Power  Co. — Parker 
Dam  project  states  that  of  the  new  power 
revenues  received  there  would  be  a  50-50 
division.  The  first  part  to  be  applied  on  re- 
payment of  the  Govt.'s  part  of  the  invest- 
ment in  the  power  plant  and  the  other  half 
to  be  applied  to  amortization,  with  interest 
at  Sy2%  per  annum,  of  the  part  of  the  in- 
vestment in  the  power  statement  plant 
allocated  to  the  District.  From  the  revenue 
figures,  the  interest  figure  and  time  interval 
stated,  it  is  apparent  that  what  was  in  the 
mind  of  the  Chief  Engineer  and  what  was 
subsequently  incorporated  in  the  contract 
was  amortization  of  the  District's  share  of 
the  cost,  with  interest  beginning  when 
power  revenues  became  available. 

For  purposes  of  amortization,  the  in- 
terest would  commence  when  the  amortiza- 
tion commenced  and  the  contract  must  be 
so  construed. 

Interest  During  Construction  Under  the 
Supplemental  Contract  -for  Division  of 
Power  Revenues  at  Parker  Dam,  dated 
July  10, 1942,  between  the  U.S.  and  the  Met- 
ropolitan Water  District  of  Southern  Calif. 
{Symbol  and  No.  Ilr-712) — Parker  Dam 
Project  (July  26, 1949) 

An  electric  company  applies  to  the  Govt, 
for  a  right-of-way  over  public  lands  for 
building  and  maintaining  power  lines.  The 
Department  will  give  its  permission  subject 
to  certain  conditions.  The  company  claims 
one  condition  is  illegal.  What  are  the  legal 
rights  of  the  parties  if  the  company  accepts 
the  permit  (a)  under  protest  at  the  alleged 
illegal  condition,  or  (b)  without  protest? 
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(a)  Following  the  holding  in  Utah 
Power  and  Light  Co.  v.  U.S.,  and  other 
cases  cited,  it  would  seem  that  a  person 
desiring  to  make  use  of  public  lands  must 
apply  to  the  Secretary  of  the  Interior  and 
offer  to  abide  by  the  rules  and  regulations. 
If  he  feels  that  some  of  these  rules  and 
regulations  are  invalid,  he  may  protest  by 
suing  the  Secretary.  If  he  does  not  follow 
this  procedure  he  cannot  complain  later. 

(b)  If  the  company  cannot  complain  of 
the  condition  when  it  has  protested,  then 
surely  it  cannot  complain  when  it  has  not 
protested. 

Idaho  Power  Company  (Nov.  15,  1949) 

No  additional  timber  may  be  made  avail- 
able to  a  buyer  under  a  timber  sale  contract 
merely  because  the  volume  estimate  con- 
tained in  the  contract  turned  out  to  be 
greater  than  the  amount  of  timber  avail- 
able for  cutting,  in  a  case  where  the  terms 
of  the  contract  make  it  clear  that  the  Govt, 
was  merely  selling  the  timber  designated 
for  cutting  on  a  specified  tract  of  land  and 
was  not  guaranteeing  that  the  estimated 
volume  of  lumber  could  be  derived  from  the 
timber  on  the  land. 

Robert  F.  Walker,  Great  Falls  087596,  A- 
25753  (Dec.  9,  1949) 

A  claim  for  compensation  because  of 
alleged  damage  to  the  claimants'  property 
that  is  predicated  upon  the  alleged  fault 
of  a  contractor  working  upon  the 
claimants'  property  under  a  contract  with 
the  Bur.  of  Reclamation  is  not  cognizable 
under  the  provision  of  the  Interior  Depart- 
ment Appropriation  Act,  1951,  authorizing 
the  use  of  Reclamation  funds  for  the  pay- 
ment of  claims  for  damage  to  property  aris- 
ing out  of  activities  of  the  Bur.  of  Reclama- 
tion. 

Such  provision  is  applicable  only  to 
damage  arising  from  activities  of  the  Bur. 
of  Reclamation  which  do  not  involve  the 
element  of  fault. 

Bert  W.  Ripple,  et  al.,  T-309(Ir.)   (Nov.  9, 
1950) 

A  contracting  officer  is  without  authority 
to  extend  the  time  for  performing  a  con- 
tract because  the  order  to  proceed  was 
issued  at   a   time  when  the  contractor's 
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equipment  and  labor  force  were  engaged 
on  other  work  and,  for  that  reason,  the 
contractor  was  unable  to  start  work  im- 
mediately. 

Where  the  records  of  the  Weather 
Bureau  show  that  the  temperature  and  the 
precipitation  were  not  unusual  for  the  sea- 
son of  the  year  at  the  site  of  the  work,  the 
time  for  performing  the  contract  cannot 
properly  be  extended  on  account  of  the 
weather  under  Art.  9  of  the  standard  form 
of  contract. 

Appeal  of  Edwin  R.  Mitchell,  Trading  as 
C.  E.  Mitchell  and  Sons,  CA-90  (Nov.  13, 
1950) 

The  Virgin  Islands  Corp.  has  the  power, 
in  connection  with  the  disposal  of  its  prop- 
erty by  lease  or  sale,  to  include  any  con- 
tractual provision,  including  an  indemnity 
agreement,  that  may  be  regarded  by  the 
corporation  as  necessary  or  appropriate. 

An  existing  contract  made  by  VICORP 
may  be  amended  so  as  to  create  an  addi- 
tional commitment  on  the  part  of  the  cor- 
poration if  it  appears  that  a  benefit  to  the 
corporation  will  result  from  such  amend- 
ment. 

Vicorp  Contracts  with  A.  H.  Riise  Com- 
pany, M-36061  (Dec.  8, 1950) 

Where  a  contractor  laying  a  pipeline 
connected  the  line  to  a  meter  pit  serving  a 
railroad  instead  of  to  the  meter  pit  serving 
the  Govt.,  and  where  the  error  occurred 
because  (1)  the  drawing  covering  the  work 
furnished  by  the  Govt,  was  inadequate,  (2) 
the  contractor  was  misled  by  Govt,  person- 
nel into  making  the  wrong  connection,  and 
(3)  there  is  substantial  evidence  that,  dur- 
ing the  course  of  the  work,  the  railroad 
meter  pit  was  the  only  one  visible  above 
ground,  the  contractor  is  entitled  to  addi- 
tional compensation  for  disconnecting  the 
line  from  the  railroad  meter  pit  and  for 
making  the  proper  connection. 
Tuller  Construction  Company,  CA-52 
(Supp.)    (May  8,  1951) 

Appeal  from  a  decision  of  the  contract- 
ing officer  under  Contract  No.  174r-1183. 

Where  contract  specifications  contain  a 
provision     that    after     the    contract    is 
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awarded  the  Govt,  will  furnish  the  con- 
tractor with  specific  design  drawings  in 
addition  to  the  drawings  contained  in  the 
specifications,  there  is  no  authority,  in  the 
absence  of  mistake  or  misrepresentation 
by  the  Govt.,  to  allow  the  contractor  an 
extension  of  time  for  delay  because  the 
latter  drawings  were  different  from  what 
the  contractor  anticipated. 
Schmitt  Steel  Company,  CA-116  (June  14, 
1951) 

Where  a  contractor  can  only  obtain  the 
structural  steel  specified  in  a  contract  from 
a  single  supplier,  and  where  an  undeclared 
war  breaks  out  after  the  Govt,  has 
awarded  the  contract  but  before  the  notice 
of  the  award  reaches  the  contractor,  a  de- 
lay in  delivery  of  the  steel  to  the  Govt, 
caused  by  a  rush  of  war  orders  at  the  sup- 
plier's factory  is  excusable,  and  liquidated 
damages  should  not  be  assessed  against  the 
contractor. 

Appeal  of  J  it 'l son   Pacific-Murphy  Corpo- 
ration, CA-122   (July  13,  1951) 

Art  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Dam- 
ages" requires,  as  a  condition  precedent  to 
the  exercise  by  the  Govt,  of  its  rights  to 
hold  a  contractor  liable  for  damage  inci- 
dent to  delay,  that  the  Govt,  must  "by  writ- 
ten notice  terminate  the  right  of  the  con- 
tractor to  proceed." 

Where  the  Govt,  has  refrained  from 
exercising  its  power  under  a  contract  to 
terminate  the  right  of  the  contractor  to  pro- 
ceed in  the  case  of  delay,  and  has  permitted 
the  contractor  to  complete  the  work,  the 
Govt,  is  required  to  pay  to  the  contractor 
the  amount  calculated  in  accordance  with 
the  terms  of  the  contract,  including  an 
escalation  clause  providing  for  an  adjust- 
ment of  the  contract  price  to  compensate 
the  contractor  for  changes  in  the  cost  of 
labor  and  materials  during  the  life  of  the 
contract,  and  this  is  so  irrespective  of 
whether  the  delay  was  attributable  to 
"unforeseeable  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  the 
contractor." 

Daroy  Products  of  Steel  Plate  Corporation, 
CA-108  (July  27,  1951) 
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The  Department  has  no  authority  to  re- 
form, because  of  a  mistake,  a  contract 
which  has  been  entered  into  and  fully 
performed. 

Appeal  of  AlUs-Chalmers  Mfg.  Co.,  CA-136 
(Oct.  29, 1951) 

The  unexpected  difficulty  of  a  contrac- 
tor in  obtaining  material  necessary  for  the 
performance  of  a  contract  is  not  an  un- 
foreseeable cause  of  delay  such  as  would 
excuse  prompt  performance  of  the  con- 
tract, unless  the  difficulty  was  attributable 
to  conditions  so  abnormal,  extraordinary, 
or  unusual  that  they  could  not  reasonably 
have  been  anticipated  at  the  time  when 
the  contract  was  entered  into. 
J.  E.  Harvey,  CA-140  (Dec.  29,  1951) 

Art.  5  of  the  standard  form  of  supply  con- 
tract providing  for  "Delays — Damages"  re- 
quires, as  a  condition  precedent  to  holding 
a  contractor  liable  under  its  provisions  for 
damages  incident  to  delay,  that  the  Govt, 
by  written  notice  terminate  the  right  of  the 
contractor  to  proceed  and  then  procure 
the  supplies  elsewhere. 

A  paragraph  of  the  specifications  under 
a  supply  contract  providing  for  termination 
of  the  contract  in  the  event  of  a  breach  and 
for  assessment  against  the  contractor  of 
any  extra  costs  incurred  by  the  Govt,  in 
procuring  the  supplies  elsewhere  is  inappli- 
cable in  a  situation  where  the  contractor 
breached  the  contract  by  failing  to  make 
delivery  within  the  time  specified  in  the 
contract,  but  the  Govt.,  despite  the  breach, 
permitted  the  contractor  to  complete  the 
performance  of  the  contract. 

In  the  absence  of  a  pertinent  provision 
in  a  supply  contract  governing  the  matter 
of  damages  in  the  event  of  a  delay  in  de- 
livery, the  Govt,  must  rely  on  the  general 
principles  of  the  common  law  in  asserting 
a  claim  for  damages  based  upon  delay. 

Under  the  common  law,  a  person  who 
breaches  a  supply  contract  by  failing  to 
make  delivery  within  the  time  agreed  upon 
is  only  liable  for  such  consequences  of  the 
breach  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the 
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parties  at  the  time  when  the  contract  was 

made. 

The   Standard   Transformer   Co.,   CA-129 

(Mar.  25, 1952) 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire 
suppression  contract  with  the  State  of 
Oregon  any  prohibition  against  the  use  by 
the  State  of  Oregon  of  its  convicts  in  per- 
forming the  work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  com- 
plement the  act  of  Feb.  23,  1887,  and  its 
purpose  was  to  prevent  private  persons 
who  hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States, 
Territories,  or  municipalities,  the  convicts 
of  these  governmental  entities  for  the 
performance  of  work  under  the  Govt, 
contracts. 

Use  by  the  State  of  Oregon  of  its  con- 
victs in  the  performance  of  fire  suppression 
work  on  Federal  lands  would  not  consti- 
tute the  "employment"  of  convict  labor 
within  the  meaning  of  that  term  as  used  in 
E.O.  No.  325-A. 
Convict  Labor,  M-36131  (June  9,  1952) 

The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining  its 
meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  necessary 
by  the  construction  of  an  irrigation  pipe- 
line on  the  land  by  the  Bur.  of  Reclama- 
tion constituted  damages  suffered  by  the 
landowner  as  a  direct  result  of  the  activi- 
ties of  the  Bur.  of  Reclamation  on  the  land, 
and  claims  for  such  damages  properly  may 
be  paid  under  the  Interior  Department  Ap- 
propriation Act,  1952. 
Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026,  175r- 
2205,  and  175r-1836,  M-36134  (June  19, 
1952) 

The  general  law  of  contracts,  rather 
than  the  law  of  the  place  of  contracting 
or  the  place  of  performance,  governs  with 
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respect  to  questions  as  to  performance 
arising  under  a  supply  contract  between 
the  U.S.  and  a  fabricator. 

An  unreasonable  delay  by  the  Govt,  in 
notifying  a  contractor  of  defects  in  ma- 
terials furnished  under  a  Govt,  contract 
constitutes  a  waiver  of  any  right  to  object 
to  such  defects,  even  in  the  face  of  a  con- 
tractual provision  requiring  the  contractor 
to  replace  any  defective  materials  dis- 
covered during  erection. 

An  unreasonable  delay  in  notifying  the 
seller  of  defective  workmanship  under  a 
contract  making  time  of  the  essence  and 
assessing  liquidated  damages  for  delay 
constitutes  a  waiver  on  the  part  of  the 
Govt,  of  its  right  to  rejection. 

Findings  affirmed,  but  decision  re- 
versed. 

Appeal  of  Union  Steel  Co.,  CA-197  (July 
6,  1954) 

Heavy  and  excessive  rainfall,  abnormal 
to  an  unprecedented  degree,  can  constitute 
a  changed  condition,  and  extra  work  oc- 
casioned thereby  may  entitle  the  contrac- 
tors to  a  written  change  order  and  addi- 
tional compensation. 

If  a  contractor  is  bound  to  build  accord- 
ing to  plans  and  specifications  prepared  by 
the  Govt.,  the  contractor  will  not  be  re- 
sponsible for  the  consequences  of  defects 
in  the  plans  and  specifications. 

Where  extra  work  performed  by  the  con- 
tractor is  different  from  work  prescribed 
by  the  terms  of  the  contract,  the  contractor 
is  entitled  to  receive  the  reasonable  value 
of  the  additional  services  rendered. 
8.  C.  Giles  and  Company,  CA-186  (Supp.) 
(Sept.  10,  1954) 

The  Govt,  is  not  liable  to  pay  a  con- 
struction contractor  for  extra  expenses  in- 
curred because  the  contractor  unexpect- 
edly encountered  materials  which  had  to 
be  graded  in  order  to  meet  the  specifica- 
tions. 

In  the  absence  of  misrepresentation  of 
concealment,  the  Govt,  is  not  liable  for 
extra  costs  incurred  by  the  contractor  be- 
cause of  difficult  subsurface  conditions, 
previously  unknown  to  either  contracting 
party. 
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When  a  contractor  is  required  to  oper- 
ate solely  according  to  a  drawing  prepared 
by  the  Govt,  without  any  clarification  in 
the  specifications,  and  the  contractor  is 
misled  through  no  fault  of  his  own  by  an 
omission  of  essential  information  from  the 
drawing  with  the  result  that  it  incurred 
extra  costs,  the  contractor  is  entitled  to 
the  reasonable  cost  of  the  extra  wTork  made 
necessary  by  the  defects  in  the  drawing. 
Anderson  Construction  Co.,  CA-230  (Oct. 
6,  1954) 

Abnormal  weather  conditions,  includ- 
ing high  winds,  whether  over  an  extended 
period  or  at  separated  intervals,  which 
cause  a  stoppage  of  work,  may  constitute 
an  excusable  cause  of  delay  under  Art.  9 
entitled  "Delay — Damages"  of  the  stand- 
ard form  of  U.S.  Contract  No.  23  (Con- 
struction). 

In  order  to  secure  an  extension  of  time, 
a  construction  contractor  has  the  burden 
of  providing  that  the  winds  which  cause  a 
stoppage  and  consequently  delay  of  work 
were  unusually  severe  for  the  season  and 
area  involved. 

When  survey  stakes  established  by  the 
Govt,  are  destroyed  or  removed  by  a  con- 
struction contractor  operating  under 
specifications  requiring  such  stakes  to  be 
preserved,  and  in  case  of  their  destruction 
or  removal,  their  replacement  at  the  con- 
tractor's expense,  an  extension  of  time 
should  not  be  granted  to  the  contractor 
for  delay  resulting  from  the  replacement 
by  the  Govt,  of  such  stakes. 

Under  a  general  condition  in  specifica- 
tions relating  to  lines  and  grades  which 
requires  the  Govt,  to  provide  the  minimum 
of  survey  crew  services  essential  to  orderly 
performance  of  the  work,  and  requires  the 
contractor  to  keep  the  contracting  officer 
currently  advised  of  construction  survey 
requirements,  a  delay  in  performance  re- 
sulting from  a  lack  of  surveying  by  the 
Govt,  because  the  contractor  did  not  re- 
quest such  survey  services  ahead  of  the 
required  time  constitutes  a  delay  due  to 
the  fault  of  the  contractor,  and,  conse- 
quently, such  delay  is  not  excusable. 

Equitable  adjustment  under  Art.  3  of 
the  standard  form  of  U.S.  Contract  No.  23 
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has  application  to  both  compensation  and 

extension   of  time.  A  specification  which 

covers  one  of  these  elements,  and  is  silent 

as    to     the    other,    may    be    considered 

ambiguous. 

Appeal  of  Rankin  &  Booth  Constructors, 

Inc.,  CA-246  (Dec.  1,  1954) 

Where  a  construction  contractor  is 
urged  orally  to  divert  equipment,  resched- 
ule work,  and  increase  the  man-hours  of 
its  employees,  in  order  to  expedite  con- 
struction work  which,  through  no  fault  or 
negligence  of  the  contractor,  is  behind, 
later  consideration  on  the  merits  by  the 
contracting  officer  of  claims  representing 
the  additional  costs  incurred  may  con- 
stitute a  waiver  of  any  procedural  require- 
ment for  timely  protest  in  writing  as  a 
prerequisite  to  recovery. 

The  standard  language  of  par.  7  of  Bur. 
of  Reclamation  specifications  for  construc- 
tion contracts,  providing  that  commence- 
ment, prosecution,  and  completion  of  work 
"shall,  at  all  times  during  the  continuance 
of  the  contract,  be  subject  to  the  approval 
of  the  contracting  officer  and  shall  be  such 
as  to  insure  the  completion  of  the  work 
within  the  specified  period  of  time"  may 
not  be  invoked  to  preclude  payment  of  ad- 
ditional costs  incident  to  extra  work  re- 
quired by  the  Govt,  so  as  to  make  timely 
completion  of  construction  work  which  has 
been  unduly  delayed  by  excusable  causes. 

When  a  contractor  was  orally  requested 
by  the  contracting  officer  or  his  authorized 
representative  to  expedite  construction 
work,  and  the  contracting  officer  or  his 
authorized  representative  agreed  to  con- 
sider the  claim  subsequently  on  its  merits, 
but  upon  subsequent  consideration  deter- 
mined that  the  additional  work  necessary 
to  accelerate  the  construction  could  be 
required  under  the  terms  of  the  contract 
without  the  payment  of  additional  com- 
pensation, an  extra  work  order  may  be 
issued  nunc  pro  tunc. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion and  Vinnell  Company,  Inc.,  CA-169 
(Supp.)    (Dec.  8,  1954) 

PROTESTS 
An  electric  company  applies  to  the  Govt. 
for  a  right-of-way  over  public  lands  for 
269-098—74 24 
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building  and  maintaining  power  lines.  The 
Department  will  give  its  permission  sub- 
ject to  certain  conditions.  The  company 
claims  one  condition  is  illegal.  What  are 
the  legal  rights  of  the  parties  if  the  com- 
pany accepts  the  permit  (a)  under  protest 
at  the  alleged  illegal  condition,  or  (b) 
without  protest? 

(a)  Following  the  holding  in  Utah 
Power  and  Light  Co.  v.  U.S.,  and  other 
cases  cited,  it  would  seem  that  a  person 
desiring  to  make  use  of  public  lands  must 
apply  to  the  Secretary  of  the  Interior  and 
offer  to  abide  by  the  rules  and  regulations. 
If  he  feels  that  some  of  these  rules  and 
regulations  are  invalid,  he  may  protest  by 
suing  the  Secretary.  If  he  does  not  follow 
this  procedure  he  cannot  complain  later. 

(b)  If  the  company  cannot  complain  of 
the  condition  when  it  has  protested,  then 
surely  it  cannot  complain  when  it  has  not 
protested. 

Idaho  Power  Company  (Nov.  15,  1949) 

Where  a  contract  provides  that  if  the 
contractor  is  dissatisfied  with  a  decision  of 
the  contracting  officer  it  must  file  a  written 
protest  with  the  contracting  officer  within 
10  days,  and  where  the  contractor  alleged- 
ly performed  extra  work  under  instruc- 
tions from  the  contracting  officer  but  filed 
no  written  protest  until  21  months  after  all 
work  under  the  contract  had  been  com- 
pleted, the  Department  is  without  authori- 
ty to  pay  additional  compensation  to  the 
contractor. 

Appeal  of  the  Shoshone  Company,  CA-112 
(Apr.  23, 1951) 

Material  concerning  handling  of  labor 
disputes  in  defense  industries,  as  follows: 

1.  Report  to  the  President — The  Labor 
Dispute  in  the  Bituminous  Coal  Industry. 

2.  U.S.  v.  International  Union,  UMW,  et 
al.  Complaint  for  Injunctive  Relief  under 
Labor  Management  Relations  Act,  1947.  A 
suit  to  enjoin  the  continuance  of  a  strike 
by  the  International  Union,  UMW.  Involves 
an  unresolved  labor  dispute  between  cer- 
tain bituminous  coal  operators  and  associ- 
ations which  are  parties  to  the  National 
Bituminous  Coal  Wage  Agreement  of  1948. 

3.  Copy  of  memo  to  the  Secretary  giving 
statistics  on  the  effect  of  work  stoppages 
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on  the  domestic  production  of  copper,  lead 
and  zinc. 

4.  Affidavit  of  Under  Secretary  as  to 
effect  of  shutdown  on  defense  industries. 
Handling  of  Labor  Disputes  in  Defense  In- 
dustries (Filed  between  1951  and  1952 
Opinion  Files  in  Special  Folder) 

Where  a  contractor  fails  to  comply  with 
a  time  limit  prescribed  in  the  contract  for 
the  filing  of  a  written  protest  against  a 
requirement  that  the  contractor  perform 
work  which  it  believes  to  be  outside  the 
scope  of  the  contract,  the  contractor  can- 
not thereafter  claim  additional  compen- 
sation, over  and  above  that  stipulated  in 
the  contract,  for  such  work. 
Trans-Electric  Company,  CA-156  (Oct.  9, 
1952) 

SPECIFICATIONS 

The  act  of  May  21,  1920,  as  amended  by 
sec.  601  of  the  Economy  Act,  authorizes 
but  does  not  require  interdepartmental 
procurement  by  contract.  Memo  for 
Director  of  Information. 
Solicitor's  Opinion,  M-34623  (Sept.  12, 
1946) 

Unoccupied  houses  comprising  part  of 
helium  plant  maintained  in  stand-by  con- 
dition may  be  rented  to  persons  not  em- 
ployed by  Govt,  under  provisions  of  He- 
lium Gas  Act,  as  amended.  Emergency 
Price  Control  Act  of  1942,  as  amended  does 
not  apply  to  rental  of  housing  accommoda- 
tions not  included  within  defense-rental 
area. 

ShiprocJc,   New   Mexico— Mines,    M-34780 
(Dec.  3,  1946) 

Where  a  lump-sum  contract  covering  the 
clearing  of  a  reservoir  site  contained  an 
estimate  that  there  were  "approximately 
550  trees  ranging  from  6  to  18  inches  in  di- 
ameter," but  that  "the  tree  count  is  ap- 
proximate only  and  the  contractor  shall  be 
entitled  to  no  additional  compensation  be- 
cause of  any  variation  therefrom,"  and  the 
contractor  allegedly  cut  down  a  total  of 
1.785  trees  at  an  alleged  additional  cost  of 
$30,000,  the  contractor  is  not  entitled  to 
any  extra  compensation. 

Appeal  of  Dawson  &  Corbett,  CA-89  f  4r>r 
3,  1951) 
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Where  a  contract  specification,  drafted 
by  the  Govt,  provided  that  payment  for  a 
pipeline  should  be  made  on  the  basis  of 
the  weight  of  the  material  used  in  con- 
structing the  pipeline,  but  where  the  speci- 
fication is  ambiguous  as  to  whether  the 
material  used  in  joining  the  pipes  is  to  be 
included  in  the  computation  for  payment, 
the  specification  will  be  construed  against 
the  Govt,  in  so  far  as  the  ambiguity  is 
concerned. 

Morrison-Knudsen  Company,  Inc.,  and  Pe- 
ter Kiewit  Sons'  Co.,  CA-114  (June  27, 
1951) 

Where  a  contracting  officer  is  charged 
with  full  responsibility  for  the  execution 
of  a  contract,  subject  only  to  review,  on 
appeal,  by  the  head  of  the  department  or 
his  duly  authorized  representative,  the 
contracting  officer's  decisions  cannot  be  al- 
tered or  countermanded  by  bureau  officials 
who  are  not  parties  to  the  contract. 

Where  a  contractor  was  bound  to  per- 
form a  construction  contract  under  the 
"immediate  supervision"  of  Govt,  engi- 
neers, and  an  error  was  committed  by  the 
engineers  in  staking  guides,  which  re- 
sulted in  a  reservoir  being  excavated  three 
feet  deeper  than  was  originally  intended, 
the  contractor  cannot  be  held  legally  re- 
sponsible for  the  consequences  of  the 
Govt's,  error,  and  a  change  order  provid- 
ing for  an  equitable  adjustment  to  cover 
the  additional  expenser,  to  the  contractor 
and  granting  to  the  contractor  an  exten- 
sion of  time  should  be  issued  under  Art.  3 
of  the  contract. 

The  fact  that  a  contractor  submitted  a 
lump-sum  bid  for  the  performance  of  cer- 
tain work  is  not  a  bar  to  the  issuance  of  a 
change  order  providing  for  an  equitable 
adjustment  incident  to  an  engineering  er- 
ror committed  by  the  Govt. 

Where,  with  respect  to  the  completion 
date  and  the  assessment  of  liquidated  dam- 
ages for  delay,  a  contract  speaks  in  terms 
of  "calendar"  days,  and  there  is  nothing 
in  the  record  to  indicate  that  the  agree- 
ment was  negotiated  on  other  than  a  "cal- 
endar" day  basis,  the  Govt,  cannot  apply 
a  "work"  day  basis  in  determining  the 
contractor's  right  to  an  extension  of  time 
resulting  from  an  order  by  the  Govt,  to 
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suspend  work  pending  adjustment  of  an 
engineering  error  committed  by  the  Govt. 

Where  the  contract  and  specifications 
were  drafted  by  the  Govt.,  doubtful  ex- 
pressions are  to  be  construed  most  strongly 
against  the  draftsman. 

A  provision  of  a  contract  that  "The 
quantities  given  in  the  specifications  and 
plans  are  approximate  only,  being  given  as 
a  basis  for  the  comparison  of  bids,  *  *  *" 
cannot  be  invoked  to  defeat  the  right  of 
the  contractor  to  an  equitable  adjustment 
incident  to  an  engineering  error  committed 
by  the  Govt. 

Durham  and  Sauer,  CA-124  (Dec.  19, 
1951) 

Under  Art.  3  of  the  standard  form  of 
construction  contract,  changes  in  the  spec- 
ifications of  the  contract  must  be  in 
writing. 

Morrison-Knudsen  Company,  Inc.,  CA-174 
(Sept.  2,  1953) 

A  provision  for  settling,  by  arbitration, 
disputes  as  to  the  character  and  amount 
of  a  readjusted  franchise  fee  under  conces- 
sion contracts  of  the  National  Park  Service 
which  includes  approximate  criteria  for 
the  guidance  of  the  arbitrators  in  deter- 
mining the  amount  and  character  of  the 
fee  may  legally  be  included  in  the  conces- 
sion contracts. 

Inclusion  in  Concession  Contracts  of  Pro- 
Vision  for  Arbitration,  M-36217  (May  27, 
1954) 

A  low,  unheated  attic  space,  unusable 
except  for  housing  utility  facilities,  is  an 
"under  roof"  space  within  the  meaning  of 
specifications  providing  for  insulation  of 
ceiling  "under  all  roof  spaces." 
Horn  Brothers  Company,  Inc.,  CA-251 
(Oct.  25,  1954) 

Where  contract  specifications  authorize 
the  Govt,  to  order  changes  in  the  plans  or 
quantities  of  the  work,  involving  an  in- 
crease or  decrease  of  more  than  25  per- 
cent of  any  unit  bid  item  by  means  of  a 
supplemental  agreement  setting  forth  the 
adjustment,  the  execution  of  such  an 
agreement  to  achieve  such  changes  is  man- 
datory. Upon  execution  of  such  an  agree- 
ment  without   qualification,   wherein   the 
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entire  scope  of  the  work  was  redetermined 
and  adjusted  to  meet  actual  conditions 
and  requirements  of  the  Govt.,  there  is  no 
authority  for  an  equitable  adjustment  to 
reimburse  the  contractor  for  what  it  would 
have  earned  had  it  performed  all  the  work 
required  of  it  under  one  of  the  items  of 
the  original  contract. 

Appeal  of  Wm.  A.  Smith  Contracting  Co., 
Inc.,  and  Brown  <C-  Root,  Inc.,  CA-248 
(Dec.  27,  1954) 

A  provision  in  the  contract  that  unit 
prices  must  be  applied  where  structural 
changes  are  made  may  not  be  disregarded 
on  the  ground  that  such  unit  prices  are 
considered  excessive  by  the  contracting 
officer. 

A  contractor  cannot  be  compelled  to  per- 
form extra  work  on  the  basis  of  actual  cost, 
plus  overhead  and  profit,  where  unit  prices 
are  provided  for  in  the  contract. 
Appeal  of  Swendig  &  Son,  CA-240  (Dec.  30, 
1954) 

SUSPENSION  AND  TERMINATION 

Refund  of  purchase  price  upon  termina- 
tion of  timber  contract  16g-317.  Can  a  re- 
fund be  made  to  the  purchaser  under  the 
above  contract  of  an  amount  representing 
the  value  of  timber  remaining  uncut  ?  Opin- 
ion— refund  cannot  be  made. 
Memorandum  1821680  "L"  (Jan.  29,  1945) 

Premises  Beyond  Final  Date  Specified  in 
Lease.  Memo  for  the  Purchasing  Officer. 
Solicitor's  Opinion,  M-34035  (Apr.  20, 1945) 

Memorandum  of  Agreement  whereby 
Reclamation  leases  to  the  Bur.  of  Mines 
space  in  a  building  at  Shasta  Dam  not 
providing  for  the  making  by  Mines  of  any 
such  improvements  as  are  provided  for  in 
the  agreement  between  Mines  and  J.  P. 
Brennan  for  the  construction,  additions  to, 
remodeling,  and  completion  of  the  leased 
portion  of  the  building. 
Solicitor's  Opinion,  M-34058  (Apr.  27. 
1945) 

Proposal  that  concession  contracts  pro- 
vide for  the  physical  properties  and  equip- 
ment of  the  concessioner  to  become  the 
property  of  the  U.S.  upon  the  termination 
of  the  contract,  the  concessioner  being  per- 
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mitted  to  retain  excess  profits  as  reim- 
bursement   for    his    investment    in    the 
properties. 
Memorandum  (Nov.  1,  1945) 

Reorganization  Plan  No.  3  o*  1946  pro- 
vides, under  par.  (d)  of  sec.  403,  for  the 
abolishment  of  "all  registers  of  the  district 
land  offices."  In  connection  therewith, 
there  is  for  consideration  herein  the  status 
of  positions  of  acting  registers  and  the 
efficacy  of  the  present  bonds  of  these  two 
classes  of  officers  in  the  event  that  no  con- 
current resolution  is  passed  by  Congress 
expressing  disfavor  with  the  plan  .  .  . 
Memorandum  (June  14,  1946) 

There  are  two  phases  of  this  problem: 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered: 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of  fire 
suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private 
property. 

In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire   Protection   Problem   in    Connection 
with  Logging  Operations  on  0  and  C  Lands, 
20^9819  "L"  (June  20, 1946) 

Secretary  of  the  Interior  has  authority 
to  reinstate  on  such  terms  and  conditions 
as  he  may  determine  a  contract  covering 
the  sale  of  surplus  property  which  has  been 
canceled  by  the  Office  of  Surplus  Property. 
Mediterranean  Export  Corp.  (July  17, 
1946) 

Medical  contracts  can,  of  course,  be 
canceled,  following  a  hearing,  for  failure 
of  the  contracting  doctor  to  comply  with 
the  terms  of  the  contract.  A  contract 
whereby  the  Director  or  the  Secretary  has 
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the  summary  right  to  discontinue  a  doctor's 
services  would  have  the  effect  of  destroy- 
ing his  professional  reputation.  However,  a 
provision  could  be  inserted  which  would 
give  either  the  Director  or  the  Secretary 

(a)  the  right  to  discontinue  the  services 
of  the  doctor  temporarily,  pending  the 
hearing  provided  for  in  the  contract,  and 

(b)  the  right  to  employ  another  physician 
during  this  period. 

Memorandum   (Aug.  20,  1946) 

Discussion  of  operations  in  the  parks 
under  medical  contracts,  particularly  Dr. 
Claude  A.  Macdonald's  contract  in  Grand 
Canyon  National  Park.  On  Aug.  1,  1944, 
Department  authorized  Macdonald  to  op- 
erate Grand  Canyon  hospital  under  same 
terms  as  set  forth  in  contract  of  Dr.  Cox, 
whose  contract  was  canceled  because  of  ill 
health.  Subsequent  contracts  with  Mac- 
donald were  authorized  by  letters.  In  cases 
where  contracts  are  extended  by  letter, 
contractor  is  required  to  sign  carbon  copy 
of  letter  of  authoriz.it  ion  and  return  it  to 
this  office  through  the  Supt.  of  the  Park. 
Letter  of  Apr.  3,  1946,  was  never  accepted 
by  Dr.  Macdonald.  Existing  contracts  con- 
tain no  provision  for  summary  removal  of 
physicians,  although  they  are  applicable  to 
employees  of  contracting  doctors.  It  is 
doubtful  that  physicians  or  surgeons  would 
enter  into  contracts  which  gave  to  either 
the  Director  or  the  Secretary  the  sum- 
mary right  to  discontinue  their  services 
without  a  hearing,  because  such  discontin- 
uance might  have  the  effect  of  destroying 
their  reputations.  It  is  possible,  however, 
to  insert  a  provision  in  medical  contracts 
which  would  give  the  Secretary  the  right 
to  (a)  discontinue  the  services  of  the  doc- 
tor pending  the  hearing  provided  for  in  the 
contract,  and  (b)  to  employ  another  doc- 
tor during  this  period. 
Memorandum  (Sept.  5,  1946) 

A  statutory  requirement  for  payment  of 
"a  reasonable  percentage  ...  of  the  total 
value  of  minerals  thereafter  produced 
from  such  property"  does  not  permit  of 
cutting  off  the  payments  when  any  pre- 
determined amount  has  been  paid. 
Memorandum  (Sept.  11,  1946) 
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A  contract  for  exploratory  drilling 
should  not  be  expanded  for  a  change  order 
for  extensive  additional  drilling  in  reliance 
on  an  appropriation  which  is  subject  to 
the  statutory  advertising  and  bidding  pro- 
cedures, but  the  additional  work  should 
be  the  subject  of  a  new  contract,  properly 
advertised. 
Pennsylvania  Drilling  Co.  (Sept.  12,  1946) 

Where  the  Govt,  has  defaulted  in  sup- 
plying essential  equipment  required  to  be 
supplied  by  it  to  an  extent  forcing  aban- 
donment by  the  contractor,  and  has  other- 
wise approved  or  acquiesced  in  a  departure 
from  the  originally  anticipated  procedure 
under  the  contract,  provisions  of  the  con- 
tract authorizing  termination  by  the  Govt, 
for  default  cannot  be  invoked. 
Solicitor's  Opinion,  M-34361  (Oct.  1G,  194G) 

Proposed  agreement  with  Jamestown 
Corporation  re  judicial  remedies  available 
to  above  corporation  under  par.  11  of  pro- 
posed cooperative  agreement  between  U.S. 
and  corporation. 
Memorandum  (Oct.  25,  1946) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer,  denying  claim  for  addi- 
tional compensation  under  contract  No. 
Im-2327,  dated  Nov.  29,  1943,  with  the 
Bur.  of  Mines,  Dept.  of  the  Interior.  Con- 
tracting officer's  findings  affirmed. 
Stiers  Brothers  Construction  Company, 
M-34646  (Feb.  10,  1947) 
Annie  L.  Hill  v.  N.  8.  Williams  &  T.  C. 
Lkldell,  Las  Cruces  062812,  059866,  059584, 
032127  "#",  Mrs.  Jimmie  Saunders,  A- 
24248,  A-24255  (Apr.  30,  1947) 

The  Secretary  of  the  Interior  is  autho- 
rized by  sec.  9  of  the  Boulder  Canyon  Proj- 
ect Act  to  open  to  entry  only  public  lands 
in  which  he  finds  are  "practicable  of  irri- 
gation and  reclamation." 

Whether  a  particular  area  of  public  land 
is  "practicable  of  irrigation  and  reclama- 
tion" is  a  question  of  fact  to  be  decided  by 
the  Secretary  of  the  Interior,  and  a  mis- 
taken determination  made  by  one  Secre- 
tary that  the  area  is  "practicable  of  irriga- 
tion and  reclamation"  does  not  prevent  a 
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subsequent  Secretary  from  reversing  the 
earlier  finding  on  the  basis  of  the  later  and 
more  adequate  data. 

East  Mesa  Lands,  Imperial  Irrigation  Dis- 
trict. California,  M-35090  (Mar.  18,  1949) 

There  is  legal  authority  in  the  Alaska 
Railroad  under  the  provisions  of  its  con- 
tract with  the  Northern  Stevedoring  and 
Handling  Corp.  to  terminate  the  contract 
by  giving  30  days  written  notice  to  the 
corporation. 

It  is  a  matter  of  administrative  discre- 
tion whether  more  advantageous  terms  in 
the  matter  of  stevedoring  services  for  the 
future  can  probably  be  obtained  by  invit- 
ing competitive  bids  than  by  proceeding 
under  the  present  contract. 
Termination  of  the  Alaska  Railroad  of 
Contract  with  'Northern  Stevedoring  and 
Handling  Corporation,  M-35094  (Mar.  25, 
1949) 

Where  an  attorney's  contract  to  prose- 
cute the  claims  of  a  group  of  Indians  before 
the  Indian  Claims  Commission  has  been  ap- 
proved, the  rescission  of  the  approval 
would  not  be  justified  on  the  ground  of 
doubt  as  to  whether  the  group  is  an  "Indian 
tribe,  band,  or  other  identifiable  group  of 
American  Indians,"  within  the  meaning 
of  those  terms  as  used  in  the  Indian  Claims 
Commission  Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
contract  and  would  form  a  proper  basis  for 
the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  Attor- 
ney's Contract  to  Prosecute  Indian  Claims, 
M-35097  (Nov.  16, 1949) 

Appeal  in  the  matter  of  the  approval  of 
a  lead  and  zinc  mining  sublease  from  Kan- 
sas Exploration,  Inc.,  to  Dewey  S.  Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands,  the 
Department  held  that  the  proviso  to  sec.  2 
of  the  act  of  July  27,  1939  (53  Stat.  1127), 
which  provides  that  no  lease  or  assignment 
of  restricted  Quapaw  lands  shall  be  made 
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over  the  written  protest  of  adult  Indians 
owning  a  majority  interest  in  such  lands, 
does  not  apply  to  a  sublease  of  such  lands. 
Jean  Ann  Hoffman  Jackson,  et  al.,  IA-43 
(June  14, 1951) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays— Dam- 
ages" requires,  as  a  condition  precedent 
to  the  exercise  by  the  Govt,  of  its  rights  to 
hold  a  contractor  liable  for  damage  inci- 
dent to  delay,  that  the  Govt,  must  "by 
written  notice  terminate  the  right  of  the 
contractor  to  proceed." 

Where  the  Govt,  has  refrained  from 
exercising  its  power  under  a  contract  to 
terminate  the  right  of  the  contractor  to 
proceed  in  the  case  of  delay,  and  has  per- 
mitted the  contractor  to  complete  the 
work,  the  Govt,  is  required  to  pay  to  the 
contractor  the  amount  calculated  in  ac- 
cordance with  the  terms  of  the  contract, 
including  an  escalation  clause  providing 
for  an  adjustment  of  the  contract  price  to 
compensate  the  contractor  for  changes  in 
the  cost  of  labor  and  materials  during  the 
life  of  the  contract,  and  this  is  so  irrespec- 
tive of  whether  the  delay  was  attributable 
to  "unforeseeable  causes  beyond  the  con- 
trol and  without  the  fault  or  negligence  of 
the  contractor." 

Daroy  Products  of  Steel  Plate  Corporation, 
CA-108  (July  27, 1951) 

The  purpose  of  an  escalation  provision 
in  a  contract  is  to  make  available  a 
means  of  adjusting  the  contract  price  to 
cover  the  fluctuations  in  costs  during  the 
performance  period  of  the  contract. 

Where  the  Govt,  directed  a  contractor 
to  suspend  operations  under  the  contract 
for  a  period  of  time,  and  the  contractor 
had  no  actual  costs  of  performance  during 
the  period  of  the  required  suspension,  cost 
data  for  the  period  of  the  enforced  work 
stoppage  should  not  be  included  in  calcu- 
lating the  amount  of  the  adjustment  under 
an  escalation  provision  in  the  contract. 
Allis-Chalmers  Mfg.  Co.,  CA-127  (Aug.  31. 
1951) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays— Damages" 
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requires,  as  a  condition  precedent  to  hold- 
ing a  contractor  liable  under  its  provisions 
for  damages  incident  to  delay,  that  the 
Govt,  by  written  notice  terminate  the  right 
of  the  contractor  to  proceed  and  then 
procure  the  supplies  elsewhere. 

A  paragraph  of  the  specifications  under  a 
supply  contract  providing  for  termination 
of  the  contract  in  the  event  of  a  breach 
and  for  assessment  against  the  contractor 
of  any  extra  costs  incurred  by  the  Govt,  in 
procuring  the  supplies  elsewhere  is  in- 
applicable in  a  situation  where  the  con- 
tractor breached  the  contract  by  failing  to 
make  delivery  writhin  the  time  specified  in 
the  contract,  but  the  Govt.,  despite  the 
breach,  permitted  the  contractor  to  com- 
plete the  performance  of  the  contract. 

In  the  absence  of  a  pertinent  provision 
in  a  supply  contract  governing  the  matter 
of  damages  in  the  event  of  a  delay  in 
delivery,  the  Govt,  must  rely  on  the  general 
principles  of  the  common  law  in  asserting 
a  claim  for  damages  based  upon  delay. 

Under  the  common  law,  a  person  who 
breaches  a  supply  contract  by  failing  to 
make  delivery  within  the  time  agreed  upon 
is  only  liable  for  such  consequences  of  the 
breach  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  when  the  contract  was 
made. 

The  Standard  Transformer  Co.,  CA-129 
(Mar.  25,  1952) 

This  is  a  general  discussion  of  legal 
principles  involving  contract  administra- 
tion to  implement  the  observations  con- 
tained in  a  press  release  regarding  suspen- 
sion of  work  on  four  units  of  the  Missouri 
River  Basin  Project  because  of  elimination 
of  funds  for  continuation. 

In  the  case  of  immediate  cessation  of 
activities  the  contracts  could  be  termi- 
nated. It  has  been  held  that  the  authority 
to  terminate  contracts  is  inherently  lodged 
in  the  contracting  officer.  If  agreement  can- 
not be  reached  between  the  contractor  and 
the  contracting  officer,  the  contract  may 
nevertheless  be  terminated  leaving  the  con- 
tractor to  present  a  claim  to  the  General 
Accounting  Office  or  to  sue  in  the  ap- 
propriate court. 
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Another  course  of  action  would  be 
suspension  of  work  under  the  contracts.  A 
suspension  for  an  unreasonable  time  would 
amount  to  a  unilateral  breach  of  contract 
A  suspension  from  now  through  fiscal  year 
1954  would  constitute  an  unreasonable 
period  of  time. 

The  theory  behind  the  "Payments  and 
funds"  article  in  a  contract  is  that  except 
as  appropriated  funds  are  specifically  re- 
served in  stated  amounts  for  earnings 
under  the  contract  the  contractor  has  no 
claim  against  the  Govt.  This  is  now  being 
tested  in  the  courts  in  the  case  of  Winston 
Bros.,  et  al.  v.  U.S. 

Legal  Problems  Involved  in  Discontinuing 
Construction  of  Missouri  Diversion, 
Webster  and  Kirwin  Units,  of  the  Missouri 
River  Basin  Project  (Apr.  20,  1953) 

Appeal  from  Decision  of  the  Commis- 
sioner of  Indian  Affairs. 

When  the  Commissioner  of  Indian  Af- 
fairs terminates  an  attorney  contract  with 
an  Indian  tribe,  based  on  grounds  which 
the  facts  support,  and  there  is  no  showing 
of  abuse  of  discretion  or  arbitrariness,  the 
action  of  the  Commissioner  of  Indian 
Affairs  will  be  affirmed. 
Roy  T.  Mobley,  Indian  Office  File  82645- 
19^7,  IA-81  (Sept.  1, 1953) 
UNFORESEEABLE  CAUSES 

Where  a  contract  was  entered  into  on 
July  13,  1950,  the  additional  demands  on 
the  supply  of  labor  and  materials  resulting 
from  the  war  in  Korea,  which  began  on 
June  25,  1950,  were  not  among  the  "un- 
foreseeable causes"  of  delay  that  would 
permit  the  contracting  officer,  under  the 
provisions  of  Standard  Form  33,  to  ex- 
tend the  time  of  performance. 

However,  as  the  Govt,  suffered  no  ac- 
tual damage  or  inconvenience  because  of 
the  delay,  the  case  will  be  referred  to  the 
Comptroller  General  with  a  recommenda- 
tion that  it  would  be  just  and  equitable  to 
remit  the  liquidated  damages. 
Appeal  of  George  E.  Kellar,  CA-121  (July 
16,1951) 

Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Damages" 
requires,  as  a  condition  precedent  to  the 
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exercise  by  the  Govt,  of  its  rights  to  hold  a 
contractor  liable  for  damage  incident  to 
delay,  that  the  Govt,  must  "by  written 
notice  terminate  the  right  of  the  con- 
tractor to  proceed." 

Where  the  Govt,  has  refrained  from 
exercising  its  power  under  a  contract  to 
terminate  the  right  of  the  contractor  to 
proceed  in  the  case  of  delay,  and  has  per- 
mitted the  contractor  to  complete  the 
work,  the  Govt  is  required  to  pay  to  the 
contractor  the  amount  calculated  in  ac- 
cordance with  the  terms  of  the  contract, 
including  an  escalation  clause  providing 
for  an  adjustment  of  the  contract  price  to 
compensate  the  contractor  for  changes  in 
the  cost  of  labor  and  materials  during  the 
life  of  the  contract,  and  this  is  so  irrespec- 
tive of  whether  the  delay  was  attributable 
to  "unforeseeable  causes  beyond  the  con- 
trol and  without  the  fault  or  negligence  of 
the  contractor." 

Darby  Products  of  Steel  Plate  Corporation, 
CA-108  (July 27, 1951) 

Where  the  lumber  required  for  con- 
structing temporary  housing  was  available 
at  an  increased  price  in  the  area  where 
the  houses  were  being  erected,  the  fact 
that  the  local  supply  of  lumber  was  some- 
what curtailed  because  of  adverse  weather 
conditions  and  strikes  does  not  entitle  the 
contractor,  under  the  provisions  of  Art  9 
of  Standard  Form  No.  23,  to  an  extension 
of  time  for  performing  the  contract. 
Unit  Company,  Inc.,  CA-132  (Sept.  28, 
1951) 

The  unexpected  difficulty  of  a  contractor 
in  obtaining  material  necessary  for  the 
performance  of  a  contract  is  not  an  un- 
foreseeable cause  of  delay  such  as  would 
excuse  prompt  performance  of  the  con- 
tract, unless  the  difficulty  was  attributable 
to  conditions  so  abnormal,  extraordinary, 
or  unusual  that  they  could  not  reasonably 
have  been  anticipated  at  the  time  when 
the  contract  was  entered  into. 
J.  E.  Harvey,  CA-140  (Dec.  29,  1951) 

Where  a  contract  provides  that,  in  event 
of  delay  in  performance,  the  contractor 
must  file  a  written  notification  with  the 
contracting  officer  within  ten  days  from 
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the  beginning  of  such  delay  if  the  con- 
tractor wishes  to  assert  that  the  cause 
of  the  delay  was  excusable,  a  failure  upon 
the  part  of  the  contractor  to  give  the  re- 
quired notice  warrants  the  rejection  on 
procedural  grounds  of  a  subsequent  conten- 
tion by  the  contractor  that  the  delay  was 
excusable. 

Where  a  supplier  selected  by  a  contrac- 
tor furnished  defective  material,  delay 
thereby  caused  in  the  performance  of  the 
contract  is  not  excusable. 

The  unexpected  delay  of  a  contractor  in 
obtaining  material  necessary  to  the  per- 
formance of  the  contract  does  not  excuse 
prompt  performance  unless  the  delay  was 
caused  by  conditions  so  abnormal,  extraor- 
dinary, or  unusual  that  they  could  not 
have  been  anticipated  at  the  time  when 
the  contract  was  made. 
Porcelain  Products,  Inc.,  CA-144  (Jan.  16, 
1952) 

The  failure  of  a  supplier  to  perform  its 
obligation  to  a  contractor  is  ordinarily  a 
normal  hazard  of  business  assumed  by  the 
contractor,  and  is  not  within  the  category 
of  "unforeseeable"  causes  such  as  would 
excuse  delay  in  the  performance  of  the 
contract. 

The  fact  that  the  ability  of  a  supplier  to 
furnish  needed  material  is  adversely  af- 
fected by  the  necessity  of  complying  with  a 
governmental  order  or  regulation  under  the 
Defense  Production  Act  cannot  be  relied 
upon  by  a  contractor  as  excusing  delay  on 
its  part  under  sec.  22  of  Regulation  2  of 
the  National  Production  Authority. 

Where,  as  a  result  of  the  contractor's 
delay  in  placing  an  order  with  a  supplier 
for  need3d  material,  the  supplier's  ability 
to  deliver  was  affected  adversely  by  a  gov- 
ernmental order  or  regulation  under  the 
Defense  Production  Act,  the  effect  of  the 
governmental  program  upon  the  supplier 
does  not  excuse  delay  on  the  part  of  the 
contractor  in  performing  the  contract. 
Pacific  Coast  Engineering  Co.,  CA-158 
(Aug.  27,  1952) 

Increased  costs  allegedly  incurred  by  a 
construction  contractor  because  flood  wa- 
ters destroyed  some  of  the  construction 
work  before  its  completion  and  acceptance, 
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and  also  caused  the  loss  or  destruction  of 
equipment,  machinery,  and  materials  are 
not  compensable  under  article  3  or  article 
4  of  the  standard  form  of  construction 
contract. 

Morrison-Knudsen  Company,  Inc.,  M.  H. 
Easier  Construction  Company,  CA-170 
(Oct.  20, 1952) 

WAIVER  AND  ESTOPPEL 

Contract  No.  19g-17 :  Authority  to  waive 
Government's  renewal  option  and  execute 
new  contract  at  higher  rates. 
Memorandum,  1939326  "L"  (July  6,  1945) 

Adjustment  of  lump-sum  contract  to  com- 
pensate contractor  for  increased  cost  of 
materials. 

The  establishment  of  a  higher  price  ceil- 
ing by  the  Office  of  Price  Administration 
for  material  necessary  in  the  performance 
of  a  lump-sum  construction  contract  does 
not  require  or  authorize  upward  adjust- 
ment of  the  contract  price. 

In  the  absence  of  a  provision  in  a  lump- 
sum contract  for  adjusting  the  contract 
price  upon  increase  in  construction  costs, 
any  such  increase  would  be  a  waiver  of 
Govt,  rights  without  consideration,  and 
would  be  invalid. 
Memorandum  (May  10,  1946) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  pro- 
visions of  the  contracts  dated  Feb.  10, 1933, 
and  Sept.  29,  1936.  An  audit  of  accounts 
for  the  above  period  showed  that  costs  allo- 
cated to  the  District  were  understated  by 
$224,627. 

The  District  contends  that  the  determi- 
nation of  the  Secretary  was  considered  and 
accepted  as  final  to  all  charges  up  to  that 
date  in  a  manner  binding  upon  both  parties. 
The  question  arises  as  to  what  extent  is  the 
Acting  Secretary's  statement  with  respect 
to  the  amount  of  the  credit  binding  on  the 
U.S.? 

Sees.  71,  72,  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office  has 
been  vested  with  the  exclusive  authority 
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to  settle  and  adjust  all  accounts  in  which 
the  U.S.  is  involved. 

Were  administrative  determinations  final 
and  conclusive,  it  is  difficult  to  see  how 
GAO  could  perform  its  function  of  adjust- 
ing and  settling  such  accounts.  Sec.  74  sup- 
ports the  above  conclusion  for  it  provides 
that  even  after  an  account  has  been  settled 
by  GAO  the  party  whose  account  has  been 
settled  or  the  head  of  the  executive  depart- 
ment concerned  may  obtain  a  revision  of 
said  account  by  the  Comptroller  General 
of  the  U.S.  In  summary,  the  executive  de- 
partments can  revise  statement  or  accounts 
up  until  balances  have  been  certified  by 
GAO.  Balances  certified  by  GAO  are  bind- 
ing on  the  executive  branch  of  the  Govt. 
Balances  as  certified  by  GAO  are.  however, 
not  binding  on  the  courts.  Questions  in  re- 
spect of  accounts  are  open  for  judicial  de- 
termination when  properly  presented  be- 
fore a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant,  the 
question  arises  is  the  U.S.  estopped  by  the 
contract  itself  from  charging  any  part  of 
general  plant  cost  to  apportionable  power 
plant  construction  costs  as  agreed  to  be- 
tween the  U.S.  and  the  District.  There  is  no 
judicial  determination  of  the  question. 
However,  there  is  nothing  in  the  contract 
which  would  indicate  that  the  parties  in- 
tended to  exclude  from  consideration  re- 
lated subsidiary  parties  intended  to  exclude 
from  consideration  related  subsidiary  or 
indirect  costs,  as  distinguished  from  the 
costs  directly  involved  in  constructing  the 
works,  facilities  and  equipment  described 
in  one  or  more  of  the  four  groups.  In  fact 
the  provision  that  ,,the  cost  of  Parker 
power  plant  and  incidental  works  *  *  * 
shall  be  divided  into  four  (4)  principal 
groups"  raises  the  inference,  at  least,  that 
the  parties  contemplated  the  incurrence 
of  subsidiary  or  indirect  costs  in  carrying 
out  the  contract. 

Therefore,  the  District  should  be  charged 
with  that  portion  of  the  general  plant  ac- 
count in  question  which,  on  the  basis  of 
recognized  principles  and  practices  of  ac- 
counting,  is   reasonably   allocable  to  the 
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construction  and  permanent  operation  of 
the  specified  works,  equipment  and  facili- 
ties for  which  the  District  is  obligated  to 
pay  under  the  provisions  of  Art.  11. 

There  is  a  question  as  to  whether  the 
U.S..  in  effect,  acquired  any  remaining  in- 
terest of  the  District  in  the  camp  under  the 
1933  contract  by  crediting  to  the  District's 
construction  cost  obligations  under  the  con- 
tract the  snm  of  $58,700.  The  provisions  of 
Art.  12  of  the  1933  contract  state  "The 
United  States  shall  not  be  under  any  obli- 
gation to  repay  to  the  District,  or  otherwise 
contribute  toward,  the  cost  of  any  works 
built  with  funds  provided  by  the  District." 
Therefore,  this  provision  in  the  1933  con- 
tract requires  that  the  said  credit  of 
$58,700  be  rescinded  in  effecting  final  finan- 
cial settlement  with  the  District. 
Legal  Assistance  on  Various  Matters  In- 
volved in  the  Relationship  Between  the 
U.S.  and  Metropolitan  Water  District  on 
Parker  Dam  and  Pari:  Darn.  Power  Projects 
(July  19.  1950'i 

Art  5  of  the  standard  form  of  supply 
contract  providing  for  '•Delays— Damages" 
requires,  as  a  condition  precedent  to  the 
exercise  by  the  Govt,  of  its  rights  to  hold 
a  contractor  liable  for  damage  incident  to 
delay,  that  the  Govt,  must  '-by  written  no- 
tice terminate  the  right  of  the  contractor 
to  proceed." 

Where  the  Govt,  has  refrained  from 
exercising  its  power  under  a  contract  to 
terminate  the  right  of  the  contractor  to 
proceed  in  the  case  of  delay,  and  has  per- 
mitted the  contractor  to  complete  the  work, 
the  Govt,  is  required  to  pay  to  the  con- 
tractor the  amount  calculated  in  accord- 
ance with  the  terms  of  the  contract,  includ- 
ing an  escalation  clause  providing  f 
adjustment  of  the  contract  price  to  com- 
pensate the  contractor  for  changes  in  the 
cost  of  labor  and  materials  during  the  life 
of  the  contract,  and  this  is  so  irrespective 
of  whether  the  delay  was  attributable  to 
"unforeseeable  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  the 
contractor." 

Darby  Products  of  Steel  Plate  Corporation, 
CA-105   (July  27,  1951) 
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Letter  to  the  Attorney  General  re  con- 
demnation proceedings  on  behalf  of  the 
U.S.  and  the  War  Department  to  acquire 
by  condemnation  proceedings  perpetual 
easements  over  and  upon  lands  situated  in 
Marshall  County,  Okla.  by  Kloth  surnamed 
Flanery  and  sgd.  by  Cohen  as  Acting 
Solicitor. 

United  States  of  America  v.  7045  Acres  of 
Land  (1-545-43)   (Sept.  7,  1943) 

Acquiring  by  condemnation  proceedings 
a  perpetual  easement  over  and  upon  lands 
situated  in  Delaware  County,  Okla.  Letter 
to  the  Attorney  General  sgd.  by  Harper. 
United  States  of  America  v.  Certain  Par- 
cels of  Land  in  Delaware  County,  Okla., 
containing  approx.  S9.S  acres,  more  or  less, 
and  P.  E.  Eastings,  et  al.  (1-583-43)  ( Sept. 
23,  1943) 

Petition  to  acquire  by  condemnation  pro- 
ceedings perpetual  easements  over  and 
upon  lands  situated  in  Delaware  County, 
Okla.  Letter  to  Attorney  General  sgd.  by 
Solicitor  Harper. 

United  States  of  America  v.  Certain  Par- 
cels of  Land  in  Delaware  County,  Okla., 
containing  approx.  86.1  acres,  more  or  less, 
and  Maude  E.  Gayman,  et  al.  (1-668-43) 
(Nov.  9,  1943) 

The  purchaser  of  land  within  the  Sho- 
shone Project  to  reconvey  the  excess  of  the 
land  over  the  160  acre  limitation  contained 
in  the  act  of  May  16,  1930. 
Memorandum,  Cheyenne  067236  "L" 
(Mar.  20,  1944) 

Authority  of  the  State  of  Oregon,  and  of 
its  counties,  to  enter  into  sustained-yield 
contracts  with  the  U.S.  and  private  parties. 
Memorandum  (Jan.  8,  1945) 

Status  of  the  Hondius-Beaver  pipeline 
and  water  rights  at  Rocky  Mountain  Na- 
tional Park. 
Memorandum  (Jan.  9,  1945) 

Whether  the  "services  of  road-mainte- 
nance equipment"  offered  by  local  road  au- 
thorities may  be  accepted  in  maintaining 
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roads  within   recreational   demonstration 
areas. 
Memorandum  (July  27,  1945) 

Whether  the  State  of  Montana  at  the 
present  time  can  legally  transfer  these 
lands  to  the  U.S.  in  exchange  for  public 
lands  outside  of  the  park,  and  how  the 
necessary  exchange  authority  can  be  ob- 
tained if  it  does  not  exist. 
Memorandum  (Oct.  15,  1945) 

Conditions  under  which  the  donation  of 
the  Hermit's  Rest  telephone  line  in  Grand 
Canyon  National  Park  can  be  accepted. 
Donation  offered  by  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company. 
Memorandum  (Nov.  8,  1945) 

When  a  parcel  of  land  is  acquired  and  is 
surrounded  by  lands  in  other  ownership, 
or  a  conveyance  leaves  the  grantor  with  a 
parcel  similarly  cut  off  from  a  public  way, 
there  arises  a  way  of  necessity. 

This  arises  only  against  a  tract  of  land 
which  at  some  time  was  in  common  owner- 
ship with  the  lands  which  lack  a  means  of 
access. 

There  are  no  Federal  laws  concerning 
ways  of  necessity  and  any  rights  of  ease- 
ment must  originate  under  the  Colorado 
State  law. 

Sec.  14,  Art.  2  of  the  State  Constitution 
states  that  private  property  cannot  be 
taken  except  by  consent  of  the  owner  ex- 
cept for  private  ways  of  necessity. 

Although  sec.  15  of  Art.  2  of  the  State 
Constitution  states  that  private  property 
cannot  be  taken  without  compensation  to 
the  owner. 

The  court  differentiates  between  ways 
of  necessity  for  physical  access  except  for 
reservoirs,  etc.,  used  for  agriculture  and 
mining  purposes. 

A  way  of  necessity  is  a  common  law 
easement  and  not  within  the  purview  of 
sec.  15,  Art.  2. 

Access  to  Federal  Land  in  Colorado, 
Which  are  Entirely  Surrounded  oy  Non- 
Federal  Lands  (Feb.  14,  1946) 
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If  the  National  Park  Trust  Fund  Board 
approves  the  use  of  interest  from  trust 
funds  for  the  purchase  of  land  for  the  Mt. 
McKinley  National  Park,  that  approval 
has  the  effect  of  "donating"  the  funds  to 
the  Secretary  to  acquire  the  land  in  ques- 
tion. 

Authority  to  Acquire  Morino  Property  in 
Mt.  McKinley  National  Park  (July  18, 
1946) 

Exchange  of  lands  of  the  Willamina  Lum- 
ber Co.  for  O&G  timber  lands  in  Oregon. 
Offered  land  held  "within  or  contiguous 
to  the  former  limits  of  such  grants."  How- 
ever, record  fails  to  show  values  of  of- 
fered and  selected  land  as  being  "approxi- 
mately equal  in  value"  and  exchange  fails 
to  block  the  lands  as  required  by  statute. 
Willamina  Lumber  Company  Exchange, 
Rose  our g  022988    (Sept.  25,   1946) 

The  Dept.  of  the  Interior  cannot  ob- 
tain a  copyright  on  a  proposed  emblem  to 
be  awarded  for  outstanding  service,  but  it 
may  obtain  title  to  a  copyright  on  such  an 
emblem  by  assignment  from  an  artist  who 
has  already  copyrighted  it.  A  proposed 
emblem  to  be  awarded  for  outstanding 
service  to  the  Department  may  be  pro- 
tected by  a  design  patent,  though  applica- 
tion for  such  patent  may  not  be  filed  under 
the  act  of  Mar.  3,  1883  (35  U.S.C.  45). 

It  is  unlikely  that  the  Department  or 
any  of  its  employees  would  be  guilty  of 
copyright  or  trademark  infringement  if  an 
emblem  were  adopted  which  is  similar  to 
a  copyrighted  work  of  art  or  a  trademark. 
The  adoption  of  the  bison  as  the  figure  on 
an  award  emblem,  even  though  the  bison 
is  symbolical  of  the  Dept.  of  the  Interior, 
is  not  advised  in  view  of  possible  confu- 
sion with  one  of  the  highest  awards  given 
by  the  Boy  Scouts  of  America,  the  Silver 
Buffalo  Award. 

Protection  for  Service  Award  Emblems, 
M-34949  (May  27,  1947) 

Mining  locators  who  comply  with  the 
mining  laws  have  a  valuable  property 
right,  good  against  the  world  including 
the  U.S. ;  this  right  includes  the  privilege 
of    cutting    such    timber    on    the    mining 
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claim  as  may  be  necessary  for  develop- 
ment purposes ;  and  the  mining  right  and 
incidental  privileges  are  transferable 
Thus,  a  person  could  convey  to  the  U.S. 
all  the  timber  within  the  bounds  of  their 
unpatented  mining  claim.  It  would  then 
become  subject  to  exchange  for  privately 
owned  land  within  a  park. 
Memorandum  (June  30, 1947) 

An  application  for  an  oil  and  gas  lease 
covering  a  tract  of  land  located  in  the  bed 
of  the  Red  River,  Oklahoma,  was  properly 
rejected  in  accordance  with  an  opinion  of 
the  Attorney  General  of  the  U.S.  which 
stated  that  the  land  covered  by  the  lease 
was  not  owned  by  the  U.S.  but  had  been 
conveyed  to  the  Choctaw  and  Chickasaw 
Indians. 

R.  L.   Smart,  BLM  013624   "N",  A-25350 
(Aug.  6,  1948) 

Under  the  act  of  May  23,  1930,  as 
amended,  which  authorizes  the  exchange 
of  lands  in  the  Western  Navajo  Reserva- 
tion for  public  lands  of  approximately 
equal  value  outside  of  the  reservation,  the 
value  of  the  offered  lands  must  be  deter- 
mined as  of  a  time  not  earlier  than  the 
date  of  conveyance  of  the  offered  lands  to 
the  U.S. 

Indian   Reservation  Exchanges,   M-36005 
(May  31,  1949) 

The  question  of  whether  the  use  of  any 
public  land  is  reasonably  necessary  for 
airport  purposes  under  the  Federal  Air- 
port Act  is  determined  by  the  Adminis- 
trator of  Civil  Aeronautics,  not  by  the  De- 
partment of  the  Interior.  This  Department 
determines  only  whether  a  conveyance  of 
such  land  to  a  public  agency  for  airport 
use  under  that  act  would  be  inconsistent 
with  the  Department's  needs. 

A  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  cannot  be  allowed 
where  the  value  of  the  selected  land  ex- 
ceeds the  value  of  the  offered  land. 
Elmore  J.  Bragg,  Blackfoot  055678,  Idaho 
0249,  A-45697    (Aug.  4,  1949) 

Where  a  request  is  received  by  the  De- 
partment from  the  Admr.  of  Civil  Aero- 
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nautics  for  a  conveyance  of  public  land 
for  airport  purposes  pursuant  to  the  Fed- 
eral Airport  Act,  this  Department  cannot 
properly  review  the  request  to  determine 
whether  the  land  is  needed  for  airport 
purposes  or  whether  the  request  is  made 
in  good  faith  or  whether  the  local  govern- 
mental agency  on  whose  behalf  the  request 
is  made  has  authority  to  apply  for  a  con- 
veyance of  the  land. 

Upon  receiving  such  a  request,  this  De- 
partment can  only  determine  whether  the 
proposed  conveyance  would  be  inconsistent 
with  the  needs  of  the  Department. 

An  applicant  for  a  tract  of  land  under 
the  Small  Tract  Act  has  no  authority  to 
occupy  or  use  the  land  prior  to  the  allow- 
ance of  his  application. 
James  P.  Kelly,  Blackfoot  055121,  A-25775 
(Apr.  11,  1950) 

The  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
relating  to  the  disposition  of  surplus  prop- 
erty, have  no  application  to  property 
owned  by  an  Indian  tribe. 
Sale  of  Menominee  Indian  Mills  House 
No.  36,  M-36128  (Apr.  21,  1952) 

Under  the  law  of  California,  it  appears 
that  the  use  by  a  riparian  owner  of  the 
water  of  a  stream  for  swimming  is  a  priv- 
ilege shared  with  the  public  and  not  a 
property  right. 

Where  a  pool  has  been  formed  in  a 
stream  as  a  result  of  the  construction  of  a 
dam,  a  person  who  owns  land  riparian  to 
the  pool,  but  who  has  no  legal  right  to 
require  the  continued  maintenance  of  the 
dam,  cannot  assert  a  property  right  re- 
specting the  use  of  the  pool  for  swimming. 

The  payment  under  the  Interior  Depart- 
ment Appropriation  Act,  1953,  of  claims 
arising  out  of  activities  of  the  Bureau  of 
Reclamation  is  discretionary. 
City  of  Redding,  California,  T-440(Ir.) 
(Aug.  8, 1952) 

In  the  absence  of  specific  authority  in 
statutes  concerning  Indians  generally  or  in 
the  Taylor  Grazing  Act  for  the  Secretary 
of  the  Interior  to  permit  the  exchange  of 
Indian  trust  lands  for  public  lands  pur- 
suant to  sec.  8  of  the  Taylor  Grazing  Act, 
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an  amendment  to  43  CFR,  Part  146  which 

would   involve,   among   other   things,   the 

cancellation  and  issuance  of  trust  patents 

to    accomplish    an    exchange,    would    be 

unauthorized. 

Proposed  Amendment  of  Jf3  CFR,  Part  1^6, 

M-36183  (Aug.  14, 1953) 

The  act  of  Aug.  1,  1888,  authorizes  con- 
demnation only  where  an  officer  of  the 
Govt,  has  other  authority  to  acquire  real 
property. 

Before  real  property  can  be  purchased 
for  the  U.S.,  there  may  be  some  statute 
specifically  authorizing  the  purchase  or 
clearly  implying  such  authority.  General 
authority  to  protect  timber  from  fire,  etc., 
probably  would  not  be  held  to  authorize 
the  purchase  of  access  road  rights-of-way. 

R.S.  3736  does  not  apply  to  acquisitions 
by  means  other  than  purchase. 
Authority  to  Condemn  Real  Property  (Oct. 
9,1953) 

Where  substantial  evidence  supports 
the  appraised  values  at  which  lands  are 
offered  for  purchase  to  the  city  of  Miles 
City,  Mont.,  pursuant  to  the  act  of  June  16, 
1950  (64  Stat.  233),  the  appraised  values 
will  not  be  modified. 

The  Secretary  of  the  Interior  may  not 
convey  land  to  the  city  of  Miles  City  un- 
der the  act  of  June  16,  1950,  until  pay- 
ment therefor  has  been  made,  and  no 
patent  may  issue  after  June  16,  1955,  if 
tender  of  the  purchase  price  for  the  land 
has  not  been  made  and  other  statutory 
requirements  complied  with  before  that 
date. 

Under  an  application  filed  pursuant  to 
the  act  of  June  16,  1950,  there  appears  to 
be  no  objection  to  allowing  the  city  of 
Miles  City  until  the  expiration  date  of 
the  act  to  make  full  payment  for  lands 
without  filing  another  application  there- 
for, subject  to  the  qualification  that  the 
land  will  be  reappraised  if,  when  payment 
is  tendered,  it  is  determined  that  the 
value  of  the  land  has  changed  substan- 
tially since  the  time  of  appraisal. 
City  of  Miles  City,  Mont.,  M-0 10792,  A- 
26828  (Jan.  20,  1954) 
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Western  Navajo  Indian  Exchange  appli- 
cation held  for  rejection. 
Charles   C.  Day,  Phoenix  079907,   080790, 
079887,  "K",  A-23384  (Aug.  21,  1943) 

Advisability  of  petitioning  for  a  writ  of 
certiorari. 

United  States  v.   G.   C.  Hester   (Sept.  2, 
1943) 

Necessity  for  obtaining  additional  au- 
thority to  extend  the  boundaries  of  Carls- 
bad Caverns  National  Park  to  include  the 
lands  covered  by  deeds  Nos.  1  and  4,  which 
are  situated  outside  the  "approved"  bound- 
aries of  the  Park. 
Memorandum  (Jan.  27,  1945) 

Authority  of  the  State  of  Michigan  to 
convey  submerged  lands  in  Lake  Superior 
to  the  United  States  for  Isle  Royale  Na- 
tional Park. 

States   title  to  the  beds  of  the  Great 
Lakes  *  *  *  Trust      Theory  *  *  *  Power 
of  State  to  Convey  Lake  Beds. 
Solicitor's    Opinion,    M-33869     (Apr.    10, 
1945) 

Authority  to  transfer  land  under  sec.  5 
of  the  Indian  Reorganization  Act. 

Authority  to  acquire  title  in  trust  for  an 
Indian  tribe  and  to  issue  to  the  original 
Indian  owner  an  assignment  conveying  ex- 
clusive rights  of  use  and  occupancy.  Memo 
for  Coinm.,  Indian  Affairs. 
Solicitor's  Opinion,  M-34111  (June  16, 
1945) 

Acquisition  from  the  State  of  Michigan 
of  title  or  jurisdiction  to  the  submerged 
lands   within   the  4%  -mile   limit   at   Isle 
Royale  National  Park. 
Memorandum  (Oct.  15,  1945) 

Applicability  of  Sec.  3737,  R.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 
Memorandum  (Oct.  16,  1945) 

Discusses  proposed  donation  to  the  U.S. 
by  the  State  of  Iowa  of  the  lands  necessary 
for  the  establishment  of  the  Indian  Mounds 
National  Monument.  The  Act  of  the  Gen- 
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eral  Assembly  of  Iowa  of  Apr.  21,  1941, 
does  not  authorize  the  conveyance  of  a 
headquarters  site  in  the  town  of  McGregor. 
Since  the  headquarters  site  is  necessary 
the  conveyance  of  lands  should  not  be  ac- 
cepted for  the  Monument  without  the 
headquarters  site.  A  conveyance  in  the 
form  of  a  patent  from  the  State  of  Iowa 
to  U.S.  and  its  assigns  will  be  legally  suffi- 
cient, provided  the  instrument  has  the 
effect  of  vesting  valid  title  to  the  lands  in 
the  United  States. 
Memorandum  (May  14,  1946) 

The  Solicitor's  Office  has  held  that  with- 
out amendatory  legislation  the  U.S.  can- 
not acquire  fee  simple  title  from  the  State 
of  Tennessee,  but  a  perpetual  right-of-way 
for  the  proposed  parkway  only. 

Regional  Director  may  take  up  the  mat- 
ter of  securing  amendatory  legislation  with 
State  officials  if  he  thinks  it  necessary. 
Title  to  Lands  Acquired  for  Sec.  1-J-l  of 
the  Natchez  Trace  Parkway  in  Tennessee 
(May  22,  1947) 

Art.  IX  of  1926  concession  contract  be- 
tween U.S.  and  Sequoia  and  Kings  Can- 
yon National  Parks  Company  gave  U.S. 
complete  title  to  all  buildings,  fixtures,  etc. 
Company  has  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to  an- 
other person.  Since  Department  officials  in 
reports,  etc.,  regarded  for  many  years  the 
buildings  as  belonging  to  Company,  com- 
promise suggested  giving  U.S.  ownership 
of  buildings  and  company  favorable  terms 
on  other  matters. 

Solicitor's     Opinion,    M-35045     (June    2, 
1948) 

Propriety  of  executing  a  quitclaim  deed 
to  Edward  J.  Cook,  his  heirs  or  assigns  for 
SE%  sec.  15,  T.  1  N.,  R.  9  W.,  S.B.M., 
Calif,  in  view  of  the  record.  Situation  out- 
lined in  this  memorandum. 
Memorandum  (Feb.  28,  1951) 

RESERVATIONS  AND  EXCEPTIONS 

Authority  of  the  Fire  Marshal  of  Col- 
lege Park,  Md.,  to  order  the  employees  of 
the  Bur.   of  Mines  Experimental   Station 
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at  College  Park  to  cease  burning  refuse  on 

land  owned  by  the  Govt,  adjacent  to  the 

station. 

Memorandum  (May  8,  1945) 

Rights  of  the  United   States  Under   a 
Deed  With  a  Condition  Subsequent. 
Solicitor's  Opinion,  M-34171  (Aug.  6,  1945) 

Authority  for  the  proposed  conveyance 
of  the  Corinth-Shiloh  road  to  the  States  of 
Mississippi  and  Tennessee. 

It  appears  that  the  Secretary  is  without 
authority  to  execute  conveyances  of  the 
roads.  An  act  of  Congress  would  be  re- 
quired. 

Shiloh  National  Military  Park    (Feb.  13, 
1946) 

The  conveyance  of  lands,  as  a  gift,  to  the 
U.S.  by  the  State  of  Iowa  for  the  Effigy 
Mounds  National  Monument  is  authorized 
by  Ch.  Ill  of  the  Laws  of  the  General  As- 
sembly of  the  State  of  Iowa.  However, 
validity  of  conveyance  depends  upon  the 
power  of  the  State  to  convey  the  land.  Be- 
fore making  a  decision  on  the  matter,  memo 
requests  that  an  opinion  from  the  Attorney 
General  of  the  State  of  Iowa  be  obtained 
and  transmitted  to  the  Solicitor. 
Form  of  Patent  from  State  of  Iowa  for 
EMOV  Mounds  National  Monument,  M- 
34761  (Nov.  14,  1946) 

COOPERATIVE  AGREEMENTS 

Administration  of  Revested  Oregon  and 
California  Railroad  and  Reconveyed  Coos 
Bay  Wagon  Road  Sustained  Yield  Forest 
Units. 

Solicitor's    Opinion,    M-33654     (Jan.    26 
1945) 

Legal  effect  of  Reciprocal  Trade  Agree- 
ment between  U.S.  and  Canada  on  pro- 
posed amendment  of  salmon  order. 
Memorandum  (Restricted)  (Apr.  11, 1945) 

Indebtedness  against  the  State  of  Ken- 
tucky in  the  amount  of  $6,586.93  arising 
out  of  a  cooperative  agreement  dated  Mar 
11,  1930,  between  the  Geological  Survev 
and  the  State  of  Kentucky,  and  to  the  pos- 
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sibility  of  resuming  cooperative  relation- 
ships with  that  State. 
Memorandum  (May  2,  1945) 

Question  raised  re  possible  amendment 
to  the  Flood  Control  Act  to  authorize  the 
War  Department  to  enter  into  cooperative 
agreements  with  states  or  their  political 
subdivisions  for  maintenance  and  opera- 
tion by  the  latter  of  recreational  facilities 
around  flood  control  reservoirs. 
Memorandum  (Feb.  12,  1946) 

Proposed  agreement  with  Jamestown 
Corporation  re  judicial  remedies  available 
to  above  corporation  under  par.  11  of  pro- 
posed cooperative  agreement  between  U.S. 
and  corporation. 
Memorandum   (Oct.  25,  1946) 

Applicability  of  the  United  States  Em- 
ployees' Compensation  Act  to  employees  of 
the  Geological  Survey  who  are  engaged  in 
State  cooperative  work  and  who  are  paid 
directly  from  State  funds.  Held:  that  a  per- 
son employed  under  a  cooperative  agree- 
ment is  an  employee  if  appointed  by  an  of- 
ficial authorized  to  appoint  and  if  his  work 
is  supervised  by  Federal  officials. 
Memorandum  Opinion  (Mar.  28,  1947) 

The  propriety  of  the  use  of  the  facilities 
of  one  agency  of  the  Govt,  by  another 
agency  has  long  been  recognized. 

The  organization  and  functions  of  the 
American  National  Red  Cross  characterize 
it  as  a  governmental  instrumentality  for 
certain  purposes. 

Utilization  of  Department  Radio  Facilities 
by  the  American  National  Red  Cross,  M- 
35005  (Oct.  29,  1947) 

There  is  no  statute  which  is  specific  on 
the  subject  of  the  authority  to  administer, 
sec.  10  of  the  Migratory  Bird  Conservation 
Act  recognizes  the  existence  and  the  pos- 
sible later  creation  of  refuges  established 
in  a  manner  other  than  pursuant  to  that 
act  in  the  language  prohibiting  certain 
acts. 

Sec.  4  of  the  act  of  Aug.  14,  1946,  covers 
the  authority  of  the  Secretary  of  the  Inte- 
rior to  administer  directly  or  under  coop- 
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erative  agreements  entered  into  pursuant 
to  the  act's  provisions. 
Authority  Under  Which  Wildlife  Refuge 
and  Management  Areas  are  Administered 
Following  Establishment  upon  Lands 
Theretofore  Classified  as  Public  Lands 
(Dec.  23,  1947) 

Since  there  have  been  no  cooperative 
undertakings  of  a  nature  that  would  lead 
to  patents  and  none  are  foreseen  for  the 
near  future  in  the  cooperative  agreement 
with  the  University  of  California  and  Bur. 
of  Mines,  the  provisions  "Rights  in  Inven- 
tions" in  par.  7  of  the  current  agreement 
may  be  eliminated.  However,  par.  5 
"Cooperation"  should  be  revised  to  incor- 
porate a  provision  that  should  any  joint 
enterprise  be  undertaken  in  the  future  that 
may  result  in  an  invention,  it  will  be  cov- 
ered by  a  supplemental  agreement  which 
will  provide  for  the  proper  disposition  of 
patent  rights. 

Patent  Clause  in  Cooperative  Agreement 
with  University  of  California,  M-35022 
(Feb.  24, 1948) 

Would  it  be  proper  and  legal  to  use 
Federal  funds  appropriated  for  the  oper- 
ation and  maintenance  of  Squaw  Butte 
station  for  the  development  and  construc- 
tion of  improvements  on  the  State-owned 
land  at  the  station? 

Squaw  Butte  operated  under  a  coopera- 
tive agreement  but  the  authority  to  ex- 
pend funds  in  accordance  with  it  must  be 
found  in  the  appropriation  act.  Neither  the 
1949  act  nor  the  current  appropriation  bill 
provides  funds  which  may  properly  be 
expended  in  State-owned  lands. 
Memorandum  (Oct.  11,  1949) 

"State"  and  "Territory"  are  not  defined 
in  the  Federal  Coal  Mine  Safety  Act.  Cer- 
tain sections  of  the  act  include  both  terms. 

The  legislative  history  does  not  clarify 
meaning. 

In  interpreting  Federal  Statutes  the 
term  "State"  has  been  construed  to  include 
"Territory"  where  otherwise  the  purpose 
of  Congress  would  be  frustrated. 

In  the  instant  case  it  is  believed  that 
"State"  as  used  in  sec.  202(b)  was  in  its 
broader  sense  which  would  include  Alaska. 


COOPERATIVE  AGREEMENTS— Continued 
Consequently,  the  Bureau  is  authorized  to 
enter  into  a  cooperative  plan  with  Alaska. 
Authority  of  the  Bur.  of  Mines  to  enter 
into  a  Cooperative  Plan  with  the  Territory 
of  Alaska  for  the  Joint  Inspection  of  Coal 
Mines  in  Alaska  under  the  Federal  Coal 
Mine  Safety  Act  (June  15.  1953) 

COURTS 

Jurisdiction  of  the  South  Dakota  courts 
to  prosecute  Indians  holding  allotted  lands 
by  inheritance  or  devise  for  violations  of 
the  State  game  laws  on  allotted  lands  with- 
in the  boundaries  of  the  Sisseton  Reser- 
vation. 
Memorandum  (June  5,  1943) 

Compilation  of  cases  showing  that  the 
U.S.  is  not  estopped  to  assert  its  rights  even 
where  the  U.S.  or  its  officers  by  affirmative 
action  have  purported  to  give  recognition 
to  an  adverse  claim. 
Submerged  Oil  Lands  Suit  (Mar.  8,  1946) 

Long-established  practice  of  Department 
in  not  accepting  tax  titles  because  of  their 
unmarketability  due  to  their  peculiar  dis- 
favor by  courts  remains  unaffected  by 
statute  as  applied  to  State  of  Nevada,  al- 
though statute  clothes  tax  titles  with 
some  degree  of  stability  not  found  else- 
where. 

A.  L.  Scott,  Attorney,  M-34375  (June  17, 
1946) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
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COURTS— Continued 

are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals.— Aban- 
doned lands  revert  to  the  public  domain.— 
Natives  have  a  valid  claim  against  the  gov- 
ernment for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights. — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community. — A  native  claim 
to  exclusive  possessory  rights  may  be  de- 
feated by  a  showing  that  the  native  use 
was  not  originally  exclusive. — If  the  na- 
tives no  longer  view  the  lands  as  their  own 
their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters  is 
so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska.— 
Native  rights  to  beaches  and  streams  would 
be  recognized  where  natives  can  show  a 
continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Is  the  prohibition  against  mailing  lot- 
tery tickets  applicable  to  the  mailing  of 
material  concerning  small  tract  sale,  where 
successful  applicants  are  chosen  by  draw- 
ing and  the  filing  fee  is  not  returned  to  un- 
successful applicants? 

In  Annotations  to  18  U.S.C.  336  (1940 
Ed.)  and  Federal  Digest  on  lotteries,  there 
are  no  cases  applicable  to  an  executive  de- 
partment. 

In  Nardonne  v.  U.S.  it  was  stated  that 
where  agents  or  servants  of  the  Govern- 
ment, rather  than  the  sovereign  itself,  op- 
erate the  law,  the  canon  that  general  words 
of  a  statute  do  not  apply  to  the  sovereign 


COURTS — Continued 

is  less  stringently  applied.  The  Court  took 
into  consideration  the  "circumstances"  un- 
der which  the  law  was  enacted. 

U.S.  v.  Mine  Workers  held  to  the  general 
rule  of  nonapplicability. 

The  anti-lottery  act  is  not  susceptible  to 
a  liberal  construction  thus  bringing  within 
its  prohibition  matters  not  clearly  within 
its  terms. 
Memorandum  (Mar.  1,  1950) 

Plaintiff  contends  that  granting  his  per- 
mit in  part  only,  in  effect  forcing  him  to 
reduce  the  size  of  his  herd,  was  an  arbi- 
trary action,  an  abuse  of  discretion,  and  in 
excess  of  statutory  authority. 

Defendant  moves  to  dismiss  on  grounds 
that  plaintiff  has  no  right  to  judicial  re- 
view as  it  was  an  action  committed  to 
agency  discretion  and  the  Secretary  of  the 
Interior  is  an  indispensable  party.  The 
records  show  effort  by  grazing  officials  and 
the  Secretary  to  arrive  at  a  fair  conclusion. 

The  application  of  a  special  rule  to  limit 
a  privilege  is  within  the  authority  of  the 
Secretary. 

On  the  facts  related  in  plaintiff's  com- 
plaint the  Secretary  of  the  Interior  would 
be  an  indispensable  party.  However,  the 
court  is  of  the  opinion  that  it  does  not  have 
jurisdiction  over  this  matter. 
William  Scllas  v.  Jesse  Kirk,  Range  Man- 
ager (Nov.  15,  1951) 

A  protest  allowance  of  a  5-acre  Alaska 
homesite  claim,  based  upon  an  asserted  su- 
perior right  of  possession  in  the  protestant, 
must  be  dismissed,  unless  the  protest  is 
filed  under  oath  before  the  expiration  of  30 
days  following  the  period  of  posting  and 
publication  of  the  notice  of  the  application 
to  purchase,  and  unless  within  60  days 
after  filing  the  protest  and  the  protestant 
begins  an  action  to  quiet  title  in  a  court  of 
competent  jurisdiction  in  Alaska. 

The  courts  in  Alaska  have  exclusive  ju- 
risdiction to  adjudicate  protests  based  upon 
an  asserted  superior  right  of  possession 
against  allowance  of  claims  to  Alaska 
public  lands  for  5-acre  tracts  for  home- 
steads or  headquarters. 
William  C.  Holmes,  Glenn  Hamilton  Mor- 
gan, Charlotte  T.  Morgan,  Anchorage 
013012,  A-26796  (May  27,  1953) 
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Under  sec.  30a  of  the  Mineral  Leasing 
Act  an  assignment  of  an  oil  and  gas  lease 
cannot  take  effect  unless  three  original 
executed  counterparts  thereof  are  filed  in 
the  proper  land  office. 

A  photostatic  copy  of  an  instrument  of 
assignment,  not  authorized  by  the  assignor 
to  be  made,  is  not  an  "original  executed 
counterpart"  within  the  meaning  of  sec. 
30a  of  the  Mineral  Leasing  Act. 

The  approval  by  the  manager  of  a  land 
and  survey  office  of  the  Bur.  of  Land  Man- 
agement of  an  assignment  of  an  oil  and  gas 
lease  will  be  cleared  from  the  record  at  the 
protest  of  the  purported  assignor  where 
only  one  original  executed  copy  of  the  in- 
strument of  assignment  was  filed. 

The  courts  rather  than  the  Dept.  of  In- 
terior are  the  proper  forums  for  settlement 
of  controversies  over  equitable  rights  aris- 
ing from  assignments  of  public  land  oil  and 
gas  leases. 

David  L.  Mills,  New  Mexico  O^lll-A,  A- 
26949  (Sept.  27,  1954) 

DEFENSE  MINERALS  EXPLORATION 

An  employee  of  the  Defense  Minerals 
Administration  who  has  not,  contrary  to 
the  provisions  of  18  U.S.C.  434,  made  any 
recommendations  or  taken  any  action  with 
respect  to  his  own  application,  is  not  pro- 
hibited by  statute  from  receiving  assist- 
ance under  the  defense  programs  adminis- 
tered by  the  DMA. 

There  is  no  statutory  prohibition  against 
an  employee  of  another  agency  in  the  De- 
partment applying  for  and  receiving  from 
the  DMA  any  assistance  which  it  can  con- 
fer or  with  respect  to  which  it  may  make 
recommendations  under  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C.A.  App. 
2061-2166). 

No  exploration  contract  should  be  made 
with  any  employee  of  any  agency  of  the 
Department  until  the  Secretary's  views 
have  been  obtained. 

Applications  From  Employees  of  the  De- 
partment of  the  Interior  for  Assistance 
Under  the  Defense  Production  Act  of 
1950,  M-36067  (Sept.  11, 1951) 

The  Renegotiation  Act  of  1951  was  in- 
tended to  apply  to  contracts  which  involve 
profits. 


DEFENSE  MINERALS  EXPLORATION— 
Continued 
The  exploration  contracts  executed  by 
the  Defense  Minerals  Administration  are 
in  the  nature  of  loans  or  grants  and  do 
not  result  in  profits ;  consequently,  they  are 
not  subject  to  the  Renegotiation  Act. 
The  Renegotiation  Act  of  1951  with  Respect 
to  Exploration  Contracts,  M-36105  (Oct. 
29,  1951) 

The  Defense  Minerals  Exploration  Ad- 
ministration may,  for  its  own  convenience, 
and  pursuant  to  a  specific  provision  in  a 
contract,  make  directly  to  an  independent 
contractor  or  supplier  any  payment  which 
may  be  due  such  person  because  of  work 
done  for  or  for  supplies  furnished  to  a 
prime  contractor  under  an  exploration 
contract  with  the  U.S. 

The  DMEA  should  not  consent  to  an  as- 
signment by  a  prime  contractor  to  an  in- 
dependent contractor  of  payments  due 
under  an  exploration  contract. 
Assignment  of  Interest  Under  DMEA  Con- 
tracts; Direct  Payments  to  Independent 
Contractors,  M-36126  (Apr.  14,  1952) 

DEFENSE  PRODUCTION  ACT 

Authority  exists  under  clause  (2)  of 
subsec.  (a)  of  section  303  of  the  Defense 
Production  Act  of  1950  (50  U.S.C.A. 
App.  2093)  to  pay  to  producer  direct  sub- 
sidies for  the  difference  between  their  re- 
spective costs  of  production  and  the  cur- 
rent ceiling  prices  for  critical  and  strategic 
minerals  and  metals,  provided  sufficient 
funds  are  available  and  are  obligated  to 
carry  out  the  program. 

The  Secretary  of  the  Interior  has  the 
requisite  authority  to  initiate  a  subsidy 
program  relating  to  critical  and  strategic 
minerals  and  metals  after  it  has  been 
approved  by  the  Defense  Production 
Administrator. 

Direct  Subsidies  for  the  Production  of 
Critical  and  Strategic  Minerals  and 
Metals,  M-36091  (July  17,  1951) 

An  employee  of  the  Defense  Minerals 
Administration  who  has  not,  contrary  to 
the  provisions  of  18  U.S.C.  434,  made  any 
recommendations  or  taken  any  action  with 
respect  to  his  own  application,  is  not  pro- 
hibited by  statute  from  receiving  assistance 
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under  the  defense  programs  administered 
by  the  DMA. 

There  is  no  statutory  prohibition  against 
an  employee  of  another  agency  in  the  De- 
partment applying  for  and  receiving  from 
the  DMA  any  assistance  which  it  can  con- 
fer or  with  respect  to  which  it  may  make 
recommendations  under  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C.A.  App.  2061- 
2166). 

No  exploration  contract  should  be  made 
with  any  employee  of  any  agency  of  the 
Department  until  the  Secretary's  views 
have  been  obtained. 

Applications  From  Employees  of  the  De- 
partment of  the  Interior  for  Assistance 
Under  the  Defense  Production  Act  of  1950, 
M-36067  (Sept.  11, 1951) 

Material  concerning  handling  of  labor 
disputes  in  defense  industries,  as  follows : 

1.  Report  to  the  President — The  Labor 
Dispute  in  the  Bituminous  Coal  Industry. 

2.  U.S.  v.  International  Union,  UMW, 
et  al.  Complaint  for  Injunctive  Relief  un- 
der Labor  Management  Relations  Act,  1947. 
A  suit  to  enjoin  the  continuance  of  a  strike 
by  the  International  Union,  UMW.  In- 
volves an  unresolved  labor  dispute  between 
certain  bituminous  coal  operators  and  asso- 
ciations which  are  parties  to  the  National 
Bituminous  Coal  Wage  Agreement  of  1948. 

3.  Copy  of  memo  to  the  Secretary  giving 
statistics  on  the  effect  of  work  stoppages 
on  the  domestic  production  of  copper,  lead 
and  zinc. 

4.  Affidavit  of  Under  Secretary  as  to 
effect  of  shutdown  on  defense  industries. 
Handling  of  Labor  Disputes  in  Defense 
Industries  (Filed  between  1951  and  1952 
Opinion  Files  in  Special  Folder) 

DELEGATION  OP  AUTHORITY 

GENERALLY 

Procedure  governing  Five  Civilized 
Tribes  removal  cases  under  section  3  of  the 
act  of  April  12, 1926. 

Let.  to  Landman  by  Kloth  surnamed 
Flanery,  Gardner  signed  by  Asst.  Sec'y. 
(Aug.  8,  1943) 

Let.  to  A.  G.  enclosing  copies  of  revised 
draft  on  above  by  Kloth  surnamed  Flanery, 
Gardner  signed  by  Asst.  Sec'y. 


DELEGATION  OF  AUTHORITY— Con. 

GENERALLY— Continued 

Reinstatement  of  obligation  to  submit 
monthly  reports  under  Connally  Act. 

The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Solicitor's  Opinion,  M-24737  (Nov.  22, 
1946) 

AUTHORITY  TO  MAKE 

Letter  to  the  Attorney  General  re  regula- 
tions promulgated  by  the  Dept.  of  Interior 
relating  to  the  authority  of  the  Supt,  of 
the  FCT  Agency  to  release  royalty  funds 
to  the  individual  Indian  to  whose  credit 
those  funds  were  carried  by  the  Agency 
Office  by  Kloth  surnamed  Flanery,  Cohen 
and  signed  by  Cohen  as  Acting  Solicitor. 
Fox  v.  House,  et  al.   (Sept  7,  1943) 

Use  of  Government-owned  Automobiles 
by  Field  Employees. 
Solicitor's  Opinion,  M-33893  (Apr.  25, 1945) 

Effect  of  invalid  orders  of  state  conserva- 
tion agency  on  determination  by  Federal 
Petroleum  Board  of  whether  oil  is  "contra- 
band" under  Connally  "Hot  Oil"  Act. 
Memorandum  Opinion   (Apr.  30,  1945) 

Delegation  of  Authority  from  the  Secre- 
tary of  the  Interior  to  the  Director  of  the 
National  Park  Service. 
Solicitor's  Opinion,  M-34048  (May  2,  1945) 

Power    of    Indian    Tribe    to    Delegate 
Legislative    Authority    to    a    Subordinate 
Agency  of  the  Tribe. 
Memorandum  (May  11,  1945) 

Emergency      Refugee      Shelter,      Fort 
Ontario,  Oswego,  New  York. 
Solicitor's    Opinion,    M-34138     (July    12, 
1945) 

Printing  and  Binding. 
Memorandum  (Aug.  2,  1945) 

There  is  legal  sanction  for  concluding 
an  agreement  between  Department  and  Na- 
tional Resources  Commission  of  China 
under  which  Department  agrees  to  furnish 
the  Commission  with  engineering  informa- 


251 


DELEGATION  OF  AUTHORITY— Con. 

AUTHORITY  TO  MAKE— Continued 
tion    to   be   utilized    in    construction    and 
reclamation  project  in  China. 
Yangtze  Basin,  China  (Sept.  8,  1945) 

Issuance  of  a  special  land  use  permit  to 
construct  and  maintain  a  road. 
J.  J.  Summers— 2076 Uo  "L"  (Nov.  7, 1945) 

Increased    Payments    to    Drilling    Con- 
tractors. 
Memorandum  (Nov.  15,  1945) 

Delegation  of  Authority  From  the  Secre- 
tary to  the  Chief  Clerk  of  the  Department 
Authority  to  Pay  Dues  for  Library  Mem- 
bership in  Societies  and  Associations — 
Delegation  of  Such  Authority  to  Chief 
Clerk  of  the  Department. 
Solicitor's  Opinion,  M-34239  (Dec.  12, 
1945) 

The  Secretary  of  the  Interior,  through 
the  Director  of  Fish  and  Wildlife  Service, 
is  authorized  to  enter  into  leases  for  drill- 
ing for  oil  on  lands  acquired  for  wildlife 
refuges  provided  there  would  result  no 
derogation  from  the  primary  purposes  for 
which  refuges  are  established. 
Solicitor's  Opinion,  M-34516  (Aug.  5, 
1946) 

Because  of  the  inability  of  the  laborer 
to  return  to  duty  after  breaking  his  hip, 
and  because  of  his  being  without  any 
means  of  support,  the  laborer  qualifies  as 
an  indigent  under  16  U.S.C.  17e,  and  ex- 
penses for  his  temporary  care  may  be  paid 
under  the  authorization  contained  in  that 
section.  He  may  not,  however,  be  moved  at 
Govt,  expense  more  than  50  miles  although 
there  is  authority  for  removal  up  to  that 
distance. 

In  an  emergency  there  is  authority  for 
the  officer  in  charge  of  an  area  to  take  such 
action  as  may  be  necessary  and  for  which 
an  expenditure  of  funds  appropriated  for 
the  general  expenses  of  the  park  may  be 
involved. 
Memorandum  (Sept.  13, 1946) 

The  Secretary  is  without  authority  to 
delegate  to  the  Army  and  Navy  Munitions 
Board  the  appointing  authority  vested  in 
him  by  sec.  3  of  the  Strategic  and  Critical 
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Materials  Stockpiling  Act  with  respect  to 
industry  advisory  committees. 
Memorandum  Opinion  (Nov.  1,  1946) 

Problems  relating  to  hearings  and  ex- 
aminers under  the  Administrative  Proce- 
dure Act  of  June  11,  1946  (P.L.  404,  79th 
Congress). 

Desirability  of  uniform  system  for  all 
Bureau  adjudications. 
Memorandum  (Dec.  2,  1946) 

This  Department  regards  personnel  files 
and  records  as  confidential  and  as  avail- 
able for  official  use  only. 

Accredited  representatives  of  other  de- 
partments should  be  authorized,  permitted, 
to  inspect  the  files  for  legitimate  purpose. 
Inspection  of  Personnel  Files  and  Records 
(Dec.  10,1946) 

1.  The  decision  on  appeal  as  to  whether 
land  is  to  be  sold  at  public  sale  is  made 
only  by  the  Secretary  of  the  Interior  and 
persons  specifically  delegated  by  him  to 
make  such  decisions. 

2.  Trespasses  committed  by  cattle  of 
grazing  lessee  are  not  authorized  by  the 
U.S.  and  do  not  involve  the  U.S.  in  the 
taking  of  property  without  due  process 
of  law. 

3.  California  courts,  rather  than  Dept. 
of  Interior,  are  proper  place  to  go  for  en- 
forcement of  State  law  respecting  fenc- 
ing of  cattle  lands  by  private  cattle 
ranchers. 

Warren  J.  Davis,  Los  Angeles  061092, 
Motion  for  rehearing,  A-24418  (Jan.  6, 
1947) 

The  Secretary  of  the  Interior  has  full 
power  to  delegate  to  subordinate  officials 
of  the  Department  any  function  previously 
exercisable  by  an  official  of  the  former 
General  Land  Office  or  the  former  Grazing 
Service.  A  statutory  power  which  can  be 
exercised  by  the  Secretary  of  the  Interior 
only  with  the  approval  of  some  other  offi- 
cial of  the  Government  cannot  be  delegated 
to  subordinate  officials  of  the  Department 
Regulations  Delegating  Authority  to  the 
Bureau  of  Land  Management,  M-34901 
(Mar.  31, 1947) 
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It  was  decided  in  a  meeting  held  Apr.  29, 
1947,  that  trespass  charges  are  too  low  and 
too  varied. 

Subsequently,  it  was  determined  that  in 
the  absence  of  a  State  law  prescribing 
charges  for  grazing  trespass,  that  trespass 
charges  be  based  on  commercial  rates  pre- 
vailing in  the  locality  pending  considera- 
tion of  a  proposed  bill  entitled  "To  pre- 
scribe the  measure  of  damages  on  account 
of  trespasses  upon  lands  or  mineral  de- 
posits owned  by  the  U.S." 
Memorandum  (May  23, 1947) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
approve  expenditures  from  Metlakatla 
tribal  funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  wTould 
be  advisable  to  issue  instructions  of  a 
more  precise  character  than  were  given  in 
Order  No.  2326. 

Delegations  of  Power  to  Indian  Field  Of- 
fices, M-35027  (Mar.  2,  1948) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  the  Secretary's 
power  concerning  the  approval  of  con- 
tracts between  unorganized  Indian  tribes 
and  attorneys. 

As  the  exclusive  authority  to  make  valid 
sales  of  timber  in  Tongass  National  Forest 
is  vested  in  the  Secretary  of  Agriculture, 
a  native  tribe  cannot  sell  such  timber. 

Possessory  rights  of  natives  were  not 
extinguished  by  treaty  of  cession  under 
U.S.  acquired  Alaska. 

Administration     of     Native     Affairs     in 
Alaska,  M-35028  (Mar.  4,  1948) 

So  long  as  the  annual  appropriation 
acts  of  the  Department  expressly  appro- 
priate moneys  to  the  Alaska  Railroad  for 
the  "operation  and  maintenance  of  ocean- 
going or  coastwise  vessels  *  *  *,"  the 
Alaska  Railroad  can  properly  use  its  ap- 
propriated funds  for  the  purpose  of  op- 
erating and  maintaining  ocean-going  or 
coastwise  vessels  "when  deemed  neces- 
sary" by  the  Secretary  of  the  Interior  or 
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any  other  official  to  whom  the  Secretary 
may  have  delegated  the  authority  to  make 
such  determinations. 

Operation  of  Ships  by  the  Alaska  Railroad, 
M-35038  (Apr.  28,  1948) 

The  Commission  may  determine  for  it- 
self the  extent  to  which  its  business  shall 
be  transacted  at  formal  hearings  or  other 
meetings  attended  by  members  of  the 
Commission,  and  the  extent  to  which  the 
Commission's  business  shall  be  disposed 
of  through  the  device  of  having  its  mem- 
bers individually  submit  written  indica- 
tions of  their  approval  or  disapproval  of 
proposals  which  have  been  presented  to 
the  Commission  for  decision. 

As  no  particular  formality  has  been  re- 
quired by  the  Congress  with  respect  to 
the  making  of  determinations  by  the  Com- 
mission, it  would  be  appropriate  for  the 
Commission  to  adopt  a  procedure  under 
which  members  of  the  Commission  might 
designate  representatives  to  participate  in 
the  hearings  and  other  meetings  of  the 
Commission,  but  without  authority  to  cast 
the  votes  of  their  absent  principals  upon 
any  proposal  presented  to  the  Commission 
for  decision. 

Migratory  Bird  Conservation  Commission, 
M-35042  (May  13,  1948) 

Memo  re  resignation  of  the  Commis- 
sioner of  Indian  Affairs  and  advising  that 
the  position  of  the  Commissioner  of  In- 
dian Affairs  should  be  filled  by  means  of  a 
Presidential  appointment  within  30  days 
from  the  date  of  the  acceptance  by  the 
President  of  the  resignation. 

1948  correspondence  file. 
Resignation   of   Commissioner   of   Indian 
Affairs  (June  8,  1948) 

The  President  has  broad  latitude  in  the 
matter  of  delegating  his  statutory  powers 
to  the  heads  of  the  executive  departments 
of  the  Government. 

When  an  official  of  the  Government 
delegates  a  particular  power  to  a  subordi- 
nate official,  the  former  does  not  thereby 
evade  his  responsibility  with  respect  to 
the  matter,  but  he  continues  to  be  respon- 
sible for  the  manner  in  which  the  dele- 
gated power  is  exercised  by  his  subor- 
dinate. 
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The  President  can  properly  delegate  to 
the  Secretary  of  the  Interior  the  power 
conferred  upon  the  President  in  the  Bon- 
neville Project  Act  to  approve  conveyances 
of  land  or  interests  in  land  by  the  Ad- 
ministrator of  the  Bonneville  Power 
Administration. 

Delegation    of    Statutory    Power    by    the 
President,  M-35091   (Mar.  8,  1949) 

The  Southwestern  Power  Administra- 
tion is  authorized  by  law  to  acquire  trans- 
mission lines  and  related  facilities  under 
rental  agreements. 

The  Southwestern  Power  Administra- 
tion is  authorized  by  law  to  purchase  elec- 
tric power  and  energy  to  the  extent  that 
it  is  necessary  to  do  so  in  order  to  firm 
up  the  hydroelectric  power  distributed  by 
the  Administration  from  Army  reservoir 
projects  and  thus  achieve  the  statutory 
objective  of  the  most  widespread  use  of 
such  hydroelectric  power. 
Scope  of  the  Lawful  Powers  of  the  South- 
western Power  Administration,  M-36009 
(July  15,  1949) 

E.O.  No.  9337  (8  F.R.  5516)  delegates  to 
the  Secretary  of  the  Interior  the  power  of 
the  President  to  withdraw  or  reserve  lands 
of    the    public    domain    and    other    lands 
owned  or  controlled  by  the  U.S.  and  to 
modify  or  revoke  withdrawals  or  reserva- 
tions of  such  lands.  When  the  President 
delegates  to  the  Secretary  of  the  Interior 
a  power  which  is  vested  in  the  President 
by  the  Constitution  or  a  statute,  it  is  rea- 
sonable to  infer  that  the  President  expects 
the  delegated  power  to  be  exercised  only 
by  the  Secretary  of  the  Interior  or,  in  the 
latter's  absence,  by  the  official  who  is  au- 
thorized to  perform  the  duties  of  the  Sec- 
retary. Since  there  is  no  provision  in  E.O. 
No.  9337  expressly  authorizing  the  Secre- 
tary of  the  Interior  to  subdelegate  to  other 
officials  of  the  Department  the  power  that 
has  been  delegated  to  the  Secretary  by  the 
President  in  that  order,  it  is  suggested  all 
departmental  orders  which  indicate  that 
they  are  being  issued  in  pursuance  of  the 
power  of  the  President  be  signed  by  the 
Secretary  or,  in  his  absence,  by  the  Acting 
Secretary.  If  necessary  or  advisable  E.O. 
No.  9337  could  be  amended  to  expressly 
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authorize  the  Secretary  of  the  Interior  to 
subdelegate  to  other  Secretarial  officers  of 
the  Department  power  which  the  Presi- 
dent has  delegated  to  the  Secretary  in  that 
order. 

Withdrawal  and  Reservation  of  Lands 
(Aug.  25, 1949) 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Assistant  to  the  Secretary 
functions  which  involve  the  exercise  of  his 
discretion. 

Delegation  of  Authority  by  the  Secretary 
to  the  Assistant  to  the  Secretary,  M-36018 
(Nov.  30,  1949) 

The  President  in  1946  delegated  to  the 
Secretary  of  the  Interior  authority  to  take 
the  initiative  in  coordinating  and  unifying 
the  emergency  or  mobilization  planning  ac- 
tivities of  the  several  executive  depart- 
ments and  independent  agencies  of  the 
Govt,  with  respect  to  petroleum. 

The  function  delegated  to  the  Secretary 
by  the  President  to  coordinate  the  emer- 
gency or  mobilization  planning  activities 
of  the  executive  departments  and  inde- 
pendent agencies  of  the  Govt,  with  respect 
to  petroleum  has  not,  to  any  extent,  been 
transferred  to  the  National  Security  Re- 
sources Board  as  a  result  of  the  enactment 
of  the  National  Security  Act  of  1947. 
Authority  of  the  Secretary  of  the  Interior 
Concerning  Petroleum,  M-36020  (Jan.  16, 
1950) 

A  homestead  application  should  be  re- 
jected if  the  land  is  not  suitable  for  crop 
production  and  is  in  an  area  where  the 
water  supply  is  low. 

William   Reinecke,    Los    Angeles    064W* 
A-25810  (Feb.  2,  1950) 

As  the  Interior  Department  does  not 
operate  any  of  the  businesses  mentioned 
in  the  antidiscrimination  laws  enacted  by 
the  D.C.  Legislative  Assembly  in  1872  and 
1873,  those  laws  could  have  no  applicabili- 
ty to  the  personnel  of  the  Dept. 

Persons  who  conduct  on  park  lands  in 
the  D.C,  under  concession  contracts  with 
this  Department,  businesses  of  the  types 
mentioned  in  the  1872  and  1873  antidis- 
crimination laws  of  the  D.C.  Legislative 
Assembly  are  subject  to  a  fine  or  impris- 
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onment,  or  both,  and  to  the  forfeiture  of 
their  right  to  do  business  on  the  park  lands 
if  they  discriminate  against  any  customer 
or  would-be  customer  on  the  basis  of  race, 
color,  creed,  or  national  origin. 
District  of  Columbia  Antidiscrimination 
Laws,  M-36026  (Feb.  13,  1950) 

A  homestead  application  should  be  re- 
jected if  the  land  applied  for  is  not  a  self- 
sufficient  economic  unit. 
George    Gunderson,    Billings    040413,    A- 
25821  (Feb.  14,1950) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  authority 
for  the  executive  branch  of  the  Govt,  to 
make  appropriate  arrangements,  through 
the  issuance  of  leases  or  permits,  for  the 
development  of  such  of  the  oil  and  gas 
deposits  in  the  submerged  coastal  lands  of 
the  U.S.  as  are  surplus  to  the  needs  of  the 
Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  does 
not  refer  to  the  submerged  coastal  lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
permitting  the  issuance  of  leases  or  per- 
mits on  the  surplus  oil  and  gas  deposits  in 
the  submerged  coastal  lands,  on  the  one 
hand,  and  the  Mineral  Leasing  Act  of  1920 
and  the  Mineral  Leasing  Act  for  Acquired 
Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases 
or  permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on 
surplus  oil  and  gas  deposits  in  any  contro- 
verted areas  of  submerged  lands  involved 
in  proceedings  before  the  Supreme  Court. 
Solicitor's  Opinion,  M-36036  (June  1,  1950) 

Reorganization  Plan  No.  3  of  1950  does 
not  empower  the  Secretary  to  make  pro- 
vision respecting  the  matter  of  temporary 
succession  of  the  office  of  Secretary  of  the 
Interior  in  case  of  the  death,  resignation, 
absence,  or  sickness  of  the  Secretary. 

In  the  absence  of  a  Presidential  directive 
to  the  contrary,  the  Under  Secretary,  if 
present,  would  temporarily  succeed  to  the 
duties  of  the  Secretary  in  the  event  of 
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the  latter's  death,  resignation,  absence,  or 
sickness. 

The  President  has  the  power  to  deter- 
mine the  order  in  which  officers  of  the  De- 
partment shall  succeed  temporarily  to  the 
duties  of  the  Secretary  in  the  event  of  the 
latter's  death,  resignation,  absence,  or  sick- 
ness, but  the  President's  choice  is  limited 
to  those  officers  of  the  Department  who  are 
appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate. 

As  the  Administrative  Assistant  Secre- 
tary is  not  appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate,  he 
cannot  be  designated  by  the  President  to 
function  temporarily  as  Acting  Secretary 
of  the  Interior. 

Solicitor's    Opinion,    M-3G039     (June    14, 
1950) 

The  heirs  of  the  above  unalloted  Painte, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Su- 
perior Court  of  Inyo  County,  Calif.,  en- 
tered a  decree  of  final  distribution  which 
did  not  recognize  the  wife  as  an  heir  and 
which  included  the  above-mentioned  re- 
stricted land. 

It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It  is  recommended  that  Justice  take  ac- 
tion to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28,  1950) 

When  the  head  of  the  Department 
desires  to  take,  pursuant  to  authority 
vested  in  "the  Secretary  of  the  Interior," 
any  action  having  legal  consequences,  such 
action  should  be  taken  in  his  capacity  as 
Secretary  of  the  Interior. 

Any  person  receiving  an  appointment  to 
a  public  office  must  derive  it  from  some 
authority  higher  than  himself ;  and,  there- 
fore, it  would  be  improper  for  a  person 
holding  a  public  office  to  appoint  himself 
to  another  office. 
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The  Secretary  of  the  Interior,  having 
established  a  subordinate  position  and  pre- 
scribed its  functions,  could  perform  the 
functions  of  the  position  instead  of  appoint- 
ing someone  to  the  position,  but,  in  doing 
so,  he  would  act  in  his  capacity  as  Secre- 
tary of  the  Interior  and  not  as  the  occupant 
of  the  subordinate  position. 

No  valid  legal  objection  could  be  made  to 
the  assumption  by  the  Secretary  of  the 
nominal  title  of  Administrator  of  a  depart- 
ment agency,  there  being  no  legal  power 
vested  in  the  position  and  the  actual  run- 
ning of  the  agency  being  entrusted  to  a 
head  having  an  official  title  other  than  Ad- 
ministrator and  having  functions  pre- 
scribed by  the  Secretary. 
Assumption  of  Additional  Titles  by  the  Sec- 
retary of  the  Interior,  M-36059  (Nov.  22, 
1950) 

Land  withdrawn  by  the  Secretary  of  the 
Interior  under  authority  delegated  to  him 
by  the  President  is  not  subject  to  dispose 
tion  under  the  Small  Tract  Act  so  long  as 
the  withdrawal  remains  in  effect,  and  small 
tract  applications  for  such  land  must  be 
rejected. 

After  the  restoration  of  land  from  a 
withdrawal  made  by  the  Secretary  under 
authority  delegated  to  him  by  the  Presi- 
dent, a  person  will  not  be  accorded  a 
priority  in  applying  for  the  land  under  the 
Small  Tract  Act  by  virtue  of  a  previous 
application  which  he  filed  while  the  land 
was  withdrawn.  He  will  be  on  the  same 
footing  with  other  persons  of  the  same 
class  submitting  applications  subsequent  to 
the  restoration. 

A  person  who  desires  to  acquire  a  small 
tract  lease  has  no  equities  entitling  him  to 
a  preference  over  others  in  obtaining  a 
lease  because  of  his  settling  on  and  improv- 
ing the  land  while  it  was  withdrawn  from 
entry. 

A  trespasser  who  has  made  improve- 
ments on  public  land  may,  under  certain 
circumstances,  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments that  can  be  removed  without  sub- 
stantial damage  to  the  land  or  to  the 
improvements,  and  a  prospective  lessee  of 
the  land  may  be  required,  as  a  condition 
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precedent  to  the  issuing  of  the  lease,  to 
reimburse  the  trespasser  for  the  reasonable 
value  of  all  the  permanent  improvements 
which  are  left  on  the  land  and  which  are 
of  value  to  the  lessee. 
Keith  Specking,  et  al.  v.  Charles  S.  Carter, 
et  al,  Anchorage  017266,  017175,  017176, 
017177,  017178,  A-26190  (July  24, 1951) 

An  employee  of  the  Bureau  of  Land 
Management  is  prohibited  by  statute  and 
departmental  regulations  from  acquiring 
any  interest,  direct  or  indirect,  in  public 
land. 

The  location  by  an  employee  of  the  Bu- 
reau of  Land  Management,  his  wife,  and 
associates  of  a  mining  claim  on  public  land 
makes  mandatory  the  dismissal  of  the  em- 
ployee from  the  Govt,  service. 

An  offer  to  resign  by  a  Federal  employee 
is  not  effective  until  accepted  by  the  prop- 
er Federal  official. 

As  the  power  to  terminate  an  appoint- 
ment is  an  incident  of  the  power  to  ap- 
point, an  official  who  lacks  the  appointing 
power  cannot  accept  a  resignation  ten- 
dered by  an  employee  working  under  his 
supervision. 

Separation  of  Donald  G.  Wilcox  from  the 
Service,  M-36093  (Aug.  3,  1951) 

Where  public  land  has  been  withdrawn 
under  the  provisions  of  the  Reclamation 
Act  of  1902,  a  railroad  company  cannot  ob- 
tain a  right-of-way  over  the  lands  under 
the  act  of  Mar.  3,  1875,  so  long  as  the 
withdrawal  remains  in  effect. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875,  across  reclamation 
withdrawn  lands,  as  a  condition  to  modi- 
fying the  reclamation  withdrawal  so  as  to 
permit  the  issuance  of  the  grant. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  granting  rights-of-way  under  the 
Reclamation  Project  Act  of  1939. 
Southern  Pacific  Railroad  Co.,  Phoenix 
081070,  A-26143  (Aug.  20,  1951) 

The  scope  of  the  statutory  authority  of 
the  Southwestern  Power  Admin,  with  re- 
spect to  the  purchase  of  electric  power  and 
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energy  and  the  acquisition  of  transmission 
lines  and  related  facilities  under  rental 
agreements,  described  in  Solicitor's  memo- 
randum M-26009  (July  15,  1940),  remains 
unchanged  by  the  Interior  Department  Ap- 
propriation Act,  1952. 

The  Interior  Dept.  Appropriation  Act, 
1952,  limits  the  expenditures  that  may  be 
made  from  the  Southwestern  Power  Ad- 
ministration's continuing  fund  for  the  pur- 
chase of  electric  power  and  energy  and  the 
rental  of  transmission  facilities  to  $250,000 
in  the  fiscal  year  1952  and  to  the  amount, 
if  any,  approved  annually  thereafter  by 
the  Congress  in  subsequent  appropriation 
acts. 

Purchase  of  Power  and  Rental  of  Tram- 
mission  Facilities  oy  the  Southwestern 
Power  Administration,  M-36099  (Sept.  14, 
1951) 

Where  a  contracting  officer  is  charged 
with  full  responsibility  for  the  execution 
of  a  contract,  subject  only  to  review,  on 
appeal,  by  the  head  of  the  department  or 
his  duly  authorized  representative,  the 
contracting  officer's  decisions  cannot  be 
altered  or  countermanded  by  bureau  offi- 
cials who  are  not  parties  to  the  contract. 

Where  a  contractor  was  bound  to  per- 
form a  construction  contract  under  the 
''immediate  supervision"  of  Govt,  engi- 
neers, and  an  error  was  committed  by  the 
engineers  in  staking  guides,  which  resulted 
in  a  reservoir  being  excavated  three  feet 
deeper  than  was  originally  intended,  the 
contractor  cannot  be  held  legally  respon- 
sible for  the  consequences  of  the  Govt.'s 
error,  and  a  change  order  providing  for  an 
equitable  adjustment  to  cover  the  addi- 
tional expenses  to  the  contractor  and 
granting  to  the  contractor  an  extension  of 
time  should  be  issued  under  Art.  3  of  the 
contract. 

The  fact  that  a  contractor  submitted  a 
lump-sum  bid  for  the  performance  of  cer- 
tain work  is  not  a  bar  to  the  issuance  of 
a  change  order  providing  for  an  equitable 
adjustment  incident  to  an  engineering 
error  committed  by  the  Govt. 

Where,  with  respect  to  the  completion 
date  and  the  assessment  of  liquidated 
damages  for  delay,  a  contract  speaks  in 
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terms  of  "calendar"  days,  and  there  is 
nothing  in  the  record  to  indicate  that  the 
agreement  was  negotiated  on  other  than  a 
"calendar"  day  basis,  the  Govt,  cannot 
apply  a  "work"  day  basis  in  determining 
the  contractor's  right  to  an  extension  of 
time  resulting  from  an  order  by  the  Govt, 
to  suspend  work  pending  adjustment  of  an 
engineering  error  committed  by  the  Govt. 

Where  the  contract  and  specifications 
were  drafted  by  the  Govt,  doubtful  ex- 
pressions are  to  be  construed  most  strongly 
against  the  draftsman. 

A  provision  of  a  contract  that  "The 
quantities  given  in  the  specifications  and 
plans  are  approximate  only,  being  given 
as  a  basis  for  the  comparison  of  bids, 
*  *  *"  cannot  be  invoked  to  defeat  the 
right  of  the  contractor  to  an  equitable  ad- 
justment incident  to  an  engineering  error 
committed  by  the  Govt. 
Durham  and  Sauer,  CA-124  (Dec.  19, 1951) 

The  Asst.  Director  of  the  Geological 
Survey,  if  present,  is  required  by  sec. 
178  of  the  Rev.  Stats,  to  perform  the  duties 
of  the  Director  in  the  event  of  the  latter's 
death,  resignation,  or  absence,  except 
where  the  provisions  of  sec.  178  have  been 
superseded  by  a  Secretarial  order  issued 
under  the  act  of  July  31, 1894. 

The  authority  and  responsibility  of  the 
Asst.  Director  of  the  Geological  Survey 
temporarily  to  perform  the  duties  of  the 
Director  under  sec.  178  of  the  Rev.  Stats, 
do  not  depend  upon  whether  the  Asst. 
Director  is  a  geologist. 

Under  the  act  of  July  31,  1894,  the  Sec- 
retary of  the  Interior  is  authorized,  if  he 
deems  such  action  advisable,  to  issue  an 
administrative  order  superseding  sec.  178 
of  the  Rev.  Stats,  and  depriving  the  Asst. 
Director  of  the  Geological  Survey  of  his 
statutory  authority  and  duty  as  temporary 
to  the  office  of  Director. 

The  Secretary,  without  interfering  with 
the  statutory  status  of  the  Asst.  Director 
of  the  Geological  Survey,  under  sec.  178  of 
the  Rev.  Stats.,  may  utilize  the  authority 
conferred  on  the  Secretary  in  the  act  of 
July  31,  1894,  by  designating  a  line  of  tem- 
porary succession  to  the  office  of  Director 
of  Geological  Survey  for  situations  when 
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the  Director  is  absent  and  the  Asst.  Direc- 
tor is  also  absent  or  a  vacancy  exists  in  the 
latter  position. 

The  Secretary,  in  taking  action  under 
the  act  of  July  31,  1894,  is  limited  to  geol- 
ogists in  prescribing  a  line  of  temporary 
succession  to  the  office  of  Director  of  the 
Geological  Survey. 

The  Secretary's  authority  under  the  act 
of  July  31,  1894,  to  designate  a  line  of 
temporary  succession  to  the  office  of  the 
Director  of  the  Geological  Survey  relates 
only  to  situations  when  the  Director  of  the 
Geological  Survey  is  absent. 

The  Secretary  has  complete  discretion 
to  issue  whatever  directive  he  may  deem 
appropriate  respecting  temporary  succes- 
sion to  the  office  of  Asst.  Director  of  the 
Geological  Survey  in  the  event  of  the  death, 
resignation,  or  absence  of  that  officer. 
Temporary  Succession  to  the  Offices  of 
Director  and  Assistant  Director  of  the 
Geological  Survey.  M-36133  (June  25, 
1952) 

Par.  (a)  of  sec.  1  of  Secretarial  Order 
No.  2509,  as  amended  by  Amendment  No. 
14,  authorizes  the  Under  Secretary  to 
promulgate  orders  relating  to  withdrawals 
or  reservations  of  lands  of  the  U.S.  under 
E.O.  No.  10355. 

Authority  of  the  Under  Secretary  to 
Promulgate  Public  Land  Orders,  M-36137 
(July  2,  1952) 

A  withdrawal  of  public  lands  made  by 
the  Secretary  of  the  Interior  in  1903  must 
be  regarded  as  having  been  impliedly  au- 
thorized by  the  President. 

A  withdrawal  of  public  lands  could  be 
validly  effected  in  1903  by  means  of  a  letter 
from  the  Secretary  of  the  Interior  to  the 
Commissioner  of  the  General  Land  Office. 
Authority  of  the  Secretary  of  the  Interior 
to  Withdraw  Public  Lands,  M-36144 
(Aug.  4,  1952) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry 
under  the  reclamation  laws  any  or  all  of 
the  lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of  the 
lands  in  the  Klamath  Straits  Unit,  the 
269-098—74 25 
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Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  East  Unit  of  the  Klamath  Lake 
Reservation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  East 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to  mod- 
ify existing  Executive  orders  respecting  the 
Tule  Lake  Wildlife  Refuge  and  the  Klam- 
ath Lake  Reservation  by  eliminating 
from  the  respective  reservations  any  lands 
that  he  may  decide  to  open  for  homestead 
entry  under  the  reclamation  laws. 

Permissive  statutory  provisions  indi- 
cating that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  under  the  provisions  of  the  reclama- 
tion laws  should  not  be  construed  admin- 
istratively as  imposing  a  mandatory  duty 
to  effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the  pro- 
visions of  the  reclamation  laws  concerning 
entry  and  patent  merely  places  such  lands 
in  the  category  of  lands  that  are  subject  to 
entry  and  patent  under  the  provisions  of 
the  reclamation  laws  unless  withdrawn  or 
reserved  for  a  public  purpose,  and  is  not  a 
statutory  command  that  an  existing  reser- 
vation of  such  lands  for  a  public  purpose 
shall  be  canceled  and  the  lands  disposed  of 
in  the  manner  indicated. 

The  cancellation  of  a  first-form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  different 
purposes  so  as  necessarily  to  make  the  area 
available  for  entry. 

Homesteading  on  Lands  Within  the  Klam- 
ath Lake  Reservation  wnd  in  the  Tule 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

The  authority  conferred  by  BLM  Order 
No.  427,  Aug.  16,  1950,  and  Order  No.  100, 
Region  I,  of  Aug.  20,  1951,  include  the 
authority  to  execute  a  release  of  the  Govt's 
claim  for  damages  for  trespass  committed 
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on  the  public  lands,  when  full  payment  for 
the  damages  has  been  made. 

Tort  cases,  other  than  trespass  on  the 
public  lands,  involving  damages  to  Govt, 
property,  should  be  processed  in  accordance 
with  Departmental  Order  No.  2528  of  July 
27,  1949,  as  amended  on  Sept.  28,  1949, 
Amendment  No.  1. 

Authority  to  Execute  Releases  in  Cases  of 
Torts  to  Government  Property  (June  2, 
1953) 

One  State  for  Lands  in  Another  State 
Authority  of  the  Secretary— Reorganiza- 
tion Act  of  1949— Reorganization  Plan  No. 
3  of  1950— Delegation  of  Functions. 

To  the  extent  that  the  receipt  of  appli- 
cations under  the  public  land  laws  is  a 
function  of  the  land  offices,  it  is  one  of  the 
functions  which  has  been  vested  in  the 
Secretary  of  the  Interior  by  Reorganiza- 
tion Plan  No.  3  pursuant  to  the  provisions 
of  the  Reorganization  Act  of  1949. 

The  Secretary  of  the  Interior  may  dele- 
gate to  a  land  office  in  one  State  the  func- 
tion of  receiving  applications  or  entries  for 
public  lands  in  another  State. 
Filing  of  Applications  in  Land  Office  in 
One  State  for  Lands  in  Another  State, 
M-36213  (Apr.  15, 1954) 

The  act  of  Mar.  12,  1914,  authorizing  the 
President  to  operate  railroads  in  Alaska, 
which  authority  has  been  vested  in  the 
Secretary  of  the  Interior  by  Executive  or- 
der, and  the  Interior  Department  Appro- 
priation Act,  1955,  contain  authority  under 
which  the  Alaska  Railroad  may  operate 
ocean-going  vessels,  provided  the  Secre- 
tary, or  his  properly  authorized  represent- 
ative, determines  such  operations  to  be  nec- 
essary for  the  benefit  and  development  of 
industry  or  travel  in  the  area  served. 
Operation  of  Ships  oy  the  Alaska  Railroad, 
M-36244  (Sept.  30,  1954) 

Contracts  should  not  be  entered  into  pur- 
suant to  the  act  of  July  3,  1952  (43  U.S.C. 
1951  et  seq.),  which  call  for  the  perform- 
ance by  a  contractor  or  require  work  by 
departmental  employees  beyond  the  termi- 
nation of  the  5-year  period  that  appropri- 
ations are  authorized  to  be  made  for  car- 
rying out  the  purposes  of  the  act. 
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The  5-year  period  during  which  appro- 
priations are  available  for  carrying  out 
the  purposes  of  the  act  was  initiated  on 
July  15,  1952,  by  the  appropriation  of 
$125,000  by  the  Supplemental  Appropria- 
tion Act,  1953. 

Limitations  on  Appropriations— Saline  Wa- 
ter Act— 5-year  period,  M-36253  (Nov.  23, 
1954) 

REDELEGATIONS 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
approve  expenditures  from  Metlakatla 
tribal  funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
be  advisable  to  issue  instructions  of  a  more 
precise  character  than  were  given  in  Order 
No.  2326. 

Delegations  of  Power  to  Indian  Field  Of- 
fices, M-35027  (Mar.  2, 1948) 

In  exercising  the  authority  under  the 
First  War  Powers  Act,  1941,  as  amended, 
redelegated  by  par.  (a)  of  sec.  2  of  Order 
No.  2669,  the  Commissioner  of  Reclamation 
need  not  initially  execute  contracts,  or 
amendments  or  modifications  of  contracts, 
but  he  may  approve  such  documents  after 
they  have  been  executed  in  the  field  by  an 
official  of  the  Bureau  subject  to  the  express 
condition  that  they  will  bind  the  Govt. 
only  upon  such  approval. 

The  Commissioner  of  Reclamation,  in 
approving  a  proposed  contract,  or  a  pro- 
posed amendment  or  modification  of  an 
existing  contract,  under  par.  (a)  of  sec. 
2  of  Order  No.  2669,  should  make  the  find- 
ing and  supporting  statement  required  by 
par.  (b)  of  sec.  3  of  that  order. 
First  War  Powers  Act,  1941,  M-36113  (Dec. 
6,  1951) 

Advertising  orders  issued  in  the  regions 
of  the  Bur.  of  Land  Management  may  be 
signed  only  by  the  officers  of  the  Bureau 
who  are  authorized  by  Departmental 
Order  No.  2341,  Amendment  No.  1,  of  May 
23,  1950,  to  sign  such  orders. 
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Order  No.  2341,  as  amended,  was  not  re- 
voked or  otherwise  affected  by  the  delega- 
tion of  authority  to  the  Director,  Bur.  of 
Land  Management,  made  by  Departmental 
Order  No.  2583,  Aug.  16, 1950,  or  the  orders 
of  redelegation  based  thereon. 
Authority  to  Issue  Advertising  Orders 
(Apr.  15,  1952) 

DESERT  LAND  ENTRY 
GENERALLY 

Lands  within  a  first  form  reclamation 
withdrawal  are  not  subject  to  the  desert 
land  application.  Such  applications  will  be 
rejected,  not  suspended  to  permit  restora- 
tion. 

Upon  restoration,  the  land  will  be  subject 
to  the  preference  rights  of  veterans  to  file 
homestead,  desert  land,  or  small  tract 
applications. 

Donald  Boyden  Barter,  Los  Angeles  067941 
"LD",  A-25296  (July  2, 1948) 

Since  only  "valuable  mineral  deposits" 
may  be  located  under  the  mining  laws  of 
the  U.S.,  no  mining  claim  is  valid  until 
there  has  been  a  discovery  of  minerals, 
within  the  limits  of  the  claim,  which  would 
justify  a  person  of  ordinary  prudence  in 
the  further  expenditure  of  time  and  money 
in  an  effort  to  develop  a  paying  mine. 
U.S.  v.  E.  A.  and  K.  J.  Patterson,  et  al., 
Sacramento  1895525  "2P\  A-25362  (Oct. 
29,  1948) 

APPLICANTS 

Applicants  have  appealed  from  decisions 
of  Director,  BLM,  rejecting  their  applica- 
tions for  reinstatement  of  their  respective 
desert  land  entries. 

Entries  were  canceled,  after  due  notice, 
for  failure  to  make  final  proof.  Neither 
applicant  took  any  appeal  from  cancella- 
tion of  his  entry,  but  in  1947  each  filed 
an  application  for  reinstatement  of  his 
entry,  Henry  on  May  2  after  a  lapse  of 
17  years,  and  Walter  on  June  9  after  a 
lapse  of  19  years. 

The  adverse  decisions  held  that  where 
no  error  had  been  alleged  against  an  en- 
try's cancellation  an  application  for  rein- 
statement will  be  denied.  The  decisions 
pointed  out,  however,  that  the  lands  sought 
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are  primarily  within  the  jurisdiction  of 
the  Bur.  of  Reclamation,  being  within  the 
first  form  withdrawal  of  May  2,  1919,  and 
that  they  are  not  subject  to  disposal  under 
any  agricultural  public  land  laws  of  the 
U.S.  unless  and  until  they  are  restored 
from  the  project  withdrawal  or  unless  farm 
units  are  established  embracing  such 
lands  and  public  notice  is  issued  announc- 
ing the  availability  of  water  for  irrigation 
purposes. 

Applicants  emphasize  their  continuous 
good  faith  in  the  matter  of  these  entries 
and  present  as  excuses  for  their  failure 
to  make  final  proof  the  depression,  the 
destruction  of  a  portion  of  the  Agrarian 
Canal  System  in  1934  and  the  Second 
World  War  in  1940.  They  did  not  realize, 
however,  that  their  right  to  make  final 
proof  had  expired  before  these  events 
occurred.  Appellants  have  no  right  to 
reinstatement. 

Henry  Fiene,  et  al.,  Buffalo  021697,  020039 
"F",  A-24685,  89  (Oct.  28,  1947) 

If  an  applicant  by  some  misunderstand- 
ing applies  for  one  tract  of  desert  land 
when  he  intended  to  apply  for  another  ad- 
joining tract,  and  such  error  is  indicated 
in  a  map  accompanying  the  application 
and  is  shown  to  have  been  made  in  good 
faith,  and  he  acts  promptly  in  attempting 
to  correct  the  error,  he  should  be  permit- 
ted to  correct  his  application  to  cover  the 
tract  he  intended  to  describe  without  preju- 
dice to  his  right  of  priority  in  time  of  filing 
his  application. 

James  A.  Shipler,  Los  Angeles  0623Jf7  "F", 
A-25197   (Nov.  23,  1948) 

It  is  proper  to  refuse  to  classify  land 
for  desert  land  entry  when  it  is  shown  that 
the  land  is  unsuitable  for  agricultural 
development. 

An  applicant  for  the  classification  of 
land  as  suitable  for  a  desert  land  entry  is 
not  entitled  as  of  right  to  a  formal  hearing 
to  determine  the  suitability  of  the  land  for 
entry. 

George  V.  Franklin,  et  al.,  Evanston 
025698,  025699,  025700,  025701,  A-26606, 
A-26608    (June  26,  1953) 
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Desert-land  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 

Affirmed  by  Bush. 

Florence  Bell  Wilson,  Denver  051541  "F", 

A-23678  (Aug.  14,  1943) 

Application  for  desert-land  entry  held 
for  rejection.   Appeal  from   the   General 
Land  Office.  Affirmed  by  Schwilck. 
Eva  K.  Harroun,  Las  Cruces  058358  "F'\ 
A-23644(Aug.21,1943) 

Desert-land  application  held  for  rejec- 
tion. Affirmed— by  Schwilck,  sgd.  Assistant 
Secy. 

Thomas  W.  Wright,  Phoenix  079141  "F", 
A-23760  (Mar.  13, 1944) 

Desert-land  application  rejected  by  de- 
cision of  the  Commissioner  of  GLO  of  Dec. 
4,  1943.  Affirmed— by  Bush,  signed  Assist- 
ant Secretary  Chapman. 
John  Q.  Lisle,  Carson  City  021207  "F", 
A-23784  (Apr.  7, 1944) 

Application  for  desert-land  entry  re- 
jected. Affirmed — by  Schwilck,  sgd. 
Chapman. 

Madge  C.  Little,  Salt  Lake  City  063443 
"F",  A-23778  (May  22,  1944) 

Desert-land  application  held  for  rejec- 
tion. Affirmed  by  Boestcr,  surnamed  Ben- 
nett, Edelstein,  signed  Oscar  L.  Chapman, 
Asst.  Secy. 

John  J.  Havlik,  Lakeview  016062  "F",  A- 
23826  (Aug.  4, 1944) 

Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office.  Desert 
land  application  rejected. 

Fred  L.  Tattersall,  Blackfoot  054680  "F", 
A-23958  (Jan.  5,  1945) 

Desert-land  application  held  for  rejection. 
Frank  A.  Mowdy,  Phoenix  080638  "F",  A- 
23858  (Apr.  30,  1945) 

Petition  for  classification  and  applica- 
tion to  make  desert-land  entry  rejected. 
William  A.  Bartholemae,  Jr.,  Carson  City 
021278  "F",  A-24018  (May  28,  1945) 
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Application  for  desert-land  entry  re- 
jected. 

John  Weech,  Salt  Lake  City  06 ',206  "F", 
A-24065  (Aug.  14,  1945) 

Rejection  of  desert-land  application. 
John  Weech,  Salt  Lake  City  064206  uiA7", 
A-24965  (Sept.  18,  1945) 

Application  for  desert-land  entry  held 
for  rejection. 

Charlie  J.  Stockbridge,  Phoenix  079714,  A- 
23970  (Jan.  25,  1946) 

Desert-land  application  held  for  rejec- 
tion in  part. 

Agnes  Q.  Mosher,  Denver  051319  "F",  A- 
24106  (Mar.  8,  1946) 

Appeal  from  BLM  protest  against  desert- 
land  application  dismissed. 

Land  classified  as  agricultural  where  it 
can  be  sufficiently  irrigated  to  permit  grow- 
ing of  grains  and  can  be  successfully 
operated  in  conjunction  with  applicants, 
contiguous  farm,  even  though  standing 
alone  the  land  might  not  be  considered  suit- 
able for  such  purposes  as  measured  against 
grazing  use. 

Robert  Austin  Bean,  Blackfoot  054970  "F", 
A-24398  (Jan.  31,  1947) 

Application  for  Extension  of  Desert  Land 
Entry  Rejected. 

An  <>ntry  under  the  desert  land  law,  al- 
ready extended  to  the  utmost  permissible 
under  statutory  authority,  must  be  termi- 
nated where  there  is  no  authority  for 
further  extension  and  no  reasonable  pros- 
pect that  the  entryman  will  complete  the 
final  proof. 

John  II.  Reeve,  Carson  City  016505  "F",  A- 
24544  (Feb.  28,  1947) 

Homestead  and  desert-land  applications 
rejected  because  land  withdrawn  for  the 
purpose  of  a  proposed  grazing  district. 
However,  oil  and  gas  lease  may  be  issued 
despite  withdrawal  of  the  land  for  grazing 
purposes. 

Person  owning  more  than  160  acres  pre- 
cluded from  acquiring  any  homestead 
rights. 

James  Hutzel  Voorhees,  Carson  City  022562 
"C",  Homestead  Application,  Carson  City 
022563  "F",  A-24488  (Mar.  12,  1947) 
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Desert  Land  Application  Rejected.  Desert 
land     case     remanded     for     investigation 
whether  sufficient  water  supply  exists  for  a 
smaller  entry. 

May  Bell  Webb,  Blackfoot  054876,  A-24548 
(Mar.  12,  1947) 

Although  land  is  marginal,  reasonable 
possibility  that  successful  specialized  crop 
bringing  high  yield  per  acre  can  be  raised 
warrants  granting  of  application. 
Bertha  Rebecca  Belville,  Blackfoot  054723 
"F",  A-24525  (May  29, 1947) 

Application  to  make  desert  land  entry, 
filed  by  qualified  applicant,  need  not  be 
granted  where  public  interest  is  better 
served  by  public  sale. 

Gerald  Barbee  Wilbanks,  Phoenix  081438 
"F",  A-24550  (Sept.  19,  1947) 

Lands  within  a  first  form  reclamation 
withdrawal  are  not  subject  to  the  desert- 
land  applications.  Such  applications  will  be 
rejected,  not  suspended  to  await  restora- 
tion. 

Upon  restoration,  the  land  will  be  subject 
to  the  preference  rights  of  veterans  to  file 
homestead,  desert  land,  or  small  tract 
applications. 

Donald  Boyden  Barber,  Los  Angeles  067941 
"LD",  A-25296  (July  2,  1948) 

Application  for  desert  entry  rejected 
where  land  was  unsuitable  for  such  entry 
and  a  private  exchange  had  previously  been 
authorized. 

Elmer  Welchman,  Blackfoot  055603,  054711 
"LD",  A-25338  (July  20,  1948) 

Lands  within  a  first  form  reclamation 
withdrawal  is  not  subject  to  homestead 
entry.  Applications  for  such  entries  will 
be  rejected,  not  suspended  to  await 
restoration. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  World  War 
II  veterans  to  file  homestead,  desert  land, 
or  small  tract  applications. 
Ober  C.  Brown,  Lakevieiv  016354  "LD", 
A-25293  (Aug.  12,  1948) 

Application  to  make  desert  land  entry 
is  properly  rejected  where  it  appears  that 
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the  land   cannot   be  profitably   reclaimed 
under  normal  economic  conditions. 
Emma   Maedena   Ro  y  b  a  I,   Los    Angeles 
061141  "LD",  A-25285   (Aug.  17,  1948) 

Application  for  Desert  Land  Entry  Held 
for  Rejection. 

Where  a  sec.  8  private  exchange  appli- 
cation is  found  to  be  in  the  public  interest, 
a  desert  land  application  filed  subsequent- 
ly will  be  rejected  without  prejudice  to 
renewal  in  the  event  that  the  proposed 
exchange  shall  not  be  consummated. 
John  T.  Robertson,  Jr.,  Now  known  as 
Peter  John  Robertson,  Phoenix  070961 
"A'",  A-24652  (Dec.  30,  1948) 

Where  applications  for  desert  land  en- 
try are  rejected  because  of  inadequate 
water  for  irrigation  and  appellants  report 
discovery  of  a  new  and  abundant  water 
supply,  their  cases  will  be  remanded  to 
the  Bur.  of  Land  Management  for  a  sup- 
plementary field  investigation. 
Orville  L.  Moses,  Noble  R.  Crawford,  and 
Oscar  E.  Everett,  Phoenix  083795,  083797, 
083920  "LD",  A-25429,  A-25466,  A-25576 
(Jan.  18,  1949) 

A  desert  land  application  for  lands  with- 
drawn for  the   use  of  the  Navy  Depart- 
ment is  properly  rejected. 
Max    Wiese,    Blackfoot    055034    "F",    A- 
25195  (Jan.  24,  1949) 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed  where  the  land  is  un- 
suitable for  agriculture  and  is  valuable 
primarily  for  the  development  of  5-acre 
homesites  under  the  Small  Tract  Act. 
Charles  E.  MacConnell,  Carson  City 
023007  "CNU",  A-25581  (Jan.  26,  1949) 

Desert  Land  Application.  The  dismissal  of 
the  protest  of  a  grazing  lessee  against  the 
allowance  of  a  desert  land  application  was 
proper  where  the  entry  will  not  interfere 
seriously  with  grazing  operations  and  the 
tract  is  suitable  for  agricultural 
development. 

Adcle  A.  Bird,  Applicant,  Sidney  Smith, 
Protestant,  Los  Angeles  059079  "LD" ,  A- 
25593  (Feb.  8,  1949) 

Desert  land  applications  are  properly 
denied  where  the  possibility  of  obtaining 
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sufficient  water   to  irrigate  the   land   is 
remote. 

Victor  Edwin  Renaud,  et  al,  Los  Angeles 
069666,  A-25595  (Feb.  14,  1949) 

A  decision  rejecting  a  desert-land  appli- 
cation for  land  in  the  Picacho  Reservoir  is 
affirmed  where  the  retention  of  the  land  as 
part  of  the  San  Carlos  Indian  Irrigation 
Project  is  necessary  to  protect  project 
lands  from  overflow  caused  by  floods. 
William  E.  Balcom,  Jr.,  Phoenix  083983 
"LD",  A-25421  (Feb.  18,  1949) 

Where  an  application  to  make  desert 
land  entry  did  not  describe  the  land  in  ac- 
cordance with  a  supplemental  plat  of  sur- 
vey, it  was  proper  to  require  the  applicant 
to  amend  his  application. 

It  is  the  general  rule  in  the  Department 
that  a  quarter-quarter  section,  or  a  frac- 
tional lot,  is  the  minimum  unit  of  land  for 
classification  and  disposal ;  and  departures 
from  this  rule  must  be  based  upon  peculiar 
conditions  necessitating  exceptions,  or 
upon  specific  legislative  enactments  by  the 
Congress. 

Albert    Dennison,     Los     Angeles     066873 
"Z/JD",  A-25212  (Feb.  28,  1949) 

Land  that  is  subject  to  repeated  soil 
blowing,  which  would  be  stabilized  by  ir- 
rigation, should  not  be  classified  for  dis- 
position under  the  Small  Tract  Act,  but 
should  be  classified  as  suitable  for  disposi- 
tion under  the  Desert  Land  Act  where  it 
appears  that  there  is  a  reasonable  prospect 
of  successfully  irrigating  the  land. 
Frederick  M.  Zriny,  Los  Angeles  061,005 
"LD",  A-25449  (Feb.  28,  1949) 

An  application  for  a  desert  land  entry 
will  be  rejected  where  the  land  applied  for 
is  more  suitable  for  small  tract  uses  than 
for  a  desert  land  entry. 

It  is  immaterial  that  there  were  no  con- 
flicting claims  for  the  land  at  the  time  of 
the  submission  of  the  application,  it  being 
determined  that  the  land  should  not  be 
disposed  of  under  the  desert  land  act. 
Vera  M.  Johnson,  Los  Angeles  066919 
"LC7",  A-25410  (Mar.  4,  1949) 

A  desert-land  application  was  properly 
denied  where  the  possibility  of  obtaining 
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sufficient  wTater  to  cultivate    the  land  is 
remote. 

William    Howard    Finke,     Los     Angeles 
06966J,,  A-2-">647  (Mar.  23,  1949) 

An  appeal  will  be  dismissed  where  the 
appellant  notifies  the  Department  of  the 
withdrawal  of  the  appeal. 
8.  A.  Kenoyer,  Carson  City  0221,8Jt  "CNTJ", 
A-25578  (May  2,  1M9) 

Applications  for  desert  land  entry  will 
not  be  allowed  where  the  lands  sought  are 
located  on  mountains  of  rough,  uneven  ter- 
rain and  abrupt  elevations  and  where  an 
irrigation  water  supply  from  deep  wells 
drilled  in  the  mountains  is  made  improb- 
able by  the  nonwater  bearing  character  of 
the  highly  metamorphosed  rock  formation 
of  the  range. 

Max   and   Louise   Hcincgg,    Los   Angeles 
068919,  068920,  A-25631  (May  31,  1949) 

An  application  for  desert  land  entry  on 
land  covered  by  a  reclamation  withdrawal 
can  neither  be  allowed  nor  suspended  to 
await  the  possible  restoration  of  the  land 
to  entry  ;  it  must  be  rejected. 
Vol  md  Richard  Curtis,  Salt  Lake  City 
067S3S  "LD",  A-25G70  (Aug.  4,  1949) 

Desert  Land  Application  Rejected.  An  ap- 
plication for  desert  entry  will  not  be 
allowed  where  tiie  land  is  at  a  high  altitude, 
has  :t  rough  topography,  and  has  a  short 
growing  season,  and  where  there  is  a  25- 
inch  rainfall. 

Paul    Herman     Orgish,     Denver     055972, 
A-25787  (Nov.  30,  194!)) 

Applications  for  desert  land  and  home- 
stead entries  should  be  rejected  where  the 
land  applied  for  is  part  of  a  desert  area, 
the  soil  is  not  suitable  for  the  production  of 
crops,  the  supply  of  water  for  irrigation 
is  limited  and  uncertain,  and  disposal  of 
the  land  under  the  small  tract  program 
would  be  in  the  public  interest. 
Creighton  O.  Waldorf,  Noah  Louis  Beese- 
myer,  Jack  Morton  Obee,  Daniel  R.  Led- 
better,  Merle  T.  Scofield,  Los  Angeles 
075316,  076332,  06612',,  066123,  066122, 
A-25790,  A-25792,  A-25801,  A-25804, 
A-25805,  (Feb.  2S,  1950) 
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An  application  to  make  a  desert  land 
entry  on  land  withdrawn  for  reclamation 
purposes  should  be  rejected. 

Veterans  of  World  War  II  are  not  en- 
titled to  enter  land  while  the  land  is  sub- 
ject to  a  withdrawal  order. 
Claude  Johnson,  Jr.,  Los  Angeles  076073, 
A-25791  (Apr.  7,  1950) 

An  application  for  desert  land  entry  will 
not  be  allowed  where  the  land  sought  ap- 
pears to  be  of  relatively  low  fertility  and 
to  have  at  least  a  doubtful  supply  for 
irrigation. 

Ross    Watson    Seton,    Sr.,    Los    Angeles 
072895,  A-25843  (May  9,  1950) 

Applications  for  land  under  the  Small 
Tract  Act  will  be  rejected  where  the  land 
applied  for  is  more  suitable  for  disposition 
under  the  Desert  Land  Act. 

Russell  K.  Cruea,  et  al.,  A-25861  (July  18, 
1950) 

Applications  for  desert  land  entries  will 
be  rejected  where  the  existence  of  a  supply 
of  irrigation  water  sufficient  to  sustain 
crop  production  is  improbable,  and  where 
the  settlement  of  the  area  at  the  present 
time  might  be  detrimental  to  land  rehabili- 
tation and  flood  control  programs  of  the 
Govt,  for  the  area. 

Mrs.  Mary  Forbis,  et  al.,  A-25899  (Aug.  4, 
1950) 

An  application  for  desert  land  entry 
must  be  rejected  where  the  evidence  in  the 
record  indicates  that  the  water  available 
for  use  on  the  land  applied  for  is  not  suit- 
able for  the  irrigation  of  agricultural 
crops. 

An  applicant  for  desert  land  entry  is 
not  entitled  as  a  matter  of  legal  right  to 
a  hearing  on  the  factual  issue  of  the  avail- 
ability of  water  for  the  irrigation  of  the 
land. 
Conn  Pulos,  A-25872  (Aug.  4,  1950) 

An  application  for  desert  land  entry 
should  be  rejected  where  it  appears  that 
no  feasible  irrigation  plan  has  been  offered 
by  the  applicant. 

Roy    N.     Brown,    Los     Angeles    055097, 
A-25935  (Nov.  16,  1950) 
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Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  require  that  there  be  included  in 
orders  of  revocation  of  withdrawals  of 
public  lands  any  particular  form  of  pro- 
vision with  respect  to  the  preference  right 
of  veterans  and  certain  other  classes  of 
persons  to  file  applications  for  the  restored 
lands  under  the  homestead  or  desert  land 
laws  or  the  Small  Tract  Act. 

An  order  of  revocation  which  provides 
that  the  land  restored  shall  not  become 
subject  to  appropriation  until  an  order  of 
classification  of  the  land  has  been  issued, 
opening  the  land  to  application  with  a  90- 
day  preference-right  period  for  the  filing 
of  applications  by  veterans,  meets  the  re- 
quirements of  sec.  4  of  the  act  of  Sept.  27, 
1944. 

An  order  of  revocation  which  provides 
that  the  restored  lands  shall  not  become 
subject  to  the  90-day  preference-right  fil- 
the  date  of  the  order,  at  which  time  the 
lands  shall  become  subject  to  application, 
subject  to  the  90-day  preference  right  fil- 
ing period  for  veterans,  complies  with  the 
requirements  of  sec.  4  of  the  1944  act. 
Inclusion  of  Veterans'  Preference  Right 
Provisions  in  Orders  of  Revocation  of 
Public  Land  Withdraivals  (Feb.  15,  1951) 

Where  an  applicant  for  a  desert  land 
entry  purports  to  withdraw  his  applica- 
tion after  it  has  been  rejected  for  cause, 
he  does  not  thereby  exhaust  his  right  to 
make  a  desert  land  entry. 
Jack  Edicard  Kahlow,  Los  Angeles 
075450,  A-26173  (May  2,  1951) 

Where  the  drilling  of  wells  on  nearby 
lands  indicates  that  satisfactory  irrigation 
water  may  be  obtained  at  reasonable  cost 
from  underground  sources  for  the  desert 
lands  sought,  denial  of  entry  on  the 
ground  that  third  parties  using  nearby 
surface  waters  may  seek  to  enjoin  develop- 
ment of  the  ground  waters  is  error. 

Where  a  valid  State  permit  gives  a 
desert-land  applicant  an  inceptive  right 
to  the  use  of  water  plausibly  presumed  to 
meet  statutory  requirements,  it  is  assumed 
at  the  time  of  considering  allowance  of 
entry  that  the  incomplete  right  of  use  is 
capable  of  being  completed  by  diligent  ap- 
plication to  beneficial  uses  in  the  course  of 
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the  reclamation  operation,  and  the  appli- 
cant is  not  required  to  show  that  his  right 
is  complete  and  perfect  until  he  submits 
his  final  proof.  To  require  such  a  showing 
at  the  time  of  making  of  the  application 
and  to  make  allowance  of  entry  conditional 
thereupon  is  error. 

Ezra  M.  Carter,  Harry  Fogliatti,  Blackfoot 
055974,  056311,  A-26165,  A-26191  (Oct.  5, 
1951) 

Lands  within  a  first-form  reclamation 
withdrawal  are  not  subject  to  desert  land 
applications,  and  applications  for  such 
lands  will  be  rejected. 

The  filing  of  an  application  to  enter  with- 
drawn land  does  not  confer  upon  the  ap- 
plicant any  preferential  right  to  enter  the 
land  when  and  if  it  is  restored  to  entry. 
George  E.  McGhee,  Allen  C.  McGurk,  Los 
Angeles  087117,  087178,  A-26325  (Feb.  15, 
1952) 

Where  application  is  made  for  desert 
entry  of  land  withdrawn  for  an  air  naviga- 
tion site,  the  application  may  not  be  held 
undetermined  pending  restoration  of  the 
withdrawn  land  to  the  public  domain,  but 
must  be  rejected. 

W.  C.  Dalzell,  Los  Angeles  084966,  A-26346 
(Mar.  28,  1952) 

An  application  for  desert  land  entry  is 
properly  rejected  where  it  appears  that 
there  is  not  an  adequate  supply  for  irriga- 
tion of  the  land  for  which  application  is 
made. 

Emma  M.  Roybal,  Los  Angeles  061141, 
A-26356  (Apr.  21,  1952) 

Land  under  a  first-form  reclamation 
withdrawal  is  not  subject  to  desert  land 
entry. 

An  application  to  make  desert  land  entry 
on  land  under  a  first-form  reclamation 
withdrawal  must  be  rejected.  It  will  not  be 
suspended  to  await  the  possible  restoration 
of  the  land  to  entry. 

Romayne  Goldsmith,  et  ah,  Los  Angeles 
087145,  087254,  087255,  A-26388  (July  29 
1952)  *       ' 

The  rejection  of  applications  for  entry 
under  the  Desert  Land  Act  is  proper 
where  it  appears  that  available  irrigation 
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water  is  insufficient  for  additional  success- 
ful crop  production  on  a  sustained  basis 
without  endangering  the  supply  of  those 
now  dependent  on  ground  water  in  the  area 
for  irrigation. 

Chester  W.  Johns,  Genevieve  C.  Johns, 
Lucy  C.  Morgan,  Phoeniw  085386,  085387, 
085388,  A-26363  (Sept.  3, 1952) 

The  rejection  of  applications  for  entry 
under  the  Desert  Land  Act  is  proper 
where  it  appears  that  available  irrigation 
water  is  insufficient  for  additional  crop 
production  without  endangering  the  supply 
of  those  now  dependent  on  ground  water 
in  the  area  for  irrigation. 
George  Brown,  Kenneth  Lee  Brown,  Sac- 
ramento 043540,  043591,  A-2G422  (Dec.  2, 
1952) 

Where,  prior  to  the  filing  of  an  applica- 
tion for  a  desert  land  entry,  the  land  ap- 
plied for  has  been  devoted  to  a  program  of 
experimentation  for  the  control  of  Halo- 
geton  glomeratus,  it  is  proper  to  reject  the 
application. 

An  application  for  a  desert  land  entry 
will  not  be  suspended  pending  the  comple- 
tion of  experiments  on  the  land  applied  for. 
0.  E.  Marshall,  et  ah,  Idaho  01827,  A-26507 
(Dec.  5,  1952) 

Although  water  has  been  discovered  in  a 
few  unauthorized  wells,  land  will  not  be 
classified  as  suitable  for  entry  under  the 
Desert  Land  Law  when  geological  studies 
indicate  that  the  supply  would  soon  be 
exhausted  by  pumping  for  irrigation. 
Lucy  Gay  Alvord,  Hubert  H.  Higgins,  Los 
Angeles  084968,  A-26531  (Feb.  11,  1953) 

A  decision  of  the  Bur.  of  Land  Manage- 
ment rejecting  an  application  for  entry 
under  the  Desert  Land  Law  will  be  re- 
versed on  timely  appeal  when  the  reasons 
for  the  rejection  have  ceased  to  exist. 

A  protest  against  a  proposed  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act,  which  indicates  that  passage  of  the 
selected  lands  into  the  applicant's  owner- 
ship might  disrupt  conservation  practice, 
should  not  be  dismissed  upon  the  basis  of  a 
bare  conclusion  in  a  field  report,  unsub- 
stantiated by  evidence,  that  allowance  of 
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the  exchange  would  not  affect  the  local 
economy. 

Andrew   F.   Anderson,    et    ah,    Blackfoot 
055295,   055332,  A-26279    (Feb.   13,   1953) 

An  application  for  desert  land  entry- 
covering  240  acres  may  be  allowed  where 
all  but  40  acres  appear  to  be  suitable  for 
reclamation  and  irrigation. 

If  there  is  some  evidence  that  water  for 
irrigating  the  land  covered  by  a  desert  land 
application  is  available,  it  may  be  allowed, 
even  though  the  evidence  may  not  be 
conclusive. 

Myrl  Y.  Farnsivorth,  Carson  City  023212, 
A-26680  (Apr.  30,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  does  not 
state  any  grounds  of  appeal. 

An  application  for  a  desert  land  entry  on 
withdrawn  land  is  properly  dismissed. 
Richard  B.  Weringer,  Los  Angeles  0101305, 
A-26912  (July  28,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  notice  of  the 
appeal  does  not  state  any  grounds  for 
appeal. 

An  application  to  make  desert  land  entry 
on  lands  withdrawn  from  such  entry  must 
be  rejected. 

Frank    Noriega,    Los    Angeles     0102291, 
A-26916  (Aug.  3,  1954) 

An  application  for  a  desert  land  entry  on 
land  withdrawn  from  such  disposition  is 
properly  rejected. 

Where  it  appears  that  lands  are  suitable 
for  classification  and  disposition  under  the 
Small  Tract  Act,  a  public  land  order  pre- 
venting any  disposition  of  the  land  until 
it  has  been  classified  and  opened  to  en- 
try under  the  Small  Tract  Act  will  not  be 
modified. 

Laura  L.  Strickland,  Los  Angeles  097136, 
A-26937  (Aug.  18,  1954) 

An  application  to  make  desert  land  entry 
on  lands  which  are  withdrawn  from  entry 
as  part  of  a  power  storage  project  must  be 
rejected. 

An  application  for  withdrawn  land  may 
not  be  held  in  suspense  until  the  restora- 
tion of  the  land  to  entry  and  then  con- 
269-098—74 26 
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sidered  as  if  filed  at  the  instant  that  the 
land  is  restored  to  entry. 
Emily  Juanita  Miller,  Los  Angeles  095651, 
A-26966  (Sept.  20, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  does  not 
state  any  grounds  of  appeal. 

An  application  for  a  desert  land  entry 
on  withdrawn  land  is  properly  dismissed. 
Grace  T.  Wilson,  et  al.,  Los  Angeles  010784, 
et  al,  A-26991,  et  al.  (Oct.  27,  1954) 

ASSIGNMENT 

Appeal  from  decision  of  GLO  which  held 
for  rejection  assignments  of  desert  land 
entries  and  final  proofs  thereon  and  held 
entries  for  cancellation. 
Forest  R.  Mildren  and  Grace  Ganey  Mil- 
dren,  Carson  City  016736  and  016737  "F", 
A-23660  (July  21,  1943) 

CANCELLATION 

Appeal  from  decision  of  GLO  which  held 
for  rejection  assignments  of  desert  land 
entries  and  final  proofs  thereon  and  held 
entries  for  cancellation. 
Forest  R.  Mildren  and  Grace  Ganey  Mil- 
dren, Carso  nCity  016736  and  016737  "F", 
A-23660  (July  21,  1943) 

Application  for  extension  of  time  denied, 
and  entry  held  for  cancellation.  Submitted 
by  the  General  Land  Office. 
William  E.  Hauser,  Phoenix  0^1159  "i*™, 
A-23544  (Jan.  31,  1945) 

Final  proof  on  desert  land  entry  held  for 
rejection  and  the  entry  held  for  cancella- 
tion. 

Lillie  E.  Stark,  Carson  City  015739  "jF", 
A-23973  (Apr.  9, 1945) 

Desert  land  entry  is  properly  canceled 
where  evidence  shows  that  the  water  sup- 
ply is  insufficient  to  reclaim  all  of  the  irri- 
gable land  in  the  entry  or  in  any  40-acre 
tract  thereof  and  that  no  adequate  irri- 
gation system  has  been  constructed  for  irri- 
gating the  irrigable  land  in  the  entry. 
Estelle  M.  Wilbourn,  Carson  City  016620 
"F",  A-24040  (Aug.  9,  1946) 

Applicants  have  appealed  from  decisions 
of  Director,  BLM,  rejecting  their  applica- 
tions for  reinstatement  of  their  respective 
desert  land  entries. 
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Entries  were  canceled,  after  due  notice, 
for  failure  to  make  final  proof.  Neither 
applicant  took  any  appeal  from  cancella- 
tion of  his  entry,  but  in  1947  each  filed  an 
application  for  reinstatement  of  his  entry, 
Henry  on  May  2  after  a  lapse  of  17  years, 
and  Walter  on  June  9  after  a  lapse  of  19 
years. 

The  adverse  decisions  held  that  where 
no  error  had  been  alleged  against  an  entry's 
cancellation  an  application  for  reinstate- 
ment will  be  denied.  The  decisions  pointed 
out,  however,  that  the  lands  sought  are 
primarily  within  the  jurisdiction  of  the 
Bur.  of  Reclamation,  being  within  the  first 
form  withdrawal  of  May  2,  1919,  and  that 
they  are  not  subject  to  disposal  under  any 
agricultural  public  land  laws  of  the  U.S. 
unless  and  until  they  are  restored  from 
the  project  withdrawal  or  unless  farm  units 
are  established  embracing  such  lands  and 
public  notice  is  issued  announcing  the 
availability  of  water  for  irrigation  pur- 
poses. 

Applicants  emphasize  their  continuous 
good  faith  in  the  matter  of  these  entries 
and  present  as  excuses  for  their  failure  to 
make  final  proof  the  depression,  the  de- 
struction of  a  portion  of  the  Agrarian 
Canal  System  in  1934  and  the  Second 
World  War  in  1940.  They  did  not  realize, 
however,  that  their  right  to  make  final 
proof  had  expired  before  these  events  oc- 
curred. Appellants  have  no  right  to  rein- 
statement. 

Henry  Fiene,  et  al.,  Buffalo  021607,  020039 
"F",  A-24685,  89  (Oct.  28,  1947) 

The  appeal  of  the  City  of  Tucson  brings 
into  issue  the  validity  of  the  desert  land 
entry  of  L.  L.  Pete  Waggoner  and  one  of 
Fred  O.  Wilson,  both  allowed  on  July  2, 
1952. 

The  allowance  of  desert  land  entries  in 
the  area  covered  by  the  Waggoner  and 
Wilson  applications  is  against  the  public 
interest  as  extra  water  pumping  would  en- 
danger the  downstream  water  users. 

Both  applications  were  witnessed  bv  Mrs 
Wilson  despite  a  statement  in  the  applica- 
tion saying  she  had  no  interest  in  the 
application. 
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Arizona  is  a  community  property  state  so 
any  property  acquired  by  Mr.  Wilson  dur- 
ing their  marriage  is  the  property  of  both. 

The  desert  land  entries  were  erroneously 
allowed   and   are   canceled.    The    City   of 
Tucson  right-of-way  is  allowed. 
City  of  Tucso?i,  Arizona  01553,  0155 //,  02072 
(Dec.  19,  1952) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Bur.  of  Land 
Management  will  be  dismissed  where  it  was 
not  filed  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Bur.  of  Land 
Management  filed  with  a  land  office  of  the 
Bur.  of  Land  Management  will  not  be 
deemed  to  have  been  filed  with  the  Director 
until  it  has  been  received  by  the  Director 
of  the  Bur.  of  Land  Management. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
did  not  file,  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice,  a  cer- 
tificate  showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

A  desert  land  entry  is  subject  to  cancella- 
tion where  a  mineral  discovery  is  made  on 
the  entry  at  any  time  prior  to  the  vesting 
of  equitable  title  in  the  entryman. 
John  David  Paine,  et  al.,  Idaho  02'h  022S9, 
A-2G972  (July  2G,  1954) 

Where  an  irrigation  district  has  enforced 
its  assessment  lien  against  land  included  in 
a  desert  land  entry  and  has  sold  the  land  at 
a  tax  sale,  the  entry  will  be  canceled  upon 
the  filing  of  a  proper  application  by  the 
purchaser  of  the  land  at  the  tax  sale  to 
purchase  the  land  under  sec  6  of  the  act  of 
Aug.  11,  1916. 

Where  land  in  a  desert  land  entry  is  sub- 
sequently included  in  a  reclamation  with- 
drawal and  is  later  sold  at  a  tax  sale  by  an 
irrigation  district  pursuant  to  the  act  of 
Aug.  11,  1916,  the  land  is  properly  subject 
to  patent  under  sec.  6  of  the  act  where 
prior  to  cancellation  of  the  entry  the  recla- 
mation withdrawal  is  revoked. 
Glytie  McPherson,  et  al.,  Los  Angeles 
039230,  077336,  A-26440  (Oct.  25,  1954) 


267 


DESERT  LAND  ENTRY — Continued 
CLASSIFICATION 

Petition  for  classification  and  opening 
of  land  to  desert-land  entry  rejected.  Ap- 
peal from  the  General  Land  Office.  Affirmed 
by  Duncan,  signed  by  Assistant  Secretary 
Chapman. 

Lee  Logan  Freeland,  Phoenix  080606  "F", 
A-23955  (Dec.  11, 1944) 

Petition  for  classification  and  opening  of 
land  to  desert-land  entry  rejected.  Appeal 
from  the  General  Land  Office.  Affirmed  by 
Duncan,  signed  by  Assistant  Secretary 
Chapman. 

Paul  West,  Phoenix  080825  "F",  A-23955a 
(Dec.  11,  1944) 

Petition  for  classification  and  application 
to  make  desert-land  entry  rejected. 
William  A.  Bartholcmae,  Jr.,  Carson  City 
021278  "F'\  A-24018  (May  28,  1945) 

Appeal  from  ELM  protest  against  desert 
land  application  dismissed. 

Land  classified  as  agricultural  where 
it  can  be  sufficiently  irrigated  to  permit 
growing  of  grains  and  can  be  successfully 
operated  in  conjunction  with  applicants' 
contiguous  farm,  even  though  standing 
alone  the  land  might  not  be  considered 
suitable  for  such  purposes  as  measured 
against  grazing  use. 

Robert    Austin    Bean,    Black  foot    051f970 
"F",  A-24398   (Jan.  31,  1947) 

An  applicant  for  classification  and 
entry  of  withdrawn  lands  as  desert  lands 
under  sec.  7  of  the  Taylor  Grazing  Act, 
as  amended,  does  not  require  any  right 
to  the  lands  in  advance  of  official  action 
classifying  the  lands  as  desert  and  opening 
them  to  entry  as  such. 

The  classification   of  withdrawn   lands 
and  the  opening  of  them  to  entry  are  within 
the  discretion  of  the  Secretary. 
Thomas  Huish,  Salt  Lake  City  068816,  A- 
25580  (Jan.  26,  1949) 

Where  an  application  to  make  desert- 
land  entry  did  not  describe  the  land  in  ac- 
cordance with  a  supplemental  plat  of  sur- 
vey, it  was  proper  to  require  the  applicant 
to  amend  his  application. 

It  is  the  general  rule  in  the  Department 
that  a  quarter-quarter  section,  or  a  frac- 
tional lot,  is  the  minimum  unit  of  land 
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for  classification  and  disposal ;  and  depar- 
tures from  this  rule  must  be  based  upon 
peculiar  conditions  necessitating  excep- 
tions, or  upon  specific  legislative  enact- 
ments by  the  Congress. 
Albert  Dennison,  Los  Angeles  066873, 
"LD",  A-25212  (Feb.  28,  1949) 

An  application  for  desert-land  classifica- 
tion and  entry  will  not  be  allowed  where 
the  land  sought  has  no  adequate  or  perma- 
nent water  supply  for  irrigation. 
Robert  Charles  Powell,  Phoenix  084868, 
A-25828  (Apr.  7,  1950) 

An  application  to  make  desert-land  en- 
try will  be  rejected  when  the  land  is  found 
to  be  more  suitable  for  disposition  under 
the  terms  of  the  Small  Tract  Act. 
James  D.  Bellor,  Los  Angeles  072261/, 
A-25850  (Apr.  18,  1950) 

Rejection  of  an  application  for  desert 
land  entry  is  required  where  the  soil  is  so 
heavy  as  to  preclude  effective  tillage  prac- 
tices ;  the  alkali  content  of  the  soil  becomes 
excessively  toxic  under  cultivation  and 
irrigation ;  the  irrigation  water  itself  is 
likewise  alkaline ;  a  dependable  supply  of 
irrigation  water  may  be  had  only  if  the 
run-off  of  the  creek  to  be  used  be  im- 
pounded in  an  adequate  reservoir;  and  the 
construction  and  maintenance  costs  of  the 
substantial  dams  and  ditches  required  to 
withstand  the  floodwaters  of  the  violent 
storms  and  cloudbursts  common  in  the 
area,  are  prohibitive  and  out  of  proportion 
to  the  returns  reasonably  to  be  expected 
from  the  crops  to  be  raised  on  the  lands 
irrigated. 

Naomi  H.  Ratcliff,  Billings  01,1996,  A-26184 
(June  1,  1951) 

An  application  to  make  a  desert-land 
entry  will  be  rejected  where  it  appears 
that  the  land  is  subject  to  flooding  and 
siltation  and  is  included  in  a  soil  and 
moisture  conservation  project  which  is 
being  conducted  to  control  flooding  and 
erosion  of  lands  in  the  vicinity,  and  allow- 
ance of  the  entry  would  interfere  with  the 
project  and  contribute  to  erosion  in  the 
area. 

Arthur  A.  Creech,  Buffalo  0U87,  A-26328 
(Feb.  14,  1952) 
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An  application  for  a  desert-land  entry 
cannot  be  allowed  for  unsurveyed  land  and 
cannot  be  permitted  to  remain  on  file  until 
the  land  is  surveyed. 

Unsurveyed  land  will  not  be  classified 
as  suitable  for  entry  under  the  desert-land 
laws  in  advance  of  the  survey  of  the  land, 
as  authorized  by  the  act  of  Mar.  28,  1908, 
where  it  is  inferior  for  agricultural  devel- 
opment to  other  lands  in  the  same  area 
which  will  require  all  the  available  water 
supply  in  the  area  for  their  development. 
Harry  B.  Groos,  Nevada  01509,  A-26336 
(Mar.  14,  1952) 

An  application  for  a  desert-land  entry 
will  not  be  allowed  where  it  appears  that 
the  land  involved  in  the  application  is  in- 
ferior for  agricultural  development  to 
other  lands  in  the  same  area  which  will 
require  all  the  available  water  supply  in 
the  area  for  their  development. 
8.  L.  Myrick,  et  al.,  Los  Angeles  088721, 
088729,  088790,  088791,  088702,  088727, 
088728,  A-26344,  47,  A-26252,  53  (Mar.  14, 
1952) 

A  land  patent  cannot  be  amended  if  the 
proposed  amendment  would  affect  the 
rights  of  other  persons. 

A  grazing  lease  may  be  canceled  in  order 
to  classify  the  leased  land  and  open  it  for 
desert-land  entry. 

Lee  Hunter,  Contestant,  Nora  V.  Becm 
and  Daniel  Mathews,  Entryman,  Phoenix 
085976,  085977,  A-26313  (May  7,  1952) 

Where  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
make  a  desert-land  entry  on  the  same  land, 
preference  will  ordinarily  be  given  to  the 
State's  selection. 

The  filing  of  an  application  by  a  State 
for  an  indemnity  selection  does  not  oper- 
ate to  segregate  the  land  prior  to  a  classi- 
fication of  the  land  as  suitable  for  such 
selection. 

State  of  California,  William  Martin  Patch, 
Los  Angeles  077628,  078701  A-26416  (Nov. 
12, 1952) 

It  is  proper  to  refuse  to  classify  land  for 
desert-land  entry  when  it  is  shown  that 
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the  land  is  too  sloping  and  rocky  for  prac- 
tical and  successful  irrigation;  that  the 
sloping  land  would  be  subject  to  erosion 
under  irrigation  unless  more  than  normal 
precautions  were  taken;  that  irrigation 
would  be  dependent  upon  surface  run-off 
and  that  the  adequacy  of  the  water  supply 
would  be  doubtful  and  uncertain. 

Occupation  and  improvement  by  a  desert 
land  applicant  of  public  land  withdrawn 
by  E.O.  No.  6910,  before  classification  of 
the  land  as  suitable  for  desert  land  entry 
pursuant  to  sec.  7  of  the  Taylor  Grazing 
Act,  provides  no  basis  for  granting  a 
desert-land  application. 
Georgia  J.  Hanson,  Cheyenne  077970,  A- 
26490  (Dec.  10,  1952) 

It  is  proper  to  refuse  to  classify  land  for 
desert  land  entry  when  it  is  shown  that 
the  land  is  unsuitable  for  agricultural  de- 
velopment and  that  there  is  insufficient 
water  in  the  area  to  reclaim  the  land. 

Where  public  land  withdrawn  by  E.O. 
No.  6910  is  planted  and  improved  by  a 
desert-land  applicant  before  classification 
of  the  land  pursuant  to  sec.  7  of  the  Taylor 
Grazing  Act,  such  planting  and  improve- 
ment provide  no  basis  for  granting  a  desert 
land  application. 

Lewis  /'.  Mullen,  Faye  B.  Mullen,  Blanche 
O.  Biggins,  Los  Angeles  084544,  084545, 
084969,  A-26513,  A-26535,  A-26549  (Jan. 
30,  1953) 

An  application  for  the  classification  of 
land  under  sec.  7  of  the  Taylor  Grazing 
Act  does  not  create  any  right  in  the  appli- 
cant. 

The  classification  of  land  under  sec.  7  of 
the  Taylor  Grazing  Act  as  suitable  for 
desert-land  entry  or  for  disposition  as  an 
isolated  tract  is  discretionary  with  the 
Secretary. 

Where  an  isolated  tract  of  land  which  is 
of  doubtful  value  for  agricultural  pur- 
poses can  be  sold  at  a  price  in  excess  of  the 
price  of  desert  land,  it  is  in  the  public  in- 
terest to  dispose  of  the  land  at  a  public 
sale  as  an  isolated  tract. 
Ernest  D.  De  Ford,  et  al.,  Sacramento 
043756,  045468,  045469,  A-26591,  A-26592 
(Feb.  6,  1953) 
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It  is  proper  to  refuse  to  classify  land 
for  desert-land  entry  when  it  is  shown  that 
the  land  is  composed  largely  of  rock  out- 
crop, unsuitable  for  cultivation,  and  where 
the  available  evidence  indicates  doubt  that 
the  land  is  more  suitable  for  desert-land 
entry  than  for  the  production  of  native 
grasses  and  forage  plants. 
Floyd  Eakin,  Idaho  01697,  A-26574  (Feb. 
10,  1953) 

Although  water  has  been  discovered  in 
a  few  unauthorized  wells,  land  will  not 
be  classified  as  suitable  for  entry  under 
the  Desert  Land  Law  when  geological 
studies  indicate  that  the  supply  would 
soon  be  exhausted  by  pumping  for 
irrigation. 

Lucy  Gay  Alvord,  Hubert  H.  H ig gins,  Los 
Angeles  084968,  A-26531  (Feb.  11,  1953) 

Land  will  not  be  classified  as  suitable 
for  entry  under  the  Desert  Land  Law 
when  geological  studies  indicate  that  any 
attempt  to  irrigate  even  a  portion  of  the 
lands  available  for  entry  would  lead  to 
the  diminution  of  a  limited  water  supply, 
even  though  water  has  been  discovered  in 
an  unauthorized  well  on  the  land. 
Harry  M.  Gromer,  Los  Angeles  084007,  A- 
26600  (Apr.  30,  1953) 

An  application  for  desert-land  entry 
covering  240  acres  may  be  allowed  where 
all  but  40  acres  appear  to  be  suitable  for 
reclamation  and  irrigation. 

If  there  is  some  evidence  that  water  for 
irrigating  the  land  covered  by  a  desert- 
land  application  is  available,  it  may  be 
allowed,  even  though  the  evidence  may  not 
be  conclusive. 

Myrl  Y.  Farnsworth,  Carson  City  023212, 
A-26680  (Apr.  30,  1953) 

It  is  proper  to  refuse  to  classify  land 
for  desert-land  entry  where  the  existence 
of  an  adequate  supply  of  irrigation  water 
to  reclaim  the  land  is  not  shown  and 
where  the  land  is  in  an  area  on  which  a 
reseeding  program  to  increase  the  grazing 
capacity  of  the  land  is  contemplated. 
Roy  Lee  Boyer,  Idaho  01488,  A-26679 
(June  4,  1953) 

It  is  proper  to  refuse  to  classify  land 
for  desert-land  entry  when  it  is  shown  that 


DESERT  LAND  ENTRY— Continued 

CLASSIFICATION— Continued 
the    land    is    unsuitable   for   agricultural 
development. 

An  applicant  for  the  classification  of 
land  as  suitable  for  a  desert-land  entry  is 
not  entitled  as  of  right  to  a  formal  hearing 
to  determine  the  suitability  of  the  land 
for  entry. 

George  V.  Franklin,  et  al.,  Evanston 
025698,  025699,  025700,  025701,  A-26606, 
A-26608  (June  26,  1953) 

It  is  proper  to  refuse  to  classify  land 
for  desert-land  entry  where  it  is  shown 
that  there  is  insufficient  water  in  the  area 
for  irrigation  and  that  the  land  would  not 
be  suitable  for  the  production  of  crops 
even  under  irrigation. 
Claude  H.  Graham,  Sr.,  Los  Angeles 
084356,  A-26809  (Feb.  8,  1954) 

The  rejection  of  an  application  to  make 
desert-land  entry  is  proper  where  the  soils 
on  the  land  applied  for  are  extremely  poor 
for  agricultural  production ;  the  land  is 
valuable  for  wildlife  conservation  and  rec- 
reational purposes ;  and  the  State  of  Idaho 
Fish  and  Game  Department  has  applied 
for  the  withdrawal  of  the  land  for  con- 
servation purposes. 

Alois  W.  Willeman,  IdaJw  01574,  A-26847 
(Apr.  8,  1954) 

Where  a  statute  perpetuates  a  temporary 
withdrawal  of  public  land  for  classification 
and  future  legislation  only  as  to  a  portion 
of  the  lands  withdrawn,  the  withdrawal 
remains  in  full  force  and  effect  as  to  those 
lands  not  covered  by  the  statute  until  re- 
voked by  the  President  or  by  act  of 
Congress. 

Where  an  application  for  a  desert-land 
entry  is  made  for  withdrawn  land,  the  ap- 
plication must  be  rejected ;  and  it  will  not 
be  suspended  pending  restoration  of  the 
land  from  the  withdrawals. 
Edwin  L.  Doheny,  et  al.,  Los  Angeles 
096361,  et  al.,  A-26868,  A-26897  (July  13, 
1954) 

An  application  for  a  desert-land  entry 
will  be  rejected  where  the  land  applied  for 
is  more  suitable  for  small  tract  uses  than 
for  a  desert-land  entry. 

It  is  immaterial  that  there  were  no  con- 
flicting claims  for  the  land  at  the  time  of 
the  submission  of  the  desert-land  applica- 
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tion,   it  being  determined  that   the  land 
should  not  be  disposed  of  under  the  Desert 
Land  Act. 

Arthur  J.  Manley,  Los  Angeles  09336S,  A- 
26822  (Aug.  6,1954) 

Where  a  State  indemnity  selection  for 
land,  which  may  properly  be  classified  as 
an  isolated  tract,  on  behalf  of  one  adjoin- 
ing landowner  conflicts  with  a  desert-land 
application  of  another  adjoining  landowner 
and  both  landowners  have  equitable  inter- 
ests in  the  disputed  tract,  it  is  proper  to 
classify  the  land  for  disposition  as  an  iso- 
lated tract  despite  the  ordinary  practice  of 
giving  State  applications  preference. 
State  of  California,  William  M.  Patch,  Los 
Angeles  077628,  078704,  A-26416  (Aug.  6, 
1954) 

It  is  proper  to  refuse  to  classify  land  for 
desert-land  entry  when  the  existence  of  an 
adequate  supply  of  irrigation  water  to  re- 
claim the  land  is  not  shown,  where  the 
land  is  in  an  area  on  which  there  is  a  pro- 
gram of  range  improvement  to  increase  the 
grazing  capacity  of  the  land,  and  where 
the  allowance  of  the  desert-land  entries 
would  disrupt  existing  livestock  operations 
by  denying  to  Taylor  Grazing  permittees 
access  to  the  only  water  available  in  the 
area.  See  Roy  Lee  Boyer  (A-26679,  June  4, 
1953). 

Melvin  W.  Westwood,  et  ah,  Salt  Lake  City 
068057,  068056,  A-26751-52  (Aug.  20,  1954) 

The  rejection  of  applications  for  entry 
under  the  desert-land  law  is  proper  where 
it  appears  that  the  land  applied  for  con- 
tains soil  of  low  fertility,  that  it  is  more 
valuable  for  development  under  the  Small 
Tract  Act,  and  that  a  water  shortage  exists 
in  the  area. 

Abraham  Feller,  Elmo  H.  Ellsworth,  Ne- 
vada 011941,  011942,  A-26941,  A-26953 
(Oct.  13,  1954) 

CULTIVATION  AND  RECLAMATION 

Appellant  has  appealed  from  a  decision 
of  the  Commissioner  of  the  General  Land 
Office  holding  for  rejection  his  application 
for  desert-land  entry  of  160  acres. 

In  view  of  appellant's  specific  statements 
about  recent  crop  production  on  immedi- 
ately adjoining  lands  and  the  corrobora- 
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tion  given  by  two  of  the  producers  of  those 
crops,  the  Department  caused  a  field  in- 
vestigation to  be  made. 

The  report  supports  the  facts  cited  by 
appellant  as  to  the  availability  of  water 
and  as  to  the  crop  production  history  of 
the  lands  adjoining  the  tract  sought,  indi- 
cating that  much  of  the  area  for  miles 
around  is  in  successful  cultivation  to  suit- 
able farm  crops  under  irrigation  from 
drilled  wells. 

In  view  of  all  circumstances,  the  Depart- 
ment concludes  that  the  land  in  question 
is  suitable  for  desert  land  entry  and  hereby 
classifies  it  as  such. 

Wyatt  James  Dosty,  Phoenix  080910  "F'\ 
A-23918  (June  25, 1946) 

BLM  rejected  the  above  application  to 
make  a  desert-land  entry  on  the  ground 
that  the  area  is  being  developed  under  the 
small  tract  program. 

Applicant  appealed  stating  that  the  land 
is  well  adapted  to  reclamation  and  its  soil 
is  fertile  and  underground  water  is 
available. 

The  soil  is  fertile  and  readily  reclaim- 
able  as  the  surrounding  lands  are  in  culti- 
vation producing  rich  crops  of  produce  and 
citrus  fruits.  But  this  does  not  require  that 
the  lands  be  disposed  of  under  the  desert- 
land  laws. 

It  appears  that  the  public  interest  would 
be  best  served  by  offering  this  isolated 
tract  at  public  sale  under  the  provisions  of 
sec.  14  of  the  Taylor  Grazing  Act. 
Gerald  Barbee  Wilbanks,  Phoenix  081438, 
A-24550  (July  29,  1947) 

Applicants  filed  appeals  from  identical 
decisions  of  the  Director  of  BLM,  rejecting 
their  applications  for  desert-land  entries  of 
certain  lands  in  Idaho  Grazing  District 
No.  3  near  the  Big  Lost  River  in  Butte 
County,  Idaho. 

The  proposed  water  supply  is  insuffi- 
cient for  the  reclamation  of  the  lands 
sought.  The  Department  cannot  classify 
the  desired  lands  as  suitable  for  desert- 
land  entry.  However,  appellants'  oppor- 
tunity to  reclaim  the  lands  sought  is  not 
wholly  foreclosed.  The  Geological  Survey 
has  made  elaborate  tests  showing  that  re- 
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covery  of  large  quantities  of  ground  water 
is  likely  to  be  economically  feasible  by 
pumping  where  the  water  table  is  high.  It 
is  therefore  open  to  appellants  to  explore 
the  applicability  of  this  plan  to  the  lands 
which  they  have  sought. 
William  Wesley  Brothers,  et  ah,  Blackfoot 
055026,  054892,  054111,  054852,  054770, 
054772,  A-24410,  420,  422,  425,  426  (Oct.  14, 
1947) 

Application  to  make  desert-land  entry  is 
properly  rejected  where  it  appears  that 
the  land  cannot  be  profitably  reclaimed 
under  normal  economic  conditions. 

Emma    Maedena    Roybal,     Los     Angeles 
061141  "LD",  A-25285   (Aug.  17,  1948) 

Desert  Land  Application.  A  desert-land 
application  was  properly  denied  where  the 
possibility  of  obtaining  sufficient  water  to 
cultivate  the  land  is  remote. 
William  Howard  Finke,  Los  Angeles 
069664,  A-25647  (Mar.  23,  1949) 

A  homestead  application  should  be  re- 
jected if  the  land  is  not  suitable  for  crop 
production  and  is  in  an  area  where  the 
water  supply  is  low. 

William    Reinecke,    Los    Angeles    064494, 
A-25810   (Feb.  2,  1950) 

Applications  for  desert  land  and  home- 
stead entries  should  be  rejected  where  the 
land  applied  for  is  part  of  a  desert  area,  the 
soil  is  not  suitable  for  the  production  of 
crops,  the  supply  of  water  for  irrigation  is 
limited  and  uncertian,  and  disposal  of  the 
land  under  the  small  tract  program  would 
be  in  the  public  interest. 
Creighton  O.  Waldorf,  Noah  Louis  Beese- 
myer,  Jack  Morton  Ooee,  Daniel  R.  Led- 
better,  Merle  T.  Scofield,  Los  Angeles 
075316,  076332,  066124,  066123,  066122, 
A-25790,  A-25792,  A-25801,  A-25804,  A- 
25805    (Feb.  28,  1950) 

The  Carey  Act  requires  as  a  condition 
precedent  to  the  issuance  of  a  patent  for 
segregated  land  that  an  ample  supply  of 
water  be  actually  furnished  in  a  substan- 
tial ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  to  reclaim  the  land. 
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When  the  proof  submitted  in  support 
of  a  list  for  patent  under  the  Carey  Act 
indicates  only  that  an  adequate  supply  of 
water  is  available  for  irrigation  the  land 
included  in  the  list  and  that  the  irriga- 
tion system  for  reclaiming  the  land  has  not 
been  fully  completed,  and  the  proof  does 
not  show  that  water  is  actually  being  fur- 
nished to  the  land  through  substantial 
canals  or  ditches,  a  patent  to  the  land  can- 
not be  issued. 

State     of     Wyoming,     Evanston     021178, 
010440,  A-26845  (Oct.  12,  1953) 
EXTENSIONS  OF  TIME 

See  E.O.  No.  7373. 

Desert  land  entry.  Application  for  exten- 
sion of  time  denied;  expiration  notice  to 
issue.  Affirmed  by  Boester,  surnamed 
Duncan,  Bennett,  Edelstein,  signed  by  Os- 
car L.  Chapman,  Asst.  Secy. 
Lorenzo  D.  Davis,  assignee  of  Jerome 
Borer,  Carson  City  017518  tfF"t  A-23848 
(Aug.  4,  1944) 

Application  for  extension  of  time  denied, 
and  entry  held  for  cancellation.   Submit- 
ted by  the  General  Land  Office. 
William     E.     Hauser,     Phoenix     041159, 
"F",  A-23544  (Jan.  31,  1945) 

The  fact  that  a  desert  entryman  is  un- 
able to  discover  what  crops  can  be  most 
economically  raised  on  the  land  which  he 
entered,  and  in  consequence  does  not  know 
what  type  of  irrigation  works  to  construct, 
since  some  crops  require  more  water  than 
others,  it  is  not  an  "*  *  *  unavoidable  de- 
lay in  construction  of  the  irrigating  works 
*  *  *"  within  the  meaning  of  the  act  of 
Mar.  28,  1908,  and  therefore  is  not  a  proper 
basis  for  an  extension  of  the  time  for  the 
filing  of  final  proof. 

Edwin  M.  Dillhoefer,  Los  Angeles  038772, 
A-25909  (Nov.  8,1950) 
LANDS  SUBJECT  TO 

See  E.O.  No.  7373. 
Delbert  George  Richardson,  Carson  City 
022264  "O",  A-24281  (Apr.  3,  1946) 

Motion  for  Rehearing.  Nonuse  of  water  in 
Oregon  does  not  automatically  divest  one 
of  his  right  to  further  use  of  the  water. 
John   J.    Havlik,    Blackfoot    016062    "F", 
A-23826  (Aug.  12, 1946) 


272 


DESERT  LAND  ENTRY— Continued 
LANDS  SUBJECT  TO— Continued 

Homestead  and  desert-land  applications 
rejected  because  land  withdrawn  for  the 
purpose  of  a  proposed  grazing  district. 
However,  oil  and  gas  lease  may  be  issued 
despite  withdrawal  of  the  land  for  grazing 
purposes. 

Person  owning  more  than  160  acres  pre- 
cluded   from    acquiring    any    homestead 
rights. 
James    Hutzel     Voorhees,     Carson     City 

022562  "C",  Homestead  Application,  Car- 
son City  022563  "F"f  A-24488  (Mar.  12, 
1947) 

Fact  that  land  withdrawn,  sufficient  to 
affirm  rejection  of  homestead  application. 
Therefore  unnecessary  to  determine  wheth- 
er by  transferring  his  excess  land  holdings 
to  a  company  or  individual  has  effectively 
removed  his  disqualification  under  the 
homestead  laws  in  the  case. 
Jess  Hutzel  Voorhees,  Carson  City  022562, 
"C"  Homestead  Application,  Carson  City 

022563  "F",  A-24488  (Apr.  9,  1947) 

Protest  Against  Private  Exchange  Appli- 
cations Dismisseld.  The  act  of  June  1,  1938, 
contemplated  that  appropriated  land  may 
be  disposed  of  in  small  tracts  for  home, 
cabin,  camp,  health,  convalescent,  recrea- 
tional or  business  site  purposes.  It  does  not 
contemplate  agricultural  entries  which 
may  continue  to  be  made  under  the  home- 
stead and  desert-land  laws. 

Furthermore,  the  supply  of  water  to  ir- 
rigate the  selected  lands  is  inadequate  and 
the  cost  of  raising  it  is  excessive  if  agri- 
cultural use  of  the  land  is  contemplated. 
Chester  W.  Johns,  Applicant,  Charles  B. 
Black,  Protestant,  Phoenix  081522,  081523, 
082282  "iT",  A-24609  (June  16,  1947) 

Applicants  filed  appeals  from  identical 
decisions  of  the  Director  of  BLM,  rejecting 
their  applications  for  desert  land  entries  of 
certain  lands  in  Idaho  Grazing  District  No. 
3  near  the  Big  Lost  River  in  Butte  County, 
Idaho. 

The  proposed  water  supply  is  insufficient 
for  the  reclamation  of  the  lands  sought. 
The  Department  cannot  classify  the 
desired  lands  as  suitable  for  desert-land 
entry.  However,  appellants'  opportunity  to 
reclaim  the  lands  sought  is  not  wholly  fore- 


DESERT  LAND  ENTRY — Continued 

LANDS  SUBJECT  TO— Continued 
closed.  The  Geological  Survey  has  made 
elaborate  tests  showing  that  recovery  of 
large  quantities  of  ground  water  is  likely 
to  be  economically  feasible  by  pumping 
where  the  water  table  is  high.  It  is  there- 
fore open  to  appellants  to  explore  the  ap- 
plicability of  this  plan  to  the  lands  which 
they  have  sought. 

William  Wesley  Brothers,  et  at,  Blackfoot 
055026,  054892,  054771,  054852,  054770, 
054772,  A-24410,  420,  422,  425,  426  (Oct.  14, 
1947) 

Applicants  have  appealed  from  a  decision 
of  the  Director  of  BLM  rejecting  their 
application  for  public  sale  of  a  rough  tract. 
A  field  examination  shows  the  land  to  be 
of  very  little  value  for  grazing  and  sub- 
marginal  as  regards  successful  sustained 
crop  production.  Its  soils  consist  primarily 
of  dune  sand  and  Casa  Grande  silty  clay 
loam,  which  are  among  the  least  desirable 
soils  of  the  area,  having  high  alkalinity  and 
low  productivity.  Detailed  governmental 
studies  of  both  land  and  water  in  this  area 
show  that  ground  water  here  is  very 
limited  and  should  be  reserved  for  use  on 
the  better  soils.  The  Govt,  will  not  permit 
desert  entry  of  lands  with  submarginal 
soils  in  this  area  where  water  supplies  are 
limited.  The  land  here  involved  being  such 
land  the  Department  will  not  classify  it  as 
suitable  for  desert-land  entry,  whether  by 
veterans  or  by  others. 

As  for  the  appellants'  public  sale  applica- 
tions, there  are  several  points  to  be  noted. 

1.  There  is  question  whether  appellants 
may  not  have  disqualified  themselves  as 
applicants  for  public  sale. 

2.  There  is  question  whether  appellants 
made  this  application  in  good  faith. 

The  Secretary  of  the  Interior  has  discre- 
tion as  to  whether  to  order  land  into  the 
public  market.  In  this  case  he  considers 
that  it  would  not  be  in  the  public  interest 
to  do  so. 

Svea  R.  Meyer,  Sved  Rochon.  Phoenix 
081494,  081798  "C",  A-24659  (Oct.  31, 
1947) 

Where  there  is  a  reasonable  possibility 
that  land  is  more  valuable  for  the  pro- 
duction of  agricultural  crops  than  for  the 
production  of  native  grasses  and  forage 
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plants,  it  may  be  classified  as  suitable  for 
homestead  or  desert-land  entry. 
Lane  Shelman,  Blackfoot  054705  "LD", 
Everett  DeOr  Bclville,  Blackfoot  054722 
"LD",  A-25295  (Aug.  5,  1948),  A-25343 
(Aug.  5,  1948) 

Where  applications  for  desert-land  entry 
are  rejected  because  of  inadequate  water 
for  irrigation  and  appellants  report  dis- 
covery of  a  new  and  abundant  water  sup- 
ply, their  cases  will  be  remanded  to  the 
Bur.  of  Land  Management  for  a  supple- 
mentary field  investigation. 
Orville  L.  Moses,  Noble  R.  Crawford,  Oscar 
E.  Everett,  Phoenix  083795,  083797,  083920 
"LD",  A-25429,  66,  A-25466,  A-25576  (Jan. 
18,  1949) 

Homestead  Application  Rejected.  A  de- 
cision rejecting  a  homestead  application  is 
affirmed  where  the  land  is  unsuitable  for 
agriculture  and  is  valuable  primarily  for 
the  development  of  5-acre  homesites  under 
the  Small  Tract  Act. 

Jasper  C.  Adams,  Carson  City  022520  "C", 
A-25614  (Feb.  4,  1949) 

Private  Exchange  Application  Rejected. 
A  decision  denying  in  part  a  private  ex- 
change application  should  be  affirmed, 
where  it  appears  that  the  classification  is 
reasonable  and  the  appellant  states  no 
grounds  for  reversal. 

C.  H.  Webb,  Pueblo  059086  "LD",  A-25591 
(Feb.  28,  1949) 

Homestead  Application  Rejected.  A  de- 
cision rejecting  a  homestead  application  is 
affirmed  where  the  land  is  unsuitable  for 
agriculture  and  is  valuable  primarily  for 
the  development  of  5-acre  tracts  under  the 
Small  Tract  Act. 

Joseph     Patrick     O'Brien,     Carson     City 
022477,  A-25638   (Mar.  23,  1949) 

Desert  Land  Application  Rejected.  A 
desert  land  application  for  land  in  a  graz- 
ing district  which  is  included  in  a  stock 
driveway  withdrawal  will  be  rejected. 
Timothy  O.  Witt,  Sacramento  038938, 
A-25664  (Apr.  1,  1949) 

The  dismissal  of  the  protest  of  a  grazing 
lessee  against  the  allowance  of  a  desert 
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land  application  was  proper  where  the  en- 
try will  not  interfere  seriously  with  the 
lessee's  grazing  operations  and  the  tract  is 
suitable  for  agricultural  development. 
Isaiah  M.  DeSpain,  Applicant,  Sidney 
Smith,  Protestant,  A-25706  (July  1,  1949) 

Desert  Land  Application  Rejected.  An 
application  for  desert  entry  will  not  be 
allowed  where  the  land  is  at  a  high  alti- 
tude, has  a  rough  topography,  and  has  a 
short  growing  season,  and  where  there  is 
a  25-inch  rainfall. 

Paul     Herman     Orgish,     Denver     055972, 
A-25787  (Nov.  30,  1949) 

An  application  for  desert-land  entry 
will  not  be  allowed  where  the  land  sought 
is  not  suitable  for  any  agricultural  pur- 
pose, there  is  no  known  water  supply  for 
irrigation,  and  the  precipitation  is  inad- 
equate for  dry  farming. 
Carl  Anthony  Mussachia,  Los  Angeles 
076360,  A-25812  (Feb.  1,  1950) 

Applications  for  desert-land  entries  will 
not  be  allowed  where  the  lands  have  medi- 
ocre soils  and  the  water  is  at  great  depth 
or  where  the  soils  are  barren  and  alka- 
line, and  the  history  of  irrigation  develop- 
ment in  the  area  is  generally  unfavorable. 
Arthur  E.  Woodard,  et  al.,  Los  Angeles 
070912,  070670,  070521,  070522,  A-25830, 
A-25833,  A-25837  (May  2, 1950) 

An  applicant  who  has  applied  for  land 
that  is  apparently  suitable  for  desert-land 
entry  must  furnish  adequate  plans  for  irri- 
gation of  the  land.  Having  failed  to  do  so, 
he  may  be  allowed  an  opportunity  to  sup- 
ply the  necessary  information. 
Gordon  R.  Minnix,  Blackfoot  055521,  A- 
25868  (May  18, 1950) 

An  application  for  a  desert-land  entry 
will  not  be  allowed  where  it  appears  that 
there  is  an  inadequate  source  of  water  for 
the  irrigation  of  the  land. 
Faye  K.  Konicek,  Blackfoot  056382,  A- 
25902  (Aug.  21,  1950) 

The  allowance  of  an  application  to  con- 
test a  desert-land  entry  where  the  applica- 
tion was  filed  after  cancellation  proceed- 
ings against  the  entry  had  been  instituted 
by   the   Bureau   of  Land   Management  is 
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within   the  discretion   of   the   Bureau   of 
Land  Management. 

An  application  to  contest  an  entry  will 
not  be  allowed  where  the  grounds  for  the 
contest  are  shown  by  the  records  of  the 
Department. 

A  person  who  applies  to  contest  an  entry 
is  entitled  to  a  preference  right  to  enter 
the  land  involved  in  the  contest  only  where 
the  entry  is  canceled  as  the  result  of  the 
contest. 

Margaret  M.  Redmond,  Los  Angeles  05W79, 
A-25907  (Aug.  21, 1950) 

Land  which  is  in  a  power  site  reserve 
and  which  is  also  included  in  a  withdrawal 
for  the  use  of  the  Dept.  of  Agriculture  is 
not  subject  to  application  and  entry  under 
the  desert-land  law. 

A  petitioner  for  the  restoration  to  entry 
of  public  land  included  in  a  power  site 
reserve  gains  no  preferential  right  to  make 
an  entry  on  behalf  of  the  land  if  and  when 
the  land  is  opened  to  entry. 

Land  which  is  withdrawn  for  a  purpose 
other  than  reclamation  cannot  be  disposed 
of  under  the  act  of  Mar.  31,  1950,  which 
authorizes  the  disposal  of  withdrawn  pub- 
lic land  that  is  too  small  to  be  classed  as  a 
farm  unit  under  the  Reclamation  Act. 
Charles  L.  Griffith,  A-25977  (Jan.  10, 1951) 

Where  an  applicant  for  a  desert-land 
entry  purports  to  withdraw  his  application 
after  it  has  been  rejected  for  cause,  he 
does  not  thereby  exhaust  his  right  to  make 
a  desert  land  entry. 

Jack  Edward  Kahlow,  Los  Angeles  075450, 
A-26173  (May  2,  1951) 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  has  been  partially 
rejected  because  part  of  the  land  applied 
for  is  included  in  a  desert-land  entry  which 
has  not  been  impressed  with  a  reservation 
of  oil  and  gas  and  the  land  has  been  deter- 
mined not  to  be  prospectively  valuable  for 
oil  or  gas,  the  application  will  be  recon- 
sidered where,  subsequent  to  its  rejection 
and  during  the  pendency  of  an  appeal 
based  on  the  rejection,  it  is  determined  that 
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the  land  is  prospectively  valuable  for  oil 
and  gas. 

J.  A.  Woolleij,  Los  Angeles  0S333S,  A-26216 
(July  31,  1951) 

Where  the  drilling  of  wells  on  nearby 
lands  indicates  that  satisfactory  irrigation 
water  may  be  obtained  at  reasonable  cost 
from  underground  sources  for  the  desert 
lands  sought,  denial  of  entry  on  the  ground 
that  third  parties  using  nearby  surface 
waters  may  seek  to  enjoin  development  of 
the  ground  waters  is  error. 

Where  a  valid  State  permit  gives  a 
desert-land  applicant  an  inceptive  right  to 
the  use  of  water  plausibly  presumed  to  meet 
statutory  requirements,  it  is  assumed  at  the 
time  of  considering  allowance  of  entry  that 
the  incomplete  right  of  use  is  capable  of 
being  completed  by  diligent  application  to 
beneficial  uses  in  the  course  of  the  reclama- 
tion, operation,  and  the  applicant  is  not  re- 
quired  to  show  that  his  right  is  complete 
and  perfect  until  he  submits  his  final  proof. 
To  require  such  a  showing  at  the  time  of 
making  of  the  application  and  to  make  al- 
lowance of  entry  conditional  thereupon  is 
error. 

Ezra  M.  Carter,  Harry  Fogliatti,  Black- 
foot  05597/h  056311,  A-26165,  A-26191  (Oct 
5,  1951) 

An  application  for  a  desert-land  entry 
cannot  be  allowed  for  unsurveyed  land  and 
cannot  be  permitted  to  remain  on  file  until 
the  land  is  surveyed. 

Unsurveyed  land  will  not  be  classified  as 
suitable  for  entry  under  the  desert-land 
laws  in  advance  of  the  survey  of  the  land, 
as  authorized  by  the  act  of  Mar.  28,  1908, 
where  it  is  inferior  for  agricultural  de- 
velopment to  other  lands  in  the  same  area 
which  will  require  all  the  available  water 
supply  in  the  area  for  their  development. 
Harry  B.  Qroos,  Nevada  01509,  A-26336 
(Mar.  14,1952) 

The  rejection  of  applications  for  entry 
under  the  Desert  Land  Act  is  proper 
where  it  appears  that  available  irrigation 
water  is  insufficient  for  additional  crop 
production  without  endangering  the  sup- 
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ply    of   those   now   dependent   on    ground 
water  in  the  area  for  irrigation. 
George  Brown,  Kenneth  Lee  Brown,  Sacra- 
mento   043540,    043591,    A-26422    (Dec.    2, 
1952) 

Where  applications  are  filed  for  non- 
competitive oil  and  gas  leases  on  lands  in 
nonmineral  (desert  land)  entries  allowed 
without  any  reservation  of  the  oil  and  gas 
deposits  to  the  Govt.,  such  applications 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  lands  are  not  pros- 
pectively valuable  for  oil  and  gas. 

Where  applications  for  noncompetitive 
oil  and  gas  leases  were  rejected  as  to  lands 
which  at  that  time  were  included  in  a  per- 
mit previously  issued  to  the  Navy  for  the 
use  of  such  lands  as  target  ranges,  and  it 
appears  that  the  permit  has  recently  ex- 
pired, the  case  will  be  remanded  to  as- 
certain whether  the  Navy  still  has  a  need 
for  such  lands. 

Raymond  J.   Stipek,   et   al.,   Los   Angeles 
083242,  etc.,  A-26475  (Dec.  2,  1952) 

Application  for  Adjoining  Farm  Home- 
stead Entry  Rejected. 

Miss  Jones'  application  was  rejected  for 
the  reason  that  the  land  applied  for  was 
included  in  two  desert  land  entries,  both 
of  which  were  filed  prior  to  the  time  when 
Miss  Jones'  adjoining  homestead  applica- 
tion was  filed. 

Eunice    R.    Jones,    Blackfoot    055265,    A- 
26519  (Dec.  5,  1952) 

The  appeal  of  the  City  of  Tucson  brings 
into  issue  the  validity  of  the  desert-land 
entry  of  L.  L.  Pete  Waggoner  and  one  of 
Fred  O.  Wilson,  both  allowed  on  July  2, 
1952. 

The  allowance  of  desert  land  entries  in 
the  area  covered  by  the  Waggoner  and 
Wilson  applications  is  against  the  public 
interest  as  extra  water  pumping  would  en- 
danger the  downstream  water  users. 

Both  applications  were  witnessed  by 
Mrs.  Wilson  despite  a  statement  in  the  ap- 
plication saying  she  had  no  interest  in  the 
application. 

Arizona  is  a  community  property  state 
so  any  property  acquired  by  Mr.  Wilson 
during  their  marriage  is  the  property  of 
both. 
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The  desert-land  entries  were  erroneous- 
ly allowed  and  are  canceled.  The  City  of 
Tucson  right-of-way  is  allowed. 
Bureau    of    Land    Management,    Arizona 
01553,  01554,  02012   (Dec.  19,  1952) 

Where,  prior  to  the  filing  of  an  applica- 
tion for  a  desert-land  entry,  the  land  ap- 
plied for  has  been  devoted  to  a  program  of 
experimentation  for  the  control  of  halo- 
geton  glomeratus,  it  is  proper  to  reject  the 
application. 

Wanda   H.    Wilson,    et    al.,    Idaho    01642, 
01643,  A-26529  (Jan.  15,  1953) 

Where  the  granting  of  a  private  ex- 
change application  would  interfere  with 
the  purposes  of  a  Desert  Game  Range 
within  which  the  selected  lands  lie,  it  is 
in  the  public  interest  to  refuse  to  restore 
the  hind  from  the  withdrawal  and  to  reject 
the  application. 

W.  S.  Robinson,  Nevada  06483,  A-26594 
(Feb.  5,  1953) 

Applications  to  make  desert-land  entry 
on  lands  withdrawn  from  entry  under  the 
public  land  laws  for  the  use  of  the  War 
Department  must  be  rejected. 
Hazel  L.  Berger,  Fred  F.  Berger,  Los 
Angeles  097244,  A-26675  (Apr.  21,  1953) 

It  is  proper  to  refuse  to  classify  land 
for  desert-land  entry  when  it  is  shown 
that  the  land  is  unsuitable  for  agricultural 
development. 

An  applicant  for  the  classification  of 
land  as  suitable  for  a  desert-land  entry 
is  not  entitled  as  of  right  to  a  formal  hear- 
ing to  determine  the  suitability  of  the  land 
for  entry. 

George  V.  Franklin,  et  al.,  Evanston  025698, 
025100,  025699,  025101,  A-26606,  A-26608 
(June  26,  1953) 

The  price  for  all  lands  entered  under  the 
Desert  Land  Act  shall  be  $1.25  per  acre 
even  as  to  alternate  reserved  sections  of 
land  along  the  lines  of  railroads,  provided 
that  entry  was  made  after  the  passage  of 
the  act  of  Mar.  3,  1891,  which  amended  the 
original  Desert  Land  Act. 
Price  of  Alternate  Reserved  Lands  Along 
the  Line  of  Railroads  Entered  Under  the 
Desert  Land  Act  (Feb.  1,  1954) 
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The  facts  that  the  wife  of  an  applicant 
for  the  public  sale  of  land  has  previously 
held  a  desert-land  entry  on  the  land  applied 
for,  and  that  the  applicant  has  invested 
a  large  amount  of  money  in  attempts  to 
cultivate  the  land  and  has  a  few  acres  cur- 
rently under  cultivation  do  not  give  him 
any  legal  or  equitable  right  to  have  the 
land  offered  for  public  sale. 

A  tract  of  land  which  is  completely  sur- 
rounded by  lands  held  in  Federal  owner- 
ship, which  is  of  doubtful  value  for  the 
cultivation  of  crops,  and  in  which  there 
has  been  no  evidence  of  interest  for  small 
tract  purposes  is  properly  classified  as 
suitable  for  disposal  at  public  sale  as  an 
isolated  tract. 

Franklin  P.   Butts,  Los  Angeles   019743, 
A-26801   (Feb.  5,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director,  Bureau  of  Land 
Management,  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  a  desert-land  entry  is 
properly  rejected  where  there  is  no  evi- 
dence that  the  land  is  prospectively  valu- 
able for  oil  and  gas. 
Gerald  W.  Anderson,  Salt  Lake  011826, 
A-26862   (June  30,  1954) 

Where  a  statute  perpetuates  a  tempo- 
rary withdrawal  of  public  land  for  classi- 
fication and  future  legislation  only  as  to 
a  portion  of  the  lands  withdrawn,  the 
withdrawal  remains  in  full  force  and  effect 
as  to  those  lands  not  covered  by  the  stat- 
ute until  revoked  by  the  President  or  by 
act  of  Congress. 

Where  an  application  for  a  desert-land 
entry  is  made  for  withdrawn  land,  the 
application  must  be  rejected;  and  it  will 
not  be  suspended  pending  restoration  of 
the  land  from  the  withdrawals. 
Edwin  L.  Doheny,  et  al.,  Los  Angeles 
096361,  et  al,  A-26868,  A-26897  (July  13, 
1954) 

Where  an  irrigation  district  has  en- 
forced it*  assessment  lien  against  land 
included  in  a  desert-land  entry  and  has 
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sold  the  land  at  a  tax  sale,  the  entry  will 
be  canceled  upon  the  filing  of  a  proper 
application  by  the  purchaser  of  the  land 
at  the  tax  sale  to  purchase  the  land  under 
sec.  6  of  the  act  of  Aug.  11,  1916. 

Where  land  in  a  desert-land  entry  is 
subsequently  included  in  a  reclamation 
withdrawal  and  is  later  sold  at  a  tax  sale 
by  an  irrigation  district  pursuant  to  the 
act  of  Aug.  11,  1916,  the  land  is  properly 
subject  to  patent  under  sec.  6  of  the  act 
where  prior  to  cancellation  of  the  entry 
the  reclamation  withdrawal  is  revoked. 
Clytie  McPherson,  et  al.,  Los  Angeles 
039230,  077336,  A-26440  (Oct.  25,  1954) 

The  rejections  of  applications  for  entry 
under  the  Desert  Land  Act  is  proper  where 
it  appears  that  the  allowance  of  the  en- 
tries would  aggravate  an  already  serious 
water  situation. 

Joe  B.  Forehand,  et  al.,  Arizona  03567,  et 
al,  A-26693,  et  al.  (Dec.  9,  1954) 
PROOF 

Final  proof  on  desert-land  entry  held 
for  rejection  and  the  entry  held  for  can- 
cellation. Appeal  from  the  General  Land 
Office. 

Lillie  E.  Stark,   Carson  City  015739  "F", 
A-23973  (Apr.  9,  1945) 

Application  for  Extension  of  Desert 
Land  Entry  Rejected. 

An  entry  under  the  desert-land  law, 
already  extended  to  the  utmost  permis- 
sible under  statutory  authority,  must  be 
terminated  where  there  is  no  authority 
for  further  extension  and  no  reasonable 
prospect  that  the  entryman  will  complete 
the  final  proof. 

John  H.  Reeve,  Carson  City  016505  UF", 
A-24544  (Feb.  28,  1947) 

Applicants  have  appealed  from  decisions 
of  Director,  BLM,  rejecting  their  applica- 
tions for  reinstatement  of  their  respective 
desert-land  entries. 

Entries  were  canceled,  after  due  notice, 
for  failure  to  make  final  proof.  Neither  ap- 
plicant took  any  appeal  from  cancellation 
of  his  entry,  but  in  1947  each  filed  an  ap- 
plication for  reinstatement  of  his  entry, 
Henry  on  May  2  after  a  lapse  of  17  years, 
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and  Walter  on  June  9  after  a  lapse  of  19 
years. 

The  adverse  decisions  held  that  where 
no  error  had  been  alleged  against  an  en- 
try's cancellation  an  application  for  rein- 
statement will  be  denied.  The  decisions 
pointed  out,  however,  that  the  lands  sought 
are  primarily  within  the  jurisdiction  of 
the  Bur.  of  Reclamation,  being  within  the 
first-form  withdrawal  of  May  2,  1919,  and 
that  they  are  not  subject  to  disposal  under 
any  agricultural  public  land  laws  of  the 
U.S.  unless  and  until  they  are  restored 
from  the  project  withdrawal  or  unless  farm 
units  are  established  embracing  such  lands 
and  public  notice  is  issued  announcing  the 
availability  of  water  for  irrigation 
purposes. 

Applicants  emphasize  their  continuous 
good  faith  in  the  matter  of  these  entries 
and  present  as  excuses  for  their  failure  to 
make  final  proof  the  depression,  the  de- 
struction of  a  portion  of  the  Agrarian 
Canal  System  in  1934  and  the  Second 
World  War  in  1940.  They  did  not  realize, 
however,  that  their  right  to  make  final 
proof  had  expired  before  these  events  oc- 
curred. Appellants  have  no  right  to  rein- 
statement. 

Henry  Fiene,  et  al,  Buffalo  021697,  020039 
"F";  A-24685,  A-24689  (Oct.  28,  1947) 

The  fact  that  a  desert  entryman  is  un- 
able to  discover  what  crops  can  be  most 
economically  raised  on  the  land  which  he 
entered,  and  in  consequence  does  not  know 
what  type  of  irrigation  works  to  construct, 
since  some  crops  require  more  water  than 
others,  it  is  not  an  "*  *  *  unavoidable 
delay  in  construction  of  the  irrigating 
works  *  *  *"  within  the  meaning  of  the 
act  of  Mar.  28,  1908,  and  therefore  is  not 
a  proper  basis  for  an  extension  of  the  time 
for  the  filing  of  final  proof. 
Edwin  M.  Dillhoefer,  Los  Angeles  038772, 
A-25909  (Nov.  8,  1950) 

Where  the  available  information  is  in- 
conclusive as  to  whether  the  statutory  re- 
quirements for  perfecting  a  desert-land  en- 
try have  been  satisfied,  the  entryman  may 
be  permitted  to  amend  his  final  proof  in 
order  to  submit,  if  he  can,  the  information 
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required  for  establishing  compliance  with 
such  requirements. 

Clark  C.  Johnson,  Carson  City  021117,  A- 
25923  (May  14,  1951) 

WATER  RIGHT 

A  homestead  application  should  be  re- 
jected if  it  is  not  suitable  for  crop  pro- 
duction and  is  in  an  area  where  the  water 
supply  is  low. 

Irwin  Turner  Smith,  Los  Angeles  070733, 
A-25811  (Feb.  2,  1950) 

Although  water  has  been  discovered  in 
a  few  unauthorized  wells,  land  will  not  be 
classified  as  suitable  for  entry  under  the 
Desert  Land  Law  when  geological  studies 
indicate  that  the  supply  would  soon  be 
exhausted  by  pumping  for  irrigation. 
Lucy  Gay  Alvord,  Hubert  H.  Higgins,  Los 
Angeles  084968,  A-26531   (Feb.  11,  1953) 

ECONOMY  ACT 

The  act  of  May  21,  1920,  as  amended 
by  sec.  601  of  the  Economy  Act,  authorizes 
but  does  not  require  interdepartmental  pro- 
curement by  contract. 
Radio  Section,  M-34623   (Sept.  12,  1946) 

The  Bureau  of  Reclamation  under  the 
authority  of  the  Interior  Department  Ap- 
propriation Act,  1954  (P.L.  172,  83d  Con- 
gress, p.  8 ;  67  Stat.  268),  may  utilize  funds 
for  the  purpose  of  studying  the  recreational 
uses  of  the  Folsom  Reservoir  area,  which 
will  be  transferred  to  the  jurisdiction  of 
the  Bureau  pursuant  to  sec.  2  of  the  act 
of  Oct.  14, 1949. 

Studies  of  the  reservoir  areas  may  be 
made  through  the  National  Park  Service 
by  a  transfer,  under  31  U.S.C.  686, 1946  Ed., 
of  funds  available  for  that  purpose. 
Transfers  of  Funds  by  the  Bureau  of  Recla- 
mation to  the  Nation  Park  Service  for 
Planning  Folsom  and  Nimbus  Reservoir 
Areas,  Central  Valley  Project,  M-36188 
(Jan.  6,  1954) 

ENLARGED  HOMESTEADS 
GENERALLY 

Homestead  application  rejected.  Appeal 
from  General  Land  Office. 
Don  Christopher  Duggan,  Blackfoot  055093 
"F",  A-24265  (Feb.  28, 1946) 
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Homestead  Application  Rejected.  Appeal 
from  the  General  Land  Office. 
Margaret  E.  McCargar,  Cheyenne  065209 
"0",  A-23516  (Sept.  3,  1943) 

Application  for  classification  and  home- 
stead entry  rejected  on  appeal  from  the 
General  Land  Office. 

Zepha  A.  Chamberlain,  A-23806   (May  3, 
1944 ) 

Application  for  homestead  entry  rejected. 
Joe  W.  Powell,  Las  Cruces  06000S  "0", 
A-23828  (June  12.  1944) 

Homestead  application  held  for  rejection. 
James  C.  W.  Sims,  Sacramento  034933, 
A-23905  (Aug.  31, 1944) 

Protest  filed  by  the  above  from  the  De- 
partment's decision  of  August  8,  1944,  up- 
holding the  Commissioner  of  General  Land 
Office  in  his  rejection  of  Vaughan's  appli- 
cation for  enlarged  homestead  entry  of  320 
acres. 

The  controlling  question  in  this  case  was 
whether  the  lands  sought  were  predomi- 
nantly agricultural  in  character,  safely  cul- 
tivable by  dry  farming  methods  and  capa- 
ble of  producing  a  living  without  injury  to 
the  land.  The  Department  found  the  lands 
to  be  marginal  and  subject  to  serious  ero- 
sion once  the  protective  cover  was  broken. 
It  held  they  were  better  adapted  to  grazing 
uses  than  to  agriculture  and  their  native 
cover  should  be  maintained  to  protect  the 
watershed. 

Since  Vaughan  declares  that  he  desires  a 
home  and  that  a  home  is  hard  to  get,  his 
attention  is  directed  to  the  availability  of 
5-acre  tracts  at  Pie  Town,  New  Mexico. 
These  tracts  may  be  leased  for  home  and 
business  sites. 

Nathan  W.  Vaughan,  Santa  Fe  075131  "C" 
A-23881  (Sept.  30, 1944) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Asst.  Comm'r  of  GLO,  holding 
for  rejection  his  application  for  enlarged 
homestead  entry  of  320  acres  in  the  Dove 
Creek  area  of  Southwestern  Colorado. 

The  Commissioner  refused  the  classifica- 
tion and  held  the  application  for  rejection 
as  not  suitable  for  homestead  entry  upon 
the  opinion  of  the  Grazing  Service. 
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Watkins  appealed,  stating  that  he  had 
been  cultivating  valuable  crops  on  40  acres 
of  this  land  and  nearby  tracts  of  similar 
nature  for  some  years. 

From  all  the  facts  presented,  it  is  obvious 
that  with  the  clearing  of  the  285  cultivable 
acres,  the  land  here  sought  will  produce 
more  than  a  subsistence  living,  and  will  be 
more  valuable  lor  the  production  of  agri- 
cultural crops  than  for  grazing. 
Felton  V.  Watkins,  Pueblo  057733  "C", 
A-22769  (Oct.  13,  1944) 

Homestead   application   held   for   rejec- 
tion. Motion  for  rehearing. 
James  C.  W.  Sims.  Sacramento  034933  "C", 
A-23905  (Feb.  10,  1945) 

Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Floyd  Edward  Medley,  Salt  Lake  062820 
"C",  A-23932  (May  8,  1945) 

Application  for  homestead  rejected.  Ap- 
peal from  the  General  Land  Office. 
Reed  Prisbrey,  Salt  Lake  063103  "C'\  A- 
23936  (May  8,  1945) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office. 
Hubert    If.    Ridley,   Santa    Fe  076857  "C"\ 
A-239(J!>   (May  8,  1945) 

Homestead  application  rejected.  Appeal 

from  the  General  Land  Office. 

Wade  S.  Rambo,  GLO  09468  "C".  A-23925 

(May  irK  1045) 

Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Thomas  Huish,  Salt  Lake  City  063:73  "C", 
A-23978  (May  31,  1945) 

Application  to  make  second  homestead 
entry  rejected.  Appeal  from  the  General 
Land  Office. 

Charles  L.  Fulton.  Denver  052353  "C",  A- 
24054  (Sept.  7,  1945) 

Application  for  enlarged  homestead 
entry  held  for  rejection. 

Where  land  has  been  subject  of  careful 
field  investigation  which  showed  little  land 
in  the  area  that  is  tillable  or  capable  of 
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being  made  an  economic  unit,  definite  proof 
to  the  contrary  must  be  offered  before  the 
Commissioner's  decision  will  be  reversed. 
Harry  B.  Joplin,  Santa  Fe  075886,  A-23922 
(Sept.  7,  1945) 

Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Ruth  E.  Snodgrass,  Cheyenne  067453  "C", 
A-24031   (Oct.  3,  1945) 

Application  for  enlarged  homestead 
entry  held  for  rejection. 

Charles  R.  Owens  applied  for  an  en- 
larged homestead  entry  in  New  Mexico 
Grazing  Dist.  No.  2. 

A  careful  investigation  showed  the  land 
to  be  submarginal  for  agricultural  use. 
Mr.  Owens'  former  attempts  to  farm  this 
land  proved  unsuccessful.  His  appeal 
shows  no  reason  to  reverse  the  reasoned 
judgment  of  the  Commissioner. 
Charles  R.  Owens,  Santa  Fe  075372  "C", 
A-24138   (Feb.  20,  1946) 

Enlarged  homestead  application  rejected. 
Appeal  from  the  Bureau  of  Land  Manage- 
ment. 

Lands  held  not  classifiable  as  more  valu- 
able for  agriculture  than  grazing. 
Elmo  J.  Hubbard,  Las  Cruces  062627  "C", 
A-24327  (Aug.  5, 1946) 

Enlarged  homestead  application  held  for 
rejection.  Appeal  from  General  Land  Office. 

Lands  receiving  a  rainfall  too  slight  and 
too  late  for  crop  production  by  dry  farming 
methods  are  not  suitable  for  enlarged 
homestead  entry. 

Lands  which  might  be  irrigated  from  a 
well  are  not  subject  to  entry  under  the 
act  of  Feb.  19,  1909  (35  Stat.  639,  43  U.S.C. 
218),  which  relates  to  nonirrigable  lands 
only. 

Cora  Glover,  Las  Cruces  06^059  "LC", 
A-24392  (Sept.  16, 1946) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Commissioner,  GLO,  hold- 
ing for  rejection  his  enlarged  homestead 
application.  The  tracts  sought  are  situated 
in  Utah  Grazing  Dist.  No.  2.  Investigation 
showed  that  this  land  is  in  the  extreme 
southeastern  portion  of  Juab  County,  about 
23  miles  south  of  Nephi.  It  is  on  the  north 
bank  of  the  Sevier  Reservoir  in  the  south- 
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em  part  of  the  Levan  Bench  area  and  has 
an  elevation  of  about  5,200  feet.  Although 
the  Levan  Branch  area  is  known  as  a  dry 
farming  area,  its  history  shows  failures  in 
dry  farming  during  50%  of  the  time.  The 
shallow  sandy  soils  on  this  land  do  not  re- 
tain sufficient  moisture  for  growing  crops 
and  are  subject  to  erosion  once  their  cover 
is  broken.  The  precipitation  is  often  so  low 
as  to  preclude  any  harvest  at  all.  The  lands 
adjacent  to  the  desired  tracts  on  the  west, 
the  north,  and  part  of  the  south  are  now 
vacant  although  they  were  once  cultivated, 
an  indication  that  the  land  is  of  marginal 
character  for  farming  purposes.  The  acre- 
age sought  does  not  constitute  an  economic 
agricultural  unit.  The  land  is  being  leased 
for  grazing.  To  turn  it  over  to  cultivation 
would  interfere  with  orderly  administra- 
tion of  the  grazing  district,  putting  an  ex- 
tra load  on  the  available  grazing  land,  of 
which  there  is  already  a  shortage. 
James  Merlin  Monroe,  Salt  Lake  City 
063707  "C",  A-24415  (Nov.  4,  1946) 

Appellant  files  motion  for  rehearing  from 
the  Secretary's  decision  of  Sept.  16,  1946, 
affirming  land  office  rejection  of  her  en- 
larged homestead  application. 

The  lands  were  found  unsuitable  for  en- 
larged homestead  entry.  The  rainfall  in 
the  area  is  too  little  and  too  late  for  crop 
production  by  dry  farming  methods. 

Motion  for  rehearing  cannot  be  granted. 

First :  Rule  83  of  the  Departmental  Rules 
of  Practice  requires  that  any  motion  for 
rehearing  must  state  concisely  and  specifi- 
cally the  grounds  upon  which  the  motion  is 
based  and  must  be  accompanied  by  a  sup- 
porting brief  and  argument. 

Second :  The  letter  does  not  show  that 
the  decision  was  contrary  to  law. 

Third :  The  letter  does  not  present  any 
vital  or  controlling  matter  which  was  not 
fully  considered  when  the  decision  on  ap- 
peal was  prepared. 

Appellant  says  that  the  presence  of 
bushes  is  no  reason  for  not  giving  her  the 
land.  The  question  of  lack  of  water,  not  the 
presence  of  bushes,  was  the  reason  that  the 
application  and  appeal  were  rejected.  With- 
out water  these  lands  will  not  produce 
crops.  In  denying  agricultural  entry  of  non- 
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agricultural  land,  the  Department  is  pro- 
tecting appellant  against  a  waste  of  her 
labor,  time  and  money. 
Cora    Glover,    Las    Cruces    064059    "LC", 
A-24392  (Nov.  19,  1946) 

Motion  for  Rehearing. 

Application  for  enlarged  homestead 
entry  denied  where  lands  involved  are  more 
suitable  for  grazing  than  for  dry  farming, 
especially  as  demonstrated  by  history  of 
neighboring  lands  which  were  devoted  to 
dry  farming  and  have  since  all  been  put 
back  to  grazing. 

Claud  E.  Thompson,  Denver  052667  "C", 
A-24310  (Nov.  19,  1946) 

An  application  to  make  homestead  entry 
on  withdrawn  land  was  properly  rejected. 
Carious  L.  Childs,  Buffalo  040237  "LD", 
A-25407  (Aug.  11,  1948) 

An  application  to  make  enlarged  home- 
stead entry  on  lands  that  do  not  constitute 
an  economic  unit  capable  of  producing  a 
livelihood  is  properly  rejected. 
James  L.  Cassidy,  Billings  039666,  A-25356 
(Sept.  9,  1948) 

Where  a  field  examiner  reports  adversely 
upon  lands  as  being  located  in  canyons 
which  the  township  map  shows  to  lie  at  a 
distance,  reexamination  of  the  land  will 
be  directed  on  the  assumption  that  inad- 
vertently the  wrong  lands  were  inspected. 

Where  a  war  widow  drawing  a  pension 
for  herself  and  two  children  seeks  lands 
for  a  home  and  a  subsistence  living,  the 
field  examiner  should  report  as  to  whether 
the  lands  can  be  expected  to  make  a  return 
which,  with  the  pension,  would  give  an 
adequate  living  for  the  family. 

Where  four  adult  members  of  a  family 
applying  for  separate  homesteads  select 
lands  in  the  same  vicinity  in  order  to  help 
one  another  in  the  development  of  their 
several  homesteads,  that  fact  should  re- 
ceive some  consideration,  even  though  the 
applications  must  be  adjusted  severally. 
Edward  B.  Carvell,  Bertha  M.  Carvell 
Preston,  (Lewis  F.  Carvell,  059529,  Marvin 
Cory,  059529),  Pueblo  059531,  059530  "LD", 
A-25446,  A-25450  (Sept.  21,  1948) 
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An  application  to  make  homestead  entry 
is  properly  rejected  where  it  appears  that 
most  of  the  land  is  suitable  for  grazing 
purposes  only  and  where  that  portion 
which  might  be  considered  cultivable  is 
subject  to  erosion  which  would  be  acceler- 
ated by  cultivation  under  ordinary 
methods. 

Aaron     Craig     Williams,     Pueblo     05S377 
"LD",  A-25465  (Dec.  31,  1948) 

An  application  for  enlarged  homestead 
entry  of  lands  in  a  grazing  district  will  be 
denied  as  contrary  to  the  public  interest 
where  topographic,  climatic,  and  soil  con- 
ditions are  unfavorable  to  successful  dry 
farming  over  a  period  of  years,  and  where 
the  entry  would  disturb  the  public  land 
management  program  undertaken  in  the 
area  by  the  grazing  district. 
Leonard  Jacobs,  Salt  Lake  City  065670 
"CUV",  A-25455  (Jan.  27,  1949) 

Homestead  Application  Rejected. 

An  application  to  make  an  enlarged 
homestead  entry  is  properly  rejected 
where  entry  on  the  land  would  interfere 
with  an  established  public  land  manage- 
ment program  and  would  not  be  in  the 
public  interest. 

William  L.  Gentry,  Salt  Lake  City  066290 
"LD",  A-25460  (Feb.  9,  1949) 

Homestead  Application  Denied. 

An   enlarged   homestead   application   is 
properly  denied  in  a  case  where  it  appears 
that  the  land  is  unfit  for  cultivation. 
William  E.   Key,   Salt  Lake   City  062819 
"C",  A-25644   (Mar.  17,  1949) 

Homestead  Application  Rejected. 

An  application  for  homestead  entry  of 
land  will  be  denied  as  contrary  to  the  pub- 
lic interest  where  conditions  are  such  that 
successful  dry  farming  does  not  appear  to 
be  feasible. 

Earl   A7.    Wright,    Salt   Lake   City  065989 
"LUdD",  A-25665   (Apr.  5,  1949) 

Homestead  Application  Rejected. 

An  application  to  make  an  enlarged 
homestead  entry  is  properly  rejected  where 
entry  on  the  land  would  interfere  with  an 
established  public  land  management  pro- 
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gram    and   would   not    be    in   the   public 

interest. 

Franklin  D.  Gentry,  Salt  Lake  City  066384, 

A-25658   (Apr.  11,  1949) 

Enlarged  homestead  application  re- 
jected. For  entry  under  an  enlarged 
homestead  application,  land  must  be 
nonirrigable. 

Bernard     Stewart,     Salt     Lake     064066, 
A-25768   (Dec.  23,  1949) 

Where  a  homestead  entryman,  in  sub- 
mitting his  final  proof  with  respect  to 
meeting  the  residence  requirement  pre- 
scribed by  law,  presents  the  testimony  of 
two  witnesses,  one  of  them  stating  that 
he  knows  nothing  about  the  maintenance 
of  a  residence  by  the  entryman  on  the  land, 
the  other  stating  that  the  entryman  resided 
on  the  land  for  6  months  during  the  first 
year,  8  months  during  the  second  year, 
and  5  months  during  the  third  year,  and 
that  he  knows  nothing  respecting  the  resi- 
dence of  the  entryman  during  the  fourth 
and  fifth  years,  and  where,  at  a  hearing 
held  subsequently  in  adversary  proceedings 
looking  toward  the  cancellation  of  the 
entry,  there  is  adduced  substantial  evi- 
dence showing  that  the  entryman  did  not 
maintain  his  residence  on  the  land  for  at 
least  7  months  per  year  during  each  of 
the  3  years  between  the  date  of  the  entry 
and  the  submission  of  final  proof,  the  entry 
will  be  canceled. 

Christopher    C.    Cooper,    Denver    046848, 
A-25826  (May  16,  1950) 

An  application  for  entry  of  land  under 
the  Enlarged  Homestead  Act  must  be 
rejected  where  the  land  applied  for  is  un- 
surveyed. 

Leo  E.  Barker,  Carson  City  024585,  A-25841 
(May  23, 1950) 

Land  which  is  withdrawn  from  entry 
under  E.O.  No.  6910  of  Nov.  26,  1934,  must 
be  agricultural  in  character  in  order  to  be 
classified  under  sec.  7  of  the  Taylor  Graz- 
ing Act  for  entry  under  the  Enlarged 
Homestead  Act. 
Frank  C.  Strong,  A-25866  (July  21,  1950) 

There  is  not  a  requirement  that  the  land 
selected  by  a  State  as  an  indemnity  school 
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selection  must  be  equivalent  in  value  to 
the  land  assigned  by  the  State  as  a  base  for 
the  selection. 

Protest  against  a  State  indemnity  selec- 
tion was  properly  dismissed  where  the 
protestants  asserted  only  that  the  selected 
land  is  suitable  for  dry  farming,  that  the 
State  intended  to  dispose  of  the  land  to  an 
individual  who  would  use  it  for  speculative 
purposes,  and  that  the  selected  land  is  more 
valuable  than  the  base  land  assigned  for 
the  selection. 

Stephen  Blaine  Hailstone,  Calvin  L.  Hail- 
stone, Salt  Lake  071459,  071460,  A-25889 
(Aug.  24,  1950) 

Applications  for  enlarged  entries  are 
properly  rejected  in  cases  where  water  is 
not  available  for  the  cultivation  of  agricul- 
tural crops,  and  where  settlement  on  the 
land  might  adversely  affect  land  rehabilita- 
tion and  flood  control  programs  for  the 
area. 

Kenneth  K.  Patterson,  Carson  City  025170, 
025199,  025286,  A-25925  (Oct.  4,  1950) 

An  application  for  an  enlarged  home- 
stead entry  will  be  denied  where  it  appears 
that  the  entry  will  be  unsuccessful  because 
of  adverse  climatic  and  topographic 
factors. 

Mrs.  Charles  V.  S.  Crosley,  Los  Angeles 
067754,  A-25945  (Nov.  10,  1950) 

An  enlarged  homestead  application  will 
be  rejected  where  allowance  of  the  ap- 
plication would  interfere  with  the  use  of 
adjacent  public  grazing  lands,  where  the 
cultivation  of  crops  on  the  land  applied 
for  is  not  feasible  because  of  insufficient 
rainfall  during  the  growing  season,  and 
where  erosion  of  the  land  would  be  ac- 
celerated by  cultivation. 
Delzil  Dutton,  Phoenix  084811,  A-25953 
(Dec.  7,  1950) 

In  the  absence  of  conclusive  evidence 
that  an  applicant  for  an  enlarged  home- 
stead entry  cannot  make  a  living  from  the 
land,  which  is  suitable  for  dry  farming,  it 
is  proper  to  classify  the  land  as  suitable 
for  homestead  entry. 

William  M.  Manchester,  Montana  0877,  A- 
26185  (Apr.  12,  1951) 
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Enlarged  Homestead  Application 
Rejected. 

Applications  under  the  Enlarged  Home- 
stead Entry  Act  are  properly  rejected 
where  the  physical  characteristics  of  the 
soil  and  insufficient  rainfall  during  the 
growing  season  make  the  land  applied  for 
unsuitable  for  the  cultivation  of  crops. 
Thomas  D.  Stanford,  et  al,  Utah  0675,  etc., 
A-26198  (June  25,  1951) 

An  application  to  make  an  enlarged 
homestead  entry  on  land  which  is  included 
in  a  stock-driveway  withdrawal  must  be 
rejected. 

Howard  R.  Leeson,  Sante  Fe  081064,  A- 
26243  (July  27,  1951) 

Applications  under  the  Enlarged  Home- 
stead Act  are  properly  rejected  where  the 
characteristics  of  the  climate  and  of  the 
soil  make  the  land  applied  for  unsuitable 
for  the  cultivation  of  crops. 
Willard  J.  Harris,  Paul  Rey craft,  Salt 
Lake  070198,  070214,  A-26238  (Aug.  21, 
1951) 

It  is  proper  to  refuse  to  classify  a  tract 
as  suitable  for  enlarged  homestead  entry 
where  it  appears  that  the  land  applied  for 
is  a  fine,  sandy,  easily  erodible  loam, 
which  has  poor  water  retaining  qualities ; 
that  the  annual  average  precipitation  is 
approximately  14  inches;  and  that  the 
land  in  question  consists  of  a  narrow  neck 
of  land  which  is  bounded  by  two  precipitous 
canyons  and  which,  if  fenced,  would  bar 
the  movement  of  livestock  between  large 
blocks  of  public  range  land  located  on 
either  side  of  the  neck. 

Reliance  by  a  private  person  upon  erro- 
neous advice  by  an  administrative  em- 
ployee of  the  Govt,  cannot  operate  to  vest 
in  such  person  a  right  unauthorized  by 
law. 

Charles  L.  Day,  Salt  Lake  City  067774, 
A-26233  (Aug.  31,  1951) 

Applications  for  enlarged  homestead  en- 
tries are  properly  rejected  where  there  is 
inadequate   precipitation   and   insufficient 
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tillable  soil  to  make  the  land  suitable  for 
the  production  of  crops. 
Floyd  Bradfield,  et  al.,  Utah  02701,  02702, 
02703,  02715,  A-26576,  A-26579    (Jan.  28, 
1953) 

Land  receiving  insufficient  rainfall  to 
grow  crops  without  irrigation  is  not  sub- 
ject to  entry  under  the  Enlarged  Homestead 
Act. 

Land  which  may  be  economically  irriga- 
ted by  wells  from  a  known  and  adequate 
underground  water  supply  is  not  subject 
to  entry  under  the  Enlarged  Homestead 
Act. 

Ralph    E.    Irving,    New    Mexico    02499, 
A-265G6  (Jan. 29, 1953) 

Applications  under  the  Enlarged  Home- 
stead Entry  Act  are  properly  rejected 
where  insufficient  rainfall  in  the  area  in 
which  the  lands  are  located  makes  the 
lands  unsuitable  for  the  sustained  cultiva- 
tion of  crops  and  where  the  lands  applied 
for  are  best  utilized  for  grazing  purposes. 
Ardith  M.  Farrell,  et  al.,  Idaho  01013, 
A-26580,  85  (Feb.  11, 1953) 

The  classification  of  land  under  sec.  7  of 
the  Taylor  Grazing  Act  is  committed  to  the 
discretion  of  the  Secretary  of  the  Interior. 

Where  it  appears  that  only  a  small  por- 
tion of  a  tract  of  land  is  suitable  for  culti- 
vation, that  the  land  is  inaccessible  and 
contains  springs  necessary  for  the  use  of 
cattle  on  the  adjoining  public  range,  that 
adjoining  lands  which  were  patented  as 
homesteads  have  since  been  devoted  only 
to  grazing,  that  previous  attempts  to  home- 
stead the  tract  in  question  have  failed,  and 
that  the  land  is  needed  as  a  winter  range 
for  game  animals,  the  land  is  properly  clas- 
sified as  not  suitable  for  enlarged  home- 
stead entry. 

Cecil  G.  Huskey,  Denver  055934,  A-26607 
(Apr.  16,  1953) 

Applications  for  enlarged  homestead  en- 
try were  properly  denied  where  character- 
istics of  the  climate  and  the  soil  make  the 
land  applied  for  unsuitable  for  the  pro- 
duction of  crops  by  dry  farming. 

By  the  Departmental  regulations  re- 
lating to  appeals,  an  applicant  for  entry 
under  the  Enlarged  Homestead  Act  is  af- 
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forded  an  opportunity  to  present  his  views 
respecting  the  correctness  of  the  classifi- 
cation of  the  land  as  suitable  for  such  entry. 
Curtis  Ferguson,  et  ah,  Colorado  084,  etc., 
A-26684,  A-26690  (May  1, 1953) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  adequate 
precipitation  is  uncertain,  the  land  is 
too  rough,  the  soil  too  shallow  and  rocky, 
and  there  is  insufficient  tillable  land  to 
meet  the  requirements  of  an  economic 
farm  unit. 

George  W.  Hill,  Colorado  01116,  A-26681 
(May  1,  1953) 

An  enlarged  homestead  application  is 
properly  rejected  where  characteristics  of 
the  climate  and  the  topography  and  an  in- 
sufficient amount  of  tillable  land  make  the 
land  applied  for  unsuitable  for  entry  under 
the  Enlarged  Homestead  Act. 
Fritz  Springer,  Colorado  01369,  A-26697 
(May  8,  1953) 

Land  is  properly  classified  as  unsuitable 
for  enlarged  homestead  entry  where  it  is 
inaccessible,  rough,  and  steep,  has  shallow 
rocky  soil,  and  has  insufficient  precipita- 
tion to  permit  successful  dry  farming. 
Grover  M.  Springer,  Colorado  01613,  A- 
26703  (June  16,  1953) 

Land  is  properly  classified  as  unsuitable 
for  enlarged  homestead  entry  where  it  re- 
ceives only  5  to  6  inches  of  rainfall  and  is 
subject  to  100  degree  temperatures,  with 
consequent  heavy  evaporation,  during  the 
growing  season,  and  is  located  in  an  area 
where  there  have  been  numerous  previous 
failures  in  dry  farming  which  have  resulted 
in  grave  damage  to  the  land  for  the  purpose 
of  grazing. 

Spencer  Edivin  Roberts,  Salt  Lake  068703, 
A-26712  (July  3,  1953) 

An  application  for  an  enlarged  home- 
stead entry  of  lands  in  a  grazing  district 
will  be  denied  where  topographic,  climatic, 
and  soil  conditions  are  unfavorable  to  suc- 
cessful dry  farming  over  a  period  of  years 
and  where  the  entry  would  disturb  the 
public  land  management  program  under- 
taken in  the  area  by  the  Department. 
Devon  M.  Hurst,  Salt  Lake  011630,  A- 
26739  (July  20,  1953) 
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Land  receiving  little  precipitation  and 
subject  to  very  high  temperatures  before 
and  during  the  growing  season,  so  as  to  be 
incapable    of   successful   dry   farming,   is 
properly  classified  as  not  suitable  for  entry 
under  the  Enlarged  Homestead  Law. 
Bryan  R.  Gentry,  Mack  Richard  Gentry, 
Salt  Lake  068119,  06881tl,  A-26741,  A-26742 
(July  24,  1953) 

Application  for  Enlarged  Homestead 
Rejected. 

Where  a  proper  notice  of  appeal,  stating 
the  grounds  for  such  appeal,  is  not  filed 
within  the  allowed  period  of  time,  the 
appeal  will  be  dismissed. 
Albert  J.  Castagno,  Utah  05^19,  A-26670 
(Aug.  3,  1953) 

A  protest  against  the  classification  of  a 
tract  of  land  as  suitable  for  an  enlarged 
homestead  entry  is  properly  dismissed 
where  the  land  can  be  used  to  good  advan- 
tage to  produce  crops  and  the  operations 
of  the  grazing  permittee  will  not  be  inter- 
fered with  to  a  substantial  extent. 
H.  W.  Gossard,  Ray  F.  Wagner,  Denver 
05518^,  A-26779  (Oct.  13,  1953) 

An  applicant  for  enlarged  homestead  en- 
try who  owns  414  acres  of  land  in  common 
with  his  wife,  assuming  his  interest  is 
one-half,  is  a  proprietor  of  207  acres  of 
land  within  the  meaning  of  the  provision 
of  the  homestead  law  prohibiting  any  per- 
son who  is  proprietor  of  more  than  160 
acres  from  acquiring  any  r;ghts  thereunder. 

An  applicant  is  disqualified  for  enlarged 
homestead  entry  if  he  becomes  proprietor 
of  more  than  160  acres  of  land  before 
classification  of  the  public  land  applied  for 
as  suitable  for  such  entry,  even  if  he  did 
not  acquire  the  excess  acreage  until  after 
filing  the  application. 

Hoyt  F.  Springer,  Colorado  0510,  A-26766 
(Nov.  12,  1953) 

The  allowance  of  a  homestead  entry  ter- 
minates all  rights  under  a  conflicting  sub- 
sequently filed  homestead  application,  and 
such  an  application  should  be  rejected 
when  an  entry  is  allowed. 

The  fact  that  a  homestead  application 
which  should  have  been  rejected  was  not 
rejected,  when  an  entry  pursuant  to  a  prior 
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application  was  allowed,  does  not  create 
any  right  to  the  land  in  a  junior  applicant 
even  though  his  application  was  not  re- 
jected until  after  the  entry  was  relin- 
quished. 

James  R.  Gwyn,  Colorado  0538,  A-26806 
(Dec.  17,  1953) 

An  application  for  enlarged  homestead 
entry  will  be  remanded  where  the  record 
discloses  an  irreconcilable  conflict  of  facts 
on  a  factor  controlling  to  a  proper  deci- 
sion as  between  the  field  examiner's  report 
and  the  evidence  of  applicant  and  his  wit- 
nesses. 

There  is  irreconcilable  conflict  on  two 
controlling  factors  herein.  These  factors 
are  the  amount  of  rainfall  and  the  number 
of  acres  available  for  cultivation  out  of 
the  lands  involved. 

Alfred  P.  Conn,  Utah  075,  A-26825  (Dec. 
18, 1953) 

An  application  for  enlarged  homestead 
entry  will  be  remanded  where  the  record 
discloses  an  irreconcilable  conflict  of  facts 
on  a  factor  controlling  to  a  proper  decision 
as  between  the  field  examiner's  report  and 
the  evidence  of  applicant  and  his  wit- 
nesses, or  where  the  application  of  what 
may  be  controlling  evidence  is  not  clearly 
shown. 

There  is  irreconcilable  conflict  on  a  con- 
trolling factor  herein.  This  factor  is  the 
amount  of  moisture  available  annually  for 
sustained  crop  production  on  the  lands  in- 
volved. The  record  discloses  an  assertion 
that  the  evidence  of  applicants  does  not 
apply  to  this  factor.  If  this  be  so  it  is  not 
clearly  shown  why  this  is  a  fact. 
John  H.  Meikle,  et  ah,  Idaho  0999,  0998, 
A-26785,  A-26786  (Jan.  6, 1954) 

An  enlarged  homestead  entry  applica- 
tion for  land  which  may  properly  be  classi- 
fied as  more  valuable  and  suitable  for  cul- 
tivation than  for  grazing  may  be  allowed 
where  the  allowance  would  not  adversely 
affect  the  public  interest,  even  though  the 
applicant  would  be  permitted  to  engage  in 
what  might  prove  to  be  an  uneconomic 
operation. 

Chester  Lamar  Bundy,  Arizona  01930 
A-26802  (Mar.  17,  1954) 
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Applications  for  enlarged  homestead 
entry  will  be  remanded  for  further  infor- 
mation where  there  is  insufficient  evidence 
in  the  record  regarding  the  success  of  dry 
farming  on  lands  adjoining  those  applied 
for  and  where  it  is  not  clear  whether  all 
or  parts  of  the  lands  applied  for  are  non- 
irrigable. 

Kelvin  Alfred  Northrup,  Earl  Joseph 
Northrup,  Sacramento  0. ',5760,  0Jf5936r 
A-26852  (June  17,  1954) 

Land  is  properly  classified  as  unsuitable 
for  an  enlarged  homestead  entry  where 
there  is  insufficient  precipitation  to  permit 
successful  dry-land  farming,  and  the 
amount  of  tillable  acreage  is  insufficient  to 
constitute  an  economic  unit. 
Charles  S.  White,  Colorado  0116'h  A-26853 
(June  17, 1954) 

A  protest  against  the  approval  of  a  pri- 
vate exchange  application  may  properly  be 
rejected  where  the  proposed  exchange  com- 
plies with  the  statutory  requirement  of 
value  and  where  consummation  of  the  ex- 
change will  bent'iit  the  public  interest. 

Where  the  land  applied  for  in  an  isolated 
homestead  application  is  part  of  a  proposed 
private  exchange  and  it  is  found  that  the 
exchange  will  be  in  the  public  interest,  the 
application  may  properly  be  rejected. 

An  application  for  an  enlarged  home- 
stead entry  is  properly  rejected  where,  be- 
cause of  alkaline  soil  and  low  precipitation, 
the  land  appears  to  be  unsuitable  for  dry 
farming. 

DeWayne  L.  Harding,  Utah  05250,  Salt 
Lake  071386,  A-26948  (Sept  7, 1954) 

An  enlarged  homestead  application  is 
properly  rejected  where  the  land  is  more 
valuable  for  grazing  purposes  than  agri- 
cultural development,  and  where  the 
greater  part  of  the  land  is  rocky  and  moun- 
tainous and  unsuited  for  cultivation. 
Homer  R.  Gwyn,  Colorado  0539,  A-26954 
(Oct.  12,  1954) 

The  act  of  Mar.  15,  1915.  which  provides 
that  an  application  for  enlarged  homestead 
entry  must  be  allowed  if  the  land  is  found 
to  be  of  the  character  contemplated  in  the 
enlarged  homestead  law,  has  been  super- 
ceded by  sec.  7  of  the  Taylor  Grazing  Act, 
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which  requires  that  such  land  must,  in  ad- 
dition, be  classified  as  more  suitable  for  dry 
farming  than  for  grazing. 

Land  of  marginal  value  for  dry  farming 
in  an  area  necessary  as  a  spring  and  fall 
range  to  an  extensive  livestock  industry 
cannot  be  properly  classified  as  more  suit- 
able for  dry  farming  than  for  grazing. 
Milton  Harold  Searle,  et  ah,  Utah  01751, 
etc.,  A-26848  (Nov.  2, 1954) 

CANCELLATION 

Reinstatement  of  canceled  enlarged 
homestead  entry  denied. 

Reinstatement  of  enlarged  homestead 
entry  24  years  after  cancellation  not  war- 
ranted. 

Application  for  restoration  of  homestead 
right  under  the  act  of  Sept.  5,  1914  (38 
Stat.  712,  43  U.S.C.  182),  not  prejudiced. 
Entryman's  declaration  that  he  will  re- 
file  for  the  same  lands  amounts  to  a  request 
for  withdrawal  of  an  appeal  previously 
filed. 

Philip  A.  Moore,  Glenivood  Springs  0191  IS 
"CT\  A-24402  (Dec.  3,  1946) 

Where  a  homestead  entryman,  in  sub- 
mitting his  final  proof  with  respect  to 
meeting  the  residence  requirement  pre- 
scribed by  law,  presents  the  testimony  of 
two  witnesses,  one  of  them  stating  that  he 
knows  nothing  about  the  maintenance  of 
a  residence  by  the  entryman  on  the  land, 
the  other  stating  that  the  entryman  resided 
on  the  land  for  6  months  during  the  first 
year,  8  months  during  the  second  year,  and 
5  months  during  the  third  year,  and  that 
he  knows  nothing  respecting  the  residence 
of  the  entryman  during  the  fourth  and  fifth 
years,  and  where,  at  a  hearing  held  sub- 
sequently in  adversary  proceedings  looking 
toward  the  cancellation  of  the  entry,  there 
is  adduced  substantial  evidence  showing 
that  the  entryman  did  not  maintain  his 
residence  on  the  land  for  at  least  7  months 
per  year  during  each  of  the  3  years  between 
the  date  of  the  entry  and  the  submission  of 
final  proof,  the  entry  will  be  canceled. 
Christopher  C.  Cooper,  Denver  0^68^8,  A- 
25826  (May  16, 1950) 

The  cancellation  of  an  enlarged  home- 
stead entry  was  proper  where  the  entry 
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was  erroneously  allowed  on  land  which, 
pursuant  to  departmental  order,  was  sub- 
ject only  to  being  used  for  grazing  pur- 
poses or  exchange. 

Settlement    rights    under    the    act    of 
Aug.  9,  1912,  can  be  initiated  only  on  land 
which  is  subject  to  homestead  entry. 
Olen  F.  Rowe,  Santa  Fe  080110,  A-26257 
(Oct.  30,  1951) 

CLASSIFICATION 

Applicant  has  appealed  from  a  decision 
by  the  Commissioner  of  GLO,  holding  for 
rejection  his  application  for  agricultural 
classification  and  enlarged  homestead  entry 
of  320  acres  in  Valencia  County.  The  Com- 
missioner's decision  stated  these  lands  lie 
about  three  miles  northeast  of  Quemado 
and  are  accessible  only  over  a  poor  dirt 
road.  Their  soils  are  primarily  stony  clay 
loam  and  for  the  most  part  are  unsuited 
for  cultivation. 

An  intensive  field  investigation  which 
the  Department  has  made  of  this  whole 
region  shows  that  while  it  contains  some 
portions  which  may  be  successfully  cul- 
tivated in  favorable  seasons  the  lands  are 
in  general  submarginal  for  agricultural 
purposes.  As  for  these  particular  tracts  the 
field  report  by  a  qualified  and  competent 
agent  is  such  that  the  Department  con- 
siders these  tracts  more  suitable  for  use 
under  the  direction  of  the  Grazing  Service 
than  for  an  agricultural  use  which  could 
neither  make  an  adequate  economic  re- 
turn nor  be  safe  for  the  land. 
Robert  J.  Moore,  Santa  Fe  075343  "C",  A- 
23860  (June  27,  1944) 

Appellant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Comm'r  of  GLO,  which 
held  for  rejection  his  application  for  agri- 
cultural classification  and  enlarged  home- 
stead entry. 

A  detailed  examination  was  made  of 
these  tracts  and  also  of  the  general  Dove 
Creek  area  by  the  Branch  of  Field  Exam- 
iners and  by  the  Director  of  Grazing  Serv- 
ice. Recommendations  by  these  agencies 
are  all  favorable  to  allowance  of  the  entry. 
The  land  is  situated  in  the  Dove  Creek 
area  of  southwestern  Colorado  and  south- 
eastern Utah,  an  area  which  comprises  a 
high  plateau  about  6,200  feet  above  sea 
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level,  dissected  by  several  large  tributar- 
ies of  the  San  Juan  River. 

In  view  of  all  the  facts  presented,  and 
of  the  recent  favorable  recommendations 
by  the  departmental  agencies  investigating 
the  case,  the  land  sought  is  hereby  classi- 
fied as  more  valuable  for  the  production 
of  cultivated  crops  than  for  that  of  native 
grasses  and  forage  plants,  and  entry  will 
be  allowed. 

Thomas  Pinder,  PueUo   057852,   A-22812 
(July  26,  1944) 

Appellant  has  appealed  from  a  decision 
of  the  Asst.  Comm'r  of  GLO,  holding  for 
rejection  his  application  for  agricultural 
classification  and  enlarged  homestead  en- 
try of  320  acres  of  public  land  in  Valencia 
County,  New  Mexico. 

The  Comm'r  refused  to  grant  an  agri- 
cultural classification  upon  the  recom- 
mendation of  the  Land  Classification 
Division  of  the  Grazing  Service.  Finding 
this  land  situated  in  a  semiarid  section  of 
New  Mexico,  the  Commissioner  considered 
it  more  valuable  and  suitable  for  the  pro- 
duction of  native  grasses  and  forage  plants 
than  for  the  production  of  agricultural 
crops  by  dry  farming.  The  appellant  con- 
tradicted this  conclusion. 

It  is  evident  that  the  tracts  sought  are 
not  suitable  for  sustained  crop  produc- 
tion. The  slopes  in  the  main  are  greater 
than  5  percent  and  should  not  be  culti- 
vated. The  acreage  which  is  tillable  would 
be  too  small  to  sustain  an  economic  farm 
unit  and  cultivation  of  even  that  small 
acreage  could  not  fail  to  develop  and  ag- 
gravate erosion. 

In  view  of  all  the  facts  presented,  it  is 
the  opinion  of  the  Department  that  the 
tracts  here  sought  cannot  be  classified  as 
agricultural  but  are  more  suitable  for  use 
under  the  direction  of  the  Grazing  Service. 
Charles  Wesley  Reeves,  Jr.,  Santa  Fe 
075212  "0",  A-23887  (July  26,  1944) 

Application  for  agricultural  classification 
and  enlarged  homestead  entry  of  320  acres 
of  public  land  in  Valencia  County  held  for 
rejection  by  the  Assistant  Commissioner 
of  GLO. 

The  Commissioner's  adverse  action  was 
based  on  his  findings  that  the  lands  sought 


ENLARGED  HOMESTEADS— Continued 
CLASSIFICATION— Continued 

were  in  the  main  unsuitable  for  cultivation 
and  that  such  acreage  as  was  properly  till- 
able was  too  small  to  support  a  self-sus- 
taining agricultural  unit.  He,  therefore, 
considered  the  half-section  more  suitable 
for  grazing  purposes  than  for  crop  pro- 
duction. 

The  half-section  sought  by  McDorman 
is  part  of  New  Mexico  Grazing  District 
No.  2  established  March  27,  1936.  Under 
section  1  of  the  Taylor  Grazing  Act  of 
June  28,  1934,  it  is  withdrawn  from  all 
forms  of  disposal.  It  may  be  opened  to 
homestead  entry  only  if  it  receives  an 
agricultural  classification.  Before  passage 
of  the  Taylor  Grazing  Act,  settlement  and 
occupancy  of  public  lands  before  allowance 
of  entry  of  them  was  permitted  by  the 
Government.  But  now  under  section  7  of 
the  Taylor  Grazing  Act  the  public  lands 
are  not  subject  to  settlement,  occupancy, 
cultivation  or  improvement  unless  and  until 
they  are  classified  and  are  restored  to 
entry.  Any  use  of  them  before  such  official 
action  is  taken  by  the  Secretary  is  unlaw- 
ful and  renders  the  occupant  subject  to  an 
action  for  damages  for  trespass. 

It  follows  that  the  McDorman's  use  and 
occupancy  of  the  land  have  been  unlawful 
from  the  beginning  and  that  there  is  no 
legal  basis  for  Mrs.  McDorman's  reference 
to  these  lands  as  her  home.  Instead  of  hav- 
ing any  possessory  right  in  the  land,  appel- 
lant and  his  wife  are  trespassers  upon  it 
and  he  is  liable  to  criminal  prosecution  for 
his  occupancy  of  it  and  should  any  order 
to  remove  be  issued  would  be  liable  for 
failure  to  comply  therewith. 

In  all  the  circumstances,  only  a  small 
acreage  could  be  safely  cultivated  and  this 
would  be  too  small  to  support  a  self-sus- 
taining agricultural  unit.  On  the  whole, 
therefore,  the  lands  are  more  suitable  for 
grazing  uses.  AFFIRMED. 
John  Foster  McDorman,  Santa  Fe  075574 
"C",  A-23886  (Aug.  8, 1944) 

Applicant  has  protested  decision  of  June 
7,  1944,  by  the  Asst  Comm'r  of  GLO  hold- 
ing for  rejection  his  application  for  agri- 
cultural classification  and  enlarged  home- 
stead entry  of  320  acres  of  public  land  in 
Catron  County,  New  Mexico.  Applicant  de- 
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clares  that  he  has  made  his  home  on  this 
New  Mexico  land  and  that  he  has  more 
improvements  on  it  than  many  settlers 
have  when  making  final  proof. 

The  land  sought  by  the  applicant  lies  a 
few  miles  northeast  of  Quemadi  and  is  ac- 
cessible over  a  graded  dirt  road.  It  is  in- 
cluded within  New  Mexico  Grazing  District 
No.  2.  Under  sec.  1,  Taylor  Grazing  Act, 
it  is  withdrawn  from  all  forms  of  disposal 
and  may  be  restored  to  homestead  entry 
only  if  it  receives  an  agricultural  classifica- 
tion. Before  being  classified  and  restored 
to  entry,  this  land  is  not  subject  to  settle- 
ment. Any  occupation  of  it  is  unlawful  and 
renders  the  applicant  subject  to  an  action 
for  damages  for  trespass. 

The  tract  sought  by  applicant  presents 
no  features  which  take  it  out  of  the  margin- 
al class.  In  view  of  the  facts  herein  set 
forth  concerning  both  the  region  and  the 
land  sought,  the  Department  is  of  the  opin- 
ion that  this  particular  half  section  is  more 
suitable  for  use  under  the  direction  of  the 
Grazing  Service  than  for  an  agricultural 
use  which  could  neither  make  an  adequate 
economic  return  nor  be  safe  for  the  land. 
Nathan  W.  Vaughan,  Santa  Fe  075131  "C", 
A-23881   (Aug.  8,  1944) 

Enlarged  homestead  application  rejected. 
Appeal  from  the  Bureau  of  Land  Manage- 
ment. 

Lands  held  not  classifiable  as  more  valu- 
able for  agriculture  than  grazing. 
Elmo  J.  Hubbard,  Las  Cruces  062627  "C", 
A-24327  (Aug.  5,  1946) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Commissioner,  GLO,  holding 
for  rejection  his  enlarged  homestead  ap- 
plication. The  tracts  sought  are  situated  in 
Utah  Grazing  Dist.  No.  2.  Investigation 
showed  that  this  land  is  in  the  extreme 
southeastern  portion  of  Juab  County,  about 
23  miles  south  of  Nephi.  It  is  on  the  north 
bank  of  the  Sevier  Reservoir  in  the  south- 
ern part  of  the  Levan  Bench  area  and  has 
an  elevation  of  about  5,200  feet.  Although 
the  Levan  Branch  area  is  known  as  a  dry 
farming  area,  its  history  shows  failures  in 
dry  farming  during  50%  of  the  time.  The 
shallow  sandy  soils  on  this  land  do  not 
retain  sufficient  moisture  for  growing  crops 
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and  are  subject  to  erosion  once  their  cover 
is  broken.  The  precipitation  is  often  so  low 
as  to  preclude  any  harvest  at  all.  The  lands 
adjacent  to  the  desired  tracts  on  the  west, 
the  north,  and  part  of  the  south  are  now 
vacant  although  they  were  once  cultivated, 
an  indication  that  the  land  is  of  marginal 
character  for  farming  purposes.  The  acre- 
age sought  does  not  constitute  an  economic 
agricultural  unit.  The  land  is  being  leased 
for  grazing.  To  turn  it  over  to  cultivation 
would  interfere  with  orderly  administra- 
tion of  the  grazing  district,  putting  an 
extra  load  on  the  available  grazing  land,  of 
which  there  is  already  a  shortage. 
James  Merlin  Monroe,  Salt  Lake  City 
063707  "C",  A-24415  (Nov.  4,  1946) 

Motion  for  Rehearing. 

Application  for  enlarged  homestead 
entry  denied  where  lands  involved  are 
more  suitable  for  grazing  than  for  dry 
farming,  especially  as  demonstrated  by  his- 
tory of  neighboring  lands  which  were 
devoted  to  dry  farming  and  have  since  all 
been  put  back  to  grazing. 
Claud  E.  Thompson,  Denver  052667  "C",  A- 
24310  (Nov.  19,  1946) 

An  application  for  enlarged  homestead 
entry  of  lands  in  a  grazing  district  will  be 
denied  as  contrary  to  the  public  interest 
where  topographic,  climatic,  and  soil  condi- 
tions are  unfavorable  to  successful  dry 
farming  over  a  period  of  years,  and  where 
the  entry  would  disturb  the  public  land 
management  program  undertaken  in  the 
area  by  the  grazing  district. 
Leonard  Jacobs,  Salt  Lake  City  065670 
"CUU",  A-25455  (Jan.  27,  1949) 

Homestead  Application  Rejected. 

An  application  to  make  an  enlarged 
homestead  entry  is  properly  rejected  where 
entry  on  the  land  would  interfere  with  an 
established  public  land  management  pro- 
gram and  would  not  be  in  the  public 
interest. 

William  L.  Gentry,  Salt  Lake  City  066290 
"LD",  A-25460  (Feb.  9,  1949) 

Land  which  is  withdrawn  from  entry 
under  E.O.  No.  6910  of  Nov.  26,  1934,  must 
be  agricultural  in  character  in  order  to  be 
classified  under  sec.  7  of  the  Taylor  Graz- 
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ing    Act    for    entry    under    the    Enlarged 
Homestead  Act. 
Frank  C.  Strong,  A-25866  (July  21,  1950) 

Applications  for  enlarged  entries  are 
properly  rejected  in  cases  where  water  is 
not  available  for  the  cultivation  of  agri- 
cultural crops,  and  where  settlement  on 
the  land  might  adversely  affect  land  re- 
habilitation and  flood  control  programs 
for  the  area. 

Kenneth  K.  Patterson,  Carson  City 
025170,  025199,  025236,  A-25925  (Oct.  4, 
1950) 

Land  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws  is  not 
subject  to  entry  as  an  enlarged  homestead. 
Leonard  Goforth,  Denver  056619,  A-25965 
(Nov.  16,  1950) 

An  enlarged  homestead  application  will 
be  rejected  where  allowance  of  the  appli- 
cation would  interfere  with  the  use  of 
adjacent  public  grazing  lands,  where  the 
cultivation  of  crops  on  the  land  applied 
for  is  not  feasible  because  of  insufficient 
rainfall  during  the  growing  season,  and 
where  erosion  of  the  land  would  be  accel- 
erated by  cultivation. 
Delzil  Button,  Phoenix  084811,  A-25953 
(Dec.  7,  1950) 

In  the  absence  of  conclusive  evidence 
that  an  applicant  for  an  enlarged  home- 
stead entry  cannot  make  a  living  from  the 
land,  which  is  suitable  for  dry  farming,  it 
is  proper  to  classify  the  land  as  suitable 
for  homestead  entry. 

William  M.  Manchester,  Montana  0877, 
A-26185    (Apr.  12,   1951) 

Enlarged  Homestead  Application  Re- 
jected. 

Applications  under  the  Enlarged  Home- 
stead Entry  Act  are  properly  rejected 
where  the  physical  characteristics  of  the 
soil  and  insufficient  rainfall  during  the 
growing  season  make  the  land  applied  for 
unsuitable  for  the  cultivation  of  crops. 
Thomas  D.  Stanford,  et  al.,  Utah  0675,  etc., 
A-26198    (June  25,  1951) 

Applications  under  the  Enlarged  Home- 
stead Act  are  properly  rejected  where  the 
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characteristics  of  the  climate  and  of  the 

soil  make  the  land  applied  for  unsuitable 

for  the  cultivation  of  crops. 

Willard    J.    Harris,   Paul   Reycraft,   Salt 

Luke   070198,   070214,   A-26238    (Aug.   21, 

1951) 

It  is  proper  to  refuse  to  classify  a  tract 
as  suitable  for  enlarged  homestead  entry 
where  it  appears  that  the  land  applied  for 
is  a  fine,  sandy,  easily  erodible  loam,  which 
has  poor  water  retaining  qualities;  that 
the  annual  average  precipitation  is  ap- 
proximately 14  inches;  and  that  the  land 
in  question  consists  of  a  narrow  neck  of 
land  which  is  bounded  by  two  precipitous 
canyons  and  which,  if  fenced,  would  bar 
the  movement  of  livestock  between  large 
blocks  of  public  range  land  located  on 
either  side  of  the  neck. 

Reliance  by  a  private  person  upon  erron- 
eous advice  by  an  administrative  employee 
of  the  Govt,  cannot  operate  to  vest  in  such 
person  a  right  unauthorized  by  law. 
Charles  L.  Day,  Salt  Lake  City  067774, 
A-26233  (Aug.  31,  1951) 

Where  the  land  applied  for  as  an  en- 
larged homestead  entry  would  be  subject 
to  erosion  if  broken  for  cultivation  and  the 
land  is  best  utilized  for  grazing  purposes, 
the  application  is  properly  rejected. 
Ross  James  Muir,  Blackfoot  056276,  A- 
26465   (Dec.  2,  1952) 

It  is  proper  to  refuse  to  classify  lands 
for  enlarged  homestead  entry  when  it  is 
shown  that  the  lands  are  marginal  for  the 
growing  of  agricultural  crops  and  when 
the  removal  of  a  large  amount  of  the  land 
from  the  Federal  range  would  adversely 
affect  the  local  economy,  based  on  the  live- 
stock industry. 

Arnold  Boss,  et  al.,  Salt  Lake  City  071317, 
etc.,  A-26426  (Jan.  15,  1953) 

Land  receiving  insufficient  rainfall  to 
grow  crops  without  irrigation  is  not  sub- 
ject to  entry  under  the  Enlarged  Home- 
stead Act. 

Land  which  may  be  economically  irri- 
gated by  wells  from  a  known  and  adequate 
underground  water  supply  is  not  subject 
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to  entry  under  the  Enlarged  Homestead 
Act. 

Ralph  E.  Irving,  New  Mexico  02499,  A- 
26566  (Jan.  29,  1953) 

Applications  under  the  Enlarged  Home- 
stead Entry  Act  are  properly  rejected 
where  insufficient  rainfall  in  the  area  in 
which  the  lands  are  located  makes  the 
lands  unsuitable  for  the  sustained  cultiva- 
tion of  crops  and  where  the  lands  applied 
for  are  best  utilized  for  grazing  purposes. 
Ardith  M.  Farrell,  et  ah,  Idaho  01013,  A- 
26580,  85  (Feb.  11,  1953) 

The  classification  of  land  under  sec.  7  of 
the  Taylor  Grazing  Act  is  committed  to 
the  discretion  of  the  Secretary  of  the 
Interior. 

Where  it  appears  that  only  a  small  por- 
tion of  a  tract  of  land  is  suitable  for  culti- 
vation, that  the  land  is  inaccessible  and 
contains  springs  necessary  for  the  use  of 
cattle  on  the  adjoining  public  range,  that 
adjoining  lands  wThich  were  patented  as 
homesteads  have  since  been  devoted  only 
to  grazing,  that  previous  attempts  to  home- 
stead the  tract  in  question  have  failed, 
and  that  the  land  is  needed  as  a  winter 
range  for  game  animals,  the  land  is  prop- 
erly classified  as  not  suitable  for  enlarged 
homestead  entry. 

Cecil  G.  Huskey,  Denver  05593 Jh  A-26607 
(Apr.  16,  1953) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  adequate 
precipitation  is  uncertain,  the  land  is  too 
rough,  the  soil  too  shallow  and  rocky,  and 
there  is  insufficient  tillable  land  to  meet 
the  requirements  of  an  economic  farm 
unit. 

George  W.  Bill,  Colorado  01716,  A-26681 
(May  1,1953) 

Applications  for  enlarged  homestead 
entry  were  properly  denied  where  charac- 
teristics of  the  climate  and  the  soil  make 
the  land  applied  for  unsuitable  for  the  pro- 
duction of  crops  by  dry  farming. 

By  the  departmental  regulations  relat- 
ing to  appeals,  an  applicant  for  entry  un- 
der the  Enlarged  Homestead  Act  is  afford- 
ed an  opportunity  to  present  his  views  re- 
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specting  the  correctness  of  the  classifica- 
tion of  the  land  as  suitable  for  such  entry. 
Curtis  Ferguson,  et  al.,  Colorado  034,  eta-> 
A-26684,  A-26690  (May  1,  1953) 

Applications  for  enlarged  homestead  en- 
try are  properly  rejected  where  adequate 
precipitation  is  uncertain,  the  land  is  too 
rough,  the  soil  too  shallow  and  rocky,  and 
there  is  insufficient  tillable  land  to  meet 
the  requirements  of  an  economic  farm 
unit. 

Horace  H.  Lowe,  Aubrey  L.  Lowe,  Colo- 
rado 01717,  01718,  A-26695  (May  6,  1953) 

An  enlarged  homestead  application  is 
properly  rejected  where  characteristics  of 
the  climate  and  the  topography  and  an  in- 
sufficient amount  of  tillable  land  make  the 
land  applied  for  unsuitable  for  entry 
under  the  Enlarged  Homestead  Act. 
Fritz  Springer,  Colorado  01369,  A-26697 
(May  8, 1953) 

Land  is  properly  classified  as  unsuitable 
for  enlarged  homestead  entry  where  it  is 
inaccessible,  rough,  and  steep,  has  shallow 
rocky  soil,  and  has  insufficient  precipita- 
tion to  permit  successful  dry  farming. 
Grover  M.  Springer,  Colorado  01613, 
A-26703  (June  16,  1953) 

Land  is  properly  classified  as  unsuitable 
for  enlarged  homestead  entry  where  it  re- 
ceives only  5  to  6  inches  of  rainfall  and  is 
subject  to  100  degree  temperatures,  with 
consequent  heavy  evaporation,  during  the 
growing  season,  and  is  located  in  an  area 
where  there  have  been  numerous  previous 
failures  in  dry  farming  which  have  re- 
sulted in  grave  damage  to  the  land  for  the 
purpose  of  grazing. 

Spencer  Ediuin  Roberts,  Salt  Lake  068703, 
A-26712  (July  3,  1953) 

"Where  a  tract  applied  for  as  an  enlarged 
homestead  lies  on  the  boarder  of  a  sizable 
area  classified  as  unsuitable  for  such  en- 
try and  land  outside  the  classified  area  and 
adjoining  the  tract  applied  for  is  under 
cultivation,  a  specific  examination  of  the 
land  applied  for  ought  to  be  made  before 
the  application  is  rejected. 
Emil  Henich,  Utah  04663,  A-26740  (July 
3,  1953) 
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Land  receiving  little  precipitation  and 
subject  to  very  high  temperatures  before 
and  during  the  growing  season,  so  as  to  be 
incapable  of  successful  dry  farming,  is 
properly  classified  as  not  suitable  for  entry 
under  the  Enlarged  Homestead  Law. 
Bryan  R.  Gentry,  Mack  Richard  Gentry, 
Salt  Lake  068719,  068841,  A-26741,  A-26742 
(July  24,  1953) 

A  protest  against  the  classification  of  a 
tract  of  land  as  suitable  for  an  enlarged 
homestead  entry  is  properly  dismissed 
where  the  land  can  be  used  to  good  ad- 
vantage to  produce  crops  and  the  opera- 
tions of  the  grazing  permittee  will  not  be 
interfered  with  to  a  substantial  extent. 
H.  W.  Gossard,  Ray  F.  Wagner,  Denver 
055184,  A-26779  (Oct.  13,  1953) 

An  applicant  for  enlarged  homestead 
entry  who  owns  414  acres  of  land  in  com- 
mon with  his  wife,  assuming  his  interest 
is  one-half,  is  a  proprietor  of  207  acres  of 
land  within  the  meaning  of  the  provision 
of  the  homestead  law  prohibiting  any  per- 
son who  is  proprietor  of  more  than  160 
acres  from  acquiring  any  rights  thereunder. 

An  applicant  is  disqualified  for  enlarged 
homestead  entry  if  he  becomes  proprietor 
of  more  than  160  acres  of  land  before  clas- 
sification of  the  public  land  applied  for  as 
suitable  for  such  entry,  even  if  he  did  not 
acquire  the  excess  acreage  until  after  i 
the  application. 

Hoyt  F.  Springer,  Colorado  0570,  A-26766 
(Nov.  12,  1953) 

An  application  for  enlarged  homestead 
entry  will  be  remanded  where  the  record 
discloses  an  irreconcilable  conflict  of  facts 
on  a  factor  controlling  to  a  proper  decision 
as  between  the  field  examiner's  report 
and  the  evidence  of  applicant  and  his 
witnesses. 

There  is  irreconcilable  conflict  on  two 
controlling  factors  herein.  These  factors 
are  the  amount  of  rainfall  and  the  num- 
ber of  acres  available  for  cultivation  out 
of  the  lands  involved. 

Alfred  P.  Conn,  Utah  075,  A-26825  (Dec 
18,  1953) 

An  application  for  an  enlarged  home- 
stead entry  will  be  remanded  where  the 
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record  discloses  an  irreconcilable  conflict 
of  facts  on  a  factor  controlling  to  a  proper 
decision  as  between  the  field  examiner's 
report  and  the  evidence  of  applicant  and 
his  witnesses,  or  where  the  application  of 
what  may  be  controlling  evidence  is  not 
clearly  shown. 

There  is  irreconcilable  conflict  on  a  con- 
trolling factor  herein.  This  factor  is  the 
amount  of  moisture  available  annually  for 
sustained  crop  production  on  the  lands 
involved.  The  record  discloses  an  assertion 
that  the  evidence  of  applicants  does  not 
apply  to  this  factor.  If  this  be  so  it  is  not 
clearly  shown  why  this  is  a  fact. 
John  H.  Meikle,  et  al.f  Idaho  0999,  099S, 
A-26785,  86  (Jan.  6,  1954) 

An  enlarged  homestead  entry  applica- 
tion for  land  which  may  properly  be  class- 
ified as  more  valuable  and  suitable  for 
cultivation  than  for  grazing  may  be  al- 
lowed where  the  allowance  would  not  ad- 
versely affect  the  public  interest,  even 
though  the  applicant  would  be  permitted 
to  engage  in  what  might  prove  to  be  an 
uneconomic  operation. 
Chester  Lamar  Bundy,  Arizona  0193<>,  A 
26802  (Mar.  3,  1954) 

Applications  for  enlarged  homestead 
entry  will  be  remanded  for  further  infor- 
mation where  there  is  insufficient  evidence 
in  the  record  regarding  the  success  of  dry 
farming  on  lands  adjoining  those  applied 
for  and  where  it  is  not  clear  whether  all 
or  parts  of  the  lands  applied  for  are 
nonirrigable. 

.]/<  I  fin  Alfred  NortJirup,  Earl  Joseph  Nor- 
thrup,  Sacramento  045760,  045936,  A-26852 
(June  17,  1954) 

Land  is  properly  classified  as  unsuitable 
for  an  enlarged  homestead  entry  where 
there  is  insufficient  precipitation  to  permit 
successful  dryland  farming,  and  the 
amount  of  tillable  acreage  is  insufficient  to 
constitute  an  economic  unit. 
Charles  8.  White,  Colorado  01164,  A-26853 
(June  17.  1954) 

An  enlarged  homestead  application  is 
properly  rejected  where  the  land  is  more 
valuable  for  grazing  purposes  than  agri- 
cultural development,  and  where  the  great- 
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er  part  of  the  land  is  rocky  and  mountain- 
ous and  unsuited  for  cultivation. 
Homer  R.  Gwyn,  Colorado  0539,  A-26954 
(Oct.  12,  1954) 

The  act  of  Mar.  15,  1915,  which  provides 
that  an  application  for  enlarged  homestead 
entry  must  be  allowed  if  the  land  is  found 
to  be  of  the  character  contemplated  in  the 
enlarged  homestead  law,  has  been  super- 
seded by  sec.  7  of  the  Taylor  Grazing  Act, 
which  requires  that  such  land  must,  in 
addition,  be  classified  as  more  suitable  for 
dry  farming  than  for  dry  grazing. 

Land  of  marginal  value  for  dry  farming 
in  an  area  necessary  as  a  spring  and  fall 
range  to  an  extensive  livestock  industry 
cannot  be  properly  classified  as  more  suit- 
able for  dry  farming  than  for  grazing. 
Milton  Harold  Searle,  et  al.,  Utah  01751, 
etc.,  A-26848  (Nov.  2, 1954) 

The  Director  of  the  Bur.  of  Land  Man- 
agement ( or  his  delegate )  may  in  the  first 
instance  act  upon  an  application  for  an 
enlarged  homestead  entry  filed  in  a  land 
office. 

It  is  proper  to  refuse  to  classify  land  for 
enlarged  homestead  entry  where  the  land 
is  unsuitable  for  the  cultivation  of  crops 
on  a  sustained  basis. 

An  applicant  for  an  enlarged  homestead 
entry  is  afforded  an  opportunity  to  present 
his  views  as  to  the  proper  classification  of 
the  land,  but  he  is  not  entitled  as  a  matter 
of  right  to  a  formal  hearing  on  that  issue. 
Harold  C.  Lambert,  Idaho  0U50,  A-26967 
(Nov.  22,  1954) 
CULTIVATION 

Protest  filed  by  the  above  from  the  De- 
partment's decision  of  August  8,  1944,  up- 
holding the  Commissioner  of  General  Land 
Office  in  his  rejection  of  Vaughan's  appli- 
cation for  enlarged  homestead  entry  of  320 
acres. 

The  controlling  question  in  this  case  was 
whether  the  lands  sought  were  predomi- 
nantly agricultural  in  character,  safely  cul- 
tivable by  dry  farming  methods  and 
capable  of  producing  a  living  without  in- 
jury to  the  land.  The  Department  found  the 
lands  to  be  marginal  and  subject  to  serious 
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erosion  once  the  protective  cover  was 
broken.  It  held  they  were  better  adapted  to 
grazing  uses  than  to  agriculture  and  their 
native  cover  should  be  maintained  to  pro- 
tect the  watershed. 

Since  Vaughan  declares  that  he  desires 
a  home  and  that  a  home  is  hard  to  get,  his 
attention  is  directed  to  the  availability  of 
5-acre  tracts  at  Pie  Town,  New  Mexico. 
These  tracts  may  be  leased  for  home  and 
business  sites. 

Nathan  W.  Vaughan,  Santa  Fe  015131  "C", 
A-23881  (Sept.  30, 1944) 

Application  for  enlarged  homestead  entry 
rejected.  Occupancy  and  improvement  of 
the  lands  sought  was  unlawful  and  gave 
applicant  no  right  to  the  land,  and  further 
a  field  investigation  of  the  land,  together 
with  the  area  surrounding  it,  had  shown 
the  tracts  sought  to  be  unsafe  for  culti- 
vation. 

John  F.  McDorman,  Santa  Fe  075574  "0", 
A-23886  (Sept.  23,  1946) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Commissioner,  GLO,  holding 
for  rejection  his  enlarged  homestead  ap- 
plication. The  tracts  sought  are  situated  in 
Utah  Grazing  Dist.  No.  2.  Investigation 
showed  that  this  land  is  in  the  extreme 
southeastern  portion  of  Juab  County,  about 
23  miles  south  of  Nephi.  It  is  on  the  north 
bank  of  the  Sevier  Reservoir  in  the  south- 
ern part  of  the  Levan  Bench  area  and  has 
an  elevation  of  about  5,200  feet.  Although 
the  Levan  Branch  area  is  known  as  a  dry 
farming  area,  its  history  shows  failures  in 
dry  farming  during  50%  of  the  time.  The 
shallow  sandy  soils  on  this  land  do  not 
retain  sufficient  moisture  for  growing  crops 
and  are  subject  to  erosion  once  their  cover 
is  broken.  The  precipitation  is  often  so  low 
as  to  preclude  any  harvest  at  all.  The  lands 
adjacent  to  the  desired  tracts  on  the  west, 
the  north,  and  part  of  the  south  are  now 
vacant  although  they  were  once  cultivated, 
an  indication  that  the  land  is  of  marginal 
character  for  farming  purposes.  The  acre- 
age sought  does  not  constitute  an  economic 
agricultural  unit.  The  land  is  being  leased 
for  grazing.  To  turn  it  over  to  cultivation 
would  interfere  with  orderly  administra- 
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tion  of  the  grazing  district,   putting  an 
extra  load  on  the  available  grazing  land, 
of  which  there  is  already  a  shortage. 
James    Merlin   Monroe,    Salt   Lake    City 
068101  "C",  A-24415  (Nov.  4,  1946) 

There  is  no  statutory  authority  to  extend 
the  life  of  an  enlarged  homestead  entry 
beyond  5  years  in  order  to  permit  cultiva- 
tion requirements  to  be  met. 
Ada  Maxam,  Phoenix  019448  "C",  A- 
24451  (Apr.  21, 1947) 

An     enlarged     homestead     application 
should  be  rejected  if  the  land  is  not  suit- 
able for  crop  production. 
Melvin  Hurst,  Salt  Lake  City  066059,  A- 
25795  (Dec.  30, 1949) 

Enlarged  Homestead  Application  Re- 
jected. 

Applications  under  the  Enlarged  Home- 
stead Entry  Act  are  properly  rejected 
where  the  physical  characteristics  of  the 
soil  and  insufficient  rainfall  during  the 
growing  season  make  the  land  applied  for 
unsuitable  for  the  cultivation  of  crops. 
Thomas  D.  Stanford,  et  al.,  Utah  0615,  etc., 
A-26198  (June  25, 1951) 

An  application  for  entry  under  the  En- 
larged Homestead  Act  is  properly  rejected 
where  the  land  applied  for  is  found  to  be 
unfit  for  the  cultivation  of  crops. 
Hollis  H.  Anthony,  Sacramento  044211, 
A-26487  (Dec.  4, 1952) 

Applications  for  enlarged  homestead 
entries  are  properly  rejected  where  there 
is  inadequate  precipitation  and  insufficient 
tillable  soil  to  make  the  land  suitable  for 
the  production  of  crops. 
Floyd  Bradfleld,  et  al.,  Utah  02101,  02102, 
02103,  02115,  A-26576,  79  (Jan.  28,  1953) 
LANDS  SUBJECT  TO 

Application  for  agricultural  classfication 
and  homestead  entry  held  for  rejection. 

Where  homestead  application  covers  280 
acres  of  land  in  Las  Vegas  Valley,  where 
precipitation  is  low,  artesian  wells  not  sat- 
isfactory, soil  is  alkaline  and  the  cost  of 
bringing  water  from  Boulder  Dam  prohib- 
itive, it  is  proper  to  affirm  the  Commis- 
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sioner's  decision  denying  homestead  appli- 
cation without  prejudice  to  appellant's 
right  to  file  under  the  Five- Acre  Tract  Law. 
Arvel  Hansen,  Carson  City  0211  29  "C",  A- 
23954  (Feb.  13, 1945) 

Where  Idaho  lands  held  submarginal  for 
dry  farming  under  the  Enlarged  Home- 
stead Act  have  grazing  value  for  about  5 
animal  units,  a  grazing  permit  may  be 
had  and  will  enable  applicant  to  utilize 
and  thus  avert  the  loss  of  improvements 
which  he  unlawfully  placed  on  the  land  in 
anticipation  of  allowance  of  his  enlarged 
homestead  application. 
Henry  R.  Cahoon,  Blackfoot  054314  "C", 
A-24257  (Apr.  9, 1946) 

Enlarged  homestead  application  held  for 
rejection.  Appeal  from  General  Land  Office. 

Lands  receiving  a  rainfall  too  slight  and 
too  late  for  crop  production  by  dry  farming 
methods  are  not  suitable  for  enlarged 
homestead  entry. 

Lands  which  might  be  irrigated  from  a 
well  are  not  subject  to  entry  under  the  act 
of  Feb.  19,  1909  (35  Stat.  639,  43  U.S.C 
218),  which  relates  to  nonirrigable  lands 
only. 

Cora    Glover,    Las    Cruces    064059    "LC", 
A-24392  (Sept.  16, 1946) 

Application  for  enlarged  homestead  en- 
try rejected.  Occupancy  and  improvement 
of  the  lands  sought  was  unlawful  and  gave 
applicant  no  right  to  the  land,  and  further 
a  field  investigation  of  the  land,  together 
with  the  area  surrounding  it,  had  shown 
the  tracts  sought  to  be  unsafe  for  cultiva- 
tion. 

John  F.  McDorman,  Santa  Fe  075574  "C", 
A-23886  (Sept.  23, 1946) 

Reinstatement  of  canceled  enlarged 
homestead  entry  denied. 

Reinstatement  of  enlarged  homestead 
entry  24  years  after  cancellation  not  war- 
ranted. 

Application  for  restoration  of  homestead 
right  under  the  act  of  Sept.  5,  1914  (38 
Stat.  712,  43  U.S.C.  182),  not  prejudiced. 
Entryman's  declaration  that  he  will  refile 
for  the  same  lands  amounts  to  a  request 
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for  withdrawal  of  an  appeal  previously 
filed. 

Philip  A.  Moore,  Glenwood  Springs  019118 
"C",  A-24402  (Dec.  3, 1946) 

Homestead  and  desert-land  applications 
rejected  because  land  withdrawn  for  the 
purpose  of  a  proposed  grazing  district. 
However,  oil  and  gas  lease  may  be  issued 
despite  withdrawal  of  the  land  for  grazing 
purposes. 

Person  owning  more  than  160  acres  pre- 
cluded from  acquiring  any  homestead 
rights. 

James  Hutzel  Voorhees,  Carson  City 
022562  "C",  Homestead  Application,  Carson 
City  022563  "i?1",  A-24488  (Mar.  12,  1947) 

An  application  to  make  homestead  entry 
on  withdrawn  land  was  properly  rejected. 
Carious  L.  Childs,  Buffalo  040237  "LD", 
A-25407  (Aug.  11,  1948) 

P.L.  82  (61  Stat.  123,  43  U.S.C.  279), 
passed  by  Congress  May  31, 1947,  made  ex- 
tensive revisions  in  the  Veterans  Prefer- 
ence Act,  which  provided  that  credit  should 
be  given  for  persons  serving  for  a  period  of 
at  least  90  days  on  or  after  Sept.  16,  1940, 
and  "prior  to  the  termination  of  the  present 
war."  There  has  been  no  proclamation, 
treaty,  or  act  declaring  the  war  terminated 
for  general  purposes.  A  soldier  who  has  re- 
mained in  the  military  service  without  any 
change  of  status,  and  without  having  been 
honorably  discharged  cannot  be  considered 
a  veteran  within  the  meaning  of  the  act  of 
Sept.  27,  1944,  as  amended,  on  the  ground 
that  the  war  has  terminated  (43  CFR 
181.37,  Cir.  1588). 

Termination  of  World  War  II  for  the  Pur- 
pose of  Act  of  Sept.  27,  19U  U3  U.S.C. 
279)   (Aug.  25,  1948) 

Where  a  field  examiner  reports  adversely 
upon  lands  as  being  located  in  canyons 
which  the  township  map  shows  to  lie  at  a 
distance,  reexamination  of  the  land  will  be 
directed  on  the  assumption  that  in- 
advertently the  wrong  lands  were  in- 
spected. 

Where  a  war  widow  drawing  a  pension 
for  herself  and  two  children  seeks  lands  for 
a  home  and  a  subsistence  living,  the  field 


ENLARGED  HOMESTEADS— Continued 

LANDS  SUBJECT  TO— Continued 
examiner  should  report  as  to  whether  the 
lands  can  be  expected  to  make  a  return 
which,  with  the  pension,  would  give  an 
adequate  living  for  the  family. 

Where  four  adult  members  of  a  family 
applying  for  separate  homesteads  select 
lands  in  the  same  vicinity  in  order  to  help 
one  another  in  the  development  of  their 
several  homesteads,  that  fact  should  re- 
ceive some  consideration,  even  though  the 
applications  must  be  adjusted  severally. 
Edward  B.  Carvell,  Bertha  M.  Carvell 
Preston,  (Lewis  F.  Carvell,  059529,  Marvin 
Cory,  059529),  Pueolo  059531,  059530  "LD", 
A-25446,  A-25450  (Sept.  21,  1948) 

Where  the  Department  revokes  a  with- 
drawal of  land  made  in  aid  of  proposed 
legislation  "subject  to  *  *  *  the  provision 
of  existing  withdrawals,"  land  subject  to  a 
reclamation  withdrawal  which  antedated 
the  withdrawal  in  aid  of  contemplated  leg- 
islation is  not  thereby  restored  to  entry. 

Land  within  a  first-form  reclamation 
withdrawal  is  not  subject  to  a  homestead 
application.  Such  an  application  must  be 
rejected  and  cannot  be  suspended  to  await 
action  on  a  petition  for  the  restoration  of 
the  land  to  entry. 

Jack  Thomas  Carter,  Carson  City  022787 
"CNU",  A-25577  (July  11, 1949) 

Where  an  enlarged  homestead  entry  and 
an  additional  stock-raising  homestead 
entry  were  canceled  in  1935  because  of  the 
failure  of  the  entryman  to  submit  final 
proof,  an  application  made  in  1949  by  the 
entryman  for  the  reinstatement  of  the 
entries  was  properly  rejected  because  of 
the  lack  of  diligence  displayed  by  the 
entryman. 

William    E.     McGuffie,     Denver    032680, 
032727,  A-26234  (Oct.  23,  1951) 

The  allowance  of  an  enlarged  homestead 
entry  on  land  once  part  of  the  public 
domain  but  patented  by  the  Govt.,  and 
thereafter  reacquired  for  the  Govt,  by  the 
Dept.  of  Agriculture  under  Title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act,  is  not 
authorized  by  an  Executive  order  trans- 
ferring such  land  to  the  Dept.  of  the  In- 
terior to  "be  administered,  and    *  *  *  sub- 
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ject  to  exchange,  under  the  Taylor  Grazing 
Act  *  *  *  ." 

Thomas  C.  Kendall,  Utah  02293,  A-26256 
(Oct.  31, 1951) 

A  married  woman,  in  the  absence  of 
proof  of  desertion  by  her  husband  or  other 
circumstances  making  her  in  reality  the 
head  of  the  family,  is  not  eligible  to  make 
a  homestead  entry. 

No  rights  are  obtained  by  virtue  of  an 
unauthorized  settlement  on  public  land 
that  has  been  withdrawn  from  settlement 
or  entry. 

Mary  M.  Morley,  Carson  City  023834,  A- 
26373  (Mar.  21,  1952) 

Where  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school-land 
selection,  and  a  private  person  seeks  to 
make  a  homestead  entry  on  the  same  land, 
preference  will  ordinarily  be  given  to  the 
State's  selection. 

State  of  California,  Joseph  L.  Freeman, 
Sr.,  Los  Angeles  053190,  068617,  A-26255 
(July  25,  1952) 

Land  receiving  little  precipitation  and 
subject  to  very  high  temperatures  before 
and  during  the  growing  season,  so  as  to 
be  incapable  of  successful  dry  farming,  is 
properly  classified  as  not  suitable  for  entry 
under  the  Enlarged  Homestead  Law. 
Bryan  R.  Gentry,  Mack  Richard  Gentry, 
Salt  Lake  068119,  0688,'tl,  A-26741, 
A-26742    (July  24,   1953) 

The  allowance  of  a  homestead  entry 
terminates  all  rights  under  a  conflicting 
subsequently  filed  homestead  application, 
and  such  an  application  should  be  rejected 
when  an  entry  is  allowed. 

The  fact  that  a  homestead  application 
which  should  have  been  rejected  was  not 
rejected,  when  an  entry  pursuant  to  a  prior 
application  was  allowed,  does  not  create 
any  right  to  the  land  in  a  junior  appli- 
cant even  though  his  application  was 
not  rejected  until  after  the  entry  was 
relinquished. 

James  R.  Gwyn,  Colorado  0538,  A-26806 
(Dec.  17,  1953) 

The  Director  of  the  Bur.  of  Land  Man- 
agement (or  his  delegate)  may  in  the  first 
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instance  act  upon  an  application  for  an 
enlarged  homestead  entry  filed  in  a  land 
office. 

It  is  proper  to  refuse  to  classify  land 
for  enlarged  homestead  entry  where  the 
land  is  unsuitable  for  the  cultivation  of 
crops  on  a  sustained  basis. 

An  applicant  for  an  enlarged  homestead 
entry  is  afforded  an  opportunity  to  present 
his  views  as  to  the  proper  classification  of 
the  land,  but  he  is  not  entitled  as  a  matter 
of  right  to  a  formal  hearing  on  that  issue. 
Harold  C.  Lambert,  Idaho  ()',',.-,(),  A-26967 
(Nov.  22,  1954) 
PROOF 

Application  for  enlarged  homestead 
entry  held  for  rejection. 

Where  land  has  been  subject  of  careful 
field  investigation  which  showed  little  land 
in  the  area  that  is  tillable  or  capable  of 
being  made  an  economic  unit,  definite  proof 
to  the  contrary  must  be  offered  before  the 
Commissioner's  decision  will  be  reversed. 
Harry  B.  Joplin,  Santa  Fc  075886,  A-23922 
(Sept.  7,  1945) 

Actual  residence  on  the  land  is  a  pre- 
requisite to  the  granting  of  a  patent  under 
the  homestead  laws. 

To  establish  a  residence  under  the  home- 
stead laws,  there  must  be  a  combination 
of  act  and  intent,  the  act  of  occupying  and 
living  upon  the  claim  and  the  intent  of 
making  the  place  a  home  to  the  exclusion 
of  a  home  elsewrhere. 

Ada  Maxam,  Phoenix  079^88  "C",  A-24710 
(Sept.  10,  1918) 

Where  a  homestead  entryman,  in  sub- 
mitting his  final  proof  with  respect  to 
meeting  the  residence  requirement  pre- 
scribed by  law,  presents  the  testimony  of 
two  witnesses,  one  of  them  stating  that 
he  knows  nothing  about  the  maintenance 
of  a  residence  by  the  entryman  on  the 
land,  the  other  stating  that  the  entryman 
resided  on  the  land  for  6  months  during 
the  first  year,  8  months  during  the  second 
year,  and  5  months  during  the  third  year, 
and  that  he  knows  nothing  respecting  the 
residence  of  the  entryman  during  the 
fourth  and  fifth  years,  and  where,  at  a 
hearing   held   subsequently   in   adversary 
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proceedings  looking  toward  the  cancella- 
tion of  the  entry,  there  is  adduced 
substantial  evidence  showing  that  the 
entryman  did  not  maintain  his  residence 
on  the  land  for  at  least  7  months  per  year 
during  each  of  the  3  years  between  the 
date  of  the  entry  and  the  submission  of 
final  proof,  the  entry  will  be  canceled. 
Christopher  C.  Cooper,  Denver  046848,  A- 
25826  (May  16,  1950) 

Where  an  enlarged  homestead  entry  and 
an  additional  stock-raising  homestead  en- 
try were  canceled  in  1935  because  of  the 
failure  of  the  entryman  to  submit  final 
proof,  an  application  made  in  1949  by  the 
entryman  for  the  reinstatement  of  the 
entries  was  properly  rejected  because  of 
the  lack  of  diligence  displayed  by  the 
entryman. 

William    E.     McGutfie,     Denver    082680, 
032727,  A-26234  (Oct  23,  1951) 

An  application  for  enlarged  homestead 
entry  will  be  remanded  where  the  record 
discloses  an  irreconcilable  conflict  of  facts 
on  a  factor  controlling  to  a  proper  decision 
as  between  the  field  examiner's  report  and 
the  evidence  of  applicant  and  his  wit- 
nesses, or  where  the  application  of  what 
may  be  controlling  evidence  is  not  clearly 
shown. 

There  is  irreconcilable  conflict  on  a  con- 
trolling factor  herein.  This  factor  is  the 
amount  of  moisture  available  annually  for 
sustained  crop  production  on  the  lands 
involved.  The  record  discloses  an  asser- 
tion that  the  evidence  of  applicants  does 
not  apply  to  this  factor.  If  this  be  so  it  is 
not  clearly  shown  why  this  is  a  fact. 
John  H.  Merkle,  et  al.,  Idaho  09q9,  0998, 
A-26785,  86  (Jan.  6,  1954) 

EQUITABLE  ADJUDICATION 

Reinstatement  of  obligation  to  submit 
monthly  reports  under  Connally  Act. 

The  Federal  Petroleum  Board  is  author- 
ized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Solicitor's  Opinion,  M-34737  (Nov.  22, 
1946) 
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Where  an  entryman  has  failed  to  culti- 
vate the  required  ^th  of  the  entry  area 
during  the  second  year  of  the  entry,  and 
has  failed  to  cultivate  the  ^th  of  the  entry 
during  the  third  and  fourth  years  of  the 
entry,  and  his  sole  reason  for  failing  to 
meet  the  cultivation  requirements  is  the 
allegation  that  he  was  informed  by  a  Govt, 
agent  that  they  could  be  met  at  any  time 
during  the  5-year  period  before  submission 
of  final  proof,  the  entry  property  may  be 
canceled. 

An  application  for  a  reduction  of  the 
area  required  to  be  cultivated  in  a  home- 
stead entry  is  properly  rejected  where  the 
conditions  prescribed  by  regulation  for  such 
reduction  do  not  exist. 

The  statute  authorizing  equitable  adjudi- 
cation of  entries  does  not  apply  in  a  case 
where  a  homestead  entryman  has  not  com- 
plied with  the  cultivation  requirements  of 
the  homestead  law  because  of  a  mistake  in 
law, 

Rooert  Uptain,  Phoenix  079905;  Contest 
No.  9922,  A-26956  (Oct.  25, 1954) 

EXCHANGES  OF  LAND 

(See  also,   Indian  Lands,   Private   Ex- 
changes, State  Exchanges ) 

GENERALLY 

Application  for  exchange  under  section 
8  of  the  Taylor  Grazing  Act.  The  Depart- 
ment affirmed  the  decision  of  the  GLO  on 
1-31-44,  and  motion  for  rehearing  was  filed. 
Motion  Denied. 

Erastus  S.  Gardner,  Salt  Lake  City  063228 
"K",  A-23692  (June  5, 1944) 
Dismissed. 

Frank  Cordell  Argo  Oil  Corporation,  Conti- 
nental Oil  Company,  Cheyenne  039688, 
066404,  062610  "N",  A-23841  (June  5, 1944) 

Exchange  of  public  lands  for  acquired 
lands  of  the  Navy  Department. 
Memorandum  1975467  "L"  (Jan.  12,  1945) 

U.S.  may  acquire  land  in  Coos  Bay  Coun- 
ty within  the  limits  of  the  O&C  grant  in 
exchange  for  selected  tracts  of  land  within 
the  Coos  Bay  grant  within  the  same  coun- 
ty, provided  that  the  lands  acquired  by 
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such  an  exchange  are  designated  as  Coos 
Bay  grant  lands. 

Memorandum,  O&C  1754866  (Jan.  29, 
1945) 

Sec.  8  exchange  application  denied  be- 
cause lands  not  subject  to  selection.  Ap- 
peal from  the  General  Land  Office. 
Peter  Fisher,   Cheyenne  065689  "A",  A- 
23949  (Mar.  22,  1945) 

Protest  against  Application  063315  dis- 
missed; Application  064384  rejected;  Ap- 
plication 064479  suggested  for  allowance. 
Appeal  from  the  General  Land  Office. 
Jacob  W.  Bergstrom,  Private  Exchange 
Applicant— 063315 ;  E.  Ray  Lyman  (as  suc- 
cessor in  interest  to  J.  A.  Paramore)  ;  H. 
Webster  Leigh,  et  al.  (Counter  Applicant — 
064384)  ;  H.  L.  Adams  A-24004  (Mar.  22, 
1945)  (Counter  Applicant  064479)— Pro- 
testants 

Acquisition  of  urban  property  under  ex- 
change provisions  of  Taylor  Grazing  Act. 
Memorandum,  Carson  City  021^18  "L", 
021265,  Blackfoot  05^100,  05^101  (Apr.  6, 
1945) 

Legality  of  an  exchange  of  O  and  C  land 
for  municipal  land  to  be  used  as  an  ad- 
ministrative site. 

Memorandum,  GLO  2035907  "L"  (Apr.  9, 
1945) 

Protest  dismissed.  Appeal  from  the  Gen- 
eral Land  Office. 

R.  P.  Franson,  Protestant— Rejected  ; 
Timber  and  Stone  Applicant,  GLO  03371 
"F",  State  of  Michigan,  Exchange  Appli- 
cant, GLO  08034  "F",  Albert  Chaput,  Home- 
stead Applicant,  GLO  08090  "F",  A-24050 
(Apr.  9, 1945) 

Disapproving  proposed  private  exchange 
under  sec.  8  of  the  Taylor  Grazing  Act 

Memorandum,  Salt  Lake  063226  "K"  (May 
16,  1945) 

Sec.   8  Taylor  Grazing  Act  Exchange. 
Appeal  from  the  General  Land  Office. 
Melva  Decker,  Salt  Lake  City  062962,  A- 
24064  (June  19,  1945) 
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Application  for  Indian  Reservation  ex- 
change rejected.  Appeal  from  the  General 
Land  Office. 

Daniel  W.  Campbell,  Phoenix  080629,  A- 
23933  (Aug.  31, 1945) 

State  application  for  sec.  8  exchange  of 
lands  held  for  rejection. 

Where  an  application  is  amended  by  a 
substitution  of  base  the  appeal  is  in  effect 
withdrawn. 

State  of  New  Mexico,  Santa  Fc  076629,  A- 
23620  (Oct.  3, 1945) 

Whether  the  State  of  Montana  at  the 
present  time  can  legally  transfer  these 
lands  to  the  U.S.  in  exchange  for  public 
lands  outside  of  the  park,  and  how  the 
necessary  exchange  authority  can  be  ob- 
tained if  it  does  not  exist. 
Memorandum  (Oct.  15,  1945) 

Public  sale  application  rejected.  Motion 
for  rehearing. 

Dorothy  G.  Sternberg,  Denver  051133  "G", 
A-24044  (Oct.  24,  1<U5) 

Application  for  change  rejected.  Appeal 
from  the  General  Land  Office. 
Favell-Utlcy  Realty  Co.,  Lakeview  016126, 
"K",  A-24007   (Nov.  5,  1945) 

Memo  of  Jan.  18,  1946,  requests  opinion 
re  statement  in  Wingate's  memo  of  Dec. 
12,  1945,  for  Regional  Director.  Region 
Four,  that  private  lands  within  area  au- 
thorized to  be  added  to  Hawaii  National 
Park  by  act  of  June  20,  1938,  might  be 
acquired  by  Hawaii  by  exchange  for  pub- 
lic lands. 
Memorandum  (Feb.  18,  1946) 

Equitable  title  to  lands  selected  by  a 
State  under  sec.  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  in  exchange  for  State- 
owned  lands,  vests  in  the  State  upon  the 
filing  of  its  exchange  application  and  its 
rights  are  to  be  adjudged  as  of  that  time. 
State  Applying  to  Exchange  Lands  Under 
the  Taylor  Grazing  Act,  M-33649  (Apr.  11, 
1946) 

Application  for  exchange  rejected  in 
part.  BLM  decision. 
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A  withdrawal  of  grazing  district  lands 
for  a  game  range  which  permits  grazing  to 
continue  under  the  administration  of  the 
Grazing  District;  and  a  temporary  with- 
drawal of  grazing  district  lands  for  emer- 
gency purposes  which  contemplates  the  re- 
turn of  the  land  to  the  administration  of 
the  grazing  district  upon  the  end  of  the 
emergency  are  not  such  withdrawals  as 
are  contemplated  by  43  CFR  147.2. 
State  of  Arizona,  Phoenix  0803 h 3,  A-24266 
(May  14,  1946) 

1.  Because  a  proposed  exchange  may 
benefit  administration  of  a  grazing  dis- 
trict, it  does  not  follow  that  the  exchange 
as  a  whole  will  benefit  the  public  interests. 

2.  The  desire  of  numerous  persons  to  use 
selected  land  for  home  sites  is  properly 
considered  as  an  element  of  value. 

3.  Although  a  proposed  exchange  may  in- 
clude some  elements  of  advantage  to  the 
public,  other  elements  present  in  the  ex- 
change may  strike  a  balance  which  is  un- 
favorable to  the  public  interests.  The  De- 
partment must  weigh  all  factors  and  look 
to  the  final  balance. 

David  B.  Morgan,  Phoenix  080865,  081J/38, 
079627  "K",  A-24365  (July  23,  1946) 

Public  exchange  application  properly  de- 
nied where  selected  land  included  within 
a  prior  withdrawal. 

Revocation  of  withdrawal  made  in  error 
to  accommodate  State's  desire  for  an  ex- 
change will  not  ignore  veterans'  preference 
rights  merely  because  a  State  exchange  is 
involved. 

State  of  Nevada,  Carson  City  021616  "F", 
A-23919  (July  27,  1946) 

Selection  application. 

State  selection  approved  in  part,  and 
disapproved  in  part.  Disapproval  on  the 
ground  that  disposal  of  particular  tract 
would  result  in  projection  of  State  land 
into  an  area  of  Federal  land,  thereby  creat- 
ing irregular  land  pattern  and  interfering 
with  the  administration  of  the  grazing 
district. 

State  of  Utah,  Salt  Lake  064913  "F",  A- 
24306  (Dec.  3, 1946) 
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Eligibility  for  official  position  of  a  per- 
son who  has  the  following  interests  in  pub- 
lic lands : 

Pending  application  to  exchange  private 
lands  for  public  lands. 

A  10-year  grazing  allotment  permit. 

A  grazing  license  on  a  year-to-year  basis 
and  undisclosed  interests  in  4  livestock 
outfits. 

Decided: 

If  this  person  should  be  employed  his 
application  for  an  exchange  would  have  to 
be  denied,  he  could  receive  no  renewal  or 
increase  in  benefits  under  any  grazing  per- 
mit and  he  could  acquire  no  other  rights  in 
public  lands.  As  to  interests  in  public  lands 
held  by  this  person  at  the  time  of  his  em- 
ployment while  there  is  no  law  against  his 
continuing  to  hold  them,  it  is  not  sound 
public  policy  to  allow  him  to  do  so. 
Memorandum  (Dec.  12,  1946) 

The  Secretary  of  the  Interior  has  full 
power  to  delegate  to  subordinate  officials 
of  the  Department  any  function  previously 
exercisable  by  an  official  of  the  former  Gen- 
eral Land  Office  or  the  former  Grazing 
Service.  A  statutory  power  which  can  be 
exercised  by  the  Secretary  of  the  Interior 
only  with  the  approval  of  some  other  of- 
ficial of  the  Government  cannot  be  dele- 
gated to  subordinate  officials  of  the 
Department. 

Regulations  Delegating  Authority  to  the 
Bureau  of  Land  Management,  M-34901 
(Mar.  31,  1947) 

Re:  Whether  sec.  8(c)  of  the  Taylor 
Grazing  Act  authorizing  the  exchange  of 
lands  by  States  for  public  lands  of  equal 
value  or  of  equal  acreage  superseded  the 
act  of  Feb.  28,  1891,  as  construed  by  the 
Supreme  Court  in  the  State  of  Calif,  v. 
Deseret  Water,  Oil  and  Irrigation  Co., 
permitting  the  State  to  offer  as  base  for  in- 
demnity selection  school  lands  title  to 
which  had  vested  in  the  State  prior  to  its 
inclusion  in  a  reservation. 
Held:  The  Department  should  be  loathe 
to  construe  the  Taylor  Grazing  Act  as 
superseding  the  1891  act. 
Memorandum  Opinion,  2123110  "F"  (Apr. 
3,  1947) 
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In  view  of  apparent  inadequacy  of  the 
record,  a  new  field  investigation  made  by 
the  Department. 

Doubts  concerning  the  sufficiency  of  al- 
leged mining  claims  should  not  be  settled 
on  the  basis  of  examiner  reports  or  ex 
parte  statements,  but  only  upon  evidence 
adduced  at  a  hearing  between  the  parties. 

Sec.  501  of  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940  protects  mineral  clai- 
mants while  in  military  service. 
Roy  D.   &  Hazel  Hays,   Jacob  &   Maud 
Zwang,  A-23903  (Apr.  4,  1947) 

Application  Rejected  by  Bureau  of  Land 
Management. 

F.  C.  French,  Denver  052863  "K",  A-24449 
(June  13, 1947) 

Private  Exchange  Application  Rejected. 

In  a  decision  of  July  23,  1946,  the  De- 
partment affirmed  a  decision  of  GLO  which 
rejected  the  above  application.  Because  of 
numerous  applications  which  had  been  filed 
by  others  to  acquire  portions  of  the  selected 
lands,  and  because  of  the  location,  topog- 
raphy, soil,  water  and  climatic  conditions 
of  the  selected  lands,  as  compared  with  the 
offered  lands,  the  Department  concluded 
that  the  selected  lands  had  a  higher  value 
than  the  offered  lands.  In  addition,  it  was 
concluded  that  it  would  be  preferable  in 
the  public  interest  to  classify  the  selected 
lands  for  disposition  under  the  act  of  June 
1,  1938,  rather  than  for  disposition  in  a 
private  exchange. 

In  consequence  of  the  motion  filed,  the 
Department  has  reappraised  the  value  of 
the  selected  lands. 

In  determining  the  proper  mode  of  dis- 
position of  the  land,  some  doubt  arises  as 
to  the  weight  to  be  accorded  to  the  exist- 
ence of  the  applications  which  were  filed 
under  the  act  of  June  1,  1938.  It  further 
appears,  however,  that  they  have  a  high 
current  value  for  agricultural  purposes, 
and  that  their  retention  in  Federal  owner- 
ship serves  no  governmental  or  other  pub- 
lic purpose  or  interest.  In  the  circum- 
stances, therefore,  the  Bur.  of  Land  Man- 
agement will  offer  them  for  sale  at  public 
auction. 

David  B.  Morgan,  Phoenix  080685,  0814S8, 
079627  "#",  A-24365  (July  29,  1947) 
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The  possibility  that  a  State  would,  upon 
consummation  of  an  exchange  of  lands 
for  which  it  has  applied,  exercise  greater 
control  over  the  selected  lands  than  the 
Federal  Govt,  now  does,  or  charge  higher 
grazing  fees,  or  offer  the  land  for  sale,  is 
not  a  sufficient  reason  for  this  Department 
to  refuse  to  approve  the  State's  exchange 
application  if  it  is  found  to  be  in  the  public 
interest. 

Park  Valley  Hereford  Assn.  and  Park  Val- 
ley Livestock  Assn.  v.  State  of  Utah,  Salt 
Lake  City  064095  "F"t  A-24709  (Oct.  20, 
1948) 

A  decision  of  the  Director  of  the  Bur. 
of  Land  Management  rejecting  a  private 
exchange  application  under  the  Oregon 
and  California  Exchange  Act  of  July  31, 
1939  (53  Stat.  1144),  is  affirmed  where  the 
selected  land  previously  had  been  with- 
drawn from  disposition.  This  affirmance, 
however,  is  without  prejudice  to  the  right 
of  the  appellant  to  file  a  new  exchange 
application  when  the  withdrawal  was  re- 
voked pending  appeal. 
Frederick  E.  Warner,  Oregon  067S,  A- 
25760  (Oct.  7,  1949) 

An  appeal  from  the  rejection  of  ap- 
plications to  exchange  lands  will  be  dis- 
missed when  the  applications  and  the  ap- 
peal are  withdrawn. 

Ben  H.  Matkins,  Blackfoot  054151,  054153, 
A-25776  (Apr.  10,  1950) 

Land  within  a  grazing  district  will  not 
be  offered  at  public  sale  where  the  land 
ownership  in  the  area  is  checkerboarded, 
and  the  exchange  of  such  land  for  pri- 
vately owned  land  in  another  locality 
would  aid  in  consolidating  the  administra- 
tion of  the  grazing  district. 
Isadore  Bolten,  A-25887  (Aug.  4,  1950) 

Propriety  of  executing  a  quitclaim  deed 
to  Edward  J.  Cook,  his  heirs  or  assigns 
for  SE&  sec  15,  T.  1  N.,  R.  9  W.,  S.B.M., 
Calif,  in  view  of  the  record.  Situation  out- 
lined in  this  memorandum. 
Edward  J.  Cook  (Feb.  28,  1951) 

The  allowance  of  an  enlarged  homestead 
entry  on  land  once  part  of  the  public  do- 
main but  patented  by  the  Govt.,  and  there- 
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after  reacquired  for  the  Govt,  by  the  Dept 
of  Agriculture  under  Title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act,  is  not 
authorized  by  an  Executive  order  trans- 
ferring such  land  to  the  Dept.  of  the  In- 
terior to  "be  administered,  and  *  *  * 
subject  to  exchange,  under  the  Taylor 
Grazing  Act  *  *  *." 

Thomas  C.  Kendall,  Utah  02298,  A-26256 
(Oct.  31,  1951) 

A  Govt,  official  cannot  orally  revise,  to 
the  detriment  of  the  U.S.,  the  language  of 
a  timber  reservation  contained  in  an  ex- 
change deed  conveying  land  to  the  U.S. 

Where,  in  an  exchange  deed  conveying 
land  to  the  U.S.,  the  grantors  reserved  the 
right,  for  a  5-year  period,  to  cut  and  re- 
move timber  from  the  land,  and  the  deed 
provided  for  an  extension  of  the  time  "if 
because  of  circumstances  beyond  the  con- 
trol of  the  grantors,  their  heirs  and 
assigns,  the  logging  or  removal  of  such 
timber  has  not  been  accomplished  within 
such  5-year  period  *  *  *,"  weather  condi- 
tions restricting  logging  operations  in  the 
area  to  a  short  period  each  year  do  not 
provide  a  predicate  for  an  extension  of 
time  if  such  weather  conditions  were  nor- 
mal for  the  area. 

Failure  to  complete  the  removal  of 
reserved  timber  within  the  allotted  time 
because  of  convenience  and  good  business 
practice  cannot  be  ascribed  to  "circum- 
stances beyond  the  control  of  the  grantors, 
their  heirs  and  assigns." 
Willamette  Builders  Supply  Co.,  Roseburg 
022881,  A-26362  (May  6,  1952) 

The  Secretary  may  not  consent  to,  nor 
be  bound  by,  the  decision  of  arbitrators 
regarding  land  values  in  State  Exchanges. 

The  Secretary  could  agree  to  the  ap- 
pointment of  a  board  of  independent 
appraisers  whose  opinion  would  be  advis- 
ory to  him  if  the  appraisers  were  not  to 
be  paid  from  appropriated  funds. 

If  appointment  of  arbitrators  is  deemed 
advisable  and  payment  by  Govt,  of  part  of 
cost  of  arbitration  considered  advisable, 
the  Comptroller  General  should  be  asked 
to  rule  on  question. 

Arbitration  on  State  Exchanges  (July  20, 
1953) 
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In  the  absence  of  specific  authority  in 
statutes  concerning  Indians  generally  or 
in  the  Taylor  Grazing  Act  for  the  Secre- 
tary of  the  Interior  to  permit  the  exchange 
of  Indian  trust  lands  for  public  lands  pur- 
suant to  sec.  8  of  the  Taylor  Grazing  Act, 
an  amendment  to  43  CFR,  Part  146  which 
would  involve,  among  other  things,  the 
cancellation  and  issuance  of  trust  patents 
to  accomplish  an  exchange,  would  be 
unauthorized. 

Proposed  Amendment  of  4$  CFR,  Part  146, 
M-36183  (Aug.  14,  1953) 

The  Superintendent's  action  disapprov- 
ing an  application  to  exchange  certain 
lands  between  two  competent  Indians 
which  conforms  to  departmental  policy  for 
the  issuance  of  patents-in-fee  to  competent 
Indians  for  all  of  their  lands  will  not  be 
disturbed  on  appeal. 

Dolly  C.  Akers,  Indian  Office  File  15Jf37-52, 
IA-128  (Sept  1,  1954) 

FOREST  EXCHANGES 

Forest  lieu  legislation  contemplated  an 
exchange  between  owners  and  not  the  cre- 
ation of  scrip. 

It  is  well  established  that  an  assignee 
of  selected  lands  has  no  right  either  to 
select  or  to  reselect  under  forest  lieu 
legislation. 

The  Secretary  has  no  power  to  grant  a 
right  of  reselection  to  anyone  other  than 
the  owner  of  base  lands  or  his  attorney 
in  fact. 
Memorandum  (Sept.  30,  1943) 

Major  items,  upon  which  the  value  of 
the  selected  land  is  based,  consist  of  a 
dwelling  and  miscellaneous  auxiliary  im- 
provements on  the  land — Can  such  items 
be  included  in  exchanges  pursuant  to  the 
act  of  Mar.  20, 1922. 

Tom  E.  and  Dorothy  P.  Pollock,  Coconino 
&  Kaibab  National  Forests,  Phoenix 
(Sept.  27,  1945) 


Authority  of  the   State  of  Arizona  to 
make  forest  exchanges. 
Memorandum  (Jan.  21,  1946) 
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Rejection  of  Taylor  Grazing  Exchange 
Application.  Appeal  from  the  General  Land 
Office. 

David     B.     Morgan,     Phoenix     081027, 
A-24097  (Feb.  25,  1946) 

Persons  protesting  forest  exchange  not 
entitled  to  oral  hearing  before  the  Com- 
missioner. 

Neither  Forest  Service  nor  applicant  in 
forest  exchange  case  need  submit  evidence 
to  protestant  as  to  the  public  interest. 

Value  determination  of  timber  by  Secre- 
tary of  Agriculture  in  a  forest  exchange 
is  binding  upon  the  Department  of  the 
Interior. 

The  County  will  lose  some  revenue,  a 
forest  exchange  which  will  increase  em- 
ployment, contribute  toward  community 
stability,  and  will  extend  forestry  prac- 
tices to  privately  owned  timberlands,  held 
to  be  in  the  public  interest. 
Wallowa  Timber  Company,  Morrow 
County,  Oreg.,  Protestant,  A-24234  (Apr. 
17, 1946) 

O&C  Exchange  Application. 

Exchange  application  should  not  be  de- 
nied before  a  complete  factual  report  on 
the  proposed  exchange  has  been  submitted 
by  the  Chief  Forester.  The  report  must 
show  facts  whether  there  are  any  reasons 
why  the  exchange  should  not  be  consum- 
mated, and  such  facts  as  will  aid  in  the 
determination  of  whether  the  proposed  ex- 
change is  in  the  public  interest. 
Barrel  W.  Fleming,  Roseburg  023011  "F", 
A-24316  (Aug.  19,  1946) 

Bureau  of  Land  Management. 

Exchange  of  lands  of  the  Willamina 
Lumber  Co.  for  O&C  timber  lands  in  Ore- 
gon. Offered  land  held  "within  or  con- 
tiguous to  the  former  limits  of  such 
grants."  However,  record  fails  to  show 
values  of  offered  and  selected  land  as  being 
"approximately  equal  in  value"  and  ex- 
change fails  to  block  the  lands  as  required 
by  statute. 

Willamina   Lumber    Company   Exchange, 
Roseburg  022933  (Sept  25,  1946) 

A  protest  against  an  exchange  of  lands 
on  the  ground  that  the  protestant's  cattle 
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would  have  their  ingress  and  egress 
blocked  and  be  diverted  denied  where  the 
exchange  would  promote  the  interests  of 
both  the  exchange  applicant  and  the  Govt., 
the  protestant  merely  desires  to  continue 
the  practice  of  drifting  cattle  in  trespass 
across  the  selected  lands,  ingress  and  egress 
of  the  cattle  is  possible  over  public  high- 
ways despite  some  inconvenience  to  the 
protestant  in  driving  rather  than  drifting 
the  cattle  over  the  thin  strip  of  selected 
lands,  and  the  selection  would  not  affect 
the  protestant's  drift  fence. 
Aurora  Grazing  Association  v.  Ernest  W. 
Herbert,  Salt  Lake  City  063287  "K",  A- 
24317   (Nov.  27,  1946) 

Wenatchee  National  Forest. 

Appeal  from  the  General  Land  Office. 
Forest  exchange  protest  dismissed. 

This  is  a  matter  which,  pursuant  to  the 
express  terms  of  the  act,  must  be  deter- 
mined by  the  Secretary  of  Agriculture  and 
he  has  decided  that  the  offered  land  is 
chiefly  valuable  for  national  forest  pur- 
poses— decision  of  Land  Office  is  affirmed. 

Roy  L.  Poff,  Spokane  019.^75  "K",  A-24328 
(Dec.  17,  1946) 

The  Secretary  of  the  Interior  has  full 
power  to  delegate  to  subordinate  officials 
of  the  Department  any  function  previously 
exercisable  by  an  official  of  the  former 
General  Land  Office  or  the  former  Grazing 
Service.  A  statutory  power  which  can  be 
exercised  by  the  Secretary  of  the  Interior 
only  with  the  approval  of  some  other  offi- 
cial of  the  Government  cannot  be  delegated 
to  subordinate  officials  of  the  Department. 

Regulations  Delegating  Authority  to  the 
Bureau  of  Land  Management,  M-34901 
(Mar.  31,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims,  rights 
or  privileges"  existing  on  Aug.  1,  1946. 
Unless  the  lease,  permit  or  license  was  ac- 
tually issued  to  the  applicant  before  Aug. 
1,  1946,  the  reservation  must  be  inserted. 
Even  in  the  absence  of  the  reservation,  a 
mineral  lessee  must  confine  his  mining  op- 
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erations  to  the  extracting  of  those  minerals 
for  which  the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  propri- 
ety of  inserting  the  reservation  is  whether 
a  proper  application  for  entry  was  filed 
prior  to  Aug.  1,  1946,  irrespective  of  when 
the  application  is  allowed. 

Applications    for    stock-raising    home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases ; 
Rights-of-Way ; 
Special  land  use  permits ; 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act ; 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act ; 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20, 1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
fissionable  source  material  reservations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
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lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which  confidential  information 
was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits 
of  fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(b)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

A  protest  against  the  selection  of  a  tract 
of  land  in  a  private  exchange  application 
under  sec.  8  of  the  Taylor  Grazing  Act  on 
the  ground  that  it  will  interfere  with  the 
protestant's  livestock  operations  will  not 
be  allowed  where  the  tract  adjoins  land 
owned  by  the  private  exchange  applicant 
and  has  been  held  under  the  Taylor  Graz- 
ing leases  by  the  applicant  and  its  pred- 
ecessor for  a  period  which  began  long  be- 
fore the  protestant  commenced  operations 
in  the  area. 

The  filing  of  an  exchange  application  un- 
der sec.  8  of  the  Taylor  Grazing  Act  by  a 
State  does  not  confer  upon  the  State  a 
vested  right  to  have  its  application  consid- 
ered and  allowed  over  a  previously  filed 
private  exchange  application  for  the  same 
land. 

The  decisive  factor  in  such  a  case  is 
whether  the  acceptance  of  the  private  ex- 
change application  would  or  would  not 
benefit  the  public  interest. 
Sidney  B.  Moeur,  State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoeniat 
081227,  081262,  A-25548,  A-25570,  (Nov.  9, 
1949) 

The  test  to  be  applied  in  determining 
whether  a  proposed  forest  exchange  shall 
be  consummated  is  whether  "the  public 
interests  will  be  benefited"  by  the  exchange. 
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A  proposed  forest  exchange  which  will 
make  possible  better  utilization  of  both 
private  and  public  lands  situated  within 
the  area  is  in  the  public  interest. 

A  State  cannot  impose  any  restriction 
upon  the  Federal  Govt  respecting  the  ac- 
quisition from  private  persons  of  lands 
situated  within  the  State,  where  no  cession 
of  jurisdiction  over  such  lands  from  the 
State  to  the  Federal  Govt,  is  involved. 
Marie  Scott  and  Board  of  County  Commis- 
sioners, Montrose  County,  Colorado,  Colo- 
rado 022 J 8,  A-26309   (Nov.  28,  1951) 

Where  a  forest  exchange  application  filed 
by  a  political  subdivision  of  a  State  would, 
if  approved,  assure  the  continued  use  of 
national  forest  land  as  a  public  park,  and 
applications  for  oil  and  gas  leases  on  the 
same  land  are  thereafter  filed,  orderly  pro- 
cedure and  the  public  interest  require  that 
the  exchange  application  be  disposed  of 
before  final  action  is  taken  on  the  applica- 
tion for  oil  and  gas  leases. 
Thomas  Collins  Funk,  Donald  Burdine,  Los 
Angeles  081033,  080047,  A-26484  (Nov.  14, 
1952) 

Protest  against  forest  exchange  applica- 
tion dismissed. 

It  was  proper  for  Bur.  of  Land  Manage- 
ment to  dismiss  its  protest  against  a  forest 
exchange  application  filed  by  Mrs.  Marie 
Scott. 

Subsequent  to  the  filing  of  this  appeal, 
R.  E.  Pryor  &  Son  withdrew  its  protest 
against  the  exchange. 

R.  E.  Pryor  &  Son,  Mrs.  Marie  E.  Scott, 
Colorado  0^138,  A-26527  (Dec.  5,  1952) 

NATIONAL  PARK  EXCHANGES 

Possibility  of  exchanging  salvaged  tim- 
ber obtained  through  fire  hazard  reduction 
work   for  privately  owned   lands   within 
Glacier  National  Park. 
Memorandum  (Oct.  22,  1945) 

Whether  the  6.25  acres  of  land  at  the 
site  of  the  administration  headquarters  for 
Lassen  Volcanic  National  Park  recently 
patented  to  the  State  of  Calif,  in  exchange 
for  40  acres  of  State-owned  land  within  the 


EXCHANGES  OF  LAND — Continued 

NATIONAL  PARK  EXCHANGES— Con. 
main  park  area  should  still  be  considered 
as  being  within  the  Park  boundaries. 
Memorandum  (Nov.  7,  1945) 

The  boundaries  of  the  Park  have  been 
extended  to  include  those  lands  and  in 
the  interest  of  good  administration  the 
U.S.  should  have  jurisdiction  over  them. 

The  State  may  not  transfer  submerged 
lands  to  private  persons  but  it  may  be 
transferred  to  another  sovereign.  Before 
the  cession  is  consummated,  further  study 
must  be  given  the  "trust  theory"  mentioned 
in  Solicitor's  Opinion  M-33869,  and  legisla- 
tive intent  must  be  looked  into.  Additional 
legislation  may  be  necessary. 
Transfer  to  U.S.  of  Submerged  Lands  With- 
in 4%  Miles  of  Isle  Roy  ale  and  Surround- 
ing Islands  (June  14, 1946) 

Discusses  the  appraisals  for  the  lands 
involved  in  the  proposed  Wheeler  exchange 
in  Glacier  National  Park.  The  first  apprais- 
al covers  lands  only  with  respect  to  the 
Wheeler-owned  lots  and  the  Wheeler  home- 
site  located  on  park  property.  The  second 
covers  improvements  on  the  Wheeler  home- 
site.  Act  of  Aug.  8,  1946,  authorizes  the 
above  exchange.  The  question  of  owner- 
ship of  the  buildings  is  important  in  ar- 
riving at  the  relative  values  involved  in  the 
exchange.  Senator  Wheeler  purchased  the 
improvements  on  the  land  in  1918  from  a 
former  permittee  and  in  1941  rebuilt  the 
cottage  with  consent  of  this  Department 
Suggests  the  Solicitor's  opinion  should  be 
obtained  on  the  question  of  their  owner- 
ship. It  would  appear  necessary  to  postpone 
consummation  of  exchange  until  after 
Senator's  term  expires  on  Jan.  3,  1947. 
Memorandum  (Aug.  20,  1946) 

Where  a  forest  exchange  application  filed 
by  a  political  subdivision  of  a  State  would, 
if  approved,  assure  the  continued  use  of 
national  forest  land  as  a  public  park,  and 
applications  for  oil  and  gas  leases  on  the 
same  land  are  thereafter  filed,  orderly 
procedure  and  the  public  interest  require 
that  the  exchange  application  be  disposed 
of  before  final  action  is  taken  for  oil  and 
gas  leases. 

Thomas  Collins  Funic,  Donald  Burdine,  Los 
Angeles  081033,  080047,  A-26484  (Nov.  14, 
1952) 
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On  and  about  July  3,  1947,  the  L.  H.  L. 
Lumber  Company  was  engaged  in  extensive 
logging  and  road  building  operations.  Prior 
to  that  date  the  company  was  also  engaged 
in  considerable  logging  activity.  On  July 
3,  1947,  the  Yamhill  County  deeded  the  ex- 
change lands  to  the  U.S.  The  L.  H.  L.  Lum- 
ber Co.  was  notified  by  the  District 
Forester  that  it  was  trespassing  on  lands 
owned  by  the  U.S.  The  L.  H.  L.  Lumber  Co. 
maintains  that  the  original  contracts  are 
valid,  that  the  oral  extension  of  the  con- 
tracts by  the  Yamhill  County  Court  is 
valid  as  a  license,  that  timber  felled  and 
bucked  in  reliance  on  this  license  is  the 
property  of  the  Company  and  may  be  re- 
moved by  the  Company,  but  waives  its 
claim  to  the  standing  and  green  timber. 
Recordation  of  the  contract  and  occupa- 
tion of  the  property  and  the  lumbering 
activities  carried  on  by  the  L.  H.  L.  Lum- 
ber Co.  constituted  notice  to  the  U.S.  of  A. 
as  transferee  of  the  property  that  the 
Company  had  claims  or  rights  to  the  tim- 
ber on  the  property.  Therefore,  the  U.S. 
accepted  the  lands  subject  to  the  rights  of 
the  L.  H.  L.  Lumber  Co. 

Prior  to  July  3,  1947,  the  date  of  the 
transfer  of  these  lands  to  the  U.S.,  the 
Yamhill  County  Court  had  the  authority 
to  extend  the  effective  period  of  the  con- 
tracts. The  fact  that  the  County  Court 
exercised  its  authority  by  a  parole  agree- 
ment which  was  not  recorded  by  the  Coun- 
ty Court  clerk  does  not  affect  the  validity 
of  the  Court's  action. 

A  parole  agreement  to  sell  timber  is  in- 
valid as  violating  the  statute  of  frauds. 
Such  an  agreement  is,  however,  effective  as 
a  license.  In  most  jurisdictions  such  a 
license  is  revocable  regardless  of  benefits 
conferred  on  licensor  or  expenditures  in- 
curred by  the  licensee  in  reliance  on  the 
license  and  revocation  can  be  effected  by 
notice  or  by  an  inconsistent  action  such  as 
conveyances  of  the  land.  In  Oregon,  how- 
ever, where  benefit  is  conferred  on  the 
licensor  the  license  is  irrevocable.  Even  if 
no  (benefit  is  received  by  the  licensor,  the 
License  is  irrevocable  if  the  licensee  has  in- 
curred  expenditure   in   acting   under  the 
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license.  The  L.  H.  L.  Lumber  Co.  had  in- 
curred expenses  in  felling  and  bucking 
timber. 

In  regard  to  timber  so  felled  and  bucked, 
the  license  is  therefore  irrevocable.  There- 
fore, the  company  was  not  in  trespass,  and 
is  vested  with  a  right  to  remove  within  a 
reasonable  time  such  timber  thereon  as  it 
has  heretofore  felled  and  bucked;  and  it 
has  no  other  rights  respecting  such  lands 
or  the  timber  thereon. 
Memorandum  (May  19,  1950) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  required  by  the  Department's  Rules 
of  Practice. 

Whether  a  State  exchange  application  is 
to  be  considered  as  one  for  selected  lands 
within  or  without  a  grazing  district  is  to 
be  determined  by  the  situation  prevailing 
at  the  time  the  State  complies  with  all  pro- 
visions of  the  pertinent  statute  and  regu- 
lations. 

Prior  to  compliance  by  a  State  with  all 
the  requirements  of  the  pertinent  statute 
and  regulations,  the  Govt,  may  include  in  a 
grazing  district  land  designated  by  a  State 
as  selected  land  in  an  exchange  under  sec. 
8(c)  of  the  Taylor  Grazing  Act. 

A  proposed  State  exchange  for  selected 
land  not  in  a  grazing  district  cannot  be  re- 
jected on  the  ground  that  the  exchange  is 
not  in  the  public  interest. 
Peter  Damele  and  Sons,  State  of  Nevada, 
Nevada  0236,  A-26898  (Aug.  13,  1954) 

EXECUTIVE    ORDERS    AND    PROCLAMA- 
TIONS 

Legality  of  WAE  employee  holding  elec- 
tive office  as  clerk  for  school  district. 
Memorandum  (Apr.  14,  1945) 

Negotiation  of  Contracts,  Solicitor's  Opin- 
ion, M-34235  (Oct.  3,  1945) 

Whether  the  withdrawals  made  by  Ex- 
ecutive order  of  July  11,  1919,  for  Power 
Site  Reserve  No.  721,  Yampa  River,  Colo., 
is  still  effective  as  to  the  lands  included 


304 

EXECUTIVE  ORDERS  AND  PROCIAMA- 

TIONS — Continued 
within  Dinosaur  National  Monument  by 
Proclamation  No.  2290,  July  14,  1938. 
Memorandum  (Nov.  20,  1945) 

Executive  Order  No.  7373-Desert  Game 
Range— Withdrawal—Unusual  Terms. 
Delbert  George  Richardson,  Carson  City 
022264  "C",  A-24281  (Apr.  3,  1946) 

Discusses  question  of  extent  of  Federal 
jurisdiction  into  the  waters  adjacent  to 
Channel  Islands  National  Monument  and 
the  rocks  and  islands  involved  in  Recrea- 
tional Withdrawal  No.  51.  Channel  Islands 
National  Monument  was  established  pur- 
suant to  Proclamation  of  Apr.  26,  1938, 
which  should  be  construed  to  grant  admin- 
istrative jurisdiction  to  the  NPS  with  re- 
spect to  the  lands  described  therein  only 
to  high  water  mark.  Therefore,  NPS  has 
no  jurisdiction  over  the  waters  adjacent  to 
Channel  Islands  National  Monument. 
Whether  there  is  Federal  ownership  over 
these  waters  involves  Federal  ownership 
of  submerged  coastal  lands,  and  related  to 
the  submerged  oil  lands  dispute  before  the 
Supreme  Court.  Regarding  the  rocks  and 
islands  off  Point  Lobos,  the  NPS  has  no 
administrative  jurisdiction  over  these 
lands  or  the  waters  adjacent  to  them. 
Memorandum  (May  31,  1946) 

Applications  to  purchase  timber  on 
public  lands  under  the  act  of  Sept.  27, 1944 
(58  Stat.  745,  50  U.S.C.  App.  1601),  rejected 
because  the  act  terminated  on  Dec.  31, 1946, 
when  the  President  proclaimed  the  cessa- 
tion of  hostilities  of  World  War  II. 
F.  E.  Foss  &  Sons,  N.  V.  Swanson,  John  E. 
Peterson  and  Francis  J.  Rieger,  Z.  A.  Car- 
son, Jr.,  Klamath  Lumber  &  Box  Co.,  A- 
24613  to  A-24619,  A-24623  (June  19,  1947) 

Applications  to  purchase  timber  on 
public  lands  under  the  act  of  Sept.  27, 1944 
(58  Stat.  745, 50  U.S.C.  App.  1601) ,  rejected 
because  the  act  terminated  on  Dec.  31, 1946, 
when  the  President  proclaimed  the  cessa- 
tion of  hostilities  of  World  War  II. 
George  Impero,  Spokane  019692  "K",  A- 
24655  (July  10, 1947) 
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Proposed  public  order  to  rewithdraw 
and  reserve  certain  parcels  of  land  for 
townsite  purposes  is  unnecessary  for  the 
following  reasons : 

All  the  lands  were  specifically  reserved 
under  E.O.  No.  2242  for  townsite  purposes. 

The  people  who  built  permanent  improve- 
ments and  are  at  present  occupying  the  lots 
are  granted  a  preference  under  E.O.  No. 
3489. 

The  people  who  are  renting  Govt. -owned 
cottages  could  buy  the  lot  and  the  build- 
ings without  having  to  tear  the  buildings 
down  according  to  our  interpretation  of  43 
CFR  297.3(c)  and  43  CFR  297.3(h). 
Southern  and  Eastern  Addition  to  Anchor- 
age Toivnsite  (July  25,  1947) 

Application  to  purchase  timber  was 
rejected  for  the  reason  that,  in  view  of  the 
Presidential  Proclamation  No.  2714,  pro- 
claiming the  cessation  of  hostilities  of 
World  War  II,  there  was  no  longer  any 
authority  to  dispose  of  the  timber  on 
public  lands  of  the  U.S.  under  the  act  of 
Sept.  27, 1944. 

Arthur  Grant  Franklin,  Spokane  019695 
"K",  A-24672  (Aug.  1,  1947) 

Interior  Appropriations  Act  of  June  29, 
1948,  provides  in  part  "For  necessary  ex- 
penses of  administering  and  carrying  out 
directly  and  in  cooperation  with  other 
agencies  a  soil  and  moisture  conservation 
program  on  lands  under  the  jurisdiction  of 
the  Dept.  of  the  Interior  in  accordance 
with  the  provisions  of  the  act  of  Apr.  27, 
1935  (16  U.S.C.  590a-590f),  and  Reorgani- 
zation Plan  No.  IV."  To  allow  soil  and 
moisture  conservation  improvements  to  go 
to  wrack  and  ruin  for  lack  of  maintenance 
would  be  to  go  contrary  to  the  will  of  Con- 
gress. Funds  appropriated  for  soil  and 
moisture  conservation  accordingly  may  be 
expended  for  the  maintenance  of  soil  and 
conservation  improvements. 
Expenditure  of  Funds  Appropriated  for 
Soil  and  Moisture  Conservation  in  the 
Maintenance  of  Improvements  After  or 
During  Their  Construction  (Aug.  10, 1948) 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire  sup- 
pression contract  with  the  State  of  Oregon 
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any  prohibition   against  the  use  by  the 
State  of  Oregon  of  its  convicts  in  perform- 
ing the  work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  comple- 
ment the  act  of  Feb.  23,  1887,  and  its  pur- 
pose was  to  prevent  private  persons  who 
hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States, 
Territories,  or  municipalities,  the  convicts 
of  these  governmental  entities  for  the  per- 
formance of  work  under  the  Govt, 
contracts. 

Use  by  the  State  of  Oregon  of  its  con- 
victs in  the  performance  of  fire  suppression 
work  on  Federal  lands  would  not  consti- 
tute the  "employment"  of  convict  labor 
within  the  meaning  of  that  term  as  used 
in  E.O.  No.  325-A. 
Convict  Labor,  M-36131  (June  9,  1952) 

Wildlife  sanctuary  created  by  Presi- 
dential Proclamation  of  June  2, 1905.  Lands 
in  the  refuge  have  not  been  considered 
subject  to  mineral  entry.  Any  relaxation 
of  departmental  policy  which  would  lead 
to  exploitation  of  the  Wichita  Refuge 
would  work  against  the  best  interests  of 
the  public  at  large  and  would  make  sim- 
ilar requests  difficult  to  deny. 
Prospecting  and  Mining  Within  the 
Wichita  Mountains  Wildlife  Refuge  (Nov. 
19,  1952) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry 
under  the  reclamation  laws  any  or  all  of 
the  lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of 
the  lands  in  the  Klamath  Straits  Unit,  the 
Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  East  Unit  of  the  Klamath  Lake 
Reservation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  East 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to  mod- 
ify existing  Executive  orders  respecting 
the  Tule  Lake  Wildlife  Refuge  and  the 
Klamath  Lake  Reservation  by  eliminating 
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from  the  respective  reservations  any  lands 
that  he  may  decide  to  open  for  homestead 
entry  under  the  reclamation  laws. 

Permissive  statuatory  provisions  indi- 
cating that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of  lands 
under  the  provisions  of  the  reclamation 
laws  should  not  be  construed  administra- 
tively as  imposing  a  mandatory  duty  to 
effect  such  disposition. 

A  statutory  provision  stating  that 
certain  ceded  lands  shall  be  subject  to  the 
provisions  of  the  reclamation  laws  con- 
cerning entry  and  patent  merely  places 
such  lands  in  the  category  of  lands  that 
are  subject  to  entry  and  patent  under  the 
provisions  of  the  reclamation  laws  unless 
withdrawn  or  reserved  for  a  public  purpose, 
and  is  not  a  statutory  command  that  an 
existing  reservation  of  such  lands  for  a 
public  purpose  shall  be  canceled  and  the 
lands  disposed  of  in  the  manner  indicated. 

The  cancellation  of  a  first-form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  different 
purposes  so  as  necessarily  to  make  the  area 
available  for  entry. 

Homesteading  on  Lands  Within  the 
Klamath  Lake  Reservation  and  in  the  Tule 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

The  transfer  by  Presidential  Proclama- 
tion to  national  forest  status  for  admin- 
istration of  lands  acquired  under  Title  III 
of  the  Bankhead-Jones  Act  of  July  22,  1957 
(50  Stat.  522,  525,  530),  as  amended,  July 
28, 1942  (56  Stat.  725,  7  U.S.C.  1011(c)  and 
1018),  does  not  include  a  transfer  of  the 
function  of  administering  the  minerals  in 
the  land  and  since  they  remain  subject  to 
administration  under  the  terms  of  the 
laws  under  which  they  were  acquired,  the 
function  of  administering  them  was  trans- 
ferred to  the  Secretary  of  the  Interior  by 
sec.  402  of  Reorganization  Plan  No.  3  of 
1946.  The  same  rule  would  apply  with  re- 
spect to  lands  acquired  under  the  other 
acts  of  similar  nature  and  scope  named 
in  said  sec.  402. 

Authority  to  Lease  Minerals  in  Acquired 
Lands  Under  Section  402  of  Reorganisation 
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Plan  No.  3  of  1946,  where  the  Lands  have 
■been  given  National  Forest  Status  (Oct.  11, 
1954) 
EXPENDITURES 

(See  also,  Appropriations,  Funds) 

GENERALLY 

Authority  to  distribute  funds  of  plaintiff 
for  the  purpose  of  defraying  the  traveling 
expenses  of  above  and  her   husband,   in 
order  to  attend  the  trial  of  above  case. 
Lonie  Scott  v.  W.  W.  Pierce  (Oct.  26, 1943) 

Whether  field  offices  of  the  National  Park 
Service  may  purchase  books  and  period- 
icals for  field  use  without  regard  to  the 
appropriation  limitation  in  the  Interior 
Department  Appropriation  Act,  1945,  for 
the  purchase  of  books  and  periodicals. 
Memorandum  (Mar.  8,  1945) 

Oil  and  gas.  Kecommending  issuance  of 
lease.  Preference  right,  sec.  1,  act  of  July 
29,  1942.  General  Land  Office. 
Ernest   W.  Houston,  Sacramento  035491, 
018085  "2Pf  (Mar.  20,  1945) 

Nature  and  quality  of  title  required  by 
Govt,  where  permanent  improvements  con- 
templated— Expenditure  of  Funds  where 
easement  in  perpetuity  acquired — Acquisi- 
tion of  easement  by  prescription — Right  of 
ownership  of  easement  to  enter  servient 
estate  to  make  repairs  to  dam. 

Authority  to  Make  Alternations  and  Repairs 
to  an  Existing  Dam  Acquired  by  the  U.S. 
as  a  Part  of  the  Works  of  the  Chesapeake 
and  Ohio  Canal,  M-33993  (Mar.  31,  1945) 

Appointment  of  Student  of  Government 
of  India  by  Bureau  of  Mines. 
Solicitor's  Opinion,  M-34036  (Apr.  7,  1945) 

Use  of  Government-owned  Automobiles 
by  Field  Employees. 

Solicitor's    Opinion,    M-33893     (Apr.    25 
1945) 

Disclosure  of  Confidential  Reports  and 
Records  by  one  Governmental  Agency  at 
the  demand  of  and  for  the  Use  and  Benefit 
of  another  Governmental  Agency. 
Memorandum  (May  21,  1945) 
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GENERALLY— Continued 
Authority  to  provide  medical  attention  to 
Service  employees. 
Memorandum  (Nov.  5,  1945) 

Availability  of  Parkways  appropriations 
for  the  construction  of  buildings. 
Memorandum  for  Tolson  (Nov.  5,  1945) 

Liability  of  Oregon  Caves  Resort,  Inc., 
for  payment  of  certain  taxes  assessed  by 
Josephine  County,  Oregon. 

The  corporation  should  take  whatever 
steps  may  be  considered  necessary  to  ab- 
solve itself  from  payment  of  the  taxes  as- 
sessed by  the  county  against  the  buildings. 
Memorandum  (Mar  22,  1946) 

Transportation  of  employees  to  and  from 
Bruceton,  Pennsylvania. 

Official  bus  or  auto  cannot  be  used  to 
transport  employees  engaged  on  activities 
other  than  synthetic  liquid  fuels. 

A  reasonable  charge  could  not  be  made 
for  transportation  for  employees  not  en- 
gaged on  the  program. 

Amounts  collected  to  go  into  the  Treas- 
ury as  Miscellaneous  Receipts. 
Solicitor's  Opinion,  M-34580  (Aug.  8,  1946) 

Request  for  an  interpretation  of  the  In- 
terior Department  Appropriation  Act, 
1947,  which  authorizes  the  use  of  Roads 
and  Trails  funds  for  the  construction, 
reconstruction,  improvement,  and  mainte- 
nance of  "necessary  access  roads  for  de- 
velopment and  use  of  the  recreational 
resources  of  Lake  Texoma  recreational 
area,  Texas  and  Oklahoma."  Is  it  necessary 
for  U.S.  to  acquire  a  right-of-way  across 
private  land  and  to  effect  the  transfer  to 
it  of  the  county's  easement  in  the  aban- 
doned county  roads  before  the  funds  can 
be  expended  for  the  construction  or  im- 
provement of  access  roads  to  the  Area. 

Sec.  3736,  R.S.,  provides  that  no  land 
shall  be  acquired  on  account  of  U.S.  except 
under  a  law  authorizing  such  acquisition, 
and  this  applies  also  to  acquisition  of  road 
easements.  However,  it  is  not  believed  that 
the  U.S.  must  own  the  rights-of-way  in 
order  that  the  funds  in  question  may  be 
expended  on  roads  which  provide  access 
to  Lake  Texoma  Recreational  Area. 
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Where  it  is  necessary  to  construct  new 
access  roads  across  private  lands,  it  would 
first  be  necessary  that  the  State  or  county 
acquire  the  necessary  rights-of-way  before 
the  service  could  undertake  to  construct 
and  maintain  the  roads,  or  to  induce  the 
War  Department  to  acquire  the  necessary 
rights-of-way,  if  it  has  the  acquisition 
authority. 
Memorandum  (Sept.  30,  1946) 

Maintenance  of  temporary  weir,  Colo- 
rado River,  Palo  Verde  Irrigation  District. 

Question  whether  the  Bureau  is  autho- 
rized to  spend  money  appropriated  for  the 
Colorado  River  front  work  and  levee  sys- 
tem for  the  maintenance  and  repair  of  a 
temporary  weir  which  was  placed  in  the 
Colorado  River  in  1945  by  the  Bureau. 
Memorandum  (Nov  12,  1946) 

Employees  of  the  Secretary's  Office  may 
be  assigned  to  the  work  of  the  Committee, 
but  it  would  appear  that  the  bureaus  would 
have  no  authority  to  reimburse  the  Secre- 
tary's Office. 

Pacific  'Northwest  Coordination  Committee, 
M-34872  (Jan.  7,  1947) 

Maintenance  of  Palo  Verde  WTeir. 
Reclamation 
Memorandum  (Jan.  24,  1947) 

Title  procedures  to  ascertain  necessary 
parties  to  contracts  for  investigations  of 
coal  deposits. 

An  examination  of  the  title  will  be  neces- 
sary in  order  to  determine  the  adequacy  of 
the  Govt's,  lien,  and  the  necessary  parties 
to  the  contract. 
Memorandum  (Feb.  3,  1947) 

Where  fire  protection  is  not  furnished 
as  a  governmental  function  to  property 
located  within  jurisdiction  of  political  sub- 
division and  local  volunteer  fire  depart- 
ment is  not  legally  bound  to  furnish  such 
service  within  area  covered  by  its  charter, 
the  Bur.  of  Mines  may  contract  with  vol- 
unteer fire  department  for  fire  protection 
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to  property  of  Federal  Govt,  situated  in 

said  area. 

Solicitor's    Opinion,    M-34913     (Apr.    14, 

1947) 

Income  tax  refunds  received  by  National 
Park  concessioners  under  the  net  operating 
loss  carry-back  provisions  of  sec.  122  of  the 
Internal  Revenue  Code,  as  amended  (26 
U.S.C.  122),  are  to  be  treated  as  income  for 
the  year  in  which  received  for  the  purposes 
of  computing  franchise  fees. 
Income  Tax  Refunds  Received  by  National 
Park  Concessioners,  M-34958  (Aug.  18, 
1947) 

Where  the  Congress  intended  the  ex- 
penditure of  funds  accumulated  from  pre- 
vious fiscal  years  in  connection  with  re- 
placements for  the  power  system,  the  ap- 
propriation act  clearly  so  states.  An  ap- 
propriation from  power  revenues  in  any 
fiscal  year  is  an  appropriation  from  power 
revenues  to  be  received  during  that  fiscal 
year. 

The  100  per  acre-foot  charge  made  for 
water  storage  on  the  Rio  Grande  project 
is  not  a  power  revenue. 
Operation    and    Maintenance    Appropria- 
tions from  Power  Revenues  (Sept.  3,  1948) 

Stipulations  for  right-of-way  under  sec. 
7  of  the  Federal  Highway  Act  modified. 
California  Department  of  Public  Works, 
Sacramento  086951  "F",  A-24502  (Dec.  23, 
1948) 

Express  statutory  authority  for  the  pur- 
chase of  an  auto  to  be  used  by  the  head 
of  an  executive  department  is  not  essential. 

Funds  appropriated  for  "Contingent  ex- 
penses, Department  of  the  Interior,"  are 
available  for  the  purchase  of  an  automobile 
to  be  used  by  the  Secretary  of  the  Interior. 

In  the  absence  of  an  express  authoriza- 
tion to  expend  a  greater  amount,  not  more 
than  $1,400  can  be  spent  for  the  purchase  of 
an  automobile,  including  one  for  the  use 
of  the  head  of  an  executive  department. 

An  automobile  for  the  use  of  the  head 
of  an  executive  department  can  be  pur- 
chased only  through  the  Bur.  of  Federal 
Supply. 
Solicitor's  Opinion,  M-36013  (Aug.  8, 1949) 
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The  Bureau  of  Land  Management  has 
a  limited  jurisdiction  over  public  lands  in 
national  forests  under  16  U.S.C.  472,  in- 
cluding responsibility  for  surveys  and  re- 
surveys  thereof.  The  Bureau  may  properly 
expend  its  appropriated  funds  for  survey- 
ing such  public  lands  without  requiring 
reimbursement  from  the  Forest  Service, 
notwithstanding  certain  restrictive  lan- 
guage in  the  1950  appropriation  act  and 
comparable  language  in  the  pending  1951 
appropriation  bill.  The  Bureau  may  accept 
funds  transferred  to  it  from  the  Forest 
Service  appropriation  to  pay  for  such  sur- 
veying work  desired  by  the  Forest  Service 
which  would  not  otherwise  be  done  be- 
cause of  the  inadequacy  of  the  Bureau's 
funds  for  this  purpose. 
Authority  for  Surveying  Public  Lands  in 
National  Forests  Without  Reimbursement 
(June  28,  1950) 

Under  the  act  of  Apr.  4,  1910,  the  benefi- 
cial interest  in  the  land  described  in  that 
act  is  vested  in  the  owners  of  the  lands 
irrigated  from  the  Strawberry  Valley  rec- 
lamation project,  although  the  legal  title 
to  the  land  remains  in  the  U.S. 

Land  to  which  the  beneficial  interest  is 
in  private  persons  is  not  public  land  sub- 
ject to  leasing  under  the  Mineral  Leasing 
Act  of  1920,  although  the  legal  title  to  the 
land  is  vested  in  the  U.S. 

As  the  complete  management  and  control 
over  the  land  described  in  the  act  of  Apr. 
4, 1910,  had  been  turned  over  to  the  Straw- 
berry Water  Users'  Assn.  prior  to  the  time 
when  the  Mineral  Leasing  Act  for  Acquired 
Lands  was  exacted,  the  land  is  not  subject 
to  leasing  by  the  Secretary  of  the  Interior 
under  that  act,  but  is  subject  to  leasing 
by  the  Association. 

Proceeds  from  oil  and  gas  leases  issued 
on  land  described  in  the  act  of  Apr.  4, 
1910,  are  subject  to  disposition  as  provided 
for  in  that  act  and  in  subsequent  pertinent 
legislation. 

Oil  and  Gas  Leases  on  Land  in  the  Straw- 
berry Valley  Reclamation  Project,  M-36051 
(Dec.  7,  1950) 

Compliance  by  an  employee  of  the  Dept. 
with  departmental  instructions  which  re- 
quire that  detailed  reports  be  prepared  con- 
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cerning  incidents  resulting  in  death,  per- 
sonal injury,  or  property  damage  would  be 
an  action  taken  "in  the  proper  discharge 
of  his  official  duties,"  and,  therefore,  would 
be  outside  the  scope  of  the  prohibition  con- 
tained in  18  U.S.C.  283. 

An  employee  of  the  Department  should 
not  state,  in  his  report  of  an  incident  re- 
sulting in  death,  personal  injury,  or  prop- 
erty damage,  his  conclusion  as  to  whether 
he  was  at  fault  or  responsible  for  the  inci- 
dent, because  the  power  to  make  such  deter- 
mination is  vested  solely  in  the  Secretary 
(or  his  representative)  in  the  case. 
Accident  Reports  and  Other  Government 
Records  as  Evidence  in  Federal  Tort 
Claims  Litigation,  M-36086  (Aug.  3,  1951) 

Title  11(c)  of  the  O  &  C  Act  of  Aug.  28, 
1937,  is  an  income  receipts  distribution  pro- 
vision and  does  not  limit  the  amounts 
which  Congress  may  appropriate  for  ad- 
ministration of  O  &  C  lands. 

Soil  and  moisture  conservation  work  on 
O  &  C  lands,  authorized  under  the  1937  act, 
may  be  paid  out  of  O  &  C  funds  only  when 
appropriated  for  that  purpose. 

Soil  and  moisture  funds  appropriated  to 
the  Department  under  authorization  of  the 
Soil  and  Conservation  and  Domestic  Allot- 
ment Act  of  Apr.  27, 1935,  as  amended,  may 
be  expended  for  conservation  work  on 
O  &  C  lands  under  its  jurisdiction,  in  addi- 
tion to  other  moneys  available  for  similar 
work  under  other  appropriations. 
Authority  to  Spend  Soil  and  Moisture  Con- 
servation Funds  on  O  d  C  Lands  (Oct.  5, 
1951) 

Where  a  horse  ran  into  a  pole  supporting 
a  transmission  line  and  was  killed,  the  De- 
partment will  not  pay  a  claim  filed  by  the 
owner  of  the  animal  on  the  theroy  that  its 
death  arose  out  of  activities  of  the  Bur.  of 
Reclamation,  as  that  term  is  used  in  the 
Interior  Department  Appropriation  Act, 
1952. 

In  the  absence  of  a  clear  mandate  from 
the  Congress,  the  Department  is  not  an  in- 
surer of  every  type  of  damage  or  loss  that 
may  result  in  some  manner  from  activities 
of  the  Bur.  of  Reclamation. 
M.  M.  Mitchell,  T-426  (Ir.)   (Jan.  21,  1952) 
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Pending  the  outcome  of  litigation  to 
determine  the  relative  obligation  of  the 
U.S.  in  the  Coachella  Valley  County  Water 
District  under  repayment  Contract  No.  Ilr- 
781  Supp.  dated  Dec.  22, 1946,  it  would  not 
be  legally  proper  to  deliver  water  to  the 
district  through  facilities  constructed  at  a 
cost  in  excess  of  the  present  $13,500,000 
repayment  obligation  of  the  district,  unless 
the  district  agrees  to  repay  such  excess 
costs  if,  and  only  if,  the  Govt,  prevails  in 
the  pending  suit. 

Delivery  of  Water  From  Completed  Works 
in  Coachella  Valley,  M-36150  (Nov.  21, 
1952) 

A  five-acre  Alaska  homesite  may  not  be 
located  within  80  rods  of  navigable  water 
if  either  of  its  side  lines  projected  would 
reach  the  shore  line  within  80  rods  of  the 
side  line  or  side  lines  projected  of  another 
entry,  made  under  the  act  of  May  14,  1898, 
within  80  rods  of  navigable  water. 

The  regulation  adopted  by  the  Depart- 
ment providing  that  shore  space  reserves 
shall  be  80  rods  in  depth  is  valid. 
Richard  W.  Freer,  Anchorage  021430,  A- 
26746  (Aug.  19,  1953) 

Rehabilitation  of  Irrigation  District 
Dam — Authorization  by  Appropriation  Act 
—Act  of  March  10,  1934,  as  amended  (16 
U.S.C.  662,  1946  ed.) 

An  item  in  an  appropriation  act  which 
authorizes  the  Department  to  undertake 
the  emergency  rehabilitation  on  a  reim- 
bursable basis  of  an  existing  structure 
which  is  neither  owned  by  nor  under  the 
control  of  the  Federal  Government  is  not 
an  authorization  to  a  Federal  agency  to 
impound,  divert,  or  otherwise  control  wa- 
ters within  the  meaning  of  sec.  2  of  the  act 
of  Mar.  10,  1934,  as  amended,  and  that 
statutory  provision  is  inapplicable  with  re- 
spect to  work  done  by  the  Department  on 
the  structure. 

Since  sec.  2  of  the  act  of  Mar.  10,  1934, 
as  amended,  is  inapplicable  to  the  rehabili- 
tation of  an  existing  structure  which  is 
neither  owned  by  nor  under  the  control  of 
the  Federal  Government,  a  request  for  a 
nonreimbursable     appropriation     to     con- 
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struct  fish  screens  as  part  of  the  rehabili- 
tation would  probably  be  subject  to  a  point 
of  order. 

Authority  To  Seek  Nonreimbursable  Appro- 
priations for  Fish  Screens  at  Savage 
Rapids  Dam,  Oregon,  M-36160  (Oct.  13, 
1953) 

The  fact  that  expenditures  are  made 
from  the  emergency  fund  of  the  Bur.  of 
Reclamation,  authorized  by  the  act  of 
June  26,  1948,  has  no  bearing  upon  the  re- 
imbursability  or  nonreimbursability  of 
the  expenditures. 

The  purpose  for  which  the  expenditures 
are  made  will  govern  with  respect  to  re- 
imbursability,  and,  if  expenditures  are 
made  from  the  emergency  fund  for  a  pur- 
pose for  which,  under  the  law  and  con- 
tractual arrangements,  expenditures  made 
from  regular  funds  must  be  reimbursed 
then  the  expenditures  from  the  emergency 
will  likewise  be  reimbursable, 
Reimbursability  of  Expenditures  from 
the  Emergency  Fund  of  the  Bureau  of 
Reclamation,  M-36210  (Feb.  15,  1954) 

The  Trust  Territory  of  the  Pacific  Is- 
lands is  not  a  "territory"  or  "possession" 
of  the  U.S.  within  the  meaning  of  43  U.S.C. 
48,  and  the  annual  appropriation  act  lan- 
guage applicable  to  the  functions  of  the 
Geological  Survey.  The  Geological  Survey 
does  not  have  authority  to  expend  or  re- 
quest the  expenditure  of  funds  for  work 
only  appertaining  to  the  Trust  Territory 
from  the  regular  appropriations  to  the 
Geological  Survey. 

Authorization  for  the  Geological  Survey  to 
carry  on  its  Functions  in  the  Trust  Terri- 
tory of  the  Pacific  Islands,  M-36209 
(May  10,  1954) 

EXPLORATION  FOR  MINERALS 

Costs  of  technical  books  for  use  of  con- 
tractor   under    cost  -  plus  -  a  -  fixed  -  fee 
contract. 
Solicitor's  Opinion,  M-34729  (Nov.  1,  1946) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State 
of  Calif,  to  private  grantees  without  min- 
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eral  restriction.  We  assume  that  the  land 
was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25, 1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands 
would  be  subject  to  forfeiture  if  this  reser- 
vation was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
clude the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  Therefore, 
if  there  are  no  mining  claims  on  the  land 
initiated  prior  to  Jan.  25,  1927,  and  the 
land  was  not  on  that  date,  and  continu- 
ously since,  embraced  in  a  valid  reserva- 
tion or  withdrawal  and  if  the  section  in 
question  was  conveyed  to  the  State  prior 
to  the  above-mentioned  date  without  a 
reservation  of  minerals  it  would  not  be 
considered  a  violation  of  the  forfeiture 
provision  of  subsec.  (b)  of  the  act  of  Jan. 
25,  1927, 

Effect  of  the  Act  of  Jan.  25, 1927,  upon  Title 
to  Certain  School  Section  Land  in  Califor- 
nia (July  28, 1950) 

The  Defense  Minerals  Exploration  Ad- 
ministration may,  for  its  own  convenience, 
and  pursuant  to  a  specific  provision  in  a 
contract,  make  directly  to  an  independent 
contractor  or  supplier  any  payment  which 
may  be  due  such  person  because  of  work 
done  for  or  for  supplies  furnished  to  a 
prime  contractor  under  an  exploration 
contract  with  the  U.S. 

The  DMEA  should  not  consent  to  an 
assignment  by  a  prime  contractor  to  an 
independent  contractor  of  payments  due 
under  an  exploration  contract. 
Assignment  of  Interest  Under  DMEA  Con- 
tracts; Direct  Payments  to  Independent 
Contractors,  M-36126  (Apr.  14,  1952) 
SPECIAL  FUNDS 

Availability  of  moneys  appropriated  by 
Congress   to   compensate  the  Pueblos   of 
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Picuris  and  Pojoaque  for  lands  and  water 
rights  lost  to  them  under  the  provisions  of 
the  act  of  June  7,  1924  (43  Stat.  636),  to 
purchase  lands  for  lease  to  the  Ramah 
Navajos. 

Memorandum  (Mar.  1,  1944) 

Recovery  by  the  Bureau  of  Mines  of 
damages  for  injury  to  or  loss  of  helium 
containers  and  the  helium  contents  while 
in  transit  to  or  from  other  Government 
agencies  or  private  parties,  and  disposition 
of  the  money  recovered. 

Memorandum  (Mar.  18,  1944) 

Application  of  Fiscal  Year  Restrictions 
on  Appropriations  to  Payments  on  Account 
of  the  Subject  of  Defaulted  Contracts. 
Earl  A.  Trager  M-34043  (Apr.  3,  194",  | 

There  is  no  authority  in  law  for  the  pur- 
pose of  public  liability  and  property  dam- 
age insurance  by  the  Department  covering 
the  operation  of  its  motor  vehicles  by  its 
employees. 

Solicitor's     Opinion,    M-34555     (July    15, 
1946) 

The  Geological  Survey  may  by  contract 
legally  defray  the  cost  of  reconditioning 
a  "rice  irrigation  well"  that  is  privately 
owned,  but  which  is  also  being  used  by  the 
Geological  Survey  with  the  consent  of  the 
owner,  as  an  observation  well  for  the  pur- 
pose of  obtaining  significant  information 
on  the  fluctuation  of  ground-water  levels. 

It  is  a  well-settled  rule  that  when  a  spe- 
cial appropriation  is  made  to  accomplish  a 
specific  purpose,  the  appropriation  in 
question  is  available  for  all  expenditures 
essential  to  the  accomplishment  of  the 
specific  object  for  which  it  was  made,  not- 
withstanding the  provisions  of  any  general 
statute  which  otherwise  would  prohibit 
such  expenditures.  Citing  17  Comp.  Gen. 
637 ;  22  id.  32 ;  2  id.  133 ;  7  Comp.  Dec.  712. 

Memorandum  (Sept.  18,  1946) 

No  necessity  of  obtaining  statutory  au- 
thority for  the  operation  of  the  four  demon- 
stration plants  for  the  production  of  alu- 
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mina  which  are  now  assets  of  the  Recon- 
struction Finance  Corp. 
Supplemental  Allowances  for  the  Bureau 
of  Mines  (Oct.  8, 1946) 

Grant  by  Caddo  County  to  State  of  Okla. 
of  land  for  fairground  purposes  and  as  a 
site  for  the  erection  of  an  Indian  arts  and 
crafts  building  to  be  a  part  of  a  permanent 
Indian  exposition  is  not  in  contravention 
of  the  terms  of  the  act  of  Aug.  22, 1914  (38 
Stat.  704),  providing  that  if  the  land  is 
not  used  for  park  and  fairground  purposes 
the  title  thereto  shall  revert  to  the  U.S.  In 
the  absence  of  statute  an  appropriation  for 
a  particular  fiscal  year  must  be  expended 
or  obligated  by  contract  prior  to  June  30 
of  that  year. 

Grant  oy  the  Board  of  County  Commis- 
sioners of  Caddo  County  of  the  State  of 
Oklahoma  of  Land  patented  oy  the  U.S.  to 
Caddo  County  Pursuant  to  the  Act  of  Aug. 
22,  19U  (38  Stat.  704),  M-34936  (June  4, 
1947) 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  Inte- 
rior to  make  contracts  with  States  "for  the 
social  welfare,  including  relief  of  distress, 
of  Indians"  and  to  expend  under  such 
contracts  moneys  appropriated  by  Con- 
gress "for  the  *  *  *  social  welfare,  includ- 
ing relief  of  distress,  of  Indians"  is  suffi- 
ciently broad  to  cover  an  agreement  with 
a  State  for  the  furnishing  by  the  State  to 
Indians  on  reservations  of  old-age  assist- 
ance, aid  to  the  needy  blind,  and  aid  to 
dependent  children,  which  are  the  types  of 
assistance  contemplated  by  the  Social 
Security  Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians" 
is  broad  enough  to  cover  the  financing  by 
the  Department,  either  directly  or  through 
the  utilization  of  State  machinery  under 
the  Johnson-O'Malley  Act,  of  old-age 
assistance,  aid  to  the  needy  blind,  and  aid 
to  dependent  children  among  Indians  on 
reservations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  under 
the  Social  Security  Act  to  the  same  extent 
as  other  citizens,  a  special  contract  under 
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the    Johnson-O'Malley    Act    between    the 
Secretary  of  the  Interior  and  a  State  to 
secure  for  reservation  Indians   the  very 
same  assistance,  to  be  financed  in  part  out 
of    Federal    funds    appropriated    to    this 
Department  for  purposes  unconnected  with 
the  administration  of  the  Social  Security 
Act,   would  have   the  effect  of  partially 
relieving  the  State  of  its  obligations  under 
the  Social  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

The  Interior  Department  Appropriation 
Act,  1949,  expressly  provides  funds  for 
health  service  programs  as  authorized  by 
law.  The  act  of  Aug.  8,  1946  (60  Stat.  903, 
5  U.S.C.  150),  is  quoted  relating  to  pro- 
viding for  health  programs  for  Federal 
employees.  Under  the  above  acts,  there  is 
authority  for  establishment  of  a  health 
service  program  for  preventive  inoculations 
of  Bureau  personnel  whose  duties  expose 
them  to  Rocky  Mountain  Spotted  Fever 
and  Poison  Oak.  Attention  is  called  to  the 
fact  that  in  order  to  support  an  expendi- 
ture of  appropriated  funds  for  such  pur- 
poses it  must  appear  that  under  the  cir- 
cumstances the  amount  expended  is  rea- 
sonable, that  the  services  provided  the 
employees  represent  precautionary  and 
preventive  measures  rather  than  curative 
treatment ;  and  that  they  primarily  are  for 
the  benefit  of  the  Govt,  and  are  a  necessary 
incident  to  the  successful  prosecution  of 
the  Bureau's  work. 

Use  of  Federal  Funds  for  Tick  Fever  In- 
noculation  (Apr.  25,  1949) 

The  U.S.  Govt,  cannot  be  taxed  by  a 
State  or  local  government.  However,  a 
claim  for  the  privilege  of  using  a  service 
made  available  by  the  State  or  local  gov- 
ernment payment  therefor  may  be  made 
from  the  appropriation  for  the  activity 
benefited. 

It  would  appear  from  the  ordinance 
covering  the  use  and  payment  for  sewerage 
service  that  the  Govt,  is  obligated  to  pay 
for  the  services,  but  not  until  the  ordinance 
becomes  effective. 

Sewerage    Charge — City   of  Morgantown, 
W.  Va.   (Mar.  2,  1950) 
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A  vendor  of  real  estate  to  the  U.S.,  who 
has  received  payment  in  advance  to  cover 
future  damage  to  his  remaining  property 
that  may  occur  because  of  the  "construc- 
tion, operation,  and  maintenance  of  recla- 
mation works"  on  the  purchased  land, 
cannot  properly  be  compensated  under  the 
Interior  Department  Appropriation  Act, 
1951,  for  subsequent  damage  to  his  re- 
maining property  resulting  from  the  seep- 
age of  water  from  a  reclamation  reservoir 
maintained  on  the  land  which  he  conveyed. 
Dillard  B.  Hicks,  TA-33(Ir.)  (Jan.  23, 
1951) 

An  agreement  between  the  Department 
of  the  Navy  and  the  Department  of  the 
Interior  that  was  made  pursuant  to  express 
authority  in  the  act  of  Oct.  11,  1951,  gov- 
erns the  construction  of  the  "Second 
Barrel"  of  the  San  Diego  Aqueduct  by  the 
Bur.  of  Reclamation  and  the  expenditure 
for  that  purpose  of  funds  made  available 
by  the  Dept.  of  the  Navy.  Therefore,  the 
propriety  of  changing  payments  of  accrued 
annual  leave  of  employees  on  the  Aqueduct 
payroll  to  such  funds  is  not  governed  by 
the  rule  laid  down  in  the  Comptroller  Gen- 
eral's decision  of  May  14,  1953  (32  Comp. 
Gen.  521),  but  must  be  determined  in  the 
light  of  the  agreement  between  the  two 
Departments. 

Payment    of   Accrued   Leave — San   Diego 
Aqueduct,  M-36237  (Aug.  6,  1954) 

Funds  appropriated  pursuant  to  act  of 
July  3,  1952  (42  U.S.C.  1951,  et  seq.),  may 
be  expended  in  connection  with  participa- 
tion by  the  U.S.  in  research  directed  to 
the  prevention  of  scale  formation  on  evap- 
oration equipment  when  such  research  is 
performed  under  the  guidance  of  the 
Organization  for  European  Economic 
Cooperation. 

Saline  Water  Program,  M-36249  (Nov.  16, 
1954) 

FEDERAL  COAL  MINE  SAFETY  ACT 

U.S.  officers  and  employees  are  not  sub- 
ject to  arrest  and  conviction  under  State 
laws  for  doing  acts  which  they  are  autho- 
rized or  required  to  do  by  Federal  laws, 


FEDERAL    COAL    MINE    SAFETY    ACT— 

Continued 
notwithstanding    that    State    laws    define 
such  acts  as  offenses  against  the  State. 

Federal  coal  mine  inspectors  are  autho- 
rized to  enter  coal  mines  for  the  purposes 
of  the  Coal  Mine  Inspection  Act  (act  of 
May  7,  1941,  55  Stat.  177,  30  U.S.C.  Supp. 
4f-4o),  and  when  performing  their  duties 
under  that  act  are  not  in  violation  of  any 
State  statute  which  makes  their  acts 
misdemeanors. 

Liability  of  Federal  Officers  to  Prosecution 
by  State  Authorities  for  Acts  Authorized 
or  Required  by  Federal  Laws,  M-34941 
(May  20,  1947) 

As  Title  II  of  the  Federal  Coal  Mine 
Safety  Act  is  humanitarian  and  remedial 
legislation,  its  provisions  should  be  liber- 
ally construed,  and  the  exemption  pro- 
vided for  in  subsec.  (b)  of  sec.  201  should 
be  narrowly  construed. 

If  the  number  of  individuals  regularly 
employed  underground  in  a  coal  mine  on 
a  multiple-shift  basis  or  an  alternate- week 
schedule  totals  more  than  14,  the  mine  is 
not  exempted  from  the  provisions  of  Title 
II  of  the  Federal  Coal  Mine  Safety  Act  by 
reason  of  the  fact  that  the  number  of  indi- 
viduals actually  at  work  underground  on 
any  shift  or  during  any  week  does  not  ex- 
ceed 14. 

If  a  violation  of  sec.  209  of  the  Federal 
Coal  Mine  Safety  Act  occurs  with  respect 
to  a  mine  at  a  time  when  more  than  14 
individuals  are  regularly  employed  under- 
ground in  the  mine  and  a  proceeding  rela- 
tive to  the  violation  is  instituted,  the  pro- 
ceeding may  be  carried  forward  to  a  con- 
clusion even  though  the  number  of  indi- 
viduals regularly  employed  underground 
may  thereafter  be  reduced  to  14  or  less. 

If  at  a  particular  time  the  number  of 
individuals  regularly  employed  under- 
ground in  a  coal  mine  is  14  or  less,  the  mine 
operator  cannot  be  proceeded  against  un- 
der Title  II  of  the  Federal  Coal  Mine 
Safety  Act  for  noncompliance  with  the  pro- 
visions of  Title  II  at  that  time. 
Federal  Coal  Mine  Safety  Act,  M-36153 
(Dec.  31,  1952) 
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FEDERAL  COAL  MINE  SAFETY  ACT— 
Continued 

"State"  and  "Territory"  are  not  defined 
in  the  Federal  Coal  Mine  Safety  Act.  Cer- 
tain sections  of  the  act  include  both  terms. 

The  legislative  history  does  not  clarify 
meaning. 

In  interpreting  Federal  Statutes  the 
term  "State"  has  been  construed  to  include 
"Territory"  where  otherwise  the  purpose 
of  Congress  would  be  frustrated. 

In  the  instant  case  it  is  believed  that 
"State"  as  used  in  sec.  202(b)  was  in  its 
broader  sense  which  would  include  Alaska. 
Consequently,  the  Bureau  is  authorized  to 
enter  into  a  cooperative  plan  with  Alaska. 
Authority  of  the  Bur.  of  Mines  to  enter 
into  a  Cooperative  Plan  with  the  Territory 
of  Alaska  for  the  Joint  Inspection  of  Coal 
Mines  in  Alaska  Under  the  Federal  Coal 
Mine  Safety  Act  (June  15,  1953) 

FEDERAL  EMPLOYEES  AND   OFFICERS 
GENERALLY 

Admission  to  Practice. 

Letter  to  Sen.  Holman ;  Letter  to  Blaine 
Hallock  by  Harper  surnamed  Wasserman, 
Edelstein  and  sgd.  by  Harper;  Memoran- 
dum for  the  Secretary  by  Harper  surnamed 
Wasserman,  Edelstein  sgd.  Harper  (dated 
Sept.  27,  1943).  Approved  HLI  on  Sept.  28, 
1943;  Letter  to  Sen.  Holman  by  Harper 
and  signed  by  Harold  L.  Ickes  (dated  Sept. 
24,  1943). 

Blaine  Hallock  (Sept.  29,  1943) 

1.  Liability  of  the  United  States  for  pay- 
ment of  Kansas  State  taxes  on  lands  ac- 
quired as  a  site  for  the  Otis  Helium  Plant. 

2.  Liability  of  United  States  employees 
residing  on  the  plant  site  for  payment  of 
State  personal  property  taxes. 

3.  Right  of  such  employees  to  vote  in  the 
State  of  Kansas. 

Solicitor's  Opinion,  M-33569  (Mar.  7, 1944) 

Application     of     War     Overtime     Pay 
Statutes     to     Territorial     Field     Service 
Employee. 
Memorandum  (June  13, 1944) 

Training  of  Federal  Employees.  Federal 
Employees — Training — Transportation     at 
Government  Expense  not  Authorized. 
Memorandum  (Aug.  23,  1944) 


FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 
GENERALLY — Continued 
Legality  of  Acceptance  of  Private  Em- 
ployment, by  a  Member  of  the  Bureau  of 
Mines  while  on  leave  without  pay,  to  make 
a  Mine  Examination  for  a  Private  Party. 
Memorandum,     Solicitor's     Opinion,     M- 
33835  (Nov.  3,  1944) 

Purchase  of  military  uniforms  for  Bu- 
reau of  Mines  Employees  engaged  in  Syn- 
thetic Liquid  Fuels  Program. 
Solicitor's  Opinion,  M-33898  (Jan.  1, 1945) 

Rights  of  the  U.S.  in  invention  made  by 
employees  of  the  Interior  Department. 
Joseph  J.  Smith,  Ambrose  E.  Lynn,  Edward 
W.  Callendcr,  M-33885  (Jan.  2,  1945) 

Right  of  the  U.S.  in  invention  made  by 
employee  of  the  Interior  Department. 
Foster  Fraas,  M-33881  (Jan.  6,  1945) 

Rights  of  the  U.S.  in  invention  partici- 
pated in  by  employee  of  Interior  Depart- 
ment. 
C.  H.  Howell,  M-33882  (Jan.  6, 1945) 

Authority    of    Governor    of    Alaska    to 
Grant  Reprieve  and  Pardons. 
Memorandum,     Solicitor's     Opinion,     M- 
33940  (Jan.  24, 1945) 

Rights  of  the  U.S.  in  invention  made  by 
employee  of  the  Interior  Department. 
Hiram  B.  Humphrey,  M-33905   (Jan.  31, 
1945) 

Overtime  Compensation. 
Solicitor's    Opinion,    M-33914     (Jan.    31, 
1945) 

Rights  of  the  Government  in  invention 
made  by  employees  of  the  Interior  De- 
partment. 

Joseph  J.  Smith,  Ambrose  E.  Lynn,  M- 
33955  (Feb.  12,  1945) 

Purchase  of  charts  for  use  with  water 
level  recording  instruments  from  Govern- 
ment Printing  Office. 
Suggestions  Awards  (Feb.  15,  1945) 
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FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 

GENERALLY— Continued 
Retirement  Deductions. 
Solicitor's    Opinion,    M-33954    (Feb.    16, 
1945) 

Detail    of    Personnel    to    Congressional 
Committees. 
Memorandum  (Feb.  16,  1945) 

Rights  of  the  United  States  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-33961     (Feb.    28, 
1945) 

Mabel  Y.  Davis — Width  of  Line  Gauge. 
Solicitor's  Opinion,  M-33988  (Mar.  6, 
1945) 

Whether  field  offices  of  the  National  Park 
Service  may  purchase  books  and  periodi- 
cals for  field  use  without  regard  to  the  ap- 
propriation limitation  in  the  Interior  De- 
partment Appropriation  Act,  1945,  for  the 
purchase  of  books  and  periodicals. 
Memorandum  (Mar.  8,  1945) 

Rights  of  the  United  States  in  invention 
by  employee  of  the  Interior  Department 
Solicitor's  Opinion,  M-33996  (Mar.  24, 
1945) 

Rights  of  the  United  States  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Howard  R.  Hiller,  M-34016  (Mar.  31, 1945) 

Detail  of  personnel. 
Memorandum  (Apr.  3, 1945) 

Deductions  for  Travel  Allowance. 
Solicitor's  Opinion,  M-34030  (Apr.  3, 1945) 

Appointment  student  of  Government  of 
India  by  Bureau  of  Mines. 
Solicitor's  Opinion,  M-34036  (Apr.  7,  1945) 

Claim  for  Damage  to  Property. 
The    Morenci    Water    and    Electric    Co., 
M-33952  (Apr.  10,  1945) 

Regulatory  Authority  of  Civil   Service 
Commission  re  Overtime  Compensation. 
Solicitor's    Opinion,    M-33979     (Anr     18 
1945) 


FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 

GENERALLY— Continued 

Use  of  Government-owned  automobiles 
by  Field  Employees. 

Solicitor's    Opinion,    M-33893     (Apr.    25, 
1945) 

Offset  of  Employee  Allowances  against 
Non-Federal  Embezzlement. 
Solicito7-'s  Opinion,  M-34057  (May  3,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 
Paul  W.  Darstcin,  M-34032  (May  10,  1945) 

Disapproving  proposed  private  exchange 
under  sec.  8  of  the  Taylor  Grazing  Act. 
Memorandum,  Salt  Lake  06S226  "K"  (May 
16,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

John  E.  McXealey—FWS,  M-34074  (May 
21,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 
Samuel  Judd,  M-34123  (July  6,  1945) 

Rights  of  the  Government  in  invention 
made  by  employees  of  the  Interior  De- 
partment. 

Carl  E.  Baird,  Paul  V.  Mullins,  M-34125 
(July  6,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Jack  Hansen,  Milk  Can  Puncher,  M-34140 
(July  28,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Edward  F.    Courtney,   M-34148    (Aug.   9, 
1945) 

State  taxation  of  Federal  employees  re- 
siding in  Yellowstone  National  Park. 
Memorandum  (Aug.  10,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34169     (Aug.    14, 
1945) 
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FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 
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Question  whether  Bureau  of  Mines  can 
employ  as  engineer  a  German  national. 
Solicitor's    Opinion,    M-34151     (Aug.    27, 
1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34195     (Sept.    5, 
1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's  Opinion,    M-34202     (Sept.    17, 
1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-34234  (Oct.  4, 1945) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34141  (Oct.  19, 1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34240     (Nov.    20, 
1945) 

Title  to  an  invention  made  by  an  em- 
ployee of  the  Interior  Department,  which 
was  disclosed  in  full  to  others  before  Nov. 
17,  1942,  and  not  developed  thereafter  is 
governed  by  general  rules  of  law  rather 
than  by  Departmental  Order  No.  1763. 
Solicitor's  Opinion,  M-34276  (Dec.  6,  1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-34278  (Dec.  7, 1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34284     (Dec.    10, 
1945) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34246     (Dec.    17, 
1945) 


FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 
GENERALLY— Continued 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34314     (Jan.    28, 
1946) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34336     (Jan.    29, 
1946) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34293     (Feb.    28, 
1946) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's     Opinion,    M-34391     (Mar.     7, 
1946) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34381     (Mar.    13, 
1946) 

Contract  provisions  of  the  Bur.  of  Rec- 
lamation for  a  40-hour  week  derive  from 
the  requirement  of  sec.  23  of  the  act  of 
Mar.  28,  1934,  which  provides,  with  respect 
to  Govt,  employees  on  projects  (not  sub- 
ject to  the  Classification  statutes),  '"that 
the  regular  hours  of  labor  shall  not  be 
more  than  40  per  week;  and  all  overtime 
shall  be  compensated  for  at  the  rate  of  not 
less  than  time  and  one-half. 
Letter  to  Senator  O' Daniel  (Hours  of 
Labor)   (Apr.  10,  1946) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

A  pump,  blower,  compressor  and  rotary 
internal  combustion  engine  and  a  roller 
mill  which  are  particularly  adaptable  to 
research  activities  performed  by  the  De- 
partment may  properly  be  certified  under 
the  act  of  Mar.  3,  1883,  as  amended  (35 
U.S.C.  45),  as  liable  to  be  used  in  the 
public  interest. 

W.   Hodge   Caraway,   M-34366    (Apr.   11, 
1946) 
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Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  De- 
partment. 

An  automatic  sprinkling  device  which 
can  be  used  by  the  Govt  wherever  lawns 
and  plants  are  regularly  watered  may 
properly  be  certified  as  liable  to  be  used 
in  the  public  interest  under  the  act  of 
Mar.  3,  1883,  as  amended  (35  U.S.C.  45). 
Ralph  V.  Biggins,  M-34434  (Apr.  11, 
1946) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  De- 
partment. 

A  sprinkling  device  operated  by  the 
sun's  rays  which  can  be  used  by  the  Govt, 
wherever  lawns  and  plants  are  regularly 
watered  may  properly  be  certified  as  liable 
to  be  used  in  the  public  interest  under  the 
act  of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45). 

Ralph    V.    Eiggins,    M-34475     (Apr.    11, 
1946) 

Rights  of  the  Government  in  invention 
made  by  employee  of  the  Interior  De- 
partment. 

An  engineering  draftsman  whose  duties 
consist  of  preparing  maps  and  performing 
other  drafting  assignments,  and  recording 
and  plotting  field  notes,  is  not  engaged  in 
investigation  or  research  within  the  mean- 
ing of  Departmental  Order  No.  1763,  Nov. 
17,  1942. 

Alsel    T.    Jespersen,    M-34495    (Apr.    22, 
1946) 

Rights  of  the  Government  in  invention 
made  by  employees  of  the  Interior  De- 
partment. 

The  compilation  of  data  from  aerial 
photographs  and  the  operation  of  stereo- 
scopic plotting  instruments  are  not  tasks 
involving  research  or  investigation  within 
the  meaning  of  Departmental  Order  No 
1763,  Nov.  17, 1942. 
Ben  F.  Martin,  M-34461  (May  9,  1946) 

Device  for  Reproducing  Accurate  Spac- 
ings  on  a  Reduced  Scale. 
Departmental  Order  No.  1763— Govern- 


FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 
GENERALLY— Continued 
mental  duties  of  employees.  Government's 
right  to  use  invention  under  act  of  June 
25, 1910,  as  amended. 
Gus  J.  Kokott,  M-34506  (May  9,  1946) 

Charges  of  maladministration  at  CPS 
Camp  No.  Ill,  Mancos  Project,  Colorado. 

Held:  The  charges  of  Assignee  LeCompte 
are  largely  substantiated  by  the  record, 
and  it  is  suggested  that  the  Department  of 
Justice  be  requested  to  consider  the  advisa- 
bility of  discontinuing  opposition  to  the 
appeal  or  obtaining  a  reversal  of  the  con- 
viction. If  conviction  stands,  the  further 
suggestion  should  be  made  that  the  At- 
torney General  consider  recommending  a 
pardon. 
Memorandum  (May  23,  1946) 

Bureau  of  Budget  Cir.  No.  A-38,  May  12, 
1945,  does  not  affect  existing  law  so  as  to 
preclude  the  authority  of  Bur.  of  Indian 
Affairs  where  there  is  Government  proper- 
ty on  hand  at  any  Indian  reservation  or 
school  not  required  for  use  or  benefit  of 
Indians  of  that  reservation  or  school  to 
move  such  property  to  such  other  Indian 
reservations  or  schools  where  it  may  be 
required. 

Eisenhart,    Purchasing    Officer,    M-34500 
(June  3,  1946) 

An  invention  not  related  to  duties  of  an 
employee  of  Interior  Department,  devel- 
oped without  the  use  of  Govt,  time,  facili- 
ties or  financing,  and  without  aid  of  Govt, 
information  not  available  to  public,  is  not 
required  to  be  assigned  to  Govt,  under 
Departmental  Order  No.  1763,  Nov.  17;  1942. 
David  V.  Black,  M-34518  (June  4,  1946) 

There  is  no  authority  in  law  for  the 
purpose  of  public  liability  and  property 
damage  insurance  by  the  Department  cov- 
ering the  operation  of  its  motor  vehicles 
by  its  employees. 

Departmental  Safety  Committee,  M-34555 
(July  15,  1946) 

The  invention  of  a  metallurgical  process 
for  dissolving  precious  metals  is  not  related 
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to  the  assigned  duties  of  a  safety  engineer 
employed  by  the  Bur.  of  Mines  to  engage 
in  mine  safety  work. 
John  F.  Shaw,  M-34550  (July  22,  1946) 

Employees  of  Solid  Fuels  Administra- 
tion for  War  are  employees  "within  the 
scope  of  the  compensation  schedule  fixed 
by"  the  Classification  Act  of  1923,  as 
amended,  and  the  amendatory  act  of  Aug. 
1,  1941,  authorizing  within-grade  salary 
advancements,  and  of  Federal  Employees 
Pay  Act  of  1945. 

Solicitor's    Opinion,    M-34502     (June    24, 
1946) 

The  prohibition  contained  in  Art.  I,  sec. 
9,  cl.  8  of  the  Constitution  of  the  U.S. 
stands  in  the  way  of  transferring  Reclama- 
tion engineers  to  the  payroll  of  a  foreign 
nation  in  the  absence  of  legislation  so 
permitting. 
Solicitor's  Opinion,  M-34655  (Aug.  2, 1946) 

Federal  Employees  Pay  Acts  of  1945, 
1946  are  applicable  to  employees  paid 
compensation  pursuant  to  Classification 
Act  of  1923,  as  amended  or  statutory  sal- 
aries otherwise  specifically  prescribed  in 
acts  of  Congress. 
Alaska  Railroad,  M-34603   (Aug.  6,  1946) 

A  joint  filler  developed  in  a  laboratory  of 
the  Bur.  of  Reclamation  by  chief  of  the 
laboratory  whose  duties  include  the  inves- 
tigation of  such  materials  is  required  to 
be  assigned  to  the  Govt,  under  Depart- 
mental Order  No.  1763,  Nov.  17,  1942. 
Marvin  W.  Spindler,  M-34612  (Aug.  8, 
1946) 

In  the  absence  of  contrary  evidence, 
apparatus  for  supplying  gas  under  pres- 
sure will  not  be  considered  to  result  from 
the  research  and  investigatory  duties  of  a 
chemist  engaged  in  studying  laboratory 
scale  methods  of  processing  and  treating 
shale  oil  products. 
Richard  J.  Shaw,  M-34545  (Aug.  13, 1946) 

Means  for  utilizing  mine  waste  to  per- 
mit maximum  recovery  of  bedded  ore, 
which  is  particularly  applicable  to  the  re- 
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covery  of  potash,  invented  by  employee  of 
Geological    Survey   whose   duties   include 
research  relating  to  mining  of  potash,  is 
required   to  be   assigned   to   Govt,   under 
Departmental   Order   No.    1763,   Nov.    17, 
1942. 
Walter  B.  Lang,  M-34617  (Sept.  3,  1946) 

A  heat  transfer  device,  suitable  for  syn- 
thetic liquid  fuels  processes,  invented  by 
chemical  engineer  whose  duties  include 
research  into  synthetic  fuels  equipment,  is 
required  to  be  assigned  to  Govt,  under 
Departmental  Order  No.  1763. 
Max  Leva,  M-34640  (Sept.  20,  1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature 
on  antistrike  affidavit,  prescribed  by  de- 
partmental regulation,  does  not  nullify 
effect  of  affidavit  and  does  not  preclude 
payment  of  employee's  salary  from  funds 
appropriated  by  act. 
Alaska  Railroad,  M-34704  (Sept.  30, 1946) 

Transparent  display  and  album  sheet 
developed  on  own  time,  without  use  of 
Govt,  facilities,  financing  or  information 
not  available  to  public  by  a  chemical  engi- 
neer employed  by  Department,  engaged  in 
synthetic  liquid  fuels  research,  is  not  re- 
quired to  be  assigned  to  Govt,  by  Depart- 
mental Order  No.  1763. 
Ernest  M.  Cohn,  M-34698  (Oct.  2,  1946) 

Transfer  of  Inspector-Appraiser  in  Ter- 
ritorial Surplus  Property  Office  to  Indian 
Service. 

Solicitor's    Opinion,    M-34721     (Oct.    21, 
1946) 

The  Federal  Tort  Claims  Act  was  ap- 
proved Aug.  2,  1946.  It  covers  death  or  in- 
jury to  persons  and  damage  to  property.  It 
places  the  U.S.  in  virtually  the  same  legal 
position  as  private  employer  whose  em- 
ployee has  caused  damage  to  a  third  party. 
Field  Investigations  of  Accidents  ( Oct.  25, 
1946) 

The  invention  of  a  door-locking  device 
is  unrelated  to  the  duties  of  an  engineer, 
employed  by  the  Department  of  Interior 
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in  connection  with  the  inspection  of  coal 
mines. 

Rights  of  Government  in  Invention  Made 
by  Employee  of  the  Interior  Department, 
M-34718  (Oct  29,  1946) 

Rights  of  the  United  States  in  inven- 
tion made  by  employee  of  the  Interior 
Department. 
Solicitor's  Opinion,  M-33989  (Nov.  1, 1946) 

A  mere  conjecture  that  an  invention  will 
be  used  by  the  Govt,  unsupported  by  fac- 
tual information  or  the  considered  admin- 
istrative judgment  of  the  Bureau  by  which 
the  inventor  is  employed,  is  insufficient 
basis  for  the  issuance  of  a  certificate  of 
public  interest  under  the  act  of  Mar.  3, 
1883,  as  amended. 

Solicitor's  Opinion,  M-34718  (Nov.  18, 
1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress)  since  the  damage  was  not 
caused  by  the  negligent  or  wrongful  act 
or  omission  of  the  Govt,  employee  who  was 
operating  the  Government-owned  vehicle 
at  the  time  of  the  collision  with  the  claim- 
ant's automobile. 
W.  W.  Wehner,  M-34543  (Nov.  25,  1946) 

The  receipt  of  an  evacuee's  property  for 
storage  in  a  Govt  warehouse  and  the  fail- 
ure to  return  the  property  on  proper  de- 
mand or  explain  the  failure  to  return 
constitute  negligence  entitling  the  evacuee 
to  compensation  under  the  Federal  Tort 
Claims  Act. 

Mrs.  Bin  Nakagawa,  M-34528  (Dec  2, 
1946) 

The  receipt  of  an  evacuee's  property  for 
storage  in  a  Govt,  warehouse  and  the  fail- 
ure to  return  the  property  on  proper  de- 
mand or  explain  the  failure  to  return 
shows  negligence  on  part  of  Govt,  person- 
nel, entitling  the  evacuee  to  payment  under 
the  Federal  Tort  Claims  Act. 

Mrs.  Teiho  Hashida,  M-34639  (Dec  3 
1946)  '      ' 

An  invention  report  will  not  be  trans- 
mitted to  the  Attorney  General  with  a 
request  for  patent  prosecution  under  the 
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act  of  Mar.  3,  1S83,  as  amended,  unless  it 
affirmatively  appears  that  private  counsel, 
formerly  employed  to  prosecute  the  patent 
application,  will  not  proceed  with  such 
prosecution. 

Transmission  of  Invention  Report  to  Attor- 
ney General  for  Prosecution,  M-34782 
(Dec.  11,  1946) 

Employees  of  the  Secretary's  Office  may 

be  assigned  to  the  work  of  the  Committee, 
but  it  would  appear  that  the  bureaus  would 
have  no  authority  to  reimburse  the  Secre- 
tary's Office. 

Pacific  Northwest  Coordination  Committee, 
M-34827   (Jan.  7,  1947) 

Liability  of  Government  for  injuries  to 
employees  being  transported  to  and  from 
work.  Compensable  under  U.S.  Employees' 
Compensation  Act  when  transportation  is 
in  interest  of  Government 
Memorandum  (Jan.  30,  1947) 

Payment  of  fees  to  witnesses  summoned 
to  appear  and  testify  at  hearings  before 
the  Federal  Petroleum  Board.  Except  as 
to  Govt,  officers  and  employees,  they  shall 
be  the  same  as  the  fees  paid  to  witnesses 
attending  the  U.S.  courts. 

Officers    and    employees    of   the    Govt, 
summoned  as  witnesses  for  the  Govt.,  are 
entitled  to  receive  necessary  expenses  in- 
cident to  travel. 
Memorandum  (Feb.  4,  1947) 

Certifying  officer  would  not  be  relieved 
of  liability  under  act  of  Dec.  29,  1941,  by 
endorsement  of  voucher  by  Chairman, 
Suggestions  Committee,  to  effect  that  pay- 
ment would  comply  with  provisions  of  act 
of  Aug.  2,  1946,  and  E.O.  No.  9817.  *  *  * 
Solicitor's  Opinion,  M-34851  (Feb.  14, 
1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  it  has  not  been 
established  that  the  injury  and  damage 
complained  of  were  caused  by  the  negli- 
gent or  wrongful  act  or  omission  of  a 
Govt,  employee.  Administrative  Determi- 
nation. 

Solicitor*     Opinion,    M-34585     (Feb.     17, 
1947) 
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Person  employed  under  cooperative 
agreement  to  which  U.S.  is  party  regarded 
as  employee  of  U.S.  only  if  (a)  person 
holds  appointment  from  official  of  Govt, 
authorized  to  make  appointments  and  (b) 
activities  of  person  in  performance  of 
work  are  supervised  and  controlled  by 
Federal  officials. 

Society  for  Applied  Anthropology,  M-34863 
(Mar.  6,  1947) 

Liability  of  Govt,  for  acts  of  cooperative 
employees. 

Driving  of  Govt,  automobiles  by  em- 
ployees under  cooperative  agreements,  who 
are  not  on  Bureau's  staff;  liability  of 
Govt. 

Cooperative  Employees,  M-34898  (Mar.  24, 
1947) 

Applicability  of  the  United  States  Em- 
ployees' Compensation  Act  to  employees  of 
the  Geological  Survey  who  are  engaged 
in  State  cooperative  work  and  who  are 
paid  directly  from  State  funds.  Held:  that 
a  person  employed  under  a  cooperative 
agreement  is  an  employee  if  appointed  by 
an  official  authorized  to  appoint  and  if  his 
work  is  supervised  by  Federal  officials. 
Memorandum  Opinion  (Mar.  28,  1947) 

The  invention  of  a  catalyst  intended  to 
be  used  in  the  Fischer-Tropsch  synthesis 
is  so  related  to  the  general  field  of  an 
assignment  to  study  the  mechanism  of  the 
Fischer-Tropsch  synthesis  as  to  require 
the  assignment  to  the  Govt,  under  Depart- 
mental Order  1763  of  such  an  invention 
made  in  the  course  of  the  inventor's 
research. 

The  fact  that  an  invention  developed  as 
part  of  the  inventor's  duties,  on  Govt, 
time,  with  the  use  of  Govt,  facilities  and 
financing,  may  not  have  been  completely 
reduced  to  practices  at  the  time  the  in- 
ventor left  the  service  of  the  Govt,  does 
not  prevent  such  an  invention  from  falling 
within  the  scope  of  Departmental  Order 
No.  1763. 

Rights  of  United  States  in  Invention  and 
Documents  Relevant  Thereto,  M-34831 
(Apr.  8,  1947) 
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Claims  have  been  reconsidered  and 
denied  under  the  Federal  Tort  Claims  Act, 
since  property  was  lost  as  the  result  of  the 
capsizing  of  a  ferry  boat  operated  by  its 
owner  who  was  not  an  employee  of  the  U.S. 
No  officer  or  employee  of  the  Govt,  was 
negligent  in  arranging  for  the  ferry  service. 

A  ferryman  or  other  common  carrier  en- 
gaged in  transporting  Govt,  employees  at 
the  customary  rates  and  at  the  expense  of 
the  Govt,  is  not  an  "employee  of  the  Govt." 
within  the  meaning  of  the  Federal  Tort 
Claims  Act. 

Solicitor's  Opinion,  M-34250  (Apr.  15, 
1947) 

A  device  useful  in  his  work  invented  by 
an  employee  of  the  Dept.  of  the  Interior 
whose  research  duties  involve  the  applica- 
tion of  known  principles  to  practical  prob- 
lems rather  than  basic  research  did  not 
arise  in  the  course  of  the  inventor's  as- 
signed duties. 

Rights  in  Inter sectometer  Invented  oy  Em- 
ployee of  the  Interior  Department,  M-34904 
(Apr.  15,  1947) 

The  assignment  of  a  Bur.  of  Mines  em- 
ployee to  a  private  industrial  plant  for  the 
purpose  of  engaging  therein  in  some  au- 
thorized line  of  research  and  investigation, 
the  reports  on  which  will  be  available  to 
any  interested  persons,  is  proper  and 
authorized. 

Assignment  of  Government  Research  Per- 
sonnel to  Work  in  Industrial  Plants,  M- 
34920  (Apr.  23, 1947) 

Oil  and  Gas  Leases — Reinstatement  of 
Rejected  Applications — Reopening  of 
Closed  Cases. 

Annie  L.  Hill  v.  N.  S.  Williams  &  T.  G. 
hiddell,  Las  Cruces  062812,  059866,  059584, 
032127  T,  Mrs.  Jimmie  Saunders,  N.  S. 
Williams  &  T.  C.  Liddell,  A-24248,  A-24255 
(Apr.  30,  1947). 

Under  Order  No.  1763  an  invention  is 
considered  made  within  the  general  scope 
of  an  employee's  governmental  duties  and 
must  be  assigned  to  the  Govt,  when  the 
Govt,  furnishes  a  part  of  the  materials,  an 
equal  part  of  the  financing,  and  50  percent 
of  the  time  for  making  the  invention. 
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If  an  employee's  duties  require  scientific 
originality  in  the  recognition  and  solution 
of  geological  problems,  He  is  engaged  in 
research  and  investigation. 

An  invention  relevant  to  the  field  of  an 
employee's  assigned  inquiries  and  arising 
in  the  course  of  his  duties  of  research  and 
investigation  within  the  meaning  of  Order 
No.  1763  is  required  to  be  assigned  to  the 
Govt. 
Stanley  E.  Norris,  M-34918  (May  6,  1947) 

An  elevator  operator  employed  by  the 
Department  whose  duties  do  not  include 
research  or  investigation  is  not  required 
by  Departmental  Order  No.  1763  to  assign 
to  the  Govt,  patent  rights  in  an  improved 
vise  which  was  developed  on  his  own  time, 
without  the  use  of  Govt,  facilities  or  finan- 
cing, and  without  the  aid  of  Govt,  informa- 
tion not  available  to  the  public. 

An  improved  vise  which  will  be  useful  to 
the  Govt,  may  properly  be  certified  as  being 
in  the  public  interest  under  the  act  of 
Mar.  3,  1883,  as  amended  (35  U.S.C.  45). 
Ben  E.  Thomas,  M-34881  (May  8,  1947) 

An  invention  made  by  an  employee  of  the 
Interior  Department  while  on  military  fur- 
lough, which  did  not  arise  in  the  course  of 
assigned  research,  was  not  made  or  devel- 
oped with  GoVt.  facilities  or  financing,  or 
on  the  Govt's,  time,  or  with  Govt,  informa- 
tion not  available  to  the  public,  is  not  re- 
quired to  be  assigned  to  the  Govt,  under 
Order  No.  1763. 
Marlow,  M-34923  (May  8,  1947) 

The  Atomic  Energy  Act  reserved  all 
fissionable  materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Aug.  1,  1946.  Unless 
the  lease,  permit  or  license  was  actually 
issued  to  the  applicant  before  Aug.  1,  1946, 
the  reservation  must  be  inserted.  Even  in 
the  absence  of  the  reservation,  a  mineral 
lessee  must  confine  his  mining  operations 
to  the  extracting  of  those  minerals  for 
which  the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
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be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications     for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges   for   National   Forest  pur- 
poses under  the  act  of  Mar.  20,  1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
fissionable  source  material  reservations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of 
deposits  of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
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mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which   confidential  information 
was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source  ma- 
terials reservation.  If,  however,  the  same 
land  contained  substantial  deposits  of  fis- 
sionable materials  E.O.  No.  9701  was  appli- 
cable after  the  reservation  of  E.O.  No.  9613, 
and  the  land  is  now  subject  to  the  Atomic 
Energy  Act. 

Section  5(b)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1917) 

So  long  as  the  use  of  orthodichlorbenzene 
is  exclusively  for  the  purpose  of  controlling 
aquatic  weeds — a  plant  life — there  would 
be  no  infringement  of  a  patent  claim  which 
extends  only  to  methods  of  controlling  ani- 
mal, larval,  or  microbic  life  by  the  use  of 
chlorinated  hydrocarbons.  A  patent  claim 
infringement  depends,  not  upon  what  is 
manufactured  or  sold  by  the  patentee  or 
licensee,  but  upon  what  is  actually  pat- 
ented. 

Use  of  Chlorinated  Hydrocarbons  for  Weed 
Control  in  Aqueous  Bodies,  M-34932  (May 
23,  1947) 

Department  employee  engaged  in  re- 
search and  investigation,  with  duties  re- 
quiring development  and  improvement  of 
geophysical  instruments,  under  Order  No. 
1763  is  required  to  assign  invention  to 
Govt.  It  is  made  during  time  inventor  was 
employed  by  Govt. 

Rights  in  an  Improved  Sensitive  Instru- 
ment Bearing  Invented  by  Employee  of 
Interior  Department,  M-34931  (June  2, 
1947) 

Funds  appropriated  under  1947  appro- 
priation act  are  not  available  for  transfer 
of  personnel  from  Washington  to  the  field 
offices  to  effect  the  decentralization  pro- 
gram. Funds  which  may  be  appropriated 
269-098 — 74 29 
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for  fiscal  year  1948  under  Interior  Depart- 
ment bill  would  appear  to  be  available  for 
this  purpose. 
Memorandum  (June  10,  1947) 

Electrical  lineman  employed  by  Depart- 
ment whose  duties  do  not  include  research 
or  investigation  is  not  required  by  Dept. 
Order  No.  1763  to  assign  to  Govt,  patent 
rights  in  air-conditioning  device  for  auto- 
mobiles developed  on  his  own  time,  own 
facilities  and  financing,  and  without  aid  of 
Govt,  information  not  available  to  public. 
The  device  useful  to  the  Govt,  may  prop- 
erly be  certified  as  being  in  the  public  in- 
terest under  the  act  of  Mar.  3,  1883,  as 
amended  (35  U.S.C.  45). 
Rights  of  Electrical  Lineman  Employed  by 
Department  in  Invention  Unrelated  to  His 
Work,  M-34977  (July  25, 1947) 

Departmental  Order  No.  1763  does  not 
require  mining  engineer  employed  by  De- 
partment to  assign  to  Govt,  patent  rights 
in  mine  cage  safety  stop  developed  on  his 
own  time,  with  his  own  facilities  and 
financing,  and  without  aid  of  Govt,  infor- 
mation not  available  to  the  public.  A  mine 
cage  safety  stop  which  will  be  useful  to  the 
Govt,  may  properly  be  certified  as  being  in 
the  public  interest  under  act  of  Mar.  3, 
1883,  as  amended  (35  U.S.C.  45). 
Rights  of  Mining  Engineer  Employed  by 
Department  in  Invention  Unrelated  to  His 
Work,  M-34530  (Aug.  13, 1947) 

Can  an  alternate  named  by  the  member 
of  the  Board  on  Geographic  Names  to  at- 
tend a  meeting  in  his  stead  properly  cast 
the  vote  of  that  member? 

As  long  as  voting  in  absentia  is  not  for- 
bidden it  would  seem  that  an  alternate 
could  cast  a  member's  vote. 
Solicitor's  Opinion,  M-35002  (Oct.  3,  1947) 

An  employee  of  the  Interior  Department 
who  has  made  an  invention  assignable  to 
the  Department  is  precluded  from  filing 
patent  applications  in  foreign  countries  un- 
til the  Govt's,  interest  in  foreign  patent 
protection  is  determined  by  the  Dept.  of 
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Commerce  at  the  request  of  the  Solicitor 
pursuant  to  Patent  Regulation  sec.  6.2e. 
Employees'  Rights  in  Invention  Which  is 
Assignable  to  the  Department  of  the  Inte- 
rior, P-10  (Dec.  3, 1947) 

It  is  proper  to  base  the  wages  of  the 
employees  of  the  Alaska  Railroad  upon  the 
"prevailing  wages"  and  the  "40-hour  work- 
week," and  there  is  no  legal  objection  to 
the  inclusion  in  the  basic  rate  of  compen- 
sation of  a  cost  of  living  differential. 
Solicitor's  Opinion,  M-35030  (Mar.  26, 
1948) 

An  Indian  tribe  or  band  is  not  an  agency 
of  the  U.S.  within  the  meaning  of  the  Fed- 
eral Tort  Claims  Act. 

A  member  of  an  Indian  tribe  or  band, 
while  engaged  in  an  activity  of  the  tribe 
or  band,  is  not  ipso  facto  an  employee  of  the 
U.S.;  and  payment  cannot  properly  be 
made  under  the  Federal  Tort  Claims  Act 
for  damage  caused  by  him. 
Farmers  Insurance  Exchange,  T-53  (Apr. 
5,  1948) 

Discussion  of  speech  made  by  Commis- 
sioner in  which  he  pointed  out  to  members 
of  the  above  club  that  it  was  up  to  the 
people  of  Calif,  to  decide  whether  they  de- 
sired either  to  have  Congress  pass  an  act 
for  the  construction  of  Folsom  Dam  for 
flood  control  and  navigation  purposes  only, 
or  whether  they  preferred  to  have  the  dam 
constructed  as  a  multiple-purpose  dam  for 
irrigation  and  power  as  well.  The  former 
method  would  require  construction  by  the 
Army  Engineers  while  the  latter  would 
necessitate  construction  by  the  Bur.  of 
Reclamation. 

Considered  in  the  aggregate,  the  Federal 
Reclamation  Laws  vest  in  the  Commis- 
sioner the  duty  of  making  investigations, 
surveys  and  examinations  of  prospective 
projects  and  to  place  them  in  the  form  of 
public  reports  before  the  President  and 
Congress.  If  the  public  is  informed  of  the 
plans  and  purposes  of  the  Govt.,  greater 
cooperation  can  be  obtained  and  more  cer- 
tain are  they  of  being  achieved. 

In  the  Fact  Finders'  Act  of  Dec.  5,  1924, 
authority  is  granted  to  enter  into  agree- 


FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 
GENERALLY— Continued 

ments  with  States,  municipalities  and 
other  interests  for  cooperative  investiga- 
tions. It  is  elementary  in  the  administra- 
tion of  a  program  under  the  Federal 
Reclamation  Laws  that  the  interests  of  the 
people  come  first  and  that  they  must  be 
kept  advised  at  all  times  of  the  plans  being 
developed  by  the  Bur.  of  Reclamation  and 
that  they  must  be  enabled  intelligently  to 
advise  with  the  Bur  of  Reclamation  in  the 
development  of  those  plans.  The  only  way 
in  which  this  can  be  done  is  by  the  dis- 
semination of  adequate  information  by 
consultation  and  discussion  with  local 
groups,  reports,  printed  publications,  or 
other  media.  Congress  has  not  only  recog- 
nized the  authority  of  the  Bur.  of  Recla- 
mation to  disseminate  useful  information 
but  it  has,  by  specific  direction  in  the  ap- 
propriation acts  since  1942,  made  it  clear 
that  funds  appropriated  for  the  Bureau 
shall  be  available  for  that  purpose. 

The  Flood  Control  Act  of  Dec.  22,  1944, 
states  the  policy  of  Congress  "to  recognize 
the  interests  and  rights  of  the  States  in 
determining  the  development  of  the  water- 
sheds within  their  borders  and  likewise 
their  interests  and  rights  in  water  utiliza- 
tion and  control.  *  *  *"  An  examination 
of  the  statute  of  the  Anti-Lobbying  Act  is 
made  and  the  Solicitor's  Op.  M-35025,  Feb. 
3,  1948,  is  quoted,  which  centers  around 
the  practice  of  a  Bureau  chief  or  head  of  a 
Department  writing  letters  throughout  the 
country  sending  telegrams  for  organiza- 
tions, men  and  companies  to  write  to  their 
Congressmen  on  behalf  of  legislation, 
which  the  bill  is  designed  to  stop.  State- 
ments of  legislators  who  spoke  on  the  bill 
are  quoted  in  part.  The  applicability  of  the 
Anti-Lobbying  Act  to  a  particular  case 
would  necessitate  a  decision  on  the  follow- 
ing: (a)  Did  the  case  involve  the  use,  di- 
rectly or  indirectly,  of  appropriated 
funds?;  (b)  If  the  answer  to  question  (a) 
is  in  the  affirmative,  were  the  funds  ex- 
pended for  "personal  service,  advertise- 
ment, telegram,  telephone,  letter,  printed 
or  written  matter,  or  other  device?;  and 
(c)  If  the  answers  to  questions  (a)  and 
(b)  are  in  the  affirmative,  was  the  officer 
or  employee  who  was  responsible  for  the 
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expenditure  motivated  by  an  intent  or 
design  to  induce  or  cause  the  public  to 
bring  pressure  to  bear  upon  a  Member  or 
Members  of  Congress  with  respect  to  a 
pending  or  prospective  legislative  or  appro- 
priation item? 

The  language  of  the  act  "intended  or  de- 
signed to  influence  in  any  manner"  is  gen- 
eral and  indefinite.  There  is  a  possibility 
that  it  could  be  held  void  for  uncertainty 
and  that  may  be  one  reason  why  no  crimi- 
nal prosecution  has  been  attempted  in  the 
29  years  since  the  statute  was  enacted. 
Speech  Before  the  Kiwanis  Club  on  Nov. 
12,  19P,  on  Folsom  Dam  (Apr.  7,  1948) 

A  Govt,  employee  who  is  operating  a 
Govt.-owned  motor  vehicle  without  proper 
authorization  and  for  a  purpose  prohibited 
by  departmental  regulations  is  not  "acting 
within  the  scope  of  his  *  *  *  employment," 
within  the  meaning  of  that  phrase  as  used 
in  the  Federal  Tort  Claims  Act ;  and  pay- 
ment cannot  be  made  for  damage  caused 
by  him. 

Celestino  M.  Maestas,  et  ah,  T-132 
(Sept.  10,  1948) 

The  restrictions  in  sec.  306  of  the  Penalty 
Mail  Act  of  1948  are  applicable  only  to  the 
use  of  penalty  mail  by  agencies  of  the 
Government  in  the  distribution  of  matter 
to  the  public. 

The  publication  of  "Inside  Interior"  and 
its  distribution  among  the  personnel  of  the 
Department  relate  to  the  internal  manage- 
ment of  the  Department  and,  therefore, 
such  distribution  is  outside  the  scope  of 
sec.  306  of  the  Penalty  Mail  Act  of  1948. 
The  Scope  of  the  Penalty  Mail  Act, 
M-35070  (Sept.  21,  1948) 

Under  the  regulations  promulgated  pur- 
suant to  Order  No.  1615,  only  the  principal 
official  in  charge  of  a  field  organization  is 
an  accountable  officer.  Persons  who  are 
subordinate  to  the  official  in  charge  of  a 
field  organization  are  not  accountable 
officers,  even  though  they  may  occupy 
supervisory  positions. 

A  person  who  occupies  a  supervisory 
position  is  responsible,  and  need  sign  a 
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receipt,  only  for  property  in  his  personal 
custody. 

An  employee  of  the  Department  should 
not  be  required  to  reimburse  the  Govt,  by 
means  of  a  deduction  from  his  salary  for 
the  loss  of,  or  damage  to,  property  which 
has  been  placed  in  his  custody. 
Salary  Deductions  for  Government  Prop- 
erty Lost,  Destroyed,  or  Damaged,  M-35084 
(Feb.  4,  1949) 

There  is  disagreement  between  members 
of  the  field  staff  and  the  regional  office  to 
the  above.  The  views  are  as  follows: 

A  veteran  with  19  or  more  months  of 
military  service  may  escape  cultiva- 
tion requirements. 
A  veteran  with  less  than  19  months  of 
military  service,  but  sufficient  serv- 
ice to  permit  him  to  meet  the  re- 
quirements    of     the     law     as     to 
improvements   and   residence,    may 
make  satisfactory  final  proof  with- 
out a  showing  of  cultivation. 
A  veteran  may  make  final  proof  with- 
out a  showing  of  cultivation  if  proof 
is  timely  filed,  even  though  the  vet- 
eran may  have  less  than  19  months 
of  military  service. 
The  Chief  Counsel  is  unable  to  agree 
with  the  above  views.  The  regulations  re- 
quire cultivation  of  one-tenth  of  the  area 
of  the  entry  during  the  second  entry  year 
where  proof  is  submitted  during  that  year. 
There  is  no  exception. 
Cultivation  Requirements  on  Homesteads 
by  Veterans  (Oct.  28,  1949) 

An  employee  is  not  prohibited  by  the 
policies  of  the  Department  from  perform- 
ing private  work  for  pay  merely  because 
the  outside  work  is  of  the  same  kind  as  the 
work  he  performs  for  the  Govt.  The  test  is 
whether  such  work  is  done  during  duty 
hours  or  is  closely  related  to  his  official 
duties. 

Activity  of  Employee  Outside  Duty  Hours, 
M-36046  (July  26,  1950) 

An  employee  of  the  Department  who  has 
prepared  a  manuscript  on  land  laws  and 
regulations  and  who  has  done  a  substantial 
amount  of  work  on  the  manuscript  on  Govt. 
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time  would  be  precluded  from  accepting 
any  royalties  from  a  publishing  company 
that  published  the  manuscript.  Any  such 
royalties  should  be  covered  into  the  Treas- 
ury of  the  U.S. 

There  would  be  nothing  inappropriate 
from  the  legal  standpoint  if  the  head  of  the 
agency  employing  the  compiler  wrote  a 
foreword  to  the  manuscript  that  would 
point  out  the  value  of  the  work  but  state 
that  it  was  not  a  governmental  publication. 
However,  a  foreword  of  this  nature  might 
be  misinterpreted. 

Publication  of  Manuscript  on  Land  Laws 
and  Regulations,  M-36041  (July  26,  1950) 

The  final  sentence  in  sec.  6  of  the  act  of 
Aug.  24,  1912,  was  not  intended  to  restrict 
the  authority  of  the  head  of  an  executive 
department  of  the  Govt,  to  determine  with 
finality  whether  the  disclosure  to  the 
public,  to  the  Congress,  or  to  the  courts  of 
official  information  under  his  jurisdiction 
would  be  prejudicial  to  the  public  interest. 

The  sentence  in  question  would  not  per- 
mit an  employee  of  the  U.S.  to  convey  to  a 
member  or  a  Committee  of  Congress  con- 
fidential information  from  the  files  of  an 
executive  department  of  the  Govt,  without 
an  authorization  from  the  head  of  the  De- 
partment or  his  representative. 
Unauthorized  Disclosure  of  Confidential 
Information,  M-36028  (Sept.  22,  1950) 

The  act  of  Aug.  2,  1946,  does  not  au- 
thorize the  making  of  a  cash  award  to  an 
employee  of  the  Department  of  the  Interior 
who  makes  a  meritorious  suggestion  pro- 
posing an  improvement  in  the  operation  by 
Government  Services,  Inc.,  of  a  facility 
located  in  the  Interior  Department  Build- 
ing. 

Employee  Suggestions  Concerning  Opera- 
tion of  Government  Services,  Inc.,  M-36062 
(Dec.  13,  1950) 

Federal  employees  compensated  under 
provisions  of  the  Federal  Employees  Pay 
Act  of  1945  must  be  granted  within-grade 
salary  advances  upon  completion  of  waiting 
periods  as  prescribed  in  said  act. 
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Service  performed  in  other  agencies, 
which  has  been  performed  subsequent  to 
land  equivalent  increase  in  compensation, 
must  be  credited  in  computing  waiting 
period. 

Failure  of  prior  agency  to  grant  earned 
periodic  step-increase  in  compensation 
does  not  forfeit  the  right  of  employee  to 
receive  same,  simultaneously,  upon  his 
subsequent  appointment  in  a  different 
agency. 

The  commencement  of  waiting  periods  is 
fixed  by  statute  and  cannot  be  denied  or 
changed  by  the  exercise  of  administrative 
discretion,  where  the  conditions  for  eligi- 
bility prescribed  by  law  and  the  regula- 
tions of  the  U.S.  Civil  Service  Commission 
have  been  met  in  any  case. 

Corrective  administrative  action  may  be 
taken  to  grant  step-increases,  with  retro- 
active effect,  where  they  have  been  delayed 
solely  through  administrative  error,  delay, 
or  oversight 

Periodl<-  SU  p-Increases  in  Salary  (Apr.  27, 
1951) 

Where  Congress,  in  a  statute  authorizing 
a  particular  activity,  provides  that  the 
activity  may  be  carried  on  by  the  adminis- 
tering official  or  agency  "notwithstanding 
any  other  law,"  such  official  or  agency  is 
freed,  insofar  as  that  particular  activity  is 
concerned,  from  restrictive  provisions  of 
law  contained  elsewhere  in  statutes  of  gen- 
eral applicability,  and  is  restricted  only 
by  whatever  limitations  Congress  pre- 
scribes in  the  enabling  act. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
for  the  performance  by  the  latter  of  reha- 
bilitation and  betterment  work  under  the 
act  of  Oct.  7,  1949,  is  not  subject  to  the 
prohibition  contained  in  3648  U.S.  against 
the  advance  of  public  money. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
under  the  act  of  Oct.  7,  1949,  may  agree  to 
the  inclusion  of  a  provision  for  the  advance 
of  Govt,  funds  to  the  organization  prior  to 
the  performance  by  it  of  the  rehabilitation 
and  betterment  work  under  the  contract,  if 
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the  Secretary  deems  such,  a  provision  to  be 
reasonable  and  appropriate  for  the  protec- 
tion of  the  U.S. 

Advance  of  Funds  to  Water  Users'  Orga- 
nizations, M-36085  (July  11,  1951) 

An  employee  of  the  Defense  Minerals 
Administration  who  has  not,  contrary  to 
the  provisions  of  18  U.S.C.  434,  made  any 
recommendations  or  taken  any  action  with 
respect  to  his  own  application,  is  not  pro- 
hibited by  statute  from  receiving  assist- 
ance under  the  defense  programs  adminis- 
tered by  the  DMA. 

There  is  no  statutory  prohibition  against 
an  employee  of  another  agency  in  the  De- 
partment applying  for  and  receiving  from 
the  DMA  any  assistance  which  it  can  con- 
fer or  with  respect  to  which  it  may  make 
recommendations  under  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C.A.  App. 
2061-2166). 

No  exploration  contract  should  be  made 
with  any  employee  of  any  agency  of  the 
Department  until  the  Secretary's  views 
have  been  obtained. 

Applications  From  Employees  of  the  De- 
partment of  the  Interior  for  Assistance 
Under  the  Defense  Production  Act  of  1950, 
M-36067  (Sept.  11,  1951) 

The  Virgin  Islands  Corp.  is  a  wholly 
owned  Govt,  corporation,  and  is  an 
"Agency"  of  the  U.S.  within  the  meaning 
of  that  term  as  used  in  the  Federal  crim- 
inal statutes. 

An  officer  or  employee  of  VICORP,  in- 
cluding the  President,  is  an  officer  or  em- 
ployee of  the  U.S.,  and  as  such  is  subject 
to  the  penal  provisions  of  the  statutes 
applicable  to  other  Federal  officials  and 
employees. 

18  U.S.C.  434,  Supp.  Ill,  1&46  Ed.,  does 
not  prohibit  the  appointment  to  the  office 
of  the  President  of  VICORP  one  who  for- 
merly had  business  dealings  for  profit  with 
that  corporation.  This  statute  does,  how- 
ever, prohibit  the  President  of  VICORP 
from  transacting  any  business  on  behalf 
of  VICORP  with  any  business  entity  in 
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whose  pecuniary  profits  he  is  directly  or 

indirectly  interested. 

Appointment  of  the  President  of  the  Virgin 

Islands   Corporation,   M-36100    (Sept.  20, 

1951) 

Employees  of  the  Bureau  of  Reclama- 
tion will  not  be  compensated  under  the 
provisions  of  the  Interior  Department  Ap- 
propriation Act,  1952,  for  losses  of  per- 
sonal property  occurring  as  incidents  of 
their  employment. 

Claim  of  Daryl  L.  Roberts,  et  al.,  T-401 
(Ir.)(Oct.  29,  1951) 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from 
the  U.S.  to  a  station  overseas,  and  who  is 
thereafter  separated  from  the  service 
overseas  for  reasons  which  are  beyond  the 
control  of  the  individual  and  are  accept- 
able to  the  employing  department  or  agen- 
cy, is  entitled  to  travel  at  Govt,  expense 
to  his  place  of  residence  in  the  U.S.,  with- 
out regard  to  the  length  of  his  overseas 
service. 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from 
the  U.S.  to  a  station  overseas,  and  who 
has  served  overseas  for  at  least  the  mini- 
mum period  prescribed  in  advance  by  the 
head  of  the  employing  department  or 
agency  (which  period  cannot  be  fixed  at 
less  than  one  year  or  more  than  three 
years),  is  entitled,  upon  being  separated 
from  the  service  overseas,  to  travel  at 
Govt,  expense  to  his  place  of  residence  in 
the  U.S.,  irrespective  of  whether  the  sepa- 
ration was  for  the  Govt's,  convenience  or 
his  convenience  and  irrespective  of  how 
much  longer,  if  any,  he  may  have  served 
overseas  beyond  the  minimum  period. 
Expenses  of  Return  Travel  Upon  Separa- 
tion From  the  Service  Overseas,  M--36140 
(Sept.  30,  1952) 

Doctrine  of  res  ipsa  loquitur  is  a  rule  of 
evidence  which  permits  an  inference  of 
negligence  by  furnishing  a  substitute  for 
it,  thus  relieving  the  claimant  of  the  bur- 
den of  producing  specific  proof  of  it. 
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The  doctrine  of  res  ipsa  loquitur  is  that 

(1)  if  the  cause  of  the  incident  is  known, 

(2)  if  the  thing  which  caused  the  damage 
was  under  the  control  of  the  defendant, 
and  (3)  if  the  incident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen 
if  those  who  have  control  use  proper  care, 
reasonable  evidence  is  afforded,  in  the  ab- 
sence of  an  explanation  by  the  defendant, 
that  the  incident  arose  from  want  of  care. 
Emard  Packing  Company,  T-545  (Aug. 
25,  1954) 

In  the  absence  of  a  clear  showing  of  a 
legislative  intent  to  effect  existing  rights 
and  obligations,  an  amendment  requiring 
the  insertion  of  a  reverter  clause  in  con- 
veyances of  small  tracts  to  Interior  De- 
partment employees  in  Alaska  will  not  be 
construed  to  apply  to  patents  issued  pur- 
suant to  leases  giving  the  holder  an  option 
to  purchase  in  effect  at  the  time  the  amend- 
ment is  enacted. 

Where  two  laws  are  enacted  four  days 
apart  providing  for  the  classification  of 
lands  in  Alaska  for  certain  purposes,  the 
first  of  which  specifically  states  that  the 
classification  shall  segregate  the  hind  from 
other  forms  of  disposal  and  the  second  of 
which  is  silent  on  the  point,  it  is  doubtful, 
in  the  absence  of  a  regulation  so  providing, 
that  classification  pursuant  to  the  second 
law  will  have  such  a  segregative  effect. 

A  regulation  providing  that  classifica- 
tion in  Alaska  under  a  law  authorizing 
such  classification  will  segregate  the  lands 
from  other  forms  of  disposal  would  not 
necessarily  be  ineffective. 
Small  Tract  Act — Effect  of  Amendment  on 
Existing  Leases — Effect  of  Classification 
in  Alaska  (Oct.  4,  1954) 
APPOINTMENT 

Application  of  the  overtime  compensa- 
tion law  (act  of  May  7,  1943,  Public  Law 
49 — 78th  Cong.)  to  one  employed  as  a  spe- 
cial consultant  on  a  per  diem  basis,  when 
actually  employed.  (William  A.  Brophy, 
Special  Consultant,  w.a.o.,  in  Div.  of 
Terr.) 

Memorandum  (June  28,  1943) 
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Propriety  of  employing  a  consulting  min- 
eral technologist  in  the  Bureau  of  Mines 
on  a  when  actually  employed  basis  when 
he  already  is  employed  as  a  consulting 
senior  geologist  in  the  Geological  Survey. 

Memorandum  (Nov.  23,  1943) 

Compensation    status    of    Federal    Em- 
ployees  under  appropriation  act  prohibi- 
tions against  employment  of  aliens. 
Solicitor's    Opinion,    M-33041     (May    26, 
1944) 

Prohibitions  against  Dual  Employment 
and  dual  compensation  of  Federal  employ- 
ees. 
Memorandum   (July  17,  1944) 

Appropriate  method  of  calculating  the 
annual  leave  credit  to  which  temporary  em- 
ployees who  become  indefinite  or  permanent 
employees,  without  break  in  service,  are 
entitled,   in   view   of  decision   of   Sept  11 

(B-44221),   rendered   to   the   Federal   Se- 
curity Agency.  Letter  to  Comptroller  Gen- 
eral sgd.  by  Under  Secretary  Fortas. 
Mrs.   Ruth   Schowalter  Kreitsch,  M-33804 

(Nov.  G,  1944) 

Employment  of  persons  from  private  in- 
dustry on  a  WAE  basis.  Memo  for  Direc- 
tor, Bur.  of  Mines. 

Solicito?-'s     Opinion,     M-33928     (Jan.     17, 
1&45) 

Employment  of  aliens. 
Solicitor's    Opinion,    M-33942     (Jan.    25, 
1945) 

Retirement  deductions. 
Solicitor's    Opinion,    M-33954     (Feb.    36, 
1945) 

Restrict  distribution. 
Solicitor's    Opinion,    M-33978     (Feb.    20, 
1945) 

Appointment  of  student  of  Government 
of  India  by  Bureau  of  Mines. 
Solicitor's  Opinion,  M-34036  (Apr.  7,  1945) 

Appointments  to  National  Indian  Insti- 
tute. 
Memorandum  (May  30,  1945) 
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Territorial  employees — appointive  juris- 
diction. 
Memorandum   (July  9,  1945) 

Question  whether  Bureau  of  Mines  can 
employ  as  engineer  a  German  national. 
Solicitor's  Opinion,  M-34151  (Aug.  27, 
1945) 

The  Act  of  Dec.  23,  1944  places  a  fiscal 
year  limitation  of  $5,000  upon  the  total 
compensation  to  be  paid. 
Memorandum  (Mar.  14,  1946) 

Change  in  official  station  of  civilian  offi- 
cer of  Department  under  certain  condi- 
tions may  be  regarded  as  transfer  entitling 
officer  to  payment  of  travel  expenses. 
Change  from  a  Secretarial  appointment  to 
a  Presidential  appointment  does  not  affect 
applicability  of  the  statute. 
Memorandum  (May  22,  1946) 

Bureau  of  Mines  is  authorized  with 
funds  made  available  by  transfer  under 
Military  Appropriation  Act,  1946,  Ordnance 
Department,  to  employ  an  alien  physical 
chemist  for  temporary  service. 
Dr.  Kurt  Wohl,  M-34525  (June  4,  1946) 

The  Federal  Registration  Board  is  not  a 
statutory  body.  As  a  matter  of  law  the 
Board  may  be  increased  to  six  members. 
As  a  question  of  policy  it  should  be  pointed 
out  that  it  will  bring  political  notice  of  pos- 
sible posts  to  fill. 

Proposal  to  Increase  the  Federal  Registra- 
tion Board  at  Hot  Springs  National  Park 
(June  20,  1946) 

Request  of  Acting  Governor  of  Virgin 
Islands  of  Apr.  20,  that  authorization  be 
issued  to  Dr.  Harry  L.  Butler  to  transport 
his  family  and  household  goods  from  New 
York  to  St.  Thomas,  V.I.,  under  his  trans- 
fer from  the  Dept.  of  Agriculture  to  the 
Govt,  of  the  Virgin  Islands,  which  became 
effective  Jan.  14,  1946. 

I  am  of  the  opinion  that  there  is  author- 
ity for  such  action. 
Solicitor's  Opinion,  M-34514  (July  9,  1946) 
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Alaska  Railroad  authorized  by  Interior 
Department  Appropriation  Act,  1947,  to 
employ  equipment  specialists  with  tem- 
porary sub-headquarters  in  U.S.  and  clerks 
and  stenographers  with  requirement  for 
preliminary  instructions  at  Washington, 
D.C.,  office  of  Railroad  prior  to  reporting 
to  Anchorage  headquarters.  Memo  for  Di- 
rector, Div.  of  Terr. 

Solicitor's    Opinion,    M-34678    (Sept.    20, 
1946) 

Recruits  for  service  with  the  Alaska 
Railroad  whose  residence  at  the  time  of 
employment  was  Washington,  D.C.,  may  be 
paid  travel  expenses  from  Washington, 
D.C.,  to  Anchorage,  Alaska.  Memo  for  Di- 
rector, Div.  of  Terr. 
Solicitor's  Opinion,  M-34772  (Dec.  4,  1946) 

Appointment  to  Office  in  the  Bureau  of 
Land  Management  of  an  individual  who 
owns  Private  interests  in  public  lands. 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau  of 
Land  Management.  It  would  be  contrary  to 
sound  policy  to  appoint  a  person  already 
holding  interests  in  public  land. 
Memorandum  (Dec.  12,  1946) 

Eligibility  for  official  position  of  a  person 
wTho  has  the  following  interests  in  public 
lands : 

Pending  application  to  exchange  pri- 
vate lands  for  public  lands. 

A  10-year  grazing  allotment  permit. 
A  grazing  license   on  a  year-to-year 
basis  and  undisclosed  interests  in  4  live- 
stock outfits. 
Decided: 

If  this  person  should  be  employed  his  ap- 
plication for  an  exchange  would  have  to 
be  denied,  he  could  receive  no  renewal  or 
increase  in  benefits  under  any  grazing 
permit  and  he  could  acquire  no  other  rights 
in  public  lands.  As  to  interests  in  public 
lands  held  by  this  person  at  the  time  of  his 
employment  while  there  is  no  law  against 
his  continuing  to  hold  them,  it  is  not  sound 
public  policy  to  allow  him  to  do  so. 
Memorandum   (Dec.  12,  1946) 
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Payment  of  transportation  expenses  of 
employee  transferred  to  Virgin  Islands. 

Payment  is  authorized  for  the  cost  of 
transporting  the  family  and  household 
goods  of  Dr.  Harry  L.  Butler,  employed  for 
service  in  the  Virgin  Islands,  from  New 
York  City  to  St.  Thomas,  Virgin  Islands. 

I  have  carefully  reconsidered  the  matter 
and  find  no  reason  for  changing  the  conclu- 
sion reached. 
Memorandum   (Dec.  20,  1946) 

Sec.  7  of  the  act  of  Aug.  2,  1946,  does  not 
prohibit  payment  of  travel  expenses  of  new 
appointees  employed  for  periods  of  less 
than  12  months. 

Payment  of  Travel  Expenses  of  New  Ap- 
pointees (Mar.  4,  1947) 

Person  employed  under  cooperative 
agreement  to  which  U.S.  is  party  regarded 
as  employee  of  U.S.  only  if  (a)  person 
holds  appointment  from  official  of  Govt, 
authorized  to  make  appointments  and  (b) 
activities  of  person  in  performance  of 
work  are  supervised  and  controlled  by 
Federal  officials. 

Society  for  Applied  Anthropology,  M-34863 
(Mar.  6, 1947) 

Liability  of  Govt,  for  acts  of  cooperative 
employees. 

Driving  of  Govt,  automobiles  by  em- 
ployees under  cooperative  agreements,  who 
are  not  on  Bureau's  staff ;  liability  of  Govt. 
Cooperative  Employees,  M-34898  (Mar.  24, 
1947) 

The  employment  in  a  temporary  position 
of  a  person  reduced  in  force  in  another 
portion  of  the  Department  where  his  status 
was  that  of  a  war  service  indefinite  em- 
ployee without  a  break  in  service  does  not 
make  the  employing  agency  liable  for 
accrued  annual  leave ;  nor  does  the  receipt 
of  his  salary  subject  such  person  to  the 
prohibition  of  the  dual  compensation  law. 
Transfer  From  War  Service  Indefinite  to 
Temporary  Position,  M-34951  (May  29 
1947) 

An  appointment  to  a  new  position  in  the 
Office  of  the  Secretary  may  be  made,  or  an 
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existing  occupied  position  may  be  re- 
classified in  a  higher  grade,  without  con- 
travening sec.  400  if  the  salary  of  the  new 
appointee  or  the  higher  salary  of  the  occu- 
pant of  the  reclassified  position  can  be  met 
for  the  entire  fiscal  year  from  the  appro- 
priation currently  available  for  the  pay- 
ment of  salaries  in  the  Office  of  the  Secre- 
tary, without  creating  a  deficit. 
Sec.  400,  Second  Deficiency  Appropriation 
Act,  1947  (P.L.  76,  80th  Congress),ll-3o007 
(Nov.  5,  1947) 

The  appointment  of  a  consultant  on  range 
management  problems  at  the  rate  of  $38.36 
per  day  under  Civil  Service  Schedule 
A8(iv)  is  proper.  The  limitation  of  $35 
per  day  prescribed  by  the  Interior  Depart- 
ment Appropriation  Act,  1948,  and  sec.  15 
of  the  act  of  Aug.  2,  1946,  applies  only  to 
such  employments  made  "by  contract." 
Consultant*,  M-35015   (Dec.  26,  1947) 

The  act  of  Aug.  2,  1946,  does  not  in  itself 
authorize  the  employment  of  consultants 
or  experts  without  regard  to  the  civil  serv- 
ice or  classification  laws.  Such  action  can 
be  taken  only  if  a  specific  statutory  autho- 
rization for  such  employment  be  found 
elsewhere. 

Funds  appropriated  to  the  Bur.  of  Land 
Management  in  the  Interior  Department 
Appropriation  Act,  1948,  are  not  available 
to  pay  the  compensation  of  a  consultant 
appointed  without  regard  to  the  civil  serv- 
ice and  classification  laws. 
Appointment  of  Consultants  and  Experts 
on  a  Temporary  or  Intermittent  Basis,  M- 
35023  (Feb.  13, 1948) 

Memo  re  resignation  of  the  Commis- 
sioner of  Indian  Affairs  and  advising  that 
the  position  of  the  Commissioner  of  Indian 
Affairs  should  be  filled  by  means  of  a 
Presidential  appointment  within  30  days 
from  the  date  of  the  acceptance  by  the 
President  of  the  resignation. 

1948  correspondence  file. 
Resignation    of    Commissioner   of   Indian 
Affairs  (June  8,  1948) 
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Designation  by  Regional  Director  of  an 
Acting  Regional  Director  who  is  not  a 
qualified  engineer  with  at  least  5  years' 
engineering  and  administrative  experi- 
ence— P.L.  841,  80th  Congress,  2d  Session. 

The  terms  of  a  statute  are  plain  in  refer- 
ring to  any  person  who  performs  the  duties 
of  any  such  position  and  there  is  no  basis 
for  concluding  that  it  means  anything  dif- 
ferent from  all  duties,  whether  they  be 
ministerial  or  judicial.  Since  the  duties 
and  responsibilities  of  a  Regional  Director 
are  analogous  to  that  of  Commissioner,  dif- 
fering only  in  scope  and  degree,  my  views 
as  expressed  above  would  apply  equally  to 
a  person  not  a  qualified  engineer  with  5 
years'  experience  designated  as  Acting  Re- 
gional Director. 
Memorandum  (Sept.  9,  1948) 

Sch.  A,  sec.  6.101  (m),  Civil  Service 
Regulations  is  intended  to  be  restricted  to 
appointments  which  deprive  appointees  of 
any  right  to  compensation.  However,  if 
compensation  is  fixed,  as  a  matter  of  law, 
the  compensation  cannot  be  waived  by  an 
appointee.  Par.  (m)  does  not  authorize  an 
excepted  appointment  to  position.  Accord- 
ing to  Personnel  Officer  of  BLM,  the  CSC 
in  letter  of  Dec.  19,  1949,  ruled  that  graz- 
ing district  advisers  fall  within  the  excep- 
tion stated  in  5  U.S.C.  1082(30),  Supp.  Ill, 
1946  Ed.  The  Commission  is  empowered 
under  sec.  1083  to  determine  finally 
whether  the  act  applies  to  specific  pro- 
visions. If  the  Department  appropriation 
act  for  1951  does  not  fix  a  salary  for  the 
advisers,  they  may  properly  be  given  ex- 
cepted appointments  under  Par.  (m)  of 
sec.  6.101  of  Civil  Service  Regulations. 
Appointments  Without  Compensation — 
Grazing  District  Advisers  (June  30,  1950) 

When  the  head  of  the  Department  de- 
sires to  take,  pursuant  to  authority  vested 
in  "the  Secretary  of  the  Interior,"  any  ac- 
tion having  legal  consequences,  such  action 
should  be  taken  in  his  capacity  as  Secre- 
tary of  the   Interior. 

Any  person  receiving  an  appointment  to 
a  public  office  must  derive  it  from  some 
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authority  higher  than  himself ;  and,  there- 
fore, it  would  be  improper  for  a  person 
holding  a  public  office  to  appoint  himself 
to  another  office. 

The  Secretary  of  the  Interior,  having 
established  a  subordinate  position  and 
prescribed  its  functions,  could  perform  the 
functions  of  the  position  instead  of  ap- 
pointing someone  to  the  position,  but,  in 
doing  so,  he  would  act  in  his  capacity  as 
Secretary  of  the  Interior  and  not  as  the 
occupant  of  the  subordinate  position. 

No  valid  legal  objection  could  be  made 
to  the  assumption  by  the  Secretary  of  the 
nominal  title  of  Administrator  of  a  depart- 
ment agency,  there  being  no  legal  power 
vested  in  the  position  and  the  actual  run- 
ning of  the  agency  being  entrusted  to  a 
head  having  an  official  title  other  than 
Administrator  and  having  functions  pre- 
scribed by  the  Secretary. 
Assumption  of  Additional  Titles  by  the 
Secretary  of  the  Interior,  M-36059 
(Nov.  22,  1950) 

The  Secretary  of  the  Territory  of  Alaska 
is  appointed  for  a  4-year  term  and,  there- 
fore, does  not  hold  a  "permanent"  or  "in- 
definite" appointment,  within  the  meaning 
of  these  terms  as  used  in  sec.  14  of  the 
Veterans  Preference  Act  of  1944. 

Sec.  14  of  the  Veterans  Preference  Act  of 
1944  is  not  applicable  to  officers  or  em- 
ployees of  territorial  or  insular  govern- 
ments established  under  the  authority  of 
the  U.S. 

The  Secretary  of  the  Territory  of 
Alaska  is  a  territorial  officer,  and  not  an 
officer  or  employee  of  the  Federal 
Government. 

Applicability  of  Section  14  of  Veterans 
Preference  Act  of  1944  to  Secretary  of 
Alaska,  M-36098  (Sept.  12,  1951) 

The  Virgin  Islands  Corp.  is  a  wholly 
owned  Govt,  corporation,  and  is  an  "Agen- 
cy" of  the  U.S.  within  the  meaning  of  that 
term  as  used  in  the  Federal  criminal 
statutes. 

An  officer  or  employee  of  VICORP,  in- 
cluding the  President,  is  an  officer  or  em- 
ployee of  the  U.S.,  and  as  such  is  subject 
to  the  penal  provisions  of  the  statutes  ap- 
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plicable    to    other    Federal    officials    and 
employees. 

18  U.S.C.  434,  Supp.  Ill,  1946  Ed.,  does 
not  prohibit  the  appointment  to  the  office 
of  the  President  of  ViCORP  one  who  form- 
erly had  business  dealings  for  profit  with 
that  corporation.  This  statute  does,  how- 
ever, prohibit  the  President  of  VICORP 
from  transacting  any  business  on  behalf  of 
VICORP  with  any  business  entity  in  whose 
pecuniary  profits  he  is  directly  or  indirect- 
ly interested. 

Appointment  of  the  President  of  the  Virgin 
Islands  Corporation,  M-36100  (Sept.  20, 
1951) 

The  Asst.  Director  of  the  Geological 
Survey,  if  present,  is  required  by  sec.  178 
of  the  Rev.  Stats,  to  perform  the  duties  of 
the  Director  in  the  event  of  the  latter's 
death,  resignation,  or  absence,  except 
where  the  provisions  of  sec.  178  have  been 
superseded  by  a  Secretarial  order  issued 
under  the  act  of  July  31, 1894. 

The  authority  and  responsibility  of  the 
Asst.  Director  of  the  Geological  Survey 
temporarily  to  perform  the  duties  of  the 
Director  under  sec.  178  of  the  Rev.  Stats. 
do  not  depend  upon  whether  the  Asst. 
Director  is  a  geologist. 

Under  the  act  of  July  31,  1894,  the  Sec- 
retary of  the  Interior  is  authorized,  if  he 
deems  such  action  advisable,  to  issue  an 
administrative  order  superseding  sec.  178 
of  the  Rev.  Stats,  and  depriving  the  Asst. 
Director  of  the  Geological  Survey  of  his 
statutory  authority  and  duty  as  temporary 
to  the  office  of  Director. 

The  Secretary  without  interfering  with 
the  statutory  Status  of  the  Asst.  Director 
of  the  Geological  Survey,  under  sec.  178  of 
the  Rev.  Stats.,  may  utilize  the  authority 
conferred  on  the  Secretary  in  the  act  of 
July  31,  1894,  by  designating  a  line  of  tem- 
porary succession  to  the  office  of  Director 
of  Geological  Survey  for  situations  when 
the  Director  is  absent  and  the  Asst. 
Director  is  also  absent  or  a  vacancy  exists 
in  the  latter  position. 

The  Secretary,  in  taking  action  under  the 
act  of  July  31, 1894,  is  limited  to  geologists 
in  prescribing  a  line  of  temporary  succes- 
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sion  to  the  office  of  Director  of  the  Geologi- 
cal Survey. 

The  Secretary's  authority  under  the  act 
of  July  31,  1894,  to  designate  a  line  of  tem- 
porary succession  to  the  office  of  the 
Director  of  the  Geological  Survey  relates 
only  to  situations  when  the  Director  of  the 
Geological  Survey  is  absent. 

The  Secretary  has  complete  discretion  to 
issue  whatever  directive  he  may  deem  ap- 
propriate respecting  temporary  succession 
to  the  office  of  Asst.  Director  of  the  Geo- 
logical Survey  in  the  event  of  the  death, 
resignation,  or  absence  of  that  officer. 

Temporary  Succession  to  the  Offices  of 
Director  and  Assistant  Director  of  the  Geo- 
logical Survey,  M-36133  (June  25,  1952) 

Although  there  is  no  legal  objection  to 
an  employee  of  the  Department  holding  a 
position  under  State  authority,  the  policy 
of  the  Department  forbids  such  employ- 
ment if  it  conflicts  or  interferes  with  the 
employee's  official  duties  as  an  employee  of 
the  Federal  Govt,  adversely  affects  the  De- 
partment's programs  or  relationship  with 
the  public. 

Dual  Employment  of  Personnel  by  Federal 
and  State  Agencies,  M-36136  (Sept.  19, 
1952) 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from 
the  U.S.  to  a  station  overseas,  and  who  is 
thereafter  separated  from  the  service  over- 
seas for  reasons  which  are  beyond  the  con- 
trol of  the  individual  and  are  acceptable 
to  the  employing  department  or  agency,  is 
entitled  to  travel  at  Govt,  expense  to  his 
place  of  residence  in  the  U.S.,  without  re- 
gard to  the  length  of  his  overseas  service. 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from 
the  U.S.  to  a  station  overseas,  and  who  has 
served  overseas  for  at  least  the  minimum 
period  prescribed  in  advance  by  the  head 
of  the  employing  department  or  agency 
(which  period  cannot  be  fixed  at  less  than 
one  year  or  more  than  three  years),  is  en- 
titled, upon  being  separated  from  the  serv- 
ice overseas,  to  travel  at  Govt,  expense  to 
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his  place  of  residence  in  the  U.S.,  irre- 
spective of  whether  the  separation  was  for 
the  Govt's,  convenience  or  his  convenience 
and  irrespective  of  how  much  longer,  if 
any,  he  may  have  served  overseas  beyond 
the  minimum  period. 

Expenses  of  Return  Travel  Upon  Separa- 
tion From  the  Service  Overseas,  M-36140 
(Sept.  30,  1952) 

The  provision  in  sec.  3  of  the  Veterans 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be 
restricted  to  veterans  when  veteran  eli- 
gibles  are  available,  applies  only  to  the 
competitive  civil  service.  The  restriction  in 
no  way  affects  the  superior  appointment 
preference  of  an  Indian  of  ^th  or  more  of 
Indian  ancestry  in  the  Bureau  of  Indian 
Affairs,  as  prescribed  by  regulations  of  the 
CSO  under  Sch.  A  governing  the  noncom- 
petitive service.  A  nonveteran  Indian  of 
%th  or  more  of  Indian  ancestry  has  a  su- 
perior appointment  preference  over  a  non- 
Indian  veteran  for  excepted  appointment 
to  the  positions  enumerated  in  sec.  3  of  the 
Veterans  Preference  Act  of  1944,  as 
amended. 

Appointment    of    Indians    to    Restrictive 
Positions,  M-36205  (June  4,  1954) 
ATTENDANCE  AT  MEETINGS 

RE :  Authority  of  the  Bureau  of  Mines 
to  authorize  two  of  its  employees  to  at- 
tend, at  Government  expense,  the  Customer 
Administrative  Class  of  the  International 
Business  Machines  Corporation  to  be  held 
at  Endicott,  New  York. 
Solicitor's  Opinion,  M-33818  (Oct.  23, 
1944) 

Can  an  alternate  named  by  the  mem- 
ber of  the  Board  on  Geographic  Names  to 
attend  a  meeting  in  his  stead  properly  cast 
the  vote  of  that  member? 

As  long  as  voting  in  absentia  is  not  for- 
bidden it  would  seem  that  an  alternate 
could  cast  a  member's  vote. 
Solicitor's  Opinion,  M-35002  (Oct.  3,  1947) 
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Authority    of    Director    of    Bureau    of 
Mines   to   Make    Certification   of   Certain 
Documents. 
Solicitor's  Opinion,  M-34022  (Apr.  5,  1945) 

1.  Govt,  not  bound  by  erroneous  ad- 
vice of  employees  acting  outside  scope  of 
authority. 

2.  E.O.  No.  6964  is  valid  and  applies  to 
lands  in  abandoned  military  reservations. 

3.  Land  in  abandoned  military  reserva- 
tions is  subject  to  disposal  under  the  Tay- 
lor Grazing  Act. 

Henry   W.  Parrott,  Spokane  019355   "A'", 
A-24363  (Aug.  19,  1946) 

1.  Govt,  not  bound  by  erroneous  advice 
of  employees  acting  outside  scope  of 
authority. 

2.  E.O.  No.  6964  is  valid  and  applies  to 
lands  in  abandoned  military  reservations. 

3.  Land  in  abandoned  military  reserva- 
tions is  subject  to  disposal  under  the  Tay- 
lor Grazing  Act. 

Henry   W.  Parrott,  Spokane  019355  "A", 
A-24363  (Apr.  9,  1947) 

As  the  Interior  Department  does  not 
operate  any  of  the  businesses  mentioned 
in  the  antidiscrimination  laws  enacted  by 
the  D.C.  Legislative  Assembly  in  1872  and 
1873,  those  laws  could  have  no  applicabil- 
ity to  the  personnel  of  the  Dept. 

Persons  who  conduct  on  park  lands  in 
the  D.C,  under  concession  contracts  with 
this  Department,  businesses  of  the  types 
mentioned  in  the  1872  and  1873  antidis- 
crimination laws  of  the  D.C.  Legislative 
Assembly  are  subject  to  a  fine  or  imprison- 
ment, or  both,  and  to  the  forfeiture  of  their 
right  to  do  business  on  the  park  lands  if 
they  discriminate  against  any  customer  or 
would-be  customer  on  the  basis  of  race, 
color,  creed,  or  national  origin. 
District  of  Columbia  Antidiscrimination 
Laws,  M-38026  (Feb.  13,  1950) 

A  man  from  the  Bur.  of  Mines  assigned 
to  work  on  the  International  Information 
and  Education  program  of  the  U.S.  Govt, 
in  Mexico  City,  secured  insurance  for  a 
Govt.-owned  vehicle  at  the  request  of  the 
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State  Department,  and  now  wishes  to  be 
reimbursed. 

Tbe  insurance  is  deemed  to  be  for  the 
protection  of  the  man  in  question,  thus 
he  may  not  be  reimbursed. 

There  must  be  specific  authorization  to 
use  appropriated  funds  for  the  payment 
of  insurance  premiums.  The  Bur.  of  Mines 
has  no  such  statutory  authority. 

The  Dept.  of  State  has  authorized  pay- 
ment of  insurance  premiums  for  official 
autos  in  countries  where  it  is  required  by 
law.  It  is  not  required  by  Mexican  law. 

The  Federal  Tort  Claims  Act  does  not 
apply  to  claims  arising  in  a  foreign  country. 
Insurance  on  Government  Cars  in  Mexico 
(May  19, 1950) 

When  the  head  of  the  Department  de- 
sires to  take,  pursuant  to  authority  vested 
in  "the  Secretary  of  the  Interior,"  any  ac- 
tion having  legal  consequences,  such  action 
should  be  taken  in  his  capacity  as  Secre- 
tary of  the  Interior. 

Any  person  receiving  an  appointment  to 
a  public  office  must  derive  it  from  some 
authority  higher  than  himself ;  and,  there- 
fore, it  would  be  improper  for  a  person 
holding  a  public  office  to  appoint  himself 
to  another  office. 

The  Secretary  of  the  Interior,  having  es- 
tablished a  subordinate  position  and  pre- 
scribed its  functions,  could  perform  the 
functions  of  the  position  instead  of  appoint- 
ing someone  to  the  position,  but,  in  doing 
so,  he  would  act  in  his  capacity  as  Secre- 
tary of  the  Interior  and  not  as  the  occupant 
of  the  subordinate  position. 

No  valid  legal  objection  could  be  made 
to  the  assumption  by  the  Secretary  of  the 
nominal  title  of  Administrator  of  a  depart- 
ment agency,  there  being  no  legal  power 
vested  in  the  position  and  the  actual  run- 
ning of  the  agency  being  entrusted  to  a 
head  having  an  official  title  other  than  Ad- 
ministrator and  having  functions  pre- 
scribed by  the  Secretary. 
Assumption  of  Additional  Titles  by  the 
Secretary  of  the  Interior,  M-36059  (Nov. 
22,  1950) 
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OFFICERS — Continued 
AWARDS 
There  is  nothing  in  the  act  of  June  26, 
1944,  under  which  suggestions  system  was 
established,  that  would  preclude  Sugges- 
tions Committee  from  considering  for  cash 
awards  the  ideas  of  employees  which  have 
not    been    acted    upon    by   the   Board   of 
Awards  at  the  time  those  employees  left 
the  service  of  the  Department. 
Memorandum   (July  26,  1946) 

Certifying  officer  would  not  be  relieved 
of  liability  under  act  of  Dec.  29,  1941,  by 
endorsement  of  voucher  by  Chairman,  Sug- 
gestions Committee,  to  effect  that  payment 
would  comply  with  provisions  of  act  of 
Aug.  2,  1946,  and  E.O.  No.  9817.  *  *  * 
Solicitor's  Opinion,  M-34851  (Feb.  14, 
1947) 

An  employee  cannot  be  given  both  a 
within-grade  salary  advancement  and  a 
cash  award  for  a  suggestion  which  he  has 
made  and  which  has  been  adopted. 
Within-Grade  Salary  Adjustment  and 
Cash  Awards,  M-35099  (May  25,  1949) 

The  act  of  Aug.  2,  1946,  does  not  autho- 
rize the  making  of  a  cash  award  to  an  em- 
ployee of  the  Department  of  the  Interior 
who  makes  a  meritorious  suggestion  pro- 
posing an  improvement  in  the  operation  by 
Government  Services,  Inc.,  of  a  facility  lo- 
cated in  the  Interior  Department  Building. 
Employee  Suggestions  Concerning  Opera- 
tion of  Government  Services,  Inc.,  M-36062 
(Dec.  13, 1950) 

As  a  gold  watch  is  not  a  "certificate"  or 
an  "emblem",  the  Secretary  of  the  Interior 
is  not  authorized  to  award  a  gold  watch  to 
an  officer  or  employee  who  receives  the  De- 
partment's Distinguished  Service  Honor 
Award. 

Replacing    Gold    Honor    Award    Medals 
With  Watches,  M-36129  (May  8,  1952) 

The  Interior  Incentive  Awards  Commit- 
tee is  not  precluded  from  making  an  award 
to  a  retired  employee  of  the  Department 
for  a  suggestion  made  before  his  retire- 
ment. 
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A  request  to  the  Incentive  Awards  Com- 
mittee phrased  as  a  "withdrawal"  of  a  sug- 
gestion may  be  treated  as  a  request  to 
postpone  consideration  of  the  suggestion, 
when  such  an  intent  can  be  reasonably  in- 
ferred from  the  surrounding  circum- 
stances. 

The  Incentive  Awards  Committee,  in 
making  an  award  to  a  retired  employee  for 
a  suggestion  made  and  adopted  during  his 
active  service,  can  properly  take  into  con- 
sideration any  increased  value  to  the  Govt, 
that  may  have  resulted  from  improvements 
made  by  the  employee  in  the  suggestion 
between  the  time  of  its  original  submis- 
sion and  the  time  of  the  employee's  retire- 
ment from  the  Govt. 

Award  to  Retired  Employee  in  Incentive 
Awards  Program,  M-36130  (Oct.  1,  1952) 

BONDS 

Liability  under  a  surety  bond  whose 
condition  clause  is  so  worded  as  to  cover, 
in  addition  to  the  position  specified,  periods 
of  duty  in  an  identical  position  in  various 
field  ofiices  of  this  OflSce. 
Memorandum  (Mar.  7,  1945) 

COMPENSATION 

Re  :  Classification  status  and  application 
of  the  salary  differential  benefits  pre- 
scribed by  the  Department's  regulations  of 
January  20,  1943,  to  certain  employees  of 
the  Virgin  Islands. 
Solicitor's  Opinion,  M-33073  (May  6,  1943) 

Amendment  to  the  Urgent  Deficiency 
Appropriation  Act,  1943,  "section  shall  not 
operate  to  deprive  any  such  person  of 
payment  for  leaves  of  absence  or  salary." 
Memorandum  (June  24,  1943) 

Application  of  the  overtime  compensa- 
tion law  (act  of  May  7,  IMS,  Public  Law 
49 — 78th  Cong.)  to  one  employed  as  a 
special  consultant  on  a  per  diem  basis, 
when  actually  employed.  (William  A.  Bro- 
phy,  Special  Consultant,  w.a.o.,  in  Div.  of 
Terr.) 
Memorandum  (June  28,  1943) 
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Re:    Prohibition    against    accepting    of 
municipal  grants  by  territorial  field  serv- 
ice employees. 
Memorandum   (May  13,  1944) 

Re :    Compensation    status    of    Federal 
Employees  under  appropriation  act  prohi- 
bitions against  employment  of  aliens. 
Solicitor's    Opinion,    M-33641     (May    26, 
1944) 

Re :  Dual  employment  of  Territorial 
field  service  employees.  Memo  for  Direc- 
tor, Div.  of  Terr. 

Solicitor's    Opinion,    M-33674     (June    12, 
1944) 

Re:  Prosecution  of  Patent  Application 
by   Private   Attorney   Under   the   Act    of 
March  3,  1883. 
Robert  L.  Evans,  M-33680  (July  6,  1944) 

Right  of  the  United  States  to  inven- 
tion made  by  employees  of  the  Interior 
Department. 

J.  L.  Buckmaster  &  J.  G.  Lewis — "Stereo- 
blique  Plotter",  M-33705    (July  14,  1944) 

Overtime  compensation  of  unclassified 
Departmental  Employees. 

Clarifying  the  extent  of  the  application 
of  the  war  overtime  pay  statutes  to  certain 
types  of  unclassified  employees  of  the 
Department. 

Solicitor's    Opinion,    M-33662     (July    15, 
1944) 

Prohibitions  Against  Dual  Employment 
and      Dual      Compensation      of     Federal 
Employees. 
Memorandum  (July  17,  1944) 

Liability  of  employees  for  negligent  acts. 
No  authority  for  collection  from  employee 
of  amount  paid  by  Government. 
Solicitor's  Opinion,  M-33907  (Jan.  4,  1945) 

Overtime  Compensation. 
Solicitor's    Opinion,    M-33914     (Jan.    31, 
1945) 

Hours  of  Work. 
Solicitor's  Opinion,  M-34029  (Apr.  5,  1945) 
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Legality  of  WAE  employee  holding  elec- 
tive office  as  clerk  for  school  district. 

Federal  Employee-National  Park  Serv- 
ice-Hatch Act-Executive  Order  of  Jan- 
uary 17,  1873. 
Memorandum  (Apr.  14,  1945) 

Regulatory   Authority  of  Civil   Service 
Commission  re  Overtime  Compensation. 
Solicitor's    Opinion,    M-33979     (Apr.    18, 
1945) 

Federal    Employees— Retired    Commis- 
sioned   Officers— Eligibility    for    Civilian 
Employment— Dual     Compensation     Stat- 
utes—Economy Act  Provisions. 
Solicitor's  Opinion,  M-34126  (Aug.  2, 1945) 

Compensation  for  Holidays  After  Leave- 
Without-Pay  Status. 
Memorandum  (Oct.  15,  1945) 

Hours  of  Labor  for  Wage  Board  Em- 
ployees. 
Memorandum  (Jan.  5,  1946) 

The  Act  of  Dec.  23,  1944,  places  a  fiscal 
year  limitation  of  $5,000  upon  the  total 
compensation  to  be  paid. 
Memorandum  (Mar.  14,  1946) 

There  is  no  legal  objection  to  publica- 
tion outside  office  hours  of  a  professional 
place  name  journal  by  employees  of  Geog- 
raphy, Board  on  Geographical  Names, 
provided  that  such  employees  obtain  ap- 
proval by  the  Secretary  prior  to  launching 
the  publication. 

Private  Business  Activities  of  Government 
Employees,  M-34422  (Apr.  22,  1946) 

Bureau  of  Mines  is  authorized  with 
funds  made  available  by  transfer  under 
Military  Appropriation  Act,  1946,  Ord- 
nance Department,  to  employ  an  alien 
physical  chemist  for  temporary  service. 
Dr.  Kurt  Wohl,  M-34525  (June  4,  1946) 

Since  duties  of  Governor  of  Virgin 
Islands  are  classified  in  accordance  with 
provisions  of  Classification  Act  of  1923,  as 
amended,  incumbent  of  position  is  entitled 
to  territorial  salary  differential  benefits. 
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Total    payment    prohibited    in    excess    of 
$10,000  per  annum.  Memorandum  for  the 
Director,  Div.   of  Territories  and  Island 
Possessions. 

Solicitor's    Opinion,    M-34606     (July    13, 
1946) 

There  is  legally  authorized  the  utiliza- 
tion of  funds  from  the  appropriation 
"Emergency  Fund  for  the  President"  (P.L. 
334,  79th  Congress),  for  costs  of  admin- 
istration of  E.O.  No.  9728  (11  F.R.  5593), 
"Authorizing  the  Secretary  of  the  Interior 
to  take  possession  of  and  to  operate  certain 
coal  mines,"  notwithstanding  the  provi- 
sions of  sec.  213  of  the  act  of  June  27,  1944 
(58  Stat.  361),  known  as  the  Russell 
Amendment  to  the  Independent  Offices 
Appropriation  Act,  1945.  See  90  Cong.  Rec. 
3059,  Mar.  24,  1944. 
Memorandum   (July  23,  1946) 

Federal  Employees  Pay  Acts  of  1945, 
1946  are  applicable  to  employees  paid  com- 
pensation pursuant  to  Classification  Act 
of  1923,  as  amended  or  statutory  salaries 
otherwise  specifically  prescribed  in  acts  of 
Congress. 
Solicitor's  Opinion,  M-34603  (Aug.  6, 1&46) 

Classification.  The  position  of  the  Gov- 
ernor of  the  Virgin  Islands  is  subject  to 
the  Classification  Act  of  1923,  and  the  De- 
partment is  without  authority  to  fix  the 
salary  of  the  Governor  at  $10,000. 
Solicitor's  Opinion,  M-34725  (Oct.  24, 
1946) 

The  revocation  by  the  Secretary  of  a 
personnel  action  by  the  Admr.  of  the  Puer- 
to Rico  Reconstruction  Admin.,  changing 
the  salary  of  the  General  Counsel,  is  not 
retroactive  in  effect. 

Authority  of  Administrator  of  Puerto  Rico 
Reconstruction  Administration  over  Re- 
classification of  Position  of  General  Coun- 
sel (Nov.  4,  1946) 

A  Federal  employee  on  terminal  leave 
from  a  position  excepted  from  the  Civil 
Service  and  Classification  laws  is  not  en- 
titled to  payment  for  such  leave  at  the 
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augmented   salary   rate  provided   by   the 
Federal  Employees'  Pay  Act  of  1946,  such 
position  not  being  within  the  purview  of 
that  act. 

Application  of  Federal  Employees'  Pay 
Acts,  M-34756  (Nov.  19,  1946) 

Payment  is  authorized  for  the  cost  of 
transporting  the  family  and  household 
goods  of  Dr.  Harry  L.  Butler,  employed 
for  service  in  the  Virgin  Islands,  from 
New  York  City  to  St.  Thomas,  Virgin 
Islands. 

I  have  carefully  reconsidered  the  matter 
and  find  no  reason  for  changing  the  con- 
clusion reached. 

Payment  of  Transportation  Expenses  of 
Employee  Transferred  to  Virgin  Islands 
(Dec.  20,  1946) 

Legal  obligation  of  Chief  Clerk  to  honor 
power  of  attorney  to  collect  salary  of  Fed- 
eral employee  for  application  against  in- 
debtedness due  Federal  Credit  Union. 

No   legal   obligation   on   part   of   Chief 
Clerk,  in  the  circumstances,  to  honor  the 
power  of  attorney. 
Memorandum  (Dec.  26,  1946) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  commu- 
nities in  which  they  work  and  adjusting 
their  wage  rates  to  comparable  levels  un- 
der the  general  supervision  of  the  Gover- 
nor of  Alaska,  is  a  wage-fixing  authority 
within  the  purview  of  sec.  23  of  the  act  of 
Mar.  28,  1934. 

The  procedure  followed  by  the  Chief 
Engineer  in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar  to 
that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sev- 
eral trades  and  occupations  whose  wages 
are  adjusted  from  time  to  time  by  wage- 
fixing  authority  is  mandatory  under  sec. 
23  of  the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
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fixed   on   a    daily    or   hourly    basis,    or   a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of  40 
hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees  of 
the   Alaska    Road    Commission,    M-34680 
(Apr.  4,  1947) 

An  appointment  to  a  new  position  in  the 
Office  of  the  Secretary  may  be  made,  or 
an  existing  occupied  position  may  be  re- 
classified in  a  higher  grade,  without  con- 
travening sec.  400  if  the  salary  of  the  new 
appointee  or  the  higher  salary  of  the  occu- 
pant of  the  reclassified  position  can  be  met 
for  the  entire  fiscal  year  from  the  appro- 
priation currently  available  for  the  pay- 
ment of  salaries  in  the  Office  of  the  Sec- 
retary, without  creating  a  deficit. 
Sec.  400,  Second  Deficiency  Appropriation 
Act,  19/t7  (P.L.  76,  80th  Congress),  M- 
35007  (Nov.  5,  1947) 

The  appointment  of  a  consultant  on 
range  management  problems  at  the  rate  of 
$38.36  per  day  under  Civil  Service  Sched- 
ule A8(iv)  is  proper.  The  limitation  of  $35 
per  day  prescribed  by  the  Interior  Depart- 
ment Appropriation  Act,  1948,  and  sec.  15 
of  the  act  of  Aug.  2,  1946,  applies  only  to 
such  employments  made  "by  contract." 
Consultants,  M-35015  (Dec.  26,  1947) 

It  is  proper  to  base  the  wages  of  the 
employees  of  the  Alaska  Railroad  upon 
the  ''prevailing  wages"  and  the  "40-hour 
workweek,"  and  there  is  no  legal  objection 
to  the  inclusion  in  the  basic  rate  of  com- 
pensation of  a  cost  of  living  differential. 
Solicitor's  Opinion,  M-35030  (Mar.  26, 
1948) 

Correspondence  indicates  that  Mr. 
Bunger's  salary  and  expenses  are  to  be 
paid  from  funds  appropriated  for  the  Mis- 
souri River  Basin  project.  The  detail  of 
Mr.  Bunger  as  a  field  official  to  duty  in 
Washington  is  not  forbidden  by  the  act  of 
June  22,  1906.  If  Mr.  Bunger's  detail  is 
regarded  as  an  interdepartmental  detail, 
consideration  must  be  given  to  sec.  601  of 
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the  Economy  Act  (47  Stat.  417,  31  U.S.C, 
686).  Mr.  Bunger's  salary  is  chargeable  to 
the  appropriation  from  which  he  is  regu- 
larly paid.  However,  extra  expenses  (per 
diem,  traveling,  etc.)  cannot  be  so  charged 
to  Missouri  River  Basin. 
Use  of  Missouri  Basin  Funds  for  Payment 
of  Mills  E.  Bunger  while  on  Detail   to 
Study  Commercial  Synthetic  Liquid  Fuels 
Plants  (Apr.  5,  1948) 

Where  the  one-year  contract  of  Counsel, 
the  Alaska  R.R.,  was  terminated  prior  to 
its  expiration  date  in  a  manner  contrary 
to  the  provisions  of  the  Veterans  Pref- 
erence Act  of  1944,  and  pursuant  to  the 
recommendation  of  the  Civil  Service  Com- 
mission Counsel,  has  been  reinstated  for 
a  period  sufficient  in  time  to  enable  him  to 
complete  a  full  year  of  service,  compensa- 
tion should  not  be  paid  to  him  for  the 
period  of  some  11  weeks  between  the  dates 
of  termination  and  reinstatement,  when  he 
rendered  no  services  to  the  Railroad. 
Payment  of  Compensation  to  Counsel, 
the  Alaska  Railroad,  M-35039  (May  7, 
1948) 

Under  sec.  10  of  the  Interior  Department 
Appropriation  Act,  1949,  limiting  the 
amount  of  appropriations  available  for 
expenditure  for  the  compensation  of  em- 
ployees engaged  in  personnel  work,  the 
criterion  is  the  percentage  of  the  employee's 
time  that  is  devoted  to  the  subjects  men- 
tioned in  the  statutory  standard,  and  not 
the  degree  of  the  employee's  responsibility 
concerning  such  matters  or  the  type  of 
work  done  by  the  employee. 
Appropriation  Limitation  on  Personnel 
Administration,  M-35060  (July  16,  1948) 
The  rates  of  compensation  per  annum 
for  the  statutory  positions  of  the  Under 
Secretary,  the  Assistant  Secretaries,  and 
the  Solicitor  are  increased  from  $10,000 
per  annum  to  $10,330  per  annum  under 
Title  III  of  the  Postal  Rate  Revision  and 
Federal  Employees  Salary  Act  of  1948. 

Title  III  did  not  increase  the  rate  of 
compensation  of  the  Director,  Oil  and  Gas 
Division,  for  which  provision  is  made  in 
annual  appropriation  acts. 
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See  decision  of  the  Comptroller  General, 
dated  July  26,  1948  (B-78269)  attached  to 
opinion. 

Application  of  Title  III,  Postal  Rate  Re- 
vision and  Federal  Employees  Salary  Act 
of  1948,  M-35065  (Aug.  6,  1948). 

The  committee  is  convinced  that  time 
and  a  half  should  be  paid  for  work  over 
40  hrs.  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly : 

The  provision  for  payment  of  overtime 
of  one  and  a  quarter  beyond  48  hrs.  should 
continue  in  effect  until  Dec.  31,  1949.  From 
Jan.  1,  1950,  to  Dec.  31,  1951,  overtime  of 
one  and  a  half  beyond  44  hrs.  should  be 
paid. 

After  Jan.  1,  1952,  overtime  of  one  and 
a  half  beyond  40  hrs.  should  be  paid. 
Recommendations  of  Hearing  Committee 
Concerning  the  Overtime  Provisions  of  the 
Regulations  Governing  Labor  Standards 
Applicable  to  Employees  of  National  Park 
Service  Concessioners.  Report  of  Hearing 
Attached.  (Dec.  27,  1948) 

Could  Comptroller  General's  decision 
B-81630,  Jan.  24,  1949,  be  used  as  author- 
ity to  deduct  from  the  salaries  of  employees 
the  value  of  property  for  which  they  have 
been  responsible,  in  the  event  of  its  loss  or 
destruction  ? 

The  foregoing  decision  related  to  the 
liability  of  certifying  officers  and  does  not 
apply  to  all  employees. 

For  further  discussion  of  the  question 
see  Solicitor's   Opinion  M-35084,   Feb.  4, 
1949. 
Memorandum  (Sept.  26,  1949) 

Where  several  attorneys  unite  in  a  com- 
mon defense  of  the  interests  of  their  clients 
against  the  adverse  claim  of  another  in  an 
Osage  Indian's  estate,  it  is  proper  to  regard 
their  employment  as  a  joint  undertaking 
for  the  purpose  of  computing  their  com- 
pensation under  the  departmental  fee 
schedule. 

Estate  of  Woodrow  Pryor,  Unallotted 
Osage  Indian,  Probate  45257-39,  890-49, 
IA-12  (Nov.  30,  1949) 

A  sum  owing  to  a  former  employee  of 
this  Department,  covering  salary  earned 
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and  traveling  expenses  incurred  during  his 
employment,   cannot   properly   be   set   off 
against  the  amount  which  the  Department 
has  paid  to  a  third  person  in  settlement 
of  a  claim  under  the  Federal  Tort  Claims 
Act  arising  out  of  the  negligent  conduct 
of  the  employee  in  question. 
Set-off  of  Money  Owing  to  Former  Em- 
ployees, M-36023  (Jan.  11,  1950) 

Sch.  A,  sec.  6.101  (m),  Civil  Service 
Regulations  is  intended  to  be  restricted  to 
appointments  which  deprive  appointees  of 
any  right  to  compensation.  However,  if 
compensation  is  fixed,  as  a  matter  of  law, 
the  compensation  cannot  be  waived  by  an 
appointee.  Par.  (m)  does  not  authorize  an 
excepted  appointment  to  position.  Accord- 
ing to  Personnel  Officer  of  BLM,  the  CSC 
in  letter  of  Dec.  19, 1949,  ruled  that  grazing 
district  advisers  fall  within  the  exception 
stated  in  5  U.S.C.  1082(30),  Supp.  Ill,  1946 
Ed.  The  Commission  is  empowered  under 
sec.  1083  to  determine  finally  whether  the 
act  applies  to  specific  provisions.  If  the 
Department  appropriation  act  for  1951  does 
not  fix  a  salary  for  the  advisers,  they  may 
properly  be  given  excepted  appointments 
under  Par.  (m)  of  sec.  6.101  of  Civil  Serv- 
ice Regulations. 

Appointments     Without     Compensation — 
Grazing  District  Advisers  (June  30,  1950) 

In  view  of  the  statutory  provisions  pro- 
hibiting the  payment  to  a  Govt.  Employee 
of  compensation  in  excess  of  his  salary, 
the  Department  would  not  be  warranted 
in  furnishing  subsistence  to  its  personnel 
without  clearance  in  advance  from  the 
Comptroller  General. 

Rates  for  Furnishing  Subsistence  m  Kind, 
M-36058  (Nov.  3,  1950) 

Federal  employees  compensated  under 
provisions  of  the  Federal  Employees  Pay 
Act  of  1&15  must  be  granted  within-grade 
salary  advances  upon  completion  of  wait- 
ing periods  as  prescribed  in  said  act. 

Service  performed  in  other  agencies, 
which  has  been  performed  subsequent  to 
land  equivalent  increase  in  compensation, 
must  be  credited  in  computing  waiting 
period. 
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Failure  of  prior  agency  to  grant  earned 
periodic  step-increase  in  compensation 
does  not  forfeit  the  right  of  employee  to 
receive  same,  simultaneously,  upon  his 
subsequent  appointment  in  a  different 
agency. 

The  commencement  of  waiting  periods 
is  fixed  by  statute  and  cannot  be  denied 
or  changed  by  the  exercise  of  administra- 
tive discretion,  where  the  conditions  for 
eligibility  prescribed  by  law  and  the  reg- 
ulations of  the  U.S.  Civil  Service  Com- 
mission have  been  met  in  any  case. 

Corrective  administrative  action  may 
be  taken  to  grant  step-increases,  with  ret- 
roactive effect,  where  they  have  been 
delayed  solely  through  administrative  er- 
ror, delay,  or  oversight. 
Periodic  Step-Increases  in  Salary  (Apr. 
27,  1951) 

The  Interior  Incentive  Awards  Commit- 
tee is  not  precluded  from  making  an  award 
to  a  retired  employee  of  the  Department 
for  a  suggestion  made  before  his 
retirement. 

A  request  to  the  Incentive  Awards  Com- 
mittee phrased  as  a  "withdrawal"  of  a 
suggestion  may  be  treated  as  a  request  to 
postpone  consideration  of  the  suggestion, 
when  such  an  intent  can  be  reasonably 
inferred  from  the  surrounding  circum- 
stances. 

The  Incentive  Awards  Committee,  in 
making  an  award  to  a  retired  employee  for 
a  suggestion  made  and  adopted  during  his 
active  service,  can  properly  take  into  con- 
sideration any  increased  value  to  the 
Govt,  that  may  have  resulted  from  im- 
provements made  by  the  employee  in  the 
suggestion  between  the  time  of  its  original 
submission  and  the  time  of  the  employee's 
retirement  from  the  Govt. 
Award  to  Retired  Employee  in  Incentive 
Awards  Program,  M-36130  (Oct.  1,  1952) 
CONFLICT  OF  INTERESTS 

Legality  of  Restrictive  Covenant  in  Con- 
tract of  Federal  Employee  with  Former 
Employee. 

Solicitor's    Opinion,    M-34019     (May    21, 
1945) 
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Transfer  of  Inspector-Appraiser  in  Ter- 
ritorial Surplus  Property  Office  to  Indian 
Service. 
Solicitor's    Opinion,    M-34721     (Oct     21. 

Painters  employed  by  the  Department 
whose  duties  do  not  include  research  or 
investigation  are  not  required  by  Depart- 
mental Order  No.  1763  to  assign  to  the 
Govt,  patent  rights  in  a  fireproof  coating 
related  to  their  work  which  was  developed 
on  their  own  time,  without  the  use  of  Govt, 
facilities  or  financing,  and  without  the  aid 
of  Govt,  information  not  available  to  the 
public.  It  may  properly  be  certified  as 
being  in  the  public  interest. 
Rights  of  Painters  Employed  by  Depart- 
In  vent  ion  Related  to  Their  Work. 
M-34883   'Apr.  2.  1947) 

Although  there  is  no  legal  objection  to 
an  employee  of  the  Department  holding  a 
position  under  State  authority,  the  policy 
of  the  Department  forbids  such  employ- 
ment if  it  conflicts  or  interferes  with  the 
employee's  official  duties  as  an  employee 
of  the  Federal  Govt.,  adversely  affects  the 
Departments  programs  or  relationship 
with  the  public. 

Dual  Employment  of  Personnel  by  Federal 
and  State  Agencies,  M-36136  (.Sept.  19, 
1952) 

Legality    of    interest    held    in    Pacific 

Northwest  Mining  Co.  by  Stephen  TV.  Zol- 

dok.  an  employee  of  the  Bur.  of  Mines,  in 

relation  to  Docket  Xo.  DMEA  2123  (Lead- 

.  Contract  Idm-i_- 

The  employees'  work  with  the  Bureau 
has  not  been  in  connection  with  the  admin- 
istration of  the  contract  involving  his 
property  though  the  Bureau  is  conducting 
investigations  there. 

Sec.  4  of  the  act  of  Feb.  25.  1913.  pro- 
hibits any  employee  holding  an  interest  in 
a  mine  under  investigation.  Mr.  Zoldok 
must  either  divest  himself  of  his  stock  or 
resign  from  the  Department. 
Memorandum   (Aug.  21.  1953) 


FEDERAL  EMPLOYEES  AND 

OFFICERS — Continued 
CONFLICT  OF  INTEREST— Continued 
The  acquisition  from  a  State  by  an  em- 
ployee of  the  Bureau  of  Land  Management 
of  public  land  selected  by  the  State  for  his 
benefit  is  prohibited  by  sec.  452.  K.S.  and 
43  CFR.  even  though  the  State  filed  its 
application   to   select   the   land   before  he 
became  an  employee  of  the  Bureau  and  the 
employee    has    not    participated    in    the 
consideration   of   the   application   by   the 
Bureau. 
Acquisition,  oy  an  Employee  of  the  Bureau 

md  Management  From  a  State  of  Pub- 
lic Land  Selected  by  the  State.  M-36176 
(Oct  2.  1953) 

DUAL  EMPLOYMENT 

Propriety  of  employing  a  consulting 
mineral  technologist  in  the  Bureau  of 
Mines  on  a  when  actually  employed  basis 
when  he  already  is  employed  as  a  consult- 
ing senior  geologist  in  the  Geological 
Survey. 
Memorandum    (Nov.  23.  1943) 

Prohibition  against  accepting  of  munici- 
pal   grants    by    territorial    field    service 
employees. 
Memorandum    (May  13.  1944) 

Dual  employment  of  Territorial  field 
service  employees. 

Mot's  Opinion,  M-33674  (June  12. 
1944) 

Right  of  the  United  States  to  Invention 
made  by  Employees  of  the  Interior  De- 
partment. 

J.  L.  Buck-master  and  J.  G.  Lewis,  M-33705 
(July  14.  1944) 

Prohibitions  Against  Dual  Employment 
and  Dual   Compensation   of  Federal  Em- 
ployees. 
Memorandum    (July  17.  1944) 

Legality  of  Acceptance  of  Private  Em- 
ployment, by  a  Member  of  the  Bureau  of 
Mines  while  on  Leave  Without  Pay.  to 
make  a  Mine  Examination  for  a  Private 
Party.  Memorandum  for  Rice,  Chief,  Adm. 
Service,  Bureau  of  Mines. 

itor>*  Opinion.  tt-33835  I  Nov.  3.  1944) 
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The  holding  of  a  State  office  by  an  em- 
ployee of  the  Department  of  the  Interior. 
Memorandum  (Jan.  4,  1945) 

Employment  of  Persons  From  Private 
Industry  on  a  WAE  Basis.  Memorandum 
for  the  Director,  Bureau  of  Mines. 
Solicitor's    Opinion,    M-33928     (Jan.    IT, 
1945) 

Prohibition  of  Dual  Employment — Ap- 
plication of  Act  to  Cooperative  Agreements 
and  to  Federal  Employees  Placed  on  Fur- 
lough and  Assigned  to  Work  Thereunder. 
Payment  of  Salaries  of  Bureau  of  Mines 
Personnel  by  Private  Parties  Under  Co- 
operative Agreements  with  the  Bureau  of 
Mines  (May  22,  1945) 
Federal  Employees — Retired  Commis- 
sioned Officers— Eligibility  for  Civilian 
Employment — Dual  Compensation  Stat- 
utes— Economy  Act  Provisions. 
Solicitors  Opinion.  M-34126  (Aug.  2, 1945) 
There  is  no  legal  objection  to  publication 
outside  office  hours  of  a  professional  place 
name  journal  by  employees  of  Geography, 
Board  on  Geographical  Names,  provided 
that  such  employees  obtain  approval  by 
the  Secretary  prior  to  launching  the  pub- 
lication. 

Private  Business  Activities  of  Government 
Employees,  M-34422  (Apr.  22,  1946) 

The  employment  in  a  temporary  position 
of  a  person  reduced  in  force  in  another 
portion  of  the  Department  where  his  status 
was  that  of  a  war  service  indefinite  em- 
ployee without  a  break  in  service  does 
not  make  the  employing  agency  liable  for 
accrued  annual  leave ;  nor  does  the  receipt 
of  his  salary  subject  such  person  to  the 
prohibition  of  the  dual  compensation  law. 
Transfer  From  War  Service  Indefinite  to 
Temporary  Position,  M-34951  (May  29, 
1947) 

The  Secretary  of  the  Interior  may,  under 
E.O.  No.  7796.  permit  the  Executive  Assis- 
tant to  the  Governor  of  Alaska  to  accept 
and  hold  the  position  of  Consultant  to  the 
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Alaska  Development  Board,  as  the  duties 
of  the  two  positions  are  related  to  a  co- 
operative program  which  is  being  carried 
on  jointly  by  the  Department  and  the  Ter- 
ritory of  Alaska. 

Dual  Employment,  M-34998  (Supp.)  (Sept. 
24,  1947 ) 

Under  the  previous  ruling  of  this  office, 
that  an  Indian  tribe  incorporated  under 
Federal  law  may  be  regarded  as  a  "munic- 
ipality," there  could  be  no  violation  of  the 
act  of  Mar.  3,  1917,  if  the  salary  of  a  Govt 
employee  were  to  be  augmented  by  a  con- 
tribution from  the  funds  of  an  incorpo- 
rated tribe. 

As  sec.  1765,  U.S.,  is  designed  to  guard 
and  protect  the  U.S.  Treasury  against  un- 
foreseen demands,  the  payment  of  addi- 
tional compensation  out  of  tribal  funds  to 
a  Federal  employee  is  outside  the  scope  of 
that  section. 

Use  of  Funds  in  Tribal  Treasury  to  Sup- 
plement Salary  of  Government  Employees, 
M-35077  (Sept.  29,  1948) 

Sec.  3  of  the  act  of  June  18,  1929,  which 
provides  for  the  employment  and  compen- 
sation for  field  work  in  connection  with 
the  Fifteenth  Decennial  Census  of  em- 
ployees of  departments  and  independent 
offices  of  the  Govt,  removes  the  general 
statutory  restrictions  as  to  the  receipt  of 
additional  or  double  compensation  from 
those  employees  so  utilized. 
Employment  and  Compensation  (Aug.  1, 
1949) 

The  contract  is  between  the  Govt  and  an 
employee  of  the  Bur.  of  Indian  Affairs  on 
leave-without-pay  status.  It  covers  his  per- 
formance in  connection  with  a  "Manage- 
ment improvement  survey"  in  American 
Samoa. 

The  contract  rests  upon  the  authority  of 
the  Director  of  Territories  and  Island  Pos- 
sessions to  obtain  temporary  services  of 
experts  and  consultants  under  5  U.S.C.  55a, 
1946  Ed.  However,  the  consultant  is  to  be 
paid  pursuant  to  the  act  of  Oct.  15,  1949. 

In  order  to  avoid  the  implication  that 
the  sole  authority  for  the  contract  rests  on 
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5  U.S.C.  55a,  1946  Ed.,  the  following  state- 
ment has  been  added  to  the  contract: 

"Approved  under  authority  of  the  act  of 
Oct.  15,  1949,  and  the  payments  thereunder 
shall  be  made  from  the  funds  allocated  to 
the  Dept.  of  the  Interior  under  that  act." 

The  laws  prohibiting  persons  from  re- 
ceiving additional  compensation  for  per- 
formance of  duties  added  to  their  positions 
are  not  contravened  as  this  is  a  separate 
employment. 

Contract  for  Services  of  Consultant  (May 
25,  1950) 

Although  there  is  no  legal  objection  to 
an  employee  of  the  Department  holding  a 
position  under  State  authority,  the  policy 
of  the  Department  forbids  such  employ- 
ment if  it  conflicts  or  interferes  with  the 
employee's  official  duties  as  an  employee 
of  the  Federal  Govt,  adversely  affects  the 
Department's  programs  or  relationship 
with  the  public. 

Dual  Employment  of  Personnel  by  Federal 
and  State  Agencies,  M-36136  (Sept.  19, 
1952) 

The  employment  in  a  civilian  Federal 
position  of  a  member  of  the  Armed  Forces 
receiving  active  duty  pay  is  incompatible 
with  his  military  duty,  actual  or  potential, 
notwithstanding  the  individual  may  have 
been  on  furlough  during  the  period  of  such 
employment,  and  is  prohibited  by  the  act 
of  May  10,  1916,  as  amended. 
Employment  of  Military  Personnel  as 
Federal  Fighters  (July  24,  1953) 
EXPERTS  AND  CONSULTANTS 

Federal  employees — Political  activity — 
Consultants,  W.A.E. 
Memorandum  (May  29,  1944) 

Right  of  Inventors  Employed  by  Interior 
Department  to  Substitute  Private  Counsel 
for  Department  of  Justice  Attorney  Prose- 
cuting Patent  Application. 

Solicitor's  Opinion,  M-34392  (Feb  26 
1946) 

The  act  of  Dec.  23,  1944,  places  a  fiscal 
year  limitation  of  $5,000  upon  the  total 
compensation  to  be  paid. 
Memorandum  Opinion  (Mar.  14,  1946) 
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Bureau    of    Mines    is    authorized    with 
funds  made  available  by  transfer  under 
Military    Appropriation    Act,    1946,    Ord- 
nance   Department,    to    employ    an    alien 
physical  chemist  for  temporary  service. 
Dr.  Kurt  Wohl,  M-34525   (June  4,  1946) 

In  the  absence  of  contrary  evidence,  ap- 
paratus for  supplying  gas  under  pressure 
will  not  be  considered  to  result  from  the 
research  and  investigatory  duties  of  a 
chemist  engaged  in  studying  laboratory 
scale  methods  of  processing  and  treating 
shale  oil  products. 
Richard  J.  Shaw,  M-34545  (Aug.  13,  1946) 

Under  31  U.S.C.  673  the  Department  has 
no  authority  to  appoint  a  concessions 
study  "committee,"  as  such.  However, 
individuals  employed  to  conduct  the  con- 
cessions study  were  not  appointed  as  a 
"committee"  but  as  consultants  pursuant  to 
authority  in  Sell.  A,  sec.  1,  of  the  Civil 
Service  Act,  Rules  and  Regulations. 

Interpretations  of  31  U.S.C.  673  given  in 
27  Op.  Atty.  Gen.  308,  310  which  states 
there  is  no  prohibition  for  employees  of 
Departments  acting  together  as  a  "com- 
mittee." 

Calling  of  Consultants  Appointed  to  Study 
Concession  Operations  a  ''Committee" 
(Nov.  22,  1946) 

Invention  of  method  for  preserving  wood 
by  Govt,  transportation  economist  on  own 
time  is  not  within  general  scope  of  gov- 
ernmental duties  of  inventor  and  inven- 
tion is  not  required  to  be  assigned  to  Govt, 
under  Order  No.  1763  of  Nov.  16,  1942. 
Dan  H.  Mater,  M-34734  (Feb.  20,  1947) 

The  appointment  of  a  consultant  on 
range  management  problems  at  the  rate  of 
$38.36  per  day  under  Civil  Service  Sched- 
ule A8  (iv)  is  proper.  The  limitation  of 
$35  per  day  prescribed  by  the  Interior  De- 
partment Appropriation  Act,  1948,  and  sec. 
15  of  the  act  of  Aug.  2,  1946,  applies  only 
to  such  employments  made  "by  contract." 
Consultants,  M-35015  (Dec.  26,  1947) 
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The  act  of  Aug.  2,  1946,  does  not  in  itself 
authorize  the  employment  of  consultants 
or  experts  without  regard  to  the  civil  serv- 
ice or  classification  laws.  Such  action  can 
be  taken  only  if  a  specific  statutory  autho- 
rization for  such  employment  be  found 
elsewhere. 

Funds  appropriated  to  the  Bur.  of  Land 
Management  in  the  Interior  Department 
Appropriation  Act,  1948,  are  not  available 
to  pay  the  compensation  of  a  consultant 
appointed  without  regard  to  the  civil  serv- 
ice and  classification  laws. 
Appointment  of  Consultants  and  Experts 
on  a  Temporary  or  Intermittent  Basis,  M- 
35023  (Feb.  13,  1948) 

Payments  to  firms  of  experts  and  con- 
sultants whose  services  are  procured  pur- 
suant to  the  provisions  of  sec.  15  of  the 
act  of  Aug.  2,  1946,  and  of  the  Interior 
Department  Appropriation  Act,  1949,  fall 
within  the  $100,000  limitation  set  out  in 
the  latter  act. 

A    retired    Bureau    employee    may    be 
paid  $100  a  day  without  "upsetting  his 
retirement." 
Memorandum  (Sept.  1,  1948) 

It  is  probable  that  a  person  who  holds 
an  appointment  in  a  Govt,  department  as 
a  consultant  without  compensation  would 
be  regarded  as  an  "officer"  or  "employee." 

There  is  no  statutory  prohibition  against 
the  acceptance  by  the  Govt,  of  "gratuitous" 
services  from  a  private  person,  provided 
such  services  are  made  the  subject  of  an 
appropriate  written  agreement. 

If  the  Department  desires  to  accept  the 
gratuitous  services  offered  by  a  private 
person,  it  may  do  so  provided  the  relation- 
ship is  regularized  by  a  written  agreement 
stating  that  the  services  are  gratuitous  and 
that  no  demand  for  compensation  will  be 
made  against  the  Govt.  Such  a  person 
would  not  be  an  "officer"  or  "employee." 
Consultants,  M-35088  (Jan.  10,  1949) 

Does  the  $100,000  limitation  contained  in 
the   1950   appropriation   act   for   services 
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apply  only  to  those  employees  employed 
under  this  authorization,  or  does  it  apply 
to  consultants  employed  under  the  act  of 
Feb.  28,  1949? 

The  $100,000  limitation  on  services 
contained  in  the  Interior  Department  Ap- 
propriation Act,  1950,  applies  only  to  con- 
sultants employed  under  that  Authority. 

Are  consultants  employed,  P.L.  600,  sub- 
ject to  the  $5,000  individual  limitation  in 
the  act  of  Feb.  28,  1949? 

No. 

Will  the  $100,000  limitation  be  charged 
with  the  gross  earnings  of  the  consultant 
who  is  receiving  an  annuity  from  the  Govt, 
or  with  only  the  gross  earnings  after  de- 
duction of  prorated  annuity? 

The  $100,000  limitation  should  be 
charged  only  with  the  amount  paid  after 
deduction  of  a  sum  equal  to  the  retirement 
annuity. 

Would  it  be  proper  to  pay  a  consultant 
at  rates  for  an  individual  not  in  excess  of 
$100  per  diem  without  regard  to  a  prorated 
annuity  deduction  of  each  day's  service? 

A  sum  equal  to  the  amount  of  the  allo- 
cable annuity  must  be  deducted  from  the 
amount  to  be  paid  the  consultant. 
Experts  and  Consultants   (Dec.  30,  1949) 

The  contract  is  between  the  Govt,  and 
an  employee  of  the  Bur.  of  Indian  Affairs 
on  leave-without-pay  status.  It  covers  his 
performance  in  connection  with  a  "Man- 
agement improvement  survey"  in  Ameri- 
can Samoa. 

The  contract  rests  upon  the  authority  of 
the  Director  of  Territories  and  Island  Pos- 
sessions to  obtain  temporary  services  of 
experts  and  consultants  under  5  U.S.C.  55a, 
1946  Ed.  However,  the  consultant  is  to  be 
paid  pursuant  to  the  act  of  Oct.  15,  1949. 

In  order  to  avoid  the  implication  that 
the  sole  authority  for  the  contract  rests  on 
5  U.S.C.  55a,  1946  Ed.,  the  following  state- 
ment has  been  added  to  the  contract : 

"Approved  under  authority  of  the  act  of 
Oct.  15, 1949,  and  the  payments  thereunder 
shall  be  made  from  the  funds  allocated  to 
the  Dept.  of  the  Interior  under  that  act." 
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The  laws  prohibiting  persons  from  re- 
ceiving additional  compensation  for  per- 
formance of  duties  added  to  their  positions 
are  not  contravened  as  this  is  a  separate 
employment. 

Contract  for  Services  of  Consultant  (May 
25,  1950) 

HEALTH  PROGRAM 

The  Interior  Department  Appropriation 
Act,  1949,  expressly  provides  funds  for 
health  service  programs  as  authorized  by 
law.  The  act  of  Aug.  8,  1946  (60  Stat.  903, 
5  U.S.C.  150),  is  quoted  relating  to  provid- 
ing for  health  programs  for  Federal  em- 
ployees. Under  the  above  acts,  there  is 
authority  for  establishment  of  a  health 
service  program  for  preventive  inocula- 
tions of  Bureau  personnel  whose  duties 
expose  them  to  Rocky  Mountain  Spotted 
Fever  and  Poison  Oak.  Attention  is  called 
to  the  fact  that  in  order  to  support  an 
expenditure  of  appropriated  funds  for  such 
purposes  it  must  appear  that  under  the 
circumstances  the  amount  expended  is  rea- 
sonable, that  the  services  provided  the 
employees  represent  precautionary  and 
preventive  measures  rather  than  curative 
treatment;  and  that  they  primarily  are 
for  the  benefit  of  the  Govt,  and  are  a  neces- 
sary incident  to  the  successful  prosecution 
of  the  Bureau's  work. 
Use  of  Federal  Funds  for  Tick  Fever 
Inoculation  (Apr.  25,  1949) 

INTEREST  IN  LANDS 

Whether  the  interests  of  the  Department 
and  the  people  of  the  U.S.  will  be  preju- 
diced by  a  free  interchange  of  information 
between  H.  A.  Brassert  and  Company  and 
the  Bur.  of  Mines  staff  at  Minneapolis, 
Minn.,  concerning  processes  for  the  reduc- 
tion of  iron  ore  in  which  the  company  has 
certain  proprietary  interests.  Memorandum 
for  Assistant  Director. 

Solicitor's    Opinion,    M-34272     (Nov     21 
1945) 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau  of 
Land  Management.  It  would  be  contrary 
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to  sound  policy  to  appoint  a  person  already 
holding  interests  in  public  land. 
Appointment  to   Office  in  the  Bureau  of 
Land  Management  of  an  Individual  Who 
Owns  Private  Interests  in  Public  Lands 
(Dec.  12,  1946) 

A  placer  mining  claim  located  by  an 
employee  of  the  Bureau  of  Land  Manage- 
ment is  void. 

Where  a  placer  mining  claim  in  Alaska 
is  located  in  good  faith  but  by  mistake  for 
an  area  in  excess  of  that  permitted  by  the 
mining  laws,  the  claim  is  not  wholly  void 
but  is  invalid  only  as  to  the  excess  acre- 
age, which  may  be  eliminated  from  such 
portion  of  the  claim  as  the  locator  or 
locators  may  choose. 

Where  a  placer  mining  claim  is  located 
by  a  group  of  locators  and  one  of  them 
thereby  attempts  to  secure  an  interest  in 
the  claim  that  is  prohibited  by  law,  the 
claim  is  void  not  only  as  to  such  locator 
but  also  as  to  any  co-locators  who  have 
knowledge  of  the  unlawful  action. 
Validity  of  Placer  Mining  Claim  Located 
by  Employee  of  Bureau  of  Land  Manage- 
ment, M-36088  (Aug.  28,  1951) 

The  regulations  adopted  by  the  Depart- 
ment on  May  3,  1950,  governing  the  acqui- 
sition by  officers  and  employees  of  the 
Dept.  of  the  Interior  of  the  interests  in 
land  under  the  jurisdiction  of  the  Bur.  of 
Land  Management  prohibit  the  retention 
after  that  date  of  an  interest  in  such  land 
acquired  prior  to  that  date. 

Property  is  not  acquired  "by  operation 
of  law"  when  it  is  acquired  voluntarily  by 
a  person  who  resorts  to  legal  proceedings 
in  effecting  the  acquisition. 
Recognition  of  Ralph  O.  Baird  as  Assignee 
of  a  Homestead  Entry,  M-36116  (Dec.  20, 
1951) 

INVESTIGATIONS 

The  holding  of  office  or  stock  in  a  com- 
pany substantially  engaged  in  mining 
operations  and  the  ownership  of  a  fee  in- 
terest in  a  mine  are  each  a  "personal  or 
private  interest"  in  a  mine  or  the  products 
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of  a  mine  forbidden  to  Bureau  employees 
where  the  mine  in  question  is  inspected, 
investigated,  or  subjected  to  economic  or 
other  inquiry,  by  the  Bureau  of  Mines. 
Memorandum  (May  26,  1943) 

Right  of  Federal  explosives  investigators 
to  enter  upon  private  premises. 
Memorandum  (June  5,  1945) 

Offset  of  Employee  Allowances  Against 
Stolen  Funds.  Memorandum  for  the  Direc- 
tor, Bureau  of  Mines. 

Solicitor's    Opinion,    M-34350     (Jan.    17, 
1946) 

Charges  of  maladministration  at  CPS 
Camp  No.  Ill,  Mancos  Project,  Colorado. 

Held:  The  charges  of  Assignee  Le- 
Compte  are  largely  substantiated  by  the 
record,  and  it  is  suggested  that  the  Depart- 
ment of  Justice  be  requested  to  consider 
the  advisability  of  discontinuing  opposi- 
tion to  the  appeal  or  obtaining  a  reversal 
of  the  conviction.  If  conviction  stands,  the 
further  suggestion  should  be  made  that  the 
Attorney  General  consider  recommending 
a  pardon. 
Memorandum  Opinion  (May  23,  1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature 
on  antistrike  affidavit,  prescribed  by  de- 
partmental regulation,  does  not  nullify 
effect  of  affidavit  and  does  not  preclude 
payment  of  employee's  salary  from  funds 
appropriated  by  act.  Memorandum  for 
Acting  Director,  Division  of  Territories 
and  Island  Possessions. 
Solicitor's  Opinion,  M-34704  (Sept.  30, 
1946) 

This  Department  regards  personnel  files 
and  records  as  confidential  and  as  avail- 
able for  official  use  only. 

Accredited  representatives  of  other  de- 
partments should  be  authorized,  permitted, 
to  inspect  the  files  for  legitimate  purpose. 
Inspection  of  Personnel  Files  and  Records 
(Dec.  10,  1946) 
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Legal  obligation  of  Chief  Clerk  to  honor 
power  of  attorney  to  collect  salary  of  Fed- 
eral employee  for  application  against  in- 
debtedness due  Federal  Credit  Union. 

No   legal   obligation   on   part  of   Chief 
Clerk,  in  the  circumstances,  to  honor  the 
power  of  attorney. 
Memorandum  (Dec.  26,  1946) 

The  assignment  of  a  Bur.  of  Mines  em- 
ployee to  a  private  industrial  plant  for  the 
purpose  of  engaging  therein  in  some  au- 
thorized line  of  research  and  investigation, 
the  reports  on  which  will  be  available  to 
any  interested  persons,  is  proper  and 
authorized. 

Assignment  of  Government  Research  Per- 
sonnel to  Work  in  Industrial  Plants,  M- 
34920  (Apr.  23,  1947) 

By  Assimilated  Crimes  Act  (18  U.S.C. 
468)  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which 
are  under  the  exclusive  jurisdiction  of  the 
U.S.  State  Game  Wardens  have  no  juris- 
diction to  enforce  State  or  Federal  game 
laws  on  lands  ceded  to  exclusive  use  of 
the  U.S.  U.S.  Game  Management  Agents 
and  U.S.  Deputy  Game  Wardens,  appointed 
to  enforce  designated  laws  only,  cannot 
take  action  to  enforce  them  on  military 
reservations  of  State  wildlife  conservation 
laws  adopted  as  Federal  laws  under  the 
provisions  of  the  Assimilated  Crimes  Act, 
or  otherwise.  Violations  by  military  per- 
sonnel of  wildlife  conservation  laws  or 
regulations  on  military  reservations,  irre- 
spective of  the  Assimilated  Crimes  Act,  can 
be  prosecuted  before  courts-martial  under 
Article  of  War  96.  Violations  of  Federal 
game  laws  by  civilians  on  a  military  reser- 
vation over  which  the  U.S.  has  exclusive 
jurisdiction,  and  which  falls  within  the 
category  of  a  petty  offense  (18  U.S.C.  541) 
may  be  prosecuted  by  military  personnel 
before  a  proper  U.S.  Commissioner,  U.S. 
attorneys  and  marshals  can  apprehend  and 
prosecute  offenders  of  Federal  game  laws, 
including   federally   adopted    State   laws, 
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upon  military  reservations  which  are  under 
the  exclusive  jurisdiction  of  the  U.S. 
Memorandum  Opinion  (Oct.  24,  1947) 

An  officer  or  employee  who  utilize  pub- 
lic funds  to  induce  or  cause  public  pressure 
to  be  brought  upon  the  Congress  with  re- 
spect to  proposed  or  pending  legislation  is 
in  violation  of  the  Anti-lobbying  Law. 

The  Anti-lobbying  Law  being  criminal 
in  nature  must  be  construed  strictly  and 
a  violation  by  an  officer  or  employee  must 
be  established  beyond  a  reasonable  doubt 
Scope  of  the  Anti-Lobbying  Law  (Feb.  3, 
1948) 

Discussion  of  speech  made  by  Commis- 
sioner in  which  he  pointed  out  to  members 
of  the  club  that  it  was  up  to  the  people  of 
Calif,  to  decide  whether  they  desired  either 
to  have  Congress  pass  an  act  for  the  con- 
struction of  Folsom  Dam  for  flood-control 
and  navigation  purposes  only,  or  whether 
they  preferred  to  have  the  dam  constructed 
as  a  multiple-purpose  dam  for  irrigation 
and  power  as  well.  The  former  method 
would  require  construction  by  the  Army 
Engineers  while  the  latter  would  neces- 
sitate construction  by  the  Bur.  of  Reclama- 
tion. 

Considered  in  the  aggregate,  the  Federal 
Reclamation  Laws  vest  in  the  Commis- 
sioner the  duty  of  making  investigations, 
surveys  and  examinations  of  prospective 
projects  and  to  place  them  in  the  form  of 
public  reports  before  the  President  and 
Congress.  If  the  public  is  informed  of  the 
plans  and  purposes  of  the  Govt,  greater 
cooperation  can  be  obtained  and  more  cer- 
tain are  they  of  being  achieved. 

In  the  Fact  Finders'  Act  of  Dec.  5,  1924, 
authority  is  granted  to  enter  into  agree- 
ments with  States,  municipalities  and 
other  interests  for  cooperative  investiga- 
tions. It  is  elementary  in  the  administra- 
tion of  a  program  under  the  Federal 
Reclamation  Laws  that  the  interests  of 
the  people  come  first  and  that  they  must 
be  kept  advised  at  all  times  of  the  plans 
being  developed  by  the  Bur.  of  Reclamation 


FEDERAL  EMPLOYEES  AND 
OFFICERS — Continued 
INVESTIGATIONS— Continued 
and  that  they  must  be  enabled  intelligently 
to  advise  with  the  Bur.  of  Reclamation 
in  the  development  of  those  plans.  The 
only  way  in  which  this  can  be  done  is  by 
the  dissemination  of  adequate  information 
by  consultation  and  discussion  with  local 
groups,  reports,  printed  publications,  or 
other  media.  Congress  has  not  only  recog- 
nized the  authority  of  theBur.  of  Reclama- 
tion to  disseminate  useful  information  but 
it  has,  by  specific  direction  in  the  appro- 
priation acts  since  1942,  made  it  clear  that 
funds  appropriated  for  the  Bureau  shall 
be  available  for  that  purpose. 

The  Flood  Control  Act  of  Dec.  22,  1944, 
states  the  policy  of  Congress  "to  recognize 
the  interests  and  rights  of  the  States  in 
determining  the  development  of  the  water- 
sheds within  their  borders  and  likewise 
their  interests  and  rights  in  water  utili- 
zation and  control  *  *  *."  An  examina- 
tion of  the  statute  of  the  Anti-Lobbying 
Act  is  made  and  the  Solicitor's  Op.  M- 
35025,  Feb.  3,  1948,  is  quoted,  which  cen- 
ters around  the  practice  of  a  Bureau  chief 
or  head  of  a  Department  writing  letters 
throughout  the  country,  sending  telegrams 
for  organizations,  men  and  companies  to 
write  to  their  Congressmen  on  behalf  of 
legislation,  which  the  bill  is  designed  to 
stop.  Statements  of  legislators  who  spoke 
on  the  bill  are  quoted  in  part  The  applica- 
bility of  the  Anti-Lobbying  Act  to  a  par- 
ticular case  would  necessitate  a  decision 
on  the  following  :  (a)  Did  the  case  involve 
the  use,  directly  or  indirectly,  of  appro- 
priated funds?;  (b)  If  the  answer  to  ques- 
tion (a)  is  in  the  affirmative,  were  the 
funds  expended  for  "personal  service,  ad- 
vertisement, telegram,  telephone,  letter, 
printed  or  written  matter,  or  other  device? ; 
and  (c)  If  the  answers  to  questions  (a) 
and  (b)  are  in  the  affirmative,  was  the 
officer  or  employee  who  was  responsible  for 
the  expenditure  motivated  by  an  intent  or 
design  to  induce  or  cause  the  public  to 
bring  pressure  to  bear  upon  a  Member  or 
Members  of  Congress  with  respect  to  a 
pending  or  prospective  legislative  or  appro- 
priation item? 
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The  language  of  the  act  "intended  or 
designed  to  influence  in  any  manner"  is 
general  and  indefinite.  There  is  a  possi- 
bility that  it  could  be  held  void  for  uncer- 
tainty and  that  may  be  one  reason  why 
no  criminal  prosecution  has  been  attempted 
in  the  29  years  since  the  statute  was 
enacted. 

Speech  Before  the  Eiwanis  Club  on  Nov.  12, 
1947,  on  Folsom  Dam  (Apr.  7,  1948) 

Power  marketing-surveys  in  the  New 
England-New  York  Area.  Note  to  Reg. 
Price  from  Solicitor  White  attaching  a 
draft  of  an  explanation  respecting  the  De- 
partment's statutory  authority  to  conduct 
such  surveys  as  above. 

Also  memorandum  for  the  Solicitor  from 
Director,  Division  of  Budget  and  Finance 
attached  re  Authority  for  power  and  en- 
ergy studies  in  the  New  England  area  with 
notation  on  same  by  Solicitor  White. 
Memorandum  (Feb.  16,  1951) 
LEAVE 

Amendment  to  the  Urgent  Deficiency  Ap- 
propriation  Act,    1&43   "section   shall  not 
operate  to  deprive  any  such  person  of  pay- 
ment for  leaves  of  absence  or  salary." 
Memorandum  (June  24,  1943) 

Appropriate  method  of  calculating  the 
annual  leave  credit  to  which  temporary 
employees  who  become  indefinite  or  per- 
manent employees,  without  break  in  serv- 
ice, are  entitled,  in  view  of  decision  of 
Sept.  11  (B-44221),  rendered  to  the  Fed- 
eral Security  Agency.  Letter  to  Comptrol- 
ler General  sgd.  by  Under  Secretary 
Fortas. 

Mrs.  Ruth  Schowalter  Ereitsch,  M-33804 
(Nov.  6,  1944) 

Offset  of  Employee  Allowances  Against 
Non-Federal  Embezzlement. 
Solicitor's  Opinion,  M-34057  (May  3,  1945) 

Territorial  Leave  Differential  Allowance 
of  Transferred  Employees. 

Solicitor's    Opinion,    M-34085     (July    23, 
1945) 
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Compensation  for  Holidays  After  Leave- 
Without-Pay  Status. 
Memorandum  (Oct.  15,  1945) 

Application  for  recognition  as  one  of  the 
assignees  of  an  oil  and  gas  lease  denied. 
Henning  E.  Olund,  Silas  L.  Gillan,  General 
Petroleum    Corporation,  Los  Angeles 
033569  "N",  A-24037   (Nov.  13,  1945) 

The  so-called  lump-sum  pay  act  requires 
that  lump-sum  payments  for  all  accumu- 
lated and  current  accrued  annual  leave 
must  be  made  upon  separation  from  the 
service  from  funds  already  appropriated. 
Dump-Sum  Terminal  Deave  (Apr.  18,  1946) 

Longshoremen  employees  of  the  Alaska 
Railroad  employed  pursuant  to  a  labor 
agreement  which  prescribes  no  regular 
tour  of  duty  are  not  entitled  to  the  same 
annual  and  sick  leave  allowance  as  other 
regular  employees  of  the  Railroad. 
Memorandum  (Mar.  25,  1946) 

A  Federal  employee  on  terminal  leave 
from  a  position  excepted  from  the  Civil 
Service  and  Classification  laws  is  not  en- 
titled to  payment  for  such  leave  at  the 
augmented  salary  rate  provided  by  the 
Federal  Employees  Pay  Act  of  1&46,  such 
position  not  being  within  the  purview  of 
that  act. 

Application    of   Federal   Employees'   Pay 
Acts,  M-34756  (Nov.  19,  1946) 

The  employment  in  a  temporary  position 
of  a  person  reduced  in  force  in  another 
portion  of  the  Department  where  his  status 
was  that  of  a  war  service  indefinite  em- 
ployee without  a  break  in  service  does  not 
make  the  employing  agency  liable  for  ac- 
crued annual  leave;  nor  does  the  receipt 
of  his  salary  subject  such  person  to  the 
prohibition  of  the  dual  compensation  law. 
Transfer  From  War  Service  Indefinite  to 
Temporary  Position,  M-34951  (May  29, 
1947) 

Correspondence  indicates  that  Mr.  Bun- 
ger's  salary  and  expenses  are  to  be  paid 
from  funds  appropriated  for  the  Missouri 
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River   Basin   project.    The   detail   of   Mr. 
Bunger  as  a  field  official  to  duty  in  Wash- 
ington is  not  forbidden  by  the  act  of  June 
22,  1900.  If  Mr.  Hunger's  derail  is  regarded 
as  an  interdepartmental  detail,  considera- 
tion must  be  given  ro  sec.  601  of  the  Econ- 
omy Act  (47  Stat  417.  31  U.S.C.  686).  Mr. 
Hunger's  salary  is  chargeable  to  the  ap- 
propriation  from    which   he    is    regularly 
paid.  However,  extra  expenses  (per  diem, 
traveling,   etc.)    cannot   be  so  charged  to 
Missouri  River  Basin. 

Use  of  Missouri  Basin  Funds  for  Payment 
of  Mills  F.  Bunger  while  on  Detail  to 
Study  Commercial  Synthetic  Liquid  Fuels 
Plant*  (Apr.  5,  1948 

In  charging  the  annual  leave  which  is 
or  might  be  taken  by  a  Secretary  of  the 
Interior.  Saturday  should  be  regarded  as 
a  "non  workday." 

In  computing  the  amount  of  the  lump- 
sum payment  to  which  former  Secretary 
of  the  Interior  is  entitled  as  compensation 
for  his  accumulated  and  accrued  annual 
Leave,  Saturday  should  be  regarded  as  be- 
ing in  the  same  category  as  Sundays  and 
holidays. 

Annual  Lea  re  -  iry  of  the  In- 

terior. M-36019  (Jan.  9.  1950) 

An  agreement  between  the  Depart  i. 
of  the  Navy  and  the  Department  of  the 
Interior  that  was  made  pursuant  to  ex- 
press authority  in  the  act  of  Oct.  11.  1951, 
governs  the  construction  of  the  '-Second 
Barrel"'  of  the  San  Diego  Aqueduct  by  the 
Bur.  of  Reclamation  and  the  expenditure 
for  that  purpose  of  funds  made  available 
by  the  Dept.  of  the  Xavy.  Therefore,  the 
propriety  of  changing  payments  of  accrued 
annual  leave  of  employees  on  the  Aqueduct 
payroll  to  such  funds  is  not  governed  by 
the  rule  laid  down  in  the  Comptroller 
ral's  decision  of  May  14,  1953  (32 
Comp.  Gen.  r>21).  but  must  be  determined 
in  the  light  of  the  agreement  between  the 
two  Departments. 

Payment  of  Accrued  Leave—San  Diego 
Aqueduct.  M-S0237   (Aug.  G.  1954) 
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Federal  employees — Political  activity — 
Consultants.  W.A.E. 
Memorandum   (May  29.  1944) 

The  holding  of  a  State  office  by  an  em- 
ployee of  the  Department  of  the  Interior. 
Memorandum   (Jan.  4.  1945) 

Legality  of  WAE  employee  holding  elec- 
tive office  as  clerk  for  school  district 
Memorandum    (Apr.  14.  194m 

Political  Activity. 
Solicitor's     Opinion.     M-34340     (Jan.     10, 

An  officer  or  employee  who  utilizes  pub- 
lic funds  to  induce  or  cause  public  pressure 
to  be  brought  upon  the  Congress  with  re- 
spect to  proposed  or  pending  legislation  is 
in  violation  of  the  Anti-lobbying  Law. 

The  Anti-lobbying  Law  being  criminal  in 

nature  must  be  construed   strictly   and  a 

violation  by  an  officer  or  employee  must 

stablished  beyond  a  reasonable  doubt. 

Scope  of  the  Anti-Lobbying  Law  (Feb.  3. 

If  is, 

Insofar  as  the  city  of  Xorris  is  con- 
cerned. E.O.  No.  1(XV».~)  permits  the  Secre- 
tary of  the  Interior  or  his  designee,  to 
remove  the  restriction  against  holding 
municipal  offices  imposed  by  E.O.  No.  9. 

The  Hatch  Act  does  not  prohibit  a  Govt. 
employee  from  running  for  an  elective  of- 
fice if  the  election  is  a  nonpartisan  one. 
An  employee  is  responsible  for  determin- 
ing whether  an  election  is  nonpartisan. 
Holding  of  Offices  of  City  of  Xorris.  Ten- 
fees  of  Bureau  of  Mines, 
June  3.  1949) 

PROMOTION 
Employees  of  Solid  Fuels  Administration 
for  War  are  employees  "within  the  scope 
of  the  compensation  schedule  fixed  by"  the 
Classification  Act  of  1923.  as  amended,  and 
the  amendatory  act  of  Aug.  1.  1974,  autho- 
rizing within-grade  salary  advancements. 
and  of  Federal  Employees  Pay  Act  of 
1&L5. 

Solicitors    Opinion.    M-34502     (June    24. 
1£46) 
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Federal  employees  compensated  under 
provisions  of  the  Classification  Act  of  1949 
must  be  granted  periodic  step-increases  in 
compensation  upon  completion  of  waiting 
periods  as  prescribed  in  said  act. 

Service  performed  in  other  agencies  or 
other  positions,  regardless  of  grade,  which 
has  been  performed  subsequent  to  last 
equivalent  increase  in  compensation,  must 
be  credited  in  computing  waiting  period. 

The  commencement  of  waiting  periods 
is  fixed  by  statute  and  cannot  be  denied  or 
changed  by  the  exercise  of  administrative 
discretion,  where  the  conditions  for  eligi- 
bility prescribed  by  the  act  and  regulations 
of  the  U.S.  Civil  Service  Commission  have 
been  met  in  any  case. 

Periodic  Step-Increases  in  Salary    (Mar. 
21,  1951) 

Federal  employees  compensated  under 
provisions  of  the  Federal  Employees  Pay 
Act  of  1945  must  be  granted  within-grade 
salary  advances  upon  completion  of  wait- 
ing periods  as  prescribed  in  said  act. 

Service  performed  in  other  agencies, 
which  has  been  performed  subsequent  to 
land  equivalent  increase  in  compensation, 
must  be  credited  in  computing  waiting 
period. 

Failure  of  prior  agency  to  grant  earned 
periodic  step-increase  in  compensation 
does  not  forfeit  the  right  of  employee  to 
receive  same,  simultaneously,  upon  his  sub- 
sequent appointment  in  a  different  agency. 

The  commencement  of  waiting  periods 
is  fixed  by  statute  and  cannot  be  denied  or 
changed  by  the  exercise  of  administrative 
discretion,  where  the  conditions  for  eligi- 
bility prescribed  by  law  and  the  regula- 
tions of  the  U.S.  Civil  Service  Commission 
have  been  met  in  any  case. 

Corrective  administrative  action  may  be 
taken  to  grant  step-increases,  with  retro- 
active effect,  where  they  have  been  delayed 
solely  through  administrative  error,  delay, 
or  oversight. 

Periodic  Step-Increases  in  Salary  (Apr.  27, 
1951) 
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Employment  of  Aliens.  Memorandum  for 
the  Director,  Bureau  of  Mines. 
Solicitor's    Opinion,    M-33942     (Jan.    25, 
1945) 

Federal    Employees — Retired    Commis- 
sioned   Officers — Eligibility    for    Civilian 
Employment — Dual     Compensation     Stat- 
utes— Economy  Act  Provisions. 
Solicitor's  Opinion,  M-34126  (Aug.  2, 1945) 

Employees  of  Solid  Fuels  Administration 
for  War  are  employees  "within  the  scope 
of  the  compensation  schedule  fixed  by"  the 
Classification  Act  of  1923,  as  amended,  and 
the  amendatory  act  of  Aug.  1,  1974,  autho- 
rizing within-grade  salary  advancements, 
and  of  Federal  Employees  Pay  Act  of  1945. 
Solicitor's  Opinion,  M-34502  (June  24, 
1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature 
on  antistrike  affidavit,  prescribed  by  de- 
partmental regulation,  does  not  nullify 
effect  of  affidavit  and  does  not  preclude 
payment  of  employee's  salary  from  funds 
appropriated  by  act.  Memorandum  for  Act- 
ing Director,  Division  of  Territories  and 
Island  Possessions. 

Solicitor's    Opinion,    M-34704    (Sept.    30, 
1946) 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau 
of  Land  Management.  It  would  be  con- 
trary to  sound  policy  to  appoint  a  person 
already  holding  interests  in  public  land. 
Appointment  to  Office  in  the  Bureau  of 
Land  Management  of  an  Individual  Who 
Owns  Private  Interests  in  Public  Lands 
(Dec.  12,  1946) 

Eligibility  for  official  position  of  a  person 
who  has  the  following  interests  in  public 
lands : 

Pending  application  to  exchange  private 
lands  for  public  lands. 

A  10-year  grazing  allotment  permit. 

A  grazing  license  on  a  year-to-year  basis 
and  undisclosed  interests  in  4  livestock 
outfits. 
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Decided: 

If  this  person  should  be  employed  his 
application  for  an  exchange  would  have 
to  be  denied,  he  could  receive  no  renewal 
or  increase  in  benefits  under  any  grazing 
permit  and  he  could  acquire  no  other  rights 
in  public  lands.  As  to  interests  in  public 
lands  held  by  this  person  at  the  time  of 
his  employment  while  there  is  no  law 
against  his  continuing  to  hold  them,  it  is 
not  sound  public  policy  to  allow  him  to 
do  so. 
Memorandum  (Dec.  12,  1946) 

Motions  denied. 
Annie  L.  Hill  v.  N.  S.  Williams  &  T.  C.  Lid- 
dell,   Las   Cruees  062812,   059866,   059584, 
032127   "N",   Mrs.   Jimmie   Saunders,   A- 
24248,  A-24255  (Apr.  30,  1947) 

The  terms  of  a  statute  are  plain  in  refer- 
ring to  any  person  who  performs  the  duties 
of  any  such  position  and  there  is  no  basis 
for  concluding  that  it  means  anything  dif- 
ferent from  all  duties,  whether  they  be 
ministerial  or  judicial.  Since  the  duties 
and  responsibilities  of  a  Regional  Director 
are  analogous  to  that  of  Commissioner, 
differing  only  in  scope  and  degree,  my 
views  as  expressed  above  would  apply 
equally  to  a  person  not  a  qualified  engineer 
with  5  years'  experience  designated  as  Act- 
ing Regional  Director. 
Designation  by  Regional  Director  of  an 
Acting  Regional  Director  Who  Is  Not 
a  Qualified  Engineer  With  At  Least  5 
Years'  Engineering  and  Administrative 
Experience— P. L.  8Jfl,  80th  Congress,  2d 
Session  (Sept.  9,  1948) 

Title  I  of  the  Interior  Dept.  Appropria- 
tion Act,  1952,  appropriates  for  the  Bur. 
of  Mines.  The  Administrative  Provisions 
thereunder  do  not  specify  that  aliens  may 
be  employed. 

Sec.  1302  of  the  Supplemental  Appropri- 
ation Act,  1952,  provides  that  no  part  of 
the  appropriation  shall  be  used  to  pay  an 
employee  in  the  Continental  U.S.  if  he  is 
not  a  citizen  or  unless  he  has  filed  his  in- 
tention of  becoming  one.  Mr.  Wojciechow- 
ski  does  not  meet  these  requirements. 
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Chapter  X  of  the  Supplemental  Appropri- 
ation Act,  1952,  provides  that  aliens  may 
be  employed  to  enable  the  Department  to 
carry  out  its  functions  under  the  Defense 
Production  Act  of  1950.  Therefore,  Defense 
Solid  Fuels  Admin,  could  employ  this  man 
after  the  Administrator  makes  certain  af- 
firmative determinations  concerning  him 
and  his  project.  The  Bur.  of  Mines  may 
transfer  funds  to  DSFA,  which  funds 
will  then  no  longer  be  subject  to  the 
prohibitions  contained  in  the  Bureau's 
appropriation. 

Employment  of  Jan  J.  Wojciechowski,  an 
Alien,  by  DSFA  (Jan.  31,  1952) 

The  employment  in  a  civilian  Federal 
position  of  a  member  of  the  Armed  Forces 
receiving  active  duty  pay  is  incompatible 
with  his  military  duty,  actual  or  potential, 
notwithstanding  the  individual  may  have 
been  on  furlough  during  the  period  of  such 
employment,  and  is  prohibited  by  the  act 
of  May  10,  1916,  as  amended. 
Employment  of  Military  Personnel  as  Fed- 
eral Fighters  (July  24,  1953) 

RETIREMENT 

Extension  of  employment  of  Presidential 
appointee  beyond  retirement  age. 
Memorandum  (June  23,  1943) 

Application  filed  by  Robert  M.  Lovett 
for  the  refund  of  retirement  deductions 
from  his  salary. 

Solicitor's    Opinion,    M-33627     (May    26, 
1944) 

Retirement    Deductions.    Memorandum 
for  the  Director,  Division  of  Territories 
and  Island  Possessions. 
Solicitor's    Opinion,    M-33954     (Feb.    16, 
1945) 

Appointments  to  National  Indian  Insti- 
tute. 
Memorandum  (May  30,  1945) 

Federal  Employees — Retired  Commis- 
sioned Officers — Eligibility  for  Civilian  Em- 
ployment— Dual  Compensation  Statutes — 
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Economy  Act  Provisions.  Memorandum  for 
the  Director,  WRA. 
Solicitor's  Opinion,  M-34126  (Aug.  2, 1945) 

Alaska  Railroad  Retirement  Act. 
Memorandum  (Feb.  18,  1946) 

Applicability  of  the  United  States  Em- 
ployees' Compensation  Act  to  employees  of 
the  Geological  Survey  who  are  engaged  in 
State  cooperative  work  and  who  are  paid 
directly  from  State  funds.  Held:  that  a  per- 
son employed  under  a  cooperative  agree- 
ment is  an  employee  if  appointed  by  an 
official  authorized  to  appoint  and  if  his 
work  is  supervised  by  Federal  officials. 
Memorandum  Opinion  (Mar.  28,  1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  commu- 
nities in  which  they  work  and  adjusting 
their  wage  rates  to  comparable  levels  under 
the  general  supervision  of  the  Governor 
of  Alaska,  is  a  wage-fixing  authority  with- 
in the  purview  of  sec.  23  of  the  act  of 
Mar.  28,  1934. 

The  procedure  followed  by  the  Chief  En- 
gineer in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar  to 
that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sever- 
al trades  and  occupations  whose  wages  are 
adjusted  from  time  to  time  by  wage-fixing 
authority  is  mandatory  under  sec.  23  of  the 
act  of  Mar.  28, 1934. 

Artisans  and  mechanics  employed  by 
the  Alaska  Road  Comm.,  whether  wages 
are  fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of 
40  hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees  of 
the  Alaska  Road  Commission,  M-34680 
(Apr.  4,  1947) 

Payments  to  firms  of  experts  and  con- 
sultants whose  services  are  procured  pur- 
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suant  to  the  provisions  of  sec.  15  of  the 
act  of  Aug.  2,  1946,  and  of  the  Interior  De- 
partment Appropriation  Act,  1949,  fall 
within  the  $100,000  limitation  set  out  in 
the  latter  act. 

A  retired  Bureau  employee  may  be  paid 
$100  a  day  without  "upsetting  his  retire- 
ment." 
Memorandum  (Sept.  1,  1948) 

The  Interior  Incentive  Awards  Com- 
mittee is  not  precluded  from  making  an 
award  to  a  retired  employee  of  the  Depart- 
ment for  a  suggestion  made  before  his  re- 
tirement. 

A  request  to  the  Incentive  Awards  Com- 
mittee phrased  as  a  "withdrawal"  of  a 
suggestion  may  be  treated  as  a  request  to 
postpone  consideration  of  the  suggestion, 
when  such  an  intent  can  be  reasonably 
inferred  from  the  surrounding  circum- 
stances. 

The  Incentive  Awards  Committee,  in 
making  an  award  to  a  retired  employee  for 
a  suggestion  made  and  adopted  during  his 
active  service,  can  properly  take  into  con- 
sideration any  increased  value  to  the  Govt, 
that  may  have  resulted  from  improvements 
made  by  the  employee  in  the  suggestion 
between  the  time  of  its  original  submis- 
sion and  the  time  of  the  employee's  retire- 
ment from  the  Govt. 

Aivard  to  Retired  Employee  in  Incentive 
Awards  Program,  M-36130  (Oct.  1,  1952) 
SECURITY  MATTERS 

Overtime  compensation  of  unclassified 
Departmental  Employees. 

Clarifying  the  extent  of  the  application 
of  the  war  overtime  pay  statutes  to  certain 
types  of  unclassified  employees  of  the  De- 
partment. 

Solicitor's  Opinion,  M-33662  (July  15, 
1944) 

SEPARATION 

Extension  of  employment  of  Presidential 
appointee  beyond  retirement  age. 
Memorandum  (June  23,  1943) 

Amendment  to  the  Urgent  Deficiency  Ap- 
propriation Act,  1943,   "section  shall  not 
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operate  to  deprive  any  such  person  of  pay- 
ment for  leaves  of  absence  or  salary." 
Memorandum  (June  24,  1943) 

Application  filed  by  Robert  M.  Lovett  for 
the  refund  of  retirement  deductions  from 
his  salary. 

Solicitor's    Opinion,    M-33627     (May    26, 
1944) 

Offset  of  Employee  Allowances  Against 
Non-Federal  Embezzlement. 
Solicitor's  Opinion,  M-34057  (May  3, 1945) 

Involuntary  Separation  of  Employee. 
Memorandum  (Nov.  7,  1945) 

Offset  of  Employee  Allowances  Against 
Stolen  Funds.  Memorandum  for  the  Direc- 
tor, Bureau  of  Mines. 
Solicitor's    Opinion,    M-34350     (Jan.    17, 
1946) 

Driving     Government     Automobile     on 
Short  Detour  as  use  for  "Other  Than  Of- 
ficial Purposes." 
Memorandum  (Feb.  11,  1946) 

The  so-called  lump-sum  pay  act  requires 
that  lump-sum  payments  for  all  accumu- 
lated and  current  accrued  annual  leave 
must  be  made  upon  separation  from  the 
service  from  funds  already  appropriated. 
Lump-Sum  Terminal  Leave  (Apr.  18, 1&46) 

Payment  of  expenses  of  transferee  to 
points  outside  U.S.,  new  appointee  receives 
payment  of  return  expenses  on  termination 
of  services. 

The  Department  is  authorized  to  reim- 
burse the  traveling  and  transportation  ex- 
penses to  points  outside  the  U.S.  of  per- 
sons transferring  to  the  Department  from 
other  Govt,  agencies. 
Solicitor's  Opinion,  M-34752  (Nov.  5, 1946) 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau  of 
Land  Management.  It  would  be  contrary 
to  sound  policy  to  appoint  a  person  al- 
ready holding  interests  in  public  land. 
Appointment  to  Office  in  the  Bureau  of 
Land  Management  of  An  Individual  Who 
Owns  Private  Interests  in  PuUic  Lands 
(Dec.  12,  1946) 
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The  invention  of  a  catalyst  intended  to 
be  used  in  the  Fischer-Tropsch  synthesis 
is  so  related  to  the  general  field  of  an  as- 
signment to  study  the  mechanism  of  the 
Fischer-Tropsch  synthesis  as  to  require  the 
assignment  to  the  Govt,  under  Departmen- 
tal Order  1763  of  such  an  invention  made 
in  the  course  of  the  inventor's  research. 

The  fact  that  an  invention  developed  as 
part  of  the  inventor's  duties,  on  Govt,  time, 
with  the  use  of  Govt,  facilities  and  financ- 
ing, may  not  have  been  completely  re- 
duced to  practices  at  the  time  the  inventor 
left  the  service  of  the  Govt,  does  not  pre- 
vent such  an  invention  from  falling  with- 
in the  scope  of  Departmental  Order  No. 
1763. 

Rights  of  United  States  in  Invention  and 
Documents  Relevant  Thereto,  M-34831 
(Apr.  8,  1947) 

The  employment  in  a  temporary  posi- 
tion of  a  person  reduced  in  force  in  an- 
other portion  of  the  Department  where  his 
status  was  that  of  a  war  service  indefinite 
employee  without  a  break  in  service  does 
not  make  the  employing  agency  liable  for 
accrued  annual  leave;  nor  does  the  re- 
ceipt of  his  salary  subject  such  person  to 
the  prohibition  of  the  dual  compensation 
law. 

Transfer  From  War  Service  Indefinite  to 
Temporary  Position,  M-34951  (May  29, 
1947) 

Where  the  one-year  contract  of  Counsel, 
the  Alaska  R.R.,  was  terminated  prior  to 
its  expiration  date  in  a  manner  contrary 
to  the  provisions  of  the  Veterans'  Prefer- 
ence Act  of  1944,  and  pursuant  to  the  rec- 
ommendation of  the  Civil  Service  Commis- 
sion Counsel,  has  been  reinstated  for  a 
period  sufficient  in  time  to  enable  him  to 
complete  a  full  year  of  service,  compen- 
sation should  not  be  paid  to  him  for  the 
period  of  some  11  weeks  between  the  dates 
of  termination  and  reinstatement,  when 
he  rendered  no  services  to  the  Railroad. 
Payment  of  Compensation  to  Counsel,  the 
Alaska  Railroad,  M-35039  (May  7,  1948) 
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Memo  re  resignation  of  the  Commis- 
sioner of  Indian  xlffairs  and  advising  that 
the  position  of  the  Commissioner  of  In- 
dian Affairs  should  be  filled  by  means  of  a 
Presidential  appointment  within  30  days 
from  the  date  of  the  acceptance  by  the 
President  of  the  resignation. 

1948  correspondence  file. 
Resignation   of   Commissioner   of  Indian 
Affairs  (June  8,  1948) 

An  employee  of  the  Bureau  of  Land 
Management  is  prohibited  by  statute  and 
departmental  regulations  from  acquiring 
any  interest,  direct  or  indirect,  in  public 
land. 

The  location  by  an  employee  of  the  Bu- 
reau of  Land  Management,  his  wife,  and 
associates  of  a  mining  claim  on  public 
land  makes  mandatory  the  dismissal  of  the 
employee  from  the  Govt,  service. 

An  offer  to  resign  by  a  Federal  employee 
is  not  effective  until  accepted  by  the  proper 
Federal  official. 

As  the  power  to  terminate  an  appoint- 
ment is  an  incident  of  the  power  to  appoint, 
an  official  who  lacks  the  appointing  power 
cannot  accept  a  resignation  tendered  by 
an  employee  working  under  his  supervi- 
sion. 

Separation  of  Donald  G.  Wilcox  from  the 
Service,  M-36093  (Aug.  3,  1951) 

A  Govt,  employee  who  has  been  appointed 
in  the  U.S.  for  employment  overseas,  or 
who  has  been  transferred  from  the  U.S.  to 
a  station  overseas,  and  who  is  thereafter 
separated  from  the  service  overseas  for 
reasons  which  are  beyond  the  control  of  the 
individual  and  are  acceptable  to  the  em- 
ploying department  or  agency,  is  entitled 
to  travel  at  Govt,  expense  to  his  place  of 
residence  in  the  U.S.,  without  regard  to  the 
length  of  his  overseas  service. 

A  Govt,  employee  who  has  been  appointed 
in  the  U.S.  for  employment  overseas,  or 
who  has  been  transferred  from  the  U.S.  to 
a  station  overseas,  and  who  has  served 
overseas  for  at  least  the  minimum  period 
prescribed  in  advance  by  the  head  of  the 
employing  department  or  agency  (which 
period  cannot  be  fixed  at  less  than  one  year 
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or  more  than  three  years),  is  entitled,  upon 
being  separated  from  the  service  overseas, 
to   travel  at  Govt,   expense   to  his  place 
of  residence  in  the  U.S.,  irrespective  of 
whether  the  separation  was  for  the  Govt's, 
convenience  or  his  convenience  and  irre- 
spective of  how  much  longer,  if  any,  he 
may  have  served  overseas  beyond  the  mini- 
mum period. 

Expenses  of  Return  Travel  Upon  Separa- 
tion From  the  Service  Overseas,  M-36140 
(Sept.  30,  1952) 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be 
restricted  to  veterans  when  veteran  eligi- 
bles  are  available,  applies  only  to  the  com- 
petitive civil  service.  The  restriction  in  no 
way  affects  the  superior  appointment  pref- 
erence of  an  Indian  of  l/4th  or  more  of 
Indian  ancestry  in  the  Bureau  of  Indian 
Affairs,  as  prescribed  by  regulations  of  the 
CSC  under  Sch.  A  governing  the  noncompet- 
itive service.  A  nonveteran  Indian  of  l/4th 
or  more  of  Indian  ancestry  has  a  superior 
appointment  preference  over  a  non-Indian 
veteran  for  excepted  appointment  to  the 
positions  enumerated  in  sec.  3  of  the  Vet- 
erans' Preference  Act  of  1944,  as  amended. 
Appointment  of  Indians  to  Restrictive  Posi- 
tions, M-36205  (June  4, 1954) 
TENURE 

Extension  of  employment  of  Presidential 
appointee  beyond  retirement  age. 
Memorandum  (June  23,  1943) 

Application  of  the  overtime  compensa- 
tion law  (act  of  May  7,  1943,  Public  Law 
49 — 78th  Cong.)  to  one  employed  as  a  spe- 
cial consultant  on  a  per  diem  basis,  when 
actually  employed.  (William  A.  Brophy, 
Special  Consultant,  w.a.o.,  in  Div.  of  Terr.) 
Memorandum  (June  28,  1943) 

Application  filed  by  Robert  M.  Lovett  for 
the  refund  of  retirement  deductions  from 
his  salary. 

Solicitor's    Opinion,    M-33627     (May    26, 
1944) 
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Detail    of   Personnel    to    Congressional 
Committees. 
Memorandum  (Feb.  16,  1945) 

Restrict  Distribution.  Memorandum  for 
the  Director  of  Personnel. 
Solicitor's    Opinion,    M-33978     (Feb.    20, 
1945) 

Detail  of  Personnel. 
Memorandum  (Apr.  3,  1945) 

The  Act  of  Dec.  23,  1944,  places  a  fiscal 
year  limitation  of  $5,000  upon  the  total 
compensation  to  be  paid. 
Memorandum  Opinion  (Mar.  14,  1946) 

The  so-called  lump-sum  pay  act  requires 
that  lump-sum  payments  for  all  accumu- 
lated and  current  accrued  annual  leave 
must  be  made  upon  separation  from  the 
service  from  funds  already  appropriated. 
Lump-Sum  Terminal  Leave  (Apr.  18, 1946) 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau  of 
Land  Management.  It  would  be  contrary 
to  sound  policy  to  appoint  a  person  already 
holding  interests  in  public  land. 
Appointment  to  Office  in  the  Bureau  of 
Land  Management  of  An  Individual  Who 
Owns  Private  Interests  in  Public  Lands 
(Dec.  12,  1946) 

An  employee  of  the  Bureau  of  Land 
Management  is  prohibited  by  statute  and 
departmental  regulations  from  acquiring 
any  interest,  direct  or  indirect,  in  public 
land. 

The  location  by  an  employee  of  the  Bu- 
reau of  Land  Management,  his  wife,  and 
associates  of  a  mining  claim  on  public  land 
makes  mandatory  the  dismissal  of  the  em- 
ployee from  the  Govt,  service. 

An  offer  to  resign  by  a  Federal  employee 
is  not  effective  until  accepted  by  the  proper 
Federal  official. 

As  the  power  to  terminate  an  appoint- 
ment is  an  incident  of  the  power  to  ap- 
point, an  official  who  lacks  the  appointing 
power  cannot  accept  a  resignation  tendered 
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by  an  employee  working  under  his  super- 
vision. 

Separation  of  Donald  G.  Wilcox  from  the 
Service,  M-36093  (Aug.  3,  1951) 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be 
restricted  to  veterans  when  veteran  eligi- 
bles  are  available,  applies  only  to  the  com- 
petitive civil  service.  The  restriction  in  no 
way  affects  the  superior  appointment  pref- 
erence of  an  Indian  of  l/4th  or  more  of  In- 
dian ancestry  in  the  Bureau  of  Indian  Af- 
fairs, as  prescribed  by  regulations  of  the 
CSC  under  Sch.  A  governing  the  noncom- 
petitive service.  A  nonveteran  Indian  of 
l/4th  or  more  of  Indian  ancestry  has  a  su- 
perior appointment  preference  over  a  non- 
Indian  veteran  for  excepted  appointment 
to  the  positions  enumerated  in  sec.  3  of  the 
Veterans'  Preference  Act  of  1944,  as 
amended. 

Appointment    of    Indians    to    Restrictive 
Positions,  M-36205   (June  4,  1954) 

TESTIMONY 

Payment  of  fees  to  witnesses  summoned 
to  appear  and  testify  at  hearings  before 
the  Federal  Petroleum  Board.  Except  as 
to  Govt,  officers  and  employees,  they  shall 
be  the  same  as  the  fees  paid  to  witnesses 
attending  the  U.S.  courts. 

Officers  and  employees  of  the  Govt.,  sum- 
moned as  witnesses  for  the  Govt,  are  en- 
titled  to   receive   necessary   expenses   in- 
cident to  travel. 
Memorandum  (Feb.  4,  1947) 

Compliance  by  an  employee  of  the  Dept. 
with  departmental  instructions  which  re- 
quire that  detailed  reports  be  prepared 
concerning  incidents  resulting  in  death, 
personal  injury,  or  property  damage  would 
be  an  action  taken  "in  the  proper  discharge 
of  his  official  duties,"  and,  therefore,  would 
be  outside  the  scope  of  the  prohibition  con- 
tained in  18  U.S.C.  283. 

An  employee  of  the  Department  should 
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not  state,  in  his  report  of  an  incident  re- 
sulting in  death,  personal  injury,  or  prop- 
erty damage,  his  conclusion  as  to  whether 
he  was  at  fault  or  responsible  for  the  in- 
cident, because  the  power  to  make  such 
determination  is  vested  solely  in  the  Secre- 
tary (or  his  representative)  in  the  case. 
Accident  Reports  and  Other  Government 
Records  as  Evidence  in  Federal  Tort 
Claims  Litigation,  M-36086  (Aug.  3,  1951) 
TRAVEL 

Training  of  Federal  Employees.  Federal 
Employees— Training— Transportation    at 
Government  Expense  not  Authorized. 
Memorandum  (Aug.  23,  1944) 

Authority  of  the  Bureau  of  Mines  to 
authorize  two  of  its  employees  to  attend, 
at  Government  expense,  the  Customer  Ad- 
ministrative Class  of  the  International 
Business  Machines  Corporation  to  be  held 
at  Endicott,  New  York. 
Solicitor's  Opinion,  M-33818  (Oct.  23, 
1944) 

Convict  Labor.  Memorandum  for  the  Di- 
rector of  Personnel. 

Solicitor's    Opinion,    M-39944     (Jan.    29, 
1945) 

Deductions  for  Travel  Allowance.  Memo- 
randum for  the  Under  Secretary. 
Solicitor's  Opinion,  M-34030  (Apr.  3,  1945) 
Federal      Employees— Appropriation?  — 
Travel  Allowance. 

Solicitor's    Opinion,    M-34017     (Apr.    24, 
1945) 

Involuntary  Separation  of  Employee. 
Memorandum  (Nov.  7,  1945) 

Driving     Government     Automobile     on 
Short  Detour  as  use  for  "Other  Than  Of- 
ficial Purposes." 
Memorandum  (Feb.  11,  1946) 

Sec.  203  of  the  Independent  Offices  Ap- 
propriation Act,  1947,  would  not  preclude 
the  Secretary  of  the  Interior  from  securing 
on  a  reimbursable  basis  aircraft  facilities 
for  official  travel  to  the  Virgin  Islands. 
Transportation  (May  9, 1946) 
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Change  in  official  station  of  civilian  of- 
ficer of  Department  under  certain  condi- 
tions may  be  regarded  as  transfer  entitling 
officer  to  payment  of  travel  expenses. 
Change  from  a  Secretarial  appointment  to 
a  Presidential  appointment  does  not  affect 
applicability  of  the  statute. 
Director  of  Personnel  (May  22,  1946) 

Request  of  Acting  Governor  of  Virgin 
Islands  of  Apr.  20,  that  authorization  be 
issued  to  Dr.  Harry  L.  Butler  to  transport 
his  family  and  household  goods  from  New 
York  to  St.  Thomas,  V.I.,  under  his  trans- 
fer from  the  Dept.  of  Agriculture  to  the 
Govt,  of  the  Virgin  Islands,  which  became 
effective  Jan.  14, 1946. 

I  am  of  the  opinion  that  there  is  au- 
thority for  such  action. 
Solicitor's  Opinion,  M-34514  (July  9, 1946) 

Official  bus  or  auto  cannot  be  used  to 
transport  employees  engaged  on  activities 
other  than  synthetic  liquid  fuels. 

A  reasonable  charge  could  not  be  made 
for  transportation  for  employees  not  en- 
gaged on  the  program. 

Amounts  collected  to  go  into  the  Treas- 
ury as  Miscellaneous  Receipts. 
Transportation  of  Employees  to  and  from 
Bruceton,  Pennsylvania,  M-34580  (Aug.  8, 
1946) 

Because  of  the  inability  of  the  laborer  to 
return  to  duty  after  breaking  his  hip,  and 
because  of  his  being  without  any  means  of 
support,  the  laborer  qualifies  as  an  indigent 
under  16  U.S.C.  17e,  and  expenses  for  his 
temporary  care  may  be  paid  under  the  au- 
thorization contained  in  that  section.  He 
may  not,  however,  be  moved  at  Govt,  ex- 
pense more  than  50  miles  although  there 
is  authority  for  removal  up  to  that  dis- 
tance. 

In  an  emergency  there  is  authority  for 
the  officer  in  charge  of  an  area  to  take  such 
action  as  may  be  necessary  and  for  which 
an  expenditure  of  funds  appropriated  for 
the  general  expenses  of  the  park  may  be 
involved. 

Memorandum  (Sept.  13,  1946) 
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Alaska  Railroad  authorized  by  Interior 
Department  Appropriation  Act,  1947,  to  em- 
ploy equipment  specialists  with  temporary 
sub-headquarters  in  U  S.  and  clerks  and 
stenographers  with  requirement  for  prelim- 
inary instructions  at  Washington,  D.C.,  of- 
fice of  Railroad  prior  to  reporting  to 
Anchorage  headquarters.  Memorandum  for 
the  Director,  Division  of  Territories  and 
Island  Possessions, 

Solicitor's    Opinion,    M-34678    (Sept.    20, 
1946) 

Use  of  Government-owned,  passenger- 
carrying  vehicles  by  Jack  E.  Nielsen  and 
Albert  W.  Mitchell.  As  both  employees  are 
engaged  in  field  work  and  immediately 
available  transportation  is  necessary,  they 
may  keep  the  Government-owned  car  at 
their  home. 
Memorandum  (Oct.  2,  1946) 

Payment  of  expenses  of  transferee  to 
points  outside  U.S.,  new  appointee  receives 
payment  of  return  expenses  on  termination 
of  services. 

The  Department  is  authorized  to  reim- 
burse the  traveling  and  transportation  ex- 
penses to  points  outside  the  U.S.  of  persons 
transferring  to  the  Department  from  other 
Govt,  agencies. 
Solicitor's  Opinion,  M-34752  (Nov.  5,  1946) 

Use  of  Government-owned  automobile  to 
transport  engineers,  drilling  employees, 
and  other  field  workers  from  living  quar- 
ters in  Kalispell,  Columbia  Falls,  and 
Whitefish  to  place  of  work,  the  Hungry 
Horse  Project,  approximately  25  miles  from 
Kalispell,  Montana,  Flathead  National 
Forest. 
Memorandum  (Nov.  28,  1946) 

Recruits  for  service  with  the  Alaska 
Railroad  whose  residence  at  the  time  of 
employment  was  Washington,  D.C.,  may 
be  paid  travel  expenses  from  Washington, 
D.C.,  to  Anchorage,  Alaska.  Memorandum 
for  Director,  Division  of  Territories  and 
Island  Possessions. 

Solicitor's  Opinion,  M-34772  (Dec.  4,  1946) 
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Payment  is  authorized  for  the  cost  of 
transporting  the  family  and  household 
goods  of  Dr.  Harry  L.  Butler,  employed 
for  service  in  the  Virgin  Islands,  from  New 
York  City  to  St.  Thomas,  Virgin  Islands. 

I  have  carefully  reconsidered  the  matter 
and  find  no  reason  for  changing  the  con- 
clusion reached. 

Payment  of  Transportation  Expenses  of 
Employee  Transferred  to  Virgin  Islands 
(Dec.  20,  1946) 

There  is  no  authority  in  law  for  grant- 
ing, subsequent  to  his  return  from  military 
furlough,  of  an  extension  of  time  within 
which  a  transferred  employee  may  make 
shipment  of  his  household  goods  at  Govt, 
expense. 

Extension  of  Time  for  Movement  of  House- 
hold Goods  after  Return  from  Military 
Service,  M-34696  (Jan.  8,  1947) 

Liability  of  Government  for  injuries  to 
employees  being  transported  to  and  from 
work.  Compensable  under  U.S.  Employees' 
Compensation  Act  when  transportation  is 
in  interest  of  Government. 
Memorandum  (Jan.  30,  1947) 

Payment  of  fees  to  witnesses  summoned 
to  appear  and  testify  at  hearings  before  the 
Federal  Petroleum  Board.  Except  as  to 
Govt,  officers  and  employees,  they  shall  be 
the  same  as  the  fees  paid  to  witnesses  at- 
tending the  U.S.  courts. 

Officers  and  employees  of  the  Govt.,  sum- 
moned as  witnesses  for  the  Govt.,  are  en- 
titled to  receive  necessary  expenses  inci- 
dent to  travel. 
Memorandum  (Feb.  4,  1947) 

Inquiry    by    Office    of    Indian    Affairs 
whether  travel  expenses  of  new  appointee 
may  be  paid  from  Hawaii,  place  of  resi- 
dence, to  Alaska,  place  of  duty. 
Travel  Expenses,  M-34856  (Feb.  14,  1947) 

Sec.  7  of  the  act  of  Aug.  2,  1946,  does 
not  prohibit  payment  of  travel  expenses 
of  new  appointees  employed  for  periods  of 
less  than  12  months. 

Payment  of  Travel  Expenses  of  New  Ap- 
pointees (Mar.  4,  1947) 
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Approval  of  the  Secretary  of  the  Interior 
not  required  in  order  for  National  Park 
Service  to  acquire  surplus  equipment  un- 
der provisions  of  Interior  Department  Ap- 
propriation Act,  1947. 

Employee  must  bear  cost  of  transporta- 
tion from  place  of  residence  to  place  of 
business  at  official  station.  Transportation 
of  employees  of  Carlsbad  Caverns  National 
Park  from  post  office  at  Carlsbad,  New 
Mexico,  to  duty  station  in  Government- 
owned  passenger  motor  vehicles  unautho- 
rized. 

Carlsbad  Caverns  National  Park,  M-34876 
(Mar.  7,  1947) 

Funds  appropriated  under  1947  appro- 
priation act  are  not  available  for  transfer 
of  personnel  from  Washington  to  the  field 
offices  to  effect  the  decentralization  pro- 
gram. Funds  which  may  be  appropriated 
for  fiscal  year  1948  under  Interior  Depart- 
ment bill  would  appear  to  be  available  for 
this  purpose. 
Memorandum  (June  10,  1947) 

Government-owned  vehicles  cannot  be 
used  to  transport  employees  from  their 
residences  to  their  places  of  business,  even 
though  the  place  of  business  is  not  a  public 
transportation  line. 

If  a  bona  fide  branch  headquarters 
should  be  established  in  Tulsa,  no  approval 
of  the  Secretary  for  Transportation  of  em- 
ployees from  that  branch  headquarters  to 
the  other  duty  station,  outside  Tulsa, 
would  be  necessary. 

Transportation  of  Employees  of  South- 
western Power  in  Government-owned  Vehi- 
cles (Oct.  1,1947) 

If  the  sole  reason  for  operating  a  Gov- 
ernment car  or  aircraft  on  a  trip  pertains 
to  the  discharge  of  official  business,  the 
official  purpose  of  the  use  of  the  vehicle  is 
not  voided  or  changed  by  the  incidental 
transportation,  in  excess  space  which  is  not 
needed  in  connection  with  the  accomplish- 
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ment  of  official  business,  of  a  person  travel- 
ing for  personal  convenience. 
Transportation  in  Government-owned  Auto- 
mobiles, M-35008  (Nov.  20, 1947) 

Correspondence  indicates  that  Mr.  Hun- 
ger's salary  and  expenses  are  to  be  paid 
from  funds  appropriated  for  the  Missouri 
River  Basin  project.  The  detail  of  Mr. 
Bunger  as  a  field  official  to  duty  in  Wash- 
ington is  not  forbidden  by  the  act  of  June 
22,  1906.  If  Mr.  Hunger's  detail  is  regarded 
as  an  interdepartmental  detail  considera- 
tion must  be  given  to  sec.  601  of  the  Econ- 
omy Act  (47  Stat.  417,  31  U.S.C.  686).  Mr. 
Bunger's  salary  is  chargeable  to  the  ap- 
propriation from  which  he  is  regularly 
paid.  However,  extra  expenses  (per  diem, 
traveling,  etc.)  cannot  be  so  charged  to 
Missouri  River  Basin. 
Use  of  Missouri  Basin  Funds  for  Payment 
of  Mills  E.  Bunger  while  on  Detail  to 
Study  Commercial  Synthetic  Liquid  Fuels 
Plants  (Apr.  5,  1948) 

Sec.  4  of  the  Interior  Dept.  Appropria- 
tion Act,  1949,  specifically  authorizes  ex- 
penditures which  would  be  otherwise  pro- 
hibited by  5  U.S.C.  83,  1946  Ed.  and  31 
U.S.C.  551,  1946  Ed.,  which  are  directed 
to  the  expenditure  of  appropriated  moneys 
for  the  payment  of  expenses  of  persons  in 
attendance  at  conventions  of  associations 
which  are  private  and  nongovernmental 
in  nature. 

None  of  these  provisions  has  any  applica- 
tion to  the  expenditure  of  funds  to  defray 
the  expenses  of  an  employee  who  attends 
the  Second  Inter- American  Indian  Congress 
as  a  delegate  of  this  Government. 
Payment  of  Expenses  to  International  Con- 
ference, M-35068  (Sept.  8,  1948) 

An  employee,  who  intends  to  accept  em- 
ployment for  the  summer  months  only,  is 
not  entitled  to  travel  expenses  to  the 
place  where  he  reports  for  duty. 

If  he  obtains  travel  expenses  by  signing 
an  agreement  to  stay  12  months  and  then 
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leaves  the  Govt,  service  before  that  period 
has  expired,  he  is  indebted  to  the  U.S.  to 
the  extent  of  any  moneys  expended  by  the 
Govt,  for  such  travel. 

Traveling  Expenses  in  Connection  with 
Employment  by  Bur.  of  Reclamation  in 
Alaska  (May  25,  1949) 

The  statute  requires  the  suspension  of 
license  (a)  of  anyone  who  fails  to  report 
a  motor  vehicle  accident  and  (b)  of  any 
owner  who  has  failed  to  show  his  financial 
responsibility  to  pay  claims.  A  person  who 
drives  a  motor  vehicle  after  suspension 
of  license  may  be  punished  by  fine  or  im- 
prisonment. 

A  Federal  employee  driving  a  federally 
owned  vehicle  need  not  show  his  financial 
responsibility.  He  is  liable  for  damages  in 
case  he  negligently  injures  someone,  but 
he  cannot  be  punished  for  driving  a  fed- 
erally owned  vehicle  on  official  business 
after  his  license  has  been  suspended. 

However,  the  Department's  regulations 
provide  that  drivers  of  our  vehicle  have  a 
permit  from  the  State  in  which  they  op- 
erate. An  employee  working  in  Pennsyl- 
vania, who  had  had  his  license  suspended, 
might  be  unable  to  secure  permission  from 
the  Bureau  to  operate  an  Interior  Depart- 
ment vehicle. 

The  Govt,  will  not  defray  expenses  of 
automobile  insurance  covering  an  em- 
ployee's operation  of  Govt,  vehicles  and 
though  an  employee  of  a  private  firm  pur- 
chasing such  insurance  may  deduct  it  from 
his  income  tax,  a  Federal  employee  may 
not. 

It  would  be  wiser  for  the  Bureau  to  en- 
courage compliance  with  the  State  law 
particularly  with  reference  to  employees 
driving  their  private  automobile  on  offi- 
cial business. 

Must  Bureau  Employees  Comply  with  the 
Pennsylvania  Vehicle  Safety  Responsi- 
bility Act  (Jan.  10,  1950) 

A  sum  owing  to  a  former  employee  of 
this  Department,  covering  salary  earned 
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and  traveling  expenses  incurred  during  his 
employment,  cannot  properly  be  set  off 
against  the  amount  which  the  Department 
has  paid  to  a  third  person  in  settlement 
of  a  claim  under  the  Federal  Tort  Claims 
Act  arising  out  of  the  negligent  conduct 
of  the  employee  in  question. 
Set-off  of  Money  Owing  to  Former  Em- 
ployees, M-36023   (Jan.  11,  1950) 

The  authority  of  the  Secretary  under  5 
U.S.C.  73d  (1946  Ed.)  is  limited  to  the  au- 
thorization of  free  transportation  for  vaca- 
tion travel  by  a  Federal  employee  from  his 
post  of  duty  in  the  Virgin  Islands  to  a  port 
in  the  continental  U.S.  and  return,  and 
does  not  permit  the  furnishing  of  free 
transportation  for  vacation  travel  within 
the  continental  U.S. 

Vacation  Travel  by  Government  Em- 
ployees Between  Virgin  Islands  and  the 
United  States,  M-36115  (Dec.  14,  1951) 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from  the 
U.S.  to  a  station  overseas,  and  who  is  there- 
after separated  from  the  service  overseas 
for  reasons  which  are  beyond  the  control 
of  the  individual  and  are  acceptable  to  the 
employing  department  or  agency,  is  entitled 
to  travel  at  Govt,  expense  to  his  place  of 
residence  in  the  U.S.,  without  regard  to  the 
length  of  his  overseas  service. 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from  the 
U.S.  to  a  station  overseas,  and  who  has 
served  overseas  for  at  least  the  minimum 
period  prescribed  in  advance  by  the  head 
of  the  employing  department  or  agency 
(which  period  cannot  be  fixed  at  less  than 
one  year  or  more  than  three  years),  is  en- 
titled, upon  being  separated  from  the  serv- 
ice overseas,  to  travel  at  Govt,  expense  to 
his  place  of  residence  in  the  U.S.,  irrespec- 
tive of  whether  the  separation  was  for  the 
Govt's,  convenience  or  his  convenience  and 
irrespective  of  how  much  longer,  if  any, 
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he  may  have  served  overseas  beyond  the 
minimum  period. 

Expenses  of  Return  Travel  Upon  Separa- 
tion From  the  Service  Overseas,  M-36140 
(Sept.  30,  1952) 

FEDERAL  POWER  ACT 

Jurisdiction  of  the  Federal  Power 
Comm.  and  the  Interior  Dept.  with  Respect 
to  Natural  Gas. 

Solicitor's  Opinion,  M-33929  (Jan.  18, 
1945) 

Interrelated  Jurisdiction  of  the  Federal 
Power  Commission  and  the  Interior  De- 
partment with  respect  to  Power. 
Solicitor's    Opinion,    M-33929a    (Feb.    26, 
1945) 

Will  it  be  necessary  to  obtain  Congres- 
sional authority  to  issue  a  new  license  or 
permit  for  right-of-way  in  1947  if  it  is  de- 
sired to  do  so? 

Will  the  Federal  Power  Commission  have 
jurisdiction  over  a  license  to  operate  the 
system  after  1947  or  will  it  be  purely  a 
matter  for  the  Secretary? 
License  issued  oy  Federal  Power  Commis- 
sion to  W.  M.  Davidson  (Mar.  29,  1945) 

Minimum  Revenue  Requirements  for  Co- 
lumbia Basin   (Grand  Coulee)   Project. 
Solicitor's     Opinion,     M-33473      (Supp.) 
(Sept.  10,  1945) 

Small  Tract  Application. 

Lands  classified  as  power  sites  under 
sec.  24  of  the  Federal  Power  Act  cannot  be 
disposed  of  under  the  Small  Tract  Act  until 
a  determination  as  described  in  sec.  24  of 
the  Federal  Power  Act  has  been  made  by 
the  Federal  Power  Commission. 

Department  is  authorized  to  take  the  ini- 
tiative in  applying  for  a  determination  by 
the  Federal  Power  Comm.,  rather  than  put 
the  applicant  to  the  burden  of  additional 
procedure. 

Walter  Lee  Head,  Phoenix  082691  "C", 
A-24355  (Feb.  19,  1947) 

A  valid  mining  claim  cannot  be  located 
on  land  reserved  for  a  power  site  under  the 
Federal   Power   Act,   unless   the   Federal 
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Power   Comm.   has   determined   that   the 
value  of  the  land  for  the  purposes  of  power 
development  will  not  be  adversely  affected 
by  such  location. 

Oscar  Hawkinson,   Spokane  1988012,   A- 
25526  (Jan.  17,  1949) 

Reclamation  Homestead  Entry. 

Where  public  land  is  included  in  a  power 
project  withdrawal  under  sec.  24  of  the 
Federal  Power  Act,  any  entry  allowed  or 
patent  issued  covering  such  land  is  required 
to  be  subject  to  the  reservations  described 
in  sec.  24. 

James   A.   Bell,   Sacramento   037793   "F", 
A-25290  (Feb.  28, 1949) 

When  the  fact  that  land  is  reserved  un- 
der sec.  24  of  the  Federal  Power  Act  is  over- 
looked and  when,  subsequent  to  a  decision 
remanding  a  case  to  the  Bur.  of  Land  Man- 
agement for  a  further  showing  by  an  ap- 
plicant for  a  lease  under  the  Small  Tract 
Act,  the  Federal  Power  Comm.  determines 
that  the  land  cannot  be  restored  to  entry 
under  the  public  land  laws,  the  decision 
remanding  the  case  will  be  vacated  and  ap- 
plication will  be  finally  rejected. 
Leland  P.  Jones,  Coeur  d'Alene  01^268  "D", 
A-25547  (June  14,1949) 

Land  reserved  pursuant  to  sec.  24  of  the 
Federal  Power  Act  is  not  subject  to  leasing 
under  the  Small  Tract  Act  in  the  absence 
of  a  determination  by  the  Federal  Power 
Comm.  that  the  value  of  the  land  for  power 
development  purposes  will  not  be  injured 
or  destroyed  by  location,  entry,  or  selection 
under  the  public  land  laws  and  subsequent 
action  by  the  Secretary  of  the  Interior  de- 
claring the  land  open  for  disposition  under 
the  Small  Tract  Act. 

Herocrt    Oerrard   Marks,    Coeur    d'Alene 
0U219  "LU",  A-25655  (June  14,  1949) 

Under  the  contract  of  Apr.  7,  1939,  as 
amended  by  the  contract  of  July  10,  1942, 
the  District's  part  of  the  cost  of  the  Parker 
Power  Plant  and  incidental  works,  as  de- 
fined in  Art.  II,  does  not  include  as  an  item 
of  cost  interest  during  construction,  and 
in  applying,  under  Art.  12,  the  sum  of  $75 
per  day  for  each  generating  unit  as  a 
credit  to  amortization  with  interest  at  the 
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rate  of  4%  per  annum  the  interest  is  to  be 
computed  as  simple  interest  from  the  dates 
when  Units  3  and  4  were  placed  in  regular 
operation. 

Contracts  dated  Feb.  10,  1933,  Sept.  29, 
1936,  Apr.  7,  1939,  and  July  10,  1942,  are 
summarized. 

All  attorneys  who  studied  this  matter 
agreed  there  is  no  occasion  or  warrant  for 
the  computation  of  compound  interest.  In 
none  of  the  contracts  is  there  a  statement 
that  the  cost  of  construction  shall  include  a 
component  for  interest  during  construction. 

Bureau  correspondence  dated  Sept.  15, 
1938,  from  Chief  Engineer  to  the  District 
Counsel,  subject— Sale  of  Electric  Energy 
to  Salt  River  Valley  Users  Assn.  and 
Central  Arizona  Light  and  Power  Co. — 
Parker  Dam  project  states  that  of  the  new- 
power  revenues  received  there  would  be  a 
50-50  division.  The  first  part  to  be  applied 
on  repayment  of  the  Govt's,  part  of  the 
investment  in  the  power  plant  and  the 
other  half  to  be  applied  to  amortization, 
with  interest  at  3%%  per  annum,  of  the 
part  of  the  investment  in  the  power  state- 
ment plant  allocated  to  the  District.  From 
the  revenue  figures,  the  interest  figure  and 
time  interval  stated,  it  is  apparent  that 
what  was  in  the  mind  of  the  Chief  En- 
gineer and  what  was  subsequently  incor- 
porated in  the  contract  was  amortization 
of  the  District's  share  of  the  cost,  with  in- 
terest beginning  when  power  revenues  be- 
came available. 

For  purposes  of  amortization,  the  in- 
terest would  commence  when  the  amorti- 
zation commenced  and  the  contract  must 
be  so  construed. 

Interest  During  Construction  Under  the 
Supplemental  Contract  for  Division  of 
Power  Revenues  at  Parker  Dam,  Dated 
July  10,  19Jf2,  oetween  the  U.S.  and  the 
Metropolitan  Water  District  of  Southern 
Calif.  {Symbol  and  No.  Ilr-7 12)— Parker 
Dam  Project  (July  26,  1949) 

Public  sale  application. 

An  application  for  the  public  sale  of  land 
under  sec.  2455,  U.S.,  should  be  rejected 
where  part  of  the  land  applied  for  is  in- 
cluded in  a  power  site  reserve  and  the  re- 
maining area  is  not  an  isolated  tract  and 
does  not  adjoin  base  land  of  the  applicant. 
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A  public  sale  application  for  land  in- 
cluded in  a  power  reserve  must  be  re- 
jected. It  cannot  be  suspended  during  ac- 
tion on  a  petition  for  its  restoration  under 
sec.  24  of  the  Federal  Power  Act. 
Earl  T.  Flinders,  Salt  Lake  070278,  A- 
25771  (Oct.  21,1949) 

Land  included  in  a  first-form  reclama- 
tion withdrawal  or  in  a  power  site  reser- 
vation is  not  subject  to  selection  under  a 
private  exchange  application. 

A  private  exchange  application  must  be 
rejected  where  the  selected  land  has  been 
restored  under  sec.  24  of  the  Federal  Power 
Act  and  the  applicant  is  unwilling  to  ac- 
cept the  land  subject  to  the  reservations 
specified  in  sec.  24. 

Where  an  application  is  filed  under  the 
Small  Tract  Act  for  a  tract  of  land  and, 
pursuant  to  the  application,  the  land  is 
classified  as  suitable  for  such  disposition, 
the  applicant  has  a  preference  right  to  ac- 
quire the  site  involved  in  his  application. 

Where  land  is  classified  as  suitable  for 
disposition  under  the  Small  Tract  Act  on 
the  motion  of  the  officer  authorized  to  make 
such  classification,  the  land  is  subject  for 
a  90-day  period  to  the  preference  right  of 
veterans  of  World  War  II  to  submit  appli- 
cations for  small  tracts. 
Ruth  Mollring,  Evanston  021331,  A-25685 
(Dec.  9,  1949) 

S«c.  5  of  the  Flood  Control  Act  of  1944 
governs  the  disposition  of  surplus  power 
generated  at  hydroelectric  plants  con- 
structed by  the  Corps  of  Engineers,  Depart- 
ment of  the  Army,  in  the  Missouri  River 
Basin  under  sec.  9  of  that  act. 

Revenues  derived  from  the  sale  of  power 
under  sec.  5  of  the  Flood  Control  Act  of 
1944  cannot  be  used  to  meet  any  part  of 
the  reimbursable  costs  of  a  project  which 
are  allocated  to  irrigation. 

The  disposition  of  power  generated  at 
the  Fort  Peck  project  is  governed  by  the 
provisions  of  the  special  legislation  relat- 
ing to  that  project,  and  revenues  derived 
from  the  sale  of  such  power  are  not  avail- 
able to  meet  reimbursable  irrigation  costs. 
Power  Rates — Missouri  River  Basin  Proj- 
ect, M-36022   (Jan.  18,  1950) 
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Can  the  Secretary  authorize  construction 
of  works  solely  for  the  production  and 
transmission  of  power  under  the  Reclama- 
tion Project  Act  of  1939? 

As  the  language  of  the  act  covers  the 
construction  of  a  single-purpose  undertak- 
ing for  irrigation,  it  would  follow  that 
the  same  could  be  done  for  power. 

As  the  plant  in  question,  the  Alcova  pow- 
er plant,  is  purely  a  commercial  power  un- 
dertaking, the  report  concerning  it  need 
not  be  submitted  to  the  Secretary  of  the 
Army. 

Memorandum  (Feb.  15,  1950) 

Before  the  Federal  Power  Commission. 
San  Juan  Pipe  Line  Co.,  El  Paso  Natural 
Gas  Co.,  Pacific  Gas  and  Electric  Co. 

On  a  motion  for  further  hearing  after 
Commissioner's  order  of  July  13,  1949,  the 
following  issues  are  presented: 

1.  Does  El  Paso  have  enough  gas  to 
meet  the  additional  demands  on  its  system? 

2.  Are  the  service  agreements  of  El  Paso 
consistent  with  the  Commission's  rules  with 
respect  to  tariffs? 

3.  Is  it  economically  feasible  for  El 
Paso  to  expend  the  money  necessary  for 
construction  of  facilities  necessary  to  con- 
summate the  proposed  project? 

4.  Should  El  Paso  be  required  to  adjust 
its  plan  of  financing? 

5.  Should  the  amount  above  cost  paid 
to  its  affiliate  Western  Natural  Gas  Co.  for 
transfer  of  property  be  charged  to  earned 
surplus? 

6.  Should  El  Paso  and  Pacific  each  file 
common-carrier  rate  schedules  for  carriage 
of  gas  through  their  pipeline  systems? 

1.  Yes. 

2.  Can  be  decided  in  rate  proceedings 
for  El  Paso  now  before  the  Commission. 

3.  Yes. 

4.  El  Paso's  financial  plan  must  conform 
to  the  Commission's  requirements  which 
will  require  some  changes. 

5.  Any  excess  over  actual  cost  paid  to 
El  Paso's  affiliate  must  be  charged  to 
earned  surplus. 

6.  El  Paso  and  Pacific  Gas  Co.  have 
right-of-way  permits  issued  by  the  Secre- 
tary of  the  Interior.  Specific  obligations 
may  be  imposed  by  the  Secretary  to  anyone 
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holding  such  permits  under  the  Leasing 
Act. 

The  Secretary  required  the  above  com- 
panies to  file  rate  schedules.  In  considering 
the  rate  schedules  it  would  seem  that 
"public  convenience  and  necessity"  would 
be  better  served  by  El  Paso's  use  of  their 
systems  pipelines  than  by  allocating  a  por- 
tion to  Interstate  Gas  Co.  for  its  services. 
San  Juan  Pipe  Line  Co.,  El  Paso  Natural 
Gas  Co.,  Pacific  Gas  Co.,  Opinion  No.  197 
(July  14,  1950) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  provi- 
sions of  the  contracts  dated  Feb.  10,  1933, 
and  Sept.  29,  1936.  An  audit  of  accounts 
for  the  above  period  showed  that  costs  al- 
located to  the  District  were  understated 
by  $224,627. 

The  District  contends  that  the  deter- 
mination of  the  Secretary  was  considered 
and  accepted  as  final  to  all  charges  up  to 
that  date  in  a  manner  binding  upon  both 
parties.  The  question  arises  as  to  what 
extent  is  the  Acting  Secretary's  statement 
with  respect  to  the  amount  of  the  credit 
binding  on  the  U.S.? 

Sees.  71,  72,  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office 
has  been  vested  with  the  exclusive  author- 
ity to  settle  and  adjust  all  accounts  in 
which  the  U.S.  is  involved. 

Were  administrative  determinations  fi- 
nal and  conclusive,  it  is  difficult  to  see 
how  GAO  could  perform  its  function  of 
adjusting  and  settling  such  accounts.  Sec. 
74  supports  the  above  conclusion  for  it 
provides  that  even  after  an  account  has 
been  settled  by  GAO  the  party  whose  ac- 
count has  been  settled  or  the  head  of  the 
executive  department  concerned  may  ob- 
tain a  revision  of  said  account  by  the 
Comptroller  General  of  the  U.S.  In  sum- 
mary, the  executive  departments  can  re- 
vise statement  or  accounts  up  until  bal- 
ances have  been  certified  by  GAO.  Balances 
certified  by  GAO  are  binding  on  the  execu- 
tive branch  of  the  Govt.  Balances  as  certi- 
fied by  GAO  are,  however,  not  binding  on 
the  courts.  Questions  in  respect  of  accounts 


360 


FEDERAL  POWER  ACT— Continued 

are  open  for  judicial  determination  when 

properly  presented  before  a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant, 
the  question  arises  is  the  U.S.  estopped 
by  the  contract  itself  from  charging  any 
part  of  general  plant  cost  to  apportionable 
power  plant  construction  costs  as  agreed 
to  between  the  U.S.  and  the  District.  There 
is  no  judicial  determination  of  the  ques- 
tion. However,  there  is  nothing  in  the 
contract  which  would  indicate  that  the 
parties  intended  to  exclude  from  consid- 
eration related  subsidiary  parties  intended 
to  exclude  from  consideration  related  sub- 
sidiary or  indirect  costs,  as  distinguished 
from  the  costs  directly  involved  in  con- 
structing the  works,  facilities  and  equip- 
ment described  in  one  or  more  of  the 
four  groups.  In  fact  the  provision  that  "the 
cost  of  Parker  power  plant  and  incidental 
works  *  *  *  shall  be  divided  into  four  (4) 
principal  groups"  raises  the  inference,  at 
least,  that  the  parties  contemplated  the 
incurrence  of  subsidiary  or  indirect  costs 
in  carrying  out  the  contract. 

Therefore,  the  District  should  be  charged 
with  that  portion  of  the  general  plant  ac- 
count in  question  which,  on  the  basis  of 
recognized  principles  and  practices  of  ac- 
counting, is  reasonably  allocable  to  the 
construction  and  permanent  operation  of 
the  specified  works,  equipment  and  facili- 
ties for  which  the  District  is  obligated  to 
pay  under  the  provisions  of  Art.  11. 

There  is  a  question  as  to  whether  the 
U.S.,  in  effect,  acquired  any  remaining 
interest  of  the  District  in  the  camp  under 
the  1933  contract  by  crediting  to  the  Dis- 
trict's construction  cost  obligations  under 
the  contract  the  sum  of  $58,700.  The  provi- 
sions of  Art.  12  of  the  1933  contract  state 
"The  United  States  shall  not  be  under  any 
obligation  to  repay  to  the  District,  or  other- 
wise contribute  toward,  the  cost  of  any 
works  built  with  funds  provided  by  the 
District."  Therefore,  this  provision  in  the 
1933  contract  requires  that  the  said  credit 
of  $58,700  be  rescinded  in  effecting  final 
financial  settlement  with  the  District. 
Legal  assistance  on  various  matters  in- 
volved in  the  relationship  between  the  U.S. 
and  Metropolitan  Water  District  on  Parker 
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Dam  and  Park  Dam  Power  Projects  (July 
19,  1950) 

Bur.  of  Land  Management  has  responsi- 
bility with  respect  to  trespasses  on  public 
lands  withdrawn  for  power-site  purposes, 
except  trespasses  involving  development 
of  use  of  hydroelectric  power. 

An  application  for  a  water  pipeline  for 
irrigation  of  agricultural  crops  should  be 
filed  under  act  of  Mar.  3,  1891  (43  U.S.C. 
946-949),  and  not  under  act  of  Feb.  15, 
1901  (43  U.S.C.  959)  (58  I.D.  40). 
Entries  Subject  to  Sec.  2£  Federal  Power 
Act  (Aug.  24,  1950) 

Land  which  is  in  a  power  site  reserve 
and  which  is  also  included  in  a  withdrawal 
for  the  use  of  the  Dept.  of  Agriculture  is 
not  subject  to  application  and  entry  under 
the  desert  land  Law. 

A  petitioner  for  the  restoration  to  entry 
of  public  land  included  in  a  power  site  re- 
serve gains  no  preferential  right  to  make 
an  entry  on  behalf  of  the  land  if  and  when 
the  land  is  opened  to  entry. 

Land  which  is  withdrawn  for  a  purpose 
other  than  reclamation  cannot  be  disposed 
of  under  the  act  of  Mar.  31,  1950,  which 
authorizes  the  disposal  of  withdrawn  pub- 
lic land  that  is  too  small  to  be  classed  as 
a  farm  unit  under  the  Reclamation  Act. 
Charles  L.  Griffith,  A-25977  (Jan.  10, 1951) 

Land  withdrawn  by  the  Secretary  of  the 
Interior  under  authority  delegated  to  him 
by  the  President  is  not  subject  to  disposi- 
tion under  the  Small  Tract  Act  so  long  as 
the  withdrawal  remains  in  effect,  and  small 
tract  applications  for  such  land  must  be 
rejected. 

After  the  restoration  of  land  from  a  with- 
drawal made  by  the  Secretary  under  au- 
thority delegated  to  him  by  the  President,  a 
person  will  not  be  accorded  a  priority  in 
applying  for  the  land  under  the  Small  Tract 
Act  by  virtue  of  a  previous  application 
which  he  filed  while  the  land  was  with- 
drawn. He  will  be  on  the  same  footing  with 
other  persons  of  the  same  class  submitting 
applications  subsequent  to  the  restoration. 

A  person  who  desires  to  acquire  a  small 
tract  lease  has  no  equities  entitling  him 
to  a  preference  over  others  in  obtaining  a 
lease  because  of  his  settling  on  and  im- 
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proving  the  land  while  it  was  withdrawn 
from  entry. 

A  trespasser  who  has  made  improve- 
ments on  public  land  may,  under  certain 
circumstances,  be  allowed  a  reasonable  time 
within  which  to  remove  any  improvements 
that  can  be  removed  without  substantial 
damage  to  the  land  or  to  the  improvements, 
and  a  prospective  lessee  of  the  land  may 
be  required,  as  a  condition  precedent  to 
the  issuing  of  the  lease,  to  reimburse  the 
trespasser  for  the  reasonable  value  of  all 
the  permanent  improvements  which  are  left 
on  the  land  and  which  are  of  value  to  the 
lessee. 

Keith  Specking,  et  al.  v.  Charles  S.  Carter, 
et  al,  Anchorage  017266,  017175,  017176, 
017177,  197178,  A-26190  (July  24,  1951) 

The  scope  of  the  statutory  authority  of 
the  Southwestern  Power  Admin,  with  re- 
spect to  the  purchase  of  electric  power  and 
energy  and  the  acquisition  of  transmission 
lines  and  related  facilities  under  rental 
agreements,  described  in  Solicitor's  memo- 
randum M-26009  (July  15,  1940),  remains 
unchanged  by  the  Interior  Department  Ap- 
propriation Act,  1952. 

The  Interior  Dept.  Appropriation  Act, 
1952,  limits  the  expenditures  that  may  be 
made  from  the  Southwestern  Power  Ad- 
ministration's continuing  fund  for  the  pur- 
chase of  electric  power  and  energy  and  the 
rental  of  transmission  facilities  to  $250,000 
in  the  fiscal  year  1952  and  to  the  amount, 
if  any,  approved  annually  thereafter  by  the 
Congress  in  subsequent  appropriation  acts. 
Purchase  of  Power  and  Rental  of  Trans- 
mission Facilities  by  the  Southwestern 
Power  Administration,  M-36099  (Sept.  14, 
1951) 

Land  which  has  been  withdrawn  from 
entry  and  reserved  as  a  power  site  is  "ap- 
propriated" land  and  is  not  subject  to  In- 
dian allotment  under  sec.  4  of  the  act  of 
Feb.  28, 1891. 

Land  restored  from  a  power  site  with- 
drawal is  subject,  first,  to  application  by 
the  State  in  which  the  land  is  situated  for 
use  of  the  land  for  public  highway  pur- 
poses and,  secondly,  to  preference-right  ap- 
plications by  veterans  of  World  War  II. 
Dewey  Mose,  Sacramento  045143,  A-26489 
(Nov.  18,1952) 
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One  of  the  grounds  for  rejection  of  the 
special  use  permit  application  is  that  the 
land  is  within  Power  Site  Classification 
No.  219. 

By  memorandum  of  Oct.  10,  1950,  all 
Regional  Administrators  were  advised  that 
the  Federal  Power  Comm.  had  no  objection 
to  the  issuance  of  special  land  use  permits 
on  power  site  lands  if  a  stipulation  ab- 
solving them  of  liability  for  damage  was 
inserted. 

Special  Use  Permit  Application  of  Clarence 
Perkins,  Utah  06640  (Dec.  5,  1952) 

Pending  the  outcome  of  litigation  to  de- 
termine the  relative  obligation  of  the  U.S. 
in  the  Coachella  Valley  County  Water  Dis- 
trict under  repayment  Contract  No.  Ilr-781 
Supp.  dated  Dec.  22,  1946,  it  would  not  be 
legally  proper  to  deliver  water  to  the  dis- 
trict through  facilities  constructed  at  a 
cost  in  excess  of  the  present  $13,500,000  re- 
payment obligation  of  the  district,  unless 
the  district  agrees  to  repay  such  excess 
costs  if,  and  only  if,  the  Govt,  prevails  in 
the  pending  suit. 

Delivery  of  Water  From  Completed  Works 
in  Coachella  Valley,  M-36150  (Nov.  21, 
1952) 

Where  there  is  no  showing  that  land  in- 
cluded in  a  mining  claim  is  subject  to  min- 
ing location,  it  is  premature,  in  a  proceed- 
ing to  determine  the  validity  of  the  claim, 
to  consider  whether  the  land  is  mineral  in 
character  or  whether  a  valid  discovery  has 
been  made  on  the  claim. 

The  Secretary  of  the  Interior,  in  the  ex- 
ercise of  his  supervisory  authority,  may 
assume  jurisdiction  of  any  proceeding  in- 
volving a  claim  to  public  land  and  make  any 
determination  necessary  to  the  proper  dis- 
position of  the  claim. 

Lands  included  within  a  power  site  re- 
serve or  a  power  project  affected  by  sec.  24 
of  the  Federal  Power  Act  and  lands  with- 
drawn by  the  Secretary  of  the  Interior 
from  all  forms  of  appropriation  under  the 
public  land  laws  are  not  subject  to  the  oper- 
ation of  the  mining  laws. 

While  such  lands  remain  so  withdrawn, 
no  rights  under  the  mining  laws  can  be 
initiated  on  them. 

United  States  v.  Wilmot  D.  Everett  et  al., 
Contest  No.  7-27,  A-27010  (Aug.  30,  1954) 
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Lands  included  within  a  power  site  clas- 
sification are  not  open  to  mining  location 
unless  they  have  been  restored  to  entry 
pursuant  to  sec.  24  of  the  Federal  Power 
Act. 

The  classification  of  land  as  a  power  site 
by  the  Director  of  the  Geological  Survey, 
which  is  approved  by  the  Secretary  of  the 
Interior,  subjects  the  land  to  disposition 
only  as  provided  by  sec.  24  of  the  Federal 
Power  Act. 

A  withdrawal  made  subject  to  existing 
withdrawals  attaches  as  a  secondary  claim 
on  the  land  and  becomes  effective  upon  the 
revocation  of  the  earlier  withdrawal. 

Mining  locations  made  on  lands  with- 
drawn from  such  location  are  null  and 
void. 

Vanadium  Corp.  of  America,  United  States 
Vanadium  Corp.,  A-26914  (Sept.  8,  1954) 

FEDERAL  PROPERTY  AND 
ADMINISTRATIVE  SERVICES  ACT 

(See  also,  Surplus  Property) 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938)— Effect  on  rules  for  measure  of 
damages  in  trespass  on  United  States 
property  in  the  absence  of  Federal  Legis- 
lation. 

Solicitor's    Opinion,    M-33575     (May    11, 
1944) 

Laboratory  equipment  loaned  to  the  War 
Department  and  destroyed  by  fire  can- 
not be  replaced  in  the  face  of  consistent 
holdings  by  the  Comptroller  General  to 
the  effect  that  there  can  be  no  reimburse- 
ment to  the  Govt,  for  the  loss  of  its  own 
property. 

Memorandum  (Nov.  29, 1945) 

Title  V  of  S.  2177,  the  Legislative  Re- 
organization Act  of  1946,  does  not  give 
authority  for  construction  of  the  York- 
town  Bridge  on  park  property  as  it  does 
not  authorize  the  use  of  Federal  property 
for  this  purpose.  Also  the  report  of  the 
Senate  Committee  which  considered  the 
bill  states  that  Title  V  does  not  apply  to 
bridges  over  waters,  the  navigable  portion 
of  which  lies  wholly  within  one  State. 
Memorandum  (Aug.  9,  1946) 


FEDERAL  PROPERTY  AND  ADMINISTRA- 
TIVE SERVICES  ACT— Con. 
Authority  of  Secretary  as  Trustee  for  the 
Indians  in  Transfers  of  Surplus  Property. 
Disposition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center,  M-34921 
(Apr.  29,  1947) 

Under  the  Surplus  Property  Act  of  1944, 
which  is  applicable  to  the  Territories  and 
possessions  of  the  U.S.,  property  surplus 
to  the  needs  of  the  U.S.  may  be  donated 
to  local  governments,  such  as  municipali- 
ties, provided  the  Department  has  made  a 
finding  in  writing  that  the  property  has 
no  commercial  value,  as  defined  by  reg- 
ulation, or  that  the  cost  of  its  care  and 
handling  and  disposition  would  exceed  the 
estimated  proceeds  of  its  sale  for  any  pur- 
pose. 

The  authority  to  transfer  surplus  prop- 
erty between  agencies  of  the  Interior  De- 
partment without  an  exchange  of  funds 
is  not  applicable  to  a  transfer  between  the 
Department  and  a  municipality  of  the  De- 
partment but  are  in  the  same  category  as 
municipalities  of  the  several  States. 
Donation  of  Surplus  Property,  M-35037 
(Apr.  28,  1948) 

Under  the  regulations  promulgated  pur- 
suant to  Order  Xo.  1615,  only  the  principal 
official  in  charge  of  a  field  organization 
is  an  accountable  officer.  Persons  who  are 
subordinate  to  the  official  in  charge  of  a 
field  organization  are  not  accountable  offi- 
cers, even  though  they  may  occupy  super- 
visory positions. 

A  person  who  occupies  a  supervisory  po- 
sition is  responsible,  and  need  sign  a  re- 
ceipt, only  for  property  in  his  personal 
custody. 

An  employee  of  the  Department  should 
not  be  required  to  reimburse  the  Govt,  by 
means  of  a  deduction  from  his  salary  for 
the  loss  of,  or  damage  to,  property  which 
has  been  placed  in  his  custody. 
Salary  Deductions  for  Government  Prop- 
erty Lost,  Destroyed,  or  Damaged,  M- 
35084  (Feb.  4,  1949) 

May  lands  acquired  under  Title  III  of 
the  Bankhead-Jones  Farm  Tenant  Act  and 
transferred  to  this  Department  under  the 
Taylor  Grazing  Act  be  sold  to  private 
interests? 
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TIVE SERVICES  ACT—Con. 

According  to  an  opinion  of  the  Solicitor 
of  Agriculture,  Title  III  lands  transferred 
by  the  Dept.  of  Agriculture  to  another 
agency  are  no  longer  limited  by  provisions 
of  the  Bankhead-Jones  Act  and  may  be 
sold  to  private  persons. 
Memorandum  (Oct.  12,  1949) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  author- 
ity for  the  executive  branch  of  the  Govt, 
to  make  appropriate  arrangements,  through 
the  issuance  of  leases  or  permits,  for  the 
development  of  such  of  the  oil  and  gas 
deposits  in  the  submerged  coastal  lands 
of  the  U.S.  as  are  surplus  to  the  needs  of 
the  Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
does  not  refer  to  the  submerged  coastal 
lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as  per- 
mitting the  issuance  of  leases  or  permits 
on  the  surplus  oil  and  gas  deposits  in  the 
submerged  coastal  lands,  on  the  one  hand, 
and  the  Mineral  Leasing  Act  of  1920  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases 
or  permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on  sur- 
plus oil  and  gas  deposits  in  any  contro- 
verted areas  of  submerged  lands  involved 
in  proceedings  before  the  Supreme  Court. 
Authority  to  Provide  for  Production  of 
Oil  and  Gas  From  Submerged  Lands,  M- 
36036  (June  1,1950) 

May  the  Regional  Director,  Region  VIII, 
be  authorized  to  make  purchases  or  con- 
tracts without  advertising,  if  the  aggregate 
amount  does  not  exceed  $1,000  with  work- 
ing funds  transferred  from  the  Dept.  of 
the  Air  Force,  Army  and  Navy,  the  Coast 
Guard,  or  the  National  Advisory  Com- 
mittee for  Aeronautics. 

The  Federal  Property  and  Administra- 
tive Services  Act  does  not  govern  open 
market  purchases  of  the  Bur.  of  Mines  un- 
til the  Admr.  of  General  Services  delegates 
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TIVE SERVICES  ACT—Con. 

some  authority  to  the  Secretary  of  the  In- 
terior. Until  that  time  the  Bureau  is  gov- 
erned by  sec.  3709,  R.S. 

One  of  the  provisions  of  sec.  3709  is  that 
contracts  for  purchase  of  supplies  must  be 
advertised  except  when  amount  involved 
does  not  exceed  $500. 

None  of  the  appropriation  acts  of  the 
Department  supplying  funds  authorize  ex- 
penditure in  excess  of  $500  without  ad- 
vertising. 

The  Bur.  of  Mines  in  the  past  had  relied 
upon  certain  provisions  of  the  Armed 
Services  Procurement  Act  and  the  regula- 
tions thereunder  for  allowing  contracts  in 
excess  of  $500  without  advertising.  That 
act  does  not  provide  for  the  negotiation 
of  a  contract  without  advertisement  except 
by  an  agency  head. 

The  Regional  Director  may  not  make 
open  market  purchases  for  more  than  $500 
from  funds  transferred  from  the  above- 
named  agencies. 
Memorandum  (June  19,  1950) 

The  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
relating  to  the  disposition  of  surplus  prop- 
erty, have  no  application  to  property 
owned  by  an  Indian  tribe. 
Sale  of  Menominee  Indian  Mills  House  No. 
36,  M-36128  (Apr.  21,  1952) 

In  applying  the  limitations  contained 
in  the  Interior  Department  Appropriation 
Act,  1953,  on  the  number  of  motor  vehicles 
that  may  be  purchased  by  the  Department 
and  its  several  agencies,  the  Department 
is  not  required  to  take  into  account  any 
motor  vehicles  that  may  be  acquired  with- 
out cost. 

Acquisition  of  Motor  Vehicles  Without 
Cost,  M-36145  (Sept.  24,  1952) 

FEES 

(See  also,  Accounts) 

Action  brought  on  behalf  of  the  plaintiff, 
a  restricted  Cherokee  Indian,  to  determine 
heirs,  quiet  title  and  to  partition  lands 
allotted  to  Jack  Rabbit,  deceased  full- 
blood  Cherokee  Indian.  Letter  to  Attorney 
General — by  Kloth,  sgd.  Solicitor. 
John  E.  Rabbitt  v.  Emma  Hogshooter  (Feb. 
5,  1944) 
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Collection     of     a     fee    from     Warner 
Brothers  Pictures,  Inc.,  for  the  filming  of 
a   motion   picture   in   Yosemite  National 
Park. 
Memorandum  (Nov.  19,  1945) 

Limitation  of  trips  on  Evergreen  Trail- 
ways  not  to  affect  chartered  trips  for  mili- 
tary personnel. 
Memorandum  (Dec.  20,  1945) 

Schedule  of  fees  and  operating  arrange- 
ments at  the  Franklin  D.  Roosevelt  Li- 
brary and  the  Home  of  Franklin  D.  Roose- 
velt National  Historic  Site  as  outlined  in 
memo  of  Dec.  20, 1946. 
Memorandum  (Feb.  1, 1946) 

Recommendation  of  the  amending  of 
regulation  establishing  the  admission  fee 
for  the  home  of  Franklin  D.  Roosevelt  Na- 
tional Historic  Site  and  combined  fee  for 
the  Home  and  the  Franklin  D.  Roosevelt 
Library  so  as  to  permit  entrance  without 
charge  for  groups  of  school  children  18 
years  of  age,  or  under,  when  accompanied 
by  adults  assuming  responsibility  for  their 
safety  and  orderly  conduct. 
Memorandum  (Sept.  30,  1946) 

Payment  of  fees  to  witnesses  summoned 
to  appear  and  testify  at  hearings  before 
the  Federal  Petroleum  Board.  Except  as  to 
Govt,  officers  and  employees,  they  shall  be 
the  same  as  the  fees  paid  to  witnesses  at- 
tending the  U.S.  courts. 

Officers  and  employees  of  the  Govt.,  sum- 
moned as  witnesses  for  the  Govt.,  are  en- 
titled to  receive  necessary  expenses  inci- 
dent to  travel. 
Memorandum  (Feb.  4,  1947) 

The  Secretary  of  the  Interior  has  no  au- 
thority to  waive  or  to  abstain  from  collect- 
ing a  debt  due  to  the  U.S.  as  accrued  rental 
under  a  fur  farming  lease. 
Karl  J.  Miller,  Anchorage  07088,  010^50 
"iT",A-25215(July2,1948) 

Sec.  28.6  of  the  Labor  Standard  Regula- 
tions, approved  July  12, 1948,  provides  that 
concessioners  would  comply  with  the  State 
labor  laws  of  the  State  in  which  they  were 
situated  unless  those  standards  are  lower 
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than   those  established  by  sees.  28.4  and 

28.5. 

The  opposition's  contentions  that  this 
confers  legislative  power  on  the  State  is 
not  true.  The  Department  has  the  right  to 
establish  fair  working  conditions.  In  order 
to  assure  equality  of  treatment  the  State 
laws  are  followed  in  cases  where  an  em- 
ployee would  enjoy  a  higher  standard 
working  outside  the  park,  but  in  the  same 
State,  than  he  would  if  he  worked  for  a 
concessioner  in  the  park. 
Labor  Standard  Regulations  (May  27, 
1949) 

Request  for  reconsideration  based  only 
upon  information  heretofore  considered 
will  not  be  allowed. 

Estate  of  E-Xc-Op-Pe,  Probate  5625-49,  A- 
25632  (Sept.  21,  1949) 

Registers  of  Land  Offices  used  to  be  paid 
on  a  commission  basis.  The  act  that  put  the 
registers  on  a  salary  basis  did  not  eliminate 
the  necessity  of  paying  a  fee;  however, 
most  regulations  governing  fees  provided 
for  their  return  if  the  application  was 
rejected. 

Consideration  has  been  given  to  provid- 
ing for  no  return  of  fees,  or  to  not  charging 
fees,  as  the  cost  of  returning  them  is  so 
great. 

The  filing  fees  in  oil  and  gas  cases  au- 
thorized by  the  Mineral  Leasing  Act  are 
not  mandatory.  By  Cir.  No.  1696  filing  fees 
have  been  eliminated  in  competitive  lease 
applications. 

The  conditions  under  which  filing  fees 
are  returnable  are  governed  by  regulation. 

The  Secretary  has  sufficient  authority  to 
provide,  by  regulation,  that  the  filing  fee 
shall  be  promptly  earned  when  the  appli- 
cation is  filed. 

Cir.  No.  1723  provided  that  a  $10  filing 
fee  on  mineral  leases  be  retained  as  a  serv- 
ice charge.  Cir.  No.  1737  made  such  a  reg- 
ulation applicable  to  small  tract  leases. 
Filing  Fees  and  Service  Charges  (Mar.  2, 
1950) 

Does  the  above  charge  constitute  a  lot- 
tery within  the  meaning  of  the  Federal 
Criminal  Statutes?  Is  the  repayment  act 
applicable  to  the  charge? 
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For  Question  No.  1,  see  Memo  of  Mar.  1 
in  this  file. 

The  Department  has  held  that  the  regu- 
lation providing  that  a  fee  is  to  be  con- 
sidered as  earned  when  paid  did  not  bar  an 
application  for  repayment  under  the  Re- 
payment Act.  Application  for  repayment 
must  be  filed  within  two  years  from  rejec- 
tion of  an  application,  entry  or  proof.  If 
covered  into  the  Treasury  as  earned,  money 
may  still  be  returned  if  proper  application 
is  filed. 

Small  Tract  Act  Service  Charge  (Mar.  2, 
1950) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe,  which  is  subject  to  the 
approval  of  the  Secretary  of  the  Interior  or 
his  authorized  representative,  runs  for  a 
period  of  10  years  from  the  date  of  its  exe- 
cution, the  approval  of  the  contract  relates 
back  to  the  date  of  execution  so  that  the 
10-year  period  of  the  contract  runs  from 
that  date  and  not  from  the  date  of  approval. 

Where  such  a  contract  provides  for  an- 
nual payments,  the  first  of  which  is  payable 
within  one  month  after  the  date  of  ap- 
proval of  the  contract,  with  subsequent  pay- 
ments to  "fall  due  on  the  first  of  November 
of  each  succeeding  year,"  and  the  contract 
was  executed  on  Dec.  8, 1949,  and  approved 
on  Apr.  13,  1951,  the  first  annual  payment 
became  payable  within  one  month  after 
Apr.  13,  1951,  and  the  second  annual  pay- 
ment became  payable  on  Nov.  1,  1951,  with 
subsequent  annual  payments  to  become  due 
on  the  anniversary  of  that  date. 
Payment  of  Fees  Under  Contract  between 
James  E.  Curry  and  the  Colville  Indians, 
M-36081  (Aug.  2, 1951) 

The  prohibition  contained  in  sec.  8  of 
the  act  of  June  26, 1912,  is  against  the  pay- 
ment of  membership  fees  or  dues  of  "any 
ofiicer  or  employee  of  the  United  States." 
It  does  not  prohibit  an  agency  of  the  Govt, 
from  becoming  a  member  of  an  association 
or  society,  if  such  membership  would  fur- 
ther its  authorized  activities. 

There  is  no  legal  objection  to  the  pur- 
chase by  the  Department  from  appropri- 
ated funds  of  an  exchange  membership  in 
the  U.S.  Book  Exchange,  Inc.,  where  the 
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purpose  of  the  membership  is  to  exchange 
copies  of  periodicals. 

Membership  of  Departmental  Library  in 
Nonprofit  Booh  Exchange,  M-36122  (Mar. 
17,  1952) 

An  allowance  of  fees  to  attorneys  for  an 
executor  of  the  estate  of  a  deceased  Osage 
Indian  will  not  be  disturbed  on  appeal 
where  the  allowance  conformed  to  the  ap- 
proved departmental  fee  schedule  and  the 
record  contains  no  suflicient  showing  of 
the  performance  by  the  attorneys  of  ex- 
traordinary services. 

Messrs.  Milsten,  Milsten  and  Morehead 
IA-119  (Apr.  2, 1954) 

FISH  AND  WILDLIFE  COORDINATION  ACT 
GENERALLY 

Termination  of  Pilchard  Order. 
Solicitor's    Opinion,    M-34208     (Sept     24 
1945) 

WATER    RESOURCE    DEVELOPMENT 
PROGRAM 

If  the  Coordination  Act  is  applicable  to 
the  Small  Watershed  Protection  Program, 
it  is  equally  applicable  to  soil  conservation 
programs  under  the  jurisdiction  of  this 
Department  and  the  Dept.  of  Agriculture 
must  consult  with  the  Fish  and  Wildlife 
Service  and  with  the  States  where  their 
program  required  water  diversion  or  im- 
poundment. 

Application  of  Coordination  Act  to  Small 
Watershed  Protection  Program  (Jan  27 
1954) 

FISH  AND  WILDLIFE  SERVICE 

Authority  of  the  Secretary  to  authorize 
the  National  Capital  Parks  to  dispose  of 
fish  to  the  public  for  25tf  a  pair,  if  the 
arrangement  meets  with  the  approval  of 
the  Fish  and  Wildlife  Service. 
Memorandum  (July  11,  1944) 

Pittmann-Robertson  Act. 
Letter    to    Joseph    O'Mahoney    (Jan     30 
1945) 

Claim  should  be  allowed  in  part  under 
the  act  of  Dec.  28,  1922,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee. 

Solicitor's    Opinion,    M-33947     (Feb.    28, 
1945) 
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Oil  and  gas  lease  application  rejected 
in  part.  Appeal  from  the  General  Land 
Office. 

Imogene  G.  Brooks,  Las  Cruces  054519  "N", 
A-23986  (Apr.  9,  1945) 

Claim  for  damage  to  property. 
William  E.   Hooker,   M-33889    (Apr.   13, 
1945) 

Regulatory  authority  of  Civil   Service 
Commission  re  overtime  compensation. 
Solicitor's    Opinion,    M-33979     (Apr.    18, 
1945) 

Appeal  from  findings  of  fact  by  con- 
tracting officer  assessing  liquidated  dam- 
ages for  delay  in  completion  of  repairs  to 
Dam  83,  Upper  Souris  National  Wildlife 
Refuge,  under  Contract  No.  I-6-fw-3340, 
dated  Aug.  3, 1943. 

R.  S.  Billingsley  Co.,  Minneapolis,  Minn., 
M-33912  (May  10, 1945) 

Claim  for  damage  to  property. 
Seattle  Transit  System,  M-34037  (May  25, 
1945) 

Whether  the  laws  of  the  State  of  New 
Mexico,  which  exempt  the  owner  of  live- 
stock from  liability  when  such  livestock 
trespass  on  unfenced  lands,  should  be  a 
factor  in  enforcing  the  regulations  of  the 
Secretary  governing  grazing  on  the  Park 
lands. 

Livestock  Trespassing  on  Government 
Lands  in  Carlsbad  Caverns  National  Park 
(June  2, 1945) 

Claim  for  damage  to  property. 
George  M.  Thompson,  M-34087   (June  26. 
1945) 

Questions  concerning  (1)  the  identifica- 
tion of  a  collection  of  frogs,  toads,  and 
snakes  in  alcohol  now  in  Glacier  National 
Park,  and  (2)  additional  field  studies  of 
birds  and  mammals  in  the  Park. 
Memorandum  (Aug.  1, 1945) 

Termination  of  Pilchard  Order. 
Solicitor's    Opinion,    M-34208    (Sept.    24, 
1945) 
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Claim  for  damage  to  property — personal 
injury — Fish  and  Wildlife  Service. 
Solicitor's  Opinion,  M-34358  (Feb.  5,  1946) 

Affirmed. 
Delbert   George  Richardson,   Carson  City 
02226 If  C,  A-24281   (Apr.  3,  1946) 

Claim  should  be  allowed,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee. 
Andrew  Johnson,  M-34427  (Apr.  16,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee  with- 
in the  scope  of  his  employment. 
D.  Ross  Hale,  F.  &  W.  L.,  M-34448  (Apr. 
25,  1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  since  it  exceeds  the  amount 
of  $1,000  and  has  not  been  presented  within 
one  year  after  it  accrued. 
Axel  Daniels,  M-34374  (May  14, 1946) 

Appeal  from  decision  of  Area  Coor- 
dinator with  respect  to  allocation  of  Amer- 
ican halibut  in  Prince  Rupert,  British 
Columbia,  Canada.  Appeal  dismissed.  De- 
cision of  Coordinator  affirmed. 
Prince  Rupert  Fishermen's  Cooperative 
Association,  M-34567  (June  21,  1946) 

Appeal  from  decision  of  Area  Coordi- 
nator with  respect  to  allocation  of  halibut 
in  Tacoma,  Washington.  Appeal  dismissed ; 
decision  of  Coordinator  affirmed. 
Marush  Fisli  &  Oyster  Co.,  M-34570  (June 
25,  1946) 

Appeal  from  Area  Coordinator  of  June 
4,  1946,  with  respect  to  allocation  of  Amer- 
ican halibut  in  Sitka,  Alaska.  Appeal 
denied. 

Engstrom  Bros.,  Juneau,  Alaska,  M-34596 
(July  13, 1946) 

Appeal  from  decision  of  Area  Coordi- 
nator of  June  4,  1946,  wrji  respect  to  allo- 
cation of  American  halibut  in  Seattle, 
Washington.  Reversed. 
Oxenberg  Fish  Co.,  Inc.,  Seattle,  Washing- 
ton, M-34597  (July  13, 1946) 

The  Secretary  of  the  Interior,  through 
the  Director  of  Fish  and  Wildlife  Service, 
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is  authorized  to  enter  into  leases  for  drill- 
ing for  oil  on  lands  acquired  for  wildlife 
refuges  provided  there  would  result  no 
derogation  from  the  primary  purposes  for 
which  refuges  are  established. 
Solicitor's  Opinion,  M-34516  (Aug.  5, 1946) 

The  basic  legislative  authority  for  as- 
signment of  Service  personnel  outside  the 
continental  U.S.  for  the  purpose  of  carry- 
ing on  studies  or  programs  in  or  with  other 
countries  is  the  act  of  Aug.  25, 1916,  39  Stat. 
535.  By  the  "Convention  on  Nature  Protec- 
tion and  Wildlife  Preservation  in  the  West- 
ern Hemisphere"  ratified  by  the  Senate  on 
Apr.  7,  1941,  the  contracting  governments 
are  to  cooperate  and  lend  each  other  assist- 
ance in  promoting  the  objectives  of  the 
Convention.  The  National  Park  Service,  as 
a  Federal  agency  directly  concerned  with 
this  subject,  should  participate  actively  in 
the  program. 
Memorandum  (Sept.  25,  1946) 

Fact  that  lands  are  located  within  the 
Desert  Game  Range,  Nev.,  is  as  such,  an 
insufiicient  ground  for  refusing  the  issu- 
ance of  an  oil  and  gas  lease.  Rather,  it  is 
necessary  in  each  particular  case  to  deter- 
mine whether  an  oil  and  gas  lease  for  the 
tract  of  land  in  question  would  interfere 
with  the  purposes  of  the  range. 
Arthur  P.  Campbell,  Carson  City  022058 
"N",  A-24276  (Nov.  4, 1946) 

Applicability  of  the  Ofiice  of  War  Mo- 
bilization and  Reconversion  Directive  No. 
128  to  Federal  Aid  to  Wildlife  Restoration 
Projects. 
Solicitor's  Opinion,  M-34730  (Nov.  8,  1946) 

Contracts  for  the  processing  and  selling 
of  fur  sealskins.  Under  the  statutory  pow- 
ers of  the  Secretary  of  the  Interior,  the 
sale  of  fur  sealskins  is  excepted  from  the 
requirements  of  sec.  3709,  R.S.,  as  amended. 
Contracts  for  the  services  of  processing  and 
selling  the  skins  should  be  made  in  com- 
pliance with  the  requirements  of  sec.  3709. 

Memorandum  (Nov.  12,  1946) 
Oil  and  gas  leases  on  wildlife  refuge 

lands. 

Memorandum  (Feb.  13,  1947) 
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Regulations  under  Migratory  Bird 
Treaty  Act  prohibiting  the  taking  of 
migratory  birds  on  privately  owned  lands 
do  not  pertain  to  a  "foreign  affairs  func- 
tion" or  to  "public  property"  as  those 
terms  are  used  in  sec.  4  of  Administrative 
Procedure  Act.  Procedure  prescribed  in 
that  section  should  be  followed  in  connec- 
tion with  issuance  of  such  regulations. 
Dade  and  Monroe  Counties,  Fla.,  M-34864 
(Feb.  18,  1947) 

Although  no  legal  bar  to  granting  of  loan 
to  native  group  in  Alaska  for  installation 
and  maintenance  of  fish  trap,  it  is  too  late 
for  Department  to  take  favorable  action  on 
such  application  for  1947  season.  Secretary 
not  prohibited  from  making  available  to 
any  bureau  of  Department  the  fisheries 
data  furnished  by  members  of  industry 
pursuant  to  sec.  10  of  act  of  June  26,  1906. 
Alaska  Salmon  Fishery  Fish  Traps  (Feb. 
26,  1947) 

Whether  Fish  and  Wildlife  Service  has 
authority  to  sell  dead  and  down  timber  on 
public  lands  within  wildlife  refuge; 
whether  Bur.  of  Land  Management  rather 
than  Fish  and  Wildlife  Service  should  dis- 
pose of  such  timber ;  and  whether  answers 
to  questions  1  and  2  are  applicable  to  other 
resources. 
Memorandum  (Feb.  28,  1947) 

Absences  from  the  Territory  of  Alaska 
do  not  necessarily  interrupt  the  continuity 
of  the  residence  required  under  sec.  3  of 
the  Alaska  Game  Law  for  the  exercise  of 
hunting,  trapping,  and  fishing  privileges. 
Resident  Privileges  Under  Section  8, 
Alaska  Game  Law,  M-34896  (Mar.  20, 
1947) 

So  long  as  the  use  of  orthodichlorbenzene 
is  exclusively  for  the  purpose  of  controlling 
aquatic  weeds — a  plant  life — there  would 
be  no  infringement  of  a  patent  claim  which 
extends  only  to  methods  of  controlling 
animal,  larval,  or  microbic  life  by  the  use 
of  chlorinated  hydrocarbons.  A  patent 
claim  infringement  depends,  not  upon 
what    is    manufactured    or    sold    by    the 
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patentee  or  licensee,  but  upon  what  is  ac- 
tually patented. 

Use  of  Chlorinated  Hydrocarbons  for 
Weed  Control  in  Aqueous  Bodies,  M-34932 
(May  23,  1947) 

By  Assimilated  Crimes  Act  (18  U.S.C. 
468)  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which  are 
under  the  exclusive  jurisdiction  of  the  U.S. 
State  Game  Wardens  have  no  jurisdiction 
to  enforce  State  or  Federal  game  laws  on 
!aads  ceded  to  exclusive  use  of  the  U.S. 
Game  Management  Agents  and  U.S.  Dep- 
uty Game  Wardens,  appointed  to  enforce 
designated  laws  only,  cannot  take  action 
to  enforce  them  on  military  reservations  of 
State  wildlife  conservation  laws  adopted  as 
Federal  laws  under  the  provisions  of  the 
Assimilated  Crimes  Act,  or  otherwise.  Vio- 
lations by  military  personnel  of  wildlife 
conservation  laws  or  regulations  on  mili- 
tary reservations,  irrespective  of  the  As- 
similated Crimes  Act,  can  be  prosecuted 
before  courts-martial  under  Article  of  War 
96.  Violations  of  Federal  game  laws  by 
civilians  on  a  military  reservation  over 
which  the  U.S.  has  exclusive  jurisdiction, 
and  which  falls  within  the  category  of  a 
petty  offense  (18  U.S.C.  541)  may  be  pros- 
ecuted by  military  personnel  before  a  prop- 
er U.S.  Commissioner.  U.S.  attorneys  and 
marshals  can  apprehend  and  prosecute  of- 
fenders of  Federal  game  laws,  including 
federally  adopted  State  laws,  upon  mili- 
tary reservations  which  are  under  the  ex- 
clusive jurisdiction  of  the  U.S. 
Memorandum  Opinion  (Oct.  24,  1947) 

There  is  no  statute  which  is  specific  on 
the  subject  of  the  authority  to  administer. 
Sec.  10  of  the  Migratory  Bird  Conservation 
Act  recognizes  the  existence  and  the  pos- 
sible later  creation  of  refuges  established 
in  a  manner  other  than  pursuant  to  that 
act  in  the  language  prohibiting  certain 
acts. 

Sec.  4  of  the  act  of  Aug.  14,  1946,  covers 
the  authority  of  the  Secretary  of  the  In- 
terior to  administer  directly  or  under  co- 
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operative  agreements  entered  into  pursuant 
to  the  act's  provisions. 

Authority  under  which  Wildlife  Refuge  and 
Management  Areas  are  Administered  Fol- 
loiving  Establishment  upon  Lands  thereto- 
fore Classified  as  Public  Lands  (Dec.  23, 
1947) 

This  Department  would  not  be  war- 
ranted in  granting  a  right-of-way  to  a  city 
for  a  proposed  dike  which  would  seriously 
and  adversely  affect  the  usefulness  of  a 
Govt,  installation  on  which  substantial 
Federal  funds  have  been  expended. 
City  of  Louisville,  Ky.,  2091365  "F",  A- 
24811  (Jan.  6,  1948) 

Sec.  258.10,  Title  43,  CFR  provide  in 
part  that  special  land  use  permits  may  be 
issued  for  vacant  public  land,  or  public 
land  withdrawn  or  reserved  under  author- 
ity of  the  Secretary  of  the  Interior.  Opin- 
ion of  Chief  Counsel,  Nov.  20,  1946,  is  to 
the  effect  that  timber  from  withdrawn 
lands  in  Alaska  may  be  sold  if  such  sale 
is  not  inconsistent  with  the  purpose  of  the 
withdrawal.  Applications  for  special  land 
use  permits  may  be  accepted  for  land  with- 
drawn for  the  use  of  another  Bureau  of  the 
Department.  There  is  no  legal  objection  to 
issuance  of  permits  embracing  lands  in- 
cluded in  P.L.  Order  225,  Apr.  21,  1944, 
which  withdrew  certain  lands  in  Alaska. 
Special  Land  Use  Permit  Applications  Cov- 
ering Lands  Included  in  Certain  With- 
drawal Orders  (Sept.  10,  1948) 

A  transfer  of  funds  by  the  Bur.  of  Rec- 
lamation to  the  Fish  and  Wildlife  Service 
may  properly  be  made  under  sec.  2  of  the 
act  of  Mar.  10, 1934,  as  amended,  to  finance 
investigations  by  the  latter  in  connection 
with  the  construction  of  diversion  works 
which  had  been  authorized  as  of  Aug.  14, 
1946,  but  on  which  construction  had  not 
yet  begun. 

Transfer  of  Funds  by  Bureau  of  Reclama- 
tion to  Fish  and  Wildlife,  M-36021  (Jan.  4, 
1950) 

Can  the  Secretary  make  findings  under 
sec.  9  of  the  Reclamation  Project  Act  of 
1939  that  a  portion  of  the  construction  costs 
of  a  project  are  attributable  to  benefits  to 
fish  and  wildlife? 
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Is  there  authority  to  make  provisions  for 
the  improvement  of  fish  and  wildlife  con- 
ditions as  well  as  for  the  prevention  of 
damage  to  these  resources? 

Bureau  of  Budget  representatives  ex- 
pressed the  view  that  there  is  no  authority 
in  the  act  to  do  either  of  the  things  pro- 
posed above.  The  Bureau  takes  the  opposite 
view  which  seems  to  be  borne  out  by  an 
analysis  of  the  language  of  the  act  of  Aug. 
14,  1946,  and  by  its  legislative  history. 

The  Chief  Counsel  believes  that  the  act 
furnished  a  basis  for  treating  proposed  im- 
provement of  fish  and  wildlife  resources  as 
one  of  several  authorized  purposes  of  a 
proposed  multiple-purpose  project. 
Memorandum  (Mar.  10, 1950) 

The  question  whether  an  existing  regu- 
lation of  the  Alaska  Game  Commission, 
providing  that  within  a  specified  area  no 
person  shall  take  any  fur  animal  without 
having  resided  within  the  area  continu- 
ously for  one  year,  is  authorized  by  sub- 
division M  of  sec.  10  of  the  Alaska  Game 
Law  is  academic  in  view  of  the  fact  that 
the  Commission  now  desires  to  revoke  the 
regulation  and  clearly  has  the  discretion- 
ary power  to  do  so. 

Residence  Requirements  for  Taking  Fur 
Animals  in  Fur  Management  Areas  in 
Alaska,  M-36030  (May  2, 1950) 

Wildlife  sanctuary  created  by  Presiden- 
tial Proclamation  of  June  2,  1905.  Lands 
in  the  refuge  have  not  been  considered 
subject  to  mineral  entry.  Any  relaxation 
of  departmental  policy  which  would  lead 
to  exploitation  of  the  Wichita  Refuge 
would  work  against  the  best  interests  of 
the  public  at  large  and  would  make  simi- 
lar requests  difficult  to  deny. 
Prospecting  and  Mining  Within  the 
Wichita  Mountains  Wildlife  Refuge  (Nov. 
19,  1952) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry 
under  the  reclamation  laws  any  or  all  of 
the  lands  in  the  Tule  Lake  Unit  of  the 
Tule  Lake  Wildlife  Refuge,  and  any  or 
all  of  the  lands  in  the  Klamath  Straits 
Unit,  the  Sheepy  Lake  West  Unit,  and  the 
Sheepy  Lake  East  Unit  of  the  Klamath 
Lake  Reservation. 


FISH  AND  WILDLIFE  SERVICE— Con. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  East 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to  mod- 
ify existing  Executive  orders  respecting 
the  Tule  Lake  Wildlife  Refuge  and  the 
Klamath  Lake  Reservation  by  eliminating 
from  the  respective  reservations  any  lands 
that  he  may  decide  to  open  for  homestead 
entry  under  the  reclamation  laws. 

Permissive  statutory  provisions  indicat- 
ing that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  under  the  provisions  of  the  reclama- 
tion laws  should  not  be  construed  adminis- 
tratively as  imposing  a  mandatory  duty  to 
effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the  pro- 
visions of  the  reclamation  laws  concerning 
entry  and  patent  merely  places  such  lands 
in  the  category  of  lands  that  are  subject 
to  entry  and  patent  under  the  provisions 
of  the  reclamation  laws  unless  withdrawn 
or  reserved  for  a  public  purpose,  and  is  not 
a  statutory  command  that  an  existing  res- 
ervation of  such  lands  for  a  public  purpose 
shall  be  canceled  and  the  lands  disposed 
of  in  the  manner  indicated. 

The  cancellation  of  a  first-form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  different 
purposes  so  as  necessarily  to  make  the  area 
available  for  entry. 

Homesteading  on  Lands  Within  the  Klam- 
ath Lake  Reservation  and  in  the  Tule 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

Rehabilitation  of  Irrigation  District 
Dam — Authorization  by  Appropriation 
Act— Act  of  Mar.  10,  1934,  as  Amended 
(16U.S.C.662,1946ed.). 

An  item  in  an  appropriation  act  which 
authorizes  the  Department  to  undertake 
the  emergency  rehabilitation  on  a  reim- 
bursable basis  of  an  existing  structure 
which  is  neither  owned  by  nor  under  the 
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control  of  the  Federal  Government  is  not 
an  authorization  to  a  Federal  agency  to 
impound,  divert,  or  otherwise  control 
waters  within  the  meaning  of  sec.  2  of  the 
act  of  Mar.  10,  1934,  as  amended,  and  that 
statutory  provision  is  inapplicable  with 
respect  to  work  done  by  the  Department 
on  the  structure. 

Since  sec.  2  of  the  act  of  Mar.  10,  1934, 
as  amended,  is  inapplicable  to  the  rehabili- 
tation of  an  existing  structure  which  is 
neither  owned  by  nor  under  the  control  of 
the  Federal  Government,  a  request  for  a 
nonreimbursable  appropriation  to  construct 
fish  screens  as  part  of  the  rehabilitation 
would  probably  be  subject  to  a  point  of 
order. 

Authority  to  Seek  Nonreimbursable  Ap- 
propriations for  Fish  Screens  at  Savage 
Rapids  Dam,  Oregon,  M-361G0  (Oct.  13, 
1953) 

If  the  Coordination  Act  is  applicable  to 
the  Small  Watershed  Protection  Program, 
it  is  equally  applicable  to  soil  conservation 
programs  under  the  jurisdiction  of  this 
Department  and  the  Dept.  of  Agriculture 
must  consult  with  the  Fish  and  Wildlife 
Service  and  with  the  States  where  their 
program  required  water  diversion  or  im- 
poundment. 

Application  of  Coordination  Act  to  Small 
Watershed  Protection  Program  (Jan.  27, 
1954) 

The  Secretary  of  the  Interior  may  au- 
thorize another  officer  of  the  Department 
to  perform  the  functions  of  the  Secretary 
as  Chairman  of  the  Migratory  Bird  Con- 
servation Commission. 
Migratory  Bird  Conservation  Commission, 
M-36214  (Mar.  20, 1954) 

The  Govt,  is  not  liable  to  pay  a  con- 
struction contractor  for  extra  expenses  in- 
curred because  the  contractor  unexpect- 
edly encountered  materials  which  had  to 
be  graded  in  order  to  meet  the  specifica- 
tions. 

In  the  absence  of  misrepresentation  of 
concealment,  the  Govt,  is  not  liable  for 
extra  costs  incurred  by  the  contractor  be- 
cause of  difficult  subsurface  conditions,  pre- 
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viously    unknown    to    either    contracting 
party. 

When  a  contractor  is  required  to  operate 
solely  according  to  a  drawing  prepared  by 
the  Govt,  without  any  clarification  in  the 
specifications,  and  the  contractor  Ls  mis- 
led through  no  fault  of  his  own  by  an  omis- 
sion of  essential  information  from  the 
drawing  with  the  result  that  it  incurred 
extra  costs,  the  contractor  is  entitled  to  the 
reasonable  cost  of  the  extra  work  made 
necessary  by  the  defects  in  the  drawing. 
Anderson  Construction  Co.,  CA-230  (Oct. 
6,  1954) 

FOREIGN  ACTIVITIES 

Territorial    Employees — Appointive   Ju- 
risdiction. 
Memorandum  (July  9,  1945) 

Emergency   Refugee    Shelter,   Fort  On- 
tario, Oswago,  New  York. 
solicitor's    Opinion,    M-34138     (July    12, 
1945) 

Federal     Employees — Retired     Commis- 
sioned Officers — Eligibility  for  Civilian  Em- 
ployment— Dual  Compensation  statutes — 
Economy  Act  Provisions. 
Solicitor's  Opinion,  M-34126  (Aug.  2,  1945) 

There  is  no  legal  sanction  for  concluding 
an  agreement  between  the  Department  and 
National  Resources  Commission  of  China 
under  which  the  Department  agrees  to  fur- 
nish the  Commission  with  engineering  in- 
formation to  be  utilized  in  constructing  a 
vast  reclamation  project  in  China,  particu- 
larly where  the  Bureau  of  Reclamation  will 
ultimately  reap  the  benefit  of  the  Chinese 
experience.  The  treaty  of  July  8,  1868  (16 
Stat.  739,  740-741),  providing  for  the  fur- 
nishing of  engineering  assistance  by  the 
U.S.  to  China,  should  be  interpreted 
broadly. 

Authority  of  Department  to  Furnish  Na- 
tional Resources  Commission  of  China  with 
Certain  Engineering  Information  (Sept.  8, 
1945) 

There  is  legal  sanction  for  concluding  an 
agreement  between  Department  and  Na- 
tional Resources  Commission  of  China  un- 
der which  Department  agrees  to  furnish 
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the  Commission  with  engineering  informa- 
tion to  be  utilized  in  construction  and  rec- 
lamation project  in  China. 
Yangtze  Basin,  China  (Sept.  8,  1945) 

Independence  of  the  Philippines. 
Memorandum  (Mar.  1,  1946) 

1.  The  following  are  owned  by  the  U.S., 
but  are  held  in  trust  for  the  future  State. 

(a)  All  lands  below  ordinary  high  water 
mark  of  inland  navigable  waters  and  bays 
and  inlets. 

( b )  All  lands  between  ordinary  high  tide 
and  low  tide  of  lands  on  the  sea  coast. 

2.  Submerged  lands  below  low  low  tide 
on  the  sea  coast  are  owned  by  the  U.S.  in 
its  own  right.  The  extent  of  the  ownership 
seaward  has  not  been  definitely  deter- 
mined, but  it  certainly  runs  at  least  to  the 
600-foot  depth  except  where  to  follow  out 
to  such  depth  might  result  in  crossing  an 
international  boundary. 

None  of  the  lands  in  class  1  or  2  above 
are  subject  to  the  public  land  laws.  Special 
use  permits,  however,  may  be  issued,  which 
would  automatically  terminate  as  to  class 
1  lands  upon  the  admission  of  the  State  if 
not  sooner  revoked. 

The  artificial  filling  in  of  land  would  not 
change  its  ownership  nor  its  trust  status 
if  in  class  1. 

The  Regional  Administrator  may  sell  to 
the  Alaska  Housing  Authority  lands  in 
class  1  or  2  under  P.L.  52  (Slst  Congress). 
Thereafter,  so  far  as  this  Department  is 
concerned,  the  Authority  could  fill  them  in. 
Authority  for  Filling  in  Tidelands  (June 
30,  1950) 

The  Secretary  of  the  Interior  has  no 
jurisdiction  to  probate  interests  in  re- 
stricted or  trust  property  inherited  by  or 
devised  to  Indians  who  are  Canadian  na- 
tionals. 

Probate  of  Estates  of  Canadian  Indians, 
M-36186  (Dec.  18, 1953) 

POSEST  HOMESTEADS 
GENERALLY 

The  effect  upon  the  right  to  locate  a  min- 
ing claim  of  a  classification  of  forest  lands 
for  recreation  and  scenic  uses. 
Memorandum  2029775  "L"  (Apr.  27,  1945) 
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Wallowa  Timber  Co.,  Whitman,  Umatilla 
and  Willamette  National  Forest,  Morrow 
County,   Oregon,  Protestant.   Protest  dis- 
missed. 

The  Dalles,  082109  "A"',  A-24234  (Apr.  17, 
1946) 

Certain  mining  claims  in  national  forest 
held  invalid  for  want  of  adequate  dis- 
covery. 

U.S.  v.  W.  E.  Rutledge,  Billings  1909826 
"N",  Contest  No.  1584,  A-24345  (Aug.  12, 
1946) 

Memorandum  of  Sept.  4,  1946,  on  inter- 
pretation of  $10,000  limitation  contained  in 
act  of  Sept.  27, 1944.  The  question  has  been 
posed  as  to  whether  this  provision  pro- 
hibits a  purchaser,  who  has  already  pur- 
chased materials  of  a  value  of  $10,000, 
from  thereafter  purchasing  materials  under 
the  act. 
Memorandum  (Sept.  25,  1946) 

A  protest  against  an  exchange  of  lands 
on  the  ground  that  the  protestant's  cattle 
would  have  their  ingress  and  egress 
blocked  and  be  diverted  denied  where  the 
exchange  would  promote  the  interests  of 
both  the  exchange  applicant  and  the  Govt., 
the  protestant  merely  desires  to  continue 
the  practice  of  drifting  cattle  in  trespass 
across  the  selected  lands,  ingress  and 
egress  of  the  cattle  is  possible  over  public 
highways  despite  some  inconvenience  to 
the  protestant  in  driving  rather  than  drift- 
ing the  cattle  over  the  thin  strip  of  selected 
lands,  and  the  selection  would  not  affect 
the  protestant's  drift  fence. 
Aurora  Grazing  Association  v.  Ernest  W. 
Herbert,  Salt  Lake  City  063287  "K",  A- 
24317  (Nov.  27,  1946) 

Timber  and  Stone  Application  Rejected. 

Land  included  within  a  national  forest 
is  not  subject  to  disposition  under  the  Tim- 
ber and  Stone  Act  (20  Stat.  89,  43  U.S.C. 
311). 

June  Millard  Cook,  BLM  011101  "C",  A- 
24496  (Sept.  10,  1947) 

An  application  for  a  grazing  lease  of  a 
tract  of  land  which  contains  a  stand  of  tim- 
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ber  and  has  no  value  for  grazing  purposes 
was  properly  denied. 

Leo  Garibaldi,  Sacramento  035919  "K",  A- 
24588  (Oct.  1,  1948) 

An  application  to  make  an  additional 
homestead  entry  will  be  rejected  where  the 
land  is  primarily  forest  land. 
John  A.  Henry,  Oreg.  063,  formerly  Rose- 
burg  023002,  A-25419  (Sept.  30, 1949) 

The  disposal  of  timber,  the  making  of 
timber  inventories,  control  of  insect  in- 
festation and  disease,  and  fire  pre-suppres- 
sion  and  suppression  operations  are  prop- 
erly within  the  purview  of  the  forest 
management  activities  of  the  Bureau  of 
Land  Management. 

Authority  for  Forest  Management  Appro- 
priations (June  8,  1950) 

Homestead  Application  Denied. 

Land  applied  for  which  is  within  a  Na- 
tional Forest  is  not  subject  to  entry  under 
43  TJ.S.C.  161,  1946  Ed. 
Archie  Theodore  Gilliland,  BLM  011348, 
A-26472  (Nov.  10,  1952) 
WITHDRAWALS 

Forest  homestead  application  rejected. 
Appeal  from  the  General  Land  Office — Af- 
firmed by  Bush,  sgd.  by  Assistant  Secre- 
tary Chapman. 

Floyd  S.  Rogers,  Lalcevicw  016217  "C",  A- 
23952  (Oct.  13,  1944) 

Assignment  of  a  lease  originally  issued 
by  the  Forest  Service  for  a  home  site  on 
Jackson  Lake   and  now   within  Jackson 
Hole  National  Monument. 
Memorandum  (Dec.  12,  1945) 

Discusses  the  matter  of  mining  claims 
along  the  Alex  Sparrow  Memorial  High- 
way approach  to  Crater  Lake  National 
Park  through  the  Rogue  River  National 
Forest.  Any  mineral  lands  in  forest  reser- 
vations created  from  the  public  domain 
are  subject  to  location  and  entry  under 
mining  laws  of  the  U.S.  and  the  rules  and 
regulations  applying  thereto,  provided  lo- 
cators also  comply  with  forest  regulations. 
The  only  way  of  withdrawal  of  such  lands 
is  through  legislation  since  Congress  has 
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expressly  provided  that  they  shall  remain 
open  to  mineral  entry. 
Memorandum  (Sept.  9,  1946) 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the 
absence  of  a  pending  request  of  the  Secre- 
tary of  Agriculture  to  this  Department 
that  the  lands  be  opened  to  entry  under 
the  homestead  laws. 

William   Woods  Martzel,  Billings  040168 
"C",  A-24G05  (Oct.  20,  1948) 

The  mere  filing  of  an  application  for  a 
homestead  on  land  that  is  subject  to  clas- 
sification and  entry  under  the  Taylor 
Grazing  Act  does  not  create  a  valid  exist- 
ing right  which  will  survive  the  subsequent 
Inclusion  of  the  land  applied  for  in  a  na- 
tional forest  "subject  to  valid  existing 
rights." 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the 
absence  of  a  request  from  the  Secretary 
of  Agriculture  of  this  Department  that  the 
land  be  opened  to  entry  under  the  home- 
stead laws. 

Charles  H.  Simmons,  BLM  018149,  A-26317 
(Jan.  8,  1952) 

Opinion  of  the  District  Court  of  the  Ter- 
ritory of  Alaska. 

This  case  involves  the  validity  of  defend- 
ant's location  under  the  mining  laws  of  a 
sand  and  gravel  claim  upon  a  part  of  a 
tract  of  land  on  Whipple  Creek  in  Tongass 
National  Forest,  Alaska. 

Plaintiff  had  used  a  part  of  aforemen- 
tioned tract  and  had  done  considerable  ex- 
ploratory work  on  it,  and  built  an  access 
road.  After  defendant  made  his  location 
he  barricaded  the  access  road.  Plaintiff 
contends  there  was  discovery  of  mineral, 
that  location  was  made  in  bad  faith.  Plain- 
tiff seeks  injunctive  relief. 

The  area  was  in  the  actual  possession 
and  use  of  the  plaintiff.  The  U.S.  need  only 
show  that  its  use  has  been  commensurate 
with  its  obligations  in  the  execution  of  its 
functions. 

As  to  the  effect  of  the  withdrawal  on 
the  land  in  question,  the  request  for  with- 
drawal was  made  between  Feb.  9  and  Mar. 
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8,  1951,  while  the  defendant's  attempt  to 

appropriate  by  a  location  was  made  on 

June  21,  1951. 

United  States  v.  H.  F.  Schaub    (Apr.  3, 

1952) 

Scrip  Applications. 

Appeals  from  decisions  of  the  Acting 
Director  and  Assistant  Director,  respec- 
tively, of  the  Bur.  of  Land  Management 
rejecting  applications  to  select,  under  vari- 
ous types  of  land  scrip,  areas  of  sub- 
merged lands  along  the  coast  of  Louisiana, 
Texas,  and  California. 
Kenneth  D.  McMillan,  et  al,  BLM  022810, 
etc.,  A-26383  (Aug.  12, 1952) 

FOEEST  LIEU  SELECTIONS 
GENERALLY 

On  December  26,  1942,  the  Department 
affirmed  the  GLO  decision  which  had  re- 
jected the  application  in  Coeur  d'Alene 
013863  to  make  forest  lieu  selection  of  cer- 
tain Idaho  lands.  In  addition,  the  Depart- 
ment recalled  and  vacated  the  depart- 
mental decision  of  August  6, 1931,  A-16060, 
which  had  accorded  the  reselection  privi- 
lege here  sought  to  be  exercised,  and  it  held 
that  in  the  premises  no  right  of  reselection 
existed.  Motion  for  rehearing  was  filed. 
Motion  Denied — by  Greeley. 
{See  58  I.D.  272,  Dec.  26, 1942 ;  58  I.D.  290, 
Aug.  21,  1943) 

George  L.  Ramsey,  Selector,  by  Ted  E. 
Collins,  Substitute  Attorney-in-Fact,  Coeur 
d'Alene  013863  "K",  A-23263  (Aug.  21, 
1943) 

Forest  lieu  legislation  contemplated  an 
exchange  between  owners  and  not  the 
creation  of  scrip. 

It  is  well  established  that  an  assignee 
of  selected  lands  has  no  right  either  to 
select  or  to  reselect  under  forest  lieu 
legislation. 

The  Secretary  has  no  power  to  grant  a 
right  of  reselection  to  anyone  other  than 
the  owner  of  base  lands  or  his  attorney-in- 
fact. 
Memorandum  (Sept.  30,  1943) 

Land  withdrawn  from  entry  by  the  first 
general  withdrawal  order  of  Nov.  26,  1934, 
is  not  subject  to  a  lieu  selection  under  the 
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act  of  July  1,  1898,  until  classified  as  suit- 
able for  such  selection  and  opened  to 
selection  by  the  Secretary  of  the  Interior. 
A  refusal  to  classify  land  for  selection 
under  the  act  of  July  1,  1898,  is  proper 
when  the  land  is  valuable  only  for  timber 
and  for  furnishing  watershed  protection. 
Edward  L.  Brown  by  James  J.  O'Keane, 
Attorney-in-Fact.  Oregon  076,  formerly 
Roseburg  023015,  A-25903  (Oct.  27,  1950) 
QUITCLAIM  DEED 

A.  James  Caldwell,  upon  learning  that 
quitclaim  deeds  made  out  to  the  State  for 
lands  in  Santa  Fe  River  Park  had  never 
been  recorded,  filed  for  record  deeds  to 
part  of  the  land. 

It  would  appear  that  the  deeds  to  Cald- 
well were  secured  from  the  grantors  of  the 
State,  who  had  already  divested  themselves 
of  title.  Also,  the  title  might  be  established 
through  adverse  possession.  However,  it  is 
a  matter  for  the  State  Attorney  General. 
Santa  Fe  River  Park — State  of  New  Mex- 
ico (June  6, 1946) 

The  act  of  July  30,  1946,  authorizes  and 
directs  the  Secretary  of  the  Interior  to  con- 
vey to  Escambia  County,  Fla.,  all  of  the 
right,  title,  and  interest  of  the  U.S.  in  that 
portion  of  Santa  Rosa  Island  which  is  un- 
der the  jurisdiction  of  the  Dept.  of  the 
Interior.  It  would  be  well  to  ascertain 
whether  the  County  is  now  in  a  position 
to  accept  a  quitclaim  deed  for  the  land. 
Concerning  use  by  National  Park  Service 
of  buildings  located  on  Navy  Dept.  land, 
by  permit  issued  by  Navy  on  May  10, 1940, 
the  Service  may  remove  the  buildings  if  it 
so  desires  (buildings  constructed  by  NPS), 
or  turn  them  over  to  the  Navy  Dept.  There 
is  no  objection  to  an  informal  arrange- 
ment with  local  Navy  officials  whereby  tem- 
porary custody  of  such  of  the  buildings  as 
cannot  be  utilized  by  this  Service  is  en- 
trusted to  them. 
Memorandum  (Aug.  27,  1946) 

Propriety  of  executing  a  quitclaim  deed 
to  Edward  J.  Cook,  his  heirs  or  assigns  for 
SE^  sec.  15,  T.  1  N.,  R.  9  W.,  S.B.M., 
Calif,  in  view  of  the  record.  Situation  out- 
lined in  this  memorandum. 
Memorandum  (Feb.  28, 1951) 
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FREIGHT  RATES 

Administration  agencies  of  the  Govt,  may 
make  administrative  examinations  of 
freight  bills  and,  in  making  payment  there- 
of, deduct  overcharges:  Provided,  That 
payment  of  the  correct  amounts  is  made 
promptly  so  as  not  to  defeat  the  purposes 
of  sec.  322  of  the  Transportation  Act  of 
1940. 

Freight  Bills  Presented  oy  Railroads,  Sec. 
322  of  the  Transportation  Act  of  1940  (54 
Stat.  995)    (Mar.  23,  1950) 
FUNDS 

(See  also,  Accounts,  Appropriations,  Ex- 
penditures) 

GENERALLY 

Appropriations — Specific  v.  General  Ap- 
propriations— Bureau  of  Mines — Specific — 
General.  Memorandum  for  the  Director, 
Bureau  of  Mines. 
Solicitor's  Opinion,  M-33953  (Feb.  7, 1945) 

Deposit  and  use  of  moneys  collected  as 
fees  for  services  performed  for  Indians. 
Memorandum  ( Aug.  20, 1945 ) 

Effect  of  a  Restriction  in  an  Appropria- 
tion Act  on  the  Amount  of  Funds  that  may 
be  Expended  for  a  Particular  Purpose. 
Memorandum  (Nov.  7, 1945) 

Under  authority  to  "promote"  the  use  of 
parks  and  monuments,  we  may  use  ad- 
ministrative funds  for  the  preparation  of 
radio  recordings,  such  recordings  may  not 
be  charged  to  the  printing  and  binding 
appropriation. 
Memorandum  (Nov.  27, 1945) 

Funds  for  the  construction  of  an  addi- 
tion to  the  Executive  Mansion,  to  be  ex- 
pended as  the  President  may  determine. 
Construction   of  Addition   to    the    White 
House  (Jan.  23,  1946) 

If  filling  of  Grand  Coulee  Dam  would 
subject  it  to  intermittent  overflows,  the 
cost  of  measures  to  prevent  recurrence  of 
overflows  above  high-water  mark  may  be 
allowed. 

U.S.  v.  Willow  River  Co.,  324  U.S.  499, 
discussed  and  applied. 
Washington   Water  Power  Co.,   M-33792 
(May  17,  1946) 
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As  a  general  rule,  the  proceeds  of  sales 
of  unused  Government  property  must  be 
deposited  in  Treasury  as  miscellaneous 
receipts.  Where  such  property  is  used  as  a 
basis  of  exchange,  its  value,  in  the  absence 
of  statutory  authority  to  do  otherwise, 
must  likewise  be  deposited  in  the  Treasury 
as  miscellaneous  receipts. 
V.  F.  Parry,  W.  E.  Rice,  M-3464S  (Aug.  23, 
1946) 

Report  re  appropriations  and  authority 
for  the  establishment  and  maintenance  of 
the  Squaw  Butts  Range  and  Livestock 
Station  by  the  Former  Grazing  Service. 

Memorandum  (Jan.  28,  1947) 

Funds  appropriated  for  the  construction 
of  the  Davis  Dam  Project  may  be  used  to 
defray  the  cost  of  excavating  archaeologi- 
cal sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Govt,  which  would  necessarily  be  lost 
otherwise  as  a  result  of  the  construction 
of  the  project  and  the  spreading  of  the 
waters  in  the  reservoir. 

Archaeological       Excavations,       M-34S40 
(Mar.  27,  1947) 

Funds  appropriated  under  1947  appro- 
priation act  are  not  available  for  transfer 
of  personnel  from  Washington  to  the  field 
offices  to  effect  the  decentralization  pro- 
gram. Funds  which  may  be  appropriated 
for  fiscal  year  1948  under  Interior  De- 
partment bill  would  appear  to  be  available 
for  this  purpose. 

Memorandum  (June  10, 1947) 

The  act  of  Aug.  2,  1946,  does  not  in  it- 
self authorize  the  employment  of  consul- 
tants or  experts  without  regard  to  the 
civil  service  or  classification  laws.  Such 
action  can  be  taken  only  if  a  specific  statu- 
tory authorization  for  such  employment  be 
found  elsewhere. 

Funds  appropriated  to  the  Bur.  of  Land 
Management  in  the  Interior  Department 
Appropriation  Act,  1948,  are  not  available 
to  pay  the  compensation  of  a  consultant 
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appointed  without  regard  to  the  civil  serv- 
ice and  classification  laws. 
Appointment  of  Consultants  and  Experts 
on  a   Temporary  or  Intermittent   Basis, 
M-35023  (Feb.  13,  1948) 

Expenses  incurred  in  attending  meet- 
ings of  the  International  Congress  are 
properly  chargeable  to  the  Bureau's  appro- 
priation act  (sec.  4,  Interior  Department 
Appropriation  Act,  1948),  provided  only 
that  the  work  of  the  International  Con- 
gress is  so  related  to  work  of  the  Bureau 
that  participation  of  its  personnel  can  be 
said  to  be  business  of  the  Govt.  There  is 
no  objection  to  expenditure  of  moneys  ap- 
propriated for  use  of  Bureau  of  Reclama- 
tion for  payment  of  expenses  of  personnel 
sent  to  International  Congress  if  expenses 
are  incurred  in  the  course  of  and  for  bene- 
fit of  work  which  Bureau  is  authorized  to 
carry  on. 

However,  Comptroller  General  should  be 
asked  for  his  opinion  in  advance  of  any 
expenditures. 

Expenses  of  Chief  Engineer  for  partici- 
pation are  chargeable  to  Bureau  appro- 
priations. However,  expenses  of  Commis- 
sioner for  attendance  at  the  meetings  be 
not  charged  to  Bureau  appropriations 
without  the  explicit  prior  concurrence  of 
the  Comptroller  General. 
Authority  of  the  Bureau  to  Send  Person- 
nel to  Europe  to  Attend  International  Con- 
gress on  Large  Dams  (Mar.  8,  1948) 

The  Solicitor  of  the  Interior,  on  Nov.  16, 
1945,  construed  sec.  5  of  the  Flood  Con- 
trol Act  of  1944  to  embrace  authority  for 
construction  of  a  steam  generating  plant 
to  firm  up  hydrogenerated  power  generated 
at  the  reservoir  projects  of  the  War  De- 
partment (now  Department  of  the  Army). 
Thus  it  would  be  held  that  sec.  5  embraces 
the  authority  to  purchase  energy  to  ac- 
complish the  same  result. 

The  Reclamation  Act  of  1902  itself  was 
sustained  as  constitutional  under  the  prop- 
erty clause  in  U.S.  v.  Hanson,  167  Fed.  881 
as  an  exercise  by  the  Congress  of  its  power, 
"to  make  marketable  and  habitable  large 
areas  of  desert  land  within  the  public  do- 
main." In  accordance  with  the  conclusions 
expressed  in  the  opinion  of  the  General 
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Counsel  of  TVA,  Feb.  9, 1948,  it  is  believed 
that  in  a  proper  case  the  Supreme  Court 
would  hold  that  constitutional  authority 
exists  for  the  purchase  of  electrical  energy 
for  firming  purposes.  So  far  as  the  Bureau's 
supplying  power  to  contractors  engaged 
in  construction  work  for  the  Corps  of  En- 
gineers under  the  Missouri  Basin  develop- 
ment is  concerned,  the  Interior  Department 
Appropriation  Act,  for  the  fiscal  year  1949, 
under  the  heading  Missouri  River  Basin 
makes  the  funds  therein  appropriated 
available  expressly  for,  among  other  pur- 
poses, "The  purchase  of  power." 
Purchase  of  Supplemental  Power  oy  the 
Bureau  for  Resale  (Oct.  15,  1948) 

The  Secretary  has  the  authority  to  deter- 
mine what  portion  of  the  costs  of  investi- 
gations made  before  June  30,  1945,  with 
funds  appropriated  for  general  investiga- 
tions, are  chargeable  to  projects  authorized 
for  construction  as  a  result  of  the  investi- 
gations. 

Even  though  these  costs  are  normally 
reimbursable  they  can  be  rendered  non- 
reimbursable by  some  appropriate  action 
by  the  Secretary. 

The  current  appropriation  acts  and  the 
acts  for  fiscal  years  1947  and  1948  permit 
the  use  of  general  investigations  appro- 
priations for  investigations  of  a  general 
nature  which  could  be  found  or  declared 
nonreimbursable  under  the  Fact  Finders' 
Act,  as  amended. 

All  investigation  costs  which  were  borne 
by  funds  which  are  required  to  be  reim- 
bursed by  the  beneficiaries  of  a  reclama- 
tion project  and  which  are  not  attributable 
to  (a)  a  distinct  portion  of  a  larger  project, 
(b)  a  distinct  feature  of  the  project,  (c) 
a  basin-wide,  area-wide,  or  State-wide  in- 
vestigation must  be  counted  as  a  reimburs- 
able cost  of  the  project  finally  authorized. 

The  costs  of  investigation  made  with  the 
Colorado  River  Development  Funds  are 
not  reimbursable  by  the  water  users  in  the 
event  that  a  project  investigated  with  such 
funds  is  authorized  for  construction. 

Funds  appropriated  in  past  years  for  sec- 
ondary and  economic  investigations  can  be 
considered  as  subject  to  the  same  general 
interpretations   as    to   reimbursability   as 
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funds  appropriated  for  "general  investiga- 
tions." 
Memorandum  (Dec.  28,  1948) 

The  Interior  Department  Appropriation 
Act,  1949,  expressly  provides  funds  for 
health  service  programs  as  authorized  by 
law.  The  act  of  Aug.  8, 1946  (60  Stat.  903,  5 
U.S.C.  150),  is  quoted  relating  to  providing 
for  health  programs  for  Federal  employees. 
Under  the  above  acts,  there  is  authority  for 
establishment  of  a  health  service  program 
for  preventive  inoculations  of  Bureau  per- 
sonnel whose  duties  expose  them  to  Rocky 
Mountain  Spotted  Fever  and  Poison  Oak. 
Attention  is  called  to  the  fact  that  in 
order  to  support  an  expenditure  of  appro- 
priated funds  for  such  purposes  it  must  ap- 
pear that  under  the  circumstances  the 
amount  expended  is  reasonable,  that  the 
services  provided  the  employees  represent 
precautionary  and  preventive  measures 
rather  than  curative  treatment;  and  that 
they  primarily  are  for  the  benefit  of  the 
Govt,  and  are  a  necessary  incident  to  the 
successful  prosecution  of  the  Bureau's 
work. 

Use  of  Federal  Funds  for  Tick  Fever  In- 
oculation (Apr.  25,  1949) 

Would  it  be  proper  and  legal  to  use  Fed- 
eral funds  appropriated  for  the  operation 
and  maintenance  of  Squaw  Butte  station 
for  the  development  and  construction  of 
improvements  on  the  State-owned  land  at 
the  station? 

Squaw  Butte  operated  under  a  coopera- 
tive agreement  but  the  authority  to  ex- 
pend funds  in  accordance  with  it  must  be 
found  in  the  appropriation  act.  Neither 
the  1949  act  nor  the  current  appropriation 
bill  provides  funds  which  may  properly 
be  expended  in  State-owned  lands. 
Memorandum  (Oct.  11,  1949) 

A  man  from  the  Bur.  of  Mines  assigned 
to  work  on  the  International  Information 
and  Education  program  of  the  U.S.  Govt, 
in  Mexico  City,  secured  insurance  for  a 
Govt.-owned  vehicle  at  the  request  of  the 
State  Department,  and  now  wishes  to  be  re- 
imbursed. 
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The  insurance  is  deemed  to  be  for  the 
protection  of  the  man  in  question,  thus  he 
may  not  be  reimbursed. 

There  must  be  specific  authorization  to 
use  appropriated  funds  for  the  payment 
of  insurance  premiums.  The  Bur.  of  Mines 
has  no  such  statutory  authority. 

The  Dept.  of  State  has  authorized  pay- 
ment of  insurance  premiums  for  official 
autos  in  countries  where  it  is  required  by 
law.  It  is  not  required  by  Mexican  law. 

The  Federal  Tort  Claims  Act  does  not 
apply  to  claims  arising  in  a  foreign 
country. 

Insurance  on  Government  Cars  in  Mexico 
(May  19, 1950) 

An  appropriation  to  the  National  Park 
Service  "For  construction  and  improve- 
ment *  *  *  of  *  *  *  facilities  *  *  *"  is  only 
available  to  defray  the  cost  of  constructing 
and  improving  facilities  under  the  control 
of  the  National  Park  Service. 

Such  appropriation  is  not  available  to 
pay  for  the  installation  of  a  monument  at 
the  grave  of  Constantino  Brumidi  in  a 
privately  owned  cemetery  and  for  the 
future  care  and  upkeep  of  the  grave  site,  as 
provided  for  in  P.L.  596,  81st  Congress. 
Grave  of  Constantino  Brumidi,  M-36053 
(Sept.  12, 1950) 

A  claim  for  compensation  because  of  al- 
leged damage  to  the  claimants'  property 
that  is  predicated  upon  the  alleged  fault 
of  a  contractor  working  upon  the  claim- 
ants' property  under  a  contract  with  the 
Bur.  of  Reclamation  is  not  cognizable  un- 
der the  provision  of  the  Interior  Depart- 
ment Appropriation  Act,  1951,  authorizing 
the  use  of  Reclamation  funds  for  the  pay- 
ment of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bur.  of 
Reclamation. 

Such  provision  is  applicable  only  to  dam- 
age arising  from  activities  of  the  Bur.  of 
Reclamation  which  do  not  involve  the  ele- 
ment of  fault. 

Bert  W.  Ripple,  et  ah,  T-309  (Ir.)  (Nov.  9, 
1950) 

The  prohibition  contained  in  sec.  8  of  the 
act  of  June  26,  1912,  is  against  the  pay- 
ment of  membership  fees  or  dues  of  "any 
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officer  or  employee  of  the  United  States." 
It  does  not  prohibit  an  agency  of  the  Govt, 
from  becoming  a  member  of  an  association 
or  society,  if  such  membership  would  fur- 
ther its  authorized  activities. 

There  is  no  legal  objection  to  the  pur- 
chase by  the  Department  from  appropriated 
funds  of  an  exchange  membership  in  the 
U.S.  Book  Exchange,  Inc.,  where  the  pur- 
pose of  the  membership  is  to  exchange 
copies  of  periodicals. 

Membership  of  Departmental  Library  in 
Nonprofit  Book  Exchange,  M-36122  (Mar. 
17,  1952) 

CONTRIBUTED  FUNDS 

Lands  being  acquired  belong  to  private 
persons  and  is  to  be  acquired  with  funds 
held  by  North  Carolina  Park  Commission. 
Title  must  be  taken  in  the  name  of  the 
State  of  North  Carolina.  Since  non-Federal 
funds  are  being  used,  options  need  not  be 
submitted  to  the  Department. 
Proposed  Acquisition  of  Lands  for  Addi- 
tion to  Great  Smoky  Mountains  National 
Park  (June  23,  1946) 

EMERGENCY  FUNDS 

Whether  ER  and  FPF  funds  may  be  ex- 
pended in  fighting  fires  that  occur  on  or 
threaten  lands  within  Canyon  de  Chelly 
National  Monument. 
Memorandum  (June  4,  1945) 

There  is  legally  authorized  the  utiliza- 
tion of  funds  from  the  appropriation 
"Emergency  Fund  for  the  President"  (P.L. 
334,  79th  Congress),  for  costs  of  adminis- 
tration of  E.O.  No.  9728  (11  F.R.  5593), 
"Authorizing  the  Secretary  of  the  Interior 
to  take  possession  of  and  to  operate  certain 
coal  mines,"  notwithstanding  the  provisions 
of  sec.  213  of  the  act  of  June  27,  1944  (58 
Stat.  361),  known  as  the  Russell  Amend- 
ment to  the  Independent  Offices  Appro- 
priation Act,  1945.  See  90  Cong.  Rec.  3059, 
Mar.  24, 1944. 

Director,  Division  of  Budget  &  Adm.  Man- 
agement (July  23,  1946) 

Because  of  the  inability  of  the  laborer 
to  return  to  duty  after  breaking  his  hip, 
and  because  of  his  being  without  any 
means  of  support,  the  laborer  qualifies  as 
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an  indigent  under  16  U.S.C.  17e,  and  ex- 
penses for  his  temporary  care  may  be  paid 
under  the  authorization  contained  in  that 
section.  He  may  not,  however,  be  moved 
at  Govt,  expense  more  than  50  miles  al- 
though there  is  authority  for  removal  up 
to  that  distance. 

In  an  emergency  there  is  authority  for 
the  officer  in  charge  of  an  area  to  take 
such  action  as  may  be  necessary  and  for 
which  an  expenditure  of  funds  appropri- 
ated for  the  general  expenses  of  the  park 
may  be  involved. 
Memorandum  (Sept.  13,  1946) 

Necessity  for  issuance  of  finding  of  feasi- 
bility in  connection  with  appropriation 
item  of  $100,000  for  emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  inserted 
by  the  Senate  in  H.R.  3838. 

If  the  language  of  the  item  relative  to 
Grants  Pass  constitutes  an  authorization, 
a  formal  finding  of  feasibility,  transmitted 
to  the  affected  States,  the  Secretary  of  the 
Army,  the  President  and  Congress,  is  not 
required. 

The  Congress  appropriated  not  to  exceed 
$100,000  for  "emergency  reconstruction  of 
the  Northwest  Unit  pipeline  of  the  Grants 
Pass  Irrigation  District  *  *  *."  The  use 
of  the  work  emergency  constitutes  an 
authorization. 

The  Secretary  is  still  required,  however, 
to  advise  the  Congress  whether  the  project 
is  feasible  from  an  engineering  and  finan- 
cial standpoint  and  that  the  reimbursable 
fund  will  be  returned. 
Memorandum  (Sept.  21, 1949) 

The  fact  that  expenditures  are  made 
from  the  emergency  fund  of  the  Bur.  of 
Reclamation,  authorized  by  the  act  of  June 
26,  1948,  has  no  bearing  upon  the  reim- 
bursability  or  nonreimbursability  of  the 
expenditures. 

The  purpose  for  which  the  expenditures 
are  made  will  govern  with  respect  to  re- 
imbursability  and,  if  expenditures  are 
made  from  the  emergency  fund  for  a  pur- 
pose for  which,  under  the  law  and  con- 
tractual arrangement,  expenditures  made 
from  regular  funds  must  be  reimbursed 
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then  the  expenditures  from  the  emergency 
will  likewise  be  reimbursable. 
Reimbursability  of  Expenditures  From  the 
Emergency  Fund  of  the  Bureau  of  Recla- 
mation, M-36210  (Feb.  15,  1954) 

TRANSFER    OF    BETWEEN   AGENCIES 

Recovery  by  the  Bureau  of  Mines  of  dam- 
ages for  injury  to  or  loss  of  helium  con- 
tainers and  the  helium  contents  while  in 
transit  to  or  from  other  Government  agen- 
cies or  private  parties,  and  disposition  of 
the  money  recovered. 
Memorandum  (Mar.  18,  1944) 

Check  may  be  made  payable  to  executors 
of  deceased  allottee  where  application  for 
funds  was  approved  prior  to  death.  Segre- 
gated funds — tribal  funds — Osage  head 
rights. 

Where  the  Secretary  of  the  Interior  has 
approved  an  application  for  the  release  of 
trust  funds  of  an  Osage  allottee  under  the 
authority  of  the  act  of  April  18,  1912,  sec- 
tion 5,  and  this  approval  has  been  trans- 
mitted to  the  General  Accounting  Office 
and  the  allottee  dies  prior  to  the  issuance 
of  the  check,  the  check  may  be  made  pay- 
able to  the  executors.  Memorandum  for  the 
Commissioner  of  Indian  Affairs — Sept.  8, 
1944  by  Meloy,  surnamed  Flanery,  and  sgd. 
Oscar  L.  Chapman,  Asst.  Secy. 
Wilford  {Wilfred)  D.  Roach,  Jr.,  Deceased 
Osage  Allottee  No.  2196  (Sept.  8,  1944) 

Memorandum  of  Agreement  whereby 
Reclamation  leases  to  the  Bur.  of  Mines 
space  in  a  building  at  Shasta  Dam  not 
providing  for  the  making  by  Mines  of  any 
such  improvements  as  are  provided  for  in 
the  agreement  between  Mines  and  J.  P. 
Brennan  for  the  construction,  additions  to, 
remodeling,  and  completion  of  the  leased 
portion  of  the  building. 

Solicitor's    Opinion,    M-34058     (Apr.    27, 

1945) 

Appointments  to  National  Indian  Insti- 
tute. 

Memorandum  (May  30,  1945) 

Whether  National  Park  Service  funds 
may    be   spent   to   reimburse   the   Public 
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Health   Service  for  a  survey  and  recom- 
mendations relating  to  sanitary  practices 
and  conditions  on  land  subject  to  Jackson 
Lake  Reservoir. 
Memorandum   (June  30,  1945) 

Emergency   Refugee   Shelter,   Fort   On- 
tario, Oswego,  New  York. 
Solicitor's    Opinion,    M-34138     (July    12, 
1945) 

Laboratory  equipment  loaned  to  the  War 
Department  and  destroyed  by  fire  cannot 
be  replaced  in  the  face  of  consistent  hold- 
ings by  the  Comptroller  General  to  the  ef- 
fect that  there  can  be  no  reimbursement  to 
the  Govt,  for  the  loss  of  its  own  property. 
Memorandum  (Nov.  29,  1945) 

The  authorization  for  contingent  expend- 
itures by  the  Bureau  of  Reclamation  is 
contained  in  the  general  appropriation  for 
the  Bureau,  rather  than  under  the  heading 
"Contingent  Expenses,  Department  of  the 
Interior,"  covering  contingent  expenses  of 
the  Office  of  the  Secretary  and  the  bureaus 
and  offices  of  the  Department  except  as 
otherwise  provided. 
Appropriations  Availability  (Apr.  16, 1946) 

Bureau  of  Mines  is  authorized  with 
funds  made  available  by  transfer  under 
Military  Appropriation  Act,  1946,  Ord- 
nance Department,  to  employ  an  alien 
physical  chemist  for  temporary  service. 
Dr.  Kurt  Wohl,  M-34525  (June  4, 1946) 

Authority  of  the  Secretary  of  War  with 
respect  to  the  Palisades  Reservoir  under 
sec.  7  of  the  Flood  Control  Act  of  1944. 
The  500,000  acre-feet  allocated  to  Flood 
Control  in  H.  Doc.  457  is  the  extent  of  the 
authority  of  the  Secretary  of  War. 
Memorandum  (Oct.  3,  1946) 

Applicability  of  the  Office  of  War  Mo- 
bilization and  Reconversion  Directive  No. 
128  to  Federal  Aid  to  Wildlife  Restoration 
Projects. 

Solicitor's     Opinion,     M-34730     (Nov.     8, 
1946) 

Employees  of  the  Secretary's  Office  may 
be  assigned  to  the  work  of  the  Committee, 
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but  it  would  appear  that  the  bureaus  would 
have  no  authority  to  reimburse  the  Secre- 
tary's Office. 

Pacific  Northivest  Coordination  Committee, 
M-34827  (Jan.  7,  1947) 

Express  statutory  authority  for  the  pur- 
chase of  an  auto  to  be  used  by  the  head  of 
an  executive  department  is  not  essential. 

Funds  appropriated  for  "Contingent  ex- 
penses, Department  of  the  Interior,"  are 
available  for  the  purchase  of  an  automobile 
to  be  used  by  the  Secretary  of  the  Interior. 

In  the  absence  of  an  express  authoriza- 
tion to  expend  a  greater  amount,  not  more 
than  $1,400  can  be  spent  for  the  purchase 
of  an  automobile,  including  one  for  the  use 
of  the  head  of  an  executive  department. 

An  automobile  for  the  use  of  the  head 
of  an  executive  department  can  be  pur- 
chased only  through  the  Bur.  of  Federal 
Supply. 

Solicitor's  Opinion,  M-36013  (Aug.  8, 
1949) 

May  Reclamation  transfer  funds  to  Pub- 
lic Health  Services  for  water  pollution 
studies,  from  one  of  the  following  appro- 
priations : 

General  Investigation  Funds,  Missouri 
River  Project  Funds,  Colorado  River  De- 
velopment Funds,  Funds  appropriated  for 
contra  construction  of  projects? 

General  Investigations  funds  are  avail- 
able for  the  studies  in  question.  The  same 
is  true  of  the  Colorado  River  Development 
Board  funds,  except  that  they  must  be 
spent  on  the  Colorado  River  system,  and 
also  of  the  Missouri  River  Basin  Project 
funds.  Funds  appropriated  for  the  con- 
struction of  specific  projects  without  lan- 
guage as  to  their  further  availability  may 
not  be  spent  on  such  a  study. 

Under  the  Reclamation  Project  Act  of 
1939  no  money  may  be  expended  for  the 
construction  of  a  project  until  after  the 
Secretary  has  investigated  and  reported 
to  the  President  and  the  Congress  on  vari- 
ous phases  of  the  project.  One  of  these 
phases  is  the  availability  of  a  sufficient  wa- 
ter supply.  These  water  pollution  studies 
have  a  direct  bearing  on  this  question. 
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The  General  Investigations  and  Missouri 
River  Basin  items  specifically  provide  for 
cooperation  with  other  Federal  agencies. 
Memorandum  (Nov.  25,  1949) 

Legal  propriety  of  the  transfer  of  project 
and  general  investigations  funds  to  the 
Office  of  the  Secretary  and  other  Federal 
offices  for  expenditure  in  the  D.C.  as  as- 
sessment to  cover  expenses  of  the  Sug- 
gestions Committee  and  the  Central 
Library. 

Each  transfer  must  be  considered  in- 
dividually. In  order  to  expend  funds  from, 
for  example,  the  Central  Valley  project, 
for  the  Central  Library,  it  must  be  shown 
that  the  use  by  the  library  is  for  some  pur- 
pose incidental  to  the  construction  or  main- 
tenance of  the  project. 
Use  of  Project  Funds  in  the  Dist.  of  Col. 
(Dec.  31, 1949) 

The  Bureau  of  Land  Management  has  a 
limited  jurisdiction  over  public  lands  in 
national  forests  under  16  U.S.C.  472,  in- 
cluding responsibility  for  surveys  and  re- 
surveys  thereof.  The  Bureau  may  properly 
expend  its  appropriated  funds  for  survey- 
ing such  public  lands  without  requiring  re- 
imbursement from  the  Forest  Service,  not- 
withstanding certain  restrictive  language 
in  the  1950  appropriation  act  and  compara- 
ble language  in  the  pending  1951  appro- 
priation bill.  The  Bureau  may  accept  funds 
transferred  to  it  from  the  Forest  Service 
appropriation  to  pay  for  such  surveying 
work  desired  by  the  Forest  Service  which 
would  not  otherwise  be  done  because  of  the 
inadequacy  of  the  Bureau's  funds  for  this 
purpose. 

Authority  for  Surveying  Public  Lands  in 
National  Forests  Without  Reimbursement 
(June  28,  1950) 

A  provision  of  law  originally  contained 
in  an  annual  appropriation  act  but  now 
appearing  in  the  current  edition  of  the 
U.S.  Code  or  in  the  current  supplement 
to  the  Code  must  be  regarded  as  perma- 
nent, rather  than  temporary,  legislation  in 
the  absence  of  language  indicating  that 
Congress  intended  for  it  to  be  effective  only 
for  a  limited  period. 
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The  provision  in  the  General  Appropria- 
tion Act,  1951,  authorizing  the  transfer, 
without  reimbursement  or  transfer  of 
funds,  to  the  Department  of  equipment, 
material,  and  supplies  excess  to  the  needs 
of  other  Federal  agencies  and  required 
by  the  Department  for  Operations  con- 
ducted in  the  Territories  is  permanent 
legislation. 

Transfers  of  Property  Without  Reimburse- 
ment or  Transfer  of  Funds,  M-36111  (Dec. 
12,  1951) 

Acquisition  of  Motor  Vehicles  Without 
Cost  Seized  or  Surplus  Property — Appro- 
priation Act  Limitations 

In  applying  the  limitations  contained  in 
the  Interior  Department  Appropriation 
Act,  1953,  on  the  number  of  motor  vehicles 
that  may  be  purchased  by  the  Department 
and  its  several  agencies,  the  Department 
is  not  required  to  take  into  account  any 
motor  vehicles  that  may  be  acquired  with- 
out cost. 

Solicitor's  Opinion,  M-36145  (Sept.  24, 
1952) 

An  agreement  between  the  Department 
of  the  Navy  and  the  Department  of  the 
Interior  that  was  made  pursuant  to  express 
authority  in  the  act  of  Oct.  11,  1951,  gov- 
erns the  construction  of  the  "Second  Bar- 
rel" of  the  San  Diego  Aqueduct  by  the  Bur. 
of  Reclamation  and  the  expenditure  for 
that  purpose  of  funds  made  available  by 
the  Dept.  of  the  Navy.  Therefore,  the 
propriety  of  changing  payments  of  accrued 
annual  leave  of  employees  on  the  Aqueduct 
payroll  to  such  funds  is  not  governed  by 
the  rule  laid  down  in  the  Comptroller  Gen- 
eral's decision  of  May  14,  1953  (32  Comp. 
Gen.  521),  but  must  be  determined  in  the 
light  of  the  agreement  between  the  two 
Departments. 

Payment  of  Accrued  Leave— San  Diego 
Aqueduct,  M-36237  (Aug.  6,  1954) 

Funds  appropriated  pursuant  to  act  of 
July  3,  1952  (42  U.S.C.  1951  et  seq.),  may 
be  expended  in  connection  with  participa- 
tion by  the  U.S.  in  research  directed  to  the 
prevention  of  scale  formation  on  evapora- 
tion equipment  when  such  research  is  per- 
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formed  under  the  guidance  of  the  Organi- 
zation for  European  Economic  Coopera- 
tion. 

Saline  Water  Program,  M-36249  (Nov.  16: 
1954) 
GEOLOGICAL  SURVEY 

Reservation  of  legal  right  of  Govt,   to 
collect  royalties  at  contract  rate. 
Seaboard   Oil   Co.   of  Delaware,   A-24048 
(Jan.  24,  1945) 

Application  Rejected  in  Part. 
Claude   W.   Wilson,   Billings   038418   "N", 
A-24005  (Feb.  1G,  1945) 

Interrelated  Jurisdiction  of  the  Federal 
Power  Commission  and  the  Interior  De- 
partment with  respect  to  Power. 
Solicitors    Op'oiion,    M-33929a    (Feb.    26, 
1945) 

Three  claims — 

Claims  for  Damage  to  Property. 
Solicitor's  Opinion,  M-3400S  (Apr.  9,  1945) 

Indebtedness  against  the  State  of  Ken- 
tucky in  the  amount  of  $6,586.93  arising 
out  of  a  cooperative  agreement  dated  Mar. 
11,  1930,  between  the  Geological  Survey 
and  the  State  of  Kentucky,  and  to  the  pos- 
sibility of  resuming  cooperative  relation- 
ships with  that  State. 
Memorandum  (May  2,  1945) 

Appeal  from  ruling  of  the  oil  and  gas 
supervisor,  Casper,  Wyoming,  denying 
relief  from  the  drilling  and  rental  require- 
ments of  the  lease. 

Tri-Siatc  Oil  and  Refining  Co.  of  Ogden, 
Cheyenne  057745 — North  Big  Hollow  Field, 
Wyoming  (June  8, 1945) 

Oil  and  gas  lease  application  rejected 
in  part.  Appeal  from  the  General  Land 
Office. 

W.  E.  Rennie,  SLC  064072  "W\  A-24086 
(July  3,  1945) 

Appeal  from  the  oil  and  gas  supervisor's 
requirement  for  the  payment  of  royalties 
computed  on  the  basis  of  production  from 
separate  formations. 

Sinclair  Wyoming  Oil  Co.,  Cheyenne 
029630(a),  Lost  Soldier  Field,  Wyoming 
(Oct.  15,  1945) 
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Appeal  from  the  order  of  the  Oil  and 
Gas  Supervisor  at  Casper,  Wyoming,  to  pay 
compensatory  royalty. 
Sinclair  Wyoming  Oil  Co.,  GS-8-0&G  Lost 
Soldier  Field,   Wyoming   (Nov.  14,  1945) 

Where  oil  is  being  produced  from  sep- 
arate horizons,  the  Government  royalty 
may  be  computed  by  treating  the  produc- 
tion from  each  horizon  rather  than  by  con- 
sidering all  the  production  from  all  the 
horizons  together. 

The  California  Co.,  Haven  Oil  &  Refining 
Co.,  Appellants,  Lease  Denver  032683(a), 
Rangely  Field,  Colo.  (Jan.  23,  1946) 

Sec.  5  of  the  act  of  Mar.  4,  1923,  au- 
thorizes reimbursement  of  such  portions  of 
appropriations  made  for  Geological  Survey 
for  mineral  lease  supervision  as  are  ex- 
pended in  connection  with  supervision  of 
operations  on  Red  River  oil  and  gas  leases 
issued  under  act. 
Red  River,  Oklahoma  (Apr.  5,  1946) 

Issuance  of  a  revocable  license  to  a  Coun- 
ty High  School  Board  authorizing  use  of 
government-owned  unoccupied  houses  and 
necessary  garage  space  on  a  day-to-day 
basis  is  not  an  alienation  of  the  title, 
ownership,  or  control  of  the  property. 
Use  of  Government  Property  by  County 
High  School  Board  (Apr.  5,  1946) 

The  authorization  for  contingent  expend- 
itures by  the  Bureau  of  Reclamation  is 
contained  in  the  general  appropriation  for 
the  Bureau,  rather  than  under  the  head- 
ing "Contingent  Expenses,  Department  of 
the  Interior,"  covering  contingent  ex- 
penses of  the  Office  of  the  Secretary  and 
the  bureaus  and  offices  of  the  Department 
except  as  otherwise  provided. 
Appropriations  Availability  (Apr.  16, 1946) 

Sec.  7,  act  of  June  7, 1939  (53  Stat.  812), 
which  authorizes  Secretary  of  the  Interior 
to  explore  for  minerals  on  "public  lands," 
permits  such  exploration  in  national  parks 
and  monuments. 

The  term  "public  lands",  if  not  otherwise 
denned  in  statute,  is  to  be  determined  from 
context  in  which  it  is  placed  and  from 
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circumstances  attending  enactment  of  the 

legislation. 

Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

The  Geological  Survey  may  by  contract 
legally  defray  the  cost  of  reconditioning  a 
"rice  irrigation  well"  that  is  privately 
owned,  but  which  is  also  being  used  by  the 
Geological  Survey,  with  the  consent  of  the 
owner,  as  an  observation  well  for  the  pur- 
pose of  obtaining  significant  information 
on  the  fluctuation  of  ground-water  levels. 

It  is  a  well-settled  rule  that  when  a  spe- 
cial appropriation  is  made  to  accomplish 
a  specific  purpose,  the  appropriation  in 
question  is  available  for  all  expenditures 
essential  to  the  accomplishment  of  the 
specific  object  for  which  it  was  made,  not- 
withstanding the  provisions  of  any  general 
statute  which  otherwise  would  prohibit 
such  expenditures.  Citing  17  Comp.  Gen. 
637 ;  22  id.  32 ;  2  id.  133 ;  7  Comp.  Dec.  712. 
Memorandum  (Sept.  18, 1946) 

Applicability  of  the  United  States  Em- 
ployees' Compensation  Act  to  employees  of 
the  Geological  Survey  who  are  engaged  in 
State  cooperative  work  and  who  are  paid 
directly  from  State  funds.  Held:  that  a 
person  employed  under  a  cooperative 
agreement  is  an  employee  if  appointed  by 
an  official  authorized  to  appoint  and  if  his 
work  is  supervised  by  Federal  officials. 
Memorandum  Opinion  (Mar.  28,  1947) 

Application  for  noncompetitive  oil  and 
gas  lease  rejected  insofar  as  it  covered  land 
embraced  in  an  extended  lease. 

Where  the  Department  changes  its  inter- 
pretation of  a  statute,  the  Department  may 
provide  that  its  new  interpretation  shall 
have  prospective  effect  only. 
Anna  R.  Pahl,  Great  Falls  085297  "2V",  A- 
24350  (Apr.  4, 1947) 

Dodds-Thomas  Unit  Area,  Kern  County, 
California,  Unit  Agreement  1,  Sec.  No.  209. 

Appeal  from  notice  to  drill  an  initial  test 
well ;  Denied. 

The      British- American      Oil     Producing 
Company,  Operator  (Sept.  22,  1947) 

Lease  Billings  038144.  Elk  Basin  Field, 
Montana. 
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Appeal  from  the  order  of  the  Oil  and  Gas 
Supervisor  at  Casper,  Wyoming,   to  pay 
compensatory  royalty. 
Stanolind  Oil  and  Gas  Company  (Oct.  6, 
1947) 

Under  the  broad  general  powers  vested  in 
the  Secretary  to  prevent  undue  waste  in 
the  mining  of  phosphates,  the  extraction 
and  utilization  of  associated  minerals  may 
be  permitted  and  the  payment  of  royal- 
ties thereon  required. 

The  broad  provisions  of  the  act  and  the 
lease  governing  the  prevention  of  undue 
waste  constitute  an  adequate  and  legal 
basis  for  authorizing  the  extraction  and 
utilization  of  the  associated  minerals. 

Phosphate  (Feb.  18,  1948) 

The  basic  question  involved  in  this  ap- 
peal is  whether  Federal  royalty  on  gas 
should  be  computed  on  the  basis  of  sale 
price  of  gas  when  such  sale  price  is  highest 
obtainable  in  market  or,  when  sale  price 
not  reasonable  value,  whether  computation 
in  excess  thereof  is  justified.  Under  the 
Mineral  Leasing  Act  of  Feb.  25,  1920,  41 
Stat.  437,  the  authority  exists  to  fix  a 
reasonable  minimum  value  for  Federal  roy- 
alty purposes  and  has  been  validly  exer- 
cised in  this  case.  The  prices  received  for 
sale  of  residue  dry  gas  produced  for  the 
Federal  unit  are  not  regarded  to  be  repre- 
sentative of  full  reasonable  value  of  prod- 
uct. The  value  used  in  computing  Federal 
royalty  is  minimum  value  of  5  cents  per 
M  cu.  ft.  which  has  been  extended  to  a 
majority  of  public  land  areas  in  U.S.  on 
gas  produced  on  public  domain.  Federal 
royalty  is  computed  on  full  volume  of  resi- 
due gas  sold  as  shown  by  plant  meter  read- 
ings and  prorated  back  to  the  individual 
leases.  Computation  of  royalty  on  volume 
basis  of  less  than  1000  percent  of  gas  would 
tend  to  negate  explicit  intent  of  the  law, 
regulations,  and  lease  terms.  Therefore  ap- 
peal is  denied. 

The  Atlantic  Refining  Co.,  et  al.,  Las  Cruces 
029096(a)  (Feb.  25, 1948) 

Leases  Las  Cruces  029096(a)  et  al.,  sub- 
ject to  New  Mexico  Federal  Unit. 

Appeal  from  the  value  used  by  the  Geo- 
logical Survey  in  computing  Federal  royal- 
ty gas. 
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Filed  with  decisions  by  date. 
The  Atlantic  Refining  Company,  Continen- 
tal Oil  Company,  Standard  Oil  Company  of 
Texas,   Stanolind   Oil  and   Gas   Company 
(Feb.  25,  1948) 

A  provision  in  a  unit  agreement  that  the 
lessees  of  the  Government  shall  have  the 
power  to  decide  certain  matters  relating 
to  operations,  without  being  subject  to  the 
supervision  of  any  official  of  the  Depart- 
ment, is  authorized. 

An  operator  may  make  initial  determina- 
tions with  respect  to  rate  of  production.  If 
the  Director  of  Geological  Survey  disagrees 
a  board  of  three  arbitrators  will  resolve  the 
matter.  An  unconditional  limitation  on  the 
power  of  the  arbitrators  to  require  the  drill- 
ing of  additional  facilities  is  inconsistent 
with  the  proper  conserving  of  natural  re- 
sources. 

A  section  of  a  proposed  unit  agreement 
which  would  render  a  large  part  of  the 
Operating  Regulations  inapplicable  is  of 
doubtful  validity. 

Proposed  Unit  Agreement  for  the  Gatchell 
Zone  of  the  Coalinga  Nose  Oil  and  Gas 
Field,  Calif.,  M-35055   (July  16,  1948) 

Order  to  pay  compensatory  royalty.  Ap- 
peal from  the  Geological  Survey. 

It  is  proper  to  assess  compensatory 
royalty  upon  the  failure  of  an  oil  and  gas 
lessee  to  commence  the  drilling  of  an  offset 
well  within  the  time  allowed  by  the  oil 
and  gas  supervisor. 

When  well-spacing  regulations  of  the 
Petroleum  Administrator  for  War  provided 
for  his  permitting  exceptions  from  his  re- 
quirements and  when  an  oil  and  gas  lessee 
failed  to  apply  for  such  an  exception  within 
the  30-day  period  allowed  to  commence 
the  drilling  of  an  offset  well,  the  lessee 
will  not  be  excused  from  the  payment  of 
the  resulting  compensatory  royalty  due  to 
failure  to  drill  because  such  drilling  might 
have  been  inconsistent  with  such  require- 
ments. 

Stanolind  Oil  and  Gas  Company,  Billings 
0381U,  A-24815  (Mar.  18,  1949) 

The  Asst.  Director  of  the  Geological  Sur- 
vey, if  present,  is  required  by  sec.  178  of 
the  Rev.  Stats,  to  perform  the  duties  of  the 
Director  in  the  event  of  the  latter's  death. 
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resignation,  or  absence,  except  where  the 
provisions  of  sec.  178  have  been  superseded 
by  a   Secretarial  order  issued  under  the 
act  of  July  31,  1894. 

The  authority  and  responsibility  of  the 
Asst.  Director  of  the  Geological  Survey 
temporarily  to  perform  the  duties  of  the 
Director  under  sec.  178  of  the  Rev.  Stats, 
do  not  depend  upon  whether  the  Asst.  Di- 
rector is  a  geologist. 

Under  the  act  of  July  31, 1894,  the  Secre- 
tary of  the  Interior  is  authorized,  if  he 
deems  such  action  advisable,  to  issue  an 
administrative  order  superseding  sec.  178 
of  the  Rev.  Stats,  and  depriving  the  Asst. 
Director  of  the  Geological  Survey  of  his 
statutory  authority  and  duty  as  temporary 
to  the  office  of  Director. 

The  Secretary  without  interfering  with 
the  statutory  status  of  the  Asst.  Director 
of  the  Geological  Survey,  under  sec.  178  of 
the  Rev.  Stats.,  may  utilize  the  authority 
conferred  on  the  Secretary  in  the  act  of 
July  31,  1894,  by  designating  a  line  of  tem- 
porary succession  to  the  office  of  Director 
of  Geological  Survey  for  situations  when 
the  Director  is  absent  and  the  Asst.  Direc- 
tor is  also  absent  or  a  vacancy  exists  in 
the  latter  position. 

The  Secretary,  in  taking  action  under  the 
act  of  July  31, 1894,  is  limited  to  geologists 
in  prescribing  a  line  of  temporary  succes- 
sion to  the  office  of  Director  of  the  Geologi- 
cal Survey. 

The  Secretary's  authority  under  the  act 
of  July  31,  1894,  to  designate  a  line  of 
temporary  succession  to  the  office  of  the 
Director  of  the  Geological  Survey  relates 
only  to  situations  when  the  Director  of  the 
Geological  Survey  is  absent. 

The  Secretary  has  complete  discretion 
to  issue  whatever  directive  he  may  deem 
appropriate  respecting  temporary  succes- 
sion to  the  office  of  Asst.  Director  of  the 
Geological  Survey  in  the  event  of  the  death, 
resignation,  or  absence  of  that  officer. 
Temporary  Succession  to  the  Offices  of 
Director  and  Assistant  Director  of  the 
Geological  Survey,  M-36133  (June  25, 
1952) 

The  issuance  of  an  order  to  a  potash 
lease  that  plant  effluent  be  diverted  from 
lands  owned  by  the  U.S.  will  be  affirmed 
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where  the  record  indicates  that  the  lessee's 
practice  of  discharging  the  effluent  on  cer- 
tain public  lands  drains  brine  from  public 
lands  to  lands  owned  by  the  lessee. 
American  Potash  and  Chemical  Corpora- 
tion, Los  Angeles  087312,  A-27004  (Apr.  28, 
1954) 

The  Trust  Territory  of  the  Pacific 
Islands  is  not  a  "territory"  or  "possession" 
of  the  U.S.  within  the  meaning  of  43  U.S.C. 
48,  and  the  annual  appropriation  act  lan- 
guage applicable  to  the  functions  of  the 
Geological  Survey.  The  Geological  Survey 
does  not  have  authority  to  expend  or  re- 
quest the  expenditure  of  funds  for  work 
only  appertaining  to  the  Trust  Territory 
from  the  regular  appropriations  to  the 
Geological  Survey. 

Authorization  for  the  Geological  Surrey 
to  Carry  on  its  Functions  in  the  Trust  Ter- 
ritory of  the  Pacific  Islands,  M-36209 
(May  10,  1954) 

Under  the  Mineral  Leasing  Act,  lands 
known  to  contain  valuable  deposits  of 
sodium  minerals  shall  be  held  subject  to 
lease,  and  no  prospecting  permit  may  be 
issued  for  such  lands. 

Knowledge  of  the  existence  of  a  valuable 
mineral  deposit  is  not  dependent  on  an 
actual  discovery  on  a  given  tract  of  land 
but  may  be  deduced  from  other  evidence 
such  as  the  existence  of  the  mineral  on 
adjacent  lands,  as  well  as  from  geological 
and  other  surrounding  and  external  con- 
ditions. 

Evidence  need  only  be  such  as  to  show 
that  the  known  conditions  provide  reason- 
able ground  for  the  belief  that  the  land 
contains  the  mineral  in  such  quantity  and 
of  such  quality  as  to  render  extraction 
profitable  and  justify  expenditures  to  that 
end. 

Reports  by  the  Geological  Survey  of  dis- 
covery and  extraction  of  sodium  in  sur- 
rounding lands  are  competent  evidence 
sufficient  to  establish  reasonable  ground 
for  belief  that  a  given  tract  of  land  con- 
tains valuable  deposits  of  the  mineral. 
C.  A.  Romano,  Evanston  025621,  Wyoming 
010251,  A-27003  (Dec.  3,  1954) 

The  Geological  Survey  has  authority  to 
drill  water  wells  only  for  water  resources 
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investigations  and  cannot  drill  such  wells 
for   the  purpose  of  supplying  water  for 
domestic  use. 

Where  the  Geological  Survey  has  drilled 
a  well  on  non-Federal  land  strictly  for 
water  resources  investigation  purposes  and 
such  well  has  served  that  purpose,  there 
is  no  legal  obstacle  to  the  Survey's  turning 
the  well  over  to  the  landowner  at  his 
request  for  such  use  as  he  can  make  of  the 
well. 

Use  of  Ground  Water  Observation  Wells, 
M-36190  (Dec.  17,  1954) 
GOVERNMENT  PROPERTY 
GENEKALLY 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938) — Effect  on  rules  for  measure  of 
damages  in  trespass  on  United  States 
property  in  the  absence  of  Federal  legisla- 
tion. 

Solicitor's  Opinion,  M-33575  (May  11, 
1944) 

The  propriety  of  the  use  of  the  facilities 
of  one  agency  of  the  Govt,  by  another 
agency  has  long  been  recognized. 

The  organization  and  functions  of  the 
American  National  Red  Cross  characterize 
it  as  a  governmental  instrumentality  for 
certain  purposes. 

Utilization  of  Department  Radio  Facilities 
by  the  American  National  Red  Cross,  M- 
35005  (Oct.  29, 1947) 

The  act  transferring  the  Illinois  Ord- 
nance Plant  from  the  War  Assets  Admin, 
to  the  Dept.  of  the  Interior,  by  necessary 
implication,  authorized  by  the  War  Assets 
Admin,  to  transfer  to  this  Department 
equipment  and  materials  which  had  been 
acquired  by  the  administration  for  use  in 
connection  with  the  operation  and  main- 
tenance of  the  plant  and  which  were  as- 
signed to  the  plant  as  of  Aug.  5,  1947,  since 
a  contrary  view  would  tend  to  defeat  the 
purpose  which  Congress  sought  to  accom- 
plish in  transferring  the  Illinois  Ordnance 
Plant  to  this  Department. 
Transfer  of  Equipment  and  Materials — 
Illinois  Ordnance  Plant,  M-35018  (Jan.  16, 
1948) 

Quotes  40  Op.  Atty.  Gen.  41  of  April  2, 
1941,  stating  there  is  implied  authority  in 
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Executive  branch  to  take  protective  meas- 
ures in  cases  where  lands  acquired  by  U.S. 
for  specific  purposes  are  found  to  contain 
oil,  which  is  being  drained  by  adjoining 
owners. 

Implied  authority  to  take  protective  ac- 
tion respecting  Govt,  property  should  not 
be  deemed  to  have  been  curtailed  by  a 
grant  of  express  authority  for  the  commer- 
cial development  of  other  Govt,  property 
unless  such  conclusion  is  clearly  required. 
Authority  of  the  United  States  to  Drill 
Offset  Wells  in  Barksdale  Field  (Aug.  11, 
1949) 

USE  OF 

Could  Comptroller  General's  decision  B- 
81630,  Jan.  24,  1949,  be  used  as  authority 
to  deduct  from  the  salaries  of  employees 
the  value  of  property  for  which  they  have 
been  responsible,  in  the  event  of  its  loss 
or  destruction? 

The  foregoing  decision  related  to  the 
liability  of  certifying  officers  and  does  not 
apply  to  all  employees. 

For  further  discussion  of  the  question 
see    Solicitor's   Opinion   M-35084,   Feb.   4, 
1949. 
Memorandum  (Sept.  26, 1949) 

VEHICLES 

Whether  automobiles  are  Government- 
owned  vehicles  within  the  meaning  of  sec. 
202(b)  of  the  Independent  Ofiices  Appro- 
priation Act,  1946,  if  they  are  purchased 
from  funds  held  in  trust  by  the  U.S.  for 
the  Menominee  Tribe  from  which  annual 
appropriations  are  made  by  act  of 
Congress. 

Solicitors    Opinion,    M-34231     (Jan.    17, 
1946) 

There  is  no  authority  in  law  for  the 
purpose  of  public  liability  and  property 
damage  insurance  by  the  Department  cov- 
ering the  operation  of  its  motor  vehicles 
by  its  employees. 

Departmental  Safety  Committee,  M-34555 
(July  15,  1946) 

Liability  of  Govt,  for  acts  of  cooperative 
employees. 
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Driving  of  Govt,  automobiles  by  employ- 
ees under  cooperative  agreements,  who  are 
not  on  Bureau's  staff;  liability  of  Govt. 
Cooperative  Employees,  M-34898  (Mar.  24, 
1947) 

Express  statutory  authority  for  the  pur- 
chase of  an  auto  to  be  used  by  the  head  of 
an  executive  department  is  not  essential. 

Funds  appropriated  for  "Contingent  ex- 
penses, Department  of  the  Interior,"  are 
available  for  the  purchase  of  an  automo- 
bile to  be  used  by  the  Secretary  of  the 
Interior. 

In  the  absence  of  an  express  authoriza- 
tion to  expend  a  greater  amount,  not  more 
than  $1,400  can  be  spent  for  the  purchase 
of  an  automobile,  including  one  for  the  use 
of  the  head  of  an  executive  department. 

An  automobile  for  the  use  of  the  head 
of  an  executive  department  can  be  pur- 
chased only  through  the  Bur.  of  Federal 
Supply. 
Solicitor's  Opinion,  M-36013  (Aug.  8,  1949) 

Must  Bureau  employees  comply  with  the 
Pennsylvania  Vehicle  Safety  Responsibil- 
ity Act? 

The  statute  requires  the  suspension  of 
license  (a)  of  anyone  who  fails  to  report 
a  motor  vehicle  accident  and  (b)  of  any 
owner  who  has  failed  to  show  his  financial 
responsibility  to  pay  claims.  A  person  who 
drives  a  motor  vehicle  after  suspension  of 
license  may  be  punished  by  fine  or  im- 
prisonment. 

A  Federal  employee  driving  a  federally 
owned  vehicle  need  not  show  his  financial 
responsibility,  he  is  liable  for  damages  in 
case  he  negligently  injures  someone,  but 
he  cannot  be  punished  for  driving  a  fed- 
erally owned  vehicle  on  official  business 
after  his  license  has  been  suspended. 

However,  the  Department's  regulations 
provide  that  drivers  of  our  vehicle  have  a 
permit  from  the  State  in  which  they  oper- 
ate. An  employee  working  in  Pennsylvania, 
who  had  had  his  license  suspended,  might 
be  unable  to  secure  permission  from  the 
Bureau  to  operate  an  Interior  Depart- 
ment vehicle. 

The  Govt,  will  not  defray  expenses  of 
automobile  insurance  covering  an  employ- 
ee's operation  of  Govt,  vehicles  and  though 
269-098 — 74 33 
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an  employee  of  a  private  firm  purchasing 
such  insurance  may  deduct  it  from  his  in- 
come tax,  a  Federal  employee  may  not. 

It  would  be  wiser  for  the  Bureau  to  en- 
courage compliance  with  the  State  law 
particularly  with  reference  to  employees 
driving  their  private  automobile  on  official 
business. 
Memorandum  (Jan.  10,  1950) 

The  penalties  prescribed  in  sec.  78(c) 
(2)  of  Title  5,  U.S.C.  1946  Ed.,  attach  only 
if  the  acts  proscribed  by  that  section  are 
done  willfully. 

As  used  in  sec.  78(c)  (2),  the  word  "will- 
fully" is  most  reasonably  construed  to 
mean  "knowingly"  or  "with  plain  indif- 
ference to  the  requirements  of  the  statute." 
Use  of  Government-Owned  Automobiles, 
M-36034  (May  2,  1950) 

GRAZING  AND  GRAZING  LANDS 

Action  brought  on  behalf  of  the  United 
States  in  the  District  Court  for  the  District 
of  Montana  to  restrain  Hansen  from  graz- 
ing livestock  upon  certain  lands  in  Mon- 
tana, unpatented  mining  locations.  Letter 
to  Attorney  General  sgd.  Solicitor. 
Ben  Hansen  (July  15, 1943) 

Applicant  has  appealed  from  a  decision 
by  the  Assistant  Commissioner  of  GLO  re- 
jecting his  application  for  homestead  entry 
of  160  acres  of  public  land  in  the  Dove 
Creek  area  of  southwestern  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Grazing  Service  that  the  land  was 
more  suitable  for  grazing  uses  than  for 
agricultural  and  that  allowance  of  the  ap- 
plication would  interfere  with  the  orderly 
administration  of  the  Grazing  District. 

The  area  is  primarily  adapted  to  dry- 
land farming  and  very  limited  grazing.  Al- 
ready settlers  have  had  considerable  suc- 
cess in  their  farm  enterprises  despite  the 
handicaps  of  small  farm  units,  one-crop 
farming  with  its  threats  to  the  soil,  and 
isolation  from  markets  and  public  facili- 
ties. From  the  educational  work  done  by 
various  agencies  in  recent  years  concern- 
ing land  management  practices,  erosion 
control  measures,  diversified  cropping  and 
increased   livestock    production,    substan- 
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tial  and  progressive  improvement  in  farm- 
ing is  to  be  expected  throughout  this  area 
in  future  years. 

Appellant  and  his  parents  have  culti- 
vated about  17  acres  to  satisfy  their  own 
needs  and  to  have  some  crops  for  trading 
purposes  but  not  for  cash  sales.  He  has 
constructed  a  fairly  good  house,  a  storage 
cellar,  a  livestock  shed  and  another  small 
building.  The  appellant  has  a  good  tractor 
and  his  father  has  some  farm  implements. 
The  stock  on  the  place  comprised  2  cows, 
2  calves,  2  horses,  2  hogs  and  50  chickens. 
Appellant's  parents  were  obtaining  a  sub- 
sistence living  from  their  meat,  milk,  but- 
ter, eggs  and  garden  truck  and  occasion- 
ally had  some  stock  and  produce  for  sale. 
It  is  obvious  that  if  more  land  is  cleared 
and  farmed,  these  tracts  will  produce  more 
than  a  subsistence  living  and  will  be  more 
valuable  for  tillage  than  for  grazing  and 
can  properly  receive  an  agricultural  classi- 
fication. 

Modified  and  Remanded — by  Greeley. 
Clifford  D.  Ragsdale,  Pueblo  051165  "C"\ 
A-22741  (Sept.  27, 1944) 

Protest  filed  by  the  above  from  the  De- 
partment's decision  of  August  8,  1944,  up- 
holding the  Commissioner  of  General  Land 
Office  in  his  rejection  of  Vaughan's  appli- 
cation for  enlarged  homestead  entry  of  320 
acres. 

The  controlling  question  in  this  case  was 
whether  the  lands  sought  were  predomi- 
nantly agricultural  in  character,  safely 
cultivable  by  dry  farming  methods  and 
capable  of  producing  a  living  without  in- 
jury to  the  land.  The  Department  found 
the  lands  to  be  marginal  and  subject  to 
serious  erosion  once  the  protective  cover 
was  broken.  It  held  they  were  better 
adapted  to  grazing  uses  than  to  agriculture 
and  their  native  cover  should  be  main- 
tained to  protect  the  watershed. 

Since  Vaughan  declares  that  he  desires 
a  home  and  that  a  home  is  hard  to  get, 
his  attention  is  directed  to  the  availability 
of  5-acre  tracts  at  Pie  Town,  New  Mexico. 
These  tracts  may  be  leased  for  home  and 
business  sites. 

Nathan  W.  Vaughan,  Santa  Fe  075131  "C", 
A-23881  (Sept.  30, 1944) 
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Public  sale  application  rejected.  Motion 
for  rehearing. 

Dorothy  G.  Sternberg,  Denver  051133  "G", 
A-24044  (Oct.  24,1945) 

Application  for  1943-1944  Grazing  Li- 
cense in  Nevada  Grazing  District  No.  1. 
Motion  for  Rehearing. 
Raymond  Pants,  Pctan  Land  and  Cattle 
Company,  Charles  H.  Jackson,  Jr.,  Inter- 
venors,  A-24039  (Nov.  5,  1945) 

Application  for  1944-1945  grazing  privi- 
leges in  New  Mexico  Grazing  District 
No.  4.  Application  rejected  in  part.  Motion 
for  Rehearing. 

L.  Edward  Edgington,  G.  Y.  Clayton,  Osie 
Danley,  Kie  Danley,  Intervenors,  A-24108 
(Nov.  7,  194f,) 

Permit  held  for  cancellation  in  part. 
Art  L.  Murry,   Grazing  Service,  A-24259 
(Apr.  15,  1946) 

Application  for  exchange  rejected  in 
part  BLM  decision. 

A  withdrawal  of  grazing  district  lands 
for  a  game  range  which  permits  grazing 
to  continue  under  the  administration  of 
the  Grazing  District;  and  a  temporary 
withdrawal  of  grazing  district  lands  for 
emergency  purposes  which  contemplates 
the  return  of  the  land  to  the  administration 
of  the  grazing  district  upon  the  end  of  the 
emergency  are  not  such  withdrawals  as 
are  contemplated  by  43  CFR  147.2. 
State  of  Arizona,  Phoenix  080343,  A-24266 
(May  14,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
215),  damage  having  been  caused  by  a 
Govt,  employee  acting  within  the  scope  of 
his  employment. 
Sadie  Byers,  M-34503  (July  15, 1946) 

Application  for  a  1945-46  grazing  license 
in  New  Mexico  Grazing  District  No.  2.  Re- 
jected. Appeal  from  Grazing  Service. 

1.  License  or  Permit — Qualifications  of 
applicants. 

A  qualified  application  for  grazing  li- 
cense or  permit  in  order  to  satisfy  the  re- 
quirements of  sec.  3  of  the  FRC,  among 
other  things,  must  be  engaged  in  the  live- 
stock business. 
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2.  Base  Properties — Ownership  or  Con- 
trol. 

Where  grazing  licenses  are  issued  from 
year  to  year  upon  particular  tracts  of  Fed- 
eral range,  and  new  applications  are  filed 
each  year,  changes  in  the  ownership  or 
control  of  qualified  base  properties  will  be 
taken  into  consideration  in  the  granting  of 
licenses  each  year. 

3.  Federal  Range — Cancellation  of  home- 
stead entries — Administration. 

Lands  which  are  embraced  in  a  home- 
stead entry  or  other  valid  filing  at  the 
time  a  grazing  district  is  established  and 
which  afterward  become  subject  to  ad- 
ministration as  a  part  of  the  grazing  dis- 
trict through  cancellation  of  the  entry  or 
filing  which  will  be  administered  in  ac- 
cordance with  customary  use  so  far  as  such 
administration  may  be  practicable  and 
consistent  with  good  range  management. 
G.  Fred  Tunnard,  George  A.  Ralston,  In- 
tervenor,  A-24322  (July  30, 1946) 

Report  re  appropriations  and  authority 
for  the  establishment  and  maintenance  of 
the    Squaw   Butte   Range   and   Livestock 
Station  by  the  Former  Grazing  Service. 
Memorandum  (Jan.  28,  1947) 

Conflicting  Grazing  Lease  Applications. 

Lands  within  stock  driveway  withdrawal 
may  be  leased  if  not  used  by  the  general 
public. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock and  not  for  pasturing  other  peoples' 
livestock ;  such  practice  of  pasturing  other 
peoples'  livestock,  if  beyond  the  incidental, 
must  first  be  approved  by  the  Bur.  of  Land 
Management. 

If  a  person  would  use  Federal  range  for 
purposes  other  than  grazing  his  own  live- 
stock he  would  not  be  a  qualified  applicant 
entitled  to  a  grazing  lease  under  sec.  15, 
and  the  lands  would  not  be  "necessary"  for 
the  "proper  use"  of  his  base  lands,  but 
would  be  available  for  grazing  lease  appli- 
cation by  a  qualified  stock  raiser  without 
regard  to  the  nonqualified  applicant's 
claimed  right  of  preference.  Where  such 
issues  are  in  dispute  and  were  not  pre- 
sented to  the  Bureau  at  the  time  its  deci- 
sion was  rendered,  but  only  on  appeal,  the 
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case  will  be  remanded  to  the  Bureau  to  pass 

thereon. 

Mrs.  Marcelina  G.  Garcia  v.  Fred  Cameron, 

Phoenix     082212,     078168     "K",     A-24447 

(Apr.  24, 1947) 

Applicant  appealed  from  a  decision  of 
the  GLO  which  rejected  his  application  to 
purchase  at  public  sale  of  certain  land  in 
Wyoming,  in  Grazing  District  No.  3. 

Application  states  that  he  and  his  pred- 
ecessors have  had  this  tract  fenced  and 
have  used  it  for  grazing  purposes  for  many 
years  and  that  its  location  along  the  Platte 
River  is  necessary  to  grazing  operations. 
He  denies  that  the  land  is  suitable  for 
recreational  purposes  and  asserts  that 
other  areas  in  the  vicinity  are  available  to 
sportsmen. 

In  view  of  the  applicant's  assertions  on 
the  appeal,  an  additional  field  examina- 
tion has  been  made.  The  tract  is  clearly 
valuable  for  grazing  purposes. 

It  appears,  however,  that  the  land  is  also 
valuable  for  recreational  purposes,  espe- 
cially for  fishing.  It  is  not  necessary  to 
decide  whether  the  land  is  more  valuable 
for  grazing  than  for  recreational  purposes. 
Applicant  may  continue  to  have  the  graz- 
ing of  this  land  under  his  permit  while 
others  have  the  recreational  use  of  the 
tract.  Both  interests  may  thus  be  served 
and  the  land  well  used  in  a  dual  purpose. 
To  grc.nt  the  public  sale  application,  how- 
ever, would  not  be  in  the  public  interest, 
since  it  would  restrict  the  use  of  this  tract 
to  grazing  purposes. 

Reynold  A.  Seaverson,   Cheyenne  071259 
"C",  A-24429  (Aug.  15,  1947) 

Affirming  denial  of  application  for  inclu- 
sion of  land  in  grazing  allotment,  Arizona 
Grazing  District  No.  1  (Arizona  Strip). 
James  Bundy,  A-24438  (Aug.  20,  1947) 

Effectiveness    of   decisions   of   District 
Graziers  pending  appeal. 
Memorandum  (Oct.  29,  1947) 

A  refusal  to  sell  lands  which  are  more 
suitable  for  grazing  than  for  agriculture 
and  which  are  now  administered  as  part 
of  a  grazing  district  was  not  improper. 
Jeff  W.    Williams,  Phoenix  080838   "0", 
A-25187  (Mar.  1,  1948) 
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Land  which  is  more  suitable  for  grazing 
purposes  than  for  agriculture  and  which  if 
cultivated  would  be  subject  to  wind  ero- 
sion, will  not  be  classified  as  suitable  for 
homestead  settlement. 
Lee  Cargile,  Las  Cruces  064335,  A-25340 
(June  14,  1948) 

A  State  may  make  a  lieu  selection  of  pub- 
lic land  which  was  withdrawn  by  E.O.  No. 
6910  only  if  the  land  is  classified  by  the 
Secretary  of  the  Interior,  in  his  discre- 
tion, as  available  for  such  selection. 

In  exercising  his  discretion  with  respect 
to  the  classification  of  land  as  available  for 
a  lieu  selection  by  a  State,  the  Secretary 
should  primarily  consider  whether  there  is 
any  Federal  interest  to  be  served  by  con- 
tinuing the  withdrawal  as  to  the  land  and 
retaining  it  in  Govt,  ownership. 
State  of  California,  Los  Angeles  065381, 
A-25744  (Jan.  18,  1950) 

An  agreement  for  the  division  of  the 
Federal  range  within  a  unit  of  a  grazing 
district  which  has  been  made  by  some,  but 
not  all,  of  the  users  of  the  unit  and  which 
deprives  qualified  users  of  the  range,  who 
were  not  parties  to  the  agreement,  of  their 
proportionate  shares  of  the  available  range 
will  not  be  recognized  by  the  Department. 

A  decision  by  a  district  grazier  directing 
a  user  of  the  Federal  range  in  a  unit  of  a 
grazing  district  to  confine  his  use  to  an 
allotment  assigned  to  him  several  years 
previously  under  an  agreement  to  which 
he  was  not  a  party,  and  disapproving  his 
request  for  additional  grazing  privileges 
in  the  unit,  is  subject  to  an  appeal. 
Pedro  Exliave  and  George  Van  Loan, 
George  W.  Gordon,  et  ah,  Intervenor,  A- 
25764  (Apr.  14,  1950) 

Where  land  included  in  a  State  school 
land  indemnity  selection  is  situated  near  a 
river  on  which  the  Navy  Dept.  proposes  to 
construct  a  dam  and  there  is  a  possibility 
that  the  land  will  be  flooded  by  the  res- 
ervoir created  by  the  dam,  there  is  a 
Federal  interest  in  retaining  the  land  in 
Govt,  ownership,  and  the  State's  applica- 
tion for  the  land  and  petition  for  classifica- 
tion of  the  land  under  sec.  7  of  the  Taylor 
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Grazing  Act  as  suitable  for  selection  will 

be  denied. 

State    of    California,    A-25782    (Aug.    10, 

1950) 

It  is  not  error  to  refuse  to  grant  an  ex- 
tension of  time  within  which  to  file  an 
appeal  from  a  decision  of  an  examiner  af- 
firming the  denial  of  an  application  for 
grazing  privileges  where  the  request  is 
filed  after  the  expiration  of  the  30-day 
period  and  where  the  appellant  gives  no 
satisfactory  reason  for  requesting  such  an 
extension. 
Jonreed  Lauritzen,  A-26276  (Oct.  3,  1951) 

This  is  an  opinion  praying  for  an  injunc- 
tion against  the  defendant  from  construct- 
ing a  fence. 

A  motion  has  been  made  to  dismiss  the 
action  against  the  grazier  because  the  court 
lacks  jurisdiction. 

The  defendant  has  no  authority  to  con- 
struct a  fence,  the  authority  is  given  to  the 
Secretary.  An  action  cannot  be  maintained 
against  Quinn  as  District  Range  Manager. 

Opinion  of  the  U.S.  District  Court  for 
the  District  of  Idaho. 

Buck,  Tiffin,  et  al.  v.  Wilfred  H.  Quinn,  as 
District  Grazier  of  Oivyhce  Grazing  Dis- 
trict (Feb.  12,  1952) 

Where   the   issues   involved   in   an   ap- 
peal  are   moot,    the    appeal   will    be   dis- 
sed. 

Where  it  appears  that  the  holder  of  a 
10-year  permit  is  no  longer  engaged  in  the 
livestock  business,  it  is  pointless  to  de- 
termine, a  few  days  prior  to  the  expiration 
of  the  permit,  whether  it  granted  to  the 
permittee  grazing  privileges  in  excess  of 
those  to  which  he  was  entitled  under  the 
applicable  law  and  regulations. 
Zelph  S.  Calder,  Appellant,  H.  E.  Seeley,  et 
al,  Intervenor s,  057602,  A-26372  (June  27, 
1952) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  required  by  the  Department's  Rules 
of  Practice. 

Whether  a  State  exchange  application 
is  to  be  considered  as  one  for  selected  lands 
within  or  without  a  grazing  district  is  to 
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be  determined  by  the  situation  prevailing 
at  the  time  the  State  complies  with  all 
provisions   of  the   pertinent   statute   and 
regulations. 

Prior  to  compliance  by  a  State  with  all 
the  requirements  of  the  pertinent  statute 
and  regulations,  the  Govt,  may  include  in 
a  grazing  district  land  designated  by  a 
State  as  selected  land  in  an  exchange  under 
sec.  8(c)  of  the  Taylor  Grazing  Act. 

A  proposed  State  exchange  for  selected 
land  not  in  a  grazing  district  cannot  be 
rejected  on  the  ground  that  the  exchange 
is  not  in  the  public  interest. 
Peter  Damele  and  Sons,  State  of  Nevada, 
Nevada  0236,  A-26898  (Aug.  13,  1954) 

GRAZING  LEASES 
GENERALLY 

Grazing  lease  applications  rejected.  Ap- 
peal from  the  General  Land  Office.  Affirmed 
by  Schwilck. 

Raymond  Chapman  and  John  J.  Spriggs, 
Cheyenne  067489,  067544,  059062,  067511, 
067377,  067567,  067573,  067545  "K",  A- 
23695  (Sept.  24,  1943) 

Application  for  1943-1944  grazing  li- 
cense in  New  Mexico  Grazing  District  No. 
3.  Motion  denied. 

Mary  B.  and  Wayne  Whitehill,  M?~s.  Adam 
Wilson  and  Son,  A-23945  (Jan.  6,  1945) 

Awards  of  grazing  leases.  Appeal  from 
the  General  Land  Office. 
Harold  F.  Park,  Jonathan  D.  Ross,  Phoe- 
niw  080858,  077495,  080864,  080363,  080745, 
080673  "K",  A-23856  (Feb.  13,  1945) 

Grazing  Service.  Claim  should  be  allowed 
under  the  act  of  Dec.  28,  1922,  damage  hav- 
ing been  caused  by  the  negligence  of  a 
Government  employee. 
Solictor's  Opinion,  M-33934  (Feb.  28, 1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Bert  Ballinger,  Los  Angeles  054897  "C", 
A-23664  (Apr.  11,  1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
James  B.  Sears,  Los  Angeles  054869, 
A-23663  (Apr.  11,  1945) 
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Grazing  awards.  Appeal  from  the  Gen- 
eral Land  Office. 

Frank  Rathbun  and  Frank  0.  Reed,  et  al., 
Buffalo  033888,  035162  "K'\  A-23959  (Apr. 
20,  1945) 

Grazing  awards.  Appeal  from  the  Gen- 
eral Land  Office. 

Victor  Lesamiz  &  Son,  Violet  M.  Hough, 
Edwin  P.  Rounds  and  Gilbert  Hunter, 
Spokane  017875,  019237,  018077,  019345, 
A-23993  (Apr.  20,  1945) 

Awards  of  grazing  leases.  Appeal  from 
the  General  Land  Office. 
P.  S.  Mahoney,  Nine  Bar  H  Sheep  Co.  and 
L.  L.  Sheep  Co.,  Cheyenne  060111b,  066421, 
067648,  A-24022  (Apr.  30,  1945) 

Motion  for  the  exercise  of  supervisory 
authority.  Motion  granted. 
Dan  J.    Cavanagh,   Blackfoot   053779   K, 
A-23110  (May  14,  1945) 

Grazing  awards.  Motion  for  rehearing. 
Victor  Lesamiz  &  Son,  Violet  M.  Hough, 
Edwin    P.    Rounds    and    Gilbert    Hunter, 
Spokane    017875,    019237,    018077,    019345 
"K",  A-23993   (May  15,  1945) 

Suggestion  that  it  would  be  desirable  for 
the  interested  agencies  to  recommend  to 
the  Department  that  the  Apr.  20,  1944, 
agreement  concerning  grazing  in  Boulder 
Dam  National  Recreational  Area  be  va- 
cated and  the  agencies  directed  to  proceed 
in  accordance  with  the  Sept.  3, 1943,  agree- 
ment. 
Memorandum  (Aug.  29,  1945) 

Grazing  awards.  Appeal  from  the  Gen- 
eral Land  Office. 

Oliver  G.  Corbin,  Claus  Bornholdt  and  Earl 
Burnett,  Spokane  018049,  019208  K,  019262, 
A-23996  (Oct.  3,  1945) 

Demand  for  payment  of  unpaid  rental. 
Appeal  from  the  General  Land  Office. 
Simon    Martinez,    Spokane    018902    "K", 
A-24030  (Oct.  11, 1945) 

Grazing  awards.  Appeal  from  the  Gen- 
eral Land  Office. 

H.  Glendon  Culverwell,  Denver  050347t 
051304,  051917,  051881,  052439  "X",  A-24076 
(Oct.  11,  1945) 
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Grazing  awards.  Appeal  from  the  Gen- 
eral Land  Office. 

Joseph  F.  Livingston,  Denver  051987  "K", 
A-24076a  (Nov.  5, 1945) 

Grazing  awards.  Appeal  from  the  Gen- 
eral Land  Office. 

Joe  H.  Hooker  and  Steve  Villareal,  Las 
Cruces  054640,  054686  "K",  A-24254 
(Feb.  26, 1946) 

Offers  of  grazing  leases.  Motion  for  re- 
hearing and  appeal  from  the  General  Land 
Office. 

H.  Glendon  Culverwell,  Denver  052489, 
051804,  051917,  050847,  051987,  051881, 
A-24076,  A-24076a  (Mar.  7,  1946) 

Application  for  private  exchange  re- 
jected. Appeal  from  the  General  Land 
Office. 

Private  exchange  application  denied  on 
ground  that  public  interest  would  not  be 
served  by  acquisition  of  long  neck  of  land 
extending  deeply  into  privately  owned  land. 
Frank  Z.  Howard,  Lakeview  016166  "K", 
A-24189  (Apr.  3, 1946) 

Offers  of  grazing  leases.  Motion  for  exer- 
cise of  supervisory  authority.  Motion 
denied. 

H.  Glendon  Culverwell,  Denver  052439, 
051304,  051917,  050347,  051987,  051881, 
A-24076  (Apr.  12, 1946) 

Protest  against  grazing  lease  dismissed. 

Protest  against  grazing  lease  dismissed 
where  lessees  appeared  to  have  acted  in 
good  faith,  without  speculation. 

Lessees  advised  as  to  procedure  in  case 
of  future  subletting. 

Harry  Gourley  v.  Donald  M.  Rooson  and 
James  Scott,  Cheyenne  058824  "K",  A- 
24511  (Jan.  7, 1947) 

Case  involving  grazing  leases  remanded. 

(a)  to  investigate  claim  preference 
right  basis  and 

(b)  to  investigate  whether  Federal 
grazing  lands  are  being  used  by  lessee  to 
pasture  other  people's  livestock. 

Omer  L.  Caudle  and  David  H.  Callahan  v. 
A.  L.  and  Mary  W.  Berry,  Los  Angeles 
059352,  055442  "IT',  A-24547  (Feb.  28, 
1947) 


GRAZING  LEASES — Continued 
GENERALLY— Continued 

Grazing  lease  applications  rejected  in 
part. 

Grazing  leases  divided  among  conflicting 
preferred  applicants  based  upon  need  for 
the  lands  and  "on  the  basis  of  all  the  facts 
presented." 

Irene  Flcmuig,  William  McKay,  Lucille 
Baker,  Blackfoot  054470,  054550,  054795, 
A-24423  (Mar.  28, 1947) 

Lands  in  a  stock  driveway,  not  being 
used  by  the  general  public,  may  be  leased 
under  sec.  15  of  the  Taylor  Grazing  Act. 
Lease  applications  for  such  land  denied 
where  land  is  still  being  used  for  stock 
driveway  purposes.  The  requirement  that 
a  person,  who  lias  enclosed  public  lands 
within  a  fence,  tender  payment  for  the 
previous  unauthorized  trespass  use  before 
a  lease  for  such  lands  will  be  issued  to  him, 
is  proper  and  entirely  appropriate. 
J  once  B.  Eccles,  2138327  (669102)  "LC", 
A-24580  (Apr.  4, 1&47) 

Grazing  Leases — Reopening  of  prior 
decisions. 

Louis  F.  t£  Mary  E.  Posvar  v.  Rosa  M.  Bor- 
land, Cheyenne  058933,  058092,  069061, 
069123,  A-24403   (Apr.  21,  1947) 

Monograph    on    grazing    leases    issued 
under  authority  of  sec.  15  of  the  Taylor 
Grazing  Act. 
Metnorandiun  (May  23,  1947) 

Appellant  has  appealed  from  a  decision 
of  the  Director  of  the  Bur.  of  Land  Man- 
agement offering  him  a  one-year  grazing 
lease. 

Where  200  acres  sought  to  be  cleared  for 
grazing  are  of  very  rough  topography, 
with  many  ridges  and  much  solid  rock,  at 
an  elevation  of  3,000  feet,  and  so  little 
forage  value  that  no  lease  application  has 
heretofore  been  made  for  them,  the  De- 
partment will  approve  a  one-year  lease  for 
experimental  purposes,  but  pending  lessee's 
determination  from  actual  experience  that 
conditions  are  satisfactory  for  develop- 
ment of  a  livestock  operation  and  warrant 
development  expenditures,  the  Department 
will  not  sanction  a  10-year  lease. 
Charles  F.  Catlin,  Sacramento  037102  "K", 
A-24654  (July  17,  1947) 
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Sodium  prospecting  permits  require  the 
permittee  to  begin  prospecting  for  sodium 
within  90  days  after  issuance  of  the  per- 
mit and  to  prosecute  the  exploration  and 
experimental  work  diligently.  Failure  to  do 
so  will  subject  the  permit  to  cancellation. 
In  the  light  of  these  facts,  a  general  allega- 
tion by  one  applicant,  without  substan- 
tiating evidence,  that  a  competing  appli- 
cant has  no  intention  of  exploring  the 
land  if  a  prospecting  permit  is  granted, 
is  insufficient  to  warrant  rejection  of  the 
latter's  application. 

John   T.  P.  Macdonald  v.   Sidney  Grant 
Thombury,  A-24683  (Sept.  10,  1947) 

A  person  who  is  not  in  the  livestock  busi- 
ness or  who  cannot  furnish  satisfactory 
assurance  that  he  will  in  the  reasonably 
near  future  acquire  livestock,  enter  the 
livestock  business,  and  use  the  land  for 
grazing  is  not  a  qualified  applicant  for  a 
grazing  lease  under  sec.  15  of  the  Taylor 
Grazing  Act. 

Paul  Guske,  Spokane  019641  "Kn,  A-24705 
(Mar.  1,  1948) 

Where  departmental  decision  affirming 
award  of  grazing  lease  was  based  in  part 
on  assurance  of  applicant  that  he  would 
grant  access  to  cattle  of  competitor  whose 
base  lands  would  be  separated  by  the 
leased  area,  on  motion  for  rehearing  filed 
by  the  competitor,  who  offers  evidence 
questioning  adequacy  of  access  which  suc- 
cessful applicant  proposes  to  allow,  held 
that  the  lease  to  be  issued  shall  include 
provision  to  permit  the  competitor  to  drive 
his  cattle  across  the  leased  tract  over  the 
route  most  convenient  to  the  competitor 
whenever  the  competitor  deems  movement 
necessary. 

Irene  Fleming,  William  McKay,  Lucille 
Baker,  Blackfoot  054470,  054550,  054795, 
A-24423  (Mar.  3,  1948) 

Case  remanded  to  Bur.  of  Land  Manage- 
ment to  issue  grazing  leases  in  accordance 
with  the  amicable  adjustments  agreed  to 
between  the  parties. 

Albert  Bejlek  v.  Miles  Land  &  Livestock 
Co.,  Cheyenne  069061,  068338,  065420  "K", 
A-24344  (Apr.  5,  1948) 
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High  bidder  at  public  sale  of  land  in- 
cluded in  a  grazing  lease  is  required  either 
to  agree  with  the  grazing  lessee  upon  com- 
pensation to  be  paid  for  any  injury  caused 
to  the  lessee's  grazing  operations  by  reason 
of  the  loss  of  the  leased  land  from  the 
leasehold  or,  in  the  event  the  parties  are 
unable  to  reach  an  agreement,  to  indicate 
his  willingness  to  make  such  compensation 
in  an  amount  to  be  fixed  by  the  Director 
of  the  Bur.  of  Land  Management. 

Where  the  Geological  Survey  has  re- 
ported that  the  land  involved  is  without 
value  for  minerals,  the  high  bidder  at  a 
public  sale  will  not  be  required  to  consent 
to  a  mineral  reservation  to  the  U.S.  despite 
the  pendency  of  an  application  for  a 
prospecting  permit  covering  the  land. 
Thomas  II.  Reddington,  Cheyenne  071156 
"LZ>",  A-25439  (Aug.  9,  1948) 

Applicants  who  own  or  control  contigu- 
ous lands  are  equally  preferred  under  sec. 
15  of  the  Taylor  Grazing  Act. 
Earl  L.  Carter,  S.  A.  Raney,  Leroy  Maders, 
Phoenix  079839,  079586,  082878  ltLU", 
A-24817,  18,  A-25454  (Sept.  10,  1948) 

Where  land  is  awarded  on  the  basis  of 
good  range  management  practice  to  one 
of  two  conflicting  applicants  for  a  grazing 
lease  under  sec.  15  of  the  Taylor  Grazing 
Act,  as  amended  (43  U.S.C.  315m,  1946 
Ed.),  the  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  affirmed. 
Simon  Martinez  and  Alden  Henderson, 
Spokane  019515,  019579  "LU",  A-25199 
(Dec.  20,  1948) 

A  case  should  be  remanded  where  an 
investigation  prior  to  final  adjudication  of 
conflicting  applications  for  grazing  leases 
is  appropriate  and  has  not  been  made. 
Mrs.  S.  V.  Raty,  John  L.  Tobin,  Great  Falls 
086193,  087016  "LTJ",  A-25347  (Jan.  5, 
1949) 

Private  Exchange  Application  Rejected. 

A  decision  denying  in  part  a  private  ex- 
change application  should  be  affirmed, 
where  it  appears  that  the  classification  is 
reasonable  and  the  appellant  states  no 
grounds  for  reversal. 

C.  H.  Webb,  Pueblo  059086  "LD",  A-25591 
(Feb.  28, 1949) 
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Homestead  Application  Rejected. 

An  application  for  a  homestead  entry 
will  be  rejected  where  the  land  is  not  suit- 
able for  agricultural  purposes. 
Fred  W.  Gimm,  Sacramento  037502  "C", 
A-25666  (Apr.  20,  1949) 

An  offer  of  a  grazing  lease  of  certain 
land  to  one  of  two  conflicting  applicants, 
both  of  whom  own  adjoining  land,  is  justi- 
fied when  the  land  to  be  leased  is  neces- 
sary to  permit  the  proper  use  of  the  of- 
feree's adjoining  land  and  when  the  offer 
will  effectuate  an  equitable  division  of  the 
range  between  the  applicants. 
J.  S.  Parsons  and  Clara  Parsons;  V.  I. 
Sheep  Company,  A-25344  (Dec.  6,  1949) 

A  protest  against  the  issuance  of  a  graz- 
ing lease  in  an  area  covered  by  mining 
claims  will  be  dismissed  where  the 
protestant  fails  to  furnish  satisfactory 
proof  that  he  owns  or  controls  some  of 
the  claims  and  that  the  issuance  of  the 
lease  will  result  in  damage  to  claims  or 
improvements  on  claims  owned  or  con- 
trolled by  him. 

One  who  is  not  engaged  in  the  livestock 
business  and  who  does  not  furnish  satis- 
factory assurance  that  he  will  enter  such 
business  in  the  reasonably  near  future  is 
not  a  qualified  applicant  for  a  grazing 
lease  under  the  Taylor  Grazing  Act. 
N.  S.  Oberan,  Phoenix  082518,  083371,  A- 
25422  (Dec.  9, 1949) 

Under  sec.  1  of  the  Taylor  Grazing  Act. 
only  one  hearing  within  a  State  is  required 
to  consider  the  establishment  of  any  num- 
ber of  grazing  districts  within  that  State. 

As  long  as  lands  are  generally  subject 
to  a  notice  issued  under  sec.  1  of  the  Taylor 
Grazing  Act  and  a  hearing  has  been  held 
pursuant  to  that  notice  within  the  State 
in  which  the  lands  are  situated,  such  lands 
may  be  placed  in  grazing  districts  without 
regard  to  the  areas  and  boundaries  de- 
scribed in  the  notice. 

In  view  of  the  general  hearings,  and  of 
the  special  hearings  held  to  consider  the 
inclusion  of  the  land  now  in  District  6  in 
a  grazing  district,  the  statutory  require- 
ment for  a  hearing  has  been  more  than  met 
Establishment  of  Grazing  Districts— Hear- 
ing Requirement  (May  8, 1951) 
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A  regulation  which  provides  that  no 
readjudication  of  a  grazing  license  or 
permit  will  be  made  on  the  claim  of  "any 
applicant  or  intervenor'  is  not  applicable 
to  an  action  initiated  by  the  Bur.  of  Land 
Management  under  the  provisions  of  the 
Taylor  Grazing  Act  and  the  Federal  Range 
Code. 

Where  land  has  been  adopted  as  the  base 
property  in  a  grazing  district,  any  rule 
which  purports  to  establish  both  land  and 
water  as  base  property  in  the  district  con- 
stitute a  special  rule  which  must  receive 
the  approval  of  the  Secretary  of  the  In- 
terior in  order  to  become  effective. 
Parman  and  Schadh  r,  Urrels  and  Parman, 
Appellants,  C.  W.  Friok,  Intervenor,  Ne- 
vada  Grazing  District  No.  2,  A-26338  (Mar. 
31,  1952) 

That  portion  of  25  CFR  171.24(c)  which 
provides  that  "leases  or  permits  of  *  *  * 
hip  lands  of  Crow  Indians  require  the 
approval  of  the  Superintendent"  has  been 
superseded  by  the  ad  of  Mar.  15,  1948  (62 
Stat.  80),  to  the  extent  that  the  superin- 
tendent's approval  is  no  longer  required 
where  the  lands  are  owned  by  five  or  less 
competent  heirs  or  devisees. 

Where  a  Crow  Indian  allottee  dies  leav- 
ing five  or  loss  competent  heirs  or  devisees, 
and  they  desire  to  lease  the  land  so  in- 
herited or  devised  for  farming  or  grazing 
purposes,  the  superintendent  has  no  au- 
thority, absent  the  consent  of  the  heirs  or 
devisees,  to  require  that  the  rentals  derived 
under  such  a  lei  se  l"'  applied  to  satisfy  ob- 
ligations incurred  by  the  deceased  allottee. 

25  CFR  81.16  does  not  authorize  the 
Commissioner  of  Indian  Affairs  to  regulate 
farming  and  grazing  leases  made  by  com- 
petent heirs  or  devisees  of  a  Crow  Indian 
allottee  where  such  heirs  or  devisees  are 
five  or  less  in  number. 

Leases  Made  by  Competent  Crow  Indian 
Heirs  or  Devisees  (Apr.  14,  1952) 

It  was  proper  to  modify  a  grazing  lease 
by  excluding  therefrom  lands  which,  after 
the  issuance  of  the  lease,  were  included  in 
a  public  land  order  reserving  lands  for  a 
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public  purpose,  where  the  terms  of  the  lease 
and  the  applicable  regulations  provided  for 
such  a  modification  in  such  circumstances. 
Otto  H.  Wagner,  Spokane  020170,  A-26288 
(June  9,  1952) 

Where  one  applicant  for  a  grazing  lease 
on  an  area  in  Alaska  protests  against  the 
issuance  of  a  grazing  lease  on  the  area  to 
another  applicant,  it  is  proper  to  dismiss 
the  protest  if  it  appears  that  the  area  is 
essential  to  the  needs  of  the  lessee  and  is 
not  essential  to  the  needs  of  the  protestant. 
Seward  W.  Old,  Joseph  H.  Zentner, 
Anchorage  011258,  010892,  A-26348  (June 
30, 1952) 

APPLICATIONS 

Rejecting  application  for  grazing  lease. 
Motion  for  rehearing. 

M.  H.  Cunningham,  Henry  Opgenorth,  Earl 
Richardson.  Las  Cruces  056027,  062970, 
957058  "K",  A-23965   (Jan.  17,  1945) 

Application  for  1943-1944  grazing  license 
in  Utah  Grazing  District  Xo.  8.  Motion  for 
rehearing. 

X.  J.  Meagher  Co.,  J.  T.  M ur dock,  Paul  H. 
Hanson,  Intervenors,  A-23920  (Jan.  31, 
1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
X.   H.   Backenkeller,   Billings   038647,   A- 
23822  (Feb.  16, 1945) 

Application  for  a  1943-44  grazing  license 
in   New   Mexico    Grazing   District   Xo.   2. 
Motion  for  rehearing. 
M.  S.  Major.  Carlos  P.  Sanchez,  Intervenor, 
A-23834  (Feb.  24, 1945) 

Protest  against  Application  063315  dis- 
missed;  Application  064384  rejected;  Ap- 
plication 064479  suggested  for  allowance. 
Appeal  from  the  General  Land  Office. 
Jacob  W.  Bergstrom,  Private  Exchange  Ap- 
plicant— 063315,  E.  Bay  Lyman  (as  succes- 
sor in  interest  to  J.  A.  Par  amor  e)  ;  H. 
Webster  Leigh,  et  al.  [Counter  Applicant — 
064384)  ;  H.  L.  Adams  (Counter  Applicant 
064479)— Protesta?its,  A-24004  (Mar.  22, 
1945) 
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APPLICATIONS— Continued 
Application    for    1943-1944    Grazing    li- 
cense in  New  Mexico  Grazing  District  Xo. 
4.  Appeal  from  the  Grazing  Service. 
Robert  E.  Boyd,  E.  J.  Isaacks,  Intervenor, 
A-23855  (Mar.  30, 1945  I 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Steve  Ruffatto,  Great  Falls  084763  "C", 
A-23923  (Mar.  30,  1945) 

Application  for  reinstatement  of  State 
exchange  under  sec.  8  of  the  Taylor  Graz- 
ing Act  denied.  Appeal  from  the  General 
Land  Office. 

State  of  Arizona,  Phoenix  075481  "F",  A- 
23972  (Apr.  9,  1945) 

Public  sale  application  held  for  rejection. 
Appeal  from  the  General  Land  Office. 
Bert  Ballinger,  Los  Angeles  054897  "C", 
A-23664  (Apr.  11,  1945) 

Public  sale  application  held  for  rejection. 
Appeal  from  the  General  Land  Office. 
James  B.  Seats,  Los  Angeles  054869,  A- 
23663  (Apr.  11,  1945) 

Application  for  1943-1944  grazing  license 
in  New  Mexico  Grazing  District  No.  2.  De- 
partmental decision  modified.  Appeal  from 
Grazing  Service. 

M.   S.   Major,    Carlos  P.   Sanchez,  Inter- 
venor, A-23834  (Apr.  20,  1945) 

Application  rejected  in  part.  Appeal 
from  Grazing  Service. 
C.  Kenneth  Lee.  F.  E.  Wadsicorth  and 
Sons,  James  A.  Wadsicorth  and  Sons,  M.  L. 
Wadsicorth,  Intervenors,  A-24014  (June 
20,  1945) 

Application    rejected    in    part.    Appeal 
from  the  Grazing  Service. 
Raymond  Paries,  Patan  Land  and  Cattle 
Co.,  Charles  H.  Jackson,  Jr.,  Intervenors, 
A-24039   (July  12,  1945) 

Application  for  grazing  privileges  in 
Montana  Grazing  District  Xo.  5.  Appeal 
from  Grazing  Service. 
B.  T.  Green,  Otto  Schulz,  John  H.  Ander- 
son, and  L.  G.  Staudenmeyer,  Intervenors, 
A-24078  (July  23,  1945) 


394 

GRAZING  LEASES— Continued 
APPLICATIONS— Continued 

Application  for  1944-1945  grazing  privi- 
leges in  New  Mexico  Grazing  District  No. 
4.  Application  rejected  in  part. 
L.  Edward  Edgington,  G.  V.  Clayton,  Osie 
Danley,  Kie  Danley,  Intervenors,  A-24108 
(Aug.  8, 1945) 

Application  for  grazing  lease  rejected. 
A.  E.  Johnson,  Phoenix  081835,  07S636  "K'\ 
A-24162  (Aug.  21,  1945) 

Rejection  of  grazing  lease   application 
affirmed.  Motion  for  rehearing. 
A.   H.   Johnson,   Phoenix   081335,    07SG3G 
"K",  A-24162  (Nov.  13,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Frank  E.  Hoehn,  OLO  09280  "(7",  A-24020 
(Dec.  18, 1945) 

Indian  Reservation  exchange  applica- 
tion rejected.  Appeal  from  General  Land 
Office. 

La  Oza  Livestock  Co.,  Phoenix  080675,  A- 
23824  (Dec.  18, 1945) 

Application   for    grazing   lease   denied. 
Appeal  from  the  General  Land  Office. 
Estate  of  D.  M.  Ooerman,  Cheyenne  059^80 
"K",  A-24176  (Feb.  28, 1946) 

Application  for  homestead  entry  held 
for  rejection.  Appeal  from  General  Land 
Office. 

Rudolph  Stair,  GLO  09910,  A-24139  (Feb. 
28, 1946) 

Application  for  grazing  lease  denied.  Ap- 
peal from  the  General  Land  Office. 
D.  L.  Lemon,  John  Madden,  The  Dalles 
081045,  031099,  A-24150  (Mar.  8,  1946) 

Grazing  lease  application  filed  by  Mc- 
Carthy was  rejected  by  decision  of  the 
Assistant  Commissioner  of  the  General 
Land  Office,  and  he  offered  to  Lessor  Holz- 
hauser  a  two-year  lease  of  the  lands  sought 
by  McCarthy.  McCarthy  protested  this  de- 
cision. The  lands  in  conflict  comprise  240 
acres. 

It  was  concluded  that  McCarthy  was  not 
a  bona  fide  livestock  operator  and  that  the 
lands  sought  would  have  more  beneficial 
use  in  connection  with  the  base  properties 
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of  Holzhauser,  whose  livestock  operations 
were  on  a  larger  scale. 
Edward    McCarthy,    Sacramento    036085, 
035912  "JI",  A-24277    (Apr.  25,   1946) 

Appeal  from   the   General  Land  Office. 

Application  for  public  sale  of  tracts 
which  have  been  or  are  to  be  designated 
for  land  management  program  by  the 
National  Forest  Reservation  Commission 
denied,  without  prejudice  to  any  grazing 
lease  application  which  may  be  filed. 
Dora  Puffer,  Sacramento  035833  "C", 
A-24318  (June  18,  1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  denied. 

Application  for  public  sale  of  tract  which 
is  to  be  designated  by  Che  National  Forest 
Reserve  Commission  for  acquisition — 
denied,  without  prejudice  to  any  applica- 
tion for  grazing  lease  whicli  may  be  filed. 
Jack  C.  Lewis,  Sacramento  085021  "C", 
A-24319  (June  26,  1946) 

Petitions  for  renewal  of  grazing  leases 
denied  in  part.  Appeal  from  the  General 
Land  Office. 

1.  Application  for  grazing  lease  of  State 
land  offered  as  base  in  a  pending  exchange 
will  be  denied  and  not  merely  suspended. 

2.  Priority  of  application  confers  no 
preference  right  to  grazing  lease. 

3.  Grazing  lease  denied  as  to  lands  with- 
in legitimate  mining  claims  where  records 
show  undue  interference  with  mining 
claimant  in  the  past  and  facts  do  not  indi- 
cate that  grazing  lease  applicant  will  dis- 
continue his  interference. 

F.  N.  Bard,  Phoenix  077Jf90,  077589  "K", 
A-24102  (Sept.  9, 1946) 

Appeal  from  the  Bureau  of  Land  Man- 
agement. Grazing  lease  application  rejected 
in  part,  suspended  in  part. 

An  applicant  for  renewal  of  his  grazing 
lease  pursuant  to  a  provision  thereof  ac- 
cording him  the  preference  right  to  a  new 
lease  has  a  superior  preference  to  a  new 
lease. 

Prior  residence  is  no  legal  basis  for  pref- 
erence to  a  grazing  lease. 
L.  C.  Cooley  v.  James  M.  Smith,  Phoenix 
08058 Jf,  080150,  081282  "K",  A-24454  (Oct. 
16,  1946) 
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Appeal  from  the  Bureau  of  Land  Man- 
agement. Grazing  lease  application  rejected 
in  part,  suspended  in  part. 

An  applicant  for  renewal  of  his  grazing 
lease  pursuant  to  a  provision  thereof  ac- 
cording him  the  preference  right  to  a  new 
lease  has  a  superior  preference  to  a  new 
lease. 

Jacob  Henry  Young  v.  James  M.  Smith 
and  L.  C.  Cooley,  Phoenix  081282,  080150, 
076488,  078888,  079846,  080854,  A-24442 
(Oct.  16, 1946) 

Grazing  lease  application  rejected  in 
part,  suspended  in  part. 

Motion  for  rehearing  presenting  nothing 
relevant  to  the  issue  and  no  additional 
facts  or  contentions  not  previously  con- 
sidered denied. 

L.  C.  Cooley  v.  James  M.  Smith,  Phoenix 
080854,  080150,  081282  "X",  A-24454 
(Nov.  27,  1946) 

Grazing  lease  application  rejected  in 
part,  suspended  in  part. 

Grazing  lease  awarded  to  person  hav- 
ing preference  rights  thereto. 
Jacob  Henry  Young  v.  James  M.  Smith  and 
L.  C.  Cooley,  Phoenix  081282,  080150, 
076488,  079846,  080854  "K",  A-24442  (Dee 
19,  1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  applications  rejected. 

Public  sale  application  denied  where 
tracts,  even  though  isolated,  are  needed  by 
existing  operator  for  continuance  of  his 
grazing  operations. 

Josephine  K.  Stewart,  Phoenix  081542, 
081541  "0",  A-24368   (Dec.  19,  1946) 

Application  for  grazing  lease  rejected. 

An  application  for  grazing  lease  will  not 
be  granted  for  land  already  under  another 
grazing  lease  where  there  is  no  basis  for 
canceling  the  outstanding  lease. 
Mattie  Lee  Clayton  v.  Gerhard  J.  Midthun, 
Cheyenne  078107,  063712,  058168  "K",  A- 
24507  (Dec.  31, 1946) 

Appeal  from  the  Bur.  of  Land  Manage- 
ment. Grazing  lease  application  rejected. 

Members  of  preferred  classes  under  sec. 
15  of  the  Taylor  Grazing  Act  are  equally 
preferred  without  regard  for  whether  they 
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own  or  lease  base  lands,  or  lease  them  from 
public  or  private  agency.  One  temporarily 
out  of  cattle  business  may  be  considered 
for  grazing  lease. 

Where  grazing  lease  applicants  are 
equally  preferred  and  both  need  lands  for 
use  with  base  lands,  lease  will  be  granted 
on  basis  of  all  facts  presented. 
Albert  Archibald,  Great  Falls  086602  ilK", 
A-24499  (Feb.  10, 1947) 

Conflicting  grazing  lease  application. 

Department  may  waive  appellants  delay 
to  serve  copy  of  appeal  on  adverse  ap- 
plicant within  30  days  prescribed  by  the 
Rules  of  Practice. 

Mrs.  Marcelina  G.  Garcia  v.  Fred  H. 
Cameron,  Phoenix  078168,  082212  "K",  A- 
24447  (Feb.  14, 1947) 

Application  for  grazing  lease  denied  in 
part. 

In  conflict  over  sec.  15  grazing  lease, 
serial  photos  and  contour  maps  made  from 
them  show  that  one  applicant  will  be  de- 
prived of  water  unless  certain  requested 
lands  are  included  in  his  lease.  In  addition, 
such  applicant  has  contractual  right  to 
renewal  of  former  lease. 
Fred  V.  Waters,  Cheyenne  058991,  008267 
"K",  A-2396V  (Mar.  6, 1947) 

Grazing  lease  applications  rejected  in 
part. 

Grazing  leases  divided  among  conflicting 
preferred  applicants  based  upon  need  for 
the  lands  and  "on  the  basis  of  all  the  facts 
presented." 

Irene  Fleming,  William  McKay,  Lucille 
Baker,  BlacJcfoot  054470,  054550,  054795 , 
A-24423  (Mar.  28, 1947) 

Application  for  grazing  lease  on  stock- 
driveway  land  properly  rejected  where 
such  lease  would  impair  an  essential  stock 
driveway. 

Minnie  Terry,  Phoenix  081857,  080326  "K", 
A-24563   (Mar.  28,  1947) 

Where  conflicting  applicants  for  sec.  15 
grazing  lease  both  own  contiguous  lands, 
the  area  in  conflict  will  be  awarded  on  the 
basis  of  the  extent  to  which  it  is  necessary 
to  proper  use  of  the  conflicting  applicants' 
base  lands. 
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Where  one  applicant  would  have  to  cur- 
tail operations  if  he  does  not  receive  lands 
in  conflict,  while  second  applicant  merely 
applied  for  lands  at  request  of  Grazing 
Service  and  manifestly  has  no  need  for 
them,  the  area  will  be  awarded  to  the 
former. 

William  G.  Taylor,  William  I.  Moore, 
Cheyenne  071683  "K",  A-24484  (Apr.  1, 
1947) 

Lands  in  a  stock  driveway,  not  being 
used  by  the  general  public,  may  be  leased 
under  sec.  15  of  the  Taylor  Grazing  Act. 
Lease  applications  for  such  land  denied 
where  land  is  still  being  used  for  stock 
driveway  purposes.  The  requirement  that 
a  person,  who  has  enclosed  public  lands 
within  a  fence,  tender  payment  for  the 
previous  unauthorized  trespass  use  before 
a  lease  for  such  lands  will  be  issued  to  him 
is  proper  and  entirely  appropriate. 
Jonce  B.  Eccles,  2138227  {669102)  "LC'\ 
A-24580  (Apr.  4,  1947) 

Additional  Homestead  Application  Re- 
jected. 

Application  for  additional  homestead 
entry  was  properly  rejected  where  less 
than  5%  of  the  land  was  cultivable  and  the 
land  could  be  irrigated  by  pumping  water 
from  a  river  bordering  the  land. 

Five-acre  tract  lease  may  be  issued  for 
land  included  in  an  outstanding  grazing 
lease. 

Joel  McCollum,  The  Dalles  031853  "C"\ 
A-24095   (Apr.  9,  1947) 

Lands  within  stock  driveway  withdrawal 
may  be  leased  if  not  used  by  the  general 
public. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock and  not  for  pasturing  other  peoples' 
livestock ;  such  practice  of  pasturing  other 
peoples'  livestock,  if  beyond  the  incidental, 
must  first  be  approved  by  the  Bur.  of  Land 
Management. 

If  a  person  would  use  Federal  range  for 
purposes  other  than  grazing  his  own  live- 
stock he  would  not  be  a  qualified  applicant 
entitled  to  a  grazing  lease  under  sec.  15, 
and  the  lands  would  not  be  "necessary" 
for  the  "proper  use"  of  his  base  lands,  but 
would  be  available  for  grazing  lease  ap- 
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plication  by  a  qualified  stock  raiser  without 
regard  to  the  nonqualified  applicant's 
claimed  right  of  preference.  Where  such 
issues  are  in  dispute  and  were  not  pre- 
sented to  the  Bureau  at  the  time  its  deci- 
sion was  rendered,  but  only  on  appeal,  the 
case  will  be  remanded  to  the  Bureau  to 
pass  thereon. 

Mrs.  Marcelina  G.  Garcia  v.  Fred  Cameron, 
Phoenix  082212,  078168  "A'",  A-24447 
(Apr.  24,  1947) 

The  lands  involved  were  included  in  a 
consolidated  lease  issued  for  a  term  of  5 
years  to  Julio  Ramirez,  who  died  during 
the  lease  term.  Leasehold  and  goats  grazed 
thereon  were  conveyed  to  Domingo  Ra- 
mirez, who  at  about  the  same  time  con- 
veyed same  to  Emeterio  Romero  for  $10 
and  "other  valuable  consideration." 

Romero  applied  for  a  renewal  of  the 
lease  and  submitted  a  supplemental  appli- 
cation for  additional  lands  contiguous  to 
the  lands  which  had  been  under  lease. 
Farra  filed  an  application  which  conflicted 
in  part  with  a  contractual  right  of  renewal, 
subject   to   appropriate  change   in   terms. 

Farra  has  appealed.  Contends  that  the 
decision  of  the  Bureau  awards  a  lease  to 
aliens  in  contravention  of  a  departmental 
regulation  which  restricts  the  issuance  of 
grazing  leases  to  "any  person  who  is  a  citi- 
zen of  the  U.S.,  or  who  has  declared  his 
intention  to  become  a  citizen  *  *  *." 

Investigation  shows  that  Ramirez  and 
Romero  are  related  by  marriage. 

Romero  claims  to  own  the  goats  grazed 
on  the  land  by  virtue  of  his  purchase  from 
Domingo  Ramirez. 

If  Romero  truly  owns  the  goats  grazing 
on  the  premises,  he  is  entitled  to  a  renewal 
of  his  lease  and  to  the  additional  lands 
which  are  needed  by  him  for  proper  use  of 
his  base  lands.  On  the  other  hand,  if  Ra- 
mirez is  the  owner  of  the  goats,  it  would 
be  necessary  to  suspend  issuance  of  a  new 
lease  to  Romero  pending  the  sending  of  a 
formal  notice  of  proposed  cancellation  of 
the  renewal  right  and  the  taking  of  appro- 
priate action  subsequent  thereto. 

Farra  also  states  that  he  is  a  home- 
steader and  is,  therefore,  entitled  to  a  pref- 
erence right  to  the  lands  involved.  Home- 
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steaders,  as  well  as  others,  who  control 
lands  contiguous  to,  and,  in  some  instances, 
cornering  upon,  those  offered  for  lease  are 
entitled  to  a  preference  right  in  the  cir- 
cumstances described  by  sec.  15  of  the 
Taylor  Grazing  Act.  But  Farra,  unlike 
Romero,  neither  owns  nor  otherwise  con- 
trols lands  contiguous  to  or  cornering  upon 
the  lands  here  involved. 
Charles  L.  Farra  v.  Emeterio  Romero, 
Phoenix  082274  "K",  A-24431  (June  3, 
1947) 

Both  Roy  Daly  and  Stanley  H.  Quick 
have  applied  to  lease  certain  lands  in  Wyo- 
ming which  are  included  in  a  first-form 
reclamation  withdrawal  but  have  been 
available  for  leasing  under  sec.  15  of  the 
Taylor  Grazing  Act. 

Neither  applicant  owns  or  has  such  con- 
trol over  any  lands  contiguous  to  or  cor- 
nering upon  the  lands  in  conflict  as  would 
entitle  him  to  a  preference  right  to  a  lease. 

As  Quick  has  a  sec.  15  lease  on  certain 
adjacent  lands  and  has  been  using  the 
lands  in  conflict  for  several  years  through 
lease  from  Bur.  of  Reclamation,  in  the 
interest  of  good  range  management,  the 
lease  should  be  awarded  to  Quick. 

If  these  lands  are  being  overgrazed,  ap- 
propriate adjustments  can  be  made  under 
sec.  2(b)  of  the  Taylor  Grazing  Act. 
Roy  Daly,  Cheyenne  072631,  058696  "K", 
A-24565  (June  3, 1947) 

Application  for  granting  lease  on  stock- 
driveway  land  properly  rejected  where 
such  lease  would  impair  an  essential  stock 
driveway. 

Minnie  Terry,  Phoenix  081357,  080326  "K", 
A-24563  (June  3, 1947) 

Baum  has  appealed  on  the  ground  that 
Hardesty  has  no  livestock  on  the  leased 
land.  This  contention  does  not  entitle 
Baum  to  a  lease  of  the  lands.  A  reduction 
in  the  acreage  leased  to  Hardesty  may  be 
justified,  pursuant  to  the  provisions  of  the 
standard  form  of  grazing  lease  which  was 
issued  to  him. 

As  it  now  stands  Baum's  application  is 
either  too  late  because  filed  after  the 
lease  had  been  issued  to  Hardesty,  or  pre- 
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mature  because  the  Hardesty  lease  has  not 
run  its  course. 

Alva  Baum,  Cheyenne  073596  "K",  A- 
24572  (June  9, 1947) 

Application  for  grazing  lease  remanded 
for  further  investigation. 

Charles  L.  Farra  and  Emeterio  Romero 
are  conflicting  applicants  for  a  lease  of 
certain  grazing  lands  in  Arizona. 

Romero  seeks  a  renewal  of  a  former 
lease,  while  Farra  contends  that  Romero 
seeks  the  lease  for  benefit  of  an  ineligible 
alien,  who  owns  the  goats  which  would 
graze  on  the  land  were  the  lease  to  be 
awarded  to  Romero. 

Bur.  of  Land  Management  awarded  the 
lease  to  Romero,  but  on  appeal  to  this  De- 
partment, the  matter  was  remanded  for 
further  investigation  as  to  the  beneficiary 
of  the  lease  in  the  event  it  issued  to 
Romero.  Motion  for  rehearing  filed.  There 
is  no  reason  for  modifying  the  depart- 
mental decision  save,  perhaps,  to  empha- 
size that  thorough  investigation  be  made 
of  the  ownership  of  the  goats  involved  in 
this  proceeding. 

Charles  L.  Farra  v.  Emeterio  Romero, 
Phoenix  082274,  A-24431   (July  17,  1947) 

A  grazing  lease  regularly  issued  will  not 
be  canceled  merely  because  a  subsequent 
applicant  was  erroneously  advised  by  the 
District  Land  Office  that  the  land  was 
vacant  and  open  for  grazing  lease  ap- 
plication. 

Martha  Keseclcer  v.  Cronin  Sheep  Com- 
pany, Cheyenne  073285,  058213  "Jl",  A- 
24532  (Aug.  12,  1947) 

Applications  of  above  to  obtain  grazing 
leases  on  certain  lands  in  Calif,  were  re- 
jected by  the  Bur.  of  Land  Management. 
These  lands  involved  are  also  sought  by 
others  who  have  filed  appropriate  applica- 
tions under  various  statutes.  Despite  the 
facts  that  all  the  latter  applications  are 
accompanied  by  petitions  for  classification 
under  sec.  7  of  the  Taylor  Grazing  Act,  the 
Bureau  adjudicated  only  the  applications 
of  Mendel  by  rejecting  them  solely  upon 
the  ground  that  the  lands  involved  should 
be  classified  as  more  suitable  for  disposi- 
tion under  other  land  laws. 
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Mendel  has  appealed.  It  is  clear  that 
should  the  Department  decide  in  favor  of 
Mendel  and  overrule  the  conclusion  of  the 
Bureau  as  to  the  proper  classification  of 
the  lands  involved,  the  other  applicants 
for  these  lands  would  have  no  knowledge 
of  the  decision  and  no  opportunity  to  pre- 
sent their  views  until  such  time  as  the  Bu- 
reau might  proceed  to  reject  their  applica- 
tions based  on  the  prior  decision  of  the 
Department  on  Mendel's  application. 

The  case  is  remanded  to  the  Bur.  of 
Land  Management  for  an  adjudication  in 
a  single  proceeding,  to  which  all  conflict- 
ing applicants  for  this  land  are  made  par- 
ties, the  issue  of  the  proper  method  of  dis- 
position of  this  land. 

Albert  Mendel,  Los  Angeles  054617,  054910 
"K",  A-24643  (Aug.  26, 1947) 

Land  withdrawn  for  reclamation  pur- 
poses and  subject  to  leasing  by  the  Bur.  of 
Land  Management  for  grazing  purposes 
may  not  be  leased  by  the  Bur.  of  Land 
Management  for  agricultural  purposes. 
Julius  C.  Peterson,  Great  Falls  086403  "K", 
A-24558  (Sept.  10, 1947) 

Private  exchange  application  was  prop- 
erly rejected  where  the  selected  land  is  lo- 
cated in  the  midst  of  a  large  area  of  public 
lands. 

Nel  S.   Cooper,  Phoenix  081805  "K",  A  - 
24603  (July  27, 1948) 

A  public  sale  application  for  land  oper- 
ated under  a  lease  and  fenced  in  with 
adjoining  land  of  grazing  lessee  is  properly 
rejected  where  a  sale  of  the  land  would 
necessitate  relocation  of  the  lessee's  fences 
at  a  cost  greater  than  the  value  of  the  land. 
Oscar  Getty,  Spokane  019548  "LD",  A- 
25378  (Aug.  9, 1948) 

An  application  for  a  grazing  lease  of  a 
stock  owner  with  sufficient  grazing  land 
for  his  stock  is  properly  rejected  in  favor 
of  an  applicant  who  needed  more  land  to 
maintain  his  ranch  unit. 
E.  G.  Schulze,  Phoenix  082631  "LU"  A- 
25372  (Aug.  9, 1948) 

Where  two  persons  apply  to  lease  the 
same  lands  under  sec.  15  of  the  Taylor 
Grazing  Act,  as  amended  (43  U.S.C.  315m 
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1946  Ed.),  and  both  applicants  control  con- 
tiguous land,  the  award  of  the  lease  is  to 
be  made  on  the  basis  of  demonstrated  need 
and  good  range  management. 
Peter  Stefonick,  Great  Falls  083151  "K'\ 
A-24704   (Sept.  22,  1948) 

A  grazing  lease  application  relating  to 
land  within  an  area  where  the  Govt  is 
planning  to  construct  a  reservoir  project 
may  be  approved  subject  to  termination  of 
the  lease  if  and  when  the  land  is  needed 
for  the  project. 

Farcl   L.    Freeman,    Los    Angeles    064717 
"LU",  A-25414   (Sept.  24,  1948) 

Issuance  of  a  grazing  lease  is  sustained 
whore  the  applicant  is  the  successor  in  title 
to  the  base  land  and  the  lease  would  permit 
advantageous  use  of  the  grazing  land. 
Mrs.  Orral  Laughlin,  The  Dalles  031304, 
030935  "LU",  A-25413  (Sept.  24,  1948) 

An  application  for  a  grazing  lease  of  a 
tract  of  land  which  contains  a  stand  of 
timber  and  has  no  value  for  grazing  pur- 
poses was  properly  denied. 
Leo  Garibaldi,  Sacramento  035979  "K", 
A-24588   (Oct.  1,  1948) 

A  case  should  be  remanded  where  an 
investigation  prior  to  final  adjudication  of 
conflicting  applications  for  grazing  leases 
is  appropriate  and  has  not  been  made. 
ChevalHer  Ranch  Company,  Great  Falls 
085870,  082955  "LU",  A-25358  (Oct  22, 
1948) 

A  case  involving  a  grazing  lease  appli- 
cation is  remanded  to  the  Bur.  of  Land 
Management  where  a  further  field  investi- 
gation is  indicated  and  an  attempt  to  effec- 
tuate an  amicable  settlement  of  range  use 
by  conflicting  applicants  should  be  made. 
William  H.  Steiwer,  The  Dalles  030069  "K", 
A-24671  (Oct  22,  1948) 

Where  the  record  contains  conflicting 
evidence  as  to  whether  a  lessee  of  grazing 
lands  overgrazed  such  lands,  a  finding  by 
the  head  of  the  Bur.  of  Land  Management 
that  the  lessee  has  overgrazed  the  lands 
will  be  affirmed  if  the  record,  on  the  whole, 
supports  such  finding. 
Gaspar  Cruz,  Pueblo  057828,  057828-A, 
057828-B,  A-25129  (Nov.  10,  1948) 
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Where  the  leasing  of  a  tract  of  land  in- 
cluded within  a  withdrawal  for  a  driveway 
for  stock  would  interfere  with  the  purposes 
for  which  the  land  was  withdrawn,  it  is 
proper  to  refuse  to  lease  the  tract. 

Where  the  record  shows  that  an  appli- 
cant for  a  grazing  lease  controls  contiguous 
nonpublic  land,  but  is  silent  as  to  the  needs 
of  the  applicant  for  the  land  applied  for,  an 
award  to  a  nonpreference  right  applicant 
will  not  be  affirmed.  The  case  will  be  re- 
manded for  further  consideration  of  the 
needs  of  the  party  controlling  contiguous 
nonpublic  land. 

E.    Ray    Cowden    and    Violet    F.    Kuns, 
A-24559  (Nov.  22,  1948) 

An  application  for  a  grazing  lease  will 
not  be  granted  for  land  already  under  graz- 
ing lease  to  another  person,  where  there  is 
no  basis  for  canceling  the  outstanding 
lease. 

Where  the  lands  sought  under  an  appli- 
cation for  a  grazing  lease  are  not  con- 
tiguous to  the  base  lands  of  the  applicant, 
but  are  merely  connected  with  the  base 
lands  by  intervening  public  lands  already 
under  a  sec.  15  of  grazing  lease  to  the  ap- 
plicant, the  applicant  does  not  have  a  pref- 
erence right  to  a  lease  under  sec.  15  of  the 
Taylor  Grazing  Act. 

Robert  M.  Funk,  Great  Falls  086635  "K", 
A-24700  (Dec.  3,  1948) 

The  dismissal  of  the  protest  of  a  grazing 
lessee  against  the  allowance  of  a  desert 
land  application  was  proper  where  the  en- 
try will  not  interfere  seriously  with  graz- 
ing operations  and  the  tract  is  suitable  for 
agricultural  development. 
Adele  A.  Bird,  Applicant,  Sidney  Smith, 
Protestant,  Los  Angeles  059079  "LD",  A- 
25593  (Feb.  8,  1949) 

Where  an  allocation  of  grazing  lands  has 
been  accepted  by  disputing  lease  appli- 
cants as  constituting  a  fair  land-use  pat- 
tern, the  award  will  not  be  disturbed  upon 
petition  for  renewal  when  there  has  been 
no  change  in  the  rights  and  equities  of  the 
parties. 

Olen    Bell,    Robert    W.    Dalzell,    Buffalo 
037163,  037164,  A-25412  (Feb.  9,  1949) 


GRAZING  LEASES— Continued 
APPLICATIONS— Continued 
The  Bureau  of  Land  Management  was 
technically  correct  in  rejecting  an  applica- 
tion for  a  grazing  lease  on  lands  adminis- 
tered by  the  Bur.  of  Reclamation,  but  the 
case  is  remanded  for  reference  to  the  Bur. 
of  Reclamation. 

J.  v.  B.  Wittmann,  Phoenix  082990,  083192 
"LU",  A-25645  (Mar.  25,  1949) 

Grazing  lease  applications  rejected  in 
part  and  granted  in  part. 

The  award  of  grazing  leases  to  conflict- 
ing applicants  will  not  be  disturbed  where 
no  showing  is  made  that  the  award  was 
improper  and  no  denial  is  made  that  the 
award  was  in  accordance  with  an  agree- 
ment between  the  applicants. 
John  A.  Gravely,  George  W.  Collins,  Great 
Falls  081787,  083599  "LU",  A-25436  (Mar. 
29,  1949) 

Where  two  applicants  for  a  grazing  lease 
have  equal  preference  rights,  the  Govt's, 
interest  would  be  better  served  by  issuing 
a  lease  to  the  applicant  who  is  in  a  posi- 
tion to  use  the  additional  land  in  con- 
junction with  his  present  holdings  for 
stock  raising  than  by  leasing  the  land  to 
an  applicant  who  has  leased  his  base  land 
to  another  and  is  not  in  the  stock-raising 
business. 

Where  an  applicant  has  fenced  Govt, 
land  within  his  range  without  authority, 
he  should  be  required  to  pay  for  the  previ- 
ous unauthorized  use  of  the  tract  as  a 
condition  to  the  issuance  of  a  grazing  lease 
to  him. 

Rex   B.    Schnatterly,   Pueblo    060279,   A- 
25841  (Apr.  11,1949) 

A  grazing  lease  application  for  land  that 
is  already  held  under  an  existing  lease  will 
be  rejected. 

A  grazing  lease  application  for  land 
that  is  removed  from  the  applicant's  nor- 
mal grazing  operations  will  be  rejected. 
Clarence  A.  Taylor,  Sacramento  037087 
"LU",  A-25717  (June  29,  1949) 

The  dismissal  of  the  protest  of  a  grazing 
lessee  against  the  allowance  of  a  desert 
land  application  was  proper  where  the 
entry  will  not  interfere  seriously  with  the 
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lessee's  grazing  operations  and  the  tract 
is  suitable  for  agricultural  development. 
Isaiah    M.    DeSpain,    Applicant,    Sidney 
Smith,  Protestant,  A-25706  (July  1,  1949) 

An  application  for  a  grazing  lease  is  not 
made  until  it  is  properly  filed. 

An  application  for  a  grazing  lease  will 
not  be  allowed  for  land  already  under  graz- 
ing lease  to  another,  where  there  is  no 
basis  for  canceling  the  outstanding  lease. 
V.  I.  Sheep  Company,  Buffalo  033665, 
035626  "K",  A-25131  (Aug.  4, 1949) 

Application  for  grazing  rental  relief 
denied. 

In  the  absence  of  a  showing  of  financial 
loss,  no  relief  from  the  rental  obligations 
under  a  grazing  lease  of  public  lands  in 
Alaska  can  be  allowed  under  the  act  of 
May  29,  1943. 

Chirilcof  Island  Cattle  Co.,  Anchorage 
07280,  07109,  A-25781  (Oct.  21,  1949) 

Under  sec.  15  of  the  Taylor  Grazing  Act, 
a  preference  right  to  a  lease  is  conditioned 
upon  ownership  or  control  of  lands  which 
are  of  nonpublic  land  status,  which  for 
their  proper  utilization  depend  upon  the 
land  sought,  and  which  are  contiguous 
thereto  or  which  corner  on  tracts  embrac- 
ing 760  acres  or  less  and  open  to  lease  in 
their  entirety  for  90  days  after  being 
offered  for  lease. 

Lands  already  included  in  a  sec.  15  lease 
are  not  of  nonpublic  land  status  and  do 
not  confer  a  preference  right. 

Where  two  or  more  applicants  under  sec. 
15  have  equal  preference  rights,  the  lease 
award  is  made  in  the  discretion  of  the 
Secretary. 

Water  rights  are  not  a  basis  for  a  statu- 
tory preference  right  under  sec.  15,  but 
may  be  an  important  consideration  as  be- 
tween competing  applicants  who  are  on  the 
same  footing  through  preference  rights. 

A  right-of-way  over  lands  in  a  graz- 
ing lease  may  be  granted  by  the  Govt, 
to  a  qualified  third  party  upon  proper 
application. 

Kester  J.  Billingsley  and  C.  C.  Billingsley, 
Phoenix  075911,  077584,  078633,  079493, 
A-25542  (Dec.  23,  1949) 
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An     enlarged     homestead     application 
should  be  rejected  if  the  land  is  not  suit- 
able for  crop  production. 
Melvin    Hurst,    Salt    Lake    City    066059, 
A-25795   (Dec.  30,  1949) 

A  grazing  lease  application  may  properly 
be  rejected  where  the  land  applied  for  ap- 
pears to  be  of  greater  value  for  the  use 
and  development  of  the  land  of  conflicting 
applicants  than  for  the  land  on  which  the 
rejected  application  is  based,  and  where 
other  public  land,  which  will  meet  the 
grazing  needs  of  the  persons  who  submitted 
the  rejected  application,  can  be  offered  to 
them. 

Julia  Vidano,  et  al.,  Pueblo  059219,  A-25748 
(Jan.  10,  1950) 

An  application  for  a  grazing  lease  which 
includes  land  to  which  the  applicant  has 
no  preference  right  must  be  rejected  as  to 
such  land  if  a  preference  right  applicant 
has  applied  for  a  lease  on  the  same  land 
for  use  in  connection  with  his  contiguous 
land. 

Alfred  L.  Matthias,  Spokane  018219, 
020169,  A-25915  (Nov.  7,  1950) 

Where  an  applicant  for  a  grazing  lease 
appeals  to  the  head  of  the  Department  from 
a  decision  of  the  Bur.  of  Land  Manage- 
ment awarding  the  land  applied  for  to  a 
conflicting  applicant,  but  fails  to  serve  a 
copy  of  his  appeal  on  the  conflicting  appli- 
cant and  the  latter  has  not  been  given  an 
opportunity  to  be  heard  on  the  merits; 
and  a  departmental  decision  on  the  merits 
rendered  in  such  a  situation  may  be 
reconsidered  or  vacated,  as  seems  to  be 
appropriate. 

Louis  W.  Miller,  John  P.  Cooney  and  Sons, 
Billings  039869,  040050,  A-24632  (Jan.  19, 
1951) 

The  unqualified  90-day  preference  right 
given  by  sec.  15  of  the  Taylor  Grazing  Act 
to  the  owners,  homesteaders,  lessees,  or 
other  lawful  occupants  of  land  contiguous 
to  or  cornering  on  an  isolated  or  discon- 
nected tract  of  public  land  embracing  760 
acres  or  less  has  now  expired  as  to  any 
land  which  became  subject  to  leasing  under 
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sec.  15  more  than  90  days  prior  to  the  cur- 
rent date. 

Archie  M.  Dickey,  Pueblo  059981,  059133, 
A-26305  (Mar.  20, 1952) 

An  application  for  a  grazing  lease  will 
not  be  allowed  for  land  already  under  graz- 
ing lease  to  another,  where  there  is  no 
basis  for  canceling  the  outstanding  lease. 
Mrs.  Claire  Borgerson,  Nevada  011130,  A- 
26922  (Aug.  16, 1954) 

APPORTIONMENT  OF  LAND 

Segregation  of  range  for  particular  kinds 
of  livestock  denied.  Appeal  from  the  Graz- 
ing Service. 

Elmer  Nielson,  John  W.  Jones,  Eusebio 
Astorquia  and  Sliman  Sheep  Co.,  Inter- 
veners, A-24107  (July 5, 1945) 

Grazing  lease  award. 
Sidney  S.  Pugmire,  H.  Matthew  Pugmire, 
Nephi      Bunderson,      Blackfoot      054641, 
054063,    051922    "K",    A-24253    (May    10, 
1946) 

Appeal  from  the  General  Land  Office. 
Grazing  leases  awarded. 

Division  of  grazing  lands  between  two 
applicants  for  grazing  leases  held  fair  and 
equitable. 

F.  N.  Bard  v.  Antonia  Morales  Granillo, 
Phoenix  077312  "iT",  076482,  A-24313  (July 
26, 1946) 

Where  conflicting  applicants  for  sec.  15 
grazing  lease  both  own  contiguous  lands, 
the  area  in  conflict  will  be  awarded  on 
the  basis  of  the  extent  to  which  it  is  nec- 
essary to  proper  use  of  the  conflicting  ap- 
plicants' base  lands. 

Where  one  applicant  would  have  to  cur- 
tail operations  if  he  does  not  receive  lands 
in  conflict,  while  second  applicant  merely 
applied  for  lands  at  request  of  Grazing 
Service  and  manifestly  has  no  need  for 
them,  the  area  will  be  awarded  to  the 
former. 

William,  G.  Taylor,  William  I.  Moore, 
Cheyenne  071683  "K",  A-24484  (Apr.  1, 
1947) 

A  case  is  remanded  to  the  Bur.  of  Land 
Management,  in  which  an  application  of 
a  non-contiguous  landowner  for  a  grazing 
lease  under  sec.  15  was  denied,  and  a  lease 
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offered  to  the  owners  of  adjoining  lands, 
for  an  equitable  apportionment  of  the  land 
between  the  conflicting  applicants  to  be 
effected  either  by  agreement  of  the  parties, 
or  the  action  of  the  Bureau  if  the  parties 
cannot  agree,  it  appearing  that  the  adjoin- 
ing owners  do  not  need  all  the  land  offered 
them. 

Walter  A.  Wilkinson,  Los  Angeles  063775 
"LD",  A-25283  (Jan.  14, 1949) 

A  homestead  application  should  be  re- 
jected if  the  land  applied  for  is  not  a  self- 
sufficient  economic  unit. 
George    Gunderson,    Billings    040413,    A- 
25821  (Feb.  14,1950) 

Where  it  appears  that  the  property 
owned  by  a  grazing  lessee  will  support  a 
greater  number  of  livestock  than  the  lessee 
owns,  that  during  the  past  several  summers 
the  lessee  has  pastured  on  his  private  land, 
livestock  belonging  to  other  persons,  he  has 
used  the  leased  public  land  for  his  own 
stock,  the  circumstances  warrant  the  con- 
clusion that  the  leased  area  is  unreason- 
ably excessive  for  the  number  of  stock 
owned  by  the  lessee. 

Where  the  leased  area  is  unreasonably 
excessive  for  the  number  of  stock  owned  by 
a  lessee,  a  reduction  of  the  leased  area  is 
authorized. 

A  division  of  land  between  conflicting 
grazing  lease  applicants  will  not  be  dis- 
turbed where  the  division  is  equitable,  and 
permits  each  of  the  proper  use  of  his  base 
land. 

Wayne  S.  Johnson,  Walter  L.  Edwards, 
Blackfoot  050025,  055131,  A-26160  (May 
24, 1951) 

ASSIGNMENTS 

A  motion  for  rehearing  may  be  dismissed 
where  the  movant  fails  to  comply  with  the 
Department's  request  that  he  serve  copies 
of  his  motion  on  the  other  party. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock. The  subletting  of  the  leased  lands 
may,  in  appropriate  circumstances,  be  au- 
thorized for  short  periods  of  time.  But  it 
should  not  be  authorized  where  the  assign- 
ment of  the  lease  is  more  appropriate.  A 
person  who  is  not  in  the  livestock  business, 
or  who  does  not  supply  reasonable  assur- 
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ance  that  he  will  acquire  livestock  to  en- 
able him  to  enter  into  the  livestock  business 
and  use  the  land  for  grazing  his  stock  in 
the  reasonably  near  future,  is  not  a  quali- 
fied applicant  entitled  to  acquire  or  hold  a 
grazing  lease  under  sec.  15  of  the  Taylor 
Grazing  Act.  Such  a  person  may  not  con- 
tinue to  hold  a  lease  for  speculation 
through  the  medium  of  subletting  arrange- 
ments. 

Harry  Gourley  v.  Donald  M.  Robson,  Chey- 
enne 05882 Jf  "K",  A-24511  (June  19,  1947) 

In  order  to  provide  speedy  service  in  han- 
dling the  issuance,  cancellation,  and  assign- 
ment of  grazing  leases  under  the  Taylor 
Grazing  Act,  the  responsibility  for  the 
performance  of  such  actions  has  been  dele- 
gated to  the  managers  of  the  various  dis- 
trict land  offices. 

This  memorandum  from  the  Director  of 
the  Bur.  of  Land  Management  outlines  the 
step-by-step  procedure  to  be  followed. 
Procedure — Grazing  Leases  (June  26,1947) 

A  regulation  providing  that  assignments 
of  farming  and  grazing  leases  may  be  made 
only  with  the  consent  of  the  sureties  does 
not  prevent  the  substitution  of  new  sure- 
ties after  the  original  sureties  have  de- 
clined to  give  their  assent  to  the  assign- 
ment. 

When  such  leases  have  been  assigned  by 
the  lessee  and  then  reassigned  by  the  as- 
signee to  another  person  for  whom  he 
acted  without  disclosing  the  fact  of  his 
agency,  the  assignor  cannot  complain  that 
the  reassignment  is  invalid  because  the 
identity  of  his  principal  was  not  disclosed 
by  the  assignee  to  the  assignor. 

Assignors  of  such  leases  who  have  re- 
ceived full  consideration  for  the  assign- 
ments have  no  standing  to  raise  the  ques- 
tion whether  the  terms  of  the  leases  have 
been  violated  by  the  assignee. 

Assignors  cannot  unilaterally  with- 
draw from  assignments  of  such  leases 
while  the  Department  is  considering 
whether  to  approve  the  assignments. 

The  question  of  giving  departmental  ap- 
proval to  assignments  of  such  leases  does 
not  become  moot  because  the  terms  of  the 
leases  have  expired,  or  because  the  assig- 
nors and  the  assignees  have  become  in- 
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volved  in  litigation  in  which  the  validity  of 
the    assignments    may    be    brought    into 
question. 

Charles  Phelps  and  Rose  Phelps,  Crow 
and  Northern  Cheyenne  11559 — 19Jt8,  IA-3 
(Jan.  4,  1950) 

CANCELLATION 

An  application  for  grazing  lease  will  not 
be  granted  for  land  already  under  another 
grazing  lease  where  there  is  no  basis  for 
canceling  the  outstanding  lease. 
Mattie  Lee  Clayton  v.  Gerhard  J.  Midthun, 
Cheyenne  073107,  063712,  058168  "K",  A- 
24507  (Dec.  31,  1946) 

1.  Department  may  waive  appellant's 
delay  to  serve  copy  of  appeal  on  adverse 
applicant  within  the  30  days  prescribed  by 
Rules  of  Practice. 

2.  Even-numbered  sections  within  limits 
of  railroad  grants  are  isolated  or  discon- 
nected tracts  within  meaning  of  sec.  15  of 
the  Taylor  Grazing  Act,  so  that  both  cor- 
nering and  contiguous  landholders  have 
equal  preference  right  to  secure  grazing 
leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of  Tay- 
lor Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary 
to  satisfy  applicant  having  legal  prefer- 
ence or  whose  competing  application  would 
have  prevailed  in  view  of  other  pertinent 
factors  if  the  legal  preferences  of  persons 
to  whom  lease  was  awarded  had  not  over- 
ridden the  other  considerations  in  the 
award  of  the  lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
eral range  are  generally  not  settled  in  this 
Department. 

Henry  Mitchell  v.  Saivyer-Otondo  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-24380 
(Jan.  23,  1947) 
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Appeal  from  the  Bur.  of  Land  Manage- 
ment. Protest  dismissed  and  application  for 
grazing  lease  rejected. 

Subleasing  by  a  grazing  lessee  without 
prior  permission  is  ground  for  cancellation 
of  lease ;  but  cancellation  is  not  compulsory 
and  Department  will  investigate  circum- 
stances of  each  instance.  Grazing  lease  sub- 
let to  lessee's  brother-in-law  at  same  rental 
charged  by  Govt,  will  not  be  canceled 
where  brother-in-law  bought  base  lands, 
upon  which  original  lease  was  based,  and 
original  lessee  was  quitting  cattle  business 
to  one  in  cattle  business. 
Lloyd  H.  Luclling,  The  Dalles  081110, 
A-24485  (Jan.  31,  1947) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Commissioner  of  GLO  which 
rejected  his  application  for  public  sale  of 
two  rough  and  mountainous  tracts. 

In  view  of  the  facts  presented  by  the 
appellant,  the  Department  remanded  the 
case  to  BLM  for  field  investigation.  The  re- 
port of  the  field  examiner  confirms  the  al- 
legations of  the  appellant  as  to  the  rough 
and  mountainous  character  of  the  terrain 
of  the  lots  desired  and  of  the  relation  of 
their  location  to  the  adjoining  land  which 
appellant  owns  and  on  which  he  has  de- 
veloped a  small  homesite. 

Report  further  confirms  that  the  lots 
have  very  low  value  for  grazing  purposes 
and  although  included  within  a  sec.  15 
grazing  lease  have  not  been  grazed  by  the 
lessee's  cattle  for  the  past  two  years.  The 
lots  can  therefore  be  disposed  of  without 
detriment  to  the  administration  of  the  ad- 
jacent Federal  range  lands.  Report  also 
states  that  because  the  lots  are  so  rocky 
and  inaccessible  except  by  a  narrow  way 
over  land  owned  by  the  appellant,  they  are 
not  suitable  for  effective  homesite  use  by 
others. 

John  V.  Rush,  Los  Angeles  060500   "C", 
A-24388  (May  7,  1947) 

In  order  to  provide  speedy  service  in 
handling  the  issuance,  cancellation,  and 
assignment  of  grazing  leases  under  the 
Taylor  Grazing  Act,  the  responsibility  for 
the  performance  of  such  actions  has  been 
delegated  to  the  managers  of  the  various 
district  land  offices. 


GRAZING  LEASES— Continued 
CANCELLATION— Continued 

This  memorandum  from  the  Director  of 
the  Bur.  of  Land  Management  outlines  the 
step-by-step  procedure  to  be  followed. 
Procedure — Grazing     Leases     (June     26, 
1947) 

A  grazing  lease  regularly  issued  will  not 
be  canceled  merely  because  a  subsequent 
applicant  was  erroneously  advised  by  the 
District  Land  Office  that  the  land  was 
vacant  and  open  for  grazing  lease 
application. 

Martha  Kesecker  v.  Cronin  Sheep  Com- 
pany, Cheyenne  073285,  058213  "K", 
A-24532   (Aug.  12,  1947) 

Where  charges  are  made  that  a  grazing 
lessee  has  disposed  of  his  livestock  business 
and  intends  to  sublease  the  land,  the  Bur. 
of  Land  Management  should  investigate 
and  consider  whether  the  lessee  remains 
qualified  to  hold  the  lease  and  whether  the 
lease  should  be  reduced  or  canceled. 

Assignments  of  grazing  leases  must  be 
approved  by  the  Bur.  of  Land  Management. 

A  grazing  lessee  whose  lease  grants  him 
a  preference  right  to  renewal  upon  such 
terms  and  for  such  duration  as  may  be 
fixed  by  the  Govt,  has  a  preference  right 
to  a  new  lease  on  the  lands  superior  to 
those  of  a  new  applicant. 

Where  the  previous  lessee  is  not  a  con- 
tiguous landowner  and  the  conflicting  ap- 
plicant is  a  contiguous  landowner,  the 
previous  lessee  is  generally  not  given  a 
lease  for  as  long  a  term  as  would  be  given 
a  preference-right  applicant  who  holds  con- 
tiguous lands. 

Jess  W.  Yeager  v.  Tom  J.  Eammell  and 
Chas.  M.  Hanson,  Cheyenne  072869,  064385, 
063147,  064328,  064328-A,  A-24557  (Aug. 
20,  1947) 

The  rejection  of  a  homestead  entry  ap- 
plication involving  33  acres  of  semiarid 
land,  only  3  acres  of  which  are  irrigable, 
is  affirmed  on  the  ground  that  the  tract  is 
not  likely  to  support  a  farm  family. 
John  Joseph  Hurley,  Great  Falls  084494 
"0",  A-25592  (Jan.  26,  1949) 

Supplemental  Applications  for  Grazing 
Leases  Rejected. 

In  the  absence  of  evidence  that  existing 
grazing  leases  are  being  held  or  operated 
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GRAZING  LEASES— Continued 

CANCELLATION— Continued 
in  violation  of  their  terms  or  of  the  grazing 
regulations,  and  the  cancellation  of  such 
leases,  the  lands  subject  thereto  cannot  be 
leased  to  another  person  for  grazing 
purposes. 

Louis  F.  Posvar,  Cheyenne  058933,  058092, 
069123  "K",  A-25587  (Feb.  10,  1949) 

It  is  proper  to  cancel  a  grazing  lease  as 
to  an  isolated  tract  of  land  in  order  to  dis- 
pose of  the  tract  at  public  auction  where 
the  lessee  has  no  real  need  of  the  land  for 
grazing  purposes  and  such  disposition 
would  not  affect  his  grazing  operations. 
Tommy  Rawson,  Los  Angeles  05311$, 
A-26146   (Feb.  7.  1951) 

Where  two  comparatively  small  and  iso- 
lated tracts  of  public  land  are  included  in 
a  sec.  15  grazing  lease  and  are  fenced  in 
with  adjoining  private  lands  of  the  lessees, 
it  is  in  the  public  interest  to  cancel  the 
lease  and  offer  the  land  for  public  sale 
upon  application  of  an  adjoining  landowner 
who  needs  part  of  the  land  for  grazing; 
since  such  a  sale  will  remove  the  necessity 
for  further  administration  of  the  land  un- 
der the  Taylor  Grazing  Act,  and  since  the 
sale  to  one  other  than  the  lessees  will  work 
no  undue  hardship  on  the  lessees,  who  may 
exercise  their  preference  right  to  obtain 
an  equitable  share  of  the  offered  land. 
John  M.  Peterson  and  William  H.  Heer- 
man,  Great  Falls  08U18,  084999,  086116, 
A-26164  (Apr.  24, 1951) 

Grazing  Lease  Partially  Canceled ;  Land 
Offered  for  Public  Sale. 

The  partial  cancellation  of  a  grazing 
lease  in  order  to  dispose  of  the  land  at 
public  sale  pursuant  to  a  provision  con- 
tained in  the  lease  is  proper  where  it  ap- 
pears that  the  land  is  an  isolated  tract, 
is  of  little  value  for  recreational  purposes, 
and  does  not  fit  into  an  administrative  unit, 
and  that  such  sale  will  not  seriously  dis- 
rupt the  grazing  operations  of  the  lessee. 

Under  the  statute  providing  for  the  sale 
of  isolated  tracts  and  of  rough  or  moun- 
tainous tracts,  the  fact  that  an  isolated 
tract  may  also  be  rough  and  mountainous 
does  not  affect  the  procedure  and  require- 
ments for  sale  of  the  land  as  an  isolated 
tract. 


GRAZING  LEASES— Continued 
CANCELLATION— Continued 
The  successful  bidder  at  a  public  sale  of 
land  formerly  covered  by  a  grazing  lease 
will  be  required,  before  the  issuance  of  pat- 
ent, to  agree  to  reimburse  the  lessee  for 
any  improvements  placed  by  the  latter  on 
the  land. 

A.  T.  Hobson-Woodrow  Carey,  Great  Falls 
082022,   087521,  A-26140    (June  28,  1951) 

The  cancellation  of  a  grazing  lease  as  to 
a  tract  of  land  in  order  to  dispose  of  the 
land  at  public  sale  pursuant  to  a  provision 
contained  in  the  lease  is  proper  where  it 
appears  that  the  land  is  an  isolated  tract, 
that  the  administration  of  the  land  is  bur- 
densome, and  that  sale  not  seriously  dis- 
rupt the  grazing  operations  of  the  lease. 
Roy  F.  Murphy,  Acme  Ranch  Company, 
Great  Falls  0830U-A,  087^89,  A-26231 
(Nov.  7, 1951) 

A  land  patent  cannot  be  amended  if  the 
proposed  amendment  would  affect  the 
rights  of  other  persons. 

A  grazing  lease  may  be  canceled  in  order 
to  classify  the  leased  land  and  open  it  for 
desert  land  entry. 

Lee  Hunter,  Contestant,  Nora  V.  Beem 
and  Daniel  Mathews,  Entryman,  Phoenix 
085976,  085977,  A-26313  (May  7,  1952) 

The  Secretary  of  the  Interior  can  act  on 
his  own  initiative  in  deciding  to  offer  an 
isolated  or  disconnected  tract  for  public 
sale. 

Where  the  cancellation  of  a  grazing  lease 
is  ordered  because  the  land  included  in  the 
lease  has  been  classified  as  suitable  for  pub- 
lic sale  pursuant  to  an  application  for  the 
public  sale  of  the  land,  and  the  public  sale 
applicant  subsequently  withdraws  his  ap- 
plication, consideration  will  be  given  to  the 
question  whether,  in  view  of  such  with- 
drawal, there  is  any  substantial  interest  in 
bidding  for  the  land  if  it  should  be  offered 
for  public  sale. 

Fred  E.  Shafer,  Bismarck  02Jf92Jt,  BLM 
024832,  A-26525  (Aug.  22,  1952) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
where  the  leased  land  consists  of  isolated 
tracts  suitable  for  grazing  in  connection 
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GRAZING  LEASES— Continued 

CANCELLATION— Continued 
with  adjoining  privately  owned  lands, 
where  the  administration  of  the  land  is 
burdensome  and  where  it  does  not  appear 
that  the  sale  will  subject  the  lessee  to 
undue  hardship,  since  he  may  exercise  his 
preference  right  as  an  owner  of  adjoining 
land  to  purchase  part  of  the  lands  to  be 
offered  at  the  sale. 

F.  G.  Dommer,  Great  Falls  084609,  087962, 
A-26378  (Sept.  26,  1952) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
where  it  appears  that  the  leased  land  con- 
sists of  an  isolated  tract  which  does  not 
fit  into  an  administrative  unit,  and  that 
such  sale  will  not  seriously  disrupt  the 
grazing  operations  of  the  lessee. 

The  successful  bidder  at  a  public  sale 
of  land  formerly  covered  by  a  grazing 
lease  will  be  required,  before  the  issuance 
of  patent,  to  agree  to  reimburse  the  lessee 
for  any  improvements  placed  by  the  latter 
on  the  land. 

Fred  A.  Schiermeister,  John  P.  Grenz,  Bis- 
marck 024644,  BLM  (N.D.)  023217,  A- 
26526  (Jan.  27,  1953) 

The  partial  cancellation  of  a  grazing 
lease  to  permit  the  public  sale  of  lands 
within  the  lease  classified  for  public  sale 
is  authorized  both  by  sec.  15  of  the  Taylor 
Grazing  Act  under  which  grazing  leases 
are  issued  and  by  the  terms  of  the  lease 
form  prescribed  by  the  Secretary  of  the 
Interior. 

The  offering  for  public  sale  of  isolated 
tracts  included  in  a  grazing  lease  is  justi- 
fied where  the  public  sale  would  not  result 
in  any  undue  interference  with  the  lessee's 
livestock  operations  and  where  the  tracts 
are  not  susceptible  to  public  management 
and  are  not  required  for  any  public  land 
program. 

Thomas  Connolly,  Great  Falls  086406,  A- 
26676  (May  1,  1953) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
where  it  appears  that  the  leased  land  con- 
sists of  an  isolated  tract  which  is  not 
susceptible  to  public  management  and 
where  the  sale  will  not  seriously  disrupt 
the  grazing  operations  of  the  lessee. 


GRAZING  LEASES— Continued 
CANCELLATION— Continued 
An  application  for  a  private  exchange 
under  sec.  8(b)  of  the  Taylor  Grazing  Act 
will  be  rejected  when  it  appears  that  no 
public  interest  would  be  benefited  by  the 
proposed  exchange. 

Clara  Dickson,  et  al.,  Pierre  028037,  BLM 
021787,  BLM  (S.D.)  033698,  A-26744  (Oct. 
5,  1953) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  in  order 
to  dispose  of  the  land  at  public  auction  sale 
is  proper  where  the  leased  land  consists  of 
an  isolated  tract  fenced  inside  of  land 
owned  by  the  public  sale  applicant,  the  land 
is  not  needed  for  the  administration  of  a 
public  land  program,  and  the  sale  will  not 
seriously  disrupt  the  grazing  operations  of 
the  lessee. 

Ira  L.  Partin,  as  a  Successor  in  Interest  of 
Jesse  M.  Partin,  Great  Falls  085995,  Mont. 
01121,  A-26839  (Mar.  26,  1954) 

Where  a  lessee  is  delinquent  on  one  lease 
but  current  on  other  leases,  payments  made 
on  the  nondeliquent  leases  may  be  applied 
only  to  the  lease  or  leases  for  which  the 
payment  is  made. 

Failure  to  pay  a  rental  on  one  lease  is 
not  ground  to  cancel  other  leases. 
Grazing     Leases,     Los     Angeles     089386, 
088950,    054901,    052930,   F.    H.    Southcott 
(Apr.  29,  1954) 

PREFERENCE  RIGHT  APPLICANTS 

Application  for  renewal  of  grazing  lease 
denied. 

Preference  right  of  renewal  in  sec.  15 
grazing  lease  is  forfeited  where  it  appears 
that  lessee  has  committed  material  breach 
of  the  lease  containing  the  renewal  clause. 

A  lessee  wiiose  course  of  conduct  has 
been  violative  of  material  provisions  of  the 
lease  and  of  departmental  rules  applicable 
thereto  has  forfeited  any  preference  right 
of  renewal. 

As  to  future  leasing  of  these  lands  to 
that  lessee,  the  land  appears  to  be  neces- 
sary to  the  proper  use  of  base  lands  of 
other  conflicting  applicants. 
J.  P.  Wilson,  Denver  051582  "K",  A-24183 
(Apr.  12,  1946) 

Renewal  of  Grazing  Leases. 
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GRAZING  LEASES— Continued 

PREFERENCE  RIGHT  APPLICANTS— Con. 

The  preference  right  to  renewal  con- 
tained in  a  grazing  lease  is  one  of  the 
authorized  "terms  and  conditions  the  Sec- 
retary may  prescribe"  under  sec.  15  of  the 
Taylor  Grazing  Act  and  constitutes  a  con- 
tractual preference  right  superior  to  any 
preference  right  which  a  new  applicant 
could  assert. 

W.  L.  Beal  v.  Deer  Lodge  Farms  Co.,  Great 
Falls  085921,  082142  "K",  A-24203  (June 
18,  1946) 

Grazing  leases  awarded.  Motion  for 
rehearing. 

1.  No  doctrine  of  "commensurate  rights" 
in  connection  with  grazing  leases  under 
sec.  15,  Taylor  Grazing  Act. 

2.  Grazing  leases  to  stock  driveway 
lands  awarded  in  accordance  with  needs  of 
the  parties,  their  equities,  circumstances, 
and  good  range  management  uses,  neither 
party  having  superior  legal  preferences. 

3.  One  party's  contracts  with  third  per- 
son as  to  use  of  his  owned  or  leased  lands 
does  not  enhance  his,  or  diminish  the  other 
party's  legal  preference  rights  to  the  lands 
sought  for  lease. 

F.  N.  Bard  v.  Antonia  Morales  Granillo, 
Phoenix  011312,  016482  "K",  A-24314 
(Sept.  12,  1946) 

Appeal  from  the  Bureau  of  Land  Man- 
agement. Grazing  lease  application  rejected 
in  part,  suspended  in  part. 

An  applicant  for  renewal  of  his  grazing 
lease  pursuant  to  a  provision  thereof  ac- 
cording him  the  preference  right  to  a  new 
lease  has  a  superior  preference  to  a  new 
lease. 

Prior   residence   is   no   legal   basis   for 
preference  to  a  grazing  lease. 
L.  C.  Cooley  v.  James  M.  Smith,  Phoenix 
080851  080150,  081282  "K",  A-24454  (Oct 
16,  1946) 

Public  sale  application  rejected. 

1.  Amendment  to  public  sale  application 
not  considered  where  applicant  for  con- 
flicting grazing  lease  renewal  has  not  had 
opportunity  to  be  heard  on  the  amendment. 

2.  Preference  right  of  renewal  in  grazing 
lease  is  no  bar  to  public  sale  application 
of  the  lands  involved,  but  it  will  be  honored 


GRAZING  LEASES— Continued 

PREFERENCE  RIGHT  APPLICANTS— Con. 

as     against     conflicting     grazing     lease 

applications. 

Warren  J.  Davis,  Los  Angeles  061092  "(7", 

A-24418  (Dec.  3,  1946) 

Grazing  lease  application  rejected  in 
part,  suspended  in  part. 

Grazing  lease  awarded  to  person  having 
preference  rights  thereto. 
Jacoo  Henry  Young  v.  James  .1/.  Smith 
and  L.  C.  Cooley,  Phoenix  0S12S2,  080150, 
016^83,  019846,  080854  "K",  A-24442 
(Dec.  19,  1946) 

Application  for  grazing  lease  rejected  in 
part  Appeal  from  the  General  Land  Office. 

Prior  use  of  a  tract  does  not  confer  a 
preference  right  to  a  sec.  15  grazing  lease. 
Z.  W.  Potter,  Buffalo  034089  "K"t  A-24430 
(Dec.  27,  1946) 

1.  Department  may  waive  appellant's  de- 
lay to  serve  copy  of  appeal  on  adverse  ap- 
plicant within  the  30  days  prescribed  by 
Rules  of  Practice. 

2.  Even-numbered  sections  within  limits 
of  railroad  grants  are  isolated  or  discon- 
nected tracts  within  meaning  of  sec.  15  of 
the  Taylor  Grazing  Act,  so  that  both  cor- 
nering and  contiguous  landholders  have 
equal  preference  right  to  secure  grazing 
leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of  Tay- 
lor Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary  to 
satisfy  applicant  having  legal  preference 
or  whose  competing  application  would  have 
prevailed  in  view  of  other  pertinent  fac- 
tors if  the  legal  preferences  of  persons  to 
whom  lease  was  awarded  had  not  over- 
ridden the  other  considerations  in  the 
award  of  the  lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
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GRAZING  LEASES— Continued 

PREFERENCE  RIGHT  APPLICANTS— Con. 

eral  range  are  generally  not  settled  in  this 

Department. 

Henry  Mitchell  v.   Sawyer-Otondo  Sheep 

Co.,  Phoenix  079399,  0802S6  "R\  A-243S0 

(Jan.  23, 1947) 

Appeal  from  Bur.  of  Land  Management 
grazing  lease  application  rejected  in  part. 

Where  conflicting  grazing  lease  appli- 
cants are  equally  preferred  under  sec.  15, 
Taylor  Grazing  Act,  and  where  lands  in- 
volved are  necessary  to  proper  use  of  base 
lands  of  each  competing  applicant,  the  Bur. 
of  Land  Management  will  divide  the  land 
among  the  parties  on  the  basis  of  all  the 
facts  presented. 

Robert  M.  Quinn,  Ira  Spalding,  William  S. 
Blakely,  Blackfoot  055153,  055150  "K",  A- 
24462  (Jan.  31, 1947) 

Appeal  from  the  Bur.  of  Land  Manage- 
ment. Grazing  lease  application  rejected. 

Members  of  preferred  classes  under  sec. 
15  of  the  Taylor  Grazing  Act  are  equally 
preferred  without  regard  for  whether  they 
own  or  lease  base  lands,  or  lease  them 
from  public  or  private  agency.  One  tempo- 
rarily out  of  cattle  business  may  be  con- 
sidered for  grazing  lease. 

Where  grazing  lease  applicants  are 
equally  preferred  and  both  need  lands  for 
use  with  base  lands,  lease  will  be  granted 
on  basis  of  all  facts  presented. 
Albert  Archibald,  Great  Falls  086602  "K", 
A-24499  (Feb.  10, 1947) 

Case  involving  grazing  leases  remanded. 

(a)  to  investigate  claim  preference 
right  basis  and 

(b)  to  investigate  whether  Federal  graz- 
ing lands  are  being  used  by  lessee  to  pas- 
ture other  people's  livestock. 

Omer  L.  Caudle  and  David  H.  Callahan  v. 
A.  L.  and  Alary  W.  Berry,  Los  Angeles 
059352,  055 W  "K",  A-24547  (Feb.  28, 
1947) 

Payment  for  unauthorized  use  of  graz- 
ing lands. 

Louis  F.  &  Mary  E.  Posvar  v.  Rosa  M.  Bor- 
land, Cheyenne  058933,  058092,  069061, 
069123,  A-24403  (Apr.  21,  1947) 

Petition  for  Renewal  of  Grazing  Lease 
Denied. 


GRAZING  LEASES— Continued 

PREFERENCE  RIGHT  APPLICANTS— Con. 

The  lease  for  which  Archuleta  seeks  re- 
newal contains  the  following  clause : 

"*  *  *  if  at  the  end  of  said  period  (2 
years)  it  shall  be  determined  that  a  new 
lease  should  be  granted,  the  lessee  herein 
will  be  accorded  a  preference  right  thereto 
upon  such  terms  and  for  such  duration  as 
may  be  fixed  by  the  lessor." 

The  Department  held  that  this  clause 
confers  upon  the  lessee  a  contractual  right 
of  renewal,  subject  to  appropriate  change 
in  terms,  if  there  is  to  be  a  further  leasing 
of  the  lands  involved  for  grazing  purposes 
upon  the  termination  of  the  initial  lease.  It 
does  not  appear  that  the  lands  should  be 
leased.  The  lands  are  isolated. 

It  is  in  the  public  interest  that  the  lands 
be  sold  at  public  sale  rather  than  leased. 
Carlos  B.  Archuleta,  Santa  Fe  01 6 56. $  "K", 
A-24209  (June  3,  1947) 

William  R.  Millard  filed  a  motion  for  re- 
hearing of  departmental  decision  of  Feb. 
27,  1946,  which  supported  the  Commis- 
sioner of  the  General  Land  Office  in  reject- 
ing his  application  under  the  second  pro- 
viso of  sec.  2455,  R.S.,  as  amended,  for 
public  sale  of  a  certain  tract  of  land. 

Millard's  application  was  rejected  on  the 
ground  that  the  tract  had  been  in  Spokane 
01950,  a  grazing  lease  made  to  Mrs.  Ida  C. 
Filer  and  her  son,  and  that  public  sale  of 
the  tract  would  disrupt  operations  in  this 
area,  where  there  is  considerable  public 
land  administered  under  grazing  leases, 
and  by  upsetting  existing  allocations  of 
public  grazing  land  would  be  contrary  to 
public  interest. 

It  was  also  pointed  out  that  his  applica- 
tion reported  no  water  on  the  tract  and 
that  the  record  contained  no  convincing 
evidence  that  the  tract  was  in  greater  part 
mountainous  and  too  rough  for  cultivation. 
William  R.  Millard,  Spokane  019178  "C", 
A-24140  (June  23,  1947) 

Prior  use  of  reclamation  lands  for  graz- 
ing purposes  without  lease  or  permit 
creates  no  vested  right  to  secure  a  grazing 
lease.  As  between  the  competing  applicants 
in  this  case  the  applicants  who  had 
formerly  held  grazing  leases  show  equities, 
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whereas  the  other  applicant  shows  no  equi- 
ties to  lease  the  lands. 
Ray  Preator  v.  F.  W.  Isaoell  and  A.  E. 
Schlaf  and  Son,  Cheyenne  072696,  072648, 
072685  "K",  A-24564  (July  2,  1947) 

A  grazing  lease  preference  right  under 
the  first  proviso  of  sec.  15,  Taylor  Grazing 
Act,  is  not  determined  by  the  place  of  ap- 
plicant's residence  or  by  the  size  of  his 
holdings  in  relation  to  those  of  a  competi- 
tor but  is  conditioned  by  three  qualifica- 
tions of  his  base  lands,  namely,  their  non- 
public status,  their  contiguity  of  these 
lands,  and  the  degree  to  which  their  proper 
use  depends  upon  the  lease  lands. 

Where  a  grazing  lease  has  been  issued 
to  one  of  two  qualified  preference  right 
applicants  and  on  appeal  there  is  no  show- 
ing of  substantial  error  or  of  inequitable 
treatment  of  the  unsuccessful  applicant, 
the  lease  will  not  be  set  aside  on  the 
ground  that  the  lessee,  unlike  his  competi- 
tor, does  not  live  on  his  contiguous  base 
or  that  he  has  larger  holdings  than  has 
appellant,  nor  will  it  be  set  aside  for  the 
reason  award  of  the  lands  in  conflict  to  the 
unsuccessful  applicant  would  make  it  pos- 
sible to  remove  to  less  rocky  terrain  a  drift 
fence  segregating  the  applicant's  holdings 
and  located  by  agreement. 
Barry  Rehmke,  et  ah,  Spokane  019)55, 
018675  "K",  A-24648  (July  17,  11)47) 

Applicant  appealed  from  a  decision  of 
the  GLO  which  rejected  his  application  to 
purchase  at  public  sale  of  certain  land  in 
Wyoming,  in  Grazing  District  No.  3. 

Application  states  that  he  and  his  pred- 
ecessors have  had  this  tract  fenced  and 
have  used  it  for  grazing  purposes  for  many 
years  and  that  its  location  along  the  Platte 
River  is  necessary  to  grazing  operations. 
He  denies  that  the  land  is  suitable  for  rec- 
reational purposes  and  asserts  that  other 
areas  in  the  vicinity  are  available  to 
sportsmen. 

In  view  of  the  applicant's  assertions  on 
the  appeal,  an  additional  field  examina- 
tion has  been  made.  The  tract  is  clearly 
valuable  for  grazing  purposes. 

It  appears,  however,  that  the  land  is 
also  valuable  for  recreational  purposes, 
especially  for  fishing.  It  is  not  necessary 
to  decide  whether  the  land  is  more  valuable 
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for  grazing  than  for  recreational  purposes. 
Applicant  may  continue  to  have  the  graz- 
ing of  this  land  under  his  permit  while 
others  have  the  recreational  use  of  the 
tract.  Both  interests  may  thus  be  served 
and  the  land  well  used  in  a  dual  purpose. 
To  grant  the  public  sale  application,  how- 
ever, would  not  be  in  the  public  interest, 
since  it  would  restrict  the  use  of  this  tract 
to  grazing  purposes. 

Reynold  A.  Seaverson,  Cheyenne  071259 
"C",  A-24429  (Aug.  15,  1947) 

Where  charges  are  made  that  a  grazing 
lessee  has  disposed  of  his  livestock  busi- 
ness and  intends  to  sublease  the  land,  the 
Bur.  of  Land  Management  should  investi- 
gate and  consider  whether  the  lessee  re- 
mains qualified  to  hold  the  lease  and 
whether  the  lease  should  be  reduced  or 
canceled. 

Assignments  of  grazing  leases  must  be 
approved  by  the  Bur.  of  Land  Manage- 
ment. 

A  grazing  lessee  whose  lease  grants  him 
a  preference  right  to  renewal  upon  such 
terms  and  for  such  duration  as  may  be 
fixed  by  the  Govt,  has  a  preference  right 
to  a  new  lease  on  the  lands  superior  to 
those  of  a  new  applicant. 

Where  the  previous  lessee  is  not  a  con- 
tiguous landowner  and  the  conflicting  ap- 
plicant is  a  contiguous  landowner,  the 
previous  lessee  is  generally  not  given  a 
lease  for  as  long  a  term  as  would  be  given 
a  preference-right  applicant  who  holds  con- 
tiguous lands. 

Jess  W.  Yeager  v.  Tom  J.  Hammell  and 
Chas.  M.  Hanson,  Cheyenne  072869,  064385, 
068147,  064828,  064828-A,  A-24557  (Aug. 
20,  1947) 

The  appellants  have  appealed  from  a  de- 
cision of  the  Asst.  Commr.  of  the  General 
Land  Office,  which  offered  to  Ed.  V.  Burg- 
son  a  grazing  lease  of  certain  lands  which 
appellants  also  were  seeking  to  lease  under 
sec.  15  of  the  Taylor  Grazing  Act  and  it 
offered  to  appellants  only  use  of  the  for- 
ties which  they  desired. 

The  three  forties  which  were  in  conflict 
are  described  as  Parcel  A,  Parcel  B  and 
Parcel  C. 

Parcel  A  was  offered  to  appellants  as 
being  accessible  only  over  their  patented 
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lands.  Parcels  B  and  C  were  offered  to 
Burgson,  who  corners  on  B  on  its  north- 
west corner  and  adjoins  C  on  its  west  line. 
This  was  on  the  theory  that  these  forties 
afford  a  gentler  approach  than  does  Burg- 
son's  own  land  to  the  forage  on  a  hill  on 
his  base,  and  therefore  are  necessary  to 
the  proper  use  of  that  base. 

Appellants  object  to  this  offer  on  the 
ground  that  the  spring  in  Parcel  C  is  es- 
sential to  their  cattle  and  that  Parcel  B 
affords  the  necessary  crossing  to  the  spring 
from  their  base  lands  adjoining  B  on  both 
the  north  and  the  west.  They  point  out 
that  this  water  has  serviced  their  cattle 
for  over  50  years  and  contend  there  should 
be  no  interference  with  this  long  use,  which 
they  regard  as  having  given  them  certain 
rights. 

In  this  appeal  Mrs.  Conner  and  Mrs. 
Winn  have  expressed  the  belief  that  by 
their  long  use  of  the  waters  of  this  spring 
they  have  acquired  not  only  the  right  but 
the  exclusive  right  to  the  waters  of  the 
spring. 

As  to  Parcel  B,  Burgson's  land  only  cor- 
ners this,  whereas  Mrs.  Conner  and  Mrs. 
Winn  own  contiguous  land  on  three  sides 
of  it,  west,  north  and  east.  Further,  their 
cattle  have  for  50  years  used  this  forty  as 
a  cross  to  the  spring  to  the  south  and  with- 
out it  would  find  access  to  the  water  in 
the  reserve  practically  impossible.  The  De- 
partment therefore  regards  this  tract  as 
necessary  to  the  proper  use  of  appellant's 
base  lands.  Accordingly,  the  Director  of 
BLM  will  offer  a  10-year  lease  of  Parcel  B 
to  Mrs.  Conner,  Mrs.  Winn  and  James  Mar- 
tin instead  of  to  Burgson  at  an  annual 
rental  of  $2.00. 

Evarista  McCormick  Conner,  et.  ah,  Sacra- 
mento 036079,  035943,  035853  "K",  A-24406 
(Oct.  10, 1947) 

Holebos  has  appealed  from  a  decision  of 
the  Director  of  BLM  rejecting  his  grazing 
lease  application  for  160  acres,  in  favor  of 
T.  W.  Stephens. 

Appellant  in  his  appeal  thinks  he  is  en- 
titled to  strip,  partly  because  the  prior 
owner  of  his  place  is  reported  to  have  used 
all  the  Govt,  land  in  sec.  34  and  partly  be- 
cause he  owns  the  land  on  both  the  east 
and  west  sides  of  this  strip. 
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No  preference  right  to  a  sec.  15  lease  is 
derived  from  prior  use  of  the  desired  tracts 
by  an  applicant  or  by  an  antecedent  owner 
of  the  occupant  of  applicant's  base  lands. 
The  land  ownership  patern  described  by 
appellant  is  not  persuasive  as  to  his  need 
of  the  strip. 

H.  J.  Holebos,  T.  W.  Stephens,  The  Dalles 
032177,  032177-A,  032612-B,  A-24675 
(Nov.  4, 1947) 

The  preference  right  renewal  provision 
in  a  grazing  lease  under  sec.  15  of  the  Tay- 
lor Grazing  Act  confers  on  the  lessee  a  su- 
perior preference  right  to  a  renewal. 

A  lessee's  failure  to  retain  ownership  or 
control  of  any  lands  that  have  been  recog- 
nized as  the  basis  for  a  preference  right 
subjects  the  lease  to  cancellation.  Where 
the  lease  is  about  to  expire,  however,  it  is 
deemed  administratively  desirable  to  have 
the  respective  rights  of  the  lessee  and  of 
a  conflicting  applicant  considered  with  re- 
gard to  new  leases  rather  than  to  initiate 
cancellation  proceedings. 
George  Fred  Hays  v.  Mrs.  Helen  Williams, 
Santa  Fe  07718,  076714  "K",  A-24594 
(Mar.  1,1948) 

Appeal  of  grazing  lease  applicant  will 
not  be  entertained  where  appeal  was  not 
filed  until  after  time  permited  therefor 
by  Rules  of  Practice  and  after  lease  for 
land  involved  had  been  issued  to  a  con- 
flicting applicant. 

Other  things  being  equal,  contiguous 
landowners  are  equally  preferred  in  the 
award  of  lease  regardless  of  the  amount 
of  the  contiguous  land  controlled  by  each 
of  them. 

Where  conflicting  lease  applicants  have 
equal  preference  rights,  an  award  of  a  lease 
by  the  Bur.  of  Land  Management  to  one 
applicant  will  not  be  disturbed  where 
another  aapplicant  shows  only  that  he  has 
equal  need  for  the  same  lands. 
Fred  D.  Williams,  Pueolo  058064  "K", 
A-25124  (Mar.  1,  1948) 

Where  a  lease  issued  under  sec.  15  of 
the  Taylor  Grazing  Act  provides  that  the 
lessee  shall  be  accorded  a  preference  right 
to  a  new  lease  at  the  expiration  of  the 
original  lease  "upon  such  terms  and  for 
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such  duration  as  may  be  fixed  by  the 
lessor,"  the  terms  of  the  new  lease  need 
not  be  of  the  same  duration  as  that  of  the 
original  lease. 

R.  J.  Cruce  and  Tom  White,  Billings 
038443,  089821  "K",  A-24682  (Apr.  1, 1948) 
Where  grazing  lease  applicant  submits 
evidence,  which  was  not  available  to  the 
Bur.  of  Land  Management,  tending  to  show 
that  applicant  has  a  preference  right  to 
lease  lands  for  which  his  application  was 
rejected  by  the  Bureau,  case  is  remanded 
to  the  Bureau  for  consideration  of  the 
evidence. 

Lee  Arthur  D.   Williams,  Pueblo  059434 
"K",  A-25165   (Apr.  15,  1948) 

Division  of  Public  Lands  and  Grazing 
Leases. 

The  fact  that  a  preference-right  appli- 
cant for  a  section  15  grazing  lease  might 
trespass  on  privately  owned  lands  in  trav- 
eling to  the  Federal  range  is  only  one  of 
the  factors  to  be  considered  in  determining 
whether  such  a  lease  should  be  granted. 

Where  a  grazing  lease,  if  issued  to  an 
applicant  on  the  basis  of  ownership  of  base 
lands,  would  be  subject  to  cancellation  be- 
cause the  applicant  had  already  sold  the 
base  lands,  his  preference  rights  based  on 
such  ownership  will  be  disregarded  in  de- 
termining what  lands,  if  any,  should  be 
leased  to  that  applicant. 

Where  two  applicants  for  grazing  leases 
have  equal  preference  rights,  the  leases 
should  be  awarded  on  the  basis  of  the  land 
use  pattern,  the  applicants'  equities,  their 
comparative  ability  effectively  to  utilize 
the  range  properly,  the  amount  of  Federal 
range  necessary  to  permit  proper  use  of 
the  base  land,  and  other  factors  relevant 
to  the  purposes  of  the  Taylor  Grazing  Act. 
Henry  Mitchell  v.  Sawyer-Otondo  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-25337 
(June  2,  1948) 

Where  two  applicants  for  grazing  leases 
have  equal  legal  preference,  but  one  appli- 
cant's range  is  seriously  overgrazed  while 
the  other  conducts  his  grazing  operations 
under  proper  range  practices,  the  Govt's, 
interest  would  be  better  served  by  a  lease 
to  the  latter  applicant. 
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Where  an  applicant  has  fenced  the  Govt, 
land  within  his  range  without  authority, 
he  should  be  required  to  pay  for  the  pre- 
vious unauthorized  use  of  the  tract  during 
the  time  when  it  was  so  fenced,  and  such 
requirement  may  be  imposed  upon  him  as 
a  condition  to  the  issuance  of  a  grazing 
lease  to  him. 

Carl  E.  Linsey  v.  B.  A.  Wheaton,  Spokane 
019820,  019844  "LU",  A-25225  (June  14, 
1948) 

Where  conflicting  lease  applicants  may 
have  equal  preference  rights,  an  award  of 
a  lease  by  the  Bur.  of  Land  Management 
will  not  be  disturbed  if  the  lease  is  granted 
to  one  applicant  who  can  utilize  it  to  better 
advantage  on  the  basis  of  need  and  good 
range  management. 

Sage  Creek  Cattle  Association,  Cheyenne 
072703  "K",  A-24568  (July  29,  1948) 

Although  sec.  15  of  the  Taylor  Grazing 
Act  recognized  certain  preferences  based 
on  ownership  or  control  of  land,  such  rights 
are  not  gained  by  long  use  of  the  public 
domain. 

Grabbert  Brothers  v.  Henry  Sayles,  et.  al., 
Cheyenne  072661,  058058,  058698,  062406, 
062Jf66  "ii",  A-24571  (Aug.  10,  1948) 

A  nonpreference  right  application  for  a 
grazing  lease  on  land  withdrawn  from  a 
stock  driveway  which  is  in  conflict  with 
applications  of  persons  with  preference 
rights  on  the  basis  of  interests  in  adjoin- 
ing land  was  properly  rejected. 
Broksle  Bros.,  et  al.,  Great  Falls  086160 
"K",  A-25376   (Aug.  12,  1948) 

Under  sec.  15  of  the  Taylor  Grazing  Act 
contiguous  owners  have  an  equal  prefer- 
ence to  lease  isolated  tracts  to  the  extent 
necessary  for  the  proper  use  of  contiguous 
lands. 

Nathan  W.  Huckaby,  Sacramento  036918, 
037418  "LV",  A-25369   (Sept.  24,  1948) 

Although  the  Department  usually  ac- 
quiesces in  voluntary  agreements  made  by 
conflicting  applicants  for  grazing  leases, 
it  is  not  bound  by  such  agreements. 

Where  the  record  contains  no  evidence 
of  an  agreement  reached  between  conflict- 
ing preference-right  applicants  and  in  the 


411 


GRAZING  LEASES— Continued 

PREFERENCE  RIGHT  APPLICANTS— Con. 

absence  of  a  showing  that  the  preference- 
right  applicants  have  been  violated,  the 
decision  of  the  Bur.  of  Land  Management 
awarding  the  land  to  the  other  applicant 
will  not  be  disturbed. 

C.  C.  Billing sley  and  Everett  Boivman, 
Phoenix  076292 A,  079286 A,  A-24560  (Nov. 
22,  1948) 

Grazing  Lease  Application. 

A  claim  of  a  preference  right  to  a  grazing 
lease  under  sec.  15  of  the  Taylor  Grazing 
Act  was  properly  rejected  where  the  base 
lands  claimed  by  the  applicant  are  not  ad- 
jacent to  the  lands  applied  for,  according 
to  the  official  plats  of  the  Department. 
Philip  8.  Mahoney,  Buffalo  035034  "LU", 
A-25282  (Feb.  25,1919) 

A  case  in  which  an  appellant  asserts  that 
a  successful  applicant  for  a  grazing  lease 
who  was  preferred  because  of  the  control 
of  certain  adjoining  land,  no  longer  owns 
that  land  should  be  remanded  for  a  field 
investigation. 

William  A.  Taylor  and  Raymond  Taylor 
v.  George  E.  Astle,  Blackfoot  054846, 
055306  "LET,  A-25651  (Mar.  25,  1949) 

Grazing  Leases. 

Where  two  persons  apply  for  a  grazing 
lease  on  the  same  land  and  where  both 
show  a  preference  right  to  the  land  by 
virtue  of  ownership  of  adjoining  land,  it 
is  proper  to  award  the  lease  to  the  applicant 
whose  need  for  the  land  is  greater. 
Paul  Gray,  Pueolo  057962  "CSU",  A-25708 
(July  8,  1919) 

Where  two  persons  apply  for  a  grazing 
lease  on  the  same  land  and  where  each 
shows  a  preference  right  to  land  by  virtue 
of  the  ownership  of  contiguous  land,  it  is 
proper  to  award  the  lease  on  the  basis  of 
the  land  use  pattern,  the  equities  of  the 
applicants,  the  comparative  ability  of  the 
applicants  effectively  to  utilize  the  range 
under  proper  range  management  practices, 
the  amount  of  Federal  range  that  is  "nec- 
essary to  permit  proper  use"  of  the  prefer- 
ence right  applicant's  base  land,  and  any 
other  factors  which  are  pertinent  to  the 
purposes  of  the  Taylor  Grazing  Act. 
Mary  A.  Boyer,  Denver  051091-A,  A-25739 
(July  28,  1949) 
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Under  sec.  15  of  the  Taylor  Grazing  Act, 
a  preference  right  to  a  lease  is  conditioned 
upon  ownership  or  control  of  lands  which 
are  of  nonpublic  land  status,  which  for 
their  proper  utilization  depend  upon  the 
land  sought,  and  which  are  contiguous 
thereto  or  which  corner  on  tracts  embrac- 
ing 760  acres  or  less  and  open  to  lease  in 
their  entirety  for  90  days  after  being  of- 
fered for  lease. 

Lands  already  included  in  a  sec.  15  lease 
are  not  of  nonpublic  land  status  and  do 
not  confer  a  preference  right. 

Where  two  or  more  applicants  under  sec. 
15  have  equal  preference  rights,  the  lease 
award  is  made  in  the  discretion  of  the 
Secretary. 

Water  rights  are  not  a  basis  for  a  stat- 
utory preference  right  under  sec.  15,  but 
may  be  an  important  consideration  as  be- 
tween competing  applicants  who  are  on  the 
same  footing  through  preference  rights. 

A  right-of-way  over  lands  in  a  grazing 
lease  may  be  granted  by  the  Govt,  to  a 
qualified  third  party  upon  proper  applica- 
tion. 

Kester  J.  Billingsley  and  C.  C.  Billingsley, 
Phoenix  075911,  077584,  078633,  079493,  A- 
25542  (Dec.  23, 1949) 

One  who  asserts  a  claim  of  preference 
right  to  a  grazing  lease  must  show  that  he 
is  the  lawful  occupant  of  land  contiguous 
to  the  area  of  public  land  sought  by  him. 

Even  though  the  lawful  occupant  of  con- 
tiguous land  may  presently  have  an  insuffi- 
cient number  of  livestock  to  make  proper 
use  of  the  public  range  which  he  seeks  to 
lease,  the  issuance  of  a  two-year  lease  may 
be  proper  in  order  to  afford  him  an  oppor- 
tunity to  demonstrate  his  ability  to  expand 
his  livestock  operations. 
Sherwood  O.  Mudgett,  Sacramento  037091, 
039491,  A-25799  (Mar.  7,  1950) 

An  application  by  a  preference-right 
claimant  for  a  grazing  lease  will  be  denied 
where  the  land  applied  for  is  already  in- 
cluded in  a  10-year  grazing  lease  and  there 
is  not  legal  basis  for  canceling  or  modify- 
ing the  outstanding  lease. 
David  E.  West,  Cheyenne  080481,  A-25890 
(Aug.  14,  1950) 
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An  application  for  a  grazing  lease  which 
includes  land  to  which  the  applicant  has 
no  preference  right  must  be  rejected  as  to 
such  land  if  a  preference-right  applicant 
has  applied  for  a  lease  on  the  same  land 
for  use  in  connection  with  his  contiguous 
land. 

Alfred     L.     Matthias,     Spokane     018219, 
020169,  A-25915  (Nov.  7,  1950) 

An  application  for  public  sale  will  be 
rejected  where  the  land  is  now  under  lease 
to  another  person  for  grazing  purposes  and 
the  sale  of  the  land  would  seriously  dis- 
rupt the  grazing  activities  of  the  lessee. 
William  R.  Andrew,  Spokane  020290,  A- 
25943  (Nov.  10, 1950) 

Where  there  are  two  or  more  preferen- 
tial applicants  for  grazing  leases  on  the 
same  public  land,  the  award  of  the  lease 
should  be  made  on  the  basis  of  the  land-use 
pattern,  the  applicants'  equities,  their  com- 
parative ability  effectively  to  utilize  the 
range  properly,  the  amount  of  Federal 
range  necessary  to  permit  proper  use  of 
the  base  land,  and  other  factors  relevant 
to  the  purposes  of  the  Taylor  Grazing  Act. 
Paul  Lauzier  Estate,  Spokane  019272,  A- 
25973  (Dec.  28, 1950) 

Division  of  Grazing  Lands. 

Where  conflicting  preference- right  appli- 
cations are  filed  for  grazing  leases,  a  divi- 
sion for  leasing  purposes  of  the  available 
public  land  by  the  district  range  manager 
will  not  be  disturbed  where  it  appears 
from  a  review  of  all  the  factors  involved 
that  the  division  was  equitable. 
Wendell  and  Eliot  Smith,  Blackfoot  055825, 
A-26199  (June 27, 1951) 

The  unqualified  90-day  preference  right 
given  by  sec.  15  of  the  Taylor  Grazing  Act 
to  the  owners,  homesteaders,  lessees,  or 
other  lawful  occupants  of  land  contiguous 
to  or  cornering  on  an  isolated  or  discon- 
nected tract  of  public  land  embracing  760 
acres  or  less  has  now  expired  as  to  any 
land  which  became  subject  to  leasing  under 
sec.  15  more  than  90  days  prior  to  the  cur- 
rent date. 

Archie  M.  Dickey,  Pueblo  059981,  059133 
A-26305  (Mar.  20, 1952) 
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A  claim  of  preference  right  to  a  grazing 
lease  under  sec.  15  of  the  Taylor  Grazing 
Act  is  properly  rejected  where  the  base 
lands  claimed  by  the  applicant  are  not  con- 
tiguous to  the  lands  sought  by  the  appli- 
cant. 

./.  8.  Stone,  New  Mexico  02121,  A-26476 
(Nov.  14, 1952) 

Where  only  one  subdivision  of  land  was 
offered  for  public  sale,  it  was  properly 
awarded  to  the  owner  of  contiguous  land 
who  asserted  his  preference  right  to  pur- 
chase within  the  time  allowed  by  the  notice 
of  the  sale,  met  the  highest  bid  price,  and 
was  the  applicant  for  the  sale. 

When  an  owner  of  land  contiguous  to  an 
isolated  tract  offered  at  public  sale  his 
preference  right  to  purchase  the  tract  with- 
in the  30-day  period  allowed  for  the  asser- 
tion of  such  rights,  there  is  no  obligation 
that  departmental  personnel  inform  other 
contiguous  owners  that  one  such  owner 
has  qualified. 

The  holder  of  a  grazing  lease  on  public 
land  has  no  preference  right,  by  reason  of 
the  lease,  to  purchase  such  land  when  it  is 
offered  at  public  sale. 

Henry  Petz,  Wyoming  08263,  A-26787 
(Oct.  22,  1953) 

The  award  of  grazing  leases  apportion- 
ing the  available  public  range  among  con- 
flicting applicants  will  not  be  disturbed 
where  the  apportionment  is  based  upon 
statutory  preference  rights,  the  applicants' 
equities,  and  land  use  factors  relevant  to 
the  purposes  of  the  Taylor  Grazing  Act. 

The  Taylor  Grazing  Act  does  not  require 
that  the  determination  as  to  the  allowance 
of  leases  pursuant  to  sec.  15  of  the  act  be 
made  on  the  record  after  an  opportunity 
for  a  hearing. 

Mrs.  Jessie  Gomez,  J.  H.  Young,  Phoenix 
076981-A,  081282,  A-26769-70  (Nov.  16, 
1953) 

RENEWAL 

Grazing  lease  renewed.  Appeal  from  the 
General  Land  Office. 

Leonard  A.  McCullough,  Ray  De  Gering 
and  Timothy  C.  De  Veny,  Cheyenne  060930, 
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068416,    068417    "K",    A-23941    (Jan.    31, 
1945) 

Grazing  lease  renewal.  Motion  for  re- 
hearing and  Protests. 
Nick   Krannawitter,    Lillie   Sutton  Boyd, 
Santa    Fe    011201,    014816    "K",    A-23931 
(Feb.  16,  1945) 

Offer  of  renewal  grazing  lease  revoked. 
Appeal  from  the  General  Land  Office. 
Alva     Smith,     Spokane     018209,     018401, 
019186,  019341,  019356,  A-24136   (Mar.  8, 
1946) 

Offer  of  renewal  grazing  lease  revoked ; 
new  lease  offered;  reversed. 

Exercise  of  supervisory  authority. 
Alva     Smith,     Spokane     018209,     018401, 
019341,    019356    "K",    A-24136    (Apr.    12, 
1946) 

A  lessee  whose  course  of  conduct  has 
been  violative  of  material  provisions  of  the 
lease  and  of  departmental  rules  applicable 
thereto  has  forfeited  any  preference  right 
of  renewal. 

As  to  future  leasing  of  these  lands  to 
that  lessee,  the  land  appears  to  be  neces- 
sary to  the  proper  use  of  base  lands  of 
other  conflicting  applicants. 
J.  P.  Wilson,  Denver  051582  "K",  A-24183 
(Apr.  12,  1946) 

Application  for  renewal  of  grazing  lease 
denied. 

Preference  right  of  renewal  in  sec.  15 
grazing  lease  is  forfeited  where  it  appears 
that  lessee  has  committed  material  breach 
of  the  lease  containing  the  renewal  clause. 
J.  P.  Wilson,  Denver  051582  "K",  A-24183 
(Apr.  12,  1946) 

Application  for  renewal  of  grazing  lease 
granted  in  part  and  denied  in  part. 
Gerald    M.    Darrow,    Lloyd    E.    Darrow, 
George  W.  Darrow,  Buffalo  035203  "K", 
A-24211  (Apr.  12,  1946) 

Renewal  of  Grazing  Leases. 

The  preference  right  to  renewal  con- 
tained in  a  grazing  lease  is  one  of  the 
authorized  "terms  and  conditions  the  Sec- 
retary may  prescribe"  under  sec.  15  of  the 
Taylor  Grazing  Act  and  constitutes  a  con- 
tractual preference  right  superior  to  any 
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preference   right  which  a  new  applicant 
could  assert. 

W.  L.  Beal  v.  Deer  Lodge  Farms  Co.,  Great 
Falls  085921,  082142  "Jf\  A-24203  (June 
18,  1946) 

Motion  for  Rehearing. 

No  grounds  advanced  for  reversing  deci- 
sion granting  renewal  of  grazing  lease 
pursuant  to  clause  giving  Estate  a  prefer- 
ence right  to  such  renewal.  Motion  denied. 
Estate  of  D.  M.  Ooerman,  Cheyenne  059430 
UK",  A-24176  (July  2,  1946) 

Application  for  Renewal  of  Grazing 
Lease  Denied. 

Upon  application  for  preference  right  re- 
newal of  a  grazing  lease,  amount  of  lands 
will  be  reduced  where  shown  that  applicant 
did  not  use  lands  during  period  of  initial 
lease  for  his  own  cattle,  rented  the  lands 
to  another,  and  now  offers  no  facts  to  show 
that  he  will  have  need  for  the  lands. 
J.  P.  Wilson,  Denver  051582  "K",  A-24183 
(Aug.  9,  1946) 

Grazing  Lease  Application  Rejected. 

1.  Contractual  right  to  renewal  of  graz- 
ing lease  is  superior  to  any  right  assertable 
by  adverse  applicant. 

2.  No  doctrine  of  "commensurate  rights" 
in  connection  with  grazing  leases  under  sec. 
15,  Taylor  Grazing  Act. 

Kester  J.  Billingsley  v.  Mrs.  Vena  Childers 
and  C.  C.  Billingsley,  Phoenix  015911, 
011221,  011584,  018633,  019493  UK'\  A- 
24379  (Sept.  9,  1946) 

Appeal  from  the  Bureau  of  Land  Man- 
agement. Grazing  lease  application  re- 
jected in  part,  suspended  in  part. 

An  applicant  for  renewal  of  his  grazing 
lease  pursuant  to  a  provision  thereof  ac- 
cording him  the  preference  right  to  a  new 
lease  has  a  superior  preference  to  a  new 
lease. 

Jacoo  Henry  Young  v.  James  M.  Smith  and 
L.  C.  Cooley,  Phoenix  081282,  080150, 
016483,  018383,  019846,  080854,  A-24442 
(Oct.  16,  1946) 

Appeal  from  the  Bureau  of  Land  Man- 
agement. Grazing  lease  application  re- 
jected in  part,  suspended  in  part. 

An  applicant  for  renewal  of  his  grazing 
lease  pursuant  to  a  provision  thereof  ac- 
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cording  him  the  preference  right  to  a  new 
lease  has  a  superior  preference  to  a  new 

lease. 

Prior  residence  is  no  legal  basis  for  pref- 
erence to  a  grazing  lease. 
L,  C.  Cooley  v.  James  M.  Smith,  Phoenix 
0808H,  080150,  081282  "K",  A-24454  (Oct. 
16,  1946) 

Action  on  grazing  lease  application  and 
petition  for  renewal. 

Motion  for  rehearing  by  grazing  lease 
claimant  denied  where  land  sought  had 
been  awarded  to  another  claimant  who 
had  a  contractual  right  to  renew  his  graz- 
ing lease  as  to  the  land. 
Elmer  R.  Chandler,  Dan  O'Keeffe,  Sacra- 
mento 029619,  034886  "K",  A-24137  (Dec. 
24,  1946) 

Application  for  grazing  lease  denied  in 
part. 

In  conflict  over  sec.  15  grazing  lease, 
serial  photos  and  contour  maps  made  from 
them  show  that  one  applicant  will  be  de- 
prived of  water  unless  certain  requested 
lands  are  included  in  his  lease.  In  addition, 
such  applicant  has  contractual  right  to 
renewal  of  former  lease. 
Fred  V.  Waters,  Cheyenne  058991,  063267 
"K",  A-23967  (Mar.  6,  1947) 

Grazing  Lease  Application  Rejected. 

The  lands  involved  were  included  in  a 
consolidated  lease  issued  for  a  term  of  5 
years  to  Julio  Ramirez,  who  died  during 
the  lease  term.  Leasehold  and  goats  grazed 
thereon  were  conveyed  to  Domingo  Ra- 
mirez, who  at  about  the  same  time  con- 
veyed same  to  Emeterio  Romero  for  $10 
and  "other  valuable  consideration." 

Romero  applied  for  a  renewal  of  the 
lease  and  submitted  a  supplemental  appli- 
cation for  additional  lands  contiguous  to 
the  lands  which  had  been  under  lease. 
Farra  filed  an  application  which  conflicted 
in  part  with  a  contractual  right  of  renewal, 
subject  to  appropriate  change  in  terms. 

Farra  has  appealed.  Contends  that  the 
decision  of  the  Bureau  awards  a  lease  to 
aliens  in  contravention  of  a  departmental 
regulation  which  restricts  the  issuance  of 
grazing  leases  to  "any  person  who  is  a  citi- 
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zen  of  the  U.S..  or  who  has  declared  his 
intention  to  become  a  citizen  *  *  *." 

Investigation  shows  that  Ramirez  and 
Romero  are  related  by  marriage. 

Romero  claims  to  own  the  goats  grazed 
on  the  land  by  virtue  of  his  purchase  from 
Domingo  Ramirez. 

If  Romero  truly  owns  the  goats  grazing 
on  the  premises,  he  is  entitled  to  a  renewal 
of  his  lease  and  to  the  additional  lands 
which  are  needed  by  him  for  proper  use  of 
his  base  lands.  On  the  other  hand,  if  Rami- 
rez is  the  owner  of  the  goats,  it  would  be 
necessary  to  suspend  issuance  of  a  new 
lease  to  Romero  pending  the  sending  of  a 
formal  notice  of  proposed  cancellation  of 
the  renewal  right  and  the  taking  of  appro- 
priate action  subsequent  thereto. 

Farra  also  states  that  he  is  a  home- 
steader and  is,  therefore,  entitled  to  a  pref- 
erence right  to  the  lands  involved.  Home- 
steaders, as  well  as  others,  who  control 
lands  contiguous  to,  and,  in  some  instances, 
cornering  upon,  those  offered  for  lease  are 
entitled  to  a  preference  right  in  the  circum- 
stances described  by  sec.  15  of  the  Taylor 
Grazing  Act.  But  Farra,  unlike  Romero, 
neither  owns  nor  otherwise  controls  lands 
contiguous  to  or  cornering  upon  the  lands 
here  involved. 

Charles  L.  Farra  v.  Emeterio  Romero, 
Phoenix  08227 J,  "K",  A-24431  (June  3, 
1947) 

Application  for  grazing  lease  remanded 
for  further  investigation. 

Charles  L.  Farra  and  Emeterio  Romero 
are  conflicting  applicants  for  a  lease  of 
certain  grazing  lands  in  Arizona. 

Romero  seeks  a  renewal  of  a  former 
lease,  while  Farra  contends  that  Romero 
seeks  the  lease  for  the  benefit  of  an  in- 
eligible alien,  who  owns  the  goats  which 
would  graze  on  the  land  were  the  lease 
to  be  awarded  to  Romero. 

Bur.  of  Land  Management  awarded  the 
lease  to  Romero,  but  on  appeal  to  this  De- 
partment, the  matter  was  remanded  for 
further  investigation  as  to  the  beneficiary 
of  the  lease  in  the  event  it  issued  to  Ro- 
mero. Motion  for  rehearing  filed.  There  is 
no  reason  for  modifying  the  departmental 
decision  save,  perhaps,  to  emphasize  that 
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thorough    investigation   he    made    of   the 

ownership   of  the  goats  involved  in  this 

proceeding. 

Charles    L.    Farra   v.    Emeterio   Romero, 

Phoenix  082274,  A-24431  (July  17,  1947) 

Petition  for  renewal  denied  by  Bureau  of 
Land  Management. 

Burt  Myers,  Phoenix  078482  "K",  A-24464 
(Sept.  18,  1947) 

The  preference  right  renewal  provision 
in  a  grazing  lease  under  sec.  15  of  the 
Taylor  Grazing  Act  confers  on  the  lessee 
a  superior  preference  right  to  a  renewal. 

A  lessee's  failure  to  retain  ownership  or 
control  of  any  lands  that  have  been  rec- 
ognized as  the  basis  for  a  preference  right 
subjects  the  lease  to  cancellation.  Where 
the  lease  is  about  to  expire,  however,  it  is 
deemed  administratively  desirable  to  have 
the  respective  rights  of  the  lessee  and  of 
a  conflicting  applicant  considered  with  re- 
gard to  new  leases  rather  than  to  initiate 
cancellation  proceedings. 
George  Fred  Hays  v.  Mrs.  Helen  Williams, 
Santa  Fe  077718,  076714  "K",  A-24594 
(Mar.  1,  1948) 

Where  a  lease  issued  under  sec.  15  of 
the  Taylor  Grazing  Act  provides  that  the 
lessee  shall  be  accorded  a  preference  right 
to  a  new  lease  at  the  expiration  of  the 
original  lease  "upon  such  terms  and  for 
such  duration  as  may  be  fixed  by  the  les- 
sor," the  terms  of  the  new  lease  need  not 
be  of  the  same  duration  as  that  of  the 
original  lease. 

R.    J.    Cruce    and    Tom    White,    Billings 
038443,  039821  "K",  A-24682  (Apr.  1, 1948) 

The  contractual  right  to  a  renewal  of  a 
grazing  lease,  held  by  one  who  has  violated 
the  terms  and  conditions  of  his  original 
lease,  may  be  declared  forfeited  after 
notice  and  opportunity  to  the  lessee  to 
make  a  showing. 

One  who  is  not  engaged  in  the  live- 
stock business  may  not  obtain  a  grazing 
lease  under  sec.  15  of  the  Taylor  Grazing 
Act,  as  amended  (43  U.S.C.  315m,  1946 
Ed.) 

Bryant  Adams,  Denver   051434   "K",   A- 
24693  (Jan.  5, 1949) 
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It  is  proper  to  deny  petitions  for  re- 
newals of  grazing  leases  as  to  those  lands 
embraced  in  the  leases  which  are  more 
valuable  for  leasing  under  the  terms  of 
the  Small  Tract  Act  than  they  are  for 
grazing  purposes. 

A  proposal  to  exchange  privately  owned 
lands  for  lands  previously  proposed  for 
classification  but  not  yet  classified  under 
the  Small  Tract  Act  should  receive  con- 
sideration on  its  merits. 
Albert  Mendel,  Los  Angeles  054617,  054910, 
054910-A,  A-24643  (Jan.  25, 1949) 

Grazing  Lease  Application  Rejected. 

Where  an  allocation  of  grazing  lands  has 
been  accepted  by  disputing  lease  applicants 
as  constituting  a  fair  land-use  pattern,  the 
award  will  not  be  disturbed  upon  petition 
for  renewal  when  there  has  been  no  change 
in  the  rights  and  equities  of  the  parties. 
Olen  Bell,  Robert  W.  Dalzell,  Buffalo 
037163,  037164,  A-25412  (Feb.  9,  1949) 

When  a  petition  for  the  renewal  of  a 
grazing  lease  is  denied  as  to  part  of  the 
land  applied  for  solely  because  it  is  decided 
that  another  and  conflicting  applicant  can 
make  better  use  of  the  land,  and  the  con- 
flicting application  is  subsequently  with- 
drawn, the  petition  for  renewal  should  be 
allowed. 

When  the  petition  for  the  renewal  of  a 
grazing  lease  is  denied  and  a  lease  of  the 
land  is  offered  to  another,  solely  because 
the  livestock  of  the  petitioner  trespassed 
on  the  land  of  the  proposed  lessee,  and  the 
petitioner  constructs  a  fence  to  prevent  this 
trespass,  he  should  be  granted  a  lease  on 
the  land  if  it  appears  that  the  equities 
favor  such  action  and  that  the  fence  which 
has  been  built  will  prevent  future  tres- 
passes. 

George  F.  and  Floyd  M.  Baker,  Saeramento 
031952,  A-25848  (Aug.  16,  1950) 

GRAZING  PERMITS  AND  LICENSES 
GENERALLY 

The  word  "license,"  both  in  law  and  gen- 
eral usage,  connotes  the  grant  of  a  tempo- 
rary privilege,  and  as  such  it  is  to  be  under- 
stood when  used  in  connection  with  grazing 
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privileges.  Thus  the  fact  that  grazing  li- 
censes for  a  certain  number  of  livestock 
have  been  issued  over  a  period  of  several 
years,  during  which  period  sufficient  infor- 
mation to  permit  determination  of  the  al- 
lowable extent  of  an  applicant's  license  had 
not  been  obtained,  does  not  require  the 
renewal  of  such  a  license  if  information 
now  available  shows  that  the  previous  li- 
censes were  greater  than  those  to  which 
the  applicant  was  entitled.  Affirmed — by 
Stull,  appr'd  Asst.  Secy. 
George  Carson  and  Sons,  A-23584  (Apr. 
28,  1943) 

Application  for  a  1943  grazing  license  in 
Oregon  Grazing  District  No.  6  (Baker)  re- 
jected in  part. 

Appeal  from  the  Grazing  Service.   Af- 
firmed— by  Stull,  signed  "by  Chapman. 
Fine  Sheep  Co.,  A-23680  (May  10,  1944) 

Application  for  1942-1943  grazing  license 
in  Wyoming  Grazing  District  No.  2  (Wind- 
river).  Appeal  from  the  Grazing  Service. 
Rejected.  Dismissed  by  Stull,  sgd.  by  As- 
sistant Secretary  Chapman. 
William  Kyne,  Merriam  Company,  Inter- 
vener, A-23746  (Aug.  19,  1944) 

Application  for  1942-1943  grazing  license 
in  Arizona  Grazing  District  No.  1.  Denied. 
Appeal  from  the  Grazing  Service. 
Wayne  C.  Gardner,  Clarence  Lamoreaux, 
George  Seegmiller,  B.  F.  Childers,  Inter- 
veners, A-23836  (Jan.  31,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Dorothy  E.  Longer  oft,  Sacramento  035752 
"C",  A-24001  (Feb.  28, 1945) 

Grazing  Service.  Claim  should  be  allowed 
under  the  act  of  Dec.  28, 1922,  damage  hav- 
ing been  caused  by  the  negligence  of  a 
Government  employee. 
Solicitor's  Opinion,  M-33934  (Feb  28 
1945) 

Application  for  1943-1944  grazing  license 
in  New  Mexico  Grazing  District  No.  2. 
Departmental  decision  modified.  Appeal 
from  Grazing  Service. 

M.   S.   Major,   Carlos  P.   Sanchez,   Inter- 
vener, A-23834  (Apr.  20,  1945) 
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Issuance  of  grazing  permits  for  the  Jack- 
son Hole  National  Monument  area  during 
the  1945  season. 
Memorandum  (June  8,  1945) 

Application  rejected  in  part.  Appeal  from 
the  Grazing  Service. 

Raymond  Parus,  Patan  Land  and  Cattle 
Co.,  Charles  H.  Jackson,  Jr.,  Interveners, 
A-24039  (July  12,  1945) 

Application  for  1944-1945  grazing  privi- 
leges in  New  Mexico  Grazing  District 
No.  4.  Application  rejected  in  part. 
L.  Edward  Edgington,  G.  Y.  Clayton,  Osie 
Danlcy,  Kie  Danley,  Interveners,  A-24108 
(Aug.  8,  1945) 

Application  for  1943-1944  Grazing  Li- 
cense in  Nevada  Grazing  District  No.  1. 
Motion  for  Rehearing. 
Raymond  Parus,  Pctan  Land  and  Cattle 
Company,  Charles  II.  Jackson,  Jr.,  Inter- 
I    nors,  A-24039   (Nov.  5,  19 4 5) 

Claim  for  Damage  to  Property. 
Solicitors  Opinion,  M-34242  (Jan.  4,  1946) 

Where  Idaho  lands  held  submarginal  for 
dry  farming  under  the  Enlarged  Home- 
stead Act  have  grazing  value  for  about  5 
animal  units,  a  grazing  permit  may  be  had 
and  will  enable  applicant  to  utilize  and 
thus  avert  the  loss  of  improvements  which 
he  unlawfully  placed  on  the  land  in  antici- 
pation of  allowance  of  his  enlarged  home- 
stead application. 

Henry  R.  Cahoon,  Blackfoot  05431/f  "C", 
A-24257  (Apr.  9,  1946) 

Eligibility  for  official  position  of  a  person 
who  has  the  following  interests  in  public 
lands : 

Pending  application  to  exchange  private 
lands  for  public  lands. 

A  10-year  grazing  allotment  permit. 

A  grazing  license  on  a  year-to-year  basis 
and  undisclosed  interests  in  4  livestock 
outfits. 

Decided: 

If  this  person  should  be  employed  his 
application  for  an  exchange  would  have  to 
be  denied,  he  could  receive  no  renewal  or 
increase  in  benefits  under  any  grazing  per- 
mit and  he  could  acquire  no  other  rights 
in  public  lands.  As  to  interests  in  public 
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lands  held  by  this  person  at  the  time  of 
his  employment  while  there  is  no  law 
against  his  continuing  to  hold  them,  it  is 
not  sound  public  policy  to  allow  him  to 
do  so. 
Memorandum  (Dec.  12,  1946) 

Motion  for  rehearing.  Applications  for 
1945  grazing  privileges  in  Montana  Grazing 
District  No.  2.  Motion  denied. 

Applicants  for  grazing  permits  must 
have  sufficient  land  or  water  to  insure 
year-round  operation. 
E.  L.  Alexander,  Appellant  v.  August 
Anderson,  Intervenor,  A-24291  (Dec.  23, 
1946) 

Under  sec.  2(1)  of  the  Federal  Range 
Code,  any  prior  water  which  ceases  to  be 
used  for  a  livestock  operation  loses  its 
priority. 

J.  R.  Livingston,  Appellant  v.  Angela  G. 
and  Ben  G.  Scott,  Intervenors,  A-24500 
(July  25,  1947) 

Affirming  denial  of  application  for  in- 
clusion of  land  in  grazing  allotment,  Ari- 
zona   Grazing    District    No.    1    (Arizona 
Strip). 
James  Bundy,  A-24438  (Aug.  20, 1947) 

Grazing  Lease  Application  Rejected. 
Substitute  Lease  Offered. 

A  grazing  lease  application  may  prop- 
erly be  rejected  where  the  land  applied  for 
appears  to  be  of  greater  value  for  the  use 
and  development  of  the  land  of  conflicting 
applicants  than  for  the  land  on  which  the 
rejected  application  is  based,  and  where 
other  public  land,  which  will  meet  the 
grazing  needs  of  the  persons  who  submitted 
the  rejected  application,  can  be  offered  to 
them. 

Julia  Vidano,  et  ah,  Pueblo  059219,  A-25748 
(Jan.  10,  1950) 

The  priority  of  stock  waters  for  the  issu- 
ance of  grazing  licenses  depends  upon  their 
use  during  the  priority  period,  and  their 
use  by  greater  numbers  of  livestock  during 
any  subsequent  period  will  not  affect  that 
priority. 

Emery  E.  Poor,  S.  G.  Madrill,  et  ah,  Inter- 
venor s,  A-25807  (June  27,  1950) 
269-098 — 74 35 
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A  protest  against  the  allowance  of  a 
State's  selection  of  land  included  in  the 
Protestant's  grazing  allotment  will  be  dis- 
missed where  the  selected  land  is  sur- 
rounded on  three  sides  by  privately  owned 
land,  none  of  which  belongs  to  the  pro- 
testant  and  there  is  no  evidence  that  the 
protestant's  grazing  operations  will  be  in- 
terfered with  substantially  by  the  allow- 
ance of  the  selection. 

State  of  Utah,  Levi  A.  Neilson,  Protest 
Against  State  Selection,  A-25885  (Aug.  4, 
1950) 

Under  the  Federal  Range  Code  of 
Mar.  16,  1938,  grazing  privileges  on  the 
Federal  range  could  be  granted  only  if  a 
properly  supported  application  had  been 
filed  for  such  privileges. 

Where  an  applicant  for  grazing  privi- 
leges received  a  permit  for  all  the  land  for 
which  he  had  applied  and,  in  addition,  for 
a  substantial  acreage  of  Federal  range  for 
which  he  had  not  applied  and  for  which 
he  did  not  offer  any  base  property,  the 
permit  is  subject  to  cancellation  to  the 
extent  that  it  includes  such  additional 
range. 

Where  a  corrected  permit  is  issued  under 
the  Taylor  Grazing  Act,  in  replacement  of 
a  10-year  permit  which  contained  an  error, 
the  corrected  permit  cannot  be  issued  for 
a  period  which  would  carry  it  beyond  the 
original  10-year  term  of  the  original  permit. 
James  C.  Boyd,  Appellant,  Frank  A.  Hub- 
bell  Co.,  Intervenor,  A-25772  (Jan.  12, 
1951) 

The  failure  to  file  an  appeal  within  the 
time  fixed  by  the  governing  regulation 
warrants  the  dismissal  of  an  appeal 
tardily  filed. 

A  person  applying  for  a  grazing  license 
or  permit  is  not  a  qualified  applicant  un- 
less he  is  engaged  in  the  livestock  business 
on  the  date  of  his  application. 
John  F.  MacPherson,  Robert  P.  Noli,  Appel- 
lants, John  M.  Smith,  Harry  Handlery, 
Intervenor s,  A-26329  (May  12, 1952) 

Where  a  non-Indian  was  the  low  bidder 
for  a  grazing  unit,  but  failed  to  appear  at 
the  oral  auction  for  further  competitive 
bidding,  it  is  immaterial  whether  his  bid 
was  acceptable  or  not  under  the  advertise- 
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ment  because  in  his  absence  and  failure  to 
Md  further  the  grazing  privileges  neces- 
sarily would  have  been  awarded  to  the 
individual  who  had  submitted  the  Ingh  bid. 
Ozwald  Bradley,  Grazing  Unit  No.  2  Black- 
feet  Reservation,  Mont,  IA-124  (July  27, 

1954) 

ADJUDICATION 

A  division  among  permittees  of  grazing 
privileges  on  land  embraced  in  a  canceled 
homestead  entry  will  not  be  disturbed  if 
the  record  as  a  whole  warrants  the  con- 
clusion that  such  division  is  logical,  fair, 
and  in  accordance  with  the  principles  of 
good  management. 

Henry  G.  Larsen,  33708,  Grazing  Privileges, 
A-25694  (July  11,  1950) 

A  regulation  which  provides  that  no 
readjudication  of  a  grazing  license  or  per- 
mit will  be  made  on  the  claim  of  "any  ap- 
plicant or  intervenor"  is  not  applicable  to 
an  action  initiated  by  the  Bur.  of  Land 
Management  under  the  provisions  of  the 
Taylor  Grazing  Act  and  the  Federal  Range 

Code. 

Where  land  has  been  adopted  as  the  base 
property  in  a  grazing  district,  any  rule 
which  purports  to  establish  both  land  and 
water  as  base  property  in  the  district  con- 
stitutes a  special  rule  which  must  receive 
the  approval  of  the  Secretary  of  the  Inte- 
rior in  order  to  become  effective. 
Parman  and  Schadler,  Urrels  and  Parman, 
Appellants,  G.  W.  Frick,  Intervenor,  Ne- 
vada Grazing  District  No.  2,  A-26338  (Mar. 
31,  1952) 

ADVISORY  BOARDS 
Findings  of  Local  Grazing  Officials. 
Harvey  Brothers  v.  N.  Patton  &  Sons,  Earl 
G.  Moore,  W.  H.  Wingo,  A-24482    (Mar. 
28,  1947) 

A  classification  of  Federal  range  for 
winter  use  only,  recommended  by  a  local 
advisory  board  and  tacitly  accepted  by  lo- 
cal grazing  officials,  will  not  be  upset  in 
the  absence  of  substantial  evidence  show- 
ing it  to  be  improper. 

An  agreement  to  set  up  an  allotment  of 
grazing  lands,  which,  by  its  tenor,  indicates 
that  grazing  use  thereunder  is  to  be  sub- 
ject to  licenses  issued  for  such  operations, 
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confers  no  rights  as  against  the  Govt,  to 
graze  such  lands  as  the  user  sees  fit,  even 
though  the  agreement  was  signed  by  graz- 
ing officials. 

Ira  Hatch,  Appellant,  Delber  Redd,  et  al.t 
Intervenor s,  A-26483  (Nov.  17,  1952) 

APPEALS 

Application  for  1942-1943  grazing  license 
in  Arizona  Grazing  District  No.  1.  Denied. 
Appeal  from  the  Grazing  Service. 
Wayne  C.  Gardner,  Clarence  Lamoreaux, 
George  Seegmiller,  B.  F.  Childers,  Inter- 
veners, A-23836  (Jan.  31,  1945) 

Application  for  1943-1944  grazing  license 
in  New  Mexico  Grazing  District  No.  4.  Ap- 
peal from  the  Grazing  Service. 
Robert  E.  Boyd,  E.  J.  Isaacks,  Intervenor, 
A-23855  (Mar.  30, 1945) 

Application  rejected  in  part.  Appeal  from 
Grazing  Service. 

G.  Kenneth  Lee,  F.  E.  Wadstcorth  and  Sons, 
James  A.  Wadsworth  and  Sons,  M.  L. 
Wadsworth,  Intervenors,  A-24014  (June 
20,  1945) 

Segregation  of  range  for  particular  kinds 
of  livestock  denied.  Appeal  from  the  Graz- 
ing Service. 

Elmer  Nielson,  John  W.  Jones,  Eusebio 
Astorquia  and  Sliman  Sheep  Co.,  Inter- 
venors, A-24107  (July  5,  1945) 

Application  rejected  in  part.  Appeal  from 
the  Grazing  Service. 

Raymond  Parus,  Patan  Land  and  Cattle 
Co.,  Charles  H.  Jackson,  Jr.,  Intervenors, 
A-24039  (July  12,  1945) 

Application  for  grazing  privileges  In 
Montana  Grazing  District  No.  5.  Appeal 
from  Grazing  Service. 
B.  T.  Green,  Otto  Schulz,  John  H.  Ander- 
son, and  L.  G.  Staudenmeyer,  Intervenors, 
A-24078  (July  23, 1945) 

Application  for  grazing  privileges  for  the 
1944-1945  grazing  season  in  Arizona  Graz- 
ing District  No.  1.  Rejected  in  part.  Appeal 
from  the  Grazing  Service. 
John  F.  Findlay,  Roy  Bundy  and  James 
Bundy,  Grazing  Service,  A-24079  (Sept.  7, 
1945) 
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Appeal  from  the  Grazing  Service. 

Parallel  use  lands  are  not  qualified  as 
lands  dependent  by  use  under  th<;  provi- 
sions of  the  Federal  Range  Code  and  are 
not  recognized  as  base  property  for  the 
granting  of  grazing  privileges. 
Charles  E.  Kunzler,  J.  Henry  Kunzler, 
Harold  L.  Kunzler,  Alvin  James,  Ferris 
James,  Jesse  James,  C.  D.  Michaelsen,  In- 
terveners, A-24285  (June  6,  1946) 

Applications  for  1945  grazing  privileges 
in  Montana  Grazing  District  No.  2.  Held 
for  rejection  in  part.  Appeal  from  the  Graz- 
ing Service. 

1.  Carrying  Capacity — Seasons  of  Use  of 
Federal  Range. 

The  determination  of  the  carrying  capac- 
ity, seasons  and  maximum  annual  period 
of  use  of  the  Federal  range  in  a  district  or 
administrative  unit  is  committed  to  the 
local  grazing  officials  and  their  findings  are 
accepted  by  the  Department  in  the  absence 
of  evidence  that  these  findings  were  deter- 
mined improperly. 

2.  Year-round  Operation — Land  Depend- 
ent by  Use. 

The  FRC  requires  that  qualified  appli- 
cants shall  possess  sufficient  land  to  insure 
a  year-round  operation  for  a  certain  num- 
oer  of  livestock  in  connection  with  the  use 
of  the  Federal  range,  and  that  such  land, 
to  be  recognized  as  base  property  for  graz- 
ing privileges,  must  be  qualified  as  "de- 
pendent by  use." 

E.  L.  Alexander,  August  Anderson,  Inter- 
venor,  A-24291  (June  11,  1946) 

Application  for  a  1945-46  grazing  license 
in  New  Mexico  Grazing  District  No.  2. 
Rejected.  Appeal  from  Grazing  Service. 

1.  License  or  Permit — Qualifications  of 
applicants. 

A  qualified  application  for  grazing  li- 
cense or  permit  in  order  to  satisfy  the 
requirements  of  sec.  3  of  the  FRC,  among 
other  things,  must  be  engaged  in  the  live- 
stock business. 

2.  Base  Properties — Ownership  or  Con- 
trol. 

Where  grazing  licenses  are  issued  from 
year  to  year  upon  particular  tracts  of  Fed- 
eral range,  and  new  applications  are  filed 
each  year,  changes  in  the  ownership  or 
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control  of  qualified  base  properties  will  be 
taken  into  consideration  in  the  granting 
of  licenses  each  year. 

3.  Federal  Range — Cancellation  of  home- 
stead entries — Administration. 

Lands  which  are  embraced  in  a  home- 
stead entry  or  other  valid  filing  at  the  time 
a  grazing  district  is  established  and  which 
afterward  become  subject  to  administra- 
tion as  a  part  of  the  grazing  district 
through  cancellation  of  the  entry  or  filing 
which  will  be  administered  in  accordance 
with  customary  use  so  far  as  such  adminis- 
tration may  be  practicable  and  consistent 
with  good  range  management. 
G.  Fred  Tunnard,  George  A.  Ralston,  Inter- 
vener, A-24322  (July 30, 1946) 

Application  for  grazing  privileges  in  New 
Mexico  Grazing  District  No.  6.  Applica- 
tion rejected.  Appeal  from  Grazing  Service. 

1.  Examiner's  Decisions — Appeals. 
Under  the  provisions  of  sec.  9  of  the  FRC, 

the  decision  of  the  examiner  upon  appeal 
from  the  action  of  the  regional  or  district 
graziers  is  final  in  the  absence  of  an  appeal 
therefrom  to  the  Department. 

2.  Rehearing — New  Evidence. 

The  subsequent  offer  of  new  evidence  to 
show  that  one  of  the  findings  of  fact  of 
the  examiner  was  based  upon  a  state  of 
facts  afterward  found  to  be  erroneous  is 
not  sufficient  for  a  rehearing  of  the  case 
unless  the  finding  was  material  to  the  is- 
sues involved  and  the  facts  now  available 
would  warrant  a  change  in  or  modification 
of  the  examiner's  decision. 

3.  Individual  Allotments — Base  Prop- 
erties. 

The  individual  allotments  of  Federal 
range  by  the  examiner  to  the  contesting 
parties  will  not  be  disturbed  where  they 
represent  a  fair  proportion  of  the  available 
range  based  on  the  established  priorities 
of  their  base  properties  and  will  permit 
the  proper  use  of  such  properties  in  con- 
nection with  the  Federal  Range. 
Jess  W.  Corn,  Florence  C.  McKnight,  Inter- 
venor,  A-24308  (Oct.  25, 1946) 

Findings  of  Local  Grazing  Officials. 
Harvey  Brothers  v.  N.  Patton  &  Sons,  Earl 
C.  Moore,  W.  H.  Wingo,  A-24482  (Mar.  28, 
1947) 
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Application  for  transfer  of  grazing 
privileges  rejected.  Appeal  from  ruling  of 
the  former  Director  of  the  Grazing  Service. 

Under  cooperative  agreement  between 
Indian  and  Grazing  Services,  approved 
June  14,  1943,  a  transfer  of  grazing  privi- 
leges on  Federal  range  in  Unit  G  of  Utah 
Dist.  No.  8  requires  the  approval  of  the 
Commissioner  of  Indian  Affairs.  Decision 
of  former  Director  of  the  Grazing  Service 
so  holding  affirmed  on  appeal  without  prej- 
udice, however,  to  the  submission  of  a 
new  application  for  transfer  after  the 
rights  of  the  appellant  and  other  claimants 
to  grazing  privileges  on  Federal  range  in 
Unit  G  have  been  adjudicated. 
D.  R.  Seely,  A-24523  (Apr.  10,  1947) 

Appeal  from  decision  of  Examiner  of 
Grazing  Service. 

Lands  additionally  available  are  to  be 
administered  in  accordance  with  customary 
"so  far  as  such  administration  may  be 
practicable  and  consistent  with  good  range 
management,"  and  the  question  of  "good 
range  officials"  must  be  given  great  weight. 

The  determination  of  the  range  to  be 
used  under  a  license  is  entirely  a  matter 
for  the  Grazing  Service,  and  in  the  allot- 
ment of  the  range  the  Department  is  not 
limited  by  the  particular  requests  of  the 
parties. 

James  Bundy,  A-24438  (June  3,  1947) 

An  agreement  for  the  division  of  the  Fed- 
eral range  within  a  unit  of  a  grazing  dis- 
trict which  has  been  made  by  some,  but  not 
all,  of  the  users  of  the  unit  and  which  de- 
prives qualified  users  of  the  range,  who 
were  not  parties  to  the  agreement,  of  their 
proportionate  shares  of  the  available  range 
will  not  be  recognized  by  the  Department. 
A  decision  by  a  district  grazier  directing 
a  user  of  the  Federal  range  in  a  unit  of 
a  grazing  district  to  confine  his  use  to  an 
allotment  assigned  to  him  several  years 
previously  under  an  agreement  to  which  he 
was  not  a  party,  and  disapproving  his  re- 
quest for  additional  grazing  privileges  in 
the  unit,  is  subject  to  an  appeal. 
Pedro  Exhave  and  George  Van  Loan, 
George  W.  Gordon,  et  al,  Intervenor,  A- 
25764  (Apr.  14, 1950) 

Under  the  Department's  Rules  of  Prac- 
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tice  governing  public  land  cases,  a  grazing 
permittee  who  requested  and  was  accorded 
a  hearing  before  an  examiner  with  respect 
to  a  regional  grazier's  action  in  making  a 
division  of  the  Federal  range  between  such 
permittee  and  another  person,  but  who 
failed  to  appeal  to  the  Director  of  the  Bur. 
of  Land  Management  from  the  examiner's 
decision,  cannot  thereafter  appeal  to  the 
head  of  the  Department  from  a  decision  of 
the  Director  affirming  the  examiner's 
decision. 

R.  R.  Schneider,  21Jt1228,  A-25741  (July  5, 
1950) 

An  appeal  from  the  decision  of  a  hearing 
examiner  should  be  dismissed  where  the 
appeal  was  filed  late,  where  proof  of  serv- 
ice of  the  appeal  on  an  intervenor  was  not 
submitted  until  after  more  than  11  months 
had  elapsed  from  the  date  of  the  filing  of 
the  appeal,  despite  requests  from  the  De- 
partment for  the  submission  of  such  proof, 
and  where  there  is  no  evidence  of  the  exist- 
ence of  circumstances  which  might  ex- 
cuse the  failure  to  comply  with  the  Rules 
of  Practice. 
E.  E.  Larsen,  A-25888  (Aug.  4,  1950) 

Certain  grazing  permit  privileges  were 
reduced  by  an  order  of  the  Range  Manager 
to  conform  with  the  carrying  capacity  of 
the  Federal  range.  All  the  parties  appealed. 

Hearing  examiner  remanded  the  cases 
to  the  range  manager  for  consideration  and 
action.  Parties  appealed  to  Director,  Bur. 
of  Land  Management.  Mr.  Andrews  filed 
an  intervener's  brief. 

The  Asst.  Director,  Bur.  of  Land  Manage- 
ment, issued  a  decision  holding  that  the 
entire  area  is  a  common-use  range  for  cat- 
tle and  that  all  outstanding  permits  should 
be  reduced  by  45%  and  remanded  the  case 
to  the  range  manager  for  further  action. 

Andrews  appealed  to  the  head  of  the  De- 
partment who  affirmed  the  Asst.  Director's 
decision. 

A.  K.  Anderson,  E.  M.  Andrews,  Idaho 
Grazing  District  No.  4,  A-26532  (Dec.  17, 
1952) 

APPORTIONMENT  OF  FEDERAL  RANGE 

A  decision  of  the  Bur.  of  Land  Manage- 
ment is  affirmed  which  equitably  appor- 
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Continued 

tioned  the  range  between  two  conflicting 
applicants. 

Karl  F.  Eolzhaiiser,  Barnes  Brothers,  Sac- 
ramento 031335,  036951  "LTJ",  A-25205 
(Jan.  14,  1945) 

Appellant's  motion  for  rehearing  denied 
as  to  his  claim  that  his  wells  constitute 
class  1  prior  water  under  the  Federal 
Range  Code  on  the  basis  of  which  he  ap- 
plied for  a  grazing  license,  but  motion 
granted  and  case  remanded  for  further 
consideration  as  to  his  claim  that  the  in- 
terveners' water  was  not  class  1  water 
and,  therefore,  should  not  have  been  con- 
sidered as  the  basis  for  a  preference  to  the 
intervenors  over  him  with  respect  to  the 
allotment  of  the  range. 
J.  R.  Livingston,  Appellant  v.  Angela  G. 
and  Ben  G.  Scott,  Intervenors,  A-24500 
(Mar.  8,  1948) 

An  offer  of  a  grazing  lease  of  certain 
land  to  one  of  two  conflicting  applicants, 
both  of  whom  own  adjoining  land,  is  justi- 
fied when  the  land  to  be  leased  is  necessary 
to  permit  the  proper  use  of  the  offeree's 
adjoining  land  and  when  the  offer  will 
effectuate  an  equitable  division  of  the 
range  between  the  applicants. 
J.  S.  Parsons  and  Clara  Parsons;  V.  I. 
Sheep  Company,  A-25344  (Dec.  6,  1949) 

An  agreement  for  the  division  of  the 
Federal  range  within  a  unit  of  a  grazing 
district  which  has  been  made  by  some,  but 
not  all,  of  the  users  of  the  unit  and  which 
deprives  qualified  users  of  the  range,  who 
were  not  parties  to  the  agreement,  of  their 
proportionate  shares  of  the  available  range 
will  not  be  recognized  by  the  Department. 

A  decision  by  a  district  grazier  directing 
a  user  of  the  Federal  range  in  a  unit  of 
a  grazing  district  to  confine  his  use  to  an 
allotment  assigned  to  him  several  years 
previously  under  an  agreement  to  which 
he  was  not  a  party,  and  disapproving  his 
request  for  additional  grazing  privileges  in 
the  unit,  is  subject  to  an  appeal. 
Pedro  Exhave  and  George  Van  Loan, 
George  W.  Gordon,  et  al.,  Intervenor, 
A-25764   (Apr.  14,  1950) 


GRAZING  PERMITS  AND  LICENSES— Con. 
APPORTIONMENT  OF  FEDERAL  RANGE— 
Continued 

A  decision  of  the  Director  of  the  Bur. 
of  Land  Management  on  an  appeal  involv- 
ing the  making  of  allotments  on  the  Federal 
range,  which  finds  that  the  parties  are  not 
qualified  to  graze  on  the  range  to  the  ex- 
tent authorized  under  their  present  licenses 
and  which  remands  the  case  for  further 
proceedings  in  accordance  with  the  provi- 
sions of  43  CFR  161.9(d)  is  not  a  final 
determination  on  the  qualifications  of  the 
parties,  but  merely  the  tentative  determi- 
nation necessary  to  initiate  proceedings  to 
cancel  or  reduce  licenses  as  provided  in  43 
CFR  161.9(d). 

Scorup-Somerville   Cattle   Co.,  et  al.,  A- 
25897  (Mar.  30,  1951) 

A  classification  of  Federal  range  for  win- 
ter use  only,  recommended  by  a  local  ad- 
visory board  and  tacitly  accepted  by  local 
grazing  officials,  will  not  be  upset  in  the 
absence  of  substantial  evidence  showing  it 
to  be  improper. 

An  agreement  to  set  up  an  allotment  of 
grazing  lands,  which,  by  its  tenor,  indicates 
that  grazing  use  thereunder  is  to  be  subject 
to  licenses  issued  for  such  operations,  con- 
fers no  rights  as  against  the  Govt,  to  graze 
such  lands  as  the  user  sees  fit,  even  though 
the  agreement  was  signed  by  grazing  offi- 
cials. 

Ira  Hatch,  Appellant,  Deloer  Redd,  et  al., 
Intervenors,  A-26483  (Nov.  17,  1952) 

BASE  PROPERTY  (LAND) 

Generally 
Qualifications  as  Base  Property  for  is- 
suance of  Grazing  Privileges  for  Public 
Range  Under  the  Taylor  Grazing  Act  of 
Lands  within  the  Uintah  Indian  Grazing 
Reserve  in  Utah. 
Solicitor's  Opinion,  M-33626  (Aug.  3, 1944) 

Application  for  grazing  privileges  in  New 
Mexico  Grazing  District  No.  6.  Application 
rejected.  Appeal  from  Grazing  Service. 

1.  Examiner's  Decisions — Appeals. 

Under  the  provisions  of  sec.  9  of  the 
FRC,  the  decision  of  the  examiner  upon 
appeal  from  the  action  of  the  regional  or 
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BASE  PROPERTY  (LAND)— Continued 
Generally — Continned 
district  graziers  is  final  in  the  absence  of 
an  appeal  therefrom  to  the  Department. 

2.  Rehearing— New  Evidence. 

The  subsequent  offer  of  new  evidence  to 
show  that  one  of  the  findings  of  fact  of 
the  examiner  was  based  upon  a  state  of 
facts  afterward  found  to  be  erroneous  is 
not  sufficient  for  a  rehearing  of  the  case 
unless  the  finding  was  material  to  the 
issues  involved  and  the  facts  now  available 
would  warrant  a  change  in  or  modification 
of  the  examiner's  decision. 

3.  Individual  Allotments— Base  Prop- 
erties. 

The  individual  allotments  of  Federal 
range  by  the  examiner  to  the  contesting 
parties  will  not  be  disturbed  where  they 
represent  a  fair  proportion  of  the  avail- 
able range  based  on  the  established  prior- 
ities of  their  base  properties  and  will  per- 
mit the  proper  use  of  such  properties  in 
connection  with  the  Federal  Range. 
Jess  W.  Corn,  Florence  C.  McKnight,  In- 
tervener, A-24308  (Oct.  25,  1946) 

Range  privileges  may  be  allotted  on  the 
basis  of  water  alone. 

Classification  of  Base  Properties  in  Nevada 
Grazing  District  No.  4  on  basis  of  two- 
thirds  land  base  and  one-third  water  base 
is  valid  (Apr.  20, 1948) 

A  lawful  occupant  of  lands  contiguous  to 
the  desired  leasehold  has  preference  right 
to  a  lease  thereof  to  the  degree  necessary 
to  permit  proper  use  of  his  base. 

Where  two  or  more  qualified  applicants 
have  preference  rights  to  the  same  lands 
contiguous  to  their  base,  their  preference 
rights  are  deemed  to  be  neutralized,  and 
the  lease  is  awarded  on  the  basis  of  the 
equities  and  all  the  facts  presented. 

The  law  intends  that  grazing  leases  shall 
be  issued  to  those  using  their  contiguous 
base  for  grazing  their  own  livestock  and 
needing  complementary  land  to  supply  the 
deficiencies  of  their  base.  Among  such  ben- 
eficiaries is  a  qualified  applicant  not  own- 
ing stock  at  the  time  of  his  application,  but 
giving  reasonable  assurances  of  his  means 
and  intent  to  acquire  stock  and  graze  them. 


GRAZING  PERMITS  AND  LICENSES— Con. 
BASE  PROPERTY  (LAND)— Continued 
Generally — Continued 
No  lease  will  be  issued  to  a  trespasser  be- 
fore full  settlement  is  made  for  his  tres- 
passes and  unlawful  enclosures. 
Louis  ~\Y.  Miller,  John  P.  Cooney  and  Sons, 
Billings     039869,     040050     "K",     A-24632 
(Jan.  14,  1949) 

Grazing  Lease  Application. 

Where  two  applicants  for  a  grazing  lease 
have  equal  preference  rights,  the  Govt's, 
interest  would  be  better  served  by  issuing 
a  lease  to  the  applicant  who  is  in  a  position 
to  use  the  additional  land  in  conjunction 
with  his  present  holdings  for  stock  raising 
than  by  leasing  the  land  to  an  applicant 
who  has  leased  his  base  land  to  another 
and  is  not  in  the  stock-raising  business. 

Where  an  applicant  has  fenced  Govt, 
land  within  his  range  without  authority, 
he  should  be  required  to  pay  for  the  pre- 
vious unauthorized  use  of  the  tract  as  a 
condition  to  the  issuance  of  a  grazing  lease 
to  him. 

Rex  B.  Schnatterly,  Pueblo  060279,  A-25641 
(Apr.  11, 1949) 

An  application  by  a  State  to  exchange 
lands  under  sec.  8(c)  of  the  Taylor  Grazing 
Act  is  a  nullity  where  the  based  land  of- 
fered by  the  applicant  is  situated  in  one 
grazing  district  and  the  land  selected  by 
the  applicant  is  situated  in  a  different  graz- 
ing district. 

Where  an  invalid  State  exchange  appli- 
cation is  amended  so  as  to  make  it  valid, 
and  the  pertinent  regulations  of  the  De- 
partment have  been  revised  in  the  mean- 
time, the  disposition  of  the  case  will  be 
governed  by  the  revised  regulations. 

A  State  exchange  application  will  be  re- 
jected where  the  selected  land  has  a  value 
ten  times  as  great  as  the  value  of  the  of- 
fered land,  irrespective  of  whether  the 
application  was  filed  before  or  after  June 
20, 1946. 

State    of    Nevada,    Carson    City    022376, 
A-25783  (May  5, 1950) 

Only  those  persons  whose  interests  have 
been  adversely  affected  by  a  decision  ren- 
dered under  the  Federal  Range  Code  for 
grazing  districts  can  appeal  from  such 
decision. 
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An  error  on  the  part  of  district  grazier 
in  incorporating  in  his  decision  on  an  ap- 
plication for  grazing  privileges  the  classifi- 
cation to  be  assigned  to  base  property 
offered  in  support  of  another  person's  ap- 
plication does  not  give  rise  to  any  right  of 
appeal  on  the  part  of  the  first  applicant, 
where  such  classification  does  not  have  any 
prejudicial  effect  on  the  first  applicant's 
claim  of  grazing  privileges. 

Decision  set  aside  and  appeal  dismissed. 
Vern  Parman,  et  al.,  43126,  A-25715  (Dec. 
27,  1950) 

Where  there  are  two  or  more  preferential 
applicants  for  grazing  leases  on  the  same 
public  land,  the  award  of  the  lease  should 
be  made  on  the  basis  of  the  land-use  pat- 
tern, the  applicants'  equities,  their  com- 
parative ability  effectively  to  utilize  the 
range  properly,  the  amount  of  Federal 
range  necessary  to  permit  proper  use  of 
the  base  land,  and  other  factors  relevant 
to  the  purposes  of  the  Taylor  Grazing  Act 
Paul  Laazier  Estate,  Spokane  019272, 
A-25973    (Dec.  28,  1950) 

The  unqualified  90-day  preference  right 
given  by  sec.  15  of  the  Taylor  Grazing  Act 
to  the  owners,  homesteaders,  lessees,  or 
other  lawful  occupants  of  land  contiguous 
to  or  cornering  on  an  isolated  or  discon- 
nected tract  of  public  land  embracing  760 
acres  or  less  has  now  expired  as  to  any 
land  which  became  subject  to  leasing  under 
sec.  15  more  than  90  days  prior  to  the 
current  date. 

Archie  M.  Dickey,  Pueblo  059981,  059133, 
A-26305   (Mar.  20,  1952) 

It  is  proper  to  dismiss  an  appeal  from 
the  rejection  of  an  application  for  grazing 
privileges  on  motion  of  the  range  manager 
where  all  issues  involved  in  the  appeal 
have  previously  been  adjudicated  in  a  pro- 
ceeding involving  the  same  privileges,  the 
same  parties,  and  the  same  base  property. 

Where  no  appeal  is  taken  from  a  decision 
of  a  hearing  examiner  involving  grazing 
privileges,  the  decision  becomes  the  final 
decision  of  the  Department  and  it  will  not 


GRAZING  PERMITS  AND  LICENSES— Con. 
BASE  PROPERTY  (LAND)— Continued 
Generally — Continued 
be  disturbed  except  upon  a   showing  of 
fraud  or  gross  irregularity. 
Clegg  Livestock  Company,  Utah  Grazing 
District  No.  2,  A-26571  (Jan.  23,  1953) 

Commensurability 

Grazing  Lease  Application  Rejected. 

1.  Contractual  right  to  renewal  of  graz- 
ing lease  is  superior  to  any  right  assertable 
by  adverse  applicant. 

2.  No  doctrine  of  "commensurate  rights" 
in  connection  with  grazing  leases  under 
sec.  15,  Taylor  Grazing  Act. 

Kester  J.  Billingsley  v.  Mrs.  Vena  Childers 
and  C.  C.  Billingsley,  077584,  078633, 
079493  "K",  A-24379  (Sept.  9,  1946) 

Grazing  leases  awarded.  Motion  for 
rehearing. 

1.  No  doctrine  of  "commensurate  rights" 
in  connection  with  grazing  leases  under 
sec.  15,  Taylor  Grazing  Act. 

2.  Grazing  leases  to  stock  driveway 
lands  awarded  in  accordance  with  needs 
of  the  parties,  their  equities,  circumstances, 
and  good  range  management  uses,  neither 
party  having  superior  legal  preferences. 

3.  One  party's  contracts  with  third  per- 
son as  to  use  of  his  owned  or  leased  lands 
does  not  enhance  his,  or  diminish  the  other 
party's  legal  preference  rights  to  the  lands 
sought  for  lease. 

F.  N.  Bard  v.  Antonia  Morales  Granillo, 
Phoenix  077312,  076482  "K",  A-24314 
(Sept.  12,  1946) 

Conflicting  Grazing  Lease  Applications. 

Lands  within  stock  driveway  withdrawal 
may  be  leased  if  not  used  by  the  general 
public. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock and  not  for  pasturing  other  peoples' 
livestock ;  such  practice  of  pasturing  other 
peoples'  livestock,  if  beyond  the  incidental, 
must  first  be  approved  by  the  Bur.  of  Land 
Management. 

If  a  person  would  use  Federal  range  for 
purposes  other  than  grazing  his  own  live- 
stock he  would  not  be  a  qualified  applicant 
entitled  to  a  grazing  lease  under  sec.  15, 
and  the  lands  would  not  be  "necessary"  for 
the  "proper  use"  of  his  base  lands,  but 
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would  be  available  for  grazing  lease  appli- 
cation by  a  qualified  stock  raiser  without 
regard  to  the  nonqualified  applicant's 
claimed  right  of  preference.  Where  such 
issues  are  in  dispute  and  were  not  pre- 
sented to  the  Bureau  at  the  time  its  deci- 
sion was  rendered,  but  only  on  appeal,  the 
case  will  be  remanded  to  the  Bureau  to 
pass  thereon. 

Mrs.  Marcelina  G.  Garcia  v.  Fred  Cameron, 
Phoenix  082212,  078168  "K",  A-24447 
(Apr.  24, 1947) 

The  reduction  of  a  grazing  permit  pro- 
portionately to  a  reduction  in  the  base 
lands  of  the  permittee  is  proper  where  the 
evidence  shows  that  the  base  lands  were 
considered  in  determining  the  size  of  the 
permit. 

W.  N.  and  Ella  C.  Preas,  Appellants;  Loran 
Batch;  William  H.  Wallace;  John,  Ray, 
and  Ralph  Siddoway,  Intervenors,  2137Jf03 
"L",  A-24805  (Dec.  14, 1948) 

A  livestock  operator  who  fails  to  show 
that  his  base  land  produced  more  forage 
during  the  priority  period  than  that  rec- 
ognized in  an  adjudication  of  his  grazing 
privileges  is  not  entitled  to  an  increase  in 
these  privileges. 

The  fact  that  an  operator  has  increased 
the  productivity  of  his  base  after  an  ad- 
judication of  his  grazing  privileges  does 
not,  standing  alone,  entitle  the  operator  to 
receive  additional  grazing  privileges. 

Where  a  special  rule  for  the  classifica- 
tion of  base  properties  in  a  grazing  district 
permits  a  combination  of  land  and  water 
bases,  without  specifying  what  weight 
shall  be  given  to  the  respective  bases,  it 
is  not  an  abuse  of  discretion  of  the  district 
grazier,  in  adjudicating  grazing  privileges, 
to  assign  a  weight  of  two-thirds  to  land 
and  a  weight  of  one-third  to  water  in  such 
a  combination. 

William  Sellas,  Fred  Henroid,  et  al,  In- 
tervenors, 50019,  A-25698  (June  15,  1950) 

A  protest  against  the  classification  of  a 
tract  of  land  as  suitable  for  an  enlarged 
homestead  entry  is  properly  dismissed 
where  the  land  can  be  used  to  good  advan- 
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tage  to  produce  crops  and  the  operations 
of  the  grazing  permittee  will  not  be  inter- 
fered with  to  a  substantial  extent. 
H.  W.  Gossard,  Ray  F.   Wagner,  Denver 
055784,  A-26779  (Oct.  13, 1953) 

Dependency  by  Use 

1.  Grazing  Permit — Land  Dependent  by 
Use.  The  doctrine  of  reasonableness  should 
be  applied  in  determining  whether  sub- 
stantial use  of  the  base  property  and  range 
has  been  made  during  any  particular  sea- 
son of  the  priority  period  sufficient  to  meet 
the  requirements  of  the  definition  of  the 
term  "land  dependent  by  use"  contained 
in  the  Federal  Range  ('ode 

2.  Grazing  Permit — Cancellation.  The 
cancellation  of  a  grazing  permit  issued 
upon  showings  accepted  as  sufficient  to 
satisfy  (he  requirements  pertaining  to 
"land  dependent  by  use"  and  upon  which 
grazing  privileges  have  been  granted  over 
a  term  of  years,  is  not  warranted  in  the 
absence  of  clear  and  convincing  evidence 
that  the  base  property  upon  which  such 
privileges  were  predicated  was  not  quali- 
fied under  the  provisions  of  the  FRC  and 
that  the  action  in  granting  of  the  permit 
was  clearly  erroneous. 

John  D.  Assuras  v.  Martin  T.  Magnuson, 
ct  al,  Intervenors,  A-24268  ( -May  24, 1946) 

Appeal  from  the  Grazing  Service. 

Parallel  use  lands  are  not  qualified  as 
lands  dependent  by  use  under  the  provi- 
sions of  the  Federal  Range  Code  and  are 
not  recognized  as  base  property  for  the 
granting  of  grazing  privileges. 
Charles  E.  Kunzler,  J.  Henry  Kunzler, 
Harold  L.  Kunzler,  Alvin  James,  Ferris 
James,  Jesse  James,  C.  D.  Michaelsen,  In- 
tervenors, A-24285  (June  6,  1946) 

Applications  for  1945  grazing  privileges 
in  Montana  Grazing  District  No.  2.  Held 
for  rejection  in  part.  Appeal  from  the 
Grazing  Service. 

1.  Carrying  Capacity — Seasons  of  Use  of 
Federal  Range. 

The  determination  of  the  carrying  ca- 
pacity, seasons  and  maximum  annual 
period  of  use  of  the  Federal  range  in  a 
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district  or  administrative  unit  is  committed 
to  the  local  grazing  officials  and  their  find- 
ings are  accepted  by  the  Department  in  the 
absence  of  evidence  that  these  findings 
were  determined  improperly. 

2.  Year-round  Operation — Land  Depend- 
ent by  Use. 

The  FRC  requires  that  qualified  appli- 
cants shall  possess  sufficient  land  to  insure 
a  year-round  operation  for  a  certain  num- 
ber of  livestock  in  connection  with  the  use 
of  the  Federal  range,  and  that  such  land, 
to  be  recognized  as  base  property  for  graz- 
ing privileges,  must  be  qualified  as 
"dependent  by  use." 

E.  L.  Alexander,  August  Anderson,  Inter- 
venor,  A-24291   (June  11,  1946) 

Findings  of  Local  Grazing  Officials. 
Harvey  Brothers  v.  N.  Patton  &  Sons,  Earl 
C.  Moore,  W.  H.  Wingo,  A-24482  (Mar.  28, 
1947) 

The  number  of  animal  units  which  may 
graze  on  the  Federal  Range  on  the  basis 
of  land  classified  as  "land  dependent  by 
use"  is  governed  by  the  extent  to  which 
the  Federal  Range  was  used  in  connection 
with  a  livestock  operation  during  the  pri- 
ority period.  Land  which  was  not  offered 
as  base  property  to  support  an  application 
to  graze  on  the  public  domain  prior  to 
June  28,  1938,  may  not  be  considered  as 
"land  dependent  by  use"  within  the  mean- 
ing of  the  Federal  Range  Code. 
C.  T.  Lingenfelter,  A-24494  (Sept.  18, 
1947) 

Holebos  has  appealed  from  a  decision  of 
the  Director  of  BLM  rejecting  his  grazing 
lease  application  for  160  acres,  in  favor  of 
T.  W.  Stephens. 

Appellant  in  his  appeal  thinks  he  is  en- 
titled to  strip,  partly  because  the  prior 
owner  of  his  place  is  reported  to  have  used 
all  the  Govt,  land  in  sec.  34  and  partly 
because  he  owns  the  land  on  both  the  east 
and  west  sides  of  this  strip. 

Xo  preference  right  to  a  sec.  15  lease  is 
derived  from  prior  use  of  the  desired  tracts 
by  an  applicant  or  by  an  antecedent  owner 
of  the  occupant  of  applicant's  base  lands. 
The  land  ownership  pattern  described  by 
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Dependency  by  Use — Continued 
appellant  is  not  persuasive  as  to  his  need 
of  the  strip. 

H.  J.  Eoleoos,  T.  W.  Stephens,  The  Dalles 
032177,  032177-A,  032612-B,  A-24675 
(Nov.  4, 1947) 

An  application  for  a  grazing  lease  will 
not  be  granted  for  land  already  under  graz- 
ing lease  to  another  person,  where  there 
is  no  basis  for  canceling  the  outstanding 
lease. 

Where  the  lands  sought  under  an  appli- 
cation for  a  grazing  lease  are  not  contig- 
uous to  the  base  lands  of  the  applicant, 
but  are  merely  connected  with  the  base 
lands  by  intervening  public  lands  already 
under  a  sec.  15  of  grazing  lease  to  the 
applicant,  the  applicant  does  not  have  a 
preference  right  to  a  lease  under  sec.  15 
of  the  Taylor  Grazing  Act. 
Robert  M.  Funk,  Great  Falls  086635  "K", 
A-24700  (Dec.  3,  1948) 

An  applicant  for  grazing  privileges  who 
fails  to  establish  the  fact  that  his  base 
property  was  dependent  by  use  during  the 
priority  period  for  more  livestock  than  that 
covered  by  the  Class  I  license  issued  to  him 
is  not  entitled  to  have  that  license  in- 
creased. 

In  the  absence  of  a  determination  that 
the  Federal  range  is  available  for  Class  II 
grazing  privileges,  it  is  not  error  to  refuse 
to  determine  the  extent  to  which  an  appli- 
cant for  grazing  privileges  may  be  en- 
titled to  share  in  such  Class  II  privileges. 
Louis  H.  and  Myrtle  Danberg,  Thomas 
Ormachea,  et  ah,  Intervenors,  2141761, 
Grazing  Privileges,  A-25702  (Sept.  23, 
1949) 

Privately  owned  land  which  was  used 
during  the  priority  period  for  the  care  of 
the  bucks  and  "hospital"  stock  of  an  estab- 
lished, permanent  and  continuing  live- 
stock operation  which,  as  a  whole,  required 
the  substantial  use  of  the  public  range  in 
connection  with  lands  owned  or  controlled 
by  the  operator  may  properly  be  regarded 
as  land  dependent  by  use. 

The  regulation  which  provides  that  base 
property  will  lose  its  dependency  by  use 
if  the  holder  of  such  property  fails  for  two 
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GRAZING  PERMITS  AND  LICENSES— Con. 
BASE  PROPERTY  (LAND)— Continued 
Dependency  by  Use — Continued 
consecutive  years  to  offer  it  as  base  prop- 
erty in  an  application  for  a  license  or  per- 
mit, and  which  was  added  to  the  Federal 
Range  Code  on  Sept.  23,  1942,  was  in- 
tended to  have  only  prospective  application, 
and  a  failure  to  offer  a  base  property  prior 
to  that  should  be  disregarded  in  applying 
the  regulation. 

Del  H.  Adams,  Application  for  1944-45 
Grazing  License  in  Utah  Grazing  District 
No.  1,  A-25796  (May  1, 1950) 

Where  the  dependency  by  use  during  the 
priority  period  (1929-34)  of  the  base  lands 
of  an  applicant  for  Class  I  grazing  privi- 
leges is  less  than  the  productivity  of  these 
lands,  the  license  will  be  awarded  on  the 
basis  of  the  dependency  by  use. 

Where  public  land  was  included  in  a 
grazing  district  prior  to  June  28, 1938,  base 
property  can  be  considered  as  dependent  by 
use  on  such  public  land  only  if  the  base 
property  was  offered  in  an  application  for  a 
grazing  license  or  permit  filed  prior  to  said 
date.  Otherwise,  the  base  property  is  re- 
garded as  being  dependent  by  location 
(Class  2  base  property). 

Where  the  Federal  range  in  a  grazing 
district  is  fully  stocked  by  livestock  grazing 
under  Class  I  license  and  permits,  an  appli- 
cant offering  Class  2  base  property  cannot 
be  awarded  grazing  privileges  on  such 
range. 

Milton  H.  Gentry,  2137S40,  Grazing  Privi- 
leges, A-25968  (Dec.  29,  1950) 

An  applicant  for  grazing  privileges  is 
not  entitled  to  graze  on  a  particular  area  of 
public  land  solely  because  he  and  his  prede- 
cessors have  grazed  on  the  area  over  a  long 
period  of  time. 

In  a  grazing  district  where  land  is  base, 
a  person  who  owns  water  rights  is  not  en- 
titled merely  by  reason  of  the  ownership  of 
such  rights  to  grazing  privileges  on  the 
land  surrounding  the  waters  in  which  the 
rights  are  claimed. 

Where  the  summit  of  a  mountain  range 
was  the  approximate  dividing  line  between 
the  private  lands  of  appellants  and  the  pri- 
vate lands  of  intervenors,  and  Federal 
lands  in  the  area  were  in  a  checker-board 
pattern,  a  division  of  the  grazing  allot- 
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ments  of  the  appellants  and  of  the  inter- 
venors at  the  summit  was  proper. 

One  who  is  granted  all  the  grazing  privi- 
leges to  which  his  base  property  entitled 
him  does  not  have  any  standing  to  com- 
plain of  the  allotment  made  to  others. 

Records  of  the  Bur.  of  Land  Management 
are  public  records  of  which  notice  is  taken 
by  the  Department  in  rendering  decisions. 

Consideration  on  appeal  may  properly  be 
limited  to  such  issues  as  were  related  to 
the  appellants  at  the  hearing  before  the  ex- 
aminer in  a  case  involving  the  granting  of 
grazing  privileges. 

M.  P.  Depaoli  and  Sons,  A-25878  (Mar.  29, 
1951) 

In  determining  the  extent  of  dependency 
by  use  under  the  Federal  Range  Code,  43 
CFR  161.2(g)  (1),  the  use,  if  any,  made  of 
the  public  lands  during  each  year  of  the 
priority  period  should  be  included  in  com- 
puting the  average  annual  amount  of  for- 
age, and  it  should  not  be  limited  to  the  use 
made  during  the  minimum  qualifying 
period  of  two  consecutive  years  or  any 
three  of  the  five  years. 
Dependency  oy  Use  of  the  Federal  Range 
During  Priority  Period  (Oct.  11,  1951) 

Where,  during  the  1929-1934  period  for 
establishing  priority  for  grazing  privileges 
on  public  land,  it  was  determined  by  cer- 
tain livestock  operators  that  the  public 
land  was  overloaded  as  a  result  of  opera- 
tions from  their  owned  or  controlled  prop- 
erty, and  such  operators  obtained  grazing 
permits  on  a  nearby  Indian  reservation  in 
order  to  accommodate  the  surplus  live- 
stock, the  Indian  land  did  not  thereby 
acquire  the  status  of  base  property  depend- 
ent by  use  on  public  land,  as  contemplated 
by  the  grazing  regulations. 
Summit  Lake  Indians,  Appellants,  C.  W. 
Fick,  et  ah,  Intervenors,  A-26314  (Mar. 
21,  1952) 

Parallel  lands  are  not  disqualified  as 
base  lands  unless  the  public  range  is  clas- 
sified for  use  during  part  of  the  year  only 
and  the  proper  use  of  all  the  base  land  of- 
fered is  limited  to  the  same  part  of  the 
year. 
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BASE  PROPERTY  (LAND) —Continued 

Dependency  by  Use — Continued 
An  application  for  grazing  privileges 
should  be  denied  where  the  land  applied 
for  is  fully  allotted  to  Class  I  grazing  per- 
mittees or  licensees  and  where  the  base 
land  offered  in  support  of  the  application 
is  not  shown  to  have  all  of  the  character- 
istics requisite  for  investing  the  land  with 
dependency  by  use. 

Nick  Choumos,  Newell  Richins,  et  al.,  In- 
tervenors,  A-26339  (May  14,  1952) 

An  Indian  in  order  to  qualify  for  the 
privilege  of  being  awarded  a  grazing  per- 
mit at  a  competitive  sale  by  meeting  the 
amount  of  the  highest  bid  must  be  the 
owner  in  good  faith  of  at  least  75%  of 
the  livestock  to  be  grazed  on  the  unit. 

Where  an  Indian  holds,  either  directly 
or  as  a  co-owner,  a  permit  for  adequate 
grazing  lands  for  the  livestock  owned  by 
him,  he  cannot  redistribute  livestock  man- 
aged but  not  owned  by  him  on  the  present 
grazing  unit  in  order  to  qualify  as  a  bona 
fide  owner  to  meet  the  high  bid  on  an  addi- 
tional unit. 

Ward  J.  Williams,  Oglala  Sioux  Indian, 
N orris,  South  Dakota,  IA-121  (Apr.  28, 
1954) 

Ownership  or  Control 

Grazing  lease  application  filed  by  Mc- 
Carthy was  rejected  by  decision  of  the  As- 
sistant Commissioner  of  the  General  Land 
Office,  and  he  offered  to  Lessor  Holzhauser 
a  two-year  lease  of  the  lands  sought  by 
McCarthy.  McCarthy  protested  this  deci- 
sion. The  lands  in  conflict  comprise  240 
acres. 

It  was  concluded  that  McCarthy  was  not 
a  bona  fide  livestock  operator  and  that  the 
lands  sought  would,  have  more  beneficial 
use  in  connection  with  the  base  properties 
of  Holzhauser,  whose  livestock  operations 
were  on  a  larger  scale. 
Edward  McCarthy,  Sacramento  036085, 
035912  "K",  A-24277  (Apr.  25,  1946) 

Application  for  a  1945-46  grazing  license 
in  New  Mexico  Grazing  District  No.  2. 
Rejected.  Appeal  from  Grazing  Service. 

1.  License  or  Permit — Qualifications  of 
applicants. 
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Ownership  or  Control — Continued 
A  qualified  application  for  grazing  li- 
cense or  permit  in  order  to  satisfy  the  re- 
quirements of  sec.  3  of  the  FRC,  among 
other  things,  must  be  engaged  in  the  live- 
stock business. 

2.  Base  Properties — Ownership  or  Con- 
trol. 

Where  grazing  licenses  are  issued  from 
year  to  year  upon  particular  tracts  of  Fed- 
eral range,  and  new  applications  are  filed 
each  year,  changes  in  the  ownership  or 
control  of  qualified  base  properties  will  be 
taken  into  consideration  in  the  granting  of 
licenses  each  year. 

3.  Federal  Range — Cancellation  of  home- 
stead entries — Administration. 

Lands  which  are  embraced  in  a  home- 
stead entry  or  other  valid  filing  at  the 
time  a  grazing  district  is  established  and 
which  afterward  become  subject  to  admin- 
istration as  a  part  of  the  grazing  district 
through  cancellation  of  the  entry  or  filing 
which  will  be  administered  in  accordance 
with  customary  use  so  far  as  such  admin- 
istration may  be  practicable  and  consistent 
with  good  range  management. 
G.  Fred  Tunnard,  George  A.  Ralston,  In- 
tervener, A-24322   (July  30,  1946) 

Division  of  Public  Lands  and  Grazing 
Leases. 

The  fact  that  a  preference-right  appli- 
cant for  a  section  15  grazing  lease  might 
trespass  on  privately  owned  lands  in  travel- 
ing to  the  Federal  range  is  only  one  of  the 
factors  to  be  considered  in  determining 
whether  such  a  lease  should  be  granted. 

Where  a  grazing  lease,  if  issued  to  an 
applicant  on  the  basis  of  ownership  of  base 
lands,  would  be  subject  to  cancellation  be- 
cause the  applicant  had  already  sold  the 
base  lands,  his  preference  rights  based  on 
such  ownership  will  be  disregarded  in  de- 
termining what  lands,  if  any,  should  be 
leased  to  that  applicant. 

Where  two  applicants  for  grazing  leases 
have  equal  preference  rights,  the  leases 
should  be  awarded  on  the  basis  of  the  land- 
use  pattern,  the  applicants'  equities,  their 
comparative  ability  effectively  to  utilize  the 
range  properly,  the  amount  of  Federal 
range  necessary  to  permit  proper  use  of 
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the  base  land,  and  other  factors  relevant 
to  the  purposes  of  the  Taylor  Grazing  Act. 
Henry  Mitchell  v.  Sawyer-Otondo  Sheep 
Co.,  Phoenix  079399,  0S02S6  "K",  A-25337 
(June  2,  1948) 

Private  Exchange  Application  Rejected. 

Where  value  of  selected  land  exceeds 
value  of  offered  land,  case  is  remanded  to 
afford  applicant  an  opportunity  to  make 
appropriate  amendment  of  his  application. 

Current  transactions  in  the  sale  of  real 
estate  in  the  vicinity  of  the  selected  lands 
are  an  element  which  may  be  considered 
in  arriving  at  the  value  of  the  selected 
lands. 

The  grazing  use  to  which  offered  and  se- 
lected lands  may  be  put  is  not  the  sole  or 
controlling  element  in  determining  the 
comparative  values  of  the  lands. 
Lewis  C.  White,  Phoenix  082225  "LU", 
A-25355  (June  4,  1948) 

Where  two  persons  apply  for  a  grazing 
lease  on  the  same  land  and  where  each 
shows  a  preference  right  to  land  by  virtue 
of  the  ownership  of  contiguous  land,  it  is 
proper  to  award  the  lease  on  the  basis  of 
the  land-use  pattern,  the  equities  of  the 
applicants,  the  comparative  ability  of  the 
applicants  effectively  to  utilize  the  range 
under  proper  range  management  practices, 
the  amount  of  Federal  range  that  is 
"necessary  to  permit  proper  use"  of  the 
preference-right  applicant's  base  land,  and 
any  other  factors  which  are  pertinent  to 
the  purposes  of  the  Taylor  Grazing  Act. 
Mary  A.  Boyer,  Denver  051091-A,  A-25739 
(July  28,  1949) 

If  a  lease  were  to  be  issued  under  sec.  15 
of  the  Taylor  Grazing  Act  to  an  applicant 
who  sold  his  base  land  upon  which  his 
preference  right  to  the  lease  was  based, 
the  lease  would  be  subject  to  cancellation. 

When  the  basis  of  an  appeal  from  the 
award  of  a  grazing  lease  to  a  conflicting 
applicant  is  that  the  successful  applicant 
has  sold  his  base  land  upon  which  his 
preference  right  to  the  lease  was  based, 
the  case  will  be  remanded  to  the  Bur.  of 
Land  Management  to  determine  whether 
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Ownership  or  Control — Continued 
the  successor  in  interest  of  the  successful 
applicant  is  entitled  to  a  lease. 
A.  H.  Schmidt  and  Son,  Albert  Hunziker, 
A-26193   (May  4,  1951) 

A  regulation  which  provides  that  no  re- 
adjudication  of  a  grazing  license  or  permit 
will  be  made  on  the  claim  of  "any  applicant 
or  intervenor"  is  not  applicable  to  an  action 
initiated  by  the  Bur.  of  Land  Management 
under  the  provisions  of  the  Taylor  Grazing 
Act  and  the  Federal  Range  Code. 

Where  land  has  been  adopted  as  the  base 
property  in  a  grazing  district,  any  rule 
which  purports  to  establish  both  land  and 
water  as  base  property  in  the  district  con- 
stitutes a  special  rule  which  must  receive 
the  approval  of  the  Secretary  of  the  Inte- 
rior in  order  to  become  effective. 
Parman  and  Schadler,  Urrels  and  Parman, 
Appellants,  C.  W.  Frick,  Intervenor, 
Nevada  Grazing  District  No.  2,  A-26338 
(Mar.  31,  1952) 

BASE  PROPERTY  (WATER) 

The  appellants  have  appealed  from  a 
decision  of  the  Asst.  Commr.  of  the  General 
Land  Office,  which  offered  to  Ed.  V.  Burg- 
son  a  grazing  lease  of  certain  lands  which 
appellants  also  were  seeking  to  lease  under 
sec.  15  of  the  Taylor  Grazing  Act  and  it 
offered  to  appellant  only  use  of  the  forties 
which  they  desired. 

The  three  forties  which  were  in  conflict 
are  described  as  Parcel  A,  Parcel  B  and 
Parcel  C. 

Parcel  A  was  offered  to  appellants  as  be- 
ing accessible  only  over  their  patented 
lands.  Parcels  B  and  C  were  offered  to 
Burgson,  who  corners  on  B  on  its  northwest 
corner  and  adjoins  C  on  its  west  line.  This 
was  on  the  theory  that  these  forties  afford 
a  gentler  approach  than  does  Burgson's 
own  land  to  the  forage  on  a  hill  on  his 
base,  and  therefore  are  necessary  to  the 
proper  use  of  that  base. 

Appellants  object  to  this  offer  on  the 
ground  that  the  spring  in  Parcel  C  is  essen- 
tial to  their  cattle  and  that  Parcel  B  af- 
fords the  necessary  crossing  to  the  spring 
from  their  base  lands  adjoining  B  on  both 
the  north  and  the  west.  They  point  out  that 
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this  water  has  serviced  their  cattle  for  over 
50  years  and  contend  there  should  be  no 
interference  with  this  long  use,  which  they 
regard  as  having  given  them  certain  rights. 

In  this  appeal  Mrs.  Conner  and  Mrs. 
Winn  have  expressed  the  belief  that  by 
their  long  use  of  the  waters  of  this  spring 
they  have  acquired  not  only  the  right  but 
the  exclusive  right  to  the  waters  of  the 
spring. 

As  to  Parcel  B,  Burgson's  land  only 
corners  this,  whereas  Mrs.  Conner  and  Mrs. 
Winn  own  contiguous  land  on  three  sides 
of  it,  west,  north  and  east.  Further,  their 
cattle  have  for  50  years  used  this  forty  as 
a  cross  to  the  spring  to  the  south  and  with- 
out it  would  find  access  to  the  water  in  the 
reserve  practically  impossible.  The  Depart- 
ment therefore  regards  this  tract  as  neces- 
sary to  the  proper  use  of  appellant's  base 
lands.  Accordingly,  the  Director  of  BLM 
will  offer  a  10-year  lease  of  Parcel  B  to 
Mrs.  Conner,  Mrs.  Winn  and  James  Martin 
instead  of  to  Burgson  at  an  annual  rental 
of  $2.00. 

Evarista  McCormick  Conner,  et  ah,  Sacra- 
mento 036079,  035943,  035853  "K",  A-24406 
(Oct.  10,  1947) 

Appellant's  motion  for  rehearing  denied 
as  to  his  claim  that  his  wells  constitute 
Class  1  prior  water  under  the  Federal 
Range  Code  on  the  basis  of  which  he  ap- 
plied for  a  grazing  license,  but  motion 
granted  and  case  remanded  for  further 
consideration  as  to  his  claim  that  the  inter- 
veners' water  was  not  Class  1  water  and, 
therefore,  should  not  have  been  considered 
as  the  basis  for  a  preference  to  the  inter- 
veners over  him  with  respect  to  the  allot- 
ment of  the  range. 

J.  R.  Livingston,  Appellant  v.  Angela  G. 
and  Ben  G.  Scott,  Intervenors,  A-24500 
(Mar.  8, 1948) 

Range  privileges  may  be  allotted  on  the 
basis  of  water  alone. 

Classification  of  Base  Properties  in  Nevada 
Grazing  District  No>  4  on  the  oasis  of  two- 
thirds  land  oase  and  one-third  water  base 
is  valid  (Apr.  20, 1948) 

The  priority  of  stock  waters  for  the  is- 
suance of  grazing  licenses  depends  upon 
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BASE  PROPERTY  (WATER)— Continued 
their  use  during  the  priority  period,  and 
their  use  by  greater  numbers  of  livestock 
during  any  subsequent  period  will  not  af- 
fect that  priority. 

Emery  E.  Poor,  S.  G.  Madrill,  et  al.,  Inter- 
venors, A-25807   (June  27,  1950) 

An  applicant  for  grazing  privileges  is  not 
entitled  to  graze  on  a  particular  area  of 
public  land  solely  because  he  and  his  pred- 
ecessors have  grazed  on  the  area  over  a 
long   period   of  time. 

In  a  grazing  district  where  land  is  base, 
a  person  who  owns  water  rights  is  not  en- 
titled merely  by  reason  of  the  ownership 
of  such  rights  to  grazing  privileges  on  the 
land  surrounding  the  waters  in  which  the 
rights  are  claimed. 

Where  the  summit  of  a  mountain  range 
was  the  approximate  dividing  line  between 
the  private  lands  of  appellants  and  the 
private  lands  of  intervenors,  and  Federal 
lands  in  the  area  were  in  a  checker-board 
pattern,  a  division  of  the  grazing  allot- 
ments of  the  appellants  and  of  the  inter- 
venors at  the  summit  was  proper. 

One  who  is  granted  all  the  grazing  priv- 
ileges to  which  his  base  property  entitled 
him  does  not  have  any  standing  to  com- 
plain of  the  allotment  made  to  others. 

Records  of  the  Bur.  of  Land  Manage- 
ment are  public  records  of  which  notice  is 
taken  by  the  Department  in  rendering  de- 
cisions. 

Consideration  on  appeal  may  properly  be 
limited  to  such  issues  as  were  related  to 
the  appellants  at  the  hearing  before  the 
examiner  in  a  case  involving  the  granting 
of  grazing  privileges. 

M.  P.  Depaoli  and  Sons,  A-25878    (Mar. 
29, 1951) 

Appellant's  application  for  certain  graz- 
ing privileges  was  denied  in  part  because 
of  lack  of  water  to  service  the  additional 
area. 

On  appeal,  Mr.  Bundy  made  no  specific 
points.  Examination  of  the  record  indi- 
cates no  error  in  the  previous  decision. 
Roy  Bundy,  Appellant,  Clarence  Lamo- 
reaux,  Cleo  Wood,  Arnold  Anderson,  Inter- 
venors, A-26533  (Dec.  17,  1952) 
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Permit  held  for  cancellation  in  part. 
Art  L.  Murry,  Grazing  Service,  A-24259 
(Apr.  15, 1946) 

1.  Grazing  Permit — Land  Dependent  by 
Use.  The  doctrine  of  reasonableness  should 
be  applied  in  determining  whether  substan- 
tial use  of  the  base  property  and  range  has 
been  made  during  any  particular  season  of 
the  priority  period  sufficient  to  meet  the 
requirements  of  the  definition  of  the  term 
"land  dependent  by  use"  contained  in  the 
Federal  Range  Code. 

2.  Grazing  Permit — Cancellation.  The 
cancellation  of  a  grazing  permit  issued 
upon  showings  accepted  as  sufficient  to 
satisfy  the  requirements  pertaining  to 
"land  dependent  by  use"  and  upon  which 
grazing  privileges  have  been  granted  over 
a  term  of  years,  is  not  warranted  in  the 
absence  of  clear  and  convincing  evidence 
that  the  base  property  upon  which  such 
privileges  were  predicated  was  not  quali- 
fied under  the  provisions  of  the  FRC  and 
that  the  action  in  granting  of  the  permit 
was  clearly  erroneous. 

John  D.  Assuras  v.  Martin  T.  Magnuson, 
et  al.,  Intervenors,  A-24268  (May  24, 1946) 

Application  for  a  1945-46  grazing  license 
in  New  Mexico  Grazing  District  No.  2.  Re- 
jected. Appeal  from  Grazing  Service. 

1.  License  or  Permit — Qualifications  of 
applicants. 

A  qualified  application  for  grazing  li- 
cense or  permit  in  order  to  satisfy  the  re- 
quirements of  sec.  3  of  the  FRC,  among 
other  things,  must  be  engaged  in  the  live- 
stock business. 

2.  Base  Properties— Ownership  or  Con- 
trol. 

Where  grazing  licenses  are  issued  from 
year  to  year  upon  particular  tracts  of  Fed- 
eral range,  and  new  applications  are  filed 
each  year,  changes  in  the  ownership  or  con- 
trol of  qualified  base  properties  will  be 
taken  into  consideration  in  the  granting  of 
licenses  each  year. 

3.  Federal  Range— Cancellation  of  home- 
stead entries— Administration. 

Lands  which  are  embraced  in  a  home- 
stead entry  or  other  valid  filing  at  the  time 
a  grazing  district  is  established  and  which 
afterward  become  subject  to  administra- 
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tion  as  a  part  of  the  grazing  district 
through  cancellation  of  the  entry  or  filing 
which  will  be  administered  in  accordance 
with  customary  use  so  far  as  such  adminis- 
tration may  be  practicable  and  consistent 
with  good  range  management. 
G.  Fred  Tunnard,  George  A.  Ralston,  Inter- 
venor,  A-24322  (July  30,  1946) 

An  appeal  from  a  decision  which  affirmed 
a  reduction  in  the  use  of  the  range  by  one 
month  during  the  year  1950  will  be  dis- 
missed as  moot,  there  being  no  questions 
in  issue  at  this  time. 

John  W.  Miller,  et  al.,  Appellants,  E.  D. 
Heath,  et  al.,  Intervenors,  A-25958  (Apr. 
13,  1951) 

Certain  grazing  permit  privileges  were 
reduced  by  an  order  of  the  Range  Man- 
ager to  conform  with  the  carrying  capac- 
ity of  the  Federal  range.  All  the  parties 
appealed. 

Hearing  examiner  remanded  the  cases 
to  the  range  manager  for  consideration 
and  action.  Parties  appealed  to  Director, 
Bur.  of  Land  Management.  Mr.  Andrews 
filed  an  intervener's  brief. 

The  Asst.  Director,  Bur.  of  Land  Man- 
agement, issued  a  decision  holding  that 
the  entire  area  is  a  common-use  range 
for  cattle  and  that  all  outstanding  permits 
should  be  reduced  by  45  percent  and  re- 
manded the  case  to  the  Range  Manager 
for  further  action. 

Andrews  appealed  to  the  head  of  the 
Department  who  affirmed  the  Asst.  Direc- 
tor's decision. 

A.  K.  Anderson,  E.  M.  Andrews,  Idaho 
Grazing  District  No.  4,  A-26532  (Dec.  17, 
1952) 

FEDERAL  RANGE  CODE 

Segregation  of  range  for  particular 
kinds  of  livestock  denied.  Appeal  from 
the  Grazing  Service. 

Elmer  Nielson,  John  W.  Jones,  Euseoio 
Astorquia  and  Sliman  Sheep  Co.,  Inter- 
venors, A-24107  (July  5, 1945) 

Attached  schedule  of  amendments 
which  Bureau  has  proposed  for  the  Fed- 
eral Range  Code  (43  CFR  part  501)  and 
two  memoranda  relating  thereto.  The 
proposed  amendments,  which  are  designed 
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to  conform  the  Code  with  the  Administra- 
tive Procedure  Act  and  the  President's 
Reorganization  Plan  No.  3  of  1946.  At- 
tached memos  in  reply  giving  suggestions 
attached. 

Amendments  to  Federal  Range  Code  (Oct. 
1,  1945) 

Application  for  1944-1945  grazing 
privileges  in  New  Mexico  Grazing  Dis- 
trict No.  4.  Application  rejected  in  part. 
Motion  for  Rehearing. 
L.  Edward  Edgington,  G.  V.  Clayton,  Osie 
Danley,  Kie  Danley,  Intervenors,  A-24108 
(Nov.  7,  1945) 

1.  Grazing  Permit— Land  Dependent 
by  Use.  The  doctrine  of  reasonableness 
should  be  applied  in  determining  whether 
substantial  use  of  the  base  property  and 
range  has  been  made  during  any  particu- 
lar season  of  the  priority  period  sufficient 
to  meet  the  requirements  of  the  definition 
of  the  term  "land  dependent  by  use"  con- 
tained in  the  Federal  Range  Code. 

2.  Grazing  Permit — Cancellation.  The 
cancellation  of  a  grazing  permit  issued 
upon  showings  accepted  as  sufficient  to 
satisfy  the  requirements  pertaining  to 
"land  dependent  by  use"  and  upon  which 
grazing  privileges  have  been  granted  over 
a  term  of  years,  is  not  warranted  in  the 
absence  of  clear  and  convincing  evidence 
that  the  base  property  upon  which  such 
privileges  were  predicated  was  not  quali- 
fied under  the  provisions  of  the  FRC  and 
that  the  action  in  granting  of  the  permit 
was  clearly  erroneous. 

John  D.  Assuras  v.  Martin  T.  Magnuson,  et 
al,  Intervenors,  A-24268   (May  24,  1946) 

Appeal  from  the  Grazing  Service. 

Parallel  use  lands  are  not  qualified  as 
lands  dependent  by  use  under  the  provi- 
sions of  the  Federal  Range  Code  and  are 
not  recognized  as  base  property  for  the 
granting  of  grazing  privileges. 
Charles  E.  Kunzler,  J.  Henry  Kunzler, 
Harold  L.  Kunzler,  Alvin  James,  Ferris 
James,  Jesse  James,  C.  D.  Michaelsen,  In- 
tervenors, A-24285  (June  6,  1946) 

Applications  for  1945  grazing  privileges 
in  Montana  Grazing  District  No.  2.  Held 
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for   rejection   in   part.   Appeal   from   the 
Grazing  Service. 

1.  Carrying  Capacity — Seasons  of  Use 
of  Federal  Range. 

The  determination  of  the  carrying  ca- 
pacity, seasons  and  maximum  annual  peri- 
od of  use  of  the  Federal  range  in  a  district 
or  administrative  unit  is  committed  to  the 
local  grazing  officials  and  their  findings 
are  accepted  by  the  Department  in  the  ab- 
sence of  evidence  that  these  findings  were 
determined  improperly. 

2.  Year-round  Operation — Land  De- 
pendent by  Use. 

The  FRC  requires  that  qualified  appli- 
cants shall  possess  sufficient  land  to  in- 
sure a  year-round  operation  for  a  certain 
number  of  livestock  in  connection  with  the 
use  of  the  Federal  range,  and  that  such 
land,  to  be  recognized  as  base  property  for 
grazing  privileges,  must  be  qualified  as 
"dependent  by  use." 

E.  L.  Alexander,  August  Anderson,  Inter- 
venor,  A-24291  (June  11,  1946) 

Application  for  a  1945-46  grazing  li- 
cense in  New  Mexico  Grazing  District  No. 
2.  Rejected.  Appeal  from  Grazing  Service. 

1.  License  or  Permit — Qualifications  of 
applicants. 

A  qualified  application  for  grazing  li- 
cense or  permit  in  order  to  satisfy  the  re- 
quirements of  sec.  3  of  the  FRC,  among 
other  things,  must  be  engaged  in  the  live- 
stock business. 

2.  Base  Properties — Ownership  or  Con- 
trol. Where  grazing  licenses  are  issued 
from  year  to  year  upon  particular  tracts 
of  Federal  range,  and  new  applications 
are  filed  each  year,  changes  in  the  owner- 
ship or  control  of  qualified  base  properties 
will  be  taken  into  consideration  in  the 
granting  of  licenses  each  year. 

3.  Federal  Range — Cancellation  of  home- 
stead entries — Administration. 

Lands  which  are  embraced  in  a  home- 
stead entry  or  other  valid  filing  at  the  time 
a  grazing  district  is  established  and  which 
afterward  become  subject  to  administra- 
tion as  a  part  of  the  grazing  district 
through  cancellation  of  the  entry  or  filing 
which  will  be  administered  in  accordance 
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with  customary  use  so  far  as  such  admin- 
istration may  be  practicable  and  consist- 
ent with  good  range  management. 
G.  Fred  Tunnard,  George  A.  Ralston,  In- 
tervener, A-24322  (July  30, 1946) 

Application  for  grazing  privileges  in  New 
Mexico  Grazing  District  No.  6.  Application 
rejected.  Appeal  from  Grazing  Service. 

1.  Examiner's  Decisions — Appeals. 
Under  the  provisions  of  sec.  9  of  the 

FRC,  the  decision  of  the  examiner  upon 
appeal  from  the  action  of  the  regional  or 
district  graziers  is  final  in  the  absence  of 
an  appeal  therefrom  to  the  Department. 

2.  Rehearing — New  Evidence. 

The  subsequent  offer  of  new  evidence  to 
show  that  one  of  the  findings  of  fact  of 
the  examiner  was  based  upon  a  state  of 
facts  afterward  found  to  be  erroneous  is 
not  sufficient  for  a  rehearing  of  the  case 
unless  the  finding  was  material  to  the  is- 
sues involved  and  the  facts  now  available 
would  warrant  a  change  in  or  modification 
of  the  examiner's  decision. 

3.  Individual  Allotments — Base  Prop- 
erties. 

The  individual  allotments  of  Federal 
range  by  the  examiner  to  the  contesting 
parties  will  not  be  disturbed  where  they 
represent  a  fair  proportion  of  the  available 
range  based  on  the  established  priorities 
of  their  base  properties  and  will  permit  the 
proper  use  of  such  properties  in  connection 
with  the  Federal  Range. 
Jess  W.  Corn,  Florence  C.  McKnight,  In- 
tervenor,  A-24308  (Oct.  25,  1946) 

Under  sec.  2(1)  of  the  Federal  Range 
Code,  any  prior  water  which  ceases  to  be 
used  for  a  livestock  operation  loses  its 
priority. 

J.  R.  Livingston,  Appellant  v.  Angela  G. 
and  Ben  G.  Scott,  Intervenors,  A-24500 
(July  25,  1947) 

The  number  of  animal  units  which  may 
graze  on  the  Federal  Range  on  the  basis  of 
land  classified  as  "land  dependent  by  use" 
is  governed  by  the  extent  to  which  the 
Federal  Range  was  used  in  connection  with 
a  livestock  operation  during  the  priority 
period.  Land  which  was  not  offered  as  base 
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property  to  support  an  application  to  graze 
on  the  public  domain  prior  to  June  28, 1938, 
may  not  be  considered  as  "land  dependent 
by  use"  within  the  meaning  of  the  Federal 
Range  Code. 
0.  T.  Lingenfelter,  A-24494  (Sept.  18, 1&47) 

Applicant  appealed  from  a  decision  of 
the  Director  of  BLM  rejecting  his  applica- 
tion for  a  right-of-way  for  a  reservoir  and 
a  supply  ditch  for  stock  and  domestic  pur- 
poses on  certain  lands  now  included  within 
Wyoming  Grazing  District  No.  3.  The 
grounds  assigned  for  the  decision  were  : 

1.  That  Brannon  no  longer  has  any  land 
or  livestock  in  the  area  nor  yet  a  permit 
for  grazing  on  the  Federal  range; 

2.  That  although  applicant  constructed 
a  reservoir  and  a  supply  ditch  on  said  lands 
many  years  ago,  before  applying  for  a 
right-of-way,  he  has  not  maintained  the 
works  to  beneficial  use ; 

3.  Further,  that  today  sec.  4  of  the  Tay- 
lor Grazing  Act  requires  that  reservoirs 
and  other  improvements  built  on  the  Fed- 
eral range  by  individuals  for  the  watering 
of  livestock  shall  be  under  permit  by  the 
Secretary  of  the  Interior ; 

4.  That  range  permittees  in  this  area 
have  had  ample  opportunity  to  apply  for 
the  necessary  sec.  4  permit  for  these  im- 
provements but  that  those  approached  in 
the  matter  have  considered  the  works  not 
worth  further  expenditures; 

5.  That  since  the  right-of-way  and  the 
reservoir  permit  are  not  desired  by  per- 
mittees ranging  near  the  reservoir  there 
is  no  reason  why  those  privileges  should 
now  be  granted  to  a  nonpermittee  of  the 
range. 

Departmental  records  show  that  the  con- 
fusion concerning  Brannon's  application 
resulted  from  an  entry  in  the  register's 
office  erroneously  describing  the  company's 
application  022164,  made  on  the  same  day 
as  Brannon's  022165,  as  seeking  rights-of- 
way  for  all  four  reservoirs  and  supply 
ditches  instead  of  for  Nos.  1,  2  and  3  only. 
The  long  series  of  errors  and  misunder- 
standings which  ensued  was  slow  of  cor- 
rection and  regrettably  delayed  proper 
handling  of  applicant's  application. 
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Upon  consideration  of  the  whole  record, 
the  Department  is  of  the  opinion  that  the 
appellant  is  entitled  to  relief. 
Chester  Brannon,  Evanston  022165  "F"t 
A-24647  (Oct.  28, 1947) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed 
where  it  appears  that  exchange  would  be 
in  public  interest. 

A  license  to  graze  may  be  reduced  upon 
diminution  of  Federal  range  being  used 
under  license  or  permit. 
J.  George  Jones,  Jr.,  Applicant,  Carl  Nixon, 
et  al.,  Protestants,  Salt  Lake  City  063097 
"K",  A-24528  (Nov.  4, 1947) 

Application  for  Grazing  Permits  Denied. 

Those  Indians  may,  notwithstanding  the 
enlargement  of  the  Uintah  and  Ouray  In- 
dian Reservation  by  the  act  of  Mar.  11, 
1948,  P.L.  440,  80th  Cong.,  be  entitled  to 
graze  in  Utah  Grazing  Dist.  No.  8  cannot 
be  held  to  strict  compliance  with  the  Fed- 
eral Range  Code  during  the  period  in  which 
the  range  management  plan  for  the  dis- 
trict, approved  on  June  14,  1943,  was  in 
effect. 

The  range  management  plan  for  the  dis- 
trict is  no  longer  in  effect. 

The  Indians  must  now  establish  their 
rights  to  graze  within  the  district  by  the 
same  standards  that  are  applicable  to  non- 
Indians,  except  that  past  noncompliance 
with  the  requirements  of  the  Federal 
Range  Code  must  be  disregarded  where 
that  noncompliance  was  excused  by  the 
Department  under  the  range  management 
plan  or  any  other  administrative  measure 
affecting  the  lands  embraced  within  the 
former  Uncompahgre  Indian  Reservation. 
Henry  Reeves,  et  al.,  A-24657  (July  14, 
1948) 

An  applicant  for  grazing  privileges  who 
fails  to  establish  the  fact  that  his  base 
property  was  dependent  by  use  during  the 
priority  period  for  more  livestock  than  that 
covered  by  the  Class  I  license  issued  to  him 
is  not  entitled  to  have  that  license  in- 
creased. 

In  the  absence  of  a  determination  that 
the  Federal  range  is  available  for  Class  II 


GRAZING  PERMITS  AND  LICENSES— Con. 

FEDERAL  RANGE  CODE— Continued 
grazing  privileges,  it  is  not  error  to  refuse 
to  determine  the  extent  to  which  an  appli- 
cant for  grazing  privileges  may  be  entitled 
to  share  in  such  Class  II  privileges. 
Louis  H.  and  Myrtle  Dariberg,  Thomas 
Ormachea,  et  al,  Intervenors,  21^1761, 
Grazing  Privileges,  A-25702  (Sept.  23, 
1949) 

May  a  licensee  or  permittee  graze  live- 
stock which  he  controls  by  virtue  of  a  "long- 
term  lease,"  on  Federal  range  embraced  in 
his  permit  ? 

Sec.  3  of  the  Taylor  Grazing  Act  provides 
for  issuance  of  permits  to  stock  owners. 
This  would  seem  to  eliminate  persons  who 
lease  stock. 
Memorandum  (Jan.  16, 1950) 

One  who  asserts  a  claim  of  preference 
right  to  a  grazing  lease  must  show  that  he 
is  the  lawful  occupant  of  land  contiguous 
to  the  area  of  public  land  sought  by  him. 

Even  though  the  lawful  occupant  of  con- 
tiguous land  may  presently  have  an  insuffi- 
cient number  of  livestock  to  make  proper 
use  of  the  public  range  which  he  seeks  to 
lease,  the  issuance  of  a  two-year  lease  may 
be  proper  in  order  to  afford  him  an  oppor- 
tunity to  demonstrate  his  ability  to  expand 
his  livestock  operations. 
Sherwood  C.  Mudgett,  Sacramento  037091, 
039^91,  A-25799  (Mar.  7, 1950) 

Privately  owned  land  which  was  used 
during  the  priority  period  for  the  care  of 
the  bucks  and  "hospital"  stock  of  an  estab- 
lished, permanent,  and  continuing  livestock 
operation  which,  as  a  whole,  required  the 
substantial  use  of  the  public  range  in  con- 
nection with  lands  owned  or  controlled  by 
the  operator  may  properly  be  regarded  as 
land  dependent  by  use. 

The  regulation  which  provides  that  base 
property  will  lose  its  dependency  by  use  if 
the  holder  of  such  property  fails  for  two 
consecutive  years  to  offer  it  as  base  prop- 
erty in  an  application  for  a  license  or  per- 
mit, and  which  was  added  to  the  Federal 
Range  Code  on  Sept.  23, 1942,  was  intended 
to  have  only  prospective  application,  and 
a  failure  to  offer  a  base  property  prior  to 
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that  should  be  disregarded  in  applying  the 
regulation. 

Del  E.  Adams,  Application  for  19U-45 
Grazing  License  in  Utah  Grazing  District 
No.  1,  A-25796  (May  1, 1950) 

Only  those  persons  whose  interests  have 
been  adversely  affected  by  a  decision 
rendered  under  the  Federal  Range  Code 
for  grazing  rights  can  appeal  from  such 
decision. 

An  error  on  the  part  of  district  grazier 
in  incorporating  in  his  decision  on  an  ap- 
plication for  grazing  privileges  the  classifi- 
cation to  be  assigned  to  base  property 
offered  in  support  of  another  person's  ap- 
plication does  not  give  rise  to  any  right  of 
appeal  on  the  part  of  the  first  applicant, 
where  such  classification  does  not  have  any 
prejudicial  effect  on  the  first  applicant's 
claim  of  grazing  privileges. 

Decision  set  aside  and  appeal  dismissed. 
Vern  Parman,  et  al.,  4S126,  A-25715  (Dec. 
27,  1950) 

Under  the  Federal  Range  Code  of  Mar. 
16,  1938,  grazing  privileges  on  the  Federal 
range  could  be  granted  only  if  a  properly 
supported  application  had  been  filed  for 
such  privileges. 

Where  an  applicant  for  grazing 
privileges  received  a  permit  for  all  the  land 
for  which  he  had  applied  and,  in  addition, 
for  a  substantial  acreage  of  Federal  range 
for  which  he  had  not  applied  and  for 
which  he  did  not  offer  any  base  property, 
the  permit  is  subject  to  cancellation  to  the 
extent  that  it  includes  such  additional 
range. 

Where  a  corrected  permit  is  issued  under 
the  Taylor  Grazing  Act,  in  replacement  of 
a  10-year  permit  which  contained  an  error, 
the  corrected  permit  cannot  be  issued  for  a 
period  which  would  carry  it  beyond  the 
original  10-year  term  of  the  original 
permit. 

James  G.  Boyd,  Appellant,  Frank  A.  Hub- 
bell  Go.,  Intervenor,  A-25772  (Jan.  12, 
1951) 

The  provisions  of  State  law  cannot  limit 
the  Secretary  of  the  Interior  in  the  exer- 
cise of  authority  conferred  on  him  by  Con- 


GRAZING  PERMITS  AND  LICENSES— Con. 
FEDERAL    RANGE    CODE— Continued 

gress  to  make  rules  and  regulations  for  the 
orderly  use  of  Federal  range. 

In  a  proceeding  involving  unauthorized 
use  of  Federal  range  in  a  grazing  district 
administered  under  the  Taylor  Grazing 
Act,  it  is  not  defense  that  such  range  was 
unfenced  at  the  time  of  such  use  and  that, 
under  the  law  of  the  State  in  which  such 
range  is  located,  the  fact  that  the  land  of 
another  is  unfenced  may  justify  or  excuse 
the  unauthorized  grazing  of  his  land. 
0.  R.  Britain,  56Jt16  "DL:MG",  A-25962 
(Jan.  24, 1951) 

In  determining  the  extent  of  dependency 
by  use  under  the  Federal  Range  Code,  43 
CFR  161.2(g)  (1),  the  use,  if  any,  made  of 
the  public  lands  during  each  year  of  the 
priority  period  should  be  included  in  com- 
puting the  average  annual  amount  of  for- 
age, and  it  should  not  be  limited  to  the 
use  made  during  the  minimum  qualifying 
period  of  two  consecutive  years  or  any 
three  of  the  five  years. 
Dependency  by  Use  of  the  Federal  Range 
During  Priority  Period  (Oct.  11,  1951) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  school  land 
indemnity  selection,  the  primary  factor  is 
whether  any  Federal  interest  makes  a 
negative  determination  advisable. 

Where  the  selected  land  lies  within  and 
is  a  part  of  a  winter  grazing  range  and 
also  controls  the  water  available  for  live- 
stock grazing  on  other  public  land  within 
the  area,  and  allowance  of  the  selection 
would  interfere  with  the  administrative 
program  of  the  grazing  district,  it  is  not  in 
the  public  interest  to  allow  the  State's  ap- 
plication. 

State  of  Utah,  Utah  07331,  07332,  State 
School  Land  Indemnity  Selection — Classi- 
fication of  Land,  A-26981  (Nov.  2,  1954) 

HEARING  EXAMINER 

Application  for  1943-1944  grazing  license 
in  New  Mexico  Grazing  District  No.  3. 
Motion  denied. 

Mary  B.  and  Wayne  Whitehill,  Mrs.  Adam 
Wilson  and  Son,  A-23945  (Jan.  6,  1945) 
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Application  for  1943-1944  grazing  license 
in  Utah  Grazing  District  No.  8.  Motion  for 
rehearing. 

N.  J.  Meagher  Co.,  J.  T.  Murdoch,  Paul  H. 
Hanson,  Intervenors,  A-23920  (Jan.  31, 
1945) 

Application  for  a  1943-44  grazing  license 
in  New   Mexico   Grazing  District   No.  2. 
Motion  for  rehearing. 
M.   S.   Major,   Carlos  P.   Sanchez,  Inter- 
venor,  A-23834  (Feb.  24, 1945) 

Appeal  from   decision  of  Examiner  of 
Grazing  Service. 

Lands  additionally  available  are  to  be 
administered  in  accordance  with  custom- 
ary "so  far  as  such  administration  may  be 
practicable  and  consistent  with  good  range 
management,"  and  the  question  of  "good 
range  officials"  must  be  given  great  weight. 
The  determination  of  the  range  to  be 
used  under  a  license  is  entirely  a  matter 
for  the  Grazing  Service,  and  in  the  allot- 
ment of  the  range  the  Department  is  not 
limited  by  the  particular  requests  of  the 
parties. 
James  Bundy,  A-24438  (June  3,  1947) 

Under  the  Department's  Rules  of  Prac- 
tice governing  public  land  cases,  a  grazing 
permittee  who  requested  and  was  accorded 
a  hearing  before  an  examiner  with  respect 
to  a  regional  grazier's  action  in  making  a 
division  of  the  Federal  range  between  such 
permittee  and  another  person,  but  who 
failed  to  appeal  to  the  Director  of  the  Bur. 
of  Land  Management  from  the  examiner's 
decision,  cannot  thereafter  appeal  to  the 
head  of  the  Department  from  a  decision  of 
the  Director  affirming  the  examiner's 
decision. 

R.  R.  Schneider,  2141228,  A-25741  (July  5, 
1950) 

A  departmental  decision  approving  the 
dismissal  of  an  appeal  from  a  hearing 
examiner  because  of  failure  to  comply  with 
procedural  requirements  will  be  set  aside 
and  the  case  will  be  remanded  to  the  Bur. 
of  Land  Management  for  consideration  of 
the  matters  of  substance  raised  in  the  ap- 
peal, where  an  affidavit  is  submitted  by  the 
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appellant  setting  forth  circumstances 
which  appear  to  justify  waiving  the  pro- 
cedural defects  and  where  the  reopening 
of  the  case  to  the  extent  of  considering  the 
merits  of  the  appeal  apparently  will  not 
prejudice  others  interested  in  the  subject 
matter  of  the  case. 

A  request  by  an  appellant  that  the  hear- 
ing before  the  examiner  be  reopened  so 
that  additional  testimony  may  be  offered 
will  be  denied  where  it  appears  that  the 
appellant  was  not  deprived  of  an  oppor- 
tunity to  submit,  at  the  hearing  before  the 
examiner,  the  evidence  which  he  proposes 
to  submit  at  a  reopened  hearing. 

Prior  decision  on  appeal  set  aside  and 
case  remanded. 

E.  E.  Larsen,  A-25888  (Dec.  8,  1950) 
HEARINGS 
Where  the  only  question  at  a  hearing  on 
appeal  from  an  area  manager's  decision 
determining  the  boundaries  of  an  individ- 
ual allotment  under  the  Taylor  Grazing 
Act  is  whether  an  oral  agreement  between 
two  permittees  was  reached  as  to  the  lo- 
cation of  a  line  dividing  their  adjoining 
allotment  on  the  range,  and  where  sub- 
stantial evidence  at  the  hearing  supports 
a  decision  that  such  an  agreement  was 
reached  and  the  line  was  marked  on  the 
ground,  the  decision  affirming  the  man- 
ager's action  was  proper. 

An  agreement  by  the  holder  of  an  indi- 
vidual allotment  on  the  Federal  range  in 
Arizona  to  a  range  division  line  which 
increases  the  size  of  his  allotment  does 
not  effect  a  disposition  of  community 
property  and  therefore  is  not  void  because 
it  is  not  joined  in  by  his  wife. 
Harvel  H.  and  Stella  Cosper,  Boyce  H. 
Lines,  Arizona  Grazing  Dist.  No.  4,  A-26841 
(May  6,  1954) 

Findings  of  Local  Grazing  Officials. 
Harvey  Brothers  v.  N.  Patton  &  Sons,  Earl 
C.  Moore,  W.  H.  Wingo,  A-24482  (Mar.  28, 
1947) 

SPECIAL  DISTRICT  RULES 

Water  rights  problems  in  connection 
with  mining  and  grazing  in  Death  Valley, 
Joshua    Tree,    and    Oregon    Pipe    Cactus 
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National   Monuments   and   Boulder   Dam 
National  Recreational  Area. 
Memorandum  (Feb.  6,  1945) 

State  selection  approved  in  part,  and 
disapproved  in  part.  Disapproval  on  the 
ground  that  disposal  of  particular  tract 
would  result  in  projection  of  State  land 
into  an  area  of  Federal  land,  thereby  creat- 
ing irregular  land  pattern  and  interfering 
with  the  administration  of  the  grazing 
district. 

State   of    Utah,    Salt   Lake    064913    "F", 
A-24306  (Dec.  3, 1946) 

Application  for  transfer  of  grazing  priv- 
ileges rejected.  Appeal  from  ruling  of  the 
former  Director  of  the  Grazing   Service. 

Under  cooperative  agreement  between 
Indian  and  Grazing  Services,  approved 
June  14,  1943,  a  transfer  of  grazing  priv- 
ileges on  Federal  range  in  Unit  G  of  Utah 
Dist.  No.  8  requires  the  approval  of  the 
Commissioner  of  Indian  Affairs.  Decision 
of  former  Director  of  the  Grazing  Service 
so  holding  affirmed  on  appeal  without 
prejudice,  however,  to  the  submission  of 
a  new  application  for  transfer  after  the 
rights  of  the  appellant  and  other  claimants 
to  grazing  privileges  on  Federal  range  in 
Unit  G  have  been  adjudicated. 
D.  R.  Seely,  A-24523  (Apr.  10,  1947) 

Resolution  passed  Apr.  14,  1944,  by  Dis- 
trict Advisory  Board  of  Nevada  Dist.  No. 
4  proposed  that  "total  grazing  privileges 
allowed  must  be  based  upon  at  least  two- 
thirds  land  base  and  not  to  exceed  one- 
third  water  base." 

On  Feb.  21,  1945,  Assistant  Secretary 
approved  a  somewhat  broader  special  rule 
stating  that  land,  water,  or  a  combination 
of  the  two  may  be  used  as  base  property 
for  a  single  livestock  operation  in  Dist.  4. 
The  special  rule  does  not  require  uniformi- 
ty as  to  all  operations.  Although  in  prac- 
tice the  base  properties  of  the  District 
have  been  uniformly  classified  upon  a 
combination  of  land  and  water  it  would 
be  proper  to  allocate  grazing  privileges  on 
the  basis  of  water  alone  in  this  area. 
Classification  of  Base  Properties  in  Ne- 
vada Grazing  District  No.  Jt  on  oasis  of 
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SPECIAL  DISTRICT  RULES— Continued 
two-thirds  land  base  and  one-third  water 
base  is  valid  (Apr.  20,  1948) 

Appeal  from  the  U.S.  District  Court  for 
the  District  of  Utah,  Central  Division. 

This  action  was  brought  under  the  Fed- 
eral Tort  Claims  Act  to  recover  damages 
resulting  from  alleged  improper  adminis- 
tration of  the  Taylor  Grazing  Act. 

The  actions  complained  of  under  the 
Taylor  Grazing  Act  were  the  refusal  to  is- 
sue a  permit  to  graze  on  contiguous  lands 
and  the  refusal  to  issue  a  crossing  permit. 
Such  refusals  were  within  the  discretion 
of  the  Range  Manager  and  did  not  amount 
to  unlawful  coercion  of  the  plaintiff.  His 
remedy  should  have  been  an  appeal  as 
provided  for  in  the  Taylor  Grazing  Act 
and  Code.  Judgment  affirmed. 
Nick  Chournos  v.  United  States  (Dec.  20, 
1951) 

A  State  school  indemnity  selection 
should  be  allowed  where  to  do  so  will  not 
interfere  appreciably  with  the  livestock 
operations  of  persons  who  use  the  selected 
land  under  a  permit  issued  under  sec.  4  of 
the  Taylor  Grazing  Act  or  with  the  admin- 
istration of  the  grazing  district  in  which 
it  lies,  and  where  the  improvements  on  the 
selected  land  are  not  substantial  in  char- 
acter. 

State  of  California,  Los  Angeles  09793 Jf, 
A-26776  (July  24,  1953) 

GUAM 

GENERALLY 

A  released  time  program  under  which 
pupils  are  released  from  public  schools  for 
purposes  of  religious  instruction  is  not  per 
se  unconstitutional  as  violative  of  the 
First  Amendment. 

A  released  time  program  under  which 
public  school  pupils  would  be  released  dur- 
ing one  period  in  the  school  day  for  reli- 
gious instruction  under  the  auspices  of 
churches  designated  by  their  parents  or 
guardians,  but  under  which  the  religious 
instruction  would  be  given  at  places  pro- 
vided by  the  churches  and  the  public 
school  authorities  would  assume  no  re- 
sponsibility for  the  recruitment  of  pupils 
for  religious  instruction,  would  keep  no  at- 
tendance  records,   would  give  no  school 


437 


GUAM — Continued 

GENERALLY— Continued 

credits,  and  would  not  approve  or  super- 
vise the  religious  teachers,  could  be 
conducted  without  violating  the  First 
Amendment.  The  First  Amendment  does 
not  apply  to  Guam. 

Released  Time  for  Religious  Instruction, 
M-36106  (Oct.  30,  1951) 

HAWAII 

All  roads  within  the  Hawaii  National 
Park  are  under  the  exclusive  jurisdiction 
of  the  Park  Service.  Solicitor's  Opinion 
M-15172,  Mar.  28,  1925,  holds  this  and 
the  act  of  Apr.  19,  1930,  conclusively  set- 
tles it. 

Memorandum  (Apr.  16,  1946) 
HELIUM 

Proceeds  of  sale  of  surplus  helium  plant 
equipment  under  Surplus  Property  Act  are 
to  be  covered  into  Treasury  as  miscella- 
neous receipts  since  property  was  origi- 
nally acquired  with  funds  appropriated 
from  general  fund  of  Treasury  and  such 
proceeds  are  not  moneys  received  under 
Helium  Gas  Act. 

Helium  Gas  Production  Plant,  Surplus 
Property  Act — Helium  Gas  Act — Helium 
Production  Fund  (May  21,  1946) 

The  Bur.  of  Mines  may  enter  into  a  con- 
tract with  the  Otis  Volunteer  Fire  De- 
partment of  Otis,  Kansas,  to  render  fire 
fighting  service  at  its  helium  plant  located 
outside  the  limits  of  the  municipality. 
Fire  Fighting  Services,  M-34367  (May  31, 
1946) 

A  sale  of  helium  for  an  aircraft  to  be 
flown  to  England  for  a  stay  of  several 
months,  carrying  passengers  on  sight- 
seeing excursions,  and  then  to  be  returned 
to  the  U.S.,  would  not  violate  sec.  3(b) 
of  the  act,  providing  that  no  sale  of  helium 
shall  be  made  for  inflation  of  aircraft  fly- 
ing between  foreign  countries. 
Hughes  Aircraft  Corp.,  M-34649  (Sept.  3, 
1946) 

Unoccupied  houses  comprising  part  of 
helium  plant  maintained  in  stand-by  con- 
dition may  be  rented  to  persons  not  em- 
ployed by  Govt,  under  provisions  of  Helium 
Gas  Act,  as  amended.  Emergency  Price 
Control  Act  of  1942,  as  amended  does  not 
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apply  to  rental  of  housing  accommoda- 
tions not  included  within  defense-rental 
area. 

Shiprock,  New  Mexico — Mines,  M-34780 
(Dec.  3, 1946) 

Effect  of  Surplus  Property  Act  of  1944 
on  authority  to  sell  lands  under  the  Helium 
Act,  as  amended  .  .  .  disposition  of  pro- 
ceeds from  sale  of  such  property. 

Lands   or   interests   in   lands   acquired 
under  above  authority  . .  .  dispose  of  wells, 
lands,   or  interests   therein   not   valuable 
for  helium  production. 
Solictor's  Opinion,  M-34841  (Jan.  22, 1947) 

Under  sec.  1(d)  of  the  Helium  Act, 
as  amended,  property  developed  or  con- 
structed for  helium  production  is  one 
equipped  with  a  plant  and  other  facilities 
necessary  for  extracting  helium  from 
helium-bearing  gas.  By  acquisition  of  the 
properties  of  the  Girdler  Corporation  the 
requirement  of  sec.  1(d)  of  the  act  was 
met.  The  Department  not  required  by 
statute  to  purchase  lands  or  helium  rights 
therein  said  to  have  been  developed  prior 
to  Sept.  1,  1937,  for  the  production  of 
helium-bearing  gas. 

The  Helium  Act  of  September  1,  1937, 
M-35034  (June  9,  1948) 

HOMESTEADS  (ORDINARY) 

(See  also,  Additional  Homesteads, 
Enlarged  Homesteads,  Reclamation 
Homesteads,  Soldiers'  Additional 
Homesteads,  Stock-raising  Home- 
steads) 

GENERALLY 

Application  for  Five-acre  Tract  Held  for 
Rejection.  Appeal  from  the  General  Land 
Office.  Modified  and  affirmed  by  Greeley. 
Lydia  Belle  Luhman,  Cheyenne  065016  "C", 
A-23636  (Sept.  30,  1943) 

Protest  against  timber  and  stone  entry. 

In  a  supplemental  decision  of  June  15, 
1943,  the  Department  affirmed  its  earlier 
decision  of  Nov.  30,  1942,  affirming  the 
action  of  the  GLO,  dismissing  Mattie  H. 
Pickles'  protest.  Motion  for  rehearing 
filed.  Motion  denied  by  Schwilck,  sgd.  by 
Asst.  Secretary. 

Mattie  H.  Pickles,  Gainesville  08077,  GLO 
07321  "C",  A-23058  (Oct.  9,  1943) 
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Petition  for  restoration  denied. 
Modified— by   Price,    surnamed   Schwilck, 
Lee  Muck,  and  Edelstein,  sgd.  Asst.  Secre- 
tary. 

Guy  8.  Way,  Sacramento  033291,  A-23738 
(Jan.  8,  1944) 

Motion  for  Rehearing  on  decision  which 
required  Catledge  to  elect  to  have  elim- 
inated a  legal  subdivision  from  his  home- 
stead entry.  Motion  denied.  Written  by 
Duncan  signed  Assistant  Secretary  Chap- 
man. 

Leonard  Lee  Catledge,  A-23705  (Mar.  29. 
1944) 

Homestead  application  rejected. 
Don  Christopher  Duggan,  Blackfoot  055093 
UF",  A-24265  (Feb.  28, 1946) 

Motion  for  rehearing. 
Floyd   Edward   Medley,   Salt   Lake   City 
062820  "G",  A-23932  (Sept.  9,  1946) 

Scope  of  phrase,  "trade,  manufacture  or 
other  productive  industry,"  as  used  in  sec. 
10  of  the  act  of  May  14,  1898,  30  Stat.  409, 
413, 48  U.S.C.  461,  as  amended. 
Memorandum  (Oct.  11,  1946) 

E.O.  No.  8847,  Aug.  8,  1941,  issued  under 
authority  of  sec.  1  of  the  act  of  July  9, 
1918,  withdrew  certain  lands  for  use  of  the 
War  Dept.  subject  to  valid  existing  rights. 
The  lands  claimed  by  settler  are  in  the 
area  withdrawn.  Congress  specifically  said 
in  sec.  2  of  the  act  of  June  25,  1910,  that 
withdrawals  under  that  statute  shall  pro- 
tect valid  settlements.  If  the  settlement 
claim  is  valid,  the  settler  has  a  valid  exist- 
ing right  which  was  saved  by  E.O.  No. 
8847. 

Effect  of  Withdrawal  Upon  Rights  of  Prior 
Settler  (Mar.  7, 1947) 

A  division  among  permittees  of  grazing 
privileges  on  land  embraced  in  a  canceled 
homestead  entry  will  not  be  disturbed  if 
the  record  as  a  whole  warrants  the  con- 
clusion that  such  division  is  logical,  fair, 
and  in  accordance  with  the  principles  of 
good  management. 

Henry  C.  Larsen,  33108,  A-25694  (July  11, 
1950) 
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ALIENATION 

Indian  Surplus  lands  withdrawn  from 
disposal,  under  the  Departmental  Order 
of  Sept.  19,  1934  (54  I.D.  559),  pending 
determination  of  possible  return  of  the 
land  to  tribal  ownership  under  sec.  3  of 
the  act  of  June  18, 1934  (48  Stat.  984,  985; 
25  U.S.C.  463),  cannot  be  returned  to  tribal 
ownership  when  the  Indians  concerned  vote 
to  exclude  themselves  from  the  1934  legisla- 
tion, and  the  temporary  withdrawal  of 
Sept.  19,  1934,  may  be  revoked  at  any  time. 
Status  of  Indian  Surplus  Land  Withdrawn 
From  Public  Entry,  M-34796  (Oct.  22, 
1947) 

An  entryman's  unperfected  homestead 
rights  are  valuable  and  constitute  "real 
property  or  interests  in  real  property" 
within  the  purview  of  the  Utah  Public  As- 
sistance Act  of  1947.  An  assignment  to  the 
State  of  Utah  does  not  constitute  an  aliena- 
tion of  the  homestead  and  is  not  a  bar  to 
perfection  of  entry. 

The  County  Board  by  filing  notice  of  its 
lien  will  be  entitled  to  notice  of  proceedings 
against  the  property. 
Memorandum  (Aug.  16,  1950) 

AMENDMENT 

Amendment  of  Patent.  Held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Peter  F.  Johnson,  Roseburg  012M5  "F", 
A-24141  (Feb.  27, 1946) 

When  an  amendment  to  a  homestead  en- 
try made  for  the  purpose  of  bringing  the 
tracts  entered  of  record  into  conformity 
with  the  entryman's  original  intention  is 
allowed,  it  becomes  effective  as  of  the  date 
of  the  original  entry. 

When  an  application  for  an  Alaska  home- 
stead entry  is  filed  prior  to  Aug.  10,  1949, 
in  justifiable  ignorance  of  the  fact  that 
land  applied  for  is  bisected  by  a  highway 
right-of-way  reservation,  the  land  in  the 
entry  will  not  be  deemed  to  be  rendered 
noncontiguous  by  reason  of  the  right-of- 
way  reservation. 

Malcolm  McSwain,  Anchorage  011^99,  A- 
26593  (Feb.  4, 1953) 
APPLICANTS 

Motion  for  rehearing  of  departmental 
decision  of  April  17,  1943,  which  affirmed 
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the  decision  of  GLO  to  the  extent  that  it 
held  the  stockraising  homestead  applica- 
tion, Pueblo  055841,  for  rejection  but  modi- 
fied the  decision  insofar  as  it  accorded  the 
applicant  a  right  to  file  an  application 
under  Rev.  Stat.  sec.  2289. 
Gerald  Fred  Mitchell,  A-23521  (July  13, 
1943) 

Applicant  has  appealed  from  a  decision 
by  the  Assistant  Commissioner  of  GLO  re- 
jecting his  application  for  homestead  entry 
of  160  acres  of  public  land  in  the  Dove 
Creek  area  of  southwestern  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Grazing  Service  that  the  land  was  more 
suitable  for  grazing  uses  than  for  agricul- 
tural and  that  allowance  of  the  application 
would  interfere  with  the  orderly  adminis- 
tration of  the  Grazing  District. 

The  area  is  primarily  adapted  to  dry- 
land farming  and  very  limited  grazing. 
Already  settlers  have  had  considerable 
success  in  their  farm  enterprises  despite 
the  handicaps  of  small  farm  units,  one- 
crop  farming  with  its  threats  to  the  soil, 
and  isolation  from  markets  and  public 
facilities.  From  the  educational  work  done 
by  various  agencies  in  recent  years  con- 
cerning land  management  practices,  ero- 
sion control  measures,  diversified  cropping 
and  increased  livestock  production,  sub- 
stantial and  progressive  improvement  in 
farming  is  to  be  expected  throughout  this 
area  in  future  years. 

Appellant  and  his  parents  have  culti- 
vated about  17  acres  to  satisfy  their  own 
needs  and  to  have  some  crops  for  trading 
purposes  but  not  for  cash  sales.  He  has 
constructed  a  fairly  good  house,  a  storage 
cellar,  a  livestock  shed  and  another  small 
building.  The  appellant  has  a  good  tractor 
and  his  father  has  some  farm  implements. 
The  stock  on  the  place  comprised  2  cows, 
2  calves,  2  horses,  2  hogs  and  50  chickens. 
Appellant's  parents  were  obtaining  a  sub- 
sistence living  from  their  meat,  milk,  but- 
ter, eggs  and  garden  truck  and  occasion- 
ally had  some  stock  and  produce  for  sale. 
It  is  obvious  that  if  more  land  is  cleared 
and  farmed,  these  tracts  will  produce  more 
than  a  subsistence  living  and  will  be  more 
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valuable  for  tillage  than  for  grazing  and 
can  properly  receive  an  agricultural  clas- 
sification.   Modified    and    Remanded — by 
Greeley. 

Clifford  D.  Ragsdale,  Pueblo  051165  "C", 
A-22741  (Sept.  27, 1944) 

Protest  dismissed. 
R.  P.  Franson,  Protestant — Rejected  Tim- 
ber and  Stone  Applicant,  GLO  03371  "F"; 
State  of  Michigan,  Exchange  Applicant, 
GLO  0803/f  "F" ;  Albert  Chaput,  Homestead 
Applicant,  GLO  08090  "F",  A-24050  (Apr. 
9,  1945) 

APPLICATIONS 
Homestead  application  held  for  rejection. 
Modified  and  Remanded — sgd.  Asst.  Secre- 
tary. 

Clarence  H.  Steussy,  Los  Angeles  051959 
"C",  A-23629  (June  22, 1943) 

Motion  for  rehearing  of  departmental 
decision  of  April  17,  1943,  which  affirmed 
the  decision  of  GLO  to  the  extent  that  it 
held  the  stockraising  homestead  applica- 
tion, Pueblo  055841,  for  rejection  but  modi- 
fied the  decision  insofar  as  it  accorded  the 
applicant  a  right  to  file  an  application 
under  Rev.  Stat,  sec.  2289. 
Gerald  Fred  Mitchell,  A-23521  (July  13, 
1943) 

Homestead  Application,  Motion  for  Re- 
hearing Granted  by  Duncan. 
Willy  Perry  Davis,   GLO  09006   "C",   A- 
23647  (Aug.  14,  1943) 

Western  Navajo  Indian  Exchange  ap- 
plication held  for  rejection.  Reversed — sgd. 
by  Asst.  Secretary. 

Charles  C.  Day,  Phoenix  079907,  080790, 
079887  "K",  A-23384  (Aug.  21,  1943) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office.  Reversed  by 
McClellan. 

George  C.  Rawson,  GLO   08973   "C",   A- 
23507  (Sept.  8, 1943) 

Application  Rejected. 

Appeal  from  the  General  Land  Office. 
Modified  and  Remanded  by  Duncan. 
John  F.  Clark,  Los  Angeles  055299  "C",  A- 
23667  (Sept.  14,  1943) 
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Application  for  Five-acre  Tract  Held  for 
Rejection.  Appeal  from  the  General  Land 
Office.  Modified  and  affirmed  by  Greeley. 
Lydia  Belle  Luhman,  Cheyenne  065016  "0", 
A-23636  (Sept.  30, 1943) 

Application  held  for  rejection.  Af- 
firmed— by  Duncan,  sgd.  Asst.  Secretary. 
Emmons  B.  Ellis,  Bismarck  024709  "C",  A- 
23728  (Oct.  30,  1943) 

Homestead  application  rejected. 
John  E.  Mathias,  GLO  09077  "C",  A-23726 
(Nov.  8,1943) 

Homestead  application  held  for  rejection. 
Affirmed — by  Duncan,  sgd.  Asst.  Secretary. 
Byron  Eugene  Emerick,  Sacramento  034449 
"(7",  A-23700  (Nov.  8, 1943) 

Motion  for  rehearing  filed  from  Depart- 
mental decision  of  Oct.  30,  1943,  which 
affirmed  the  decision  of  the  Commissioner 
of  GLO  rejecting  his  petition  for  classifica- 
tion and  his  application  to  make  additional 
entry.  Motion  Denied  by  Duncan,  sgd. 
Assistant  Secretary. 

Emmons  B.  Ellis,  Bismarck  024709  "C", 
A-23728  (Mar.  18, 1944) 

Homestead  Application  rejected.  Deci- 
sion by  Schwilck  signed  Assistant  Secre- 
tary Chapman. 

Lineard  Roger  Dearman,  A-23789    (Mar. 
29, 1944) 

Applicant  for  homestead  entry  and  peti- 
tion for  classification  of  the  land  under 
section  7  of  the  Taylor  Grazing  Act  re- 
jected. Motion  denied.  Written  by  Duncan 
signed  Assistant  Secretary  Chapman.  Mo- 
tion for  Rehearing. 
Guy  S.  Way,  A-23738  (Mar.  29, 1944) 

Community  use  of  land  under  the  act  of 
June  1, 1938. 

Memorandum  1955588  "L",  (Apr.  12,  1944) 

Application  for  extension  of  time  denied. 
Dismissed— by  Bush,  sgd.  Chapman. 
John  Morgan  Davies,   Anchorage   010142 
"C",  A-23811  (Apr.  19,  1944) 
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Homestead  application  held  for  rejection 
on  Appeal  from  the  General  Land  Office. 
Decision   by   Schwilck,   signed    Chapman, 
Barney  M.  Feltman,  A-23805  (May  3, 1944) 

Petition  for  classification  and  application 
for  homestead  entry  rejected.  Appeal  from 
the  General  Land  Office. 
John  Weech,  A-23809  (May  3,  1944) 

Homestead  application  held  for  rejection 
on  Appeal  from  the  General  Land  Office. 
Decision  by  ScJiivilck  signed  Chapman. 
John  Tesney,  A-23813  (May  3,  1944) 

Application    by   group,   corporation,    or 
community    for    use    of    land    authorized 
under  the  act  of  June  1, 1938. 
Memorandum  1955588  "L"  (May  9,  1944) 

Homestead  application  held  for  rejection. 
Affirmed — by  Schwilck,  sgd.  Chapman. 
Cesario  Jarmillo,   Santa  Fe  076327   "C", 
A-23802  (May  10, 1944) 

Homestead     application     rejected.     Af- 
firmed— by  Duncan,  sgd.  by  Chapman. 
Ysabel     (Chabello)     Garcia,    Charles    D. 
Myers,    deceased,    Phoenix    077293    "C", 
A-23812  (May  10,  1&44) 

Application  for  second  homestead  entry 
rejected.  Affirmed — by  Duncan,  sgd.  Chap- 
man. 

United  States  v.  Dave  Patterson,  Anchor- 
age 010095  "C",  A-23854  (May  10,  1944) 

Homestead     application     rejected.     Af- 
firmed— by  Bush,  sgd.  Chapman. 
Clarence  E.  Lambert,   G.L.O.   08251   "C", 
A-23821  (May  31, 1944) 

Homestead     application     rejected.     Af- 
firmed— by  Duncan,  sgd.  Chapman. 
Harry  Austin  Au  Miller,  Salt  Lake  063201 
"K",  A-23842  (June  3,  1944) 

Application  for  homestead  entry  held  for 
rejection.  Affirmed — by  Schwilck,  sgd.  by 
Chapman. 

John    G.    Richards,    Denver   051754    "G", 
A-23823  (June  5,  1944) 
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Application  for  homestead  entry  held  for 
rejection.    Affirmed — by   Schwilck,   signed 
Chapman. 

William    F.    McLeran,    Blackfoot    054195 
"C",  A-23825  (June  14,  1944) 

Homestead  application  rejected.  Af- 
firmed— by  Schwilck,  signed  by  Assistant 
Secretary  Chapman. 

Garnett    D.    Adams,    "C",    G.L.O.    08387, 
A-23830  (June  23,  1944) 

Applicant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Comm'r  of  GLO  hold- 
ing for  rejection  his  application  for  home- 
stead entry  of  160  acres  of  public  land  in 
Cahone,  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the 
Grazing  Service  that  cultivation  would 
develop  erosion  and  that  the  land's  highest 
use  would  be  that  of  common-use  grazing 
by  local  ranchers  under  section  3  of  the 
Taylor  Grazing  Act. 

A  detailed  examination  was  then  made 
of  this  tract  and  also  of  the  general  Dove 
Creek  Area  by  the  Branch  of  Field  Exami- 
nation and  by  the  Land  Classification  Di- 
vision of  the  General  Land  Office;  both 
favorable  to  allowance  of  the  entry. 

In  view  of  all  the  facts  recited,  it  ap- 
pears proper  to  classify  the  land  here 
sought  as  more  valuable  for  the  produc- 
tion of  cultivated  crops  than  for  native 
grasses  and  forage  plants.  Modified  and 
Remanded — by  Greeley. 
Howard  Jenkins,  Pueblo  057885  "C",  A- 
22733  (July  7,  1944) 

Decision  of  May  31, 1944,  rejection  home- 
stead application — Motion  filed.  Motion 
Denied  by  Bush,  signed  by  Assistant  Sec- 
retary Chapman. 

Clarence  E.  Lambert,   "O",   G.L.O.   08251, 
A-23821  (July  7,  1944) 

Appeal  from  the  decision  of  the  Com- 
missioner of  General  Land  Office  rejecting 
the  application  to  make  homestead  entry 
to  land  in  Arkansas.  Affirmed  by  Duncan, 
signed  Oscar  L.  Chapman,  Asst.  Secy. 
John  Franklin  Bristow,  G.L.O.  08338  "C", 
A-23844  (July  26,  1944) 
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Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office  rejecting 
application  to  make  homestead  entry.  Af- 
firmed by  Duncan,  signed  Oscar  L.  Chap- 
man, Asst.  Secy. 

Dan  Byers  Jensen,  Blackfoot  054475  "C", 
A-23880  (July  26,  1944) 

Appeal  from  a  decision  of  the  Commis- 
sioner of  the  General  Land  Office  dated 
November  9,  1943,  which  rejected  petition 
for  classification  and  application  to  make 
homestead  entry.  Affirmed  by  Duncan, 
signed  Oscar  L.  Chapman,  Asst.  Secy. 
Charlie  Wiseman,  Denver  051784  "0",  A- 
23843  (July  31,  1944) 

Motion  for  rehearing  in  the  action  af- 
firmed by  the  Department  of  the  Commis- 
sioner of  the  General  Land  Office  reject- 
ing the  petition  for  classification  and  ap- 
plication to  enter  under  the  enlarged 
homestead  act  lands  on  western  slopes  of 
Big  Horn  Mountains  filed  by  Mrs.  Zepha 
A.  Chamberlain.  Motion  Denied  by  Dun- 
can, signed  Oscar  L.  Chapman,  Asst.  Secy. 
Mrs.  Zepha  A.  Chamberlain,  Buffalo 
037192  "C",  A-23806  (Aug.  4,  1944) 

Homestead  application  held  for  rejec- 
tion. Motion  for  Rehearing.  Motion  Denied 
by  Boester,  signed  by  Assistant  Secretary 
Chapman. 

John  Tesney,  GLO  07994  "C",  A-23813 
(Aug.  8,  1944) 

Homestead  application  rejected — Ap- 
peal from  the  GLO.  Reversed  and  Remand- 
ed by  Bush,  signed  by  Assistant  Secretary 
Chapman. 

Josie  P.  Chavez,  as  heir  of  Ricardo  Puebla, 
Phoenix  080881  "C",  A-23742  (Aug.  17, 
1944) 

The  policy  of  rejecting  a  serviceman's 
application  because  he  cannot  occupy  land 
or  construct  improvements  should  be  dis- 
continued. The  term  "reasonable  period" 
must  vary  with  the  times  and  circum- 
stances. 

Memorandum,  GLO,  Los  Angeles  055741 
(Aug.  24,  1944) 
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Homestead  application  rejected.  Af- 
firmed by  Bush,  sgd.  Oscar  L.  Chapman, 
As st.  Secy. 

Ray   Shong,   G.L.O.   08294   "B",   A-23890 
(Aug.  31,  1944) 

Homestead  application  held  for  rejec- 
tion. Affirmed  by  Boester  sgd.  Oscar  L. 
Chapman,  Asst.  Sec. 

James   C.    W.   Sims,   Sacramento   084933, 
A-23905  (Aug.  31,  1944) 

Homestead  application  rejected.  Af- 
firmed by  Bush,  sgd.  Oscar  L.  Chapman, 
Asst  Secy. 

Albert  Leath  Tramel,   G.L.O.  07951  "C", 
A-23893  (Aug.  31,  1944) 

Homestead  application  rejected.  Motion 
for  Rehearing.  Motion  Denied  by  Duncan, 
signed  by  Assistant  Secretary  Chapman. 
United  States  v.  Dave  Patterson,  Anchor- 
age 010095  "C",  A-23854  (Sept.  13,  1944) 

Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Affirmed  by  Duncan,  signed  by  Assistant 
Secretary  Chapman. 

John  Stone,  Las  Cruces  060254  "C",  A- 
23906  (Sept.  18, 1944) 

Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Suspended  by  Duncan,  signed  by  Assistant 
Secretary  Chapman. 

Marion  Emmett  Mosher,   Denver   052056 
uO",  A-23894  (Sept.  18,  1944) 

Applicant  has  appealed  from  a  decision 
by  the  Acting  Commissioner  of  GLO  which 
held  for  rejection  his  application  for  home- 
stead entry  of  160  acres. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the  Graz- 
ing Service  that  on  the  major  part  of  the 
land  slope  gradients  exceed  5% ;  that  out- 
crops of  sandstone  are  too  numerous  and 
soils  too  thin ;  that  cultivation  would  prob- 
ably increase  the  existing  erosion ;  and  that 
the  land's  highest  use  would  be  that  of 
common-use  grazing  by  local  ranchers  un- 
der section  3  of  the  Taylor  Grazing  Act. 

After  detailed  examinations  have  been 
made,  it  appears  that  the  area  is  primarily 
adapted  to  dry-land  farming  and  very  lim- 
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ited  grazing.  Settlers  have  had  consider- 
able success  in  their  farm  enterprises 
despite  the  handicaps  of  small  farm  units, 
one-crop  farming  with  its  threats  to  the 
soil,  and  isolation  from  markets  and  pub- 
lic facilities.  Due  to  educational  work  done 
by  various  agencies  in  recent  years  con- 
cerning land  management,  etc.,  substantial 
and  progressive  improvement  in  farming 
is  to  be  expected  throughout  this  area  in 
future  years. 

From  the  facts  recited  it  is  evident  that 
the  lands  sought  would  provide  appellant 
with  a  good  homesite  and  with  a  living. 
They  are  safely  tillable;  they  are  more 
valuable  for  the  production  of  cultivated 
crops  than  for  that  of  native  grasses  and 
forage  plants;  and  they  can  properly  re- 
ceive an  agricultural  classification. 
Frank  D.  Armstrong,  Pueblo  057835  "0", 
A-22742  (Sept.  27,  1944) 

Appellant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Commissioner  of  GLO 
holding  for  rejection  his  application  for 
homestead  entry  of  131.59  acres  of  public 
land  in  the  Dove  Creek  area  of  South- 
western Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Land  Classification  Division  of  the 
Grazing  Service  that  cultivation  would 
cause  increased  erosion  in  this  area  and 
that  the  land's  highest  use  would  be  that 
of  common-use  grazing  by  local  ranchers 
under  section  3  of  the  Taylor  Grazing  Act. 

After  investigation  it  is  evident  that 
these  tracts  are  of  no  use  to  livestock  oper- 
ators but  that  they  would  be  safely  tillable 
and  provide  applicant  with  a  good  home- 
site.  They  are,  therefore,  more  valuable 
for  the  production  of  cultivated  crops  than 
for  that  of  native  grasses  and  forage  plants 
and  can  properly  receive  an  agricultural 
classification.  Modified  and  Remanded — by 
Greeley. 

Earl  F.  Huskey,  Pueblo  057902,  A-22752 
(Sept  27, 1944) 

Applicant  has  appealed  from  a  decision 
by  the  Assistant  Commissioner  of  GLO 
rejecting  his  application  for  homestead 
entry  of  160  acres  of  public  land  in  the 
Dove  Creek  area  of  southwestern  Colorado. 
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The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Grazing  Service  that  the  land  was 
more  suitable  for  grazing  uses  than  for 
agricultural  and  that  allowance  of  the  ap- 
plication would  interfere  with  the  orderly 
administration  of  the  Grazing  District. 

The  area  is  primarily  adapted  to  dry- 
land farming  and  very  limited  grazing. 
Already  settlers  have  had  considerable 
success  in  their  farm  enterprises  despite 
the  handicaps  of  small  farm  units,  one-crop 
farming  with  its  threats  to  the  soil,  and 
isolation  from  markets  and  public  facili- 
ties. From  the  educational  work  done  by 
various  agencies  in  recent  years  concern- 
ing land  management  practices,  erosion 
control  measures,  diversified  cropping  and 
increased  livestock  production,  substan- 
tial and  progressive  improvement  in  farm- 
ing is  to  be  expected  throughout  this  area 
in  future  years. 

Appellant  and  his  parents  have  culti- 
vated about  17  acres  to  satisfy  their  own 
needs  and  to  have  some  crops  for  trading 
purposes  but  not  for  cash  sales.  He  has 
constructed  a  fairly  good  house,  a  storage 
cellar,  a  livestock  shed  and  another  small 
building.  The  appellant  has  a  good  tractor 
and  his  father  has  some  farm  implements. 
The  stock  on  the  place  comprised  2  cows, 
2  calves,  2  horses,  2  hogs  and  50  chickens. 
Appellant's  parents  were  obtaining  a  sub- 
sistence living  from  their  meat,  milk, 
butter,  eggs  and  garden  truck  and  occa- 
sionally had  some  stock  and  produce  for 
sale.  It  is  obvious  that  if  more  land  is 
cleared  and  farmed,  these  tracts  will  pro- 
duce more  than  a  subsistence  living  and 
will  be  more  valuable  for  tillage  than  for 
grazing  and  can  properly  receive  an  agri- 
cultural classification.  Modified  and  Re- 
manded— by  Greeley. 

Clifford  D.  Ragsdale,  Pueblo  057765  "G", 
A-22741    (Sept.  27,  1944) 

Application  to  make  homestead  entry 
rejected.  Appeal  from  the  General  Land 
Office.  Decision  by  Duncan,  signed  by  As- 
sistant Secretary  Chapman. 
Alden  Lynn  Day,  Salt  Lake  City  O64140 
"C"\  A-23915  (Nov.  10,  1944) 
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Application   to   make  homestead   entry 
rejected.  Appeal  from  the  General  Land 
Office.  Decision  by  Duncan,  signed  by  As- 
sistant Secretary  Chapman. 
Wesley    Herbert    Day,    Salt    Lake    City 
064139  "C",  A-23913  (Nov.  10,  1944) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office.  Reversed  by 
Duncan,  signed  by  Assistant  Secretary 
Chapman. 

Thomas  Mingues,   G.L.O.   O8404   "C",   A- 
23898  (Nov.  21,  1944) 

Application  to  make  homestead  entry 
rejected.  Appeal  from  the  General  Land 
Office.  Affirmed  by  Duncan,  signed  by  As- 
sistant Secretary  Chapman. 
Ralph  L.  Arndt,  G.  L.  0  08991  "C",  A-23901 
(Nov.  25,  1944) 

Application  to  make  homestead  entry 
rejected.  Appeal  from  the  General  Land 
Office.  Affirmed  by  Duncan,  signed  by  As- 
sistant Secretary  Chapman. 
Clara  R.  Howard,  Blackfoot  0540U  "C", 
A-23909  (Dec.  11,  1944) 

Application  for  homestead  entry  held 
for  rejection. 

Ina  Elizabeth  Hall,  G.  L.  0  09078,  A-23940 
(Jan.  24,  1945) 

Application  for  agricultural  classifica- 
tion and  homestead  entry  held  for  rejection. 

Where  homestead  application  covers  280 
acres  of  land  in  the  Las  Vegas  Valley, 
where  precipitation  is  low,  artesian  wells 
not  satisfactory,  soil  is  alkaline  and  the 
cost  of  bringing  water  from  Boulder  Dam 
prohibitive,  it  is  proper  to  affirm  the  Com- 
missioner's decision  denying  homestead  ap- 
plication without  prejudice  to  appellant's 
right  to  file  under  the  Five-Acre  Tract 
Law. 

Arvel  Hansen,  Carson  City  021129  "C",  A- 
23954  (Feb.  13,  1945) 

Homestead  application  rejected.  Motion 
for  rehearing. 

Albert  Leath  Tramel,  G.  L.  O  07951  "C", 
A-23893  (Mar.  10, 1945) 
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Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Martin  J.  Henkel,  G.  L.  0  09304  "tf",  A- 
23896  (Mar.  19,  1945) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office. 
William  Arthur  Presley,  G.  L.  0  09706  "C", 
A-23976  (May  8,  1945) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office. 
Clyde  Moon,  Carson  City  021049  "C",  A- 
23937  (May  16,  1945) 

Homestead  application  rejected. 
Henry  Dolman,  Bismarck  024703  "C",  A- 
24002  (July  6,  1945) 

Application  for  homestead  entry  rejected 
without  prejudice  to  an  application  under 
the  act  of  June  1,  1938,  for  a  homesite. 
Lewis  W.  Eibberd,  Pueblo  056688  "(T,  A- 
24027  (July  23, 1945) 

Application  to  make  homestead  entry 
held  for  rejection. 

Willy  Perry  Davis,  G.  L.  0  09396  "0",  A- 
24061  (Aug.  31,  1945) 

Application  to  make  homestead  entry 
held  for  rejection. 

Ira  Winfield  Thomas,  G.  L.  O  08451  "C",  A- 
24051  (Aug.  31,  1945) 

Application  to  make  homestead  entry 
rejected. 

James  M.  Hughes,  Great  Falls  082178  "C", 
A-24043  (Sept.  18,1945) 

Motion  for  Rehearing. 

Application  for  homestead  entry  held  for 
rejection ;  affirmed  on  appeal. 

Determination  of  character  and  location 
of  lands  is  unnecessary  where  the  applica- 
tion was  filed  before  revocation  of  a  with- 
drawal order  affecting  the  lands  in  ques- 
tion. 

John  Weech,  Salt  Lake  City  062967,  A- 
23809  (Sept.  18,  1945) 

Application  to  make  homestead  entry 
rejected. 

Thomas  K.  Marbury,  G,  L.  O  010006  "C", 
A-24199  (Oct.  9,  1945) 
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Application   to  make   homestead   entry 
held  for  rejection.  Affirmed.  Motion  for  re- 
hearing. 

Willy  Perry  Davis,  G.  L.  O  09396  "C",  A- 
24061  (Oct.  11, 1945) 

Homestead  application  rejected. 
Eugene  Dees,  G.  L.  O  08323  "0",  A-24006 
(Nov.  20, 1945) 

Application  for  agricultural  classifica- 
tion and  homestead  entry  held  for  rejec- 
tion. 

Application  of  Kelly  Tracy  for  home- ' 
stead  entry  was  rejected  on  the  ground 
that  the  land's  highest  use  would  be  that 
of  common-use  grazing.  The  applicant  re- 
quested a  new  examination.  On  the  subse- 
quent examination  it  was  found  that  this 
land  would  make  a  good  homesite  and 
that  in  combination  with  his  other  farm 
a  living  could  be  made. 
Kelly  Tracy,  Pueblo  057837  "C",  A-22591 
(Feb.  8, 1946) 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Homestead  application  held  for  rejec- 
tion. 

Ronald   E.    Bruce,   Phoenix    081163    "C", 
A-24230  (Feb.  20,  1946) 

Robert  M.  Uptain  sought  64.57  acres  in 
Arizona  Grazing  Dist.  No.  4  and  with  his 
application  filed  a  petition  for  agricultural 
classification.  The  land  is  in  a  submarginal 
farm  land  project  and  has  high  water  re- 
quirements. The  appellant's  contention  that 
inadequate  well  equipment  was  used  pre- 
viously does  not  seem  sufficient  to  over- 
come the  Department's  information  as  to 
adverse  conditions  in  that  area. 
Robert  M.  Uptain,  Phoenix  079905  "C", 
A-24216  (Feb.  20, 1946) 

Homestead  application  held  for  rejec- 
tion. 

Willie  Doyle  Carter,  G.  L.  O  09079  "C",  A- 
24074  (Feb.  25,  1946) 

Homestead  application  rejected. 
Benjamin  R.  Courtnay,  Black-foot  054530 
"C"\  A-24262  (Feb.  25,  1946) 
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Homestead  application  rejected. 
John  Pinkney  Colbert,  G.  L.  0  08867  "C", 
A-24229   (Feb.  27,  1946) 

Homestead  application  rejected. 
Marguerite  Scull,  G.  L.  O  08551  "C",  A- 
24261  (Feb.  28,  1946) 

Application  for  homestead  entry  held  for 
rejection. 

Rudolph  Stair,   G.   L.    O   09910,   A-24139 
(Feb.  28,  1946) 

Homestead  application  rejected. 
Everett  Harvey  Elder,  G.  L.  O  08619  "C", 
A-24111  (Mar.  4, 1946) 

Application  for  homestead  entry  held  for 
rejection. 

Lizzie  Williams,  G.  L.  0  09761,  A-24088 
(Mar.  4, 1946) 

Application  for  homestead  entry  rejected. 
Eugene  Frier,  G.  L.  O  07864  "0",  A-24184 
(Mar.  8, 1946) 

Application  for  a  free  survey  rejected, 
and  determining  settlement  claim  invalid. 
U.S.  v.  Kenneth  Brown  Laughlin,  Anchor- 
age 010007  "C",  A-24260  (Mar.  15, 1946) 

Homestead  Application  Rejected. 

Appeal   from  the  General  Land  Office. 
Homestead  application  denied  where  land 
is  submarginal  agriculturally. 
Carl  Ed  Millman,  G.  L.  O  09397  "C",  A- 
24286  (Mar.  15, 1946) 

Application  for  homestead  entry  of  40 
acres  in  Nevada  covers  land  not  fit  for 
agricultural  entry  and  land  which  has  been 
included  in  an  area  classification  for  de- 
velopment under  the  small  tract  law.  The 
rejection  by  the  General  Land  Office  of  the 
application  is  affirmed  without  prejudice 
to  the  appellant's  right  to  apply  for  a  5- 
acre  tract  when  the  classification  has  been 
made. 

Frank  C.   Creighton,   Carson  City  020^56 
"C",  A-24239  (Apr.  9, 1946) 

Equitable  title  to  lands  selected  by  a 
State  under  sec.  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  in  exchange  for  State- 
owned  lands,  vests  in  the  State  upon  the 
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filing  of  its  exchange  application  and  its 
rights  are  to  be  adjudged  as  of  that  time. 
State  Applying  to  Exchange  Lands  Under 
the  Taylor  Grazing  Act,  M-33649  (Apr.  11, 
1946) 

Application  for  homestead  entry  held  for 
rejection. 

Joseph  E.  Shotwell,  SLC  062062  "C",  A- 
21877  (Apr.  12, 1946) 

Application  for  homestead  entry  held  for 
rejection  because  it  is  not  suitable  for  cul- 
tivation. 

In  part  it  is  too  uneven,  the  shift  of  the 
river  can  flood  it  and  it  would  be  too  ex- 
pensive to  irrigate  that  part  that  needs 
irrigating. 

The  appellant  may  still  try  to  lease  under 
the  Small  Tract  Act. 

Herman  W.  Apple,  Denver  052200  "C",  A- 
24191  (Apr.  25,  1946) 

Motion  filed  from  the  Departmental 
decision  of  Mar.  4,  1946,  which  affirmed 
the  decision  of  the  Commissioner  of  GLO 
holding  for  rejection  the  application  of  the 
above  for  homestead  entry  of  a  40-acre 
tract. 

This  tract  was  found  unsuitable  for 
homestead  entry.  It  consists  of  rough,  cut- 
over  and  with  a  soil  of  low  productivity, 
subject  to  serious  erosion  when  cleared  and 
better  suited  to  timber  propagation  than 
to  any  crop  production. 

The  lands  are  not  agricultural  but  are 
essentially  timber  lands  and  suitable  only 
for  timber  growing. 

Lizzie  Williams,  G.  L.  0  09761  "C",  A-24088 
(May  23, 1946) 

Application  for  homestead  entry  on  cer- 
tain Alaskan  lands  denied  on  basis  of 
withdrawal,  without  prejudice  to  purchase 
or  lease  of  the  lands  under  54  Stat.  1191, 
48  U.S.C.A.  353  note. 

Harold  Dinkel,  Anchorage  010572  "C",  A- 
24307  (July  3, 1946) 

Homestead  Application  Held  for  Rejec- 
tion. 

Homestead  application  within  floodway 
of  St.  Francis  River  denied  without  prej- 
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udice  for   homesite   application   covering 
part  of  land  outside  the  floodway. 
BoUy  Howard,  G.  L.  0  08111  «(T,  A-24360 
(July  9,  1946) 

Application  for  Homestead  Entry  Re- 
jected. 

Applications  filed  for  withdrawn  lands 
are  invalid  and  are  to  be  rejected. 
Jesse  H.  Smith,  Carson  City  022249  "C", 
A-24343  (July  15,  1946) 

Requirement  of  Rule  3  of  Rules  of  Prac- 
tice, that  an  application  to  contest  must 
bear  the  affidavit  of  a  corroborating  wit- 
ness, is  a  jurisdictional  requirement. 

Where  testimony  reveals  that  affidavit 
of  corroborating  witness,  which  appears 
proper  on  the  face  of  the  application  to 
contest,  was  not  in  fact  notarized  as  repre- 
sented in  the  application,  the  contest  is  dis- 
missed for  lack  of  a  proper  application. 
Oscar  L.  Kind  v.  Joseph  E.  Selstad,  Great 
Falls  083833,  A-24342  (July  30, 1946) 

Application  for  homestead  entry  held  for 
rejection  and  rejection  affirmed.  Motion 
for  rehearing. 

A  40-acre  tract  on  the  Gunnison  River 
in  Colo,  which  contains  little  more  than  10 
acres  of  tillable  land  is  not  suitable  for 
homestead  entry  where  the  tillable  parcel 
is  subject  to  inundation  and  damage  by 
the  river  and  where  the  costs  of  its  prep- 
aration for  tillage  and  irrigation  are  likely 
to  be  excessive  in  relation  to  probable 
returns. 

Where  the  entry  and  fencing  of  a  40-acre 
tract  bordering  the  river  would  interfere 
with  the  trailing  of  stock  along  the  river 
valley  and  with  the  administration  of  the 
grazing  district,  entry  should  not  be 
allowed. 

Herman  W.  Apple,  Denver  052200  "LC"t 
A-24191  (Sept.  16,  1946) 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Appeal  from  the  General  Land  Office. 
Lands  with  sandy  soil  of  little  vegetal 
content  and  low  productivity  are  unsuit- 
able for  cultivation  and  homestead  entry 
and  have  greater  value  for  grazing  and 
timber  uses. 
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Since  the  tracts  sought  cannot  be  use- 
fully administered  by  the  Govt.,  neighbor- 
ing public  lands  being  too  few  to  make 
joint  administration  feasible,  there  is  no 
objection  to  their  disposal  by  a  means, 
such  as  public  sale,  which  does  not  require 
cultivation  and  residence. 
Harry  C.  Taylor,  G.  L.  0  09967  "C",  A- 
24411   (Sept.  30,  1946) 

Application  for  Homestead  Entry 
Rejected. 

Appeal  from  the  Bureau  of  Land  Man- 
agement. Homestead  entries  under  sec. 
2289,  R.S.,  may  be  allowed  only  for  agri- 
cultural lands. 

Samuel  W.  King,  BLM  09522  "C"  (formerly 
GLO  09522),  A-24461  (Nov.  0,  1946) 

Homestead  Application  Rejected. 

Application  for  homestead  entry  which 
was  denied  by  GLO  is  affirmed  because  of 
probable  favorable  action  on  prior  appli- 
cation of  another.  But  remanded  for  fur- 
ther consideration  on  event  of  ultimate  re- 
jection of  the  prior,  conflicting  application. 
Boyd  E.  Harford,  Sacramento  03)304  "0", 
A-24367  (Nov.  8,  1940) 

Motion  for  rehearing  filed  with  the  Gen- 
eral Land  Office  should  have  been  sub- 
mitted to  Department,  and  failure  of  GLO 
to  transmit  the  motion  does  not  deprive 
applicant  of  right  to  rehearing,  even 
though  several  years  have  elapsed. 

Application  for  homestead  entry  which 
was  denied  is  now  allowed  based  on  show- 
ings in  new  field  examination. 
Audrey  Rose  Marshall  Hughes,  Sacramento 
031259,  A-22527  (Nov.  8,  1946) 

Homestead  Application  Rejected. 

Appeal  from  the  General  Land  Office.  One 
who  is  under  21  years  of  age  and  not  the 
head  of  a  family  cannot  be  granted  a  home- 
stead entry. 

Failure  of  past  entrymen  to  obtain  pat- 
ent is  evidence  in  support  of  conclusion 
that  land  is  not  agricultural. 
Ralph  Flint,  G.  L.  O  010716  "O",  A-24432 
(Dec.  17,  1946) 

Homestead  Application  Rejected. 
Appeal  from  the  General  Land  Office. 
Lands  desired  for  hunting  purposes  may 
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not  be  acquired  under  the  homestead  law. 
Henry  Hansen,  G.  L.  O  09998  "C",  A-24417 
(Dec.  19,  1946) 

Homestead  Application  Rejected. 

Minority  of  veteran  of  World  War  II  who 
is  not  head  of  family  is  not  bar  to  home- 
stead entry. 

History  of  past  failures  of  homestead 
entrymen  on  tract  involved  is  good  evidence 
of  unsuitability  of  tract  for  agricultural 
purposes. 

Ralph    Flint,    G.    L.    O    010116,    A-24432 
(Jan.  2,  1947) 

Homestead  Application  Rejected. 

The  decision  of  the  GLO  is  affirmed  with- 
out prejudice  to  such  further  application 
for  homestead  entry  as  Gainous  may  choose 
to  file  for  these  lands  when  and  if  they 
become  available  for  disposition  to  him. 
Henry  Chester  Gainous,  G.  L.  O  010518 
"C",  A-24535  (Feb.  12,  1947) 

Homestead  Application  Rejected. 

Homestead  application  denied  where 
soil  is  rocky  and  sandy,  where  prior  en- 
tries failed,  and  where  surrounding  lands 
have  been  removed  from  cultivation  by 
their  private  owners. 

John  R.  Hammons,  G.  L.  O  08S85  "C",  A- 
24419  (Feb.  14, 1947) 

Homestead  Application  Rejected. 

Homestead  application  denied  where  ap- 
plicant owns  880  acres  of  land. 

Homestead  application  rejected  where 
facts  show  land  more  suitable  for  grazing 
purposes  and  applicant  desires  them  for 
grazing  purposes. 

Rooert   Alan   Graham,   Bismarck   024843 
"C",  A-24534  (Feb.  14, 1947) 

Application  for  homestead  entry  may  not 
be  allowed  where  applicant  has  acquired 
and  holds  more  than  160  acres  of  land  dur- 
ing the  pendency  of  his  application. 
Roger  Cedarstrom,  Salt  Lake  City  063021 
"C",  A-24382  (Apr.  15,  1947) 

Application  for  Homestead  Entry  Re- 
jected. 

Application  for  homestead  entry  rejected 
where  land  involved  is  along  Gulf  of  Mexi- 
co, close  to  private  subdivisions,  accessible 
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to  large  cities,  and  otherwise  appears  suit- 
able to  small  tract  classification. 

Small  Tract  Act  of  June  1,  1938,  not 
superseded  by  Veterans'  Preference  Act  of 
Sept.  27,  1944. 

Roy  8.  Pennington,  G.  L.  O  101794  uO",  A- 
24553  (Apr.  15,  1947) 

Wrongful  possession  of  land  as  against 
the  U.S.  does  not  bar  granting  of  home- 
stead entry  to  another. 

Absent  showing  of  sufficient  water  avail- 
able to  support  crops,  homestead  applica- 
tion denied. 

Ralph  Gordon  Huoer,  Carson  City  021284 
"0",  A-23539  (Apr.  17, 1947) 

Homestead  Application  Rejected  in  Part. 

Application  for  5-acre  lease  was  com- 
pletely in  order  and  recounted  in  detail 
Albert  D.  Bashor's  past  connections  with 
the  land,  there  being  no  hint  that  he  sub- 
mitted any  false  information  in  the  pro- 
curement of  the  lease. 

Regarding  homestead  application,  it  is 
apparent  that  since  the  lease  was  outstand- 
ing at  the  time  Bishopp  filed  his  applica- 
tion for  homestead  entry,  the  leased  acre- 
age was  not  "unappropriated  public  lands" 
and  therefore  was  not  subject  to  home- 
stead entry. 

Rooert  J.  Bishopp,  Denver  054536  "C",  A- 
24575  (June  3,  1947) 

Application  for  Homestead  Entry  Re- 
jected. 

Further  examination  discloses  that  in 
all  probability  this  tract  will  be  required 
by  the  U.S.  for  right-of-way  purposes  and 
that  a  first  form  of  reclamation  with- 
drawal is  contemplated  in  the  near  future 
which  will  include  the  land. 

Also,  examination  indicates  that,  taking 
into  account  the  quality  of  the  soil,  the 
tract  is  not  sufficient  size  to  support  ade- 
quately a  family. 

Floyd  R.  Lund,  Great  Falls  186190  "G", 
A-24526  (June  3, 1947) 

Application  for  Homestead  Entry  Re- 
jected. 

Bureau  rejected  the  application  on  the 
ground  that  the  land  is  not  suitable  for 
agriculture. 
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The  findings  of  the  Bureau  are  supported 
by  an  examination  made  of  the  land  in- 
volved, and  by  the  fact  that  3  prior  home- 
stead entries  on  this  very  tract  have  failed 
within  the  past  few  years. 

Regarding  the  contention  that  peach 
trees  could  be  grown  on  the  slopes,  this 
particular  tract  is  too  rough  and  rocky  to 
support  even  a  crop  which  is  adaptable  to 
cultivation  on  moderate  slopes. 
John  Henry  Steavenson,  G.  L.  O  0101  SI, 
"(7",  A-24586  (June  3, 1947) 

A  homestead  application  for  withdrawn 
public  lands  must  be  rejected  and  will  not 
be  held  in  a  suspended  status  to  await  the 
possible  lifting  of  the  withdrawal. 
Robert  E.  Young,  Puello  058577  "C",  A- 
24087  (July  7,  1947) 
Homestead  Application  Rejected. 
Application  to  make  homestead   entry 
rejected,  because,  by  E.O.  No.  4127,  Jan. 
14, 1925,  the  land  was  withdrawn  from  all 
forms  of  settlement,  location,  sale  or  en- 
try. 

Applicant  appealed,  requesting  that  the 
withdrawal  be  revoked  as  to  these  lands 
and  that  his  application  be  allowed. 

The  request  for  revocation  of  the  with- 
drawal is  receiving  consideration  and  it  is 
not  improbable  that  affirmative  action 
may  be  taken  in  this  regard  in  the  near 
future.  Nevertheless,  because  the  revoca- 
tion was  outstanding  at  the  time  of  the 
filing  of  the  application,  the  application 
was  properly  rejected. 
Henry  C.  Couey,  BLM  012115  "C",  A- 
24656  (July  9,  1947) 

Homestead  Application  Rejected. 

Rejection  of  homestead  application  has 
been  based  on  the  unsuitability  of  the  land 
for  agricultural  purposes  and  its  high  de- 
sirability for  grazing  purposes,  including 
the  fact  that  it  abuts  upon  a  river  which 
serves  as  a  source  of  water  for  many  cat- 
tle grazing  in  the  area. 

In  his  appeal  the  applicant  flatly  con- 
tradicts the  facts  as  set  forth  in  the  rejec- 
tion. 

The  decision  of  BLM  is  vacated  and  the 
case  is  remanded  for  the  making  of  a  field 
examination  of  the  lands  involved  and  for 


HOMESTEADS   (ORDINARY)— Continued 
APPLICATIONS— Continued 

the  reconsideration  of  this  application 
based  upon  the  report  of  such  examina- 
tion. 

Thurlow  Weed  Stout,  Salt  Lake  065^78 
"C",  A-24650  (July  17,  1947) 

Land  withdrawn  as  a  Public  Water  Re- 
serve is  not  subject  to  an  application  for 
homestead  entry.  A  request  that  the  land 
be  restored  from  the  withdrawal  will  be 
promptly  considered;  and,  if  the  land  is 
restored,  a  new  application  may  be  filed 
pursuant  to  the  terms  of  the  restoration 
order. 

Robert  E.  Young,  Pueblo  058577  "C",  A- 
24087  (Sept.  10,  1947) 

Application  for  homestead  entry  denied 
where  applicant  is  proprietor  of  more  than 
160  acres. 

Dale  C.  Brannan,  Denver  052089  "C",  A- 
24374  (Sept.  19,  1947) 

Application  for  homestead  entry  reject- 
ed by  Bur.  of  Land  Management  on  the 
ground  that  the  land  is  better  suited  for 
disposition  under  a  private  exchange  ap- 
plication which  was  filed  by  C.  E.  Valpey, 
under  sec.  8  of  the  Taylor  Grazing  Act. 

Applicant  has  appealed  stating  that  30 
of  the  40  acres  involved  are  irrigable ;  that 
he  has  sufficient  water  available  for  this 
purpose  as  contrasted  with  Valpey,  who 
is  said  to  have  no  water  available  and  who 
proposes  to  use  the  land  for  grazing  pur- 
poses in  connection  with  his  nearby  dairy 
farm. 

The  report  of  the  field  examination  of 
this  land  indicates  that  approximately  10 
acres  in  the  northeast  portion  of  the  40 
acres  could  be  cultivated  after  the  remov- 
al at  substantial  cost  of  juniper  trees  and 
large  amount  of  loose  lava  rock.  The  re- 
maining 30  acres  are  too  rocky  for  culti- 
vation. 

It  appears  that  the  Bureau  properly  re- 
jected the  Rachor  application.  The  ques- 
tionable value  of  the  land  for  agriculture, 
even  if  it  is  irrigable,  coupled  with  the 
fact  that  the  exchange  proposed  by  Valpey 
will  result  in  Federal  acquisition  of  an 
area  needed  for  a  stock  driveway  leads  to 
the  conclusion  that  the  public  interest  is 
best  served  by  the  rejection  of  Rachor's 
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application  in  favor  of  the  exchange  ap- 
plication of  Valpey. 

Nicholas  F.   Rachor,   The  Dalles   032235 
«JT",  A-24598  (Oct.  14,  1947) 

Appeal  from  decision  of  Director,  Bur. 
of  Land  Management,  rejecting  application 
for  homestead  entry. 

Upon  review  of  the  record  the  Depart- 
ment finds  that  the  township  in  which  this 
land  is  situated  is  entirely  surrounded  by 
the  Nez  Perce  National  Forest ;  that  about 
65%  of  the  township  consists  of  public 
lands;  that  the  township  in  general  sup- 
ports a  fairly  heavy  growth  of  timber ;  and 
that  a  program  of  sustained  yield  timber 
management  is  contemplated  for  the 
township.  For  this  reason,  the  alienation 
of  this  land  from  public  ownership  would 
be  undesirable  from  the  public  land  man- 
agement point  of  view. 

The  Department  finds  that  aside  from  the 
timber  bearing  tracts  the  greater  portion 
of  the  land  comprises  steep  rock  hillsides 
bordering  the  river.  There  is  a  narrow, 
level  strip  of  not  more  than  2y2  acres  free 
enough  from  rocks  to  be  cultivated.  Dur- 
ing the  appellant's  occupancy,  only  about 
%  acre  is  under  cultivation  to  garden 
truck. 

Appellant  is  not  dependent  upon  the 
farming  of  this  land  for  the  support  of  his 
family.  He  has  built  substantial  improve- 
ments on  the  land.  Appellant  appears  to 
have  been  more  interested  in  obtaining  a 
home  site  than  in  agricultural  development 
of  the  land ;  it  might  be  better  for  him  to 
apply  for  a  small  tract  lease  than  for 
homestead  entry,  since  his  improvements 
could  all  be  included  within  a  5-acre  tract. 
Clayton  E.  Cummings,  Coeur  d'Alene 
01  WO  "C"\  A-24688  (Nov.  4,  1947) 

1.  The  Bur.  of  Land  Management  was 
correct  in  rejecting  applications  to  make 
homestead  entries  on  land  withdrawn  for 
irrigation  purposes  pursuant  to  the  Rec- 
lamation Act  of  June  17,  1902,  and  in 
refusing  to  hold  such  applications  in 
abeyance  until  petitions  for  the  restoration 
of  the  land  applied  for  were  acted  upon. 

2.  Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  give  veterans  of  World  War  II  a  pre- 
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ferred  status  in  relation  to  land  that  is 
subject  to  a  withdrawal  order.  It  merely 
gives  to  such  veterans  the  right,  for  a 
period  of  90  days  after  the  revocation  of 
such  an  order,  to  enter  land  which  at  the 
end  of  the  90-day  period  will  be  opened  to 
the  general  public. 

Karl  F.  Dehlinger,  Clyde  L.  Dehlinger, 
Lakeview  016381,  016382,  A-24686,  A- 
24687  (Feb.  17, 1948) 

1.  An  application  filed  when  land  is  with- 
drawn from  entry  is  invalid  and  should  be 
rejected. 

2.  An  application  for  withdrawn  land 
may  not  be  held  in  suspense  until  the 
restoration  of  the  land  to  entry  and  then 
considered  as  if  filed  at  the  instant  that  the 
land  is  restored  to  entry. 

Lewis  T.  Cureton,  Carson  City  022808  "C", 
A-25196  (Mar.  8,  1948) 

Application  to  enter  land  which  is  under 
withdrawal  is  properly  rejected. 
Hubert  Harold  Sager,  Anchorage  010681, 
A-24272  (Apr.  27,  1948) 

An  application  for  homestead  entry  was 
rejected  because  the  land  did  not  appear 
to  be  suitable  for  homestead  entry,  and  the 
rejection  was  affirmed.  A  field  investiga- 
tion was  made  after  a  motion  for  rehearing 
was  filed.  Motion  for  rehearing  granted  and 
the  case  remanded  to  the  Bur.  of  Land 
Management  for  reconsideration  in  the 
light  of  the  field  report. 
Robert  M.  Uptain,  Phoenix  079905  "C",  A- 
24216  (May  3, 1948) 

Application  to  amend  homestead  entry 
which  was  rejected  because  the  lands  were 
reported  to  be  valuable  for  vanadium  and 
not  subject  to  entry  by  virtue  of  Public 
Land  Order  No.  35  is  remanded  for  re- 
consideration in  view  of  more  recent  re- 
port of  the  Geological  Survey  that  the 
land  has  no  value  for  vanadium. 
Nettie  E.  Bailey,  Evanston  018^86  "0",  A- 
24125  (May  27, 1948) 

Application  for  Homestead  Entry. 

Motion  for  rehearing  of  departmental 
decision  affirming  rejection  of  homestead 
application  denied  where  applicant  fails  to 
present  proof  that  unappropriated  water 
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which  is  necessary  for  cultivation  of  tract 
she  seeks  will  be  available  to  her. 
Nettie  E.  Aroaugh,  BlacTcfoot  054814  "0", 
A-24504  (July  8, 1948) 

Homestead  application  of  Mar.  11,  1947, 
for  lands  suspended  from  entry  on  May  27, 
1922,  properly  rejected. 
Joseph  F.  KHz,  BLM  012056  "M",  A-25368 
(July  29,  1948) 

Application  for  homestead  entry  may  be 
granted  where  the  land  is  suitable  for  cul- 
tivation. 

Auzy  M.  Hill,  Las  Cruces  05191,8  "C",  A- 
22807  (Aug.  3, 1948) 

An  application  for  homestead  entry  upon 
land  located  in  a  precipitous,  mountainous 
region,  unsuitable  for  agricultural  pur- 
poses, was  properly  rejected. 
George  R.  Smith,  Denver  053870  "CSU", 
A-25354  (Aug.  11,  1948) 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed,  where  the  land  is  un- 
suitable for  agriculture. 
AUin  H.  Peavey,  BLM  010656  "LD",  A- 
25459  (Oct.  6, 1948) 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the  ab- 
sence of  a  pending  request  of  the  Secretary 
of  Agriculture  to  this  Department  that  the 
lands  be  opened  to  entry  under  the  home- 
stead laws. 

William  Woods  Martzel,  Billings  0 40 168 
"C",  A-24605  (Oct.  20, 1948) 

An  application  for  the  ordinary  home- 
stead entry  of  scattered  land,  whose  soil 
is  poor  and  which  is  not  accessible  to  water 
for  irrigation,  is  properly  denied. 
William  F.  Kitcheingman,  Great  Falls 
087186  "LD",  A-25544  (Nov.  10,  1948) 

Homestead  Application  Rejected. 

The  rejection  of  a  homestead  application 
was  proper  where  the  land  involved  was 
included  in  a  power  reserve  and  was  not 
subject  to  entry. 

Martin  L.  Guymon,  Salt  Lake  City  065324 
A-25286  (Feb.  28,  1949) 

Homestead  Application  Rejected. 
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A  homestead  application  may  properly 
be  approved  where  the  applicant  operates 
an  adjacent  tract  of  1,500  acres  under  lease 
and  there  is  a  reasonable  prospect  that  he 
can  use  the  cultivable  portion  of  the  public 
domain  tract  advantageously  in  conjunc- 
tion with  his  other  holdings  to  establish 
a  successful  farming  enterprise. 
William  G.  Clark,  GLO  010863  "LD", 
A-25528  (Apr.  4,  1949) 

Homestead  Application  Rejected. 

A  homestead  application  will  be  rejected 
where  the  land  is  unsuitable  for  agriculture 
and  is  valuable  primarily  for  the  produc- 
tion of  native  forage. 
Fern  C.  Terney,  Oregon  0257,  A-25643 
(Apr.  4,  1949) 

Homestead  Application  Rejected. 

A  homestead  application  will  be  rejected 
where  the  land  involved  is  included  in  a 
power  reserve. 

Edioard  W.  <;ini»i<m,  salt  Lake  City  066015 
"C",  A-l\-;;i<;  (Apr.  21,  1949) 

Public  land  actually  occupied  by  a  person 
claiming  the  land  under  color  of  title  is 
not  subject  to  an  application  for  homestead 
entry. 

L<  ri  C.  Price  v.  W.  A.  Leindeckcr,  G.  L.  O 
07247,  A  LT><;<;2  (June  16,  1949) 

A  decision  rejecting  a  homestead  applica- 
tion will  he  remanded  for  a  further  report 
of  climatic  conditions  where  the  suitability 
of  the  land  for  dry  farming  depends  upon 
the  amount  of  the  average  annual  precip- 
itation and  the  evidence  as  to  this  factor 
is  conflicting. 

Charles   L.   Day,   Salt   Lake   City   067774, 
A-25724  (July  19, 1949) 

Homestead  Entry  Application  Rejected. 

A  homestead  entry  application  may  be 
allowed  where  the  entryman  submits  evi- 
dence indicating  that  a  specialized  crop 
can  be  successfully  raised  on  the  entry, 
despite  unfavorable  conditions. 
Ernest  Johns,  Carson  City  023060,  A-25779 
(Oct.  24,  1949) 

Homestead  Entry  Application  Rejected. 

A  homestead  entry  application  should  be 

rejected  where  irrigation  is  necessary  for 
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successful  farming  and  where  the  proposed 
plan  for  irrigation  submitted  by  the  ap- 
plicant is  economically  unfeasible  and 
would  not  provide  an  adequate  water  sup- 
ply for  the  cultivation  of  the  entry. 
Thomas  Huish,  S alt  Lake  City  068594,  A- 
25770  (Oct.  28,  1949) 

Homestead  Application  Rejected. 

A  homestead  application  should  be  re- 
jected where  the  land  is  of  a  character 
more  suitable  for  grazing  than  for  cultiva- 
tion. 

Arthur   Holum,    Great    Falls    086280,    A- 
25765  (Nov.  3,  1949) 

Homestead  Entry  Application  Rejected. 

A  homestead  entry  application  should  be 
rejected  where  the  land  applied  for  is  more 
suitable  for  grazing  than  for  cultivation. 
Emil  Hufschmid,  Los  Angeles  015105,  A- 
25780  (Nov.  4,  1949) 

Application  for  Homestead  Entry  Re- 
jected. 

One  who  remains  in  possession  of  land 
after  his  entry  under  the  homestead  law 
has  been  canceled  is  a  mere  trespasser. 

A  settlement  claim  under  the  homestead 
law  could  not  be  acquired  through  pur- 
chase from  a  prior  settler. 

No  right  is  acquired  by  settlement  on 
land  previously  withdrawn  from  entry  un- 
der the  homestead  law. 
John    Dondero,    Sacramento    038307,    A- 
25582  (Nov.  29,  1949) 

Homestead  Entry  Application  Rejected. 

Commuted  homestead  proof  should  be 
rejected,  and  a  request  for  a  reduction  in 
the  cultivation  requirements  should  be  de- 
nied, where  it  appears  that  the  entryman 
has  cultivated  less  than  10  acres,  which  is 
the  required  l/16th  of  the  land  involved 
in  the  entry,  whereas  more  than  100  acres 
can  be  cultivated. 

Claude  E.  Halstead,  Anchorage  010228,  A- 
25723  (Nov.  29,  1949) 

Homestead  Application  Rejected. 

A  homestead  application  is  properly  de- 
nied in  a  case  where  it  appears  that  the 
land  is  unfit  for  cultivation. 
Robert     Earl     Kesterson,     Carson     City 
023400,  A-25719  (Nov.  30,  1949) 
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A  homestead  application  should  be  re- 
jected if  the  land  is  not  suitable  for  crop 
production  and  is  in  an  area  where  the 
water  supply  is  low. 

William  Reinecke,  Los  Angeles  064494,  A- 
25810  (Feb.  2,  1950) 

A  homestead  application  should  be  re- 
jected if  it  is  not  suitable  for  crop  produc- 
tion and  is  in  an  area  where  the  water 
supply  is  low. 

Irwin  Turner  Smith,  Los  Angeles  070733, 
A-25811  (Feb.  2,  1950) 

A  homestead  application  should  be  re- 
jected if  the  land  applied  for  is  not  a  self- 
sufficient  economic  unit. 
George    Gunderson,    Billings    040413,    A- 
25821  (Feb.  14,  1950) 

Applications  for  desert  land  and  home- 
stead entries  should  be  rejected  where  the 
land  applied  for  is  part  of  a  desert  area, 
the  soil  is  not  suitable  for  the  production  of 
crops,  the  supply  of  water  for  irrigation  is 
limited  and  uncertain,  and  disposal  of  the 
land  under  the  small  tract  program  would 
be  in  the  public  interest. 
Creighton  O.  Waldorf,  Noah  Louis  Beese- 
myer,  Jack  Morton  Obee,  Daniel  R.  Led- 
bctter,  Merle  T.  Scofield,  Los  Angeles 
075316,  076332,  066124,  066123,  066122, 
A-25790,  A-25792,  A-25801,  A-25804,  A- 
25805  (Feb.  28, 1950) 

Land  which  is  more  suitable  for  graz- 
ing than  for  the  production  of  agricultural 
crops  is  not  subject  to  entry,  under  the 
homestead  statutes. 

Kenneth  Brown,  et  al.,  A-25895   (Aug.  4, 
1950) 

Land  is  not  suitable  for  homestead  entry 
where  the  cultivation  of  crops  is  impos- 
sible without  irrigation,  where  there  is  no 
present  supply  of  water  for  irrigation,  and 
where  only  a  small  part  of  the  area  could 
be  cultivated  if  water  for  irrigation  should 
become  available. 

John  Arthur  Farrell,   A-25896    (Aug.   4, 
1950) 

An  application  under  the  homestead 
laws  to  enter  land  which  is  withdrawn 
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from  entry   by  a   first-form  reclamation 
withdrawal  must  be   rejected. 
Don  V.  Rothenberger,  Los  Angeles  076581 
A-25884  (Aug.  17,  1950) 

A  homestead  application  for  land  in- 
cluded within  the  area  withdrawn  by  the 
first  general  withdrawal  order  of  Nov. 
26,  1934,  will  be  rejected  where  it  appears 
that  there  is  insufficient  precipitation  for 
dry  farming,  that  there  is  no  known  source 
©f  water  available  for  irrigation,  and  that 
the  land  is  hilly  and  is  cut  by  gullies. 
William  Monroe  Pierce,  Blaclcfoot  056341, 
A-25893  (Aug.  23, 1950) 

A  homestead  entry  application  must  be 
rejected  if  the  land  applied  for  is  reserved 
from  entry  in  accordance  with  the  Federal 
Power  Act  when  the  application  is  filed. 

An  application  for  entry  &f  reserved  land 
may  not  be  suspended  until  the  land  is 
opened  to  entry. 

John  D.  Riley,  Anchorage  014953,  A-25932 
(Sept.  20, 1950) 

A  homestead  application  is  properly 
denied  in  a  case  where  cultivation  of  crops 
is  impossible  without  irrigation,  where 
there  is  no  present  supply  of  water  for  irri- 
gation, and  where  only  a  small  part  of  the 
area  could  be  cultivated  if  the  water  for  ir- 
rigation should  become  available. 
George  J.  Norcia,  Los  Angeles  019532,  A- 
25928  (Oct.  5,  1950) 

Land  is  not  suitable  for  homestead  entry 
where  the  cultivation  of  crops  is  impos- 
sible without  irrigation,  where  there  ap- 
pears to  be  no  present  supply  of  water  for 
irrigation,  and  where,  in  any  event,  only 
a  small  part  of  the  area  could  be  culti- 
vated if  water  for  irrigation  should  become 
available. 

James   E.    Condit,   Blackfoot   055614,    A- 
25919  (Oct.  6, 1950) 

A  homestead  application  must  be  re- 
jected when  it  is  made  for  a  tract  of  land 
included  within  the  area  withdrawn  by  the 
first  general  withdrawal  order  of  Nov.  26, 
1934,  and  the  area  contains  only  a  small 
proportion  of  tillable  land  that  must  be 
irrigated  to  produce  crops,  and  there  is  no 
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apparent  source  of  an  adequate  water  sup- 
ply. 

Ira  M.  Sheppard,  Los  Angeles  076225,  A- 
25926  (Oct.  25, 1950) 

The  filing  of  a  private  exchange  appli- 
cation secures  no  right  in  the  applicant  to 
the  selected  land. 

Where  such  an  application  has  been  re- 
jected without  prejudice  to  the  right  to  file 
a  new  application,  and  a  homestead  appli- 
cation for  the  selected  land  has  been  filed 
before  such  a  new  application  is  filed,  the 
homestead  application  may  properly  re- 
ceive preferred  consideration. 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act,  as  amended, 
should  be  suspended  pending  disposition 
of  a  prior  conflicting  homestead  applica- 
tion. 

J.   W.   Allen,   Salt  Lake  065757,   A-25920 
(Dec.  7, 1950) 

A  homestead  application  should  be  denied 
in  a  case  where  it  appears  that  the  land  is 
unsuitable  for  cultivation. 
Qus  Lee,  Los  Angeles  077582,  A-26114  (Jan. 
25,  1951) 

An  application  for  homestead  entry  of 
land  in  the  floodway  of  the  St.  Francis 
River  should  be  rejected  if  the  land  is 
found  to  be  unsuitable  for  crop  production 
because  of  annual  floods. 
Austin  Twitty,  Arkansas  017430,  A-26174 
(Mar.  14, 1951) 

In  order  for  land  to  be  open  to  home- 
stead entry,  it  must  be  unappropriated 
public  land. 

A  physical  marking,  staking,  and  using 
of  a  tract  of  public  land  by  a  Govt,  agency 
is  sufficient  to  appropriate  the  land  and 
make  it  unavailable  for  homestead  entry. 

The  filing  of  an  application  by  the  Civil 
Aeronautics  Admin,  for  a  transfer  of  pub- 
lic land  in  Alaska  pursuant  to  the  act  of 
May  28,  1948,  operates  to  segregate  the 
land  from  homestead  entry  pending  action 
on  the  application. 

William  H.  Olson,  Anchorage  014500,  A- 
26289  (Dec.  18, 1951) 

The  mere  filing  of  an  application  for 
a  homestead  on  land  that  is  subject  to 
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classification  and  entry  under  the  Taylor 
Grazing  Act  does  not  create  a  valid  exist- 
ing right  which  will  survive  the  subsequent 
inclusion  of  the  land  applied  for  in  a  na- 
tional forest  "subject  to  valid  existing 
rights." 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the  ab- 
sence of  a  request  from  the  Secretary  of 
Agriculture  of  this  Department  that  the 
land  be  opened  to  entry  under  the  home- 
stead laws. 

Charles  H.  Simmons,  BLM  018149,  A-26317 
(Jan.  8,  1952) 

A  married  woman,  in  the  absence  of 
proof  of  desertion  by  her  husband  or  other 
circumstances  making  her  in  reality  the 
head  of  the  family,  is  not  eligible  to  make 
a  homestead  entry. 

No  rights  are  obtained  by  virtue  of  an 
unauthorized  settlement  on  public  land 
that  has  been  withdrawn  from  settlement 
or  entry. 

Mary  M.  Morley,  Carson  City  023834,  A- 
26373  (Mar.  21,  1952) 

A  homestead  application  should  be  de- 
nied in  a  case  where  it  appears  that  the 
land  is  nonagricultural  in  character. 
Rollo     V.     Barker,     Sacramento     037082, 
A-26349  (Apr.  9,  1952) 

Where  it  appears  that  an  applicant  for 
homestead  entry  will  be  able  to  cultivate 
l/8th  of  the  land  sought  and  that  such 
disposal  will  not  be  adverse  to  the  public 
interest,  the  land  applied  for  should  be 
classified  as  proper  for  homestead  entry. 
Albert  Maurice  Helean,  Idalio  02025,  A- 
26442  (July  3,  1952) 

A  homestead  application  for  land  in- 
cluded within  a  prior  outstanding  first- 
form  reclamation  withdrawal  will  be  re- 
jected, and  will  not  be  suspended  pending 
a  possible  restoration  of  the  land  from  the 
withdrawal. 

Ella    E.    Warren,    Los    Angeles    085065, 
A-26408  (July  28,  1952) 

Where  an  application  for  homestead 
entry  on  public  land  is  filed  after  an  ap- 
plication for  an  oil  and  gas  lease  covering 
the  same  land  is  filed,  it  is  proper  to  re- 
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quire  the  homestead  applicant  to  waiver 
oil  and  gas  rights  and  any  right  to  recover 
for  surface  damage  done  by  the  oil  and  gas 
lessee  in  drilling  for  and  producing  oil  or 
gas. 

John   G.   Eckel,   Pueblo   060458,   A-26405 
(Aug.  8,  1952) 

Homestead  Application  Denied. 

Land  applied  for  which  is  within  a  Na- 
tional Forest  is  not  subject  to  entry  under 
43  U.S.C.  161,  1946  Ed. 
Archie  Theodore  Gilliland,  BLM  017348, 
A-26472(Nov.lO,  1952) 

A  homestead  entry  must  be  rejected  if 
the  land  applied  for  is  reserved  from  entry 
when  the  application  is  filed. 

An   application   for   entry    on   reserved 
land  will  not  be  suspended  pending  the 
reopening  of  the  land  to  entry. 
Jack  D.  Watts,  Anchorage  019268,  A-26488 
(Nov.  18, 1952) 

Where,  pursuant  to  a  homestead  applica- 
tion, land  was  found  to  be  suitable  for 
homestead,  but  a  regional  administrator's 
decision  held  that  before  the  application 
could  be  allowed,  the  applicant  must 
furnish  evidence  of  the  granting  of  a  State 
permit  and  of  the  availability  of  water  for 
irrigation  of  the  land  within  a  fixed  time, 
and  where  the  applicant  submitted  the  re- 
quired evidence  long  after  the  time  allowed 
therefor  had  expired,  the  homestead  ap- 
plication may  be  allowed  on  a  basis  which 
is  not  the  prejudice  of  intervening  rights. 
James  C.  Ball,  Jr.,  Carson  City  023055,  A- 
26495  (Nov.  21,  1952) 

An  application  to  make  a  homestead 
entry  was  properly  rejected  where  the  land 
is  more  valuable  for  the  production  of 
timber  than  for  the  production  of  agricul- 
tural crops,  and  where  the  land  is  so 
situated  that  it  can  be  efficiently  and 
economically  administered  as  part  of  a 
timber  management  unit. 
John  W.  Martin,  Spokane  020096,  A-26413 
(Dec.  2, 1952) 

Where  the  limited  agricultural  possibili- 
ties of  land  embraced  in  an  application  for 
homestead  entry  render  it  unsuitable  for 
such  use  and  where  such  disposal  would 


454 

HOMESTEADS  (ORDINARY)— Continued 

APPLICATIONS— Continued 
not  be  in  the  public  interest,  the  applica- 
tion is  properly  rejected. 
Marion  E.  Mosher,  Denver  052056,  A-26478 
(Dec.  2, 1952) 

A  homestead  application  is  properly 
rejected  where  part  of  the  land  applied 
for  is  suitable  for  timber  production  and 
the  remainder  is  unsuitable  for  crop  pro- 
duction because  of  the  low  soil  fertility, 
short  growing  season,  and  the  lack  of  rain- 
fall. 

James  E.   Yager,  Oregon  01961  A-26477 
(Dec.  2, 1952) 

Where  land  involved  in  a  homestead  ap- 
plication was  shown  to  be  of  poor  quality, 
and  irrigation  of  the  land  to  be  impractical, 
it  was  proper  to  refuse  to  classify  the  land 
as  suitable  for  homestead  entry. 
Chester  John  Siembab,  Los  Angeles  07//7S7, 
A-26391  (Dec.  10,  1952 ) 

An  application  to  make  a  homestead 
entry  was  properly  rejected  where  the  land 
is  more  valuable  for  the  production  of 
timber  than  for  the  production  of  agricul- 
tural crops,  and  where  the  land  is  so  sit- 
uated that  it  can  be  efficiently  and 
economically  administered  as  part  of  a 
timber  management  unit. 
Norbert  R.  Maus,  Oregon  02061,  A-26546 
(Jan.  15,  1953) 

A  homestead  application  is  properly  re- 
jected where  only  a  small  portion  of  the 
land  applied  for  is  suitable  for  cultivation, 
and  the  land  is  primarily  valuable  for 
timber  production  and  for  management  in 
connection  with  other  timber  lands  in  the 
area. 

Everett  H.  Jaggers,  Oregon  01801,  A-26575 
(Feb.  5, 1953) 

It  is  proper  to  refuse  to  classify  a  40-acre 
tract  for  homestead  entry  when  the  tract 
does  not  comprise  an  economic  farm  unit, 
the  sandy  soil  is  subject  to  severe  wind 
erosion  and  when  the  native  vegetation  is 
removed,  and  successful  cultivation  would 
be  prohibited  by  the  rolling  to  choppy 
topography. 

Donald  Elmer  Ellis,  BLM  018153,  A-26691 
(Mar.  26, 1953) 
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An  application  for  homestead  entry  on 
land  under  withdrawal  is  nugatory  and 
cannot  be  given  life  subsequent  to  its  date 
of  filing,  even  by  a  restoration  of  the  land 
during  pendency  of  an  appeal  from  its 
rejection. 

An  application  for  a  homestead  entry 
which  is  not  accompanied  by  the  required 
fee  and  commission  is  ineffective  until  the 
necessary  payments  are  made. 

An  improper  application  for  a  public  sale 
under  the  Isolated  Tract  Law  should  be 
rejected;  nevertheless,  it  is  legal  for  the 
manager  of  the  local  land  office  to  sell  the 
land  applied  for,  since  he  has  authority  to 
order  such  a  sale  on  his  own  motion. 

Where  a  homestead  applicant,  whose 
application  was  rejected  because  of  a  with- 
drawal of  the  land  applied  for,  lost  an 
opportunity  to  submit  a  new  application 
after  restoration  of  the  land  before  a  con- 
flicting application  for  public  sale  was  filed, 
because  his  appeal  from  the  original  re- 
jection was  mislaid  and  not  acted  upon 
for  5  years,  equity  requires  cancellation 
of  the  uncompleted  public  sale  so  as  to 
afford  the  homestead  applicant  an  oppor- 
tunity to  file  a  new  application. 

Roy  Leonard  Wilbur,  Robert  Montgomery 
Tubb,  Carson  City  022636;  Nevada  0235, 
A-26G18  (May  20, 1953) 

An  application  for  additional  entry  under 
the  enlarged  homestead  acts  is  properly 
rejected  where  the  lands  are  not  suited  for 
sustained  cultivation. 

Jacob  A.  Gross,  BLM  021609,  A-26797 
(Oct.  2,  1953) 

An  application  for  homestead  entry  on 
a  tract  of  Oregon  and  Calif,  revested  grant 
land,  which  is  currently  supporting  5  mil- 
lion board  feet  of  immature  timber  and  is 
of  sloping  to  rough  topography,  was  prop- 
erly rejected,  since  the  tract  appears  more 
suitable  for  growing  timber  than  for  agri- 
cultural use. 

Carroll  Forest  Linn,  Oregon  02310,  A- 
26810  (Dec.  1,  1953) 
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A  homestead  application  is  properly  re- 
jected where  none  of  the  land  applied  for 
can  be  used  for  raising  agricultural  crops. 
Esther  N.  Freese,  Idaho  03088,  A-26835 
(Mar.  26,  1954) 

Where  the  limited  agricultural  possibili- 
ties of  land  embraced  in  an  application  for 
homestead  entry  render  it  unsuitable  for 
such  use,  the  application  is  properly  re- 
jected. 

Chester  A.  Murphey,  Idaho  03089,  A-26913 
(Aug.  6, 1954) 

An  application  for  homestead  entry  is 
properly  rejected  where  the  soil  on  prac- 
tically all  of  the  land  applied  for  is  lack- 
ing in  organic  matter  and  has  a  very  low 
fertility ;  where  climatic  conditions  in  the 
area  are  unfavorable  for  the  cultivation  of 
crops ;  and  where  the  land,  which  supports 
a  stand  of  lodgepole  pine,  is  part  of  a  tim- 
ber management  program  of  the  Bur.  of 
Land  Management  and  is  chiefly  suitable 
for  timber  production. 

Marvin    W.    Dawson,    Oregon    02754,    A- 
26938  (Aug.  18,  1954) 

A  homestead  application  must  be  re- 
jected if  the  land  applied  for  is  reserved 
from  entry  when  the  application  is  filed. 

An  application  for  entry  on  reserved 
land  will  not  be  suspended  pending  the 
opening  of  the  land  to  entry. 

Elmer  U.  Wright,  New  Mexico  07531,  A- 
26975  (Sept.  27,  1954) 

A  homestead  application  is  properly  re- 
jected where  the  land  is  more  valuable  for 
the  production  of  agricultural  crops,  and 
where  at  least  80  acres  are  necessary  for 
a  farm  in  the  locality  to  be  an  economical- 
ly self -sufficient  unit  and  only  17  acres  are 
tillable  without  the  destruction  of  the 
valuable  timber. 

Donald  C.  Fashender,  Sacramento  041398, 
A-26950  (Oct.  11,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 
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Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  delivered  to  a  sub- 
ordinate official  of  the  Bur.  of  Land  Man- 
agement and  forwarded  by  him  to  the  Di- 
rector, it  is  not  filed,  within  the  meaning 
of  the  applicable  rules  of  practice,  until  it 
is  actually  received  in  the  Director's  office 
in  Washington. 

Land  is  properly  classified  as  not  suit- 
able for  homestead  entry  where  the  soil 
is  of  poor  quality,  there  is  a  great  demand 
for  small  tracts  in  the  area,  and  there  is 
a  critical  water  shortage  in  the  area. 

John  Schimoeck  and  Paul  N.  Schmidt,  Ne- 
vada 06009,  06010,  A-26951  (Oct.  13,  1954) 

An  application  for  homestead  entry  is 
properly  denied  where  the  land  applied  for 
is  not  suited  for  agricultural  development 
because  of  steep  slopes,  erosion  hazard,  and 
shallow  soil,  and  where,  moreover,  the 
land  is  primarily  valuable  for  timber  pro- 
duction and  is  being  managed  for  that  pur- 
pose under  a  sustained-yield  program. 


Roscoe  D.  Schaffer,  Oregon 
(Oct.  29,  1954) 


, A-26934 


A  homestead  application  will  be  rejected 
where  the  land  is  unsuitable  for  the  produc- 
tion of  agricultural  crops  because  of  poor 
soil  conditions  and  because  of  lack  of  evi- 
dence of  an  adequate  supply  of  water  for 
irrigation,  and  the  land  should  be  left  in 
perennial  native  vegetation. 

James   T.   Langley,  N.M.    09138,   A-27045 
(Dec.  20,  1954) 

CANCELLATION  OF  ENTRY 

Jennie  P.  Harjo  v.  L.  D.  Millsap,  et  ah 
Action  brought  by  plaintiff,  an  unenrolled 
full-blood  Seminole  Indian,  to  cancel  vari- 
ous deeds  and  to  quiet  title  to  lands  orig- 
inally allotted  as  homestead  and  surplus 
to  her  father  and  mother. 

Letter  to  Atty.  General — sgd.  oy  Solicitor 
(June  29,  1943) 

Homestead  entry  canceled.  Modified  and 
Remanded — oy  Duncan,  signed  Assistant 
Secretary. 

Deloert  R.  Bazart,  Bismarck  024312  "E", 
A-23691  (Oct.  9,  1943) 
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Entry  held  for  cancellation  in  part.  Af- 
firmed, sgd.  by  Asst.  Secretary. 
Leonard  Lee   Gatledge,  Anchorage  09874 
"C",A-23705  (Oct  9, 1943) 

Homestead     entry     canceled.     Motion 
Denied— sgd.  Assistant  Secretary. 
Delbert  R.  Bazart,  Bismarck  024312  "E", 
A-23691  (Nov.  22, 1943) 

Appeal  from  decision  of  GLO   holding 
entry  for  cancellation. 
United  States  v.  Heirs  of  Minnie  ChHs- 
tanna  Rhea,  Las  Cruces  049105  "C",  A- 
23744  (Dec.  17,  1943) 

Homestead  entry  canceled.  Motion  sus- 
pended— signed  Assistant  Secretary. 
Delbert  R.  Bazart,  Bismarck  024312  "E", 
A-23691  (Jan.  5,  1944) 

Homestead  entry  held  for  cancellation. 
Motion  for  rehearing  filed. 
United   States  v.   Elizabeth  D.    O'Brien, 
Cheyenne  059831  "G",  A-23715    (Jan.  26, 
1944) 

Entry  held  for  cancellation  for  insuffi- 
ciency of  final  proof.  Affirmed — by  Duncan, 
sgd.  Chapman. 

Clifford  E.  Muender,  Denver  045816  "C", 
A-23814  (May  22, 1944) 

Final  proof  held  for  rejection  and  final 
certificate  for  cancellation. 
Frank  L.  Price,  Fairbanks  04152  "C",  A- 
23982  (June  5, 1945) 

Entry  held  for  cancellation. 
Albert  L.  Taylor,  G.  L.  0  06970  "C",  A- 
23977  (July  5,  1945) 

Cause  required  to  be  shown  why  home- 
stead should  not  be  canceled  in  part. 
Richard  Byron  Gray,  Anchorage  09424  "F" 
A-23989  (July  23,  1945) 

Requirement  of  Rule  3  of  Rules  of  Prac- 
tice, that  an  application  to  contest  must 
bear  the  affidavit  of  a  corroborating  wit- 
ness, is  a  jurisdictional  requirement. 

Where  testimony  reveals  that  affidavit 
of  corroborating  witness,  which  appears 
proper  on  the  face  of  the  application  to 
contest,  was  not  in  fact  notarized  as  rep- 
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resented  in  the  application,  the  contest  is 
dismissed  for  lack  of  a  proper  application. 
Oscar  L.  Kind  v.  Joseph  E.  Selstad,  Great 
Falls  083833,  A-24342   (July  30,  1946) 

Lands  additionally  available  are  to  be 
administered  in  accordance  with  custom- 
ary "so  far  as  such  administration  may 
be  practicable  and  consistent  with  good 
range  management,"  and  the  question  of 
"good  range  officials"  must  be  given  great 
weight. 

The  determination  of  the  range  to  be 
used  under  a  license  is  entirely  a  matter 
for  the  Grazing  Service,  and  in  the  allot- 
ment of  the  range  the  Department  is  not 
limited  by  the  particular  requests  of  the 
parties. 
James  Bundy,  A-24438  (June  3,  1947) 

Where  a  homestead  entryman  fails  for  a 
period  of  over  17  years  to  file  notice  of  his 
intention  to  submit  final  proof,  after  hav- 
ing been  repeatedly  called  upon  to  do  so, 
it  is  proper  to  hold  his  entry  for  cancella- 
tion. 

John  F.  Allen,  Marquette  05217  "C",  A- 
24556  (Sept.  18,  1947) 

1.  Where  entryman  failed  for  a  period 
of  19  years  to  complete  payment  for  home- 
stead entry,  his  entry  was  properly  can- 
celed. 

2.  Application  for  reinstatement  of  the 
entry  made  5  years  after  the  entry  was 
canceled  was  properly  denied  because,  dur- 
ing the  intervening  years,  the  land  has  be- 
come completely  reforested  and  is  not  now 
suitable  for  agricultural  or  grazing 
purposes. 

Frank  T.  Jordan,  Roseburg  017192  "F", 
A-24806  (Feb.  5,  1948) 

Land  which  is  more  suitable  for  grazing 
purposes  than  for  agriculture  and  which 
if  cultivated  would  be  subject  to  wind 
erosion,  will  not  be  classified  as  suitable 
for  homestead  settlement. 
Lee  Gargile,  Las  Cruces  064335,  A-25340 
(June  14,  1948) 

The  rejection  of  a  homestead  entry  ap- 
plication involving  33  acres  of  semiarid 
land,  only  3  acres  of  which  are  irrigable. 
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is  affirmed  on  the  ground  that  the  tract  is 
not  likely  to  support  a  farm  family. 
John  Joseph  Hurley,  Great  Falls  084494 
"C",  A-25592  (Jan.  26,  1949) 

Where  land  has  been  withdrawn  from 
entry  at  the  time  of  the  cancellation  of  a 
homestead  entry,  the  successful  contest- 
ant is  entitled,  under  sec.  2  of  the  act  of 
May  14,  1880,  to  notice  of  his  statutory 
preference  right  to  enter  such  land  after 
the  withdrawal  is  revoked  and  the  30  days 
within  which  the  preference  right  must  be 
exercised  begins  to  run  from  the  time  when 
such  notice  is  received. 

The  notice  provisions  of  sec.  2  of  the  act 
of  May  14,  1880,  were  not  repealed  by  the 
Federal  Register  Act. 

Johnnie     Herbert     Bullock,      Anchorage 
018373,  A-25877  (Oct.  3,  1950) 

A  homestead  entry  is  subject  to  cancella- 
tion where  the  entryman  has  not  resided 
upon  the  entry  for  the  minimum  length  of 
time  required  by  the  homestead  law. 

Visits  of  a  transitory  and  temporary 
character  to  a  homestead  entry  by  the  en- 
tryman are  not  sufficient  to  constitute  ac- 
tual residence. 

An  applicant  for  homestead  entry  must 
have  a  definite,  fixed  intention  in  good  faith 
to  make  the  entry  his  new  home,  and  he 
must  accompany  that  intent  with  in- 
habitancy in  good  faith,  actually  residing 
upon  the  entry  as  his  home  without  any 
present  intention  of  removing  therefrom 
to  any  other  residence  as  his  home. 
U.S.  v.  Jesse  J.  Shaw,  Great  Falls  084701, 
A-26247  (Dec.  29, 1951) 

In  order  to  be  entitled  to  a  patent  under 
the  homestead  law,  one  must  have  estab- 
lished his  residence  on  the  land  to  the  ex- 
clusion of  a  home  elsewhere,  and  he  must 
have  had  the  intent  to  obtain  a  home  for 
himself  and  his  family  on  the  entry. 

Where  the  final  proof  in  connection  with 
a  homestead  entry  shows  noncompliance 
with  the  requirements  of  the  law,  the  en- 
try should  be  canceled.  Adversary  proceed- 
ings are  unnecessary. 

United  States  v.  Evan  R.  Jensen,  Salt  Lake 
City  049410,  A-26486  (Dec.  2,  1952) 
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An  application  for  homestead  entry  on 
land  under  withdrawal  is  nugatory  and 
cannot  be  given  life  subsequent  to  its  date 
of  filing,  even  by  a  restoration  of  the  land 
during  pendency  of  an  appeal  from  its 
rejection. 

An  application  for  a  homestead  entry 
which  is  not  accompanied  by  the  required 
fee  and  commission  is  ineffective  until  the 
necessary  payments  are  made. 

An  improper  application  for  a  public  sale 
under  the  Isolated  Tract  Law  should  be 
rejected;  nevertheless,  it  is  legal  for  the 
manager  of  the  local  land  office  to  sell  the 
land  applied  for,  since  he  has  authority  to 
order  such  a  sale  on  his  own  motion. 

Where  a  homestead  applicant,  whose  ap- 
plication was  rejected  because  of  a  with- 
drawal of  the  land  applied  for,  lost  an  op- 
portunity to  submit  a  new  application  after 
restoration  of  the  land  before  a  conflict- 
ing application  for  public  sale  was  filed,  be- 
cause his  appeal  from  the  original  rejec- 
tion was  mislaid  and  not  acted  upon  for  5 
years,  equity  requires  cancellation  of  the 
uncompleted  public  sale  so  as  to  afford  the 
homestead  applicant  an  opportunity  to  file 
a  new  application. 

Roy  Leonard  Wilbur,  Robert  Montgomery 
Tubb,  Carson  City  022636;  Nevada  0235,  A- 
26618  (May  20, 1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  is  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  delivered  to  a  sub- 
ordinate official  of  the  Bur.  of  Land 
Management  and  forwarded  by  him  to  the 
Director,  it  is  not  filed,  within  the  meaning 
of  the  applicable  rules  of  practice,  until 
it  is  actually  received  in  the  Director's 
office  in  Washington. 

Land  is  properly  classified  as  not  suit- 
able for  homestead  entry  where  the  soil  is 
of  poor  quality,  there  is  a  great  demand  for 
small  tracts  in  the  area,  and  there  is  a 
critical  water  shortage  in  the  area. 
John  Schimbeck  and  Paul  N.  Schmidt, 
Nevada  06009,  06010,  A-26951  (Oct.  13, 
1954) 
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Petition  for  classification  and  applica- 
tion for  homestead  entry  rejected.  Appeal 
from  the  General  Land  Office. 
John  Weech,  A-23809  (May  3,  1944) 

Motion  for  rehearing  filed  from  Depart- 
mental decision  of  Oct.  30,  1943,  which  af- 
firmed the  decision  of  the  Commissioner 
of  GLO  rejecting  his  petition  for  classifica- 
tion and  his  application  to  make  additional 
entry.  Motion  Denied  by  Duncan,  sgd.  As- 
sistant Secretary. 

Emmons  B.  Ellis,  Bismarck  024709  "C", 
A-23728  (Mar.  18,1944) 

Applicant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Comm'r  of  GLO  hold- 
ing for  rejection  his  application  for  home- 
stead entry  of  160  acres  of  public  land  in 
Cahone,  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the  Graz- 
ing Service  that  cultivation  would  develop 
erosion  and  that  the  land's  highest  use 
would  be  that  of  common-use  grazing  by 
local  ranchers  under  section  3  of  the  Tay- 
lor Grazing  Act. 

A  detailed  examination  was  then  made 
of  this  tract  and  also  of  the  general  Dove 
Creek  Area  by  the  Branch  of  Field  Ex- 
amination and  by  the  Land  Classification 
Division  of  the  General  Land  Office ;  both 
favorable  to  allowance  of  the  entry. 

In  view  of  all  the  facts  recited,  it  ap- 
pears proper  to  classify  the  land  here 
sought  as  more  valuable  for  the  production 
of  cultivated  crops  than  for  that  of  native 
grasses  and  forage  plants.  Modified  and 
Remanded — by  Greeley. 
Howard  Jenkins,  Pueblo  057885  "C",  A- 
22733  (July  7, 1944) 

Applicant  has  appealed  from  a  decision 
by  the  Acting  Commissioner  of  GLO  which 
held  for  rejection  his  application  for  home- 
stead entry  of  160  acres. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the  Graz- 
ing Service  that  on  the  major  part  of  the 
land  slope  gradients  exceed  5% ;  that  out- 
crops of  sandstone  are  too  numerous  and 
soils  too  thin ;  that  cultivation  would  prob- 
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ably  increase  the  existing  erosion  :  and  that 
the  land's  highest  use  would  be  that  of 
common-use    grazing    by    local    ranchers 
under  section  3  of  the  Taylor  Grazing  Act. 

After  detailed  examinations  have  been 
made,  it  appears  that  the  area  is  primarily 
adapted  to  dry-land  farming  and  very 
limited  grazing.  Settlers  have  had  consider- 
able success  in  their  farm  enterprises 
despite  the  handicaps  of  small  farm  units, 
one-crop  farming  with  its  threats  to  the 
soil,  and  isolation  from  markets  and  public 
facilities.  Due  to  educational  work  done  by 
various  agencies  in  recent  years  concern- 
ing land  management,  etc.,  substantial  and 
progressive  improvement  in  farming  is  to 
be  expected  throughout  this  area  in  future 
years. 

From  the  facts  recited  it  is  evident  that 
the  lands  sought  would  provide  appellant 
with  a  good  homesite  and  with  a  living. 
They  are  safely  tillable ;  they  are  more 
valuable  for  the  production  of  cultivated 
crops  than  for  that  of  native  grasses  and 
forage  plants;  and  they  can  properly  re- 
ceive an  agricultural  classification. 
Frank  D.  Armstrong,  Pueblo  057835  "C", 
A-22742  (Sept.  27,  1944) 

Application  for  agricultural  classifica- 
tion and  homestead  entry  held  for  rejec- 
tion. 

Where  homestead  application  covers  280 
acres  of  land  in  Las  Vegas  Valley,  where 
precipitation  is  low,  artesian  wells  not 
satisfactory,  soil  is  alkaline  and  the  cost 
of  bringing  water  from  Boulder  Dam 
prohibitive,  it  is  proper  to  affirm  the  Com- 
missioner's decision  denying  homestead 
application  without  prejudice  to  appel- 
lant's right  to  file  under  the  Five-Acre 
Tract  Law. 

Arvel  Hansen,    Carson   City  021129    "GY", 
A-23954  (Feb.  13,1945) 

Application  for  agricultural  classifica- 
tion and  homestead  entry  held  for  rejec- 
tion. 

Application  of  Kelly  Tracy  for  home- 
stead entry  was  rejected  on  the  ground 
that  the  land's  highest  use  would  be  that 
of  common-use  grazing.  The  applicant  re- 
quested a  new  examination.  On  the  sub- 
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sequent  examination  it  was  found  that  this 
land  would  make  a  good  homesite  and  that 
in  combination  with  his  other  farm  a  living 
could  be  made. 

Kelly  Tracy,  Pueblo  057837  "C",  A-22591 
(Feb.  8,  1946) 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Robert  M.  Uptain  sought  64.57  acres  in 
Arizona  Grazing  Dist.  No.  4  and  with  his 
application  filed  a  petition  for  agricultural 
classification.  The  land  is  in  a  submarginal 
farm  land  project  and  has  high  water  re- 
quirements. The  appellant's  contention 
that  inadequate  well  equipment  was  used 
previously  does  not  seem  sufficient  to  over- 
come the  Department's  information  as  to 
adverse  conditions  in  that  area. 
Robert  M.  Uptain,  Phoente  079905  "0",  A- 
24216  (Feb.  20, 1946) 

Application  for  homestead  entry  of  40 
acres  in  Nevada  covers  land  not  fit  for 
agricultural  entry  and  land  which  has  been 
included  in  an  area  classification  for  de- 
velopment under  the  small  tract  law.  The 
rejection  by  the  General  Land  Office  of  the 
application  is  affirmed  without  prejudice 
to  the  appellant's  right  to  apply  for  a  5- 
acre  tract  when  the  classification  has  been 
made. 

Frank  C.   Creighton,   Carson  City  020Jf56 
"C",  A-24239  (Apr.  9,  1946) 

Homestead   Application   Rejected. 

Homestead  application  denied  where  ap- 
plicant owns  880  acres  of  land. 

Homestead  application  rejected  where 
facts  show  land  more  suitable  for  grazing 
purposes  and  applicant  desires  them  for 
grazing  purposes. 

Robert    Alan    Graham,    Bismarck    02^8^3 
"C",  A-24534  (Feb.  14,  1947) 

Motion  for  exercise  of  supervisory  au- 
thority. Valentine  scrip  application  re- 
jected. 

Application  to  locate  Valentine  scrip  re- 
jected where  land  appropriated  by  E.O. 
No.  6910  and  determined  not  to  be  properly 
classifiable  as  suitable  for  scrip  acquisition. 

In  classifying  lands  under  sec.  7  of  the 
Taylor  Grazing  Act,   the   Secretary  may 
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consider  broad  factors  of  public  interest 
and  policy. 

J.  C.  Aldrich,  Los  Angeles  055730  "K",  A- 
24041  (Feb.  26, 1947) 

Application  for  Homestead  Entry  De- 
nied. 

Lands  on  a  Florida  Key  unsuitable  for 
sustained  agricultural  production  and  suit- 
able for  development  under  the  Small 
Tract  Act  are  not  classifiable  for  disposition 
under  the  homestead  laws. 
Gilbert  George  Klevins,  BLM  010It33  "C", 
A-24552  (Apr.  9,  1947) 

1.  Land  will  not  be  classified  as  agricul- 
tural absent  showing  of  sufficient  water  to 
permit   cultivation. 

2.  A  trespasser  in  possession  bars  the 
granting  of  an  application  for  homestead 
entry  filed  by  another. 

Ralph  Gordon  Huber,  Carson  City  021234 
"C",  A-23539  (Apr.  17, 1947) 

Applications  to  locate  Valentine  scrip  re- 
jected where  lands  appropriated  by  E.O. 
No.  6910  and  are  determined  to  be  not 
properly  classifiable  as  suitable  for  scrip 
location.  Agricultural  Surface  Entry  Act 
of  July  17,  1914  (38  Stat.  509,  30  U.S.C. 
121-123),  is  limited  in  application  by  the 
act  of  Mar.  4,  1933  (47  Stat.  1570,  30  U.S.C. 
124),  to  lands  the  disposal  of  surface  title 
to  which  will  not  unreasonably  interfere 
with  the  development  of  minerals  in  the 
land. 

Henry  H.   Wheeler,  Los  Angeles   060122, 
123,  12h  125  UTST\  A-24339  (June  3,  1947) 

A  15-acre  fractional  section  situated 
close  to  urban  centers;  suitable  for  resi- 
dential purposes;  adjoining  a  large,  exist- 
ing residential  development ;  having  a  wide 
beach  on  the  Gulf  of  Mexico ;  located  on  a 
principal  highway ;  and  desired  by  a  num- 
ber of  persons  for  use  as  homesites  is 
classified  for  disposition  as  home  or  rec- 
reational sites  under  the  Small  Tract  Act 
rather  than  for  disposition  as  a  single  unit 
under  Public  Sale  or  Soldiers'  Additional 
Homestead  Laws. 

Albert  M.  Lewis,  Jr.,  G.  L.  O  010787  "K", 
A-24413  (Mar.  8, 1948) 
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A  classification  by  the  Bur.   of  Land 
Management  that  a  certain  40-acre  tract 
is  more  suitable  for  public  sale  than  for 
homestead  entry  was  not  improper,  on  the 
basis  of  the  facts  shown  by  the  record. 
Margaret  A.  Shiels  and  A.  M.  &  D.  B. 
Kibler,  Inc.,  BLM  010942,  012917,  A-25200 
(Apr.  5, 1948) 

Lands  in  an  arid  area  of  a  grazing  dis- 
trict will  not  be  classified  as  suitable  for 
homestead  entry  where  they  require  irri- 
gation, where  no  unappropriated  river 
water  is  available,  where  the  local  geology 
casts  doubt  upon  the  existence  and  suf- 
ficiency of  subterranean  water  in  the  river 
bed,  where  spring  flood  run-off  is  not  de- 
pendable, and  where  the  allowance  of  the 
homestead  would  cut  off  access  by  stock  to 
the  few  water  holes  along  the  river  and 
adversely  affect  the  administration  of  the 
grazing  district. 

Alvin  H.  Brannan,  Denver  052090  "LU", 
A-25426  (Sept.  28, 1948) 

Homestead  Application  Rejected. 

A  homestead  application  for  land  which 
is  not  suitable  for  agriculture,  but  which 
is  chiefly  valuable  for  timber  production, 
should  be  denied. 

Nelia  Dearman  and  J.  N.  Bear  man,  BLM 
013265  "LD",  A-25469  (Apr.  12,  1949) 

Homestead  Application  Rejected. 

A  homestead  entry  will  be  rejected  where 
the  land  is  not  suitable  for  agriculture 
and  where  allowance  of  the  entry  would 
interfere  with  the  range  management  of 
the  grazing  district  in  which  the  land  is 
located. 

Mathoni  M.  Pratt,  Salt  Lake  City  066125 
"CJ7Z7",  A-25661  (Apr.  21,  1949) 

An  application  to  make  an  additional 
homestead  entry  will  be  rejected  where  the 
land  is  primarily  forest  land. 
John  A.  Henry,  Oreg.  063,  formerly  Rose- 
burg  023002,  A-25419  (Sept.  30, 1949) 

Application  for  Homestead  Entry  Re- 
jected. 

An  application  to  make  homestead  entry 
will  be  rejected  when  the  land  is  found  to 
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be  more  suitable  for  disposition  under  the 
terms  of  the  Small  Tract  Act. 
Joe     L.     Flaniken,     Sacramento     031689. 
A-25863  (Mar.  31,  1950) 

When  lands  subject  to  E.O.  No.  6910  or 
E.O.  No.  6964  are  classified  as  suitable  for 
homestead  entry  and  application  is  filed 
and  subsequently  rejected,  the  land  be- 
comes, immediately  upon  such  rejection 
becoming  final  and  noted  on  the  tract  books, 
subject  to  homestead  settlement. 
Effect  of  Homestead  Classification  of 
Lands  Subject  to  E.O.  Nos.  6910  and  6964 
(July  24,  1950) 

A  homestead  application  for  land  in- 
cluded within  the  area  withdrawn  by  the 
first  general  withdrawal  order  of  Nov.  26, 
1934,  will  be  rejected  where  it  appears  that 
there  is  insufficient  precipitation  for  dry 
farming,  that  there  is  no  known  source  of 
water  available  for  irrigation,  and  that  the 
land  is  hilly  and  is  cut  by  gullies. 
William  Monroe  Pierce,  Black  foot  056341, 
A-25893  (Aug.  23,  1950) 

A     homestead     application     should     be 
denied  in  a  case  where  it  appears  that  the 
land  is  unsuitable  for  cultivation. 
Gus    Lee,    Los    Angeles    077582,    A-26114 
(Jan.  25,  1951) 

The  mere  filing  of  an  application  for  a 
homestead  on  land  that  is  subject  to  clas- 
sification and  entry  under  the  Taylor 
Grazing  Act  does  not  create  a  valid  existing 
right  which  will  survive  the  subsequent 
inclusion  of  the  land  applied  for  in  a 
national  forest  "subject  to  valid  existing 
rights." 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the 
absence  of  a  request  from  the  Secretary 
of  Agriculture  of  this  Department  that  the 
land  be  opened  to  entry  under  the  home- 
stead laws. 

Charles  H.  Simmons,  BLM  018149,  A-26317 
(Jan.  8, 1952) 

A  homestead  application  should  be  denied 
in  a  case  where  it  appears  that  the  land  is 
nonagricultural  in  character. 
Rollo  V.  Barker,  Sacramento  037082,  A- 
26349  (Apr.  9, 1952) 
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An  application  to  make  a  homestead 
entry  was  properly  rejected  where  the  land 
is  more  valuable  for  the  production  of  tim- 
ber than  for  the  production  of  agricultural 
crops,  and  where  the  land  is  so  situated 
that  it  can  be  efficiently  and  economically 
administered  as  part  of  a  timber  manage- 
ment unit. 

John  W.  Martin,  Spokane  020096,  A-26413 
(Dec.  2,1952) 

Where  lan£  involved  in  a  homestead  ap- 
plication was  shown  to  be  of  poor  quality, 
and  irrigation  of  the  land  to  be  impractical, 
it  was  proper  to  refuse  to  classify  the  land 
as  suitable  for  homestead  entry. 
Chester  John  Siembab,  Los  Angeles  07^737, 
A-26391  (Dec.  10, 1952) 

It  is  proper  to  refuse  to  classify  land  for 
homestead  entry  when  it  is  shown  that  the 
precipitation  which  occurs  in  the  area  is 
not  sufficiently  dependable  nor  properly 
distributed  seasonally  for  a  successful 
and  continuing  dry  farming  operation  and 
when  the  available  evidence  indicates  that 
water  for  irrigation  cannot  be  obtained  at 
economic  costs  from  any  known  source  of 
supply. 

Benjamin  Franklin  Ordioay,  Los  Angeles 
078560,  A-26473  (Dec.  22, 1952) 

Land  was  properly  classified  as  not  suit- 
able for  homestead  entry  where  at  least 
640  acres  were  necessary  for  a  farm  in  the 
locality  to  support  a  family,  the  soil  was 
highly  alkaline  and  very  susceptible  to  ero- 
sion, and  there  was  no  known  source  of 
water  available  for  irrigation. 
Ralph  E.  Leeson,  Santa  Fe  08103%,  A-26480 
(Jan.  29, 1953) 

A  homestead  application  is  properly  re- 
jected where  only  a  small  portion  of  the 
land  applied  for  is  suitable  for  cultivation, 
and  the  land  is  primarily  valuable  for  tim- 
ber production  and  for  management  in  con- 
nection with  other  timber  lands  in  the  area. 
Everett  H.  J  aggers,  Oregon  01801,  A-26575 
(Feb.  5, 1953) 

It  is  proper  to  refuse  to  classify  a  40- 
acre  tract  for  homestead  entry  when  the 
tract  does  not  comprise  an  economic  farm 
unit,  the  sandy  soil  is  subject  to  severe 
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wind  erosion  and  when  the  native  vegeta- 
tion is  removed,  and  successful  cultivation 
would  be  prohibited  by  the  rolling  to 
choppy  topography. 

Donald  Elmer  Ellis,  BLM  018153,  A-26691 
(Mar.  26, 1953) 

Land  was  properly  classified  as  not  suit- 
able for  homestead  entry  where  the  tract  is 
located  in  a  canyon,  the  soil  for  the  greater 
part  is  composed  of  sand,  gravel  and 
boulders,  the  amount  of  tillable  land  is  not 
over  15  acres,  and  it  would  not  be  possible 
to  reclaim  a  sufficient  area  to  constitute 
an  economic  unit. 

Auzy  M.  Hill,  New  Mexico  01095,  A-26674 
(May  20, 1953) 

It  is  proper  to  deny  an  application  to 
purchase  a  homesite  under  the  Small 
Tract  Act  where  the  applicant,  a  lessee 
under  the  Act,  has  not  met  the  require- 
ments of  his  lease  respecting  improvements. 

In  the  absence  of  bad  faith,  an  extension 
of  his  lease  should  upon  request  be  granted 
to  an  applicant  to  purchase  a  small  tract 
under  the  act,  where  his  application  to  pur- 
chase is  denied  because  of  failure  fully 
to  complete  the  required  improvements,  but 
where  a  substantial  portion  of  the  improve- 
ments have  been  made. 
George  M.  McKissick,  Anchorage  015031, 
A-26678  (July 3,  1953) 

It  is  proper  to  refuse  to  classify  land  for 
homestead  entry  when  it  is  shown  that  the 
land  is  unsuitable  for  cultivation  because 
it  is  subject  to  periodic  flooding. 
Verlin  C.  Stephens,  BLM  013085,  A-26721 
(July  3,  1953) 

Land  will  not  be  classified  as  suitable  for 
homestead  entry  when  it  is  too  rough  and 
mountainous  for  cultivation  of  either  ordi- 
nary or  specialty  crops. 
George  B.  Barrow,  Los  Angeles  086211,  A- 
26482  (Aug.  14, 1953) 

An  application  for  additional  entry  un- 
der the  enlarged  homestead  acts  is  proper- 
ly rejected  where  the  lands  are  not  suited 
for  sustained  cultivation. 
Jacob  A.  Gross,  BLM  021609,  A-26797 
(Oct.  2, 1953) 
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A  homestead  application  will  be  rejected 
where  the  land  is  not  more  suitable  for  the 
production  of  agricultural  crops  than  for 
the  production  of  native  grasses  and  forage 
crops. 

Max  Behunin,  Utah  03631,  A-26818  (Dec. 
18,  1953) 

A  homestead  application  is  properly  re- 
jected where  none  of  the  land  applied  for 
can  be  used  for  raising  agricultural  crops. 
Esther  N.  Freese,  Idaho  0S088,  A-26835 
(Mar.  26, 1954) 

It  is  proper  to  refuse  to  classify  land  for 
homestead  entry  where  the  area  is  too  arid 
for  dry  farming,  there  is  no  evidence  of  an 
economic  source  of  water  available  for  ir- 
rigation, and  the  land  is  necessary  for  a 
stock  driveway. 

James  G.  Williams,  Harry  J.  Williams, 
Nevada  06326,  08659,  A-26965  (June  17, 
1954) 

Where  the  limited  agricultural  possibili- 
ties of  land  embraced  in  an  application  for 
homestead  entry  render  it  unsuitable  for 
such  use,  the  application  is  properly  re- 
jected. 

Chester  A.  Murphey,  Idaho  03089,  A-26913 
(Aug.  6,  1954) 

A  homestead  application  is  properly  re- 
jected where  the  land  is  more  valuable  for 
the  production  of  agricultural  crops,  and 
where  at  least  80  acres  are  necessary  for  a 
farm  in  the  locality  to  be  an  economically 
self-sufficient  unit  and  only  17  acres  are 
tillable  without  the  destruction  of  the  valu- 
able timber. 

Donald  C.  Fashender,  Sacramento  041398, 
A-26950  (Oct.  11,1954) 

Where  a  tract  of  land  covered  by  a  home- 
stead application  is  classified  in  part  as 
suitable  for  disposition  as  small  tracts  and 
in  remaining  part  as  suitable  for  public 
sale,  the  homestead  application  must  be 
rejected. 

Ray  H.  Brewer,  Los  Angeles  0104811,  A- 
27022  (Nov.  15,1954) 

A  homestead  application  will  be  rejected 
where  the  land  is  unsuitable  for  the  pro- 
duction of  agricultural  crops  because  of 
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poor  soil  conditions  and  because  of  lack  of 
evidence  of  an  adequate  supply  of  water 
for  irrigation,  and  the  land  should  be  left 
in  perennial  native  vegetation. 
James  T.  Langley,  N.M.  09138,  A-27045 
(Dec.  20,  1954) 

CONTESTS 

Adverse  proceedings  dismissed.  Appeal 
from  the  General  Land  Office. 
U.S.    v.    Finis    Noel    Mitchell,    Evanston 
018514  "C"\  A-23803  (Feb.  6,  1946) 

Register's  rejection  of  application  to 
contest  affirmed  by  General  Land  Office. 

What  is  properly  the  subject  of  contest 
cannot  be  based  on  facts  of  record. 
Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Black  foot  054233  "F",  A-24312    (June  5, 
1946) 

Where  a  contestee  relinquishes  his 
homestead  entry  after  the  entry  is  con- 
tested but  before  the  contestant  has  ap- 
pealed to  the  Secretary  from  a  decision  al- 
lowing the  entry  to  stand,  the  case  will 
be  remanded  to  tbe  Bur.  of  Land  Manage- 
ment for  cancellation  of  the  entry  and  ap- 
propriate action  on  applications  for  entry 
thereafter  filed. 

Benjamin  L.   Taylor  v.   Norman  B.  Bell, 
Anchorage  012147,  A-25931  (Nov.  16, 1950) 

A  homestead  contest  may  be  conducted, 
in  accordance  with  the  regulations,  before 
a  United  States  Commissioner. 

A  U.S.  Commissioner  conducting  a  hear- 
ing on  a  homestead  contest  may  prevent 
the  introduction  of  irrelevant  evidence. 

The  character  of  the  residence  required 
to  be  established  in  order  to  prevent  a 
reversion  of  a  homestead  entry  to  the 
Govt,  under  2297,  R.S.,  need  not  be  suf- 
ficient to  meet  the  requirements  as  to  resi- 
dence required  for  final  proof  of  the  entry 
under  2291,  R.S. 

Where  an  entryman  has  rented  out  his 
former  home,  has  erected  a  habitable  home 
on  the  homestead,  has  completely  fur- 
nished it,  has  expended  considerable  sums 
on  improvements,  and  has  lived  on  the 
homestead  with  his  wife  at  a  time  when 
it  contained  his  household  furnishings,  he 
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will  be  considered  to  have  established  his 
residence  on  the  entry. 
George  D.  Parker  v.  Fred  L.  Richardson, 
Anchorage  014586,  A-26254  (Jan.  10,  1952) 

CULTIVATION 

Applicant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Coinm'r  of  GLO  hold- 
ing for  rejection  his  application  for  home- 
stead entry  of  160  acres  of  public  land  in 
Cahone,  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the  Graz- 
ing Service  that  cultivation  would  develop 
erosion  and  that  the  land's  highest  use 
would  be  that  of  common-use  grazing  by 
local  ranchers  under  section  3  of  the  Tay- 
lor Grazing  Act. 

A  detailed  examination  was  then  made 
of  this  tract  and  also  of  the  general  Dove 
Creek  Area  by  the  Branch  of  Field  Exam- 
ination and  by  the  Land  Classification 
Division  of  the  General  Land  Office;  both 
favorable  to  allowance  of  the  entry. 

In  view  of  all  the  facts  recited,  it  ap- 
pears proper  to  classify  the  land  here 
sought  as  more  valuable  for  the  production 
of  cultivated  crops  than  for  that  of  native 
grasses  and  forage  plants.  Modified  and 
Remanded — by  Greeley. 
Howard  Jenkins,  Pueblo  057885  "(7",  A- 
22733  (July  7,  1944) 

Applicant  has  appealed  from  a  decision 
by  the  Assistant  Commissioner  of  GLO  re- 
jecting his  application  for  homestead  en- 
try of  160  acres  of  public  land  in  the  Dove 
Creek  area  of  southwestern  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Grazing  Service  that  the  land  was 
more  suitable  for  grazing  uses  than  for 
agricultural  and  that  allowance  of  the  ap- 
plication would  interfere  with  the  orderly 
administration  of  the  Grazing  District. 

The  area  is  primarily  adapted  to  dry- 
land farming  and  very  limited  grazing. 
Already  settlers  have  had  considerable 
success  in  their  farm  enterprises  despite 
the  handicaps  of  small  farm  units,  one- 
crop  farming  with  its  threats  to  the  soil, 
and  isolation  from  markets  and  public  fa- 
cilities. From  the  educational  work  done 
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by  various  agencies  in  recent  years  con- 
cerning land  management  practices,  ero- 
sion control  measures,  diversified  cropping 
and  increased  livestock  production,  sub- 
stantial and  progressive  improvement  in 
farming  is  to  be  expected  throughout  this 
area  in  future  years. 

Appellant  and  his  parents  have  culti- 
vated about  17  acres  to  satisfy  their  own 
needs  and  to  have  some  crops  for  trading 
purposes  but  not  for  cash  sales.  He  has 
constructed  a  fairly  good  house,  a  storage 
cellar,  a  livestock  shed  and  another  small 
building.  The  appellant  has  a  good  tractor 
and  his  father  has  some  farm  implements. 
The  stock  on  the  place  comprised  2  cows, 
2  calves,  2  horses,  2  hogs  and  50  chickens. 
Appellant's  parents  were  obtaining  a  sub- 
sistence living  from  their  meat,  milk,  but- 
ter, eggs  and  garden  truck  and  occasional- 
ly had  some  stock  and  produce  for  sale.  It 
is  obvious  that  if  more  land  is  cleared 
and  farmed,  these  tracts  will  produce  more 
than  a  subsistence  living  and  will  be  more 
valuable  for  tillage  than  for  grazing  and 
can  properly  receive  an  agricultural  clas- 
sification. Modified  and  Remanded — "by 
Greeley. 

Clifford  D.  Ragsdale,  Pueblo  057765  "0", 
A-22741  (Sept.  27, 1944) 

Homestead  Application  Rejected. 

Minority  of  veteran  of  World  War  II 
who  is  not  head  of  family  is  not  bar  to 
homestead  entry. 

History  of  past  failures  of  homestead 
entrymen  on  tract  involved  is  good  evi- 
dence of  unsuitability  of  tract  for  agri- 
cultural purposes. 

Ralph  Flint,  G.  L.  O  010716,  A-24432  (Jan. 
2,  1947) 

Credit  for  military  service  in  homestead 
entries. 

Advice  as  to  whether  a  veteran  of  World 
War  II  with  19  months  or  more  of  service 
who  fails  to  establish  residence  on  his 
homestead  entry  until  just  prior  to  expira- 
tion of  six  months  after  date  of  entry  .  .  . 
would  be  required  to  show  cultivation  of 
l/16th  of  area. 
Memorandum  (Jan.  29, 1947) 
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Homestead  Application  Rejected. 

Homestead  application  denied  where 
soil  is  rocky  and  sandy,  where  prior  en- 
tries failed,  and  where  surrounding  lands 
have  been  removed  from  cultivation  by 
their  private  owners. 

John  R.  Hammons,  G.  L.  0  08335  "C",  A- 
24419  (Feb.  14,  1947) 

Motion  for  rehearing  filed  from  decision 
of  Mar.  4,  1946,  which  affirmed  decision  of 
GLO  rejecting  application  to  make  home- 
stead entry. 

Decision  was  based  upon  the  fact  that 
the  land  is  not  suited  to  the  establishment 
of  a  homestead  because  it  is  situated  with- 
in the  floodway  of  the  St.  Francis  River. 

In  addition  to  the  requisite  cultivation,  a 
habitable  house  must  be  constructed  and 
residence  must  be  established.  Because  the 
land  involved  is  regularly  flooded,  it  is 
highly  improbable  that  the  house  could  be 
built  or  maintained  or  that  the  residence 
requirements  could  be  accomplished  by 
the  applicant.  Periodic  flooding  of  longer 
than  usual  duration  prevents  crop  produc- 
tion during  some  growing  seasons  and  thus 
would  make  doubtful  the  profitable  con- 
duct of  farming  operations  on  this  tract. 
Everett  Harvey  Elder,  G.  L.  O  08619  "C", 
A-24111  (Apr.  29,  1947) 

Application  for  Homestead  Entry  Re- 
jected. 

Bureau  rejected  the  application  on  the 
ground  that  the  land  is  not  suitable  for 
agriculture. 

The  findings  of  the  Bureau  are  sup- 
ported by  an  examination  made  of  the  land 
involved,  and  by  the  fact  that  3  prior  home- 
stead entries  on  this  very  tract  have  failed 
within  the  past  few  years. 

Regarding  the  contention  that  peach 
trees  could  be  grown  on  the  slopes,  this 
particular  tract  is  too  rough  and  rocky  to 
support  even  a  crop  which  is  adaptable  to 
cultivation  on  moderate  slopes. 
John  Henry  Steavenson,  G.  L.  O  010734 
"C",  A-24586  (June  3, 1947) 

Application  for  homestead  entry  rejected 
by  Bur.  of  Land  Management  on  the 
ground  that  the  land  is  better  suited  for 
disposition  under  a  private  exchange  ap- 
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plication  which  was  filed  by  C.  E.  Talpey, 
under  sec.  8  of  the  Taylor  Grazing  Act. 

Applicant  has  appealed  stating  that  30 
of  the  40  acres  involved  are  irrigable ;  that 
he  has  sufficient  water  available  for  this 
purpose  as  contrasted  with  Valpey,  who  is 
said  to  have  no  water  available  and  who 
proposes  to  use  the  land  for  grazing  pur- 
poses in  connection  with  his  nearby  dairy 
farm. 

The  report  of  the  field  examination  of 
this  land  indicates  that  approximately  10 
acres  in  the  northeast  portion  of  the  40 
acres  could  be  cultivated  after  the  removal 
at  substantial  cost  of  juniper  trees  and 
large  amount  of  loose  lava  rock.  The  re- 
maining 30  acres  are  too  rocky  for  cultiva- 
tion. 

It  appears  that  the  Bureau  properly 
rejected  the  Rachor  application.  The  ques- 
tionable value  of  the  land  for  agriculture, 
even  if  it  is  irrigable,  coupled  with  the  fact 
that  the  exchange  proposed  by  Valpey  will 
result  in  Federal  acquisition  of  an  area 
needed  for  a  stock  driveway  leads  to  the 
conclusion  that  the  public  interest  is  best 
served  by  the  rejection  of  Rachor's  applica- 
tion in  favor  of  the  exchange  application 
of  Valpey. 

Nicholas    F.    Rachor,    The   Dalles    032235 
"K",  A-24598  (Oct.  14,  1947) 

Where  the  decision  of  the  Bur.  of  Land 
Management  rejected  final  proof  and  can- 
celed homestead  entry  for  failure  of  entry- 
man  to  prove  sufficient  cultivation,  upon 
submission  to  the  Department  on  appeal  of 
satisfactory  proof  of  requisite  cultivation, 
the  decision  of  the  Bureau  is  reversed. 
Francis  C.  Schoentrup,  Fairbanks  03704 
"LD",  A-25339  (June  30, 1948) 

Application   to   make   homestead   entry 
was  properly  rejected  where  it  appears  that 
the  land  was  not  suitable  for  cultivation. 
Thomas   H.   Dixon,    Los   Angeles    060540 
"LD",  A-25342  (July  29,  1948) 

Application  for  homestead  entry  may  be 
granted  where  the  land  is  suitable  for 
cultivation. 

Auzy  M.  Hill,  Las  Cruccs  057948  "C",  A- 
22807  (Aug.  3, 1948) 
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Where  there  is  a  reasonable  possibility 
that  land  is  more  valuable  for  the  produc- 
tion of  agricultural  crops  than  for  the 
production  of  native  grasses  and  forage 
plants,  it  may  be  classified  as  suitable  for 
homestead  or  desert  land  entry. 
Lane  Shelman,  Blackfoot  054705  "LD", 
Everett  DeOr  Belville,  Blackfoot  054722 
"LD",  A-25295,  A-25343  (Aug.  5, 1948) 

Application  to  make  homestead  entry  is 
properly  rejected  where  it  appears  that  the 
land  is  not  suitable  for  cultivation. 
George  A.  Xelson,  Denver  053S59  "O",  A- 
25202  (Sept.  2,  1948) 

It  is  proper  to  reject  an  application  to 
make  homestead  entry  on  land  which  can- 
not be  successfully  cultivated  without  ade- 
quate and  permanent  supply  of  water,  if 
the  cost  of  obtaining  water  from  the  only 
present  source  of  supply  would  be  prohibi- 
tive. 

Ellis  Delon  Bradshaw,  Salt  Lake  064261 
"C",  A-25207  (Dec.  13,  1948) 

An  application  for  a  commutation  of  the 
area  required  to  be  cultivated  under  the 
homestead  law  was  properly  rejected  where 
the  entryman  had  indicated  an  intention 
not  to  use  the  entry  for  agricultural  pur- 
poses. 

Walter  E.  Pollard,  Anchorage  09895  "LD", 
A-25417  (Jan.  13, 1949) 

Homestead  Application  Rejected. 

A  homestead  application  may  properly 
be  approved  where  the  applicant  operates 
an  adjacent  tract  of  1,500  acres  under  lease 
and  there  is  a  reasonable  prospect  that  he 
can  use  the  cultivable  portion  of  the  public 
domain  tract  advantageously  in  conjunc- 
tion with  his  other  holdings  to  establish  a 
successful  farming  enterprise. 
William  G.  Clark,  G.  L.  0  010863  "LD", 
A-25528  (Apr.  4, 1949) 

Homestead  Application  Rejected. 

An  application  to  make  a  homestead 
entry  will  be  rejected  where,  due  to  low 
precipitation,  successful  dry  farming  is 
highly  improbable  and  where  cultivation, 
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as  required  by  the  homestead  law,  would 
subject  the  land  to  wind  and  water  erosion. 
Irwin  J.  Couch,  Oregon  0229,  formerly  The 
Dallas  032226,  A-25657  (Apr.  18,  1949) 

Homestead  Application  Rejected. 

An  application  for  a  homestead  entry 
will  be  rejected  where  the  land  is  not  suit- 
able for  agricultural  purposes. 
Fred  W.  Gimm,  Sacramento  037502  "C", 
A-25666  (Apr.  20,  1949) 

The  second  proviso  of  sec.  1171  autho- 
rized the  sale  of  land  "the  greater  part  of 
which  is  mountainous  or  too  rough  for 
cultivation."  The  phrase  "too  rough  for 
cultivation"  would  mean  land  whose  topog- 
raphy is  such  as  to  make  it  unsuitable  for 
cultivation,  but  does  not  mean  lands  which 
are  "unfit"  because  they  are  sandy  or  arid. 
Interpretation  of  Second  Proviso  of  43 
U.S.C.  1171  (Oct.  14,  1949) 

There  is  disagreement  between  members 
of  the  field  staff  and  the  regional  office  to 
the  above.  The  views  are  as  follows : 

A  veteran  with  19  or  more  months  of 
military  service  may  escape  cultivation 
requirements. 

A  veteran  with  less  than  19  months  of 
military  service,  but  sufficient  service  to 
permit  him  to  meet  the  requirements  of 
the  law  as  to  improvements  and  residence, 
may  make  satisfactory  final  proof  without 
a  showing  of  cultivation. 

A  veteran  may  make  final  proof  without 
a  showing  of  cultivation  if  proof  is  timely 
filed,  even  though  the  veteran  may  have 
less  than  19  months  of  military  service. 

The  Chief  Counsel  is  unable  to  agree 
with  the  above  views.  The  regulations  re- 
quire cultivation  of  l/10th  of  the  area  of 
the  entry  during  the  second  entry  year 
where  proof  is  submitted  during  that  year. 
There  is  no  exception. 
Cultivation  Requirements  on  Homesteads 
by  Veterans  (Oct.  28,  1949) 

Homestead  Entry  Application  Rejected. 

A  homestead  entry  application  should 
be  rejected  where  irrigation  is  necessary 
for  successful  farming  and  where  the  pro- 
posed plan  for  irrigation  submitted  by  the 
applicant  is  economically  unfeasible  and 
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would  not  provide  an  adequate  water  sup- 
ply for  the  cultivation  of  the  entry. 
Thomas   Huish,    Salt   Lake   City   068594, 
A-25770  (Oct.  28,  1949) 

Homestead  Application  Rejected. 

A  homestead  application  should  be  re- 
jected where  the  land  is  of  a  character 
more  suitable  for  grazing  than  for  cultiva- 
tion. 

Arthur  Holum,  Great  Falls  086280,  A-25765 
(Nov.  3,  1949) 

Homestead  Entry  Application  Rejected. 

A  homestead  entry  application  should  be 
rejected  where  the  land  applied  for  is  more 
suitable  for  grazing  than  for  cultivation. 
Emil  Hufschmid,  Los  Angeles  075105,  A- 
25780  (Nov.  4, 1949) 

Homestead  Entry  Application  Rejected. 

Commuted  homestead  prcof  should  be  re- 
jected, and  a  request  for  a  reduction  in  the 
cultivation  requirements  should  be  denied, 
where  it  appears  that  the  entryman  has 
cultivated  less  than  10  acres,  which  is  the 
required  l/16th  of  the  land  involved  in 
the  entry,  whereas  more  than  100  acres 
can  be  cultivated. 

Claude  E.  Halstead,  Anchorage  010228,  A- 
25723  (Nov.  29, 1949) 

Homestead  Application  Rejected. 

A    homestead    application    is    properly 
denied  in  a  case  where  it  appears  that  the 
land  is  unfit  for  cultivation. 
Rooert  Earl  Kesterson,  Carson  City  023JfOO, 
A-25719  (Nov.  30, 1949) 

The  final  proof  for  a  homestead  entry 
will  be  rejected  where  the  testimony  of  the 
entryman's  witnesses  indicates  that  he  has 
not  met  the  cultivation  requirements  for 
his  entry. 

Louise  Milnes,  Anchorage  010097,  A-25186 
(Dec.  6, 1949) 

A  homestead  application  should  be  re- 
jected if  the  land  is  not  suitable  for  crop 
production  and  is  in  an  area  where  the 
water  supply  is  low. 

William  Reinecke,  Los  Angeles  06U94,  A- 
25810  (Feb.  2, 1950) 

A  homestead  application  should  be  re- 
jected if  it  is  not  suitable  for  crop  produc- 
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tion  and  is  in  an  area  where  the  water 
supply  is  low. 

Irwin  Turner  Smith,  Los  Angeles  070783, 
A-25811  (Feb.  2, 1950) 

The  final  proof  submitted  for  a  home- 
stead entry  should  be  rejected  where  the 
evidence  shows  that  the  statutory  require- 
ment for  cultivation  has  not  been  met. 

A  "misfortune"  warranting  a  reduction 
in  the  cultivation  requirement  under  the 
homestead  law  is  some  unforeseeable  and 
unfortunate  event  which  intrudes  and  pre- 
vents the  entryman  from  carrying  out  the 
program  of  cultivation  prescribed  by  the 
statute. 

Henry  O.  Hanson,  Anchorage  010635,  A- 
25797  (Mar.  14, 1950) 

Final  proof  on  a  homestead  entry  should 
be  rejected  where  the  statutory  require- 
ment that  l/8th  of  the  entry  area  shall  be 
cultivated  beginning  with  the  third  year 
of  the  entry  has  not  been  met. 
Glen  L.  Jones,  Anchorage  010209,  A-25823 
(Apr.  25, 1950) 

Land  which  is  more  suitable  for  grazing 
than  for  the  production  of  agricultural 
crops  is  not  subject  to  entry  under  the 
homestead  statutes. 

Kenneth  Broicn,  et  al.,  A-25895   (Aug.  4, 
1950) 

Land  is  not  suitable  for  homestead  entry 
where  the  cultivation  of  crops  is  impossible 
without  irrigation,  where  there  is  no  pres- 
ent supply  of  water  for  irrigation,  and 
where  only  a  small  part  of  the  area  could 
be  cultivated  if  water  for  irrigation  should 
become  available. 

John   Arthur   Farrell,    A-25896    (Aug.    4, 
1950) 

A  homestead  application  is  properly  de- 
nied in  a  case  where  cultivation  of  crops  is 
impossible  without  irrigation,  where  there 
is  no  present  supply  of  water  for  irrigation, 
and  where  only  a  small  part  of  the  area 
could  be  cultivated  if  the  water  for  irriga- 
tion should  become  available. 
George  J.  Norcia,  Los  Angeles  079532,  A- 
25928  (Oct.  5, 1950) 
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Land  is  not  suitable  for  homestead  entry 
where  the  cultivation  of  crops  is  impossible 
without  irrigation,  where  there  appears  to 
be  no  present  supply  of  water  for  irriga- 
tion, and  where,  in  any  event,  only  a  small 
part  of  the  area  could  be  cultivated  if  wa- 
ter for  irrigation  should  become  available. 
James  E.  Condit,  Blaclcfoot  055614,  A- 
25910  (Oct  6, 1950) 

Where  an  entryman  has  failed  to  culti- 
vate the  required  l/16th  of  the  entry  area 
during  the  second  year  of  the  entry,  and 
has  failed  to  cultivate  the  l/8th  of  the  en- 
try during  the  third  and  fourth  years  of  the 
entry,  and  his  sole  reason  for  failing  to 
meet  the  cultivation  requirements  is  the 
allegation  that  he  was  informed  by  a 
Govt  agent  that  they  could  be  met  at  any 
time  during  the  5-year  period  before  sub- 
mission of  final  proof,  the  entry  properly 
may  be  canceled. 

An  application  for  a  reduction  of  the 
area  required  to  be  cultivated  in  a  home- 
stead entry  is  properly  rejected  where  the 
conditions  prescribed  by  regulation  for 
such  reduction  do  not  exist. 

The  statute  authorizing  equitable  ad- 
judication of  entries  does  not  apply  in  a 
case  where  a  homestead  entryman  has  not 
complied  with  the  cultivation  requirements 
of  the  homestead  law  because  of  a  mistake 
in  law. 

Robert  TJptain,  Phoenix  079905;  Contest 
No.  9922,  A-26956  (Oct.  25,  1954) 

P.L.  402  (83d  Cong.) ,  which  amended  the 
Veterans'  Credit  Act  to  require  veteran 
homestead  entrymen  to  cultivate  at  least 
l/8th  of  their  entries  does  not  apply  to 
entries  allowed  prior  to  the  date  of  the 
amendment. 

Homestead  Entries — Veterans'  Credit — Ef- 
fect of  Amendment  of  Statute  (Dec.  30, 
1954) 

FINAL  PROOF 

Final  proof  rejected  and  entry  held  for 
cancellation.  Modified — by  Duncan,  signed 
by  Assistant  Secretary. 
Ella  Washington,  Sacramento  034228  "C", 
Carson  City  017788,  A-23709  (Oct.  16, 1943) 

On  October  16,  1943,  the  Department  af- 
firmed the  decision  of  the  Commissioner 
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of  the  General  Land  Office  holding  for  re- 
jection the  final  homestead  proof. 

Motion  for  rehearing  filed.  Motion  De- 
nied— by  Duncan — sgd.  Assistant  Secre- 
tary. 

Ella  Washington,  Sacramento  034228, 
Carson  City  017788  "C"t  A-23709  (Mar. 
13,  1944) 

Final  proof  rejected  and  entry  held  for 
cancellation.  Appeal  from  the  General 
Land  Office. 

Mrs.  Clarence  H.  Lawrence,  Phoenix 
067948  "G",  A-23537,  A-23872  (Feb.  13, 
1945) 

Final  proof  held  for  rejection  and  final 
certificate  for  cancellation. 
Frank   L.   Price,   Fairbanks   04152   C,   A- 
23982  (June  5,  1945) 

Final  proof  held  for  rejection. 
Willard  C.  Richards,  Salt  Lake  City  062426 
"(7",  A-24075  (Feb.  4,  1946) 

Final  proof  held  for  rejection. 
Grady  Allen  Phillips,  Anchorage  09807  "C"\ 
A-24188  (Feb.  26, 1946) 

Where  a  homestead  entryman  fails  for 
a  period  of  over  17  years  to  file  notice  of 
his  intention  to  submit  final  proof,  after 
having  been  repeatedly  called  upon  to  do 
so,  it  is  proper  to  hold  his  entry  for 
cancellation. 

John  F.  Allen,  Marquette  05217  "C",  A- 
24556  (Sept  18,  1947) 

Where  the  decision  of  the  Bur.  of  Land 
Management  rejected  final  proof  and  can- 
celed homestead  entry  for  failure  of  entry- 
man  to  prove  sufficient  cultivation,  upon 
submission  to  the  Department  on  appeal 
of  satisfactory  proof  of  requisite  cultiva- 
tion, the  decision  of  the  Bureau  is  reversed. 
Francis  C.  Schoentrup,  Fairbanks  03704 
"LD",  A-25339  (June  30, 1948) 

A  map  prepared  by  the  Corps  of  Engi- 
neers showing  the  existence  of  Natchez  Is- 
land in  the  Mississippi  River  as  of  Dec. 
1935,  affidavits  by  local  residents  relative 
to  the  continuous  existence  of  the  island 
and  its  ownership  for  many  years  by  the 
applicant  and  other  members  of  her  family 
warrant  an   investigation   concerning  the 
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existence  of  Natchez  Island,  despite  a  pre- 
vious finding  by  the  Department  in  1929 
that  the  island  was  no  longer  in  existence. 
Jennie  Isabel  McLin,  OLD  01046  "K",  A- 
24599  (July  27, 1948) 

Homestead  Entry  Rejected. 

An  appeal  from  a  decision  rejecting  an 
entryman's  final  proof  of  entry  is  rendered 
moot  and  will  be  dismissed  where  the  en- 
tryman,  subsequent  to  taking  the  appeal, 
relinquished  the  entry  and  filed  a  second 
homestead  entry  for  the  same  land. 
John  I.  Gilmore,  Fairbanks  05092  "LD'\ 
A-25463  (Apr.  27, 1949) 

There  is  disagreement  between  members 
of  the  field  staff  and  the  regional  office  to 
the  above.  The  views  are  as  follows : 

A  veteran  with  19  or  more  months  of 
military  service  may  escape  cultivation  re- 
quirements. 

A  veteran  with  less  than  19  months  of 
military  service,  but  sufficient  service  to 
permit  him  to  meet  the  requirements  of 
the  law  as  to  improvements  and  residence. 
may  make  satisfactory  final  proof  without 
a  showing  of  cultivation. 

A  veteran  may  make  final  proof  with- 
out a  showing  of  cultivation  if  proof  is 
timely  filed,  even  though  the  veteran  may 
have  less  than  19  months  of  military 
service. 

The  Chief  Counsel  is  unable  to  agree 
with  the  above  views.  The  regulations  re- 
quire cultivation  of  l/10th  of  the  area  of 
the  entry  during  the  second  entry  year 
where  proof  is  submitted  during  that  year. 
There  is  no  exception. 

Cultivation  Requirements  on  Homesteads 
by  Veterans  (Oct.  28, 1949) 

The  final  proof  for  a  homestead  entry 
will  be  rejected  where  the  testimony  of  the 
entryman's  witnesses  indicates  that  he  has 
not  met  the  cultivation  requirements  for 
his  entry. 

Louise  Milnes,  Anchorage  010097,  A-25186 
(Dec.  6,  1949) 

Final  Homestead  Proof  Rejected. 

Final  proof  showing  three  months  an- 
nual homestead  residence  instead  of  the 
seven  months  by  the  Three-Year  Home- 
stead Law  must  be  rejected. 
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Where  final  proof  is  rejected  for  in- 
sufficient residence  on  a  homestead  entry 
erroneously  allowed,  the  entry  will  be  can- 
celed because  it  was  erroneously  allowed, 
not  because  the  proof  was  insufficient. 

Allowance  of  a  homestead  entry  under 
prevailing  land  office  rulings  that  the  de- 
partmental withdrawal  order  of  Sept,  19, 
1934,  did  not  bar  homestead  entry  of  cer- 
tain Indian  ceded  lands  burdened  with 
State  drainage  liens  under  the  Volstead  Act 
was  erroneous  in  the  light  of  the  Solicitor's 
Opinion  approved  by  the  Secretary  on  Aug. 
12,  1942,  and  the  Department  may  of  its 
own  motion  correct  the  error,  the  subject 
matter  being  still  within  the  jurisdiction 
of  the  Department. 

An  entry  erroneously  allowed  is  invalid 
and  cannot  be  confirmed,  but  must  be  can- 
celed as  erroneously  allowed. 

The  entryman  of  an  entry  erroneously 
allowed  is  entitled  to  be  reimbursed  for 
the  sums  paid  on  his  entry,  upon  his  com- 
pliance with  the  requirements  of  the  gov- 
erning law. 

Alfred   Jensen,    G.    L.    0    0731!,    A-25293 
(Dec.  23,  1949) 

The  final  proof  submitted  for  a  home- 
stead entry  should  be  rejected  where  the 
evidence  shows  that  the  statutory  require- 
ment for  cultivation  has  not  been  i   et. 

A  "misfortune"  warranting  a  reduction 
in  the  cultivation  requirement  under  the 
homestead  law  is  some  unforeseeable  and 
unfortunate  event  which  intrudes  and  pre- 
vents the  entryman  from  carrying  out  the 
program  of  cultivation  prescribed  by  the 
statute. 

Henry  0.  Hanson,  Anchorage  010635,  A- 
2.1797  (Mar.  14,  1950) 

Final  proof  under  the  homestead  laws 
is  not  a  prerequisite  to  the  issuance  of  a 
preference  right  oil  and  gas  lease  under 
sec.  20  of  the  Mineral  Leasing  Act,  as  a 
settler  whose  settlement  was  made  prior 
to  Feb.  25,  1920,  on  land  open  to  settlement 
and  not  then  withdrawn  or  classified  as 
valuable  for  oil  and  gas  deposits  may, 
under  certain  conditions,  be  entitled  to 
such  a  lease. 

The  establishment  and  maintenance  of  a 
residence  on  the  land,  to  the  exclusion  of 
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maintaining  a  home  elsewhere,  in  accord- 
ance  with   provisions    of   the   homestead 
laws  are  essential  elements  of  a  settlement 
right. 

8.  N.  Hodges,  Flora  Mae  Hodges,  RLM 
012363,  013086,  016007,  016381,  A-25761 
(Apr.  20, 1950) 

Final  proof  on  a  homestead  entry  should 
be  rejected  where  the  statutory  require- 
ment that  l/8th  of  the  entry  area  shall  be 
cultivated  beginning  with  the  third  year 
of  the  entry  has  not  been  met. 
Glen  L.  Jones,  Anchorage  010200,  A-25823 
(Apr.  25, 1950) 

Where  a  homestead  entryman,  a  veteran 
of  World  War  I  with  more  than  12  but 
less  than  19  months'  military  service,  filed 
final  proof  before  such  part  of  the  second 
year  of  residence  had  elapsed  as,  when 
added  to  his  military  service  in  excess  of 
12  months,  would  equal  7  months,  such 
final  proof  was  properly  rejected. 

In  order  to  meet  the  residence  require- 
ments of  the  homestead  laws,  an  entryman 
must  in  good  faith  establish  his  real  home 
on  the  entry. 

Earl  Keays  Carpenter,  Anchorage  016709, 
A-26485  (Nov.  26,1952) 

In  order  to  be  entitled  to  a  patent  under 
the  homestead  law,  one  must  have  estab- 
lished his  residence  on  the  land  to  the  ex- 
clusion of  a  home  elsewhere,  and  he  must 
have  had  the  intent  to  obtain  a  home  for 
himself  and  his  family  on  the  entry. 

Where  the  final  proof  in  connection  with 
a  homestead  entry  shows  noncompliance 
with  the  requirements  of  the  law,  the  entry 
should  be  canceled.  Adversary  proceedings 
are  unnecessary. 

United  States  v.  Evan  R.  Jensen,  Salt  Lake 
City  01,9410,  A-26486  (Dec.  2,  1952) 

The  final  proof  submitted  for  a  home- 
stead entry  should  be  rejected  where  the 
evidence  shows  that  the  statutory  require- 
ment for  cultivation  has  not  been  met. 
Loma  A.  Henning,  Oregon  01136,  A-26755 
(Aug.  17, 1953) 

A  homestead  entry  cannot  be  made  upon 
land  included  within  a  shore  space  reserve 
until  the  land  is  restored  to  entry. 
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Residence  upon  land  while  it  is  within 
a  shore  space  reserve  cannot  be  credited 
in  the  computation  of  residence  required 
by  the  homestead  law. 
Harry  L.  O'Bryan,  Fairbanks  06505,  A- 
26957  (Sept.  10,  1954) 

Where  an  entryman  has  failed  to  culti- 
vate the  required  l/16th  of  the  entry  area 
during  the  second  year  of  the  entry,  and  has 
failed  to  cultivate  the  1/Sth  of  the  entry 
during  the  third  and  fourth  years  of  the 
entry,  and  his  sole  reason  for  failing  to 
meet  the  cultivation  requirements  is  the 
allegation  that  he  was  informed  by  a  Govt, 
agent  that  they  could  be  met  at  any  time 
during  the  5-year  period  before  submission 
of  final  proof,  the  entry  properly  may  be 
canceled. 

An  application  for  a  reduction  of  the 
area  required  to  be  cultivated  in  a  home- 
stead entry  is  properly  rejected  where  the 
conditions  prescribed  by  regulation  for 
such  reduction  do  not  exist. 

The  statute  authorizing  equitable  ad- 
judication of  entries  does  not  apply  in  a 
case  where  a  homestead  entryman  has  not 
complied  with  the  cultivation  requirements 
of  the  homestead  law  because  of  a  mis- 
take in  law. 

Robert   Uptain,  Phoenix  079905;  Contest 
No.  9922,  A-26956  (Oct.  25,  1954) 
LANDS  SUBJECT  TO 

Applicant  has  protested  decision  of 
June  7,  1944,  by  the  Asst.  Comm'r  of  GLO 
holding  for  rejection  his  application  for 
agricultural  classification  and  enlarged 
homestead  entry  of  320  acres  of  public 
land  in  Catron  County,  New  Mexico.  Ap- 
plicant declares  that  he  has  made  his 
home  on  this  New  Mexico  land  and  that 
he  has  more  improvements  on  it  than 
many  settlers  have  when  making  final 
proof. 

The  land  sought  by  the  applicant  lies  a 
few  miles  northeast  of  Quemadi  and  is 
accessible  over  a  graded  dirt  road.  It  is 
included  within  New  Mexico  Grazing  Dis- 
trict No.  2.  Under  Sec.  1,  Taylor  Grazing 
Act,  it  is  withdrawn  from  all  forms  of  dis- 
posal and  may  be  restored  to  homestead 
entry  only  if  it  receives  an  agricultural 
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classification.  Before  being  classified  and 
restored  to  entry,  this  land  is  not  subject 
to  settlement.  Any  occupation  of  it  is  un- 
lawful and  renders  the  applicant  subject 
to  an  action  for  damages  for  trespass. 

The  tract  sought  by  applicant  presents 
no  features  which  take  it  out  of  the 
marginal  class.  In  view  of  the  facts  herein 
set  forth  concerning  both  the  region  and 
the  land  sought,  the  Department  is  of  the 
opinion  that  this  particular  half  section 
is  more  suitable  for  use  under  the  direction 
of  the  Grazing  Service  than  for  an  agri- 
cultural use  which  could  neither  make  an 
adequate  economic  return  nor  be  safe  for 
the  land. 

Nathan  W.  Vaughan,  Santa  Fe  075131  "C", 
A-23881  (Aug.  8, 1944) 

Homestead  entry  of  160  acres.  Motion 
for  rehearing. 

Clara  R.  Howard,  Blackfoot  05/,01't  "C", 
A-23909  (Feb.  13,  1945) 

Authority  of  Alaska  Territorial  Legis- 
lature to  fix  the  Maximum  size  and  num- 
ber of  placer  claims  that  may  be  located. 
Memorandum  "N",  Fairbanks  025271  "L" 
(May  23,  1945) 

Motion  for  Rehearing. 

Application  for  homestead  entry  held 
for  rejection ;  aflirmed  on  appeal. 

Determination  of  character  and  location 
of  lands  is  unnecessary  where  the  applica- 
tion was  filed  before  revocation  of  a  with- 
drawal order  affecting  the  lands  in  ques- 
tion. 

John  Weech,  Salt  Lake  City  062967,  A- 
23809  (Sept.  18,  1945) 

Small  tract  of  restricted  Indian  land 
situated  in  Garland  County,  Arkansas,  be 
sold  under  the  supervision  of  the  Depart- 
ment. 

Memorandum  (Oct.  11,  1945) 

Application  for  homestead  entry  held 
for  rejection. 

Rudolph  Stair,  G.  L.  0  09910,  A-24139  (Feb 
28, 1946) 
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O  and  C  extension  application  rejected. 
Appeal  from  the  General  Land  Office. 
Edwin     Kecch,     Roseourg     021^01     "F'\ 
A-24213  (Feb.  28, 1946) 

Executive  Order  Xo.  7373 — Desert  Game 
Range — Withdrawal — Unusual  Terms. 
Delbert   George  Richardson,   Carson   City 
02226 h  C,  A-24281  (Apr.  3,  1946) 

Small  Tract  Applications  Held  for  Re- 
jection. 

James  R.  Maynard  and  Norman  H.  Har- 
stad  have  appealed  from  decisions  of  the 
Assistant  Commissioner  rejecting  their 
applications  to  lease  adjoining  5-acre  home 
sites.  The  rejections  wore  based  Oil  the  fact 
that  the  land  was  unsuitable  for  either 
agriculture  or  grazing,  the  cost  of  con- 
struction of  home  site  improvements  would 
be  excessive  and  the  land  in  question  is 
slated  for  inclusion  in  a  national  monu- 
ment. 

One  appeal  contradicts  the  Commis- 
sioner's findings  but  offers  no  proof  and 
the  other  appeal  offers  only  statements  of 
real  estate  salesmen  and  the  Chamber  of 
Commerce,  which  statements  were  not 
applicable  to  the  particular  site  in  question. 
James  R.  Maynard,  Norman  U.  ITarstad, 
Los  Angeles  05^81,5,  05J,8J,6,  A-24279, 
A-24280  (Apr.  9,  1946) 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Costa  Veneris  appealed  from  rejection 
of  application  for  homestead  entry  of  land 
in  Citrus  County,  Florida. 

The  land  in  question  is  not  suitable  for 
the  development  of  a  self-sustaining  farm 
unit  but  is  suitable  for  small  tract  home- 
sites. 

The  decision  of  the  Commissioner  is 
aflirmed  without  prejudice  to  the  consider- 
ation of  an  application  for  a  lease  under 
the  act  of  June  1, 1938. 
Costa  Veneris,  GLO  09520,  A-24250  (Apr. 
9,1946) 

Protest  dismissed. 

Re:  Persons  protesting  forest  exchange 
not  entitled  to  oral  hearing  before  the 
Commissioner. 

Neither  Forest  Service  nor  applicant  in 
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forest  exchange  case  need  submit  evidence 
to  protestant  as  to  the  public  interest. 

Value  determination  of  timber  by  Sec- 
retary of  Agriculture  in  a  forest  exchange 
is  binding  upon  the  Department  of 
Interior. 

Though  County  will  lose  some  revenue, 
a  forest  exchange  which  will  increase  em- 
ployment, contribute  toward  community 
stability,  and  will  extend  forestry  prac- 
tices to  privately  owned  timberlands,  held 
to  be  in  the  public  interest. 
Wallowa  Timber  Co.,  Whitman,  Umatilla 
and  Willamette  National  Forest  Morrow 
County,  Oregon,  Protestant,  The  Dalles 
032109  "K",  A-24234    (Apr.  17,  1946) 

It  is  doubtful  whether  the  Secretary's 
authority  under  sec.  4  of  the  act  of  May 
24,  1928  (45  Stat.  729;  49  U.S.C.  214),  to 
withdraw  "unappropriated"  public  land 
for  air  navigation  sites  extends  to  public 
lands  included  in  an  existing  homestead 
entry,  even  though  the  withdrawal  does 
not  become  effective  until  the  entry  is 
relinquished  or  abandoned. 
Memorandum  (May  10,  1946) 

Register's  rejection  of  application  to  con- 
test affirmed  by  General  Land  Office. 

What  is  properly  the  subject  of  contest 
cannot  be  based  on  facts  of  record. 
Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Blackfoot  054233  "F",  A-24312   (June  5, 
1946) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 

Application  for  noncompetitive  oil  and 
gas  lease  for  lands  embraced  in  right-of- 
way  granted  to  reservoir  company  denied 
where : 

1.  Applicant  not  within  class  permitted 
to  hold  such  lease  under  30  U.S.C.  301-306 ; 
and 

2.  Lands  are  not  within  geologic 
structure  of  known  producing  field. 

W.  A.  Sheets,  Pueblo  059155  "N",  A-24394 
(Sept.  3,  1946) 

Application  for  homestead  entry  held  for 
rejection  and  rejection  affirmed.  Motion 
for  rehearing. 

A  40-acre  tract  on  the  Gunnison  River 
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in  Colo,  which  contains  little  more  than  10 
acres  of  tillable  land  is  not  suitable  for 
homestead  entry  where  the  tillable  parcel 
is  subject  to  inundation  and  damage  by 
the  river  and  where  the  costs  of  its  prepara- 
tion for  tillage  and  irrigation  are  likely 
to  be  excessive  in  relation  to  probable 
returns. 

Where  the  entry  and  fencing  of  a  40-acre 
tract  bordering  the  river  would  interfere 
with  the  trailing  of  stock  along  the  river 
valley  and  with  the  administration  of  the 
grazing  district,  entry  should  not  be 
allowed. 

Herman  W.  Apple,  Denver  052200  "LC", 
A-24191  (Sept.  16,  1946) 

Three  questions  propounded  by  repre- 
sentatives of  a  group  of  veterans  who 
desire  to  settle  in  Alaska. 

1.  May  they  settle  on  other  than  160-  or 
40-acre  tracts? 

2.  May  they  settle  on  other  than 
rectangular  tracts? 

3.  Could  each  agree  with  the  other  vet- 
erans not  to  dispose  of  his  tract  without 
the  consent  of  all? 

Memorandum,  8148-1  (Sept.  20,  1946) 

Exchange  of  lands  of  the  Willamina  Lum- 
ber Co.  for  O&C  timber  lands  in  Oregon. 
Offered  land  held  "within  or  contiguous  to 
the  former  limits  of  such  grants."  How- 
ever, record  fails  to  show  values  of  offered 
and  selected  land  as  being  "approximately 
equal  in  value"  and  exchange  fails  to  block 
the  lands  as  required  by  statute. 
Willamina  Lumber  Company  Exchange, 
Roseburg  022933  (Sept.  25, 1946) 

Homestead  entry  denied  for  land  which 
requires  water  where  applicant  cannot 
show  water  right. 

Nettie  E.  Arbaugh,  Blackfoot  054814  "C", 
A-24504  (Feb.  19, 1947) 

Motions  for  rehearing  Valentine  scrip 
applications  rejected.  Motion  denied. 

Applications  to  locate  Valentine  scrip 
rejected  where  lands  appropriated  by  E.O. 
No.  6910  and  are  determined  to  be  not 
properly  classifiable  as  unsuitable  for  scrip 
applications. 
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Agricultural  surface  entry  act  of  July 
17,  1914,  *  *  *  is  limited  in  application  by 
the  act  of  Mar.  4,  1933,  *  *  *  to  lands  the 
disposal  of  surface  title  to  which  will  not 
unreasonably  interfere  with  the  develop- 
ment of  minerals  in  the  land. 
M.  N.  Young,  et  al,  Los  Angeles  053600,  et 
al,  A-24329-30   (Feb.  26,  1947) 

Homestead  and  desert  land  applications 
rejected  because  land  withdrawn  for  the 
purpose  of  a  proposed  grazing  district. 
However,  oil  and  gas  lease  may  be  issued 
despite  withdrawal  of  the  land  for  grazing 
purposes. 

Person  owning  more  than  160  acres  pre- 
cluded from  acquiring  any  homestead 
rights. 

James  Hutzel  Voorhees,  Carson  City 
022562  "0",  Homestead  Application,  Car- 
son City  022563  "F",  A-24488  (Mar.  12, 
1947) 

Fact  that  land  withdrawn,  sufficient  to 
affirm  rejection  of  homestead  application. 
Therefore  unnecessary  to  determine 
whether  by  transferring  his  excess  land 
holdings  to  a  company  or  individual  has 
effectively  removed  his  disqualification 
under  the  homestead  laws  in  the  case. 
James  Hutzel  Voorhees,  Carson  City 
022562  "C",  Homestead  Application,  Car- 
son City  022563  "F",  A-24488  (Apr.  9, 
1947) 

H.R.  3107,  a  Bill  "To  provide  for  the  dis- 
posal of  materials  or  resources  on  the  pub- 
lic lands  on  the  U.S.,"  would,  if  enacted, 
apply  to  Alaska. 
Memorandum  (May  8,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims, 
rights  or  privileges"  existing  on  Aug.  1, 
1946.  Unless  the  lease,  permit  or  license 
was  actually  issued  to  the  applicant  be- 
fore Aug.  1,  1946,  the  reservation  must  be 
inserted.  Even  in  the  absence  of  the  res- 
ervation, a  mineral  lessee  must  confine  his 
mining  operations  to  the  extracting  of 
those  minerals  for  which  the  lease  was 
issued. 
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An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a 
date  prior  to  Aug.  1,  1946,  the  reservation 
should  be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion 
which  need  be  considered  to  ascertain  the 
propriety  of  inserting  the  reservation  is 
whether  a  proper  application  for  entry 
was  filed  prior  to  Aug.  1,  1946,  irrespec- 
tive of  when  the  application  is  allowed. 

Applications    for     stock-raising    home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  clas- 
sified as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State    exchange    applications    under 

sec.  8,  Taylor  Grazing  Act 
Exchanges   for  National  Forest  pur- 
poses   under    the    act    of   Mar.    20, 
1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    "valid 
claim,   right   or   privilege"   to  be  exempt 
from  the  fissionable  source  material  reser- 
vations. 

For  reservation  to  have  effect  there 
must  be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials 
which  are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of 
deposits  of  source  material  in  specific  lands 
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may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  loca- 
tors initiated  while  E.O.  No.  9613  was  in 
effect,  and  where  no  "substantial  deposits" 
were  involved,  gives  the  locator  a  valid 
right  to  a  patent  without  the  fissionable 
source  materials  reservation.  If,  however, 
the  same  land  contained  substantial  de- 
posits of  fissionable  materials  E.O.  No. 
9701  was  applicable  after  the  reservation 
of  E.O.  No.  9613,  and  the  land  is  now  sub- 
ject to  the  Atomic  Energy  Act. 
Section  5(b)(7)  of  the  Atomic  Energy 
Act  (May  13,  1947) 

Application  for  Homestead  Entry 
Rejected. 

Further  examination  discloses  that  in 
all  probability  this  tract  will  be  required 
by  the  U.S.  for  right-of-way  purposes  and 
that  a  first  form  of  reclamation  withdrawal 
is  contemplated  in  the  near  future  which 
will  include  the  land. 

Also,  examination  indicates  that,  taking 
into  account  the  quality  of  the  soil,  the 
tract  is  not  sufficient  size  to  support  ade- 
quately a  family. 

Floyd  R.  Lund,  Great  Falls  186190  "C", 
A-24526  (June  3, 1947) 

Mining  locators  who  comply  with  the 
mining  laws  have  a  valuable  property  right, 
good  against  the  world  including  the  U.S. ; 
this  right  includes  the  privilege  of  cutting 
such  timber  on  the  mining  claim  as  may  be 
necessary  for  development  purposes;  and 
the  mining  right  and  incidental  privileges 
are  transferable.  Thus,  a  person  could 
convey  to  the  U.S.  all  the  timber  within  the 
bounds  of  their  unpatented  mining  claim. 
It  would  then  become  subject  to  exchange 
for  privately  owned  land  within  a  park. 
Memorandum  (June  30,  1947) 

In  order  to  provide  speedy  service  in 
handling  homestead  cases,  the  responsi- 
bility for  performing  certain  functions  has 
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been  delegated  to  the  regional  adminis- 
trators and  managers  of  various  District 
Land  Offices. 

This  memorandum  from  the  Director, 
BLM,  sets  out  the  steps  to  be  taken  by 
each  (the  regional  administrator  or  the 
manager)  and  their  interrelation  to  one 
another. 

Homesteads — Exclusive  of  Alaska  Proce- 
dure (July  1,  1947) 

Homestead  Application  Rejected. 

Rejection  of  homestead  application  has 
been  based  on  the  unsuitability  of  the  land 
for  agricultural  purposes  and  its  high  de- 
sirability for  grazing  purposes,  including 
the  fact  that  it  abuts  upon  a  river  which 
serves  as  a  source  of  water  for  many  cattle 
grazing  in  the  area. 

In  his  appeal  the  applicant  flatly  contra- 
dicts the  facts  as  set  forth  in  the  rejection. 

The  decision  of  BLM  is  vacated  and  the 
case  is  remanded  for  the  making  of  a  field 
examination  of  the  lands  involved  and  for 
the  reconsideration  of  this  application 
based  upon  the  report  of  such  examination. 
Thurlow  Weed  Stout,  Salt  Lake  065^18 
"C",  A-24650  (July  17,  1947) 

Application  for  homestead  entry  rejected 
by  Bur.  of  Land  Management  on  the 
ground  that  the  land  is  better  suited  for 
disposition  under  a  private  exchange  ap- 
plication which  was  filed  by  C.  E.  Valpey, 
under  sec.  8  of  the  Taylor  Grazing  Act. 

Applicant  has  appealed  stating  that  30 
of  the  40  acres  involved  are  irrigable ;  that 
he  has  sufficient  water  available  for  this 
purpose  as  contrasted  with  Valpey,  who  is 
said  to  have  no  water  available  and  who 
proposes  to  use  the  land  for  grazing  pur- 
poses in  connection  with  his  nearby  dairy 
farm. 

The  report  of  the  field  examination  of 
this  land  indicates  that  approximately  10 
acres  in  the  northeast  portion  of  the  40 
acres  could  be  cultivated  after  the  removal 
at  substantial  cost  of  juniper  trees  and 
large  amount  of  loose  lava  rock.  The  re- 
maining 30  acres  are  too  rocky  for  culti- 
vation. 

It  appears  that  the  Bureau  properly  re- 
jected the  Rachor  application.  The  ques- 
tionable value  of  the  land  for  agriculture, 
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even  if  it  is  irrigable,  coupled  with  the  fact 
that  the  exchange  proposed  by  Valpey  will 
result  in  Federal  acquisition  of  an  area 
needed  for  a  stock  driveway  leads  to  the 
conclusion  that  the  public  interest  is  best 
served  by  the  rejection  of  Jtachor's  appli- 
cation in  favor  of  the  exchange  application 
of  Valpey. 

Nicholas  F.  Rachor,  The  Dalles  032235  "K", 
A-24598  (Oct.  14, 1947) 

Land  located  within  the  floodway  and 
on  the  levee  of  the  St.  Francis  River, 
projects  built  under  the  Mississippi  River 
Flood  Control  Act,  is  not  "public  land" 
within  the  meaning  of  the  act  of  May  18, 
1898,  relating  to  private  sales  of  public 
lands  in  Missouri. 

Amon  E.  Miller,  O.  L.  0  010306  "C",  A- 
24632  (Oct.  24,  1947) 

Effectiveness    of    decisions   of    District 
Graziers  pending  appeal. 
Memorandum  (Oct.  29,  1947) 

Controversy  between  members  of  the 
Greco-Russian  Church  and  the  titular  offi- 
cials thereof  over  respective  rights  to  con- 
trol church  property. 

Held:  Patents  issued  covering  lands  held 
by  the  Church  prior  to  the  Treaty  of  Ces- 
sion, 1867,  merely  confirm  that  title.  Pat- 
ents issued  under  act  of  June  6,  1900, 
would  constitute  an  original  grant  of  title 
to  the  Church. 
Letter  to  Judge  Folta  (Nov.  14,  1947) 

1.  Where  entryman  failed  for  a  period 
of  19  years  to  complete  payment  for  home- 
stead entry,  his  entry  was  properly  can- 
celed. 

2.  Application  for  reinstatement  of  the 
entry  made  5  years  after  the  entry  was 
canceled  was  properly  denied  because,  dur- 
ing the  intervening  years,  the  land  has  be- 
come completely  reforested  and  is  not  now 
suitable  for  agricultural  or  grazing  pur- 
poses. 

Frank   T.  Jordan,  Roseburg  017192  "F", 
A-24806  (Feb.  5, 1948) 

The  Oroville-Tonasket  Irrigation  Dis- 
trict in  the  State  of  Washington,  from 
which  water  rights  were  purchased  for 
Indian-owned  lands  within  the  District  is 
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not  a  "Government  Irrigation  project" 
within  the  meaning  of  the  Leavitt  Act,  and 
the  cost  of  purchasing  such  water  rights  is 
not  a  "construction"  cost  within  the  mean- 
ing of  the  said  act.  Consequently,  the  as- 
sessment and  collection  of  such  costs  may 
not  be  deferred  under  the  terms  of  the 
act.  While  such  costs  could  be  canceled 
upon  the  basis  of  appropriate  findings 
under  the  act,  such  a  cancellation  would 
put  the  Indian  landowners  in  a  far  better 
position  than  the  non-Indian  landowners 
of  the  Oroville-Tonasket  Irrigation  Dis- 
trict. 

Adjustment  of  Indian  Irrigation  Charges 
in  Nongovernmental  Irrigation  Projects, 
M-35032  (Mar.  23, 1948) 

Case  remanded  for  further  action  in  the 
light  of  Geological  Survey  report. 
Thomas  E.  Wilhite,  Pueblo  057935  "LD", 
A-25224  (June  24,  1948) 

Where,  on  appeal  from  a  decision  elimi- 
nating a  portion  of  an  entry  because  of 
conflict  with  the  80-rod  shore  space  reserve, 
the  appellant  filed  an  application  for  the 
restoration  of  such  land  from  the  reserve, 
the  case  should  be  remanded  to  the  Bureau 
for  consideration  of  the  application  for 
restoration  and  for  disposition  of  the  case 
in  the  light  of  its  action  on  that  applica- 
tion. On  such  remand,  the  Bureau  should 
also  attempt  to  reconcile  the  needs  of  the 
entryman  and  another  applicant  for  part 
of  the  entry  by  obtaining  an  agreement 
between  them. 

Harold  J.  Lewis,  Appellant,  Libby,  McNeill 
&  Libby,  Protestant,  Anchorage  01061^6 
"F",  A-24633  (Oct.  6, 1948) 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed,  where  the  land  is  un- 
suitable for  agriculture. 
Alvin  H.  Peavey,  BLM  010656  "LD",  A- 
25459  (Oct.  6,  1948) 

Land  will  not  be  restored  from  first-form 
reclamation  withdrawal  where  it  appears 
that  there  is  a  reasonable  possibility  that 
the  land  will  be  required  in  connection  with 
extension  of  an  existing  reclamation  proj- 
ect. 

F.  J.  Danforth,  Lakeview  0163J,5  "i*"',  A- 
25169  (Oct.  25, 1948) 
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Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reservation 
by  agreement  with  them  Oct.  31,  1892,  and 
ratified  by  act  of  Aug.  15,  1894  (28  Stat. 
325).  Sec.  1,  act  of  May  13,  1910,  autho- 
rized the  Secretary  to  sell  lands  "in  such 
areas  and  on  such  terms  and  conditions 
as  he  may  prescribe."  The  unsold  lands 
may  again  be  offered  for  sale.  The  Com- 
missioner of  Indian  Affairs  has  jurisdic- 
tion over  cases  of  this  kind  until  the  lands 
are  sold.  The  matter  should  be  taken  to  the 
Secretary  with  appropriate  recommenda- 
tions if  further  sale  is  recommended. 
Timber  Sales  on  the  Former  Siletz  Indian 
Reservation,  Oregon  (Nov.  8,  1948) 

Stipulations  for  right-of-way  under 
sec.  7  of  the  Federal  Highway  Act  modified. 
California  Department  of  Public  Works, 
Sacramento  036957  "F",  A-24502  (Dec.  23, 
1948) 

Where  a  homestead  entry  would  inter- 
fere with  the  administration  of  a  grazing 
district  by  reducing  the  area  of  public 
access  to  a  river  for  stock-watering  pur- 
poses, and,  by  using  river  water  for  irriga- 
tion, would  reduce  the  small  quantity  of 
water  available  for  the  stock  of  grazing 
allottees,  such  entry  will  be  denied  as  con- 
trary to  the  public  interest. 
Arthur  E.  Brannan,  Denver  052088  "C", 
A-24376  (Jan.  26,  1949) 

Homestead  Application  Rejected. 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed  where  the  land  is 
unsuitable  for  agriculture  and  is  valuable 
primarily  for  the  development  of  5-acre 
homesites  under  the  Small  Tract  Act. 
Jasper  C.  Adams,  Carson  City  022520  "C", 
A-25614  (Feb.  4, 1949) 

Homestead  Application  Rejected. 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed  where  the  land  is  unsuit- 
able for  agriculture  and  is  valuable  pri- 
marily for  the  development  of  5-acre  tracts 
under  the  Small  Tract  Act. 
Joseph  Patrick  O'Brien,  Carson  City 
022477,  A-25638  (Mar.  23,  1949) 

In  the  absence  of  a  provision  in  a  patent 
or  water  right  certificate  stipulating  that  a 


475 

HOMESTEADS   (ORDINARY)— Continued 

LANDS  SUBJECT  TO— Continued 
forfeiture  would  occur  upon  breach  of  the 
conditions  expressed  therein,  lands  ac- 
quired by  lending  agencies  through  fore- 
closure proceedings  or  through  conveyances 
in  lieu  of  foreclosure  may  be  held  for  longer 
periods  than  two  years  without  being  sub- 
ject to  forfeiture  under  sec.  3  of  the  act  of 
Aug.  9,  1912,  supra,  no  portion  of  which  is 
applicable  in  the  Central  Valley  Project ; 

The  excess  land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act; 

In  accordance  with  the  provisions  of 
sec.  46,  lending  agencies  who  become  excess 
landowners  are  entitled  to  receive  water 
for  such  excess  land  upon  compliance  with 
the  conditions  set  forth  in  sec.  46,  namely, 
execution  of  a  recordable  contract  for  the 
sale  of  such  excess  lands  upon  terms  and 
conditions  satisfactory  to  the  Secretary  of 
the  Interior  and  at  prices  fixed  by  him  as 
prescribed  by  sec.  46. 

Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31,  1949) 

Homestead  Application  Rejected. 

A  homestead  application  will  be  rejected 
where  the  land  is  unsuitable  for  agricul- 
ture and  is  valuable  primarily  for  the  pro- 
duction of  native  forage. 
Fern  C.  Terney,  Oregon  0257,  A-25643 
(Apr.  4, 1949) 

Homestead  Entry  Application. 

A  decision  rejecting  a  homestead  ap- 
plication will  be  remanded  for  a  further 
report  of  climatic  conditions  where  the 
suitability  of  the  land  for  dry  farming  de- 
pends upon  the  amount  of  the  average  an- 
nual precipitation  and  the  evidence  as  to 
this  factor  is  conflicting. 
Charles  L.  Day,  Salt  Lake  City  067774,  A- 
25724  (July  19, 1^49) 

A  stock  driveway  withdrawal  will  not 
be  revoked  for  the  purpose  of  allowing  a 
homestead  entry  on  the  land  withdrawn 
where  it  appears  that  the  land  has  bare 
possibilities  of  being  successfully  home- 
steaded  and  where  its  value  for  use  by  live- 
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stock  to  reach  water  and  to  travel  be- 
tween range  units  exceeds  its  value  as 
farm  land. 

Charles  Henry  Roberson,  Blaekfoot  0^56^6, 
A-24626  (Nov.  10,  1949) 

An     enlarged     homestead     application 
should  be  rejected  if  the  land  is  not  suit- 
able for  crop  production. 
Melvin  Hurst,  Salt  Lake  City  066059,  A- 
25795  (Dec.  30,  1949) 

An  applicant  for  a  sodium  permit  on 
land  included  in  a  homestead  entry,  with 
a  reservation  of  the  sodium  deposits  to  the 
U.S.,  must,  prior  to  the  issuance  of  the  per- 
mit, submit  a  bond  for  the  protection  of  the 
crops  and  improvement  of  the  entryman. 

The  Department  cannot  accept,  in  lieu  of 
the  bond,  a  waiver  of  damages  by  the  en- 
tryman, but  may  adjust  the  amount  of  the 
bond  in  accordance  with  the  circumstances 
of  the  case. 

William  A.  Myatt,  Los  Angeles  Old  19S,  A- 
25786  (May  4, 1950) 

Indian  Allotments — Settlement — With- 
drawal. 

An  application  for  an  Indian  allotment 
on  the  public  domain,  under  25  U.S.C.  330. 
should  not  be  rejected  solely  because  the 
land  applied  for  contains  merchantable 
timber  and  is  primarily  valuable  for  the 
growing  of  timber. 

An  applicant  for  an  Indian  allotment  on 
the  public  domain  who  has  established  his 
residence  on  the  land,  constructed  a  house 
and  other  improvements  on  the  land,  and 
lived  there  with  his  family  for  6  years 
acquires  a  right  to  an  allotment  of  the  land 
under  25  U.S.C.  336. 

Such  a  right  to  an  allotment  is  not  lost 
where  the  Indian  applicant,  after  making 
and  maintaining  such  settlement  upon  the 
land,  is  forced  to  leave  the  land  to  find 
employment  elsewhere  but  has  no  intention 
of  abandoning  his  settlement,  and  the  right 
to  an  allotment  is  saved  from  a  subsequent 
withdrawal  of  the  land  which  is  made  sub- 
ject to  existing  valid  rights. 

A  settlement  may  be  made  by  an  Indian 
under  25  U.S.C.  336  upon  land  included  in 
a  homestead  entry,  where  the  settler  ac- 


HOMESTEADS   (ORDINARY)— Continued 

LANDS  SUBJECT  TO—Continued 
quires  from   the   entryman   all  his   right, 
title,  and  interest  in  the  entry. 
Wilbur  Martin,  Sr.,  Oregon  062S,  formerly 
Eoseburg  0230J,6,  A-25862  (May  31,  1950) 

Alaskan  Homesites.  Only  unoccupied  and 
unimproved  public  lands  are  subject  to 
homestead  entry. 

A  valid  claim  under  the  Alaska  homesite 
law  can  be  supported  only  upon  a  showing 
that  the  claimant  occupied  the  land  with 
the  intention  of  using  it  as  a  homestead 
or  headquarters  and  thereafter  proceeded 
with  reasonable  diligence  to  construct  upon 
it  the  permanent  improvements  needed  to 
make  it  suitable  for  the  intended  use. 

Under  the  Alaska  homesite  law,  a  valid 
claim  cannot  be  asserted  by  a  person  who 
merely  cleared  brush  from  a  cabin  site  and 
did  not.  during  a  period  of  alleged  occupan- 
cy extending  for  approximately  1%  years, 
construct  a  habitable  house  upon  the  land 
or  place  any  other  permanent  improve- 
ments upon  it;  and  the  mere  clearing  of 
brush  in  such  a  situation  did  not  make 
the  land  unavailable  for  subsequent  home- 
stead entry. 

Harvey  J.  Smith  v.  Miles  Morris  Orockert 

Anchorage  01If792,  A-26189  (May  28, 1951) 

Where  an  application  is  filed  for  an  oil 

and  gas  lease  on  hind  in  a  homestead  entry 
which  is  not  impressed  with  an  oil  or  gas 
res<  nation,  the  application  will  be  rejected 
unless  it  is  found  that  the  land  is  pro- 
spectively valuable  for  oil  or  g 
C.  C.  Thomas,  Wyo.  0S562,  Cheyenne 
013930,  0>,3995,  A   26272  (Oct.  30,  1951) 

When  an  application  is  filed  for  an  oil 
and  gas  lease  on  land  in  a  homestead  entry 
which  is  not  impressed  with  an  oil  or  gas 
reservation,  the  application  will  be  rejected 
unless  it  is  found  that  the  land  is  pro- 
spectively valuable  for  oil  or  gas. 
George  Goff.  Jr.,  Wyoming  03277,  Cheyenne 
043859,  A-26275  (Oct.  30,  1951) 

Where  the  legal  title  to  land  is  vested  in 
the  U.S.,  a  State  can  tax  such  land  if  the 
equitable  title  has  passed  from  the  U.S. 
to  a  person  who  is  subject  to  State  taxa- 
tion. 

The  equitable  title  to  public  land  covered 
by  an  entry  passes  from  the  U.S.  to  the 
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entryman  when,  and  only  when,  the  latter 
has  complied  with  all  the  requirements  of 
law  for  obtaining  the  legal  title  and  only 
the  issuance  of  the  patent  remains  to  be 
accomplished. 

Where  a  cash  entryman  has  made  a  mis- 
taken entry,  equitable  title  to  the  land  that 
he  intended  to  enter  remains  in  the  U.S. 
at  least  until  he  has  complied  with  all  the 
requirements  of  the  law  dealing  with  the 
correction  of  entries. 

So  long  as  the  U.S.  retains  the  equitable 
and  legal  title  to  land,  it  is  not  subject  to 
State  taxation,  and  a  tax  deed  granted  by  a 
State  is  void. 

The  grantee  under  a  void  State  tax  deed 
is  not  a  "transferee"  of  an  entryman  within 
the  meaning  of  a  statute  providing  for  the 
correction  of  mistaken  entries  at  the  re- 
quest of  the  entryman  or  his  transferee. 
James  M.  Hammett,  G.  L.  0  06292,  A-26312 
(Apr.  22,  1952) 

An  island,  located  in  navigable  waters, 
remains  public  land,  notwithstanding  the 
admission  into  the  Union  of  the  State  of 
Utah  in  which  the  island  is  located,  if  the 
island  exists  as  stable  land  on  the  date 
of  admission. 

Where  a  meander  line  crosses  part  of  an 
island  in  a  navigable  lake,  that  part  of  the 
island  within  the  meander  line  passes  with 
•the  patent  of  the  mainland. 

Where  that  portion  of  an  island  in  a 
navigable  lake  outside  of  a  meander  line 
which  crosses  the  island  is  small  and  in- 
consequential in  area,  the  entire  island  is 
held  to  have  passed  with  the  patent  of  the 
mainland. 

Donald  P.   Campbell,  E-1850,   Group  327, 
Idaho,  A-26311  (May  2, 1952) 

Where  a  petition  for  a  5-acre  tract  does 
not  describe  the  land  desired  by  the  ap- 
plicant and  does  not  cite  the  statutory 
authority  under  which  it  is  made,  the  peti- 
tion will  be  rejected. 

Stanley   W.   Knott,   Fairbanks   08484,   A- 
26379  (July  24, 1952) 

Land  included  in  a  power  reserve  cannot 
be  opened  to  entry  until  after  a  determina- 
tion by  the  Federal  Power  Comm.  that  the 
value  of  the  land  for  power  development 
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purposes  will  not  be  injured  or  destroyed 
by  location,  entry  or  selection  under  the 
public  land  laws. 

Harold  J.  Dyke,   Oregon  01845,  A-26467 
(Nov.  3,  1952) 

Where  a  forest  exchange  application  filed 
by  a  political  subdivision  of  a  State  would, 
if  approved,  assure  the  continued  use  of 
national  forest  land  as  a  public  park,  and 
applications  for  oil  and  gas  leases  on  the 
same  land  are  thereafter  filed,  orderly 
procedure  and  the  public  interest  require 
that  the  exchange  application  be  disposed 
of  before  final  action  is  taken  on  the  appli- 
cation for  oil  and  gas  leases. 
Thomas  Collins  Funk,  Donald  Bur  dine, 
Los  Angeles  081033,  080047,  A-26484  (Nov. 
14,  1952) 

Wildlife  sanctuary  created  by  Presi- 
dential Proclamation  of  June  2,  1905. 
Lands  in  the  refuge  have  not  been  consid- 
ered subject  to  mineral  entry.  Any  relaxa- 
tion of  departmental  policy  which  would 
lead  to  exploitation  of  the  Wichita  Refuge 
would  work  against  the  best  interests  of 
the  public  at  large  and  would  make  similar 
requests  difficult  to  deny. 
Prospecting  and  Mining  Within  the 
Wichita  Mountains  Wildlife  Refuge  (Nov. 
19, 1952) 

The  appeal  of  the  City  of  Tucson  brings 
into  issue  the  validity  of  the  desert  land 
entry  of  L.  L.  Pete  Waggoner  and  one  of 
Fred  O.  Wilson,  both  allowed  on  July  2, 
1952. 

The  allowance  of  desert  land  entries  in 
the  area  covered  by  the  Waggoner  and  Wil- 
son applications  is  against  the  public  in- 
terest as  extra  water  pumping  would  en- 
danger the  down  stream  water  users. 

Both  applications  were  witnessed  by 
Mrs.  Wilson  despite  a  statement  in  the 
application  saying  she  had  no  interest  in 
the  application. 

Arizona  is  a  community  property  State 
so  any  property  acquired  by  Mr.  Wilson 
during  their  marriage  is  the  property  of 
both. 

The  desert  land  entries  were  erroneous- 
ly allowed  and  are  canceled.  The  City  of 
Tucson  right-of-way  is  allowed. 
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City    of    Tucson,    Arizona    01553,    01554, 
02072  (Dec.  19, 1952) 

A  protest  against  allowance  of  a  5-acre 
Alaska  homesite  claim,  based  upon  an  as- 
serted superior  right  of  possession  in  the 
protestant,  must  he  dismissed,  unless  the 
protest  is  filed  under  oath  before  the  ex- 
piration of  30  days  following  the  period 
of  posting  and  publication  of  the  notice 
of  the  application  to  purchase,  and  unless 
within  60  days  after  filing  the  protest  the 
protestant  begins  an  action  to  quiet  title 
in  a  court  of  competent  jurisdiction  in 
Alaska. 

The  courts  in  Alaska  have  exclusive 
jurisdiction  to  adjudicate  protests  based 
upon  an  asserted  superior  right  of  posses- 
sion against  allowance  of  claims  to  Alaska 
public  lands  for  5-acre  tracts  for  home- 
steads or  headquarters. 
William  C.  Holmes,  Glenn  Hamilton  Mor- 
gan, Charlotte  T.  Morgan,  Anchorage 
013012,  A-26796  (May  27,  1953) 

Lands  on  the  Wind  River  Indian  Reser- 
vation, Wyoming,  which  were  ceded  by  the 
Indians  at  that  reservation  to  the  U.S.  by 
an  agreement  ratified  by  the  act  of  Mar. 
3,  1905  (33  Stat.  1016),  are  held  by  the 
U.S.  as  trustee  for  such  Indians,  and  any 
proceeds  derived  from  the  sale  of  those 
lands,  or  for  the  use  thereof,  would  belong 
to  the  Indians  as  the  beneficial  owners  and 
not  to  the  trustee. 

Moreover,  where  patents  have  issued  to 
homestead  entrymen  for  some  of  the  ceded 
lands,  with  a  reservation  of  minerals  to 
the  U.S.,  the  U.S.  likewise  acts  as  a  trustee 
of  the  minerals  for  the  benefit  of  the 
Indians. 

Ceded  Lands  on  the  Wind  River  Indian 
Reservation,  M-36172  (June  18, 1953) 

Patents  for  homesteads  in  Alaska  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1212, 
with  a  typed  insertion  after  the  printed 
words  "pursuant  to  the  act  of  Congress 
of"  of  the  citation  "May  20,  1862  (12  Stat. 
392),"  to  show  the  basic  statute  pursuant 
to  which  the  claim  was  completed.  The 
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words  "and  the  acts  supplemental  thereto" 
follow  in  the  printed  form. 

Patents  for  homestead  in  the  States  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1003, 
which  contains  printed  text  showing  that 
the  claim  was  completed  pursuant  to  "The 
Act  of  Congress  of  May  20, 1862,  'To  Secure 
Homesteads  to  Actual  Settlers  on  the  Pub- 
lic Domain,'  and  the  acts  supplemental 
thereto." 

Inasmuch  as  sec.  5596,  U.S..  had  the  ef- 
fect of  repealing  the  act  of  May  20,  1862, 
and  as  the  provisions  <»f  that  act,  with  tex- 
tual changes,  were  rrenacted  as  a  part 
of  the  Revised  Statutes.  Forms  4-1212  and 
4-1003.  when  reprinted,  should  be  designed 
to  refer  to  or  permit  a  reference  to  the 
present  basic  homestead  law.  namely,  Ch. 
5.  Title  32,  of  the  Revised  Statutes,  of  the 
U.S.,  instead  <>f  to  the  homestead  act  of 
May  20,  1862. 

Whenever    possible,    the   statute    volume 

and  page  citation  for  a  particular  statute 

should  he  given  in  the  patent  form,  instead 

Of  the  title  of  the  ad.  The  date  of  the  act 

should  be  given  in  all  cases. 

Basic  statute  to  In-  Cited  in  Patent*  for 

Homesteads;  Method  of  citation  (Oct.  28, 

L953) 

The  act  of  June  30.  1!>r>0.  by  authorizing 
the  Secretary  of  the  Interior  to  lease  mini 
era!  deposits  in  the  national  forests  in 
Minnesota  •where  through  withdrawal  or 
reservation  or  by  statutory  limitation  or 
otherwise"  such  minerals  are  not  subject 
to  mining  location  or  lease,  opened  to  leas- 
ing those  minerals  within  the  area  of  the 
Superior  National  Forest  withdrawn  by 
the  Act  of  July  10, 1930. 
Leasing  of  Minerals  in  that  part  of  Supe- 
rior National  Forest  Withdrawn  by  the 
Act  of  July  10,  1930,  and  the  Executive 
Order  of  June  8,  1031  (Jan.  5,  1954) 

A  purported  entry  on  withdrawn  land  is 
void  ab  initio.  A  purported  entry  which  is 
void  ab  initio  is  not  capable  of  passing  to 
patent  under  the  proviso  to  sec.  7  of  the 
act  of  Mar.  3, 1891. 

Applicability  of  Proviso   in  Sec.   7  of  the 
Act  of  Mar.  3,  1891,  to  Purported  Entries 


0 


479 


HOMESTEADS   (ORDINARY)— Continued 

LANDS  SUBJECT  TO— Continued 
Allowed    on    Withdrawn    Land,    M-36218 
(May  21, 1954) 

Where  an  entryman  has  failed  to  culti- 
vate the  required  l/16th  of  the  entry  area 
during  the  second  year  of  the  entry,  and 
has  failed  to  cultivate  the  l/8th  of  the  entry 
during  the  third  and  fourth  years  of  the 
entry,  and  his  sole  reason  for  failing  to 
meet  the  cultivation  requirements  is  the 
allegation  that  he  was  informed  by  a  Govt, 
agent  that  they  could  he  met  at  any  time 
during  the  5-year  period  before  submission 
of  final  proof,  the  entry  properly  may  be 
canceled. 

An  application  for  a  reduction  of  the 
area  required  to  be  cultivated  in  a  home- 
stead entry  is  properly  rejected  where  the 
conditions  prescribed  by  regulation  for 
such  reduction  do  not  exist. 

The  statute  authorizing  equitable  ad- 
judication of  entries  does  not  apply  in  a 
case  where  a  homestead  entryman  has  not 
complied  with  the  cultivation  requirements 
of  the  homestead  law  because  of  a  mistake 
in  law. 

Robert   Uptain,  Phoenix  079905;   Contest 
No.  9922,  A-26956  (Oct.  25, 1954) 

The  Director  of  the  Bur.  of  Land  Man- 
agement (or  his  delegate)  may  in  the  first 
instance  act  upon  an  application  for  an 
enlarged  homestead  entry  filed  in  a  land 
office. 

It  is  proper  to  refuse  to  classify  land  for 
enlarged  homestead  entry  where  the  land 
is  unsuitable  for  the  cultivation  of  crops 
on  a  sustained  basis. 

An  applicant  for  an  enlarged  homestead 
entry  is  afforded  an  opportunity  to  present 
his  views  as  to  the  proper  classification  of 
the  land,  but  he  is  not  entitled  as  a  matter 
of  right  to  a  formal  hearing  on  that  issue. 
Harold  C.  Lambert,  Idaho  OUoO,  A-26967 
(Nov.  22, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior in  a  public  land  matter  will  be  dis- 
missed where  the  notice  of  appeal  does  not 
state  clearly  and  concisely  the  grounds  for 
appeal. 

Only  public  lands  subject  to  homestead 
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entry  are  available  for  the  satisfaction  of 
soldier's  additional  homestead  rights. 

An  application  for  soldier's  additional 
homestead  entry  is  properly  rejected  where 
the  land  sought  is  land  acquired  by  the 
U.S.  in  condemnation  proceedings  and  is 
not  under  the  jurisdiction  of  the  Depart- 
ment of  the  Interior. 

Ross      H.      Hemphill,      BLM      A-037351, 
A-27065  (Nov.  23,  1954) 
MILITARY  SERVICE 

The  authority  of  the  Superintendent  of 
an  Indian  Agency  to  execute  oil  and  gas 
mining  leases  on  behalf  of  Indians  away 
from  the  reservation  because  of  military 
service. 
Memorandum  (Feb.  2,  1944) 

Three  questions  propounded  by  repre- 
sentatives of  a  group  of  veterans  who  de- 
sire to  settle  in  Alaska. 

1.  May  they  settle  on  other  than  160-  or 
40-acre  tracts? 

2.  May  they  settle  on  other  than  rec- 
tangular tracts? 

3.  Could  each  agree  with  the  other  vet- 
erans not  to  dispose  of  his  tract  without 
the  consent  of  all  ? 

Memorandum,  8148-1  (Sept.  20, 1946) 

Credit  for  military  service  in  homestead 
entries. 

Advice  as  to  whether  a  veteran  of 
World  War  II  with  19  months  or  more  of 
service  who  fails  to  establish  residence 
on  his  homestead  entry  until  just  prior  to 
expiration  of  six  months  after  date  of 
entry  . . .  would  be  required  to  show  culti- 
vation of  ^icth  of  area. 
Memorandum  (Jan.  29,  1947) 

Sec.  4  of  the  Veterans'  Preference  Act  of 
Sept.  27,  1944  (58  Stat.  747),  as  amended 
by  the  act  of  May  31,  1947  (P.L.  82,  80th 
Cong.,  43  U.S.C.  282),  accords  to  veterans 
of  World  War  II  a  preference  right  to 
homestead  unsurveyed  lands  in  Alaska 
which,  upon  revocation  of  a  withdrawal, 
are  restored  to  disposition  under  the  home- 
stead laws. 

Solicitor's    Opinion,    M-35000    (Sept.    23, 
1947) 
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PL.  82  (61  Stat.  123,  43  U.S.C.  279) 
passed  by  Congress  May  31, 1947,  made  ex- 
tensive revisions  in  the  Veterans'  Prefer- 
ence Act,  which  provided  that  credit 
should  be  given  for  persons  serving  for  a 
period  of  at  least  90  days  on  or  after  Sept. 
16,  1940,  and  "prior  to  the  termination  of 
the  present  war."  There  has  been  no  proc- 
lamation, treaty,  or  act  declaring  the  war 
terminated  for  general  purposes.  A  soldier 
who  has  remained  in  the  military  service 
without  any  change  of  status,  and  without 
having  been  honorably  discharged  cannot 
be  considered  a  veteran  within  the  mean- 
ing of  the  act  of  Sept.  27, 1944,  as  amended, 
on  the  ground  that  the  war  has  termi- 
nated (43  CFR  181.37,  Cir.  1588). 
Termination  of  World  War  II  for  the  Pur- 
pose of  Act  of  Sept.  21,  19U  (W  U.S.C. 
219)    (Aug.  25,  1948) 

There  is  disagreement  between  members 
of  the  field  staff  and  the  regional  office  to 
the  above.  The  views  are  as  follows : 

A  veteran  with  19  or  more  months  of 
military  service  may  escape  cultivation 
requirements. 

A  veteran  with  less  than  19  months  of 
military  service,  but  sufficient  service  to 
permit  him  to  meet  the  requirements  of  the 
law  as  to  improvements  and  residence,  may 
make  satisfactory  final  proof  without  a 
showing  of  cultivation. 

A  veteran  may  make  final  proof  without 
a  showing  of  cultivation  if  proof  is  timely 
filed,  even  though  the  veteran  may  have 
less  than  19  months  of  military  service. 

The  Chief  Counsel  is  unable  to  agree 
with  the  above  views.  The  regulations  re- 
quire cultivation  of  l/10th  of  the  area  of 
the  entry  during  the  second  entry  year 
where  proof  is  submitted  during  that  year. 
There  is  no  exception. 
Cultivation  Requirements  on  Homesteads 
by  Veterans  (Oct.  28, 1949) 

Service  in  the  Auxiliary  Military  Police 
of  the  Army  does  not  constitute  service  "in 
the  military  or  naval  forces  of  the  U.S." 
within  the  purview  of  the  act  of  Sept.  27, 
1944,  43   U.S.C.   279-284,   1946  Ed. 

No  preferential  right  to  a  small  tract 
lease  is  acquired  by  the  filing  of  a  certifi- 
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cate    of    honorable    termination    of    such 

services. 

Memorandum  (Oct.  30,  1951) 

Where  a  homestead  entryman,  a  veteran 
of  World  War  I  with  more  than  12  but 
less  than  19  months'  military  service,  filed 
final  proof  before  such  part  of  the  second 
year  of  residence  had  elapsed  as,  when 
added  to  his  military  service  in  excess  of 
12  months,  would  equal  7  months,  such 
final  proof  was  properly  rejected. 

In  order  to  meet  the  residence  require- 
ments of  the  homestead  laws,  an  entryman 
must  in  good  faith  establish  his  real  home 
on  the  entry. 

Earl  Keays  Carpenter,  Anchorage  016109, 
A-26485  (Nov.  26,  1952) 
MINERAL  LANDS 

The  necessity  of  requiring  the  owner  of  a 
mineral  property  or  claim,  where  the 
owner  has  given  a  lease  or  option  to  pur- 
chase the  same,  to  execute  an  exploration 
agreement  in  connection  with  the  Bureau 
of  Mines'  war  mineral  exploration  pro- 
gram. 

Letter  to  Emerson  C.   Willey — signed   by 
Spector  (June  26, 1943) 

Authorization  of  the  Government  to  ex- 
plore for  minerals. 

Letter  to  Alvin  M.  Landis — signed  Spector 
(Sept.  24, 1943) 

Application  Rejected  in  Part. 
Claude    W.    Wilson.   Hillings   088418   "N"{ 
A-24005  (Feb.  16,  1945) 

The  effect  upon  the  right  to  locate  a  min- 
ing claim  of  a  classification  of  forest  lands 
for  recreation  and  scenic  uses. 
Memorandum,  G.  L.  0,  2029115  "L"  (Apr. 
27,  1945) 

Effect  of  patent  No.  31  of  Jan.  25,  1896, 
to  Southern  Pacific  Railroad  Co. — passed 
the  title  to  the  described  lands  as  shown 
on  Reed  survey  of  1869  and  was  not  af- 
fected by  the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 
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Institution     of     Adverse     Proceedings 
Against  Unpatented  Mining  Locations. 
Letter  to  Manager,  Utah  Mining  Associa- 
tion, BLM  2123676  "L"  (Dec.  31, 1946) 

Concurring  decisions  of  subordinate  ad- 
judicating officials  on  questions  of  fact. 
United  States  v.  Frank  J.  Miller,  Billings 
038594  "#",  A-24352   (Feb.  24,  1947) 

As  long  as  the  only  withdrawals  on  the 
lands  are  those  under  the  1910  act,  the  land 
would  remain  subject  to  the  mining  laws 
insofar  as  concerns  metalliferous  minerals. 
See  Attorney  General's  Opinion  of  June  4, 
1941  (40  Op.  Atty.  U;n.  20). 
Jackson  Hole-Yellcivsrone  Area  Temporary 
Withdrawals  (Feb.  26,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Attg.  1,  1946.  Unless 
the  lease,  permit  or  license  was  actually 
issued  to  the  applicant  before  Aug.  1,  1946, 
the  reservation  must  be  inserted.  Even  in 
the  absence  of  the  reservation,  a  mineral 
lessee  must  confine  his  mining  operations 
;  to  the  extracting  of  those  minerals  for 
which  the  lease  was  issued. 

An    approval    of   an    assignment    of   a 
mineral  lease,  except  an  oil  and  gas  lease, 
may  be  conditioned  on  insertion  of  the  fis- 
I  sionable  source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  Is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications  for  stock-raising  home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 

The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 

269-098—74 39 
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Special  land  use  permits 

Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    "valid 
claim,  right  or  privilege"  to  be  exempt  from 
the   fissionable    source    material   reserva- 
tions. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of 
deposits  of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits  of 
fissionable  materials  E.O.  No.  9701  was  ap- 
plicable after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(b)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Application  to  amend  homestead  entry 
which  was  rejected  because  the  lands 
were  reported  to  be  valuable  for  vanadi- 


482 


HOMESTEADS  (ORDINARY)— Continued 

MINERAL  LANDS— Continued 
urn  and  not  subject  to  entry  by  virtue  of 
Public  Land  Order  No.  35  is  remanded  for 
reconsideration  in  view  of  more  recent  re- 
port of  the  Geological  Survey  that  the 
land  has  no  value  for  vanadium. 
Nettie  E.  Bailey,  Evanston  018486  "C",  A- 
24125  (May  27,  1948) 

Only  land  upon  which  a  valuable  miner- 
al deposit  has  been  discovered  is  available 
for  entry  under  the  mining  laws. 

In  adversary  proceedings  instituted  by 
the  Govt,  for  the  purpose  of  attacking  the 
validity  of  mining  claims,  the  burden  of 
proof  is  on  the  Govt. 

The  burden  of  proof  is  satisfied  in  this 
case  by  the  testimony  of  two  Govt,  engi- 
neers that  the  mineral  (volcanic  ash)  dis- 
covered on  the  claims  is  not  marketable, 
together  with  evidence  showing  that  there 
has  been  no  development  of  this  land  for 
mineral  purposes,  although  the  existence 
of  the  mineral  has  been  known  for  30 
years  and  the  locator  has  been  actively  in- 
terested in  developing  it  for  approximate- 
ly 20  years. 

Marshall  D.  Draper,  et  al.,  Sacramento 
2047458,  2047460,  2047457,  2047459, 
2060983,  2061046,  2060984,  A-25800  (Apr. 
19,  1950) 

In  exercising  the  implied  or  inherent  ex- 
ecutive authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.,  whenever  such  action  is 
deemed  necessary  for  the  purpose  of  pro- 
tecting the  property  and  interests  of  the 
U.S.,  the  Secretary  of  the  Interior  is  not 
required,  as  a  matter  of  law,  to  recognize 
the  equities  of  those  persons  who  have 
heretofore  been  engaged  in  the  develop- 
ment of  oil  and  gas  deposits  within  such 
lands  under  leases  granted  by  the  respec- 
tive coastal  States. 

The  responsibility  of  the  Secretary  of 
the  Interior  under  E.O.  No.  9633  includes 
the  duty  of  attempting  to  collect  damages 
from  persons  who  have  committed  tres- 
passes on  submerged  coastal  lands  by  way 
of  oil  and  gas  operations  under  State 
leases,  unless  the  Congress  enacts  legisla- 
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tion  forgiving  such  trespasses,  in  whole  or 
in  part. 

Submerged  Coastal  Lands,  M-36042  (June 
29,  1950) 

Alaskan  land  which  is  classified  as  coal 
land  is  not  subject  to  entry  under  the  sol- 
diers' additional  homestead  law. 

The  holding  of  a  formal  oral  hearing  for 
the  reception  of  evidence  on  the  subject  of 
the  mineral  classification  on  public  lands 
is  not  required  by  law. 

An  applicant  under  the  soldiers'  addi- 
tional homestead  law  for  land  classified  as 
coal  land  by  the  Geological  Survey  is  af- 
forded by  the  regulations  of  the  Depart- 
ment an  opportunity  to  present  its  views 
respecting  the  correctness  of  such  classifi- 
cation. 

Libby,    McNeill    and    Libby,    Anchorage 
012646,  A-26310  (Apr.  10,  1952) 

Where  land  is  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws,  and  neither  the  terms  of  the 
withdrawal  order  nor  the  purpose  for 
which  the  land  was  withdrawn  suggests 
an  intent  to  exclude  disposals  under  the 
Materials  Act  from  the  scope  of  the  order, 
a  contract  made  after  the  effective  date  of 
the  order  and  providing  for  the  sale  under 
the  Materials  Act  of  deposits  of  clay  from 
the  withdrawn  land  is  not  authorized. 

Clay  deposits  of  exceptional  nature  may 
be  subject  to  location  under  the  mining 
laws  and,  in  that  event,  are  not  subject  to 
sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials 
Act  only  if  it  is  not  subject  to  location  un- 
der the  mining  laws. 

Mrs.  A.  T.  Van  Dolah,  Anchorage  015083, 
018026,  A-26443   (Oct.  14,  1952) 

Lands  on  the  Wind  River  Indian  Reser- 
vation, Wyoming,  which  were  ceded  by  the 
Indians  at  that  reservation  to  the  U.S.  by 
an  agreement  ratified  by  the  act  of  Mar.  3, 
1905  (33  Stat.  1016),  are  held  by  the  U.S. 
as  trustee  for  such  Indians,  and  any  pro- 
ceeds derived  from  the  sale  of  those  lands, 
or  for  the  use  thereof,  would  belong  to  the 
Indians  as  the  beneficial  owners  and  not  to 
the  trustee. 
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Moreover,  where  patents  have  issued  to 
homestead  entrymen  for  some  of  the  ceded 
lands,  with  a  reservation  of  minerals  to 
the  U.S.,  the  U.S.  likewise  acts  as  a  trustee 
of  the  minerals  for  the  benefit  of  the 
Indians. 

Ceded  Lands  on  the  Wind  River  Indian 
Reservation,  M-36172  (June  18,  1953) 

The  act  of  June  30,  1950,  by  authorizing 
the  Secretary  of  the  Interior  to  lease  min- 
eral deposits  in  the  national  forests  in 
Minnesota  "where  through  withdrawal  or 
reservation  or  by  statutory  limitation  or 
otherwise"  such  minerals  are  not  subject  to 
mining  location  or  lease,  opened  to  leasing 
those  minerals  within  the  area  of  the  Su- 
perior National  Forest  withdrawn  by  the 
Act  of  July  10,  1930. 

Leasing  of  Minerals  in  that  part  of  Sit' 
perior  National  Forest  withdrawn  by  the 
Act  of  July  10,  1930,  and  the  Executive 
Order  of  June  8,  1931  (Jan.  5, 1954) 

A  mining  locator  of  mineral  land  em- 
braced in  a  subsisting  uncompleted  home- 
stead entry,  subsequently  patented  pur- 
suant to  the  act  of  July  17,  1914,  who  has 
acquired  the  title  of  the  surface  entryman 
may  execute  a  deed  of  reconveyance  and, 
upon  cancellation  of  the  surface  patent, 
receive  a  mineral  patent. 

A  departmental  rule  based  upon  statu- 
tory construction  which  has  been  followed 
for  many  years  and  upon  which  applicants 
for  public  lands  have  relied  ought  not  to  be 
reversed  except  for  cogent  reasons,  and  any 
such  change  should  be  affected  by  regula- 
tion rather  than  in  the  adjudication  of  a 


Union  Oil  Co.  of  California,  Colorado  0619, 
A-26518  (Jan.  19,  1953) 

MINERAL  RESERVATION 

E.  A.  Wight  has  appealed  from  that  por- 
tion of  a  decision  of  the  Bur.  of  Land  Man- 
agement which  rejected  his  oil  and  gas 
lease  application,  which  was  included  with 
the  homestead  entry  of  W.  B.  Kunket  with- 
out a  reservation  of  mineral  rights  to  the 
U.S.  The  decision  was  based  upon  a  finding 
that  the  land  involved  has  no  prospective 
value  for  oil  and  gas. 
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Despite  the  existence  of  the  homestead 
entry,  a  reservation  of  mineral  rights  may 
be  imposed,  but  the  Department  is  reluc- 
tant to  hamper  the  activities  and  aspira- 
tions of  the  homestead  entryman  except 
upon  a  geologically  competent  showing  of 
the  probability  of  the  existence  of  minerals 
upon  the  tract  involved. 
E.  A.  Wight,  Buffalo  037817  "N",  A-24452 
(Oct.  31, 1947) 

An  oil  and  gas  lease  must  be  canceled  as 
to  land  patented  more  than  6  years  previ- 
ously without  an  oil  and  gas  reservation, 
despite  the  fact  that  the  omission  of  the 
reservation  from  the  patent  was  due  to  an 
error. 

Davidson    Hill,    Pueblo    059025,    A-25673 
(July  22, 1949) 

PREFERENCE  RIGHTS 

Preference  right  claim  rejected.  Award. 
Louis  Olson,  Raymond  J.  Wagner,  Billings 
038623,  039632  "C",  A-24143  (Feb.  18, 
1946) 

Memorandum  of  Sept.  4,  1946,  on  inter- 
pretation of  $10,000  limitation  contained 
in  act  of  Sept.  27,  1944.  The  question  has 
been  posed  as  to  whether  this  provision 
prohibits  a  purchaser,  who  has  already 
purchased  materials  of  a  value  of  $10,000, 
from  thereafter  purchasing  materials 
under  the  act. 
Memorandum  (Sept.  25,  1946) 

E.  O.  No.  8847,  Aug.  8, 1941,  issued  under 
authority  of  sec.  1  of  the  act  of  July  9, 1918, 
withdrew  certain  lands  for  use  of  the  War 
Dept.  subject  to  valid  existing  rights.  The 
lands  claimed  by  settler  are  in  the  area 
withdrawn.  Congress  specifically  said  in 
sec.  2  of  the  act  of  June  25, 1910,  that  with- 
drawals under  that  statute  shall  protect 
valid  settlements.  If  the  settlement  claim 
is  valid,  the  settler  has  a  valid  existing 
right  which  was  saved  by  E.O.  No.  8847. 
Effect  of  Withdrawal  Upon  Rights  of  Prior 
Settler  (Mar.  7, 1947) 

Lands  within  a  first-form  reclamation 
withdrawal  are  not  subject  to  the  desert 
land  applications.  Such  applications  will  be 
rejected,  not  suspended  to  await  restora- 
tion. 
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Upon  restoration,  the  land  will  be  subject 
to  the  preference  rights  of  veterans  to  file 
Homestead,  desert  land,  or  small  tract 
applications. 

Donald  Boyden  Barter,  Los  Angeles 
067941  ULD",  A-25296  (July  2,  1948) 

Land  under  a  first-form  reclamation 
withdrawal  is  not  subject  to  homestead 
entry.  Applications  for  such  entries  will 
be  rejected,  not  suspended  to  await 
restoration. 

Upon  restoration,  the  land  will  be  subject 
to  the  preference  rights  of  World  War  II 
veterans  to  file  homestead,  desert  land,  or 
small  tract  applications. 
Ober  G.  Brown,  Lalceview  016354  "LB", 
A-25293  (Aug.  12,1948) 

A  veteran  does  not  have  a  right  under 
the  Veterans'  Preference  Act  to  have  his 
application  for  a  homestead  entry  consid- 
ered while  the  land  is  withdrawn  from 
entry. 

After  the  restoration  of  withdrawn  land, 
a  veteran  is  not  accorded  a  priority  by  vir- 
tue of  a  previous  filing  while  the  land  was 
withdrawn,  but  he  is  on  the  same  footing 
as  other  veterans  applying  subsequent  to 
restoration. 

Kenneth  Charles  Johnson,  Anchorage 
011230,  011451,  011625,  012054,  A-25453 
(Mar.  9,  1949) 

One  who  occupies  and  makes  improve- 
ments upon  land  included  in  a  shore  space 
reserve  in  Alaska,  prior  to  the  restoration 
of  the  land  from  the  reserve,  does  not  ac- 
quire an  equitable  claim  which  will  entitle 
him,  upon  the  restoration  of  the  land  from 
the  reserve,  to  a  preferred  right  of  ap- 
plication for  the  land  under  the  homestead 
law  or  Small  Tract  Act,  over  qualified 
veterans  of  World  War  II. 

Where  valuable  improvements  have  been 
made  in  such  circumstances,  the  person 
making  the  improvements  will  be  allowed 
a  reasonable  time  to  remove  the  improve- 
ments prior  to  the  awarding  of  a  small- 
tract  lease  on  the  land  to  another  person, 
and  in  the  event  that  an  improvement  can- 
not be  removed  without  substantial  dam- 
age to  it  or  to  the  land  and  such  improve- 
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ment  is  of  value  to  the  prospective  lessee 
of  the  land,  the  latter  will  be  required  to 
reimburse  the  person  who  made  the  im- 
provement for  its  reasonable  value. 
Maynard  M.  Stutzman,  Fairbanks  07464, 
A-25844  (May  17,  1950) 

Where  land  has  been  withdrawn  from 
entry  at  the  time  of  the  cancellation  of  a 
homestead  entry,  the  successful  contestant 
is  entitled,  under  sec.  2  of  the  act  of  May 
14,  1880,  to  notice  of  his  statutory  prefer- 
ence right  to  enter  such  land  after  the 
withdrawal  is  revoked  and  the  30  days 
within  which  the  preference  right  must 
be  exercised  begins  to  run  from  the  time 
when  such  notice  is  received. 

The  notice  provisions  of  sec.  2  of  the  act 
of  May  14,  1880,  were  not  repealed  by  the 
Federal  Register  Act. 
Johnnie     Herbert     Bullock,     Anchorage 
013373,  A-25877  (Oct.  3,  1950) 

Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  require  that  there  be  included  in  orders 
of  revocation  of  withdrawals  of  public 
lands  any  particular  form  of  provision 
with  respect  to  the  preference  right  of 
veterans  and  certain  other  classes  of  per- 
sons to  file  applications  for  the  restored 
lands  under  the  homestead  or  desert  land 
laws  or  the  Small  Tract  Act. 

An  order  of  revocation  which  provides 
that  the  land  restored  shall  not  become 
subject  to  appropriation  until  an  order  of 
classification  of  the  land  has  been  issued, 
opening  the  land  to  application  with  a  90- 
day  preference  right  period  for  the  filing 
of  applications  by  veterans,  meets  the  re- 
quirements of  sec.  4  of  the  act  of  Sept.  27, 
1944. 

An  order  of  revocation  which  provides 
that  the  restored  lands  shall  not  become 
subject  to  entry  until  the  35th  day  after 
the  date  of  the  order,  at  which  time  the 
lands  shall  become  subject  to  application, 
subject  to  the  90-day  preference  right  fil- 
ing period  for  veterans,  complies  with  the 
requirements  of  sec.  4  of  the  1944  act. 
Inclusion  of  Veterans'  Preference  Right 
Provisions  in  Orders  of  Revocation  of 
Public  Land  Withdrawals  (Feb.  15,  1951) 
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Where  an  isolated  tract  containing  two 
or  more  subdivisions  is  disposed  of  at  a 
public  sale,  and  two  or  more  owners  of 
contiguous  lands  assert  their  preference 
rights  to  purchase  the  tract,  it  is  the  ordi- 
nary rule,  prescribed  in  a  departmental 
regulation,  that  the  subdivisions  are  to  be 
apportioned  among  the  preference  right 
claimants  "so  as  to  equalize  as  nearly  as 
possible  the  tracts  they  should  be  permitted 
to  purchase." 

The  fact  that  one  preference-right  claim- 
ant owns  substantially  more  contiguous 
acreage  than  any  other  preference-right 
claimant  does  not,  ipso  facto,  take  the  case 
outside  the  ordinary  rule  that  two  or  more 
subdivisions  in  an  isolated  tract  are  to  be 
equally  apportioned,  as  far  as  possible, 
among  competing  preference-right  claim- 
ants. 

Where  the  subdivisions  in  an  isolated 
tract  that  is  to  be  apportioned  between  two 
preference-right  claimants  aggregate  an 
odd  number,  and  one  of  the  claimants  ap- 
plied for  the  sale,  it  is  appropriate,  in 
applying  the  ordinary  rule  of  equal  appor- 
tionment as  far  as  possible,  to  allocate  the 
subdivisions  equally  between  the  claimants 
as  far  as  possible  and  then  allocate  the 
remaining  odd  subdivision  to  the  claimant 
who  applied  for  the  sale. 
Wayne  N.  Mason,  William  B.  Mason,  Utah 
01228,  Salt  Lake  City  068922,  A-26176 
(Apr.  2,  1952) 

Under  sec.  30  of  the  original  Mineral 
Leasing  Act  of  1920,  the  approval  or  dis- 
approval of  an  assignment  of  an  oil  and 
gas  lease  was  discretionary  with  the  Sec- 
retary of  the  Interior ;  and  a  proposed  as- 
signment of  a  lease  which  never  received 
the  approval  of  the  Secretary  was  inef- 
fective under  that  section. 

Under  sec.  30(a)  of  the  Mineral  Leasing 
Act,  as  amended  in  1946,  a  proposed  as- 
signment of  an  oil  and  gas  lease  cannot 
take  effect  until  after  "three  original  ex- 
ecuted counterparts  thereof"  have  been 
filed  in  the  proper  land  office. 

The  holder  of  an  ineffective  purported 
assignment  of  an  oil  and  gas  lease  was 
not  "the  record  title  holder"  of  the  lease 
and,  accordingly,  was  not  eligible  for  a 
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preference-right  lease  on  the  same  land 
under  sec.  1  of  the  act  of  July  29,  1942. 
Glen   E.   Petters,   Mont.    01360;   Billings 
038418,  A-26265  (May  27,  1952) 

While  a  party  who  does  not  appeal  from 
the  Regional  Administrator's  apportion- 
ment of  an  isolated  tract  has  no  standing 
to  question  the  award,  the  Secretary  of 
the  Interior  may,  on  his  initiative,  while 
the  lands  are  subject  to  his  jurisdiction, 
review  and  correct  erroneous  actions  pre- 
viously taken  within  the  Department  re- 
specting such  lands. 

The  supervisory  authority  of  the  Secre- 
tary to  correct  erroneous  decisions  from 
which  no  appeal  has  been  taken  is  to  be 
exercised  only  when  the  facts  of  the  par- 
ticular case  warrant  such  action. 

A  preference-right  claimant  for  an 
isolated  tract  offered  at  public  sale  is  not 
entitled  to  a  formal  hearing  on  the  divi- 
sion of  the  tract  between  him  and  an- 
other preference-right  claimant. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 
the  assertion  of  preference-right  claims 
and  that  he  has  continued  to  be  the  owner 
of  contiguous  land. 

Mary  Volk,  et  ah,  Denver  051111,  A-26601 
(May  5,  1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  ap- 
plicant did  not  file  within  the  time  pre- 
scribed by  the  Department's  Rules  of 
Practice  a  certificate  showing  service  of 
notice  of  the  appeal  upon  a  party  having 
an  adverse  interest. 

An  appeal  to  the  Secretary  of  the  Interi- 
or will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  inter- 
nal improvement,  as  suitable  for  disposi- 
tion as  a  State  selection  and  is  later  clas- 
sified as  suitable  for  disposition  as  small 
tracts,  the  preference  right  given  the  State 
by  sec.  7  of  the  Taylor  Grazing  Act  prevails 
over  the  preference  given  by  the  Veterans' 
Preference  Act  to  veterans  who  file  small 
tract  applications  after  the  State's  applica- 
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tion   and   after   the  small   tract   classifi- 
cation. 

Arthur  L.  Wingard,  et  al,  State  of  Nevada, 
Nevada  015754,  et  al  d  014190,  A-26977 
(June  3, 1954) 

RELINQUISHMENT 

An  appeal  from  the  rejection  of  an  appli- 
cation to  contest  a  reclamation  homestead 
entry  must  be  dismissed  when,  pending  the 
disposition  of  the  appeal,  the  entryman 
relinquishes  his  interest  in  the  entry. 

An  application  to  contest  will  not  be  al- 
lowed when  a  matter  affecting  the  validity 
of  the  homestead  entry  is  alleged  and  that 
matter  is  shown  by  the  records  of  the 
Bur.  of  Land  Management  to  be  without 
any  foundation. 

Jack  L.  Bnimfield  v.  Audrey  June  Ward, 
Blackfoot  054288,  Contest  No.  4120,  A- 
25130  (Feb.  23,  1949) 

Where  a  contestee  relinquishes  his 
homestead  entry  after  the  entry  is  con- 
tested but  before  the  contestant  has  ap- 
pealed to  the  Secretary  from  a  decision 
allowing  the  entry  to  stand,  the  case  will 
be  remanded  to  the  Bur.  of  Land  Manage- 
ment for  cancellation  of  the  entry  and  ap- 
propriate action  on  applications  for  entry 
thereafter  filed. 

Benjamin  L.  Taylor  v.  Norman  B.  Bell, 
Anchorage  012141,  A-25931  (Nov.  16, 1950) 

An  appeal  involving  an  application  for 
a  five-acre  tract  will  be  dismissed  where, 
after  the  appeal  is  taken,  a  relinquishment 
of  the  entire  entry  is  filed. 
Floyd  0.  Woody,  Nevada  014659,  A-26952a 
(Feb.  10, 1954) 

RESIDENCE 

1.  Liability  of  the  United  States  for  pay- 
ment of  Kansas  State  taxes  on  lands  ac- 
quired as  a  site  for  the  Otis  Helium  Plant. 

2.  Liability  of  United  States  employees 
residing  on  the  plant  site  for  payment  of 
State  personal  property  taxes. 

3.  Right  of  such  employees  to  vote  in 
the  State  of  Kansas. 

Solicitor's  Opinion,  M-33569  (Mar.  7, 1944) 

Applicant  has  appealed  from  a  decision 

by  the  Acting  Commissioner  of  GLO  which 
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held  for  rejection  his  application  for  home- 
stead entry  of  160  acres. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the 
Grazing  Service  that  on  the  major  part  of 
the  land  slope  gradients  exceed  5% ;  that 
outcrops  of  sandstone  are  too  numerous 
and  soils  too  thin ;  that  cultivation  would 
probably  increase  the  existing  erosion ;  and 
that  the  land's  highest  use  would  be  that 
of  common-use  grazing  by  local  ranchers 
under  section  3  of  the  Taylor  Grazing  Act. 

After  detailed  examinations  have  been 
made,  it  appears  that  the  area  is  primarily 
adapted  to  dry-land  farming  and  very 
limited  grazing.  Settlers  have  had  consid- 
erable success  in  their  farm  enterprises  de- 
spite the  handicaps  of  small  farm  units, 
one-crop  farming  with  its  threats  to  the 
soil,  and  isolation  from  markets  and  public 
facilities.  Due  to  educational  work  done  by 
various  agencies  in  recent  years  concern- 
ing land  management,  etc.,  substantial  and 
progressive  improvement  in  farming  is  to 
be  expected  throughout  this  area  in  future 
years. 

From  the  facts  recited  it  is  evident  that 
the  lands  sought  would  provide  appellant 
with  a  good  homesite  and  with  a  living. 
They  are  safely  tillable;  they  are  more 
valuable  for  the  production  of  cultivated 
crops  than  for  that  of  native  grasses  and 
forage  plants;  and  they  can  properly  re- 
ceive an  agricultural  classification. 
Frank  D.  Armstrong,  Pueblo  057885  "C", 
A-22742   (Sept.  27,  1944) 

Protest  filed  by  the  above  from  the  De- 
partment's decision  of  August  8,  1944,  up- 
holding the  Commissioner  of  General  Land 
Office  in  his  rejection  of  Vaughan's  appli- 
cation for  enlarged  homestead  entry  of 
320  acres. 

The  controlling  question  in  this  case 
was  whether  the  lands  sought  were  pre- 
dominantly agricultural  in  character, 
safely  cultivable  by  dry-farming  methods 
and  capable  of  producing  a  living  without 
injury  to  the  land.  The  Department  found 
the  lands  to  be  marginal  and  subject  to 
serious  erosion  once  the  protective  cover 
was    broken.    It    held    they    were    better 
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adapted  to  grazing  uses  than  to  agriculture 
and  their  native  cover  should  be  main- 
tained to  protect  the  watershed. 

Siace  Vaughan  declares  that  he  desires 
a  home  and  that  a  home  is  hard  to  get,  his 
attention  is  directed  to  the  availability  of 
5-acre  tracts  at  Pie  Town,  New  Mexico. 
These  tracts  may  be  leased  for  home  and 
business  sites. 

Nathan  W.  Vaughan,  Santa  Fe  075131  "C", 
A-23881  (Sept.  30,  1944) 

Argus  Town  Lot  Preemption  proof  held 
for  rejection  and  town  lot  certificate  of 
purchase  held  for  cancellation. 

Mere  regulations  for  the  sale  of  lots  in 
Argus  Town  Site,  Calif.,  require  preemp- 
tion claimants  to  show  duly  established 
settlement  as  maintained  to  date  of  proof 
and  substantial  and  permanent  improve- 
ments, their  value  and  character.  The  re- 
quirements are  not  met  and  certificate  of 
purchase  must  be  canceled  where  a  foun- 
dation on  one  of  the  lots  is  held  not  to  be 
the  kind  of  improvement  required  and  the 
buildings  on  the  other  lot  are  not  shown 
to  be  owned  by  claimant  and  where  the 
residence  duly  established  in  the  buildings 
on  one  lot  is  abandoned  for  trailer  resi- 
dence on  the  second  lot  and  that  in  town 
is  given  up  over  4  months  before  the  making 
of  preemption  proof. 

Barbara  Lang,  Sacramento  085032,  A-24212 
(Mar.  25,  1946) 

Credit  for  military  service  in  homestead 
entries. 

Advice  as  to  whether  a  veteran  of  World 
War  II  with  19  months  or  more  of  service 
who  fails  to  establish  residence  on  his 
homestead  entry  until  just  prior  to  expira- 
tion of  six  months  after  date  of  entry  .  .  . 
would  be  required  to  show  cultivation  of 
^L6th  of  area. 
Memorandum  (Jan.  29,  1947) 

Appeal  From  Denial  of  Application  for 
Reinstatement  of  Stockraising  Homestead 
Entry. 

A  contention  by  an  entryman  that  he 
failed  in  a  former  proceeding  under  the 
homestead  laws  adequately  to  present 
available  evidence  on  the  subject  of  resi- 
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dence  does  not  constitute  a  proper  basis 
for  the  reinstatement  of  an  entry  which 
was  canceled  after  full  consideration  and 
an  observance  of  all  the  procedural  steps 
that  have  been  prescribed  for  the  purpose 
of  insuring  fair  treatment  to  those  who 
seek  to  acquire  public  lands  under  the 
homestead  laws. 

Clifford  E.  Muender,  Denver  045816  "0", 
A-24602  (Oct.  1, 1948) 

When  a  homestead  entryman  has  failed 
to  establish  residence  within  12  months 
from  the  date  of  entry,  the  entry  must  be 
canceled,  regardless  of  sickness  or  other 
unavoidable  cause  for  the  failure  to  estab- 
lish such  residence. 

William    M.    Below,    A-25882    (July    19, 
1950) 

Where,  on  an  application  for  a  free 
homestead  survey,  the  Bur.  of  Land  Man- 
agement, in  addition  to  holding  that  the 
applicant  has  not  met  the  residence  re- 
quirements under  the  homestead  laws, 
considers  also  the  question  whether  the 
applicant  has  met  the  residence  require- 
ments under  the  5-acre  homesite  law  and 
rules  adversely  to  the  applicant  on  that 
point,  and  on  appeal  the  applicant  submits 
evidence  which  tends  to  show  that  he  has 
met  the  residence  requirements  under  the 
homesite  law,  the  case  will  be  remanded 
to  the  Bur.  of  Land  Management  for  re- 
consideration in  light  of  the  new  evidence 
presented. 

Julian    Guy    Rivers,     Fairbanks    07550, 
A-26178  (Apr.  13,  1951) 

Public  land,  to  be  subject  to  homestead 
entry,  must  be  located  in  a  body  in  con- 
formity to  the  legal  subdivisions  of  the 
public  lands,  not  in  noncontiguous  tracts. 

Where  a  strip  of  public  land  on  both 
sides  of  the  center  line  of  a  public  highway 
traversing  the  land  is  withdrawn  for  the 
protection  of  the  highway,  the  withdrawal 
segregates  the  strip  from  the  adjoining 
public  land,  cutting  it  into  noncontiguous 
tracts  unavailable  for  homestead  entry  by 
the  same  person. 

Where  the  land  constituting  such  a  strip 
is  released  from  the  withdrawal  and  is 
made  subject  to  a  right-of-way,  or  ease- 
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ment,  segregation  and  the  noncontiguity 
cease,  and  the  land  traversed  by  the  high- 
way becomes  available  for  a  homestead 
entry,  subject  to  the  prescribed  right-of- 
way,  or  easement. 

Lawrence  D.   Keeler,  Anchorage  014450, 
A-26212  (Dec.  19, 1951) 

A  homestead  entry  is  subject  to  cancel- 
lation where  the  entryman  has  not  resided 
upon  the  entry  for  the  minimum  length  of 
time  required  by  the  homestead  law. 

Visits  of  a  transitory  and  temporary 
character  to  a  homestead  entry  by  the 
entryman  are  not  sufficient  to  constitute 
actual  residence. 

An  applicant  for  homestead  entry  must 
have  a  definite,  fixed  intention  in  good 
faith  to  make  the  entry  his  new  home,  and 
he  must  accompany  that  intent  with  in- 
habitancy in  good  faith,  actually  residing 
upon  the  entry  as  his  home  without  any 
present  intention  of  removing  therefrom  to 
any  other  residence  as  his  home. 
U.S.  v.  Jesse  J.  Shaw,  Great  Falls  084701, 
A-26247  (Dec.  29,  1951) 

A  homestead  contest  may  be  conducted, 
in  accordance  with  the  regulations,  before 
a  United  States  Commissioner. 

A  U.S.  Commissioner  conducting  a  hear- 
ing on  a  homestead  contest  may  prevent 
the  introduction  of  irrelevant  evidence. 

The  character  or  the  residence  required 
to  be  established  in  order  to  prevent  a  re- 
version of  a  homestead  entry  to  the  Govt, 
under  2297,  R.S.,  need  not  be  sufficient  to 
meet  the  requirements  as  to  residence  re- 
quired for  final  proof  of  the  entry  under 
2291,  R.S. 

Where  an  entryman  has  rented  out  his 
former  home,  has  erected  a  habitable  home 
on  the  homestead,  has  completely  furnished 
it,  has  expended  considerable  sums  on  im- 
provements, and  has  lived  on  the  home- 
stead with  his  wife  at  a  time  when  it  con- 
tained his  household  furnishings,  he  will 
be  considered  to  have  established  his  resi- 
dence on  the  entry. 

George  D.  Parker  v.  Fred  L.  Richardson, 
Anchorage  014586,  A-26254  (Jan.  10, 1952) 

The  residence  requirement  of  the  home- 
stead law  is  not  satisfied  by  the  construc- 
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tion  of  a  habitable  dwelling  upon  the  entry 
and  by  its  cultivation,  where  the  entryman 
fails  actually  to  reside  upon  the  land. 

Sleeping  at  night  in  a  habitable  house  on 
the  entry  is  essential  to  the  establishment 
and  maintenance  of  actual  residence  on 
the  entry. 

Where  an  entryman  spent  most  of  his 
waking  hours  upon  the  homestead,  and 
had  a  habitable  house  thereon  in  which  he 
ate  some  of  his  meals,  took  daytime  naps, 
and  entertained  visitors,  but  slept  every 
night  in  his  son's  home  two  miles  from  the 
homestead,  he  was  not  actually  residing 
upon  the  homestead. 

Daniel   H.   Simkins,   Great  Falls   085867, 
A-26274  (Mar.  11, 1952) 

Where  one  who  settled  upon  unsurveyed 
and  unappropriated  public  land  prior  to 
Nov.  26,  1934,  alleges  facts  which,  if 
proved,  would  show  compliance  with  the 
residence  requirement  of  the  homestead 
law,  it  is  improper  to  reject  this  settle- 
ment claim  solely  on  the  ground  that  the 
settler  did  not  maintain  continuous  resi- 
dence on  the  land  after  the  residence  re- 
quirement had  been  satisfied. 
Clyde  King,  Salt  Lake  062794,  A-26444 
(Nov.  13,  1952) 

Where  a  homestead  entryman,  a  veteran 
of  World  War  I  with  more  than  12  but  less 
than  19  months'  military  service,  filed  final 
proof  before  such  part  of  the  second  year 
of  residence  had  elapsed  as,  when  added 
to  his  military  service  in  excess  of  12 
months,  would  equal  7  months,  such  final 
proof  was  properly  rejected. 

In  order  to  meet  the  residence  require- 
ments of  the  homestead  laws,  an  entryman 
must  in  good  faith  establish  his  real  home 
on  the  entry. 

Earl  Keays  Carpenter,  Anchorage  016709, 
A-26485  (Nov.  26, 1952) 

In  order  to  be  entitled  to  a  patent  under 
the  homestead  law,  one  must  have  estab- 
lished his  residence  on  the  land  to  the 
exclusion  of  a  home  elsewhere,  and  he 
must  have  had  the  intent  to  obtain  a  home 
for  himself  and  his  family  on  the  entry. 

Where  the  final  proof  in  connection  with 
a  homestead  entry  shows  noncompliance 
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with  the  requirements  of  the  law,  the  en- 
try  should   be   canceled.    Adversary   pro- 
ceedings are  unnecessary. 
United    States   v.    Evan   R.   Jensen,    Salt 
Lake  City  0Wt10,  A-26486  (Dec.  2,  1952) 

The  homestead  laws  require  that  the 
entryman  must  establish  a  residence  on 
the  desired  land  with  the  intent  in  good 
faith  to  obtain  a  home  for  himself. 

When  it  is  shown  that  the  family  of  a 
person  claiming  to  have  settled  on  public 
land  as  a  predicate  for  obtaining  a  home- 
stead under  the  act  of  May  14,  1880,  did 
not  reside  on  that  land,  a  rebuttable  pre- 
sumption of  lack  of  good  faith  in  the  estab- 
lishment of  residence  arises. 

Where  the  evidence  shows  that  a  home- 
stead settler  filed  his  settlement  claim  in 
order  to  run  cattle  on  it  in  connection  with 
his  home  ranch  some  6  to  9  miles  away, 
that  he  stayed  there  during  the  summer 
with  his  cattle,  and  that  his  family  did 
not  reside  on  the  claim  but  continued  to 
reside  at  the  home  ranch  because  of  its 
proximity  to  schools,  the  ill  health  of  his 
wife,  and  the  inaccessibility  of  the  claim, 
it  must  be  concluded  that  the  land  involved 
was  in  reality  sought  only  for  range  pur- 
poses incidental  to  the  operation  of  the 
ranch,  and  that  the  settler  did  not  in  good 
faith  establish  residence  on  the  claim. 
Gerald  Fred  Mitchell,  Contest  No.  10356, 
Pueblo  055841,  A-26563  (Mar.  26,  1953) 

Sec.  10  of  the  act  of  May  14,  1898  (48 
U.S.C.  461),  contemplates  and  the  regula- 
tions clearly  imply  that  a  homesite  or 
headquarters  site  under  the  first  proviso 
must  actually  have  been  used  by  the  ap- 
plicant for  residential  purposes  in  connec- 
tion with  the  trade  or  manufacture  in 
which  he  is  engaged  or  employed. 
Homestead  or  Headquarters  Site  Under  the 
First  Proviso  to  Sec.  10  of  the  Act  of  M ay 
14,  1898,  as  Amended  (1,8  U.S.C.  461) 
(June  23,  1954) 

A  homestead  entry  cannot  be  made  upon 
land  included  within  a  shore-space  re- 
serve until  the  land  is  restored  to  entry. 

Residence  upon  land  while  it  is  within  a 
shore-space  reserve  cannot  be  credited  in 
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the  computation  of  residence  required  by 
the  homestead  law. 

Harry  L.   O'Bryan,   Fairbanks  06505,  A- 
26957  (Sept.  10, 1954) 

SECOND  ENTRY 
Application  to  make  second  homestead 
entry  rejected. 

Charles  L.  Fulton,  Denver  052353  "C",  A- 
24054  (Sept.  7,  1945) 

A  second  homestead  entry  application 
must  be  rejected  where  the  evidence  indi- 
cates that  the  original  entry  was  canceled 
because  of  the  failure  of  the  entryman  to 
comply  with  the  statutory  requirement  for 
cultivation,  and  that  such  failure  could 
not  be  attributed  to  matters  which  were 
beyond  the  control  of  the  entryman. 
Clarence  O.  Risch,  Anchorage  01^462,  A- 
25929  (Dec.  14,  1950) 

A  second  homestead  entry  application  is 
properly  rejected  where  the  land  applied 
for  is  unsuitable  for  agricultural  purposes. 
James  G.  Caldwell,  A-26202  (July  16, 
1951) 

The  allowance  of  an  enlarged  homestead 
entry  on  land  once  part  of  the  public  do- 
main but  patented  by  the  Govt.,  and  there- 
after reacquired  for  the  Govt,  by  the  Dept. 
of  Agriculture  under  Title  III  of  the  Bank- 
head-Jones  Farm  Tenant  Act,  is  not  au- 
thorized by  an  Executive  order  transfer- 
ring such  land  to  the  Dept.  of  the  Inte- 
rior to  "be  administered,  and  *  *  *  subject 
to  exchange,  under  the  Taylor  Grazing 
Act  *  *  *." 

Thomas  C.  Kendall,  Utah  02293,  A-26256 
(Oct.  31,  1951) 
SETTLEMENT 

Settlement  upon  a  tract  of  land  at  a  time 
when  the  land  is  withdrawn  from  entry  as 
part  of  a  shore-space  reserve  area  is  a  tres- 
pass, and  such  settlement  does  not  provide 
the  basis  for  any  claim  to  the  land. 

The  dismissal  of  a  protest  against  the 
allowance  of  a  homestead  entry  with  re- 
spect to  a  tract  included  in  the  entry  is 
proper  where  the  protestant's  claim  to  the 
land  is  based  upon  the  use  and  occupancy 
of  the  tract  before  the  allowance  of  the 
homestead  entry  but  it  appears  that  the 
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protestant's    use    and    occupancy    consti- 
tuted a  trespass. 

A  soldier's  additional  homestead  appli- 
cation was  properly  rejected  where  the 
land  applied  for  was  already  included  in  a 
homestead  entry. 

One  who  asserts  a  claim  to  enter  land 
under  the  soldiers'  additional  homestead 
law  is  not  entitled  as  a  matter  of  legal 
right  to  a  hearing  on  the  validity  of  the 
claim. 

Lilly,  McNeill  and  Lilly,  Harold  J. 
Lewis,  Anchorage  010646,  011112,  A-26268 
(Nov.  9, 1951) 

Where  one  who  settled  upon  unsurveyed 
and  unappropriated  public  land  prior  to 
Nov.  26,  1934,  alleges  facts  which,  if 
proved,  would  show  compliance  with  the 
residence  requirement  of  the  homestead 
law,  it  is  improper  to  reject  this  settle- 
ment claim  solely  on  the  ground  that  the 
settler  did  not  maintain  continuous  res- 
idence on  the  land  after  the  residence 
requirement  had  been  satisfied. 
Clyde  King,  Salt  Lake  062794,  A-26444 
(Nov.  13,  1952) 

INDIAN  ALLOTMENTS   ON   PUBLIC 
DOMAIN 
GENEKALLY 

Classification  and  application  for  Indian 
allotment  denied.  Appeal  from  the  General 
Land  Office.  Affirmed  ly  Duncan — sgd 
ly  Assistant  Secretary  Chapman. 
Edward  H.  Metcalf,  Roselurg  022689  ".£", 
A-23961  (Dec.  11,  1944) 

Where  settlement  for  rights-of-way  for 
canals  across  allotments  on  Yuma  Reserva- 
tion was  held  in  abeyance  pending  opinion 
on  right-of-way  of  Indians  to  compensa- 
tion, in  light  of  act  of  Aug.  30,  1890,  this 
cannot  be  regarded  as  a  transaction  con- 
summated prior  to  rendition  of  opinion. 
Solicitor's  Opinion,  M-34842  (Jan.  22, 
1947) 

INDIAN   FOREST    RESOURCES 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 


INDIAN  FOREST  RESOURCES— Continued 

Historical  Background — all  of  Southeast- 
ern Alaska  occupied  by  Tlingit  and  Haida 
Tribes.  Most  usable  land  in  Continental 
Alaska  seems  to  have  been  exclusively  oc- 
cupied by  one  native  group  or  another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  Gov- 
ernment for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic  base 
of  the  community. — A  native  claim  to  ex- 
clusive possessory  rights  may  be  defeated 
by  a  showing  that  the  native  use  was  not 
originally  exclusive. — If  the  natives  no 
longer  view  the  lands  as  their  own  their 
claim  has  been  abandoned. — The  tradition 
of  free  use  of  navigable  waters  is  so  strong 
that  a  change  is  not  warranted  with  respect 
to  the  natives  of  Alaska. — Native  rights  to 
beaches  and  streams  would  be  recognized 
where  natives  can  show  a  continued  and 
exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 
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Relinquishment  of  unsurveyed  school 
sections  and  selection  of  other  lands  by 
Utah  under  act  of  Mar.  1, 1933,  creating  an 
addition  to  the  Navajo  Indian  Reservation. 
Memorandum  (July  9,  1945) 

Lands  purchased  by  a  Klamath  Indian 
prior  to  Feb.  24,  1942,  and  held  under  re- 
stricted deed  may  not  be  conveyed  to  U.S. 
in  trust  for  grantor  for  the  purpose  of  plac- 
ing the  land  in  nontaxable  status. 
Marie  Garcia  N orris  (Aug.  7,  1946) 

Effect  of  limitation  on  appropriation  for 
construction  of  Garrison  Dam,  N.  Dak. 

Selection  of  lieu  lands  for  Indians — Di- 
rection to  Secretary  of  War  and  Secretary 
of  Interior  to  consummate  agreement  by 
Jan.  1,  1947  (P.L.  347,  79th  Congress). 
Solicitor's  Opinion,  M-34815  (Dec.  27, 
1946) 

Disposition  of  Surplus  Property — Sur- 
plus Property  Act — Lanham  Act,  as  amend- 
ed—P.L.  384,  79th  Congress— Transfer  of 
Surplus  Property  in  Lieu  of  Site  Restora- 
tion— Obligation  of  Government  to  restore 
site  in  absence  of  express  agreement — 
Authority  of  Secretary  as  Trustee  for  the 
Indians  in  Transfers  of  Surplus  Property. 
Disposition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center,  M-34921 
(Apr.  29,  1947) 

Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reserva- 
tion by  agreement  with  them  Oct.  31,  1892, 
and  ratified  by  act  of  Aug.  15,  1894  (28 
Stat.  325).  Sec.  1,  act  of  May  13,  1910, 
authorized  the  Secretary  to  sell  lands  "in 
such  areas  and  on  such  terms  and  condi- 
tions as  he  may  prescribe."  The  unsold 
lands  may  again  be  offered  for  sale.  The 
Commissioner  of  Indian  Affairs  has  juris- 
diction over  cases  of  this  kind  until  the 
lands  are  sold.  The  matter  should  be  taken 
to  the  Secretary  with  appropriate  recom- 
mendations if  further  sale  is  recommended. 
Timber  Sales  on  the  Former  Siletz  Indian 
Reservation,  Oregon  (Nov.  8, 1948) 

A  restrictive  administrative  regulation 
governing  members  of  the  public  will  not 
be  construed  as  applicable  to  the  U.S.  un- 
less  the  language   of   the   regulation   ex- 
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pressly  evidences   an   intention   that  the 
restriction  shall  apply  to  the  Govt. 

The  U.S.  is  not  bound  by  a  time  limita- 
tion in  the  Indian  probate  regulations 
regarding  the  filing  of  claims  against  re- 
stricted Indian  estates,  since  the  provi- 
sions imposing  the  limitation  do  not 
specifically  mention  claims  of  the  U.S.  as 
being  subject  to  the  limitation. 
Time  Limitation  on  Filing  Claims  of  the 
United  States  Against  Restricted  Indian 
Estates,  M-36066  (Feb.  6,  1951) 

A  statute  which  provides  for  the  crea- 
tion of  a  forest  reserve  on  an  Indian 
reservation  and  authorizes  the  manufac- 
ture and  sale  of  timber  within  the  reserve 
at  a  tribal  sawmill,  with  a  provision  for 
the  use  of  the  net  proceeds  for  expenses  in 
connection  with  the  operation,  cannot 
properly  be  construed  to  authorize  the  use 
of  any  part  of  the  net  proceeds  for  the 
purpose  of  meeting  supervisory  and  scal- 
ing costs  incurred  in  connection  with  a 
sale  of  reservation  timber,  none  of  which 
is  located  within  the  forest  reserve  and 
none  of  which  is  to  be  manufactured  at  the 
tribal  sawmill. 

Under  a  provision  in  an  annual  appro- 
priation act  which  states,  without  limita- 
tion or  exception,  that  tribal  funds  may  be 
advanced  to  Indian  tribes  for  "such  pur- 
poses as  may  be  designated  by  the  govern- 
ing body  of  the  particular  tribe  involved 
and  approved  by  the  Secretary,"  it  is 
legally  permissible  for  the  tribe,  with  the 
concurrence  of  the  Secretary  of  the  In- 
terior, to  use  the  net  proceeds  from  the 
operation  of  a  tribal  sawmill  for  the  pur- 
pose of  meeting  supervisory  and  scaling 
costs  incurred  in  the  sale  of  reservation 
timber. 

Proposed  Sale  of  Timber  from  Little  Pine 
Island,  M-36092  (July  31, 1951) 

Appropriation  Laws — Bureau  of  Land 
Management  Surveys — Contributions  of 
Private  Funds. 

Under  a  provision  of  the  Interior  De- 
partment Appropriation  Act,  1953,  the 
Bureau  may  accept  contributions  of  pri- 
vate funds  to  cover  the  cost  of  survey  of 
federally  controlled  or  intermingled  lands, 
such  as  the  Navajo  Indian  Reservation. 
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A  similar  provision  is  contained  in  the 
pending  1954  appropriation  bill. 
Memorandum   (June  17,  1953) 

The  Superintendent's  action  disapprov- 
ing an  application  to  exchange  certain 
lands  between  two  competent  Indians 
which  conforms  to  departmental  policy  for 
the  issuance  of  patents-in-fee  to  competent 
Indians  for  all  of  their  lands  will  not  be 
disturbed  on  appeal. 

Dolly  C.  Alters,  Indian  Office  File  15437-52, 
IA-128  (Sept.  1,1954) 

Repeals  by  implication  are  not  favored, 
and  the  act  of  Aug.  4,  1946,  supra,  was  not 
revealed  by  the  act  of  Aug.  15,  1953  (67 
Stat.  588),  conferring  on  the  State  of  Min- 
nesota civil  and  criminal  jurisdiction  over 
Indian  country  within  the  State  except 
over  the  Red  Lake  Indian  Reservation. 
The  Jurisdiction  of  the  State  of  Minnesota 
to  Enforce  its  Compulsory  School  Attend- 
ance Laws  on  the  Red  Lake  Indian  Res- 
ervation Under  the  Act  of  Aug.  Jt,  19't6  (60 
Stat.  962),  M-36231  (Oct.  4, 1954) 

As  used  in  sec.  1  of  the  act  of  May  20, 
1948  (62  Stat.  248),  the  term  "reasonable 
value,"  for  which  certain  lands  in  the 
Sioux  Sanitarium  Farm,  Rapid  City,  S. 
Dak.,  may  be  sold  to  the  church  organiza- 
tions, is  substantially  synonymous  with 
the  term  "fair  market  value." 

Under  the  provisions  of  sec.  1  of  the  act 
of  May  20,  1948  (62  Stat.  248),  which  per- 
mits sales  of  certain  lands  to  church  or- 
ganizations "upon  receipt  of  the  reason- 
able value"  of  such  lands,  the  price 
received  upon  such  a  sale  should  not  be 
less  than  that  which  competent  appraisers 
would  be  of  the  opinion  such  lands  would 
bring  if  sold  in  a  voluntary  transaction 
at  arms  length  by  private  persons. 
Sales  to  Church  Organizations  of  Surplus 
Lands  in  the  Sioux  Sanitarium  Farm, 
Rapid  City,  South  Dakota,  M-36252  (Nov 
29,  1954) 

ABORIGINAL  TITLE 

Claims  of  natives  of  Hydaburg,  Klawock 
and  Kake  to  exclusive  possession  of  lands 
aboriginally  occupied  are  rejected  as  to 
approximately   92    percent   of   the    areas 
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claimed,  and  upheld  as  to  the  remaining  8 
percent,   adjacent  to  native   villages. 
Summary  by  Singer  (July  27,  1945) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the 
Government  for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive. — If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — 
The  tradition  of  free  use  of  navigable 
waters  is  so  strong  that  a  change  is  not 
warranted  with  respect  to  the  natives  of 
Alaska.    Native    rights    to    beaches    and 
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streams  would  be  recognized  where  natives 
can  show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska   (Mar.  24, 
1947) 

ACQUIRED  LANDS 

Case  1064,  Civil — U.S.  of  America  v. 
7,878.52  acres  of  land,  situated  in  Johnston 
Co.,  Okla.  and  Napoleon  B.  Ainsworth,  et 
al.  Petition  filed  on  behalf  of  U.S.  to  con- 
demn the  lands.  Secy,  of  War  has  deter- 
mined these  lands  are  needed  in  connection 
with  the  establishment  of  the  Red  River 
Basin  project. 

U.S.  v.  7,878.52  Acres  of  Land,  et  al.,  (July 
2,  1943) 

Purchase  from  Donald  C.  Coulson  and 
B.  Farwell  Coulson  of  280  acres  of  land 
and  water  rights  in  La  Plata  County,  Colo- 
rado, to  be  acquired  by  the  U.S.  in  trust  for 
the  Southern  Ute  Tribe  of  Indians. 
Solicitor's  Opinion,  M-33926  (Feb.  22, 
1945) 

Acquisition    of   Title   to   Lands   by   an 
Indian  Tribe  by  Adverse  Possession. 
Solicitor's  Opinion,  M-34330  (Jan.  3,  1946) 

Authority  for  Taking  Title  in  the  Name 
of  the  United  States  in  Trust  for  the  Vari- 
ous Indian  Pueblos. 
Solicitor's  Opinion,  M-34262  (Jan.  5,  1946) 

Lands  purchased  by  a  Klamath  Indian 
prior  to  Feb.  24,  1942,  and  held  under  re- 
stricted deed  may  not  be  conveyed  to  U.S. 
in  trust  for  grantor  for  the  purpose  of  plac- 
ing the  land  in  nontaxable  status. 
Marie  Garcia  N orris  (Aug.  7,  1946) 

Where  settlement  for  rights-of-way  for 
canals  across  allotments  on  Yuma  Res- 
ervation was  held  in  abeyance  pending 
opinion  on  right-of-way  of  Indians  to  com- 
pensation, in  light  of  act  of  Aug.  30,  1890, 
this  cannot  be  regarded  as  a  transaction 
consummated  prior  to  rendition  of  opinion. 
Solicitor's  Opinion,  M-34842  (Jan.  22, 
1947) 
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Claim  of  Billie  Martin  Carson,  to  cer- 
tain lands  in  Newton  County,  Miss.,  ac- 
quired by  the  U.S.  in  trust  for  the  Choctaw 
Indians  of  Mississippi. 

By  statute  the  head  of  a  department  or 
agency  is  authorized  to  refer  to  the  At- 
torney General  any  claim  for  legal  inves- 
tigation. 

Claim  of  Billie  Martin  Carson   (Feb.  18, 
1947) 

The  Secretary  of  the  Interior  was  au- 
thorized to  restore  to  tribal  ownership, 
pursuant  to  sec.  3  of  the  Indian  Reorga- 
nization Act  of  June  18,  1934,  ceded  lands 
of  the  Uintah  and  Ouray  Reservation,  not- 
withstanding the  fact  that  specified  tracts 
of  such  land  were  also  subject  to  sale  for 
certain  purposes  to  the  town  of  My  ton, 
Utah,  under  the  act  of  July  26,  1916,  since 
that  act  is  not  mandatory.  The  Secretary, 
having  a  choice  between  two  alternatives, 
restored  the  land  to  tribal  ownership,  and 
his  choice  is  irrevocable.  Moreover,  the 
town  of  Myton  has  not  yet  filed  a  valid 
application  to  purchase  the  lands,  and  it 
wishes  to  acquire  them  for  use  as  an  air- 
port site — a  use  not  permitted  by  the  act 
of  July  26, 1916. 

Solicitor's     Opinion,     M-34912     Apr.     11, 
1947) 

Under  the  act  of  May  23, 1930,  as  amend- 
ed, which  authorizes  the  exchange  of  lands 
in  the  Western  Navajo  Reservation  for 
public  lands  of  approximately  equal  value 
outside  of  the  reservation,  the  value  of  the 
offered  lands  must  be  determined  as  of 
a  time  not  earlier  than  the  date  of  con- 
veyance of  the  offered  lands  to  the  U.S. 
Indian  Reservation  Exchanges,  M-36005 
(May  31,  1949) 
ALLOTMENTS 

Generally 
The  Department  of  the  Interior  may  not 
cancel  or  relinquish  Indian  allotments  ac- 
quired pursuant  to  the  act  of  May  17, 1906, 
to  permit  the  development  of  the  Glacier 
Bay  National  Monument.  The  areas  may  be 
purchased  from  the  allottees  if  appropria- 
tions are  available  for  the  purpose. 
Memorandum  (May  28,  1946) 
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Title  to  certain  school  lands  within  Naval 
Oil  Shale  Reserve  No.  2,  Utah. 
Naval  Oil  Shale  Res.  No.  2  Utah  (Feb.  17, 
1947) 

The  act  of  May  27,  1902,  provides  for  al- 
lotments to  be  made  to  the  Uintah  Indians 
with  their  consent  and  a  restoration,  with 
like  consent,  of  the  unallotted  lands  to  the 
public  domain.  The  act  of  Mar.  3,  1905, 
provides  that  the  President  is  authorized  to 
set  apart  and  reserve  as  an  addition  to  the 
Uintah  Forest  Reserve,  subject  to  the  laws, 
rules,  and  regulations  governing  forest  res- 
ervations such  portion  of  the  lands  within 
the  Uintah  Indian  Reservation  as  he  con- 
siders necessary.  The  act  further  provides 
that  proceeds  from  any  timber  on  such  ad- 
ditions to  the  forest  which  may  be  safely 
sold  prior  to  June  30, 1920,  shall  be  paid  to 
the  Indians  in  accordance  with  the  provi- 
sions of  the  act  opening  the  reservations. 
There  is  no  bar  to  the  issuance  of  coal  min- 
ing leases  within  the  area  in  question  sub- 
ject to  all  of  the  applicable  provisions  of 
the  Mineral  Leasing  Act  of  Feb.  25,  1920. 
Authority  to  Lease  Minerals  in  Lands  In- 
cluded in  Uintah  National  Forest  ( Feb.  27, 
1947) 

As  it  is  not  certain  whether  Congress 
intended  for  the  Department  to  reserve 
rights-of-way  for  ditches  or  canals  in  pat- 
ents to  lands  which  were  in  the  public 
domain  as  of  Aug.  30, 1890,  but  which  were 
subsequently  incorporated  in  Indian  reser- 
vations and  are  being  distributed  by  allot- 
ment to  individual  Indians,  there  is  lee- 
way for  a  reasonable  administrative 
construction  of  the  right-of-way  provision 
in  the  act  of  Aug.  30,  1890. 
Right-of-Way  Reservations  in  Indian 
Patents,  M-31156  (Supp.)   (Mar.  24,  1947) 

1.  The  order  of  Sept.  14,  1938,  restoring 
to  tribal  ownership  for  the  use  and  benefit 
of  the  Southern  Ute  Tribe  of  Indians  cer- 
tain ceded  Ute  lands  in  Colorado  then  un- 
disposed of  includes  minerals  reserved  to 
the  U.S.  under  patents  issued  for  the  sur- 
face of  the  opened  lands  of  that  reservation. 

2.  Minerals  restored  to  an  Indian  tribe 
are  not  subject  to  disposition  under  the 
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Mineral  Leasing  Act  (30  U.S.C.  181  et  seq.t 
1946  Ed.). 

3.  Oil  and  gas  deposits  restored  to  the 
Southern  Ute  Tribe  may  be  leased  by  au- 
thority of  the  tribal  council,  with  the  ap- 
proval of  the  Secretary  of  the  Interior, 
pursuant  to  the  act  of  May  11,  1938  (25 
U.S.C.  396a  et  seq.,  1946  Ed.). 
John  H.  Trigg,  Pueblo  059946-7  "tf",  A- 
25530  (Jan.  24,  1949) 

The  sale  by  the  testator  of  a  tract  of 
allotted  land  previously  devised  by  him  re- 
sulted only  in  the  ademption  of  this  par- 
ticular devise,  and  it  did  not  effect  a 
revocation  of  his  will  in  its  entirety. 
Estate  of  Samuel  Allison  (Tatunla&ica), 
Fort  Peck  Allottee  No.  11,  IA-7  (Jan.  5, 
1950) 

A  special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  In- 
terior to  allot  the  lands  of  an  Indian  res- 
ervation in  conformity  with  allotment 
procedures  prescribed  by  the  Secretary, 
properly  declined  to  consider  objections 
there  which  the  Secretary  had  theretofore 
considered  and  finally  rejected. 

The  right  to  an  allotment  of  land  on  an 
Indian  reservation,  with  respect  to  which 
all  members  of  the  band  occupying  the 
reservation  stand  on  an  equal  footing,  is 
a  mere  float  giving  the  member  no  inter- 
est in  any  specific  property  until  such 
time  as  the  right  is  identified  through  the 
allotment  process  with  a  particular  tract 
of  land. 

Other  things  being  equal,  priority  of 
selection  and  not  priority  of  birth  deter- 
mines the  right  to  allotment  of  a  specific 
tract  of  land  which  is  covered  by  conflict- 
ing selections. 

The  usual  rule  that  the  heirs  of  n  de- 
ceased member,  who  had  acquired  during 
his  lifetime  an  inheritable  or  descendable 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allotment 
right,  is  without  application  where  the 
claim  of  the  heirs  has  been  presented  to 
and  finally  rejected  by  a  court  of  com- 
petent jurisdiction. 

Where  allotment  schedules  have  been 
regularly    and    properly    prepared    by    a 
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Special  Allotting  Agent  in  conformity  with 
allotment  instructions  issued  by  the  Secre- 
tary  of   the   Interior,   the   action   of   the 
Special  Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  af- 
firmance is  without  prejudice  to  the  right 
of  Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections  if 
they   so   desire   of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Callente 
or  Palm  Springs  Indian  Reservation  in 
California,  IA-21  (Feb.  1, 1950) 

The  statutory  authority  of  the  Secretary 
of  the  Interior  to  adjust  or  cancel  reim- 
bursable charges  of  the  U.S.  existing  as 
debts  against  individual  Indians,  whenever 
the  Secretary  finds  such  action  to  be  equi- 
table and  just  in  consideration  of  the  cir- 
cumstances under  which  the  charges  were 
incurred,  extends  to  reimbursable  charges 
growing  out  of  the  purchase  of  water 
rights  for  the  irrigation  of  allotted  lands  of 
individual  Indians  and  the  payment  of 
accrued  operation  and  maintenance  charges 
against  their  lands. 

Cancellation  of  Reimbursable  Charges 
Against  Indian  Lands,  M-36029  (May  14, 
1952) 

Land  which  has  been  withdrawn  from 
entry  and  reserved  as  a  power  site  is  "ap- 
propriated" land  and  is  not  subject  to  In- 
dian allotment  under  sec.  4  of  the  act  of 
Feb.  28,  1891. 

Land  restored  from  a  power  site  with- 
drawal is  subject,  first,  to  application  by 
the  State  in  which  the  land  is  situated  for 
use  of  the  land  for  public  highway  pur- 
poses and,  secondly,  to  preference-right 
applications  by  veterans  of  World  War 
II. 

Dewey  Hose,  Sacramento  0J5143,  A-26489 
(Nov.  18,  1952) 

An  Indian  allotment  application  is 
properly  rejected  where  the  land  applied 
for  is  revested  O  and  C  land  of  class  2 
under  the  act  of  June  9, 1916. 
John  Johnson,  Oregon  01628,  A-26823 
(Mar.  25,  1954) 
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Alienation 
Provisions  of  the  act  of  Jan.  27,  1933, 
with  particular  reference  concerning  the 
conveyance  of  restricted  Indian  lands  in- 
herited by  full-blood  Indians  subsequent 
to  the  passage  of  the  act. 
Letter  to  Gilbert  W.  Daney  from  Asst.  Sec. 
Chapman  (Mar.  8, 1945) 

Small   tract  of   restricted   Indian  land 
situated  in  Garland  County,  Arkansas,  be 
sold  under  the  supervision  of  the  Depart- 
ment. 
Memorandum  (Oct.  11,  1945) 

Rights-of-way  for  transmission  line  pur- 
poses may  be  granted  across  St.  Regis  In- 
dian Reservation,  N.Y.,  under  acts  of  Feb. 
17, 1901,  and  Mar.  4, 1911. 
Commissioner  of  Indian  Affairs,  St.  Regis 
Indian  Reservation,  N.Y.  (July  19,  1946) 

The  Secretary  of  the  Interior  was  au- 
thorized to  restore  to  tribal  ownership, 
pursuant  to  sec.  3  of  the  Indian  Reorga- 
nization Act  of  June  18,  1934,  ceded  lands 
of  the  Uintah  and  Ouray  Reservation,  not- 
withstanding the  fact  that  specified  tracts 
of  such  land  were  also  subject  to  sale  for 
certain  purposes  to  the  town  of  Myton, 
Utah,  under  the  act  of  July  26,  1916,  since 
that  act  is  not  mandatory.  The  Secretary, 
having  a  choice  between  two  alternatives, 
restored  the  land  to  tribal  ownership,  and 
his  choice  is  irrevocable.  Moreover,  the 
town  of  Myton  has  not  yet  filed  a  valid 
application  to  purchase  the  lands,  and  it 
wishes  to  acquire  them  for  use  as  an  air- 
port site — a  use  not  permitted  by  the  act 
of  July  26,  1916. 

Solicitor's    Opinion,    M-34912     (Apr.    11, 
1947) 

Application  of  new  short  term  statute  of 
limitations,  enacted  by  Oklahoma  Legisla- 
ture, to  actions  to  recover  lands  for  In- 
dians of  the  Five  Civilized  Tribes.  Depart- 
ment feels  Oklahoma  act  is  applicable. 
Eula  Wolfe,  et  al.  v.  Oren  Phillips,  et  al. 
(Nov.  13,  1947) 

Present  suit  is  to  quiet  title  to  land 
which   was   allotted   to   Matthew   Henry. 
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Plaintiff's   title   is   based   upon    two   tax 
deeds. 

Trial  court  followed  decisions  of  Okla- 
homa Supreme  Court  to  the  effect  that  the 
interest  of  a  surviving  spouse  in  restricted 
land  of  a  deceased  full-blood  Five  Tribes 
Indian  can  be  limited  by  the  duly  executed 
will  of  the  decedent,  approved  and  ac- 
knowledged as  provided  by  law  and  that 
the  surviving  spouse  cannot  elect  to  claim 
that  part  of  the  estate  which  such  spouse 
would  have  obtained  through  succession  as 
an  heir-at-law,  under  Oklahoma  Statutes. 

An  appeal  in  the  case  is  not 
recommended.  (Mar.  2, 1948) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  the  Secretary's 
power  concerning  the  approval  of  contracts 
between  unorganized  Indian  tribes  and 
attorneys. 

As  the  exclusive  authority  to  make  valid 
sales  of  timber  in  Tongass  National  Forest 
is  vested  in  the  Secretary  of  Agriculture,  a 
native  tribe  cannot  sell  such  timber. 

Possessory  rights  of  natives  were  not  ex- 
tinguished by  treaty  of  cession  under  U.S. 
acquired  Alaska. 

Administration  of  Native  Affairs  in  Alaska, 
M-35028  (Mar.  4,  1948) 

An  undated  agreement,  alleged  to  have 
been  signed  by  the  allottee,  which  gave  to 
the  appellant  the  right  to  use  a  portion  of 
the  allottee's  land,  on  its  face  seems  to  have 
constituted  nothing  more  than  a  license  or 
a  more  permissive  use  of  the  land  which 
was  terminable  at  the  will  or  death  of  the 
allottee.  Moreover,  the  agreement,  what- 
ever its  legal  significance  might  otherwise 
have  been,  could  have  acquired  no  force  or 
effect  in  the  absence  of  a  showing  that  it 
was  approved  by  the  superintendent  as  re- 
quired by  law. 

The  appellant  was  found  to  have  no  right 
of  use  in  the  allottee's  land,  but  he  was 
given  the  right  to  perfect  a  claim  against 
the  allottee's  estate  for  personal  property 
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alleged  to  have  been  given  to  the  allottee 
for  the  right  to  use  the  land  in  question. 
Estate  of  TJsh-ka-in-sah  Goodluck  or  John- 
nie G.  Goodluck,  Deceased,  Navajo  Allottee 
No.  8Jf2  (041859),  A-24814  (Apr.  21,  1948) 

In  a  suit  to  quiet  title  and  to  partition 
land  of  two  restricted  Indians,  in  which 
the  defendants  claim  their  interests  in  the 
land  through  deeds  executed  by  the  two 
Indians,  the  court  held  one  deed  to  be  valid, 
and  the  other  void.  The  Indian  whose  deed 
was  void  did  not  share  any  interest  in  the 
improvements  placed  on  the  land  by  his 
grantees.  The  Department  recommends 
that  no  appeal  be  taken. 
Shub  James  v.  Freeman  Davis,  et  a!.  (Feb. 
24,  1949) 

The  Yellowtail  Reservoir  and  Dam  Site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of 
the  Interior  from  the  Crow  Tribe  under 
existing  legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24,  1946. 

The  provision  in  House  Doc.  475,  relating 
to  the  acquisition  of  title  to  reservoir  sites 
constituting  a  part  of  Indian  tribal  lands, 
is  applicable  only  to  projects  in  the  Mis- 
souri River  Basin  to  be  undertaken  by  the 
Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  Mar. 
28,  1949,  is  adhered  to. 
Acquisition   of   Yellowtail  Reservoir  and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

Indians  remain  restricted  and  tax  ex- 
empt after  the  allottee's  death  if  it  is  in- 
herited by  full-blood  Indian  heirs. 

Upon  the  sale  to  a  non-Indian  of  an  un- 
divided one-half  interest  in  restricted,  tax 
exempt  Indian  land  by  one  of  two  full-blood 
Creek  Indians  who  had  inherited  the  land, 
and  the  subsequent  partition  of  the  land  in 
kind  between  the  non-Indian  grantee  and 
the  remaining  full-blood  Indian  heir,  the 
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tract  set  apart  to  the  Indian  heir  is  re- 
stricted and  tax  exempt. 
Land  Allotted  to  a  Full-Blood  Creek  Indian 
Pursuant  to  a  Partition  Proceeding,  M- 
36033  (May  29, 1950) 

The  authority  of  the  Secretary  of  the 
Interior  under  the  act  of  May  14,  1948,  to 
issue  patents  in  fee,  to  remove  restrictions 
against  alienation,  and  to  approve  convey- 
ances extends  to  all  restricted  or  trust 
lands  held  by  individual  Indians  who  are 
members  of  tribes  that  brought  themselves 
within  the  coverage  of  the  act  of  June  18, 
1934,  and  is  not  limited  to  lands  acquired 
for  individual  Indians  pursuant  to  the 
1934  act. 

The  language  used  in  the  title  of  a  stat- 
ute may  be  relied  upon  for  interpretative 
purposes  only  if  the  text  of  the  statute 
itself  is  ambiguous. 

Scope  of  the  Secretary's  Authority  Under 
the  Act  of  May  11,,  1948,  M-36003  (June  7, 
1950) 

The  heirs  of  the  below  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Su- 
perior Court  of  Inyo  County,  Calif.,  en- 
tered a  decree  of  final  distribution  which 
did  not  recognize  the  wife  as  an  heir  and 
which  included  the  above-mentioned  re- 
stricted land. 

It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It   is   recommended   that   Justice   take 
action  to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz*  interest. 
Harrison  Bias  (Sept.  28, 1950) 

An  Indian  band  is  a  legal  entity  and,  as 
such,  it  may  own  all  kinds  of  personal 
property,  including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result  of 
its  negligent  operation  by  a  Govt,  employee 


INDIAN  LANDS— Continued 
ALLOTMENTS— Continued 
Alienation — Continued 
who  was  using  it,  with  the  consent  of  the 
band,  in  connection  with  his  official  duties. 
Under  the  law  of  California,  the  bailee 
of  an  automobile  is  under  a  duty  to  use 
due  care  for  its  protection,  and  where  the 
bailment   is  for  the   sole  benefit   of  the 
bailee,  the  bailee  is  required  to  exercise 
"great  care  and  extraordinary  diligence" 
in  his  use  of  the  automobile. 
Tort  Claim  oy  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951) 

That  portion  of  25  CFR  171.24(c)  which 
provides  that  "leases  or  permits  of  *  *  * 
heirship  lands  of  Crow  Indians  require  the 
approval  of  the  Superintendent"  has  been 
superseded  by  the  act  of  Mar.  15,  1948  (62 
Stat.  80),  to  the  extent  that  the  superin- 
tendent's approval  is  no  longer  required 
where  the  lands  are  owned  by  five  or  less 
competent  heirs  or  devisees. 

Where  a  Crow  Indian  allottee  dies  leav- 
ing five  or  less  competent  heirs  or  devisees, 
and  they  desire  to  lease  the  land  so  in- 
herited or  devised  for  farming  or  grazing 
purposes,  the  superintendent  has  no  au- 
thority, absent  the  consent  of  the  heirs 
or  devisees,  to  require  that  the  rentals 
derived  under  such  a  lease  be  applied  to 
satisfy  obligations  incurred  by  the  de- 
ceased allottee. 

25  CFR  81.16  does  not  authorize  the 
Commissioner  of  Indian  Affairs  to  regu- 
late farming  and  grazing  leases  made  by 
competent  heirs  or  devisees  of  a  Crow 
Indian  allottee  where  such  heirs  or  dev- 
isees are  five  or  less  in  number. 
Leases  Made  oy  Competent  Crow  Indian 
Heirs  or  Devisees  (Apr.  14,  1952) 

Indian  allotted  lands  required  for  the 
Yellowtail  Project  can  be  condemned  in  ac- 
cordance with  the  provisions  of  sec.  3  of 
the  act  of  Mar.  3,  1901,  which  subjects 
such  lands  to  condemnation  for  public  pur- 
poses in  the  same  manner  and  to  the  same 
extent  as  lands  owned  in  fee. 

The  Indian  tribal  lands  needed  for  the 
Yellowtail  Dam  and  Reservoir  Site  cannot 
be  condemned,  because  the  Yellowtail 
Project  would  be  constructed  within,  and 
would   provide  for  the   irrigation   of  ap- 
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proximately  21,500  acres  of  Indian-owned 
lands  situated  within  the  exterior  bound- 
aries of  the  Crow  Indian  Reservation,  and 
Congress  has  prohibited  any  further  irri- 
gation   developments    on    the    reservation 
without  the  consent  of  the  Crow  Indians. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Dam  and  Reservoir  Site, 
M-36148  (Oct.  27, 1952) 

In  the  absence  of  specific  authority  in 
statutes  concerning  Indians  generally  or  in 
the  Taylor  Grazing  Act  for  the  Secretary 
of  the  Interior  to  permit  the  exchange  of 
Indian  trust  lands  for  public  lands  pur- 
suant to  sec.  8  of  the  Taylor  Grazing  Act, 
an  amendment  to  43  CFR,  Part  14G  which 
would  involve,  among  other  things,  the 
cancellation  and  issuance  of  trust  patents 
to  accomplish  an  exchange,  would  be  un- 
authorized. 

Proposed  Amendment  of  43  CFR,  Part  146, 
M-36183  (Aug.  14,  1953) 

Congress  has  the  power,  which  it  is 
privileged  to  exercise  at  anv  time,  to  ter- 
minate Federal  supervision  and  control 
over  Indian  Property  real  or  personal, 
tribal  or  individual.  Such  termination  of 
Federal  supervision  and  control  would  or- 
dinarily carry  with  it  the  subjection  of 
the  property  to  State  taxation  even  with- 
out a  declaration  to  that  effect  by  the  ter- 
minating legislation. 

Thus,  no  legal  impediment  existed  to 
termination  by  Congress  of  the  tax  im- 
munities enjoyed  by  Indians  allotted  un- 
der the  Sixth  Article  of  the  Treaty  with 
the  Omahas. 

However,  Indians  allotted  under  the 
General  Allotment  Act,  either  on  their  res- 
ervations, or  on  the  public  domain  in  the 
context  of  a  treaty  scheme,  or  agreement, 
express  or  implied,  enjoy  vested  rights  to 
the  exemption  of  their  lands  from  taxa- 
tion not  only  during  the  original  trust 
period  but  also  during  extensions  of  such 
trust  period,  and  such  rights  may  not  con- 
stitutionally be  terminated  by  the 
Congress, 

The  tribal  lands  of  Indians  enjoy  no  im- 
munity from  State  taxation  which  cannot 
be  terminated  by  the  Congress.  This  prin- 
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ciple  is  also  applicable  to  lands  purchased 
by  the  Secretary  of  the  Interior  for  Indian 
tribes  with  the  funds  of  such  tribes  pur- 
suant to  sec.  5  of  the  Indian  Reorganiza- 
tion Act  of  June  18, 1934. 
Indian  Tax  Exemptions,  M-36197  (Dec. 
31,  1953) 

Sec.  9  of  the  act  of  June  28,  1946  (60 
Stat.  333,  336),  which  prohibits  "further 
construction  work  on  the  Crow  reservation 
without  the  consent  of  the  Crow  Tribe  and 
the  irrigation  districts  affected,"  applies 
only  to  the  extension  of  an  existing  irriga- 
tion system  of  the  Crow  reservation  and 
is  not  applicable  to  the  construction  of  the 
Yellowrail   Dam. 

Tim  Congress  has  specifically  authorized 
the  Yellowtail  Dam  as  a  reclamation  and 
power  development  and  has  provided  that 
in  undertaking  the  project  and  carrying 
out  his  plans,  the  Secretary  shall  be  gov- 
erned by  the  Federal  Reclamation  Law 
(Flood  Control  Act  of  June  17,  1902)  (32 
St ;l i.  388)  gives  the  Secretary  of  the  In- 
terior express  authority  to  condemn  lands 
needed  for  a  reclamation  project. 
Condon  nation  <,f  Indian  Lands  A ceded  for 
the  Yellowtail  Dam  and  Reservoir  site, 
M-36148  (Supp.)    (Feb.  3,  1954) 

The  Superintendent's  action  disapprov- 
ing an  application  to  exchange  certain 
lands  between  two  competent  Indians 
which  conforms  to  departmental  policy  for 
the  issuance  of  paten ts-in-fee  to  competent 
Indians  for  all  of  their  lands  will  not  be 
disturbed  on  appeal. 

Dolly  C.  Aki  /-.s\  Indian  Office  File  15437-52, 
IA-128  (Sept.  1,  1954) 

Patents 
Does  the  Secretary  of  the  Interior  have 
power  to  cancel  as  "double  allotments"  al- 
lotments for  which  restricted  fee  patents 
have  been  issued? 

Solicitor's    Opinion,    M-32088     (June    15, 
1943) 

Land  which  has  been  patented  in  fee  by 
the  Govt.,  without  any  reservation  of  min- 
eral rights,  cannot  be  leased  under  the 
Mineral  Leasing  Act. 
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Land  within  an  Indian  trust  allotment 
cannot  be  leased  under  the  Mineral  Leasing 
Act. 

Where  the  land  desired  by  an  applicant 
for  an  oil  and  gas  lease  is  not  available  for 
leasing  under  the  Mineral  Leasing  Act,  the 
question  of  the  sufficiency  of  the  descrip- 
tion in  the  application  to  identify  the  land 
is  moot. 

Walter  G.  Davis,  Montana  02182,  A-26307 
<Nov.  7,  1951) 

Right  to  Receive 
Plaintiffs  seek  to  have  their  title  quieted 
to  the  40  acres  of  land  described  in  Supt. 
Landman's  report,  situated  in  Hughes  Co., 
Okla.,  which  was  allotted  on  behalf  of  the 
heirs  of  Louisa  Hill,  a  full-blood  Creek 
Indian. 

Emma  Leeper,  et  al.  v.  John  Harjo,  et  al. 
(July  2,  1943) 

Re  various  deeds  covering  lands  execut- 
ed by  the  full-blood  heirs  of  the  allottee. 
J.  T.  Blanton,  et  al.  v.  Lucy  Johnnie  now 
Carney,  et  al.  (July  9,  1943) 

Receipt  and  Release  Agreements,  cover- 
ing settlements  of  oil  and  gas  pollution 
damages  to  lands  allotted  to  Indians  of 
the  Five  Civilized  Tribes. 
Memorandum  (Aug.  4,  1943) 

Assessment  of  a  tonnage  charge  on  coal 
transported  through  an  underground  pas- 
sageway lying  beneath  a  portion  of  the 
restricted  allotment  of  Leah  Stidham. 
Leah  Stidham,  Starr  Coal  Company  (Jan. 
22,  1944) 

Action  brought  on  behalf  of  the  plaintiff, 
a  restricted  Cherokee  Indian,  to  determine 
heirs,  quiet  title  and  to  partition  lands 
allotted  to  Jack  Rabbit,  deceased  full- 
blood  Cherokee  Indian.  Letter  to  Attorney 
General — by  Kloth,  sgd.  Solicitor. 
John  E.  Rabbit  v.  Emma  Hogshooter  (Feb. 
5,  1944) 

Recommending  that  no  appeal  be  taken. 
Letter  to  the  Attorney  General  signed 
Solicitor's  Harper. 

Sam  Buck,  et  al.  v.  Sukey  Jenkins,  et  al. 
(Mar.  8,  1944) 
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Eligibility  Status  Under  Sioux  Benefit 
Statutes. 

Eligibility  of  Sioux  Woman  Married  to 
White  Man  and  not  residing  on  Sioux  Res- 
ervation to  Benefits  under  Section  17  of  the 
Act  of  March  2,  1889,  amended  by  the  Act 
of  June  10,  1896,  and  confirmed  by  the  Act 
of  May  21,  1928. 
Memorandum  (Aug.  15,  1944) 

Provisions  of  the  act  of  Jan.  27,  1933, 
with  particular  reference  concerning  the 
conveyance  of  restricted  Indian  lands  in- 
herited by  full-blood  Indians  subsequent  to 
the  passage  of  the  act. 
Letter  to  Gilbert  W.  Davey  from  Asst.  Sec. 
Chapman  (Mar.  8,  1945) 

Issuance  of  Certificates  of  Competency 
to  Non-Indians. 
Memorandum  (Sept.  20,  1945) 

Rights  of  Indians  to  Allotments. 
Solicitor's    Opinion,    M-34056     (Jan.    31, 
1946) 

Indian  Surplus  lands  withdrawn  from 
disposal,  under  the  Departmental  Order  of 
Sept.  19, 1934  (54  I.D.  559),  pending  deter- 
mination of  possible  return  of  the  land  to 
tribal  ownership  under  sec.  3  of  the  act  of 
June  18,  1934  (48  Stat.  984,  985;  25  U.S.C. 
463),  cannot  be  returned  to  tribal  owner- 
ship when  the  Indians  concerned  vote  to 
exclude  themselves  from  the  1934  legisla- 
tion, and  the  temporary  withdrawal  of 
Sept.  19,  1934,  may  be  revoked  at  any  time. 
Status  of  Indian  Surplus  Land  Withdrawn 
From  Public  Entry,  M-34796  (Oct.  22, 
1947) 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior, and  the  Secretary's  jurisdiction 
over  these  matters  accordingly  is  regarded 
as  exclusive  and  universal. 

As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
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claiming  as  heirs,  and  in  making  that  de- 
termination he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  Deceased  Yurok 
or  Lower  Klamath  River  Indian,  Probate 
54227-35,  A-24696  (Feb.  9, 1948) 

An  undated  agreement,  alleged  to  have 
been  signed  by  the  allottee,  which  gave  to 
the  appellant  the  right  to  use  a  portion  of 
the  allottee's  land,  on  its  face  seems  to 
have  constituted  nothing  more  than  a  li- 
cense or  a  more  permissive  use  of  the  land 
which  was  terminable  at  the  will  or  death 
of  the  allottee.  Moreover,  the  agreement, 
whatever  its  legal  significance  might 
otherwise  have  been,  could  have  acquired 
no  force  or  effect  in  the  absence  of  a  show- 
ing that  it  was  approved  by  the  superin- 
tendent as  required  by  law. 

The  appellant  was  found  to  have  no 
right  of  use  in  the  allottee's  land,  but  he 
was  given  the  right  to  perfect  a  claim 
against  the  allottee's  estate  for  personal 
property  alleged  to  have  been  given  to  the 
allottee  for  the  right  to  use  the  land  in 
question. 

Estate  of  Ush-ka-in-sah  Goodluck  or  John- 
nie G.  Goodluck,  Deceased  Navajo  Allottee 
No.  842  (041859),  A-24814  (Apr.  21,  1948) 

The  question  whether,  after  the  approval 
of  the  sale  by  an  Indian  lessor  to  his 
lessee  of  allotted  land  covered  by  the  les- 
see, the  lessor  retained  the  right  to  collect 
the  crop-share  rental  prescribed  in  the  lease 
for  the  year  in  which  the  sale  of  the  land 
was  approved  depends  upon  the  terms  of 
the  lease  contract  and  the  time  of  the 
merger  of  the  interests  based  upon  the 
lease  with  the  fee. 

Right  of  Lessor  of  Indian  Allotment  to 
Collect  Rent  After  Sale  of  Allotment,  M- 
35096  (Apr.  29,  1949) 

A  Special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  Interior 
to  allot  the  lands  of  an  Indian  reservation 
in  conformity  with  allotment  procedures 
prescribed  by  the  Secretary,  properly  de- 
clined to  consider  objections  there  which 
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the  Secretary  had  theretofore  considered 
and  finally  rejected. 

The  right  to  an  allotment  of  land  on  an 
Indian  reservation,  with  respect  to  which 
all  members  of  the  band  occupying  the  res- 
ervation stand  on  an  equal  footing,  is  a 
mere  float  giving  the  member  no  interest 
in  any  specific  property  until  such  time  as 
the  right  is  identified  through  the  allot- 
ment process  with  a  particular  tract  of 
land. 

Other  things  being  equal,  priority  of 
selection  and  not  priority  of  birth  deter- 
mines the  right  to  allotment  of  a  specific 
tract  of  land  which  is  covered  by  con- 
flicting selections. 

The  usual  rule  that  the  heirs  of  a  de- 
ceased member,  who  had  acquired  during 
his  lifetime  and  inheritable  or  descendable 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allot- 
ment right,  is  without  application  where 
the  claim  of  the  heirs  has  been  presented 
to  and  finally  rejected  by  a  court  of  com- 
petent jurisdiction. 

Where  allotment  schedules  have  been 
regularly  and  properly  prepared  by  a  Spe- 
cial Allotting  Agent  in  conformity  with 
allotment  instructions  issued  by  the  Secre- 
tary of  the  Interior,  the  action  of  the  Spe- 
cial Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  af- 
firmance is  without  prejudice  to  the  right 
of  Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections 
if  they  so  desire  of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Caliente 
or  Palm  Springs  Indian  Reservation  in 
California,  IA-21  (Feb.  1,  1950) 

May  a  county  which  holds  a  right-of- 
way  for  a  highway  over  public  domain 
grant  a  right-of-way  to  a  private  utility 
company  for  a  transmission  line  along 
the  highway? 

In  U.S.  v.  Oklahoma  Gas  and  Electric 
Co.  the  Supreme  Court  held  that  a  permit 
under  the  act  of  Mar.  3,  1901,  to  open  and 
establish  a  public  highway  over  Indian 
allotment  lands  includes  the  right  of  the 
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State  to  license  rural  electric  service  line 
within  the  bounds  of  the  highway,  in  the 
absence  of  any  governing  administrative 
ruling. 

The  answer  to  our  present  problem  is  to 
establish  appropriate  regulations  defining 
the  incidents  of  a  highway  grant  under 
2477,  R.S. 

Public  land  in  grazing  districts  is  sub- 
ject to  acquisition  for  highway  rights-of- 
way. 

Memorandum  (Mar.  7,  1950) 

An  application  for  an  Indian  allotment 
on  the  public  domain,  under  25  U.S.C.  336, 
should  not  be  rejected  solely  because  the 
land  applied  for  contains  merchantable 
timber  and  is  primarily  valuable  for  the 
growing  of  timber. 

An  applicant  for  an  Indian  allotment 
on  the  public  domain  who  has  established 
his  residence  on  the  land,  constructed  a 
house  and  other  improvements  on  the  land, 
and  lived  there  with  his  family  for  6  years 
acquires  a  right  to  an  allotment  of  the 
land  under  25  U.S.C.  336. 

Such  a  right  to  an  allotment  is  not  lost 
where  the  Indian  applicant,  after  making 
and  maintaining  such  settlement  upon  the 
land,  is  forced  to  leave  the  land  to  find 
employment  elsewhere  but  has  no  inten- 
tion of  abandoning  his  settlement,  and  the 
right  to  an  allotment  is  saved  from  a  sub- 
sequent withdrawal  of  the  land  which  is 
made  subject  to  existing  valid  rights. 

A  settlement  may  be  made  by  an  Indian 
under  25  U.S.C.  336  upon  land  included 
in  a  homestead  entry,  where  the  settler 
acquires  from  the  entrymap  all  his  right, 
title,  and  interest  in  the  entry. 
Wilbur  Martin,  Sr.,  Oregon  06&8,  formerly 
Roseburg  023046,  A-25862  (May  31,  1950) 

The  Mineral  Leasing  Act  of  1920  is  not 
applicable  to  lands  of  the  Shoshone  or 
Wind  River  Indian  Reservation  which 
were  ceded  by  the  Indians  to  the  U.S.  in 
trust  for  disposition  but  were  subsequently 
restored  to  tribal  ownership. 

The  Mineral  Leasing  Act  of  1920  is  not 
applicable  to  the  ceded  but  undisposed  of 
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lands  of  the  Shoshone  or  Wind  River  Res- 
ervation. 

Helen  Malette,  et  al.,  Cheyenne  080505, 
080507,  080584,  080582,  A-25880  (July  7, 
1950) 

The  Secretary  of  the  Interior  has  au- 
thority under  sec.  3  of  the  Indian  Reorga- 
nization Act  to  restore  to  tribal  ownership 
mineral  deposits  which  were  reserved  to 
the  U.S.  when  the  surface  of  ceded  Indian 
Lands  was  patented. 

Oil  and  gas  deposits  reserved  to  the  U.S. 
when  the  surface  of  ceded  Indian  Lands 
was  patented  but  subsequently  restored 
to  tribal  ownership  are  not  subject  to  leas- 
ing under  the  Mineral  Leasing  Act  of  1920, 
which  is  applicable  only  to  "lands  *  *  * 
owned  by  the  United  States." 
Davidson  Hill,  Kenneth  M.  Wilson,  Pueblo 
059564,  A-25883  (Sept.  5, 1950) 

Under  the  provisions  of  existing  legis- 
lation, the  Secretary  must  approve  and  pro- 
mulgate the  revised  roll  of  Indians  of  Cali- 
fornia within  six  months  from  May  24, 
1951,  if  the  roll  is  to  be  a  valid  official  doc- 
ument; and  if  the  revised  roll  of  the 
Indians  of  California  cannot  be  approved 
and  promulgated  by  the  Secretary  within 
six  months  from  May  24,  1951,  it  will  be 
necessary  to  secure  the  enactment  of  fur- 
ther legislation  extending  the  period  with- 
in which  the  Secretary  may  act. 
Enrollment  of  the  Indians  of  California, 
M-36108  (Nov.  7,  1951  > 

That  portion  of  25  CFR  171.24(c)  which 
provides  that  "leases  or  Hermits  of  *  *  * 
heirship  lands  of  Crow  In^ans  require  the 
approval  of  the  Superintendent"  has  been 
superseded  by  the  act  of  Mar.  15, 1948  (62 
Stat.  80),  to  the  extent  that  the  superin- 
tendent's approval  is  no  longer  required 
where  the  lands  are  owned  by  five  or  less 
competent  heirs  or  devisees. 

Where  a  Crow  Indian  allottee  dies  leav- 
ing five  or  less  competent  heirs  or  devisees, 
and  they  desire  to  lease  the  land  so  inher- 
ited or  devised  for  farming  or  grazing  pur- 
poses, the  superintendent  has  no  authority, 
absent  the  consent  of  the  heirs  or  devisees, 
to  require  that  the  rentals  derived  under 
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such  a  lease  be  applied  to  satisfy  obliga- 
tions incurred  by  the  deceased  allottee. 

25  CFR  81.16  does  not  authorize  the 
Commissioner  of  Indian  Affairs  to  regulate 
farming  and  grazing  leases  made  by  com- 
petent heirs  or  devisees  of  a  Crow  Indian 
allottee  where  such  heirs  or  devisees  are 
five  or  less  in  number. 
Leases  Made  by  Competent  Crow  Indian 
Heirs  or  Devisees  (Apr.  14, 1952) 

Instructions  directing  the  allotment  of 
irrigable  lands  to  children  on  the  Fort  Peck 
Indian  Reservation  born  after  the  begin- 
ning of  allotment  work  under  the  act  of 
May  30,  1908  (35  Stat.  588),  were  autho- 
rized under  the  acts  of  Aug.  1,  1914  (38 
Stat.  593),  and  Feb.  14,  1920  (41  Stat.  408, 
421 ) ,  when,  except  for  such  acts,  no  one  on 
the  reservation  would  have  been  "entitled" 
to  allotments  of  any  sort. 

Allotments  of  irrigable  acreage  made  to 
children  born  after  Sept.  26, 1909,  pursuant 
to  authorized  instructions,  when  otherwise 
in  conformity  with  the  allotment  laws, 
were  and  are  valid. 

Allotments  of  Irrigable  Lands  on  Fort 
Peck  Indian  Reservation,  IA-29  (Apr.  25, 
1952) 

The  Secretary  is  authorized  to  deter- 
mine the  heirs  of  a  deceased  Indian  al- 
lottee who  died  prior  to  the  expiration  of 
the  trust  period  on  the  allotment ;  and,  in 
order  to  correct  an  erroneous  decision  pre- 
viously made,  he  may  reopen  the  case  and 
redetermine  the  allottee's  heirs. 

Where  a  full-blood  Indian  of  the  White 
Earth  Reservation  died  prior  to  the  ex- 
piration of  the  trust  period  of  his  allot- 
ment, the  question  whether  any  interest  in 
the  allotment  is  now  subject  to  restrictions 
against  alienation,  encumbrance  and  taxa- 
tion depends  upon  whether  any  inherited 
interest  in  the  allotment  is  now  held  by 
full-blood  Indian  heirs. 

Where  the  quantum  of  Indian  blood  pos- 
sessed by  heirs  of  a  deceased  White  Earth 
allottee  is  unknown,  it  would  be  improper 
for  the  Department  to  issue  to  the  heirs  a 
patent  in  fee  without  an  investigation  to 
determine  such  quantum  of  Indian  blood, 
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and,  if  any  of  them  are  full-blood  Indians, 
without  determining  that  they  are  com- 
petent to  handle  their  own  affairs. 
Issuance  of  Fee  Patent  for  Allotment  of 
Oz-We-Wush-Co-Be-'Nais,  Deceased  White 
Earth  Allottee  No.  2308,  M-35089  (May  28, 
1952) 

The  authority  of  the  Secretary  to  with- 
draw "lands"  for  reclamation  purposes  in- 
cludes within  its  scope  the  authority  to 
withdraw  the  minerals  in  lands  where  the 
surface  has  been  patented  by  the  Govt,  but 
the  title  to  the  minerals  is  retained  by  the 
Govt. 

A  reclamation  withdrawal  order  except- 
ing from  its  provisions  "any  tract  the  title 
to  which  has  passed  out  of  the  U.S."  ex- 
cluded only  those  tracts  as  to  which  the 
title  in  its  entirety  had  passed  out  of  the 
Govt,  and  covered  the  minerals  in  tracts 
within  the  withdrawn  area  which  had 
been  patented  with  a  reservation  of  the 
minerals  in  the  U.S. 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
an  Indian  reservation  did  not  include 
tracts  which  were  at  that  time  withdrawn 
from  a  reclamation  project,  since  lands 
withdrawn  from  public  entry  and  dedi- 
cated to  a  particular  purpose  cannot  be 
regarded  as  "undisposed-of"  lands. 

The  authority  of  the  Secretary  to  restore 
to  tribal  ownership  former  tribal  lands 
within  an  Indian  reservation  includes  the 
authority  to  restore  to  tribal  ownership 
the  minerals  in  tracts  which  have  been 
patented  with  a  reservation  of  the  min- 
erals to  the  U.S. 

A  withdrawal  of  lands  for  a  reclamation 
project  does  not  constitute  an  authorization 
of  the  project,  and  the  fact  that  former 
tribal  lands  within  an  Indian  reservation 
have  been  withdrawn  for  a  reclamation 
project  does  not  prevent  the  Secretary  from 
revoking  the  withdrawal  and  restoring  the 
lands  to  tribal  ownership  if  he  determines 
that  such  action  would  be  in  the  public 
interest. 

Restoration  to  Tribal  Ownership  of  Lands 
Included  in  a  Reclamation  Withdrawal, 
M-36142  (Oct.  29,  1952) 
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Where  a  patent  in  fee  is  issued  on  Indian 
lands  traversed  by  a  logging  railroad 
right-of-way  granted  to  a  lumber  com- 
pany by  revocable  permit,  it  is  not  neces- 
sary to  insert  in  the  patent  a  notation 
respecting  the  right-of-way  in  order  to  pre- 
serve the  right  granted  in  the  permit. 

The  Secretary  of  the  Interior  is  autho- 
rized to  insert  in  a  patent  in  fee  for  Indian 
lands  a  notation  of  the  fact  that  the  title 
conveyed  is  subject  to  a  valid  existing 
right-of-way. 

Notations  in  Patents  in  Fee  for  Indian 
Lands  of  Existing  Right s-of -Way,  M-36158 
(Nov.  28,  1952) 

Land  in  California  formed  out  of  the 
sea  by  alluvion  is  not  public  land  of  the 
U.S.  where  none  of  the  abutting  upland  is 
such  public  land,  and  consequently  an  ap- 
plication for  Indian  allotment  of  the  allu- 
vial land  must  be  denied. 
Harry  H.  Van  Pelt,  Sacramento  043508, 
A-26717  (Aug.  17,  1953) 

Authority  to  distribute  funds  of  plaintiff 
for  the  purpose  of  defraying  the  traveling 
expense  of  above  and  her  husband,  in  order 
to  attend  the  trial  of  above  case. 
Lonie  Scott  v.  W.  W.  Pierce  (Oct.  26, 1953) 

Congress  has  the  power,  which  it  is 
privileged  to  exercise  at  any  time,  to  ter- 
minate Federal  supervision  and  control 
over  Indian  Property,  real  or  personal, 
tribal  or  individual.  Such  termination  of 
Federal  supervision  and  control  would  or- 
dinarily carry  with  it  the  subjection  of  the 
property  to  State  taxation  even  without  a 
declaration  to  that  effect  by  the  terminat- 
ing legislation. 

Thus,  no  legal  impediment  existed  to 
termination  by  Congress  of  the  tax  im- 
munities enjoyed  by  Indians  allotted  under 
the  Sixth  Article  of  the  Treaty  with  the 
Omahas. 

However,  Indians  allotted  under  the 
General  Allotment  Act,  either  on  their  res- 
ervations, or  on  the  public  domain  in  the 
context  of  a  treaty,  scheme,  or  agreement, 
express  or  implied,  enjoy  vested  rights  to 
the  exemption  of  their  lands  from  taxation 
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not  only  during  the  original  trust  period 
but  also  during  extensions  of  such  trust 
period,  and  such  rights  may  not  constitu- 
tionally be  terminated  by  the  Congress. 

The  tribal  lands  of  Indians  enjoy  no 
immunity  from  State  taxation  which  can- 
not be  terminated  by  the  Congress.  This 
principle  is  also  applicable  to  lands  pur- 
chased by  the  Secretary  of  the  Interior  for 
Indian  tribes  with  the  funds  of  such  tribes 
pursuant  to  sec.  5  of  the  Indian  Reorga- 
nization Act  of  June  18,  1934. 
Indian  Tax  Exemptions,  M-36197  (Dec. 
31,  1953) 

The  regulations  in  25  CFR,  Part  241, 
governing  the  sale  of  allotted  lands,  do 
not  recognize  the  right  of  Indian  bidders 
who  are  members  of  the  seller's  tribe  to 
meet  the  high  bid  of  any  non-Indian  bidder 
at  the  sale  of  an  allotment. 

While  it  has  been  the  practice  occa- 
sionally to  include  such  a  stipulation  in 
the  advertisement  of  the  sale  of  an  allot- 
ment when  the  allottee  has  insisted  upon 
its  inclusion,  the  Commissioner  of  Indian 
Affairs  exercised  a  sound  discretion  in  ap- 
proving the  sale  of  the  allotment  to  the 
highest  bidder,  since  the  allottee  prior  to 
the  advertisement  of  the  sale  had  express- 
ly agreed  to  the  sale  of  the  allotment  to 
the  highest  bidder,  and  did  not  change  her 
mind  until  long  after  the  sale  had  been 
advertised. 

Victor  Bowman,  Allotment  of  Elizabeth 
Flood  Last  Horse,  Oglala  Sioux  Allottee 
No.  2054,  IA-135  (July  22,  1954) 

CEDED  LANDS 

Cheyenne  and  Arapahoe  Indians  re- 
tained no  reversionary  rights  in  lands 
ceded  to  the  U.S.  under  the  act  of  Mar.  3, 
1891. 

General  Conference  of  Mennonites — In- 
dian, M-34459  (Aug.  8,  1946) 

Title  to  certain  school  lands  within  Naval 
Oil  Shale  Reserve  No.  2,  Utah. 
Naval  Oil  Shale  Res.  No.  2  Utah  (Feb.  17, 
1947) 

The  Secretary  of  the  Interior  was  au- 
thorized  to   restore   to   tribal   ownership, 
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pursuant  to  sec.  3  of  the  Indian  Reorga- 
nization Act  of  June  18,  1934,  ceded  lands 
of  the  Uintah  and  Ouray  Reservation,  not- 
withstanding the  fact  that  specified  tracts 
of  such  land  were  also  subject  to  sale  for 
certain  purposes  to  the  town  of  Myton, 
Utah,  under  the  act  of  July  26,  1916,  since 
that  act  is  not  mandatory.  The  Secretary, 
having  a  choice  between  two  alternatives, 
restored  the  land  to  tribal  ownership,  and 
his  choice  is  irrevocable.  Moreover,  the 
town  of  Myton  has  not  yet  filed  a  valid  ap- 
plication to  purchase  the  lands,  and  it 
wishes  to  acquire  them  for  use  as  an  air- 
port site — a  use  not  permitted  by  the  act 
of  July  26,  1916. 

Solicitor's    Opinion,    M-34912     (Apr.     11, 
1947) 

In  a  suit  to  quiet  title  and  to  partition 
land  of  two  restricted  Indians,  in  which  the 
defendants  claim  their  interests  in  the 
land  through  deeds  executed  by  the  two 
Indians,  the  court  held  one  deed  to  be 
valid,  and  the  other  void.  The  Indian  whose 
deed  was  void  did  not  share  any  interest 
in  the  improvements  placed  on  the  land  by 
his  grantees.  The  Department  recommends 
that  no  appeal  be  taken. 
Shut)  James  v.  Freeman  Davis,  et  ah  (Feb. 
24, 1949) 

Final  Homestead  Proof  Rejected. 

Final  proof  showing  three  months  an- 
nual homestead  residence  instead  of  the 
seven  months  by  the  Three-Year  Home- 
stead Law  must  be  rejected. 

Where  final  proof  is  rejected  for  insuffi- 
cient residence  on  a  homestead  entry  er- 
roneously allowed,  the  entry  will  be  can- 
celed because  it  was  erroneously  allowed, 
not  because  the  proof  was  insufficient. 

Allowance  of  a  homestead  entry  under 
prevailing  land  office  rulings  that  the  de- 
partmental withdrawal  order  of  Sept.  19, 
1934,  did  not  bar  homestead  entry  of  cer- 
tain Indian  ceded  lands  burdened  with 
State  drainage  liens  under  the  Volstead  Act 
was  erroneous  in  the  light  of  the  Solicitor's 
opinion  approved  by  the  Secretary  on 
Aug.  12,  1942,  and  the  Department  may  of 
its  own  motion  correct  the  error,  the  sub- 
ject matter  being  still  within  the  jurisdic- 
tion of  the  Department. 
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An  entry  erroneously  allowed  is  invalid 
and  cannot  be  confirmed,  but  must  be  can- 
celed as  erroneously  allowed. 

The  entryman  of  an  entry  erroneously 
allowed  is  entitled  to  be  reimbursed  for 
the  sums  paid  on  his  entry,  upon  his  com- 
pliance with  the  requirements  of  the  gov- 
erning law. 

Alfred  Jensen,    (!.    L.   0.   07311,   A-24291 
(Dec.  23,1949) 

The  Mineral  Leasing  Act  of  1920  does  not 
apply  to  lands  of  the  Shoshone  or  Wind 
River  Indian  Reservation  which  were  ceded 
to  the  U.S.  in  trust  for  disposition  but 
which  were  subsequently  restored  to  tribal 
ownership,  as  such  lands  are  not  "owned 
by  t  lie  United  States." 

MiliJ red  G.  Lyon,  Cheyenne  080506,  A-25879 
(July  3, 1950) 

The  Mineral  Leasing  Act  of  1920  is  not 
applicable  to  lands  of  the  Shoshone  or 
Wind  River  Indian  Reservation  which 
were  ceded  by  the  Indians  to  the  U.S.  in 
trust  for  disposition  but  were  subsequently 
restored  to  tribal  ownership. 

The  Mineral  Leasing  Act  of  1920  is  not 
applicable  to  the  ceded  but  undisposed  of 
Lands    of    the    Shoshone    or    Wind    River 

ervation. 
Helen    M alette,   et   ah,   Cheyenne   080505, 
080507,   08058J,,  080582,  A-25880    (July  7, 
1950) 

The  Secretary  of  the  Interior  has  au- 
thority under  sec.  3  of  the  Indian  Reor- 
ganization Act  to  restore  to  tribal  owner- 
ship mineral  deposits  which  were  re- 
served to  the  U.S.  when  the  surface  of 
ceded  Indian  Lands  was  patented. 

Oil  and  gas  deposits  reserved  to  the 
U.S.  when  the  surface  of  ceded  Indian 
lands  was  patented  but  subsequently  re- 
stored to  tribal  ownership  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920,  which  is  applicable  only  to  "lands 
*  *  *  owned  by  the  United  States." 
Davidson  Hill,  Kenneth  M.  Willson, 
Pueblo  059564,  A-25883  (Sept.  5,  1950) 

Lands  on  the  Wind  River  Indian  Reser- 
vation, Wyoming,  which  were  ceded  by  the 
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Indians  at  that  reservation  to  the  U.S.  by 
an  agreement  ratified  by  the  act  of  Mar. 
3,  1905  (33  Stat.  1016),  are  held  by  the 
U.S.  as  trustee  for  such  Indians,  and  any 
proceeds  derived  from  the  sale  of  those 
lands,  or  for  the  use  thereof,  would  belong 
to  the  Indians  as  the  beneficial  owners 
and  not  to  the  trustee. 

Moreover,  where  patents  have  issued  to 
homestead  entrymen  for  some  of  the  ceded 
lands,  with  a  reservation  of  minerals  to 
the  U.S.,  the  U.S.  likewise  acts  as  a  trustee 
of  the  minerals  for  the  benefit  of  the  In- 
dians. 

Ceded  Lands  on  the  Wind  River  Indian 
Reservation,  M-36172  (June  18,  1953) 

COMPETENCY 

Is  an  undivided  interest  in  certain  al- 
lotted Osage  Indian  lands  restricted  in 
the  hands  of  its  present  owner,  an  un- 
allotted Osage  Indian  of  less  than  one-half 
degree  Indian  blood  who  has  never  re- 
ceived a  certificate  of  competency? 
Solicitor's  Opinion,  M-33165  (June  17, 
1943) 

DESCENT  AND  DISTRIBUTION 

Generally 
Draft  of  regulations  submitted  by  the 
Indian  Office  to  carry  out  the  provisions 
of  the  act  of  Dec.  24,  1942.  Also  suggested 
changes. 
Memorandum  (July  27,  1943) 

Letter  to  the  Attorney  General  concern- 
ing notice  served  on  Supt.  on  July  19,  1943 
regarding  above  case  pending  in  the  County 
Court  of  Seminole  County  in  which  the 
plaintiffs  have  filed  a  petition  for  de- 
termination of  heirs  by  Kloth,  surnamed 
Flanery  signed  Cohen. 
Estate  of  Phoenie  (Minnie)  Cosar  (1- 
456-43  (Aug.  5,  1943) 

Probate  of  Osage  Headright  Belonging  to 
Seneca  Indian. 

Memorandum  (Sept.  14,  1945) 

The  testimony  of  witnesses  in  proceed- 
ings before  Examiners  of  Inheritance  can, 
after  notice  to  interested  parties,  be  taken 
by  deposition  if  the  departmental  regula- 
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tions  are  amended  so  as  to  provide  for  un- 
restricted use  of  such  depositions. 
Solicitor's    Opinion,    M-34818     (Jan.    13, 
1947) 

Petition  of  Noble  Bennett  for  rehearing 
denied. 

A  person  who  may  have  been  adopted 
by  Indian  custom  by  an  Indian  who  died 
after  Jan.  8,  1941,  may  not  be  recognized 
as  an  heir  of  the  decedent  unless  he  meets 
the  requirements  of  the  act  of  July  8,  1940 
(54  Stat.  746,  25  U.S.C.  372a) . 
Estate  of  Jappy  Takes  Gun  on  Top,  De- 
ceased Blackfeet  Allottee  No.  1748. 
Probate  34503-43,  A-24616  (June  19,  1947) 

The  Secreteary  is  authorized  to  determine 
the  heirs  of  a  deceased  Indian  allottee  who 
died  prior  to  the  expiration  of  the  trust 
period  on  the  allotment;  and,  in  order  to 
correct  an  erroneous  decision  previously 
made,  he  may  reopen  the  case  and  redeter- 
mine the  allottee's  heirs. 

Where  a  full-blood  Indian  of  the  White 
Earth  Reservation  died  prior  to  the  ex- 
piration of  the  trust  period  of  his  allotment, 
the  question  whether  any  interest  in  the 
allotment  is  now  subject  to  restrictions 
against  alienation,  encumbrance  and  taxa- 
tion depends  upon  whether  any  inherited 
interest  in  the  allotment  is  now  held  by  full- 
blood  Indian  heirs. 

Where  the  quantum  of  Indian  blood 
possessed  by  heirs  of  a  deceased  White 
Earth  allottee  is  unknown,  it  would  be 
improper  for  the  Department  to  issue  to  the 
heirs  a  patent  in  fee  without  an  investiga- 
tion to  determine  such  quantum  of  Indian 
blood,  and,  if  any  of  them  are  full-blood 
Indians,  without  determining  that  they  are 
competent  to  handle  their  own  affairs. 
Issuance  of  Fee  Patent  for  Allotment  of 
Oz-We-Wush-Oo-Be-Nais,  Deceased  White 
Earth  Allottee  No.  2308,  M-35089  (May  28, 
1952) 

Claims  Against  Estates 
The  above  filed  a  petition  for  the  ex- 
ercise of  supervisory  authority  in  the  mat- 
ter of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
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petitioners  lay  claim  as  heirs  of  the  alleged 
original  settler  and  pre-emptor,  their 
grandfather,  Joshua  Bryan.  Petitioners  as- 
sert that  the  disposal  made  of  these  lands 
by  the  Government  was  in  derogation  of 
their  grandfather's  rights  and  they  there- 
fore request  that  suits  be  instituted  to 
protect  their  interests. 

The  examination  made  shows  that  all 
the  lands  of  the  Bryan  plantation  had  been 
effectively  alienated  by  the  Government  by 
1860  and  that  none  of  them  was  ever  at 
any  time  subject  to  pre-emption  by  Joshua 
Bryan.  The  latter  fact  explains  at  once 
why  no  assertion  of  his  settlement  or  a 
claim  to  it  appears  of  record,  why  Bryan 
had  no  papers  to  exhibit  and  why  on  vari- 
ous occasions  his  reliance  should  have 
been  upon  possessory  rights  in  what  per- 
haps were  commonly  but  erroneously  re- 
garded as  public  lands.  The  Indian  title, 
the  lack  of  surveys,  the  temporary  and  re- 
strictive character  of  the  pre-emption  acts, 
the  exemptions  of  the  treaty  gift  to  Ed- 
wards, of  the  State  selections  for  semi- 
naries and  schools  and  of  the  railroad 
grant,  the  untoward  combination  of  all 
these  could  not  fail  to  make  defeat  of 
Bryan's  settlement  complete.  The  pioneers 
of  Joshua  Bryan's  day  were  well  aware 
that  danger  and  disappointment  would 
often  affect  their  adventure.  Petition 
denied  and  Departmental  decision 
affirmed. 

Effie  Bryan  Bagley  and  Maud  Bryan  Ford, 
"F»,  1715517,  A-21497  (May  20, 1943) 

Letter  to  the  Attorney  General  concern- 
ing suit  pending  in  the  District  court  of 
Washington  County,  Okla.,  that  has  been 
brought  about  to  determine  heirs  and  to 
quiet  title  to  land. 

John  H.  Kane  v.  Unknown  Heirs  of  Ada 
Hummingbird,  nee  Daniels,  et  al.  {1-532- 
43)  (Sept.  2, 1943) 

Decisions  of  Department  affirmed  after 
rehearing  granted  on  petition  of  Rachel 
Tulahnits  Tecumseh.  Appeal  from  the  Of- 
fice of  Indian  Affairs. 

Estate  of  Emma  Cleparty,  Deceased 
Yakima  Allottee  No.  1945,  Prolate  10774- 
42,  A-23876  (Feb.  13,  1945) 
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Petition  of  Levi  Frank,  et  al.  for  rehear- 
ing denied.  Appeal  from  the  Office  of  In- 
dian Affairs. 

Estate  of  Lizzie  Frank,  Deceased  Nez 
Perce  Allottee  No.  1515.  Probate  2291-44, 
A-24011  (Mar.  14,  1945) 

Although  the  Department  does  not  look 
with  favor  upon  claims  for  care  presented 
by  relatives  of  deceased  Indians,  neverthe- 
less those  who  present  such  claims  are  en- 
titled to  a  full  hearing  on  the  merits  of 
their  claims.  The  standards  for  such  a 
hearing  are  embodied  in  the  Administra- 
tive Procedure  Act  approved  June  11,  1946 
(P.L.  404,  79th  Cong.). 

Petition  of  Jessie  Potter  Moore  for  re- 
hearing denied. 

Estate  of  Little  Toby  or  Little  Tobin, 
Round  Valley  Allottee  Nos.  577  and  1171, 
Probate  81551-46,  A-24519  (Feb.  14,  1947) 

Services  performed  by  relations  are  pre- 
sumed to  be  gratuitous  and,  in  the  absence 
of  a  contract,  no  claim  for  compensation 
out  of  the  estate  can  be  allowed. 
Estate  of  Little  Toby  or  Little  Tobin, 
Prolate  91551    \6t  A-24519  (Nov.  24,  1947) 

An  appeal  in  the  case  is  not 
recommended. 

Present  suit  is  to  quiet  title  to  land 
which  was  allotted  to  Matthew  Henry. 
Plaintiff's  title  is  based  upon  two  tax 
deeds. 

Trial  court  followed  decisions  of  Okla- 
homa Supreme  Court  to  the  effect  that  the 
interest  of  a  surviving  spouse  in  restricted 
land  of  a  deceased  full-blood  Five  Tribes 
Indian  can  be  limited  by  the  duly  executed 
will  of  the  decedent,  approved  and  ac- 
knowledged as  provided  by  law  and  that 
the  surviving  spouse  cannot  elect  to  claim 
that  part  of  the  estate  which  such  spouse 
would  have  obtained  through  succession  as 
an  heir-at-law,  under  Oklahoma  Statutes. 
Howard  L.  Woodruff  v.  The  Heirs  of 
Matthew  Henry,  deceased,  et  al.  (Mar.  2, 
1948) 

Petitioner's  claim  of  relationship  to  the 
Indian  decedent  not  established.  The  Act- 
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ing  Commissioner's  finding  of  the  dece- 
dent's heir-at-law  sustained  by  the  record. 
In  accordance  with  the  probate  regula- 
tions, claims  will  not  be  considered  when 
filed  after  the  conclusion  of  the  hearing 
when  the  claimant  had  actual  notice  of  the 
hearing,  neither  will  claims  for  care  be 
given  favorable  consideration  as  charges 
against  the  estate  unless  clear  and  convinc- 
ing proof  is  offered  showing  that  the  care 
was  given  on  a  promise  of  compensation 
and  that  compensation  was  expected. 
Estate  of  Rides  The  Spotted  Horse,  Pro- 
bate 12356-46,  A-25201    (Sept.  28,  1048) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  must  be  submitted 
within  three  years  after  the  date  of  the 
decision  in  the  proceeding. 
Estate  of  Red  Mouth,  Deceased  Arapaho 
Allottee  No.  2361,  Probate  2511-48,  A- 
25204  (Jan.  31,  1949) 

A  claim  against  the  estate  of  a  deceased 
full-blood  Osage  Indian,  who  did  not  hold 
a  certificate  of  competency,  based  on  in- 
debtedness incurred  more  than  three 
months  prior  to  the  date  of  the  death  of 
the  decedent  and  not  approved  or  author- 
ized by  the  Secretary  of  the  Interior  dur- 
ing the  lifetime  of  the  decedent  may  not  be 
paid  from  restricted  funds  to  the  credit 
of  the  decedent's  estate. 

Claim  of  E.  C.  Mullendore  disallowed. 
Estate  of  Howard  M.  West,  Osage  Allot- 
tee No.  839,  Probate  31088-47,  3650-49,  A- 
25649  (Apr.  8,  1949) 

A  petition  for  the  reopening  of  a  deceased 
Indian's  estate  will  not  be  granted  when  it 
is  filed  after  the  expiration  of  the  period 
of  limitations  prescribed  by  the  depart- 
mental regulations. 

In  the  absence  of  an  exception  in  favor 
of  minors,  they  are  barred  by  the  period 
of  limitations  fixed  by  the  regulations,  the 
same  as  adults. 

Estate  of  Belle  Cozad,  Deceased  Kiowa 
Allottee  No.  991,  A-25428  (May  2, 1949) 

Claims  for  compensation  filed  by  rela- 
tives of  a  deceased  Indian  for  services  ren- 
dered to  the  decedent  during  his  lifetime, 
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in  the  absence  of  an  understanding,  either 
expressed  or  implied,  that  the  relative  was 
to  receive  compensation  for  such  services, 
cannot  be  allowed  or  paid  out  of  the  estate. 
Such  services  are  presumed  to  be  gratui- 
tous. 

Estate  of  Ralph  Old  Dog,  Deceased  Fort 
Berthold  Allottee  No.  1082-752a,  Probate 
13554-49,  IA-11  (Oct.  5, 1949) 

Services  rendered  a  deceased  Indian  by 
a  niece,  in  the  absence  of  an  agreement, 
expressed  or  implied,  for  compensation,  are 
presumed  to  be  gratuitous,  and  a  claim 
based  upon  such  services  cannot  be 
allowed. 

Such  a  claim  has  no  greater  merit  be- 
cause the  niece,  and  perhaps  the  decedent, 
assumed  that  the  niece,  as  the  heir  of  the 
decedent,  would  inherit  half  of  his  estate. 
The  devolution  of  the  estate,  which  is  re- 
stricted property,  must  be  determined 
strictly  in  accordance  with  the  laws  of  the 
State  in  which  it  is  located. 
Estate  of  Tah-mah-kah,  Deceased  Coman- 
che Allottee  No.  1957,  IA-16  (Oct.  6,  1949) 

A  claim  for  the  repayment  of  an  advance 
by  a  son  to  both  of  his  parents  over  23 
years  ago  will  not  be  allowed  against  the 
estate  of  the  father  in  view  of  the  failure 
of  the  son  to  file  a  claim  against  his 
mother,  who  predeceaBed  his  father,  and 
in  the  absence  of  satisfactory  proof  that 
the  advance  was  intended  to  be  a  loan. 
Estate  of  To-Pet-Chy,  Probate  2397-48,  IA- 
10  (Dec.  22,  1949) 

The  requirement  of  the  regulations  of  the 
Department  that  a  will  disposing  of  In- 
dians trust  property  be  attested  by  two 
witnesses  is  not  met  by  the  purported  at- 
testation of  an  instrument  by  an  interested 
party  who  acted  as  interpreter  and  by  the 
scrivener  of  the  will  who  could  not  speak 
or  understand  the  language  of  the  dece- 
dent. 

An  instrument  purporting  to  make  a 
testamentary  disposition  of  Indian  trust 
property  does  not  merit  the  approval  of  the 
Department  where  the  testimony  by  the 
persons  whose  signatures  appear  on  the 
instrument  as  witnesses  is  in  irreconcilable 
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conflict  with  respect  to  the  execution  and 
publication  of  the  instrument  by  the  dece- 
dent and  no  other  evidence  respecting  the 
transaction  is  available. 

The  spouse  of  an  heir-at-law  who,  in  the 
absence  of  a  valid  will,  would  be  entitled 
to  share  in  the  estate  of  a  person  making 
a  will  is  an  interested  person  and  cannot 
properly  act  as  interpreter  in  connection 
with  the  making  of  the  will. 

Oral  declaration  made  by  a  decedent 
subsequent  to  the  execution  of  a  will  in- 
valid when  made,  cannot  be  accepted  as  a 
valid  republication  of  the  will. 

Persons  not  related  to  a  decedent  by 
blood  who  undertook  the  responsibility  of 
taking  care  of  the  decedent  and  looking 
after  her  needs  during  the  declining 
years  of  her  life  are  entitled  to  reasonable 
compensation  for  the  services  so  rendered. 
Estate  of  Ah-Teel-Thley,  Deceased  Apache 
Indian,  Allottee  No.  568,  Prolate  1-445- 
1946,  IA-1  (May  19,  1950) 

The  right  of  a  beneficiary  under  a  will 
to  participate  in  the  distribution  of  the 
estate  of  the  testator  is  determined  by  the 
provision  of  the  will,  and  that  right  may 
not  be  enlarged  or  supplemented  by  allow- 
ing the  beneficiary  compensation  for  care 
of  the  testator  in  his  lifetime,  where  the 
testator  had  full  opportunity  during  the 
major  portion  of  the  period  in  which  the 
services  were  rendered  to  change  the  will 
or  make  a  new  will  with  more  favorable 
provisions  for  the  beneficiary. 
Estate  of  Pretty  Horse,  Crow  Allottee  No. 
1614,  IA-22  (July  21,  1950) 

When  a  claimant  testifies  that  the  serv- 
ices rendered  by  the  claimant  to  the 
testatrix,  who  was  her  stepmother,  in  tak- 
ing care  of  her  prior  to  her  last  illness,  were 
intended  to  be  gratuitous,  and  that  she 
would  not  have  expected  any  compensation 
for  such  services  if  the  testatrix  had  recov- 
ered from  her  illness,  payment  for  such 
services  cannot  be  allowed. 

The  alleged  intention  of  the  testatrix  to 
modify  her  will  so  as  to  devise  to  the 
claimant  the  lands  which  the  testatrix  had 
inherited  from  the  claimant's  father  and 
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mother  can  be  given  no  effect  for  thei 
Secretary  of  the  Interior  has  no  authority 
to  reform  a  will,  and  even  though  the  fail- 
ure to  carry  out  the  intention  of  the  testa-  \ 
trix  may  have  been  due  to  malfeasance  of< 
an  agency  official,  the  will  itself  will  not.j 
be  disapproved  when  the  claimant  is  not  an 
heir-at-law  of  the  testatrix,  and  the  agency|  | 
official  charged  with  the  malfeasance  isj 
deceased,  so  that  it  is  improbable  that  the^ 
charge  can  be  satisfactorily  investigated.  I 
Estate  of  Kesiah  Samuel,  Nez  Perce  AllotA 
tee  No.  1669,  Probate  1773-50,  IA-32  (Oct.  I 
20,  1950) 

The  authority  conferred  upon  the  Secre-i: 
tary  of  the  Interior  by  the  act  of  June  25,  Is 
1910,  to  determine  the  heirs  of  deceased 
Indians  does  not  empower  the  Secretary  | 
to  review,  modify,  or  vacate  a  final  deter- 1 
mination  of  heirs  made  prior  to  that  date; 
by  a  court  of  competent  jurisdiction. 

A  proceeding  for  the  determination  of  the 
heirs  of  a  deceased  Indian,  instituted  in  a 
case  over  which  the  Department  has  no 
jurisdiction,  must  be  dismissed. 
Estate  of  Oh-Ste-Wet-Tah,  Probate  14888- 
50,  IA-34  (Nov.  7,  1950) 

A  substantive  regulation  governing  the 
creation  of  a  valid  obligation  to  provide 
compensation  for  care  rendered  to  an  In- 
dian during  his  lifetime  should  not  be  ap- 
plied retroactively  in  disposing  of  claims 
which  relate  to  a  period  antedating  the 
promulgation  of  the  regulation. 

A  promise  to  pay  compensation  for  serv- 
ices alleged  to  have  been  rendered  in  tak- 
ing care  of  an  Indian  decedent  during  his 
lifetime  by  persons  unrelated  to  him  by 
blood  will  not  be  implied  where  the  record 
is  devoid  of  any  showing  that  the  claimants 
ever  asserted  a  claim  for  compensation 
during  the  period  when  the  services  were 
rendered. 

Estate  of  James  Roberts,  Deceased  Fort 
Peck  Allottee  No.  1615,  IA-37  (Dec.  28, 
1950) 

A  restrictive  administrative  regulation 
governing  members  of  the  public  will  not 
be  construed  as  applicable  to  the  U.S.  unless 


509 


INDIAN  LANDS— Continued 

DESCENT  AND  DISTRIBUTION— Con. 
Claims  Against  Estates — Continued 
the  language  of  the  regulation  expressly 
evidences  an  intention  that  the  restriction 
shall  apply  to  the  Govt. 

The  U.S.  is  not  bound  by  a  time  limitation 
in  the  Indian  probate  regulations  regard- 
ing the  filing  of  claims  against  restricted 
Indian  estates,  since  the  provisions  impos- 
ing the  limitation  do  not  specifically  men- 
tion claims  of  the  U.S.  as  being  subject  to 
the  limitation. 

Time  Limitation  on  Filing  Claims  of  the 
United  States  Against  Restricted  Indian 
Estates,  M-36066  (Feb.  6,  1951) 

A  claim  against  the  estate  of  a  deceased 
Indian,  which  is  based  on  a  cash  loan  al- 
leged to  have  been  made  to  the  decedent 
by  the  claimant,  and  as  security  for  which 
the  decedent  is  alleged  to  have  given  a  mort- 
gage on  livestock,  may  be  properly  proved 
only  by  the  production  of  the  note  and 
mortgage  evidencing  the  loan,  or  authenti- 
cated copies  thereof. 

Statutory  provisions  prohibiting  any 
person  employed  in  Indian  affairs  from 
having  any  interest  or  concern  in  any 
trade  with  the  Indians,  except  for,  or  on 
account  of,  the  U.S.,  precludes  the  allow- 
ance of  a  claim  for  compensation  made 
against  the  estate  of  a  deceased  Indian  by 
one  who  was  an  employee  of  the  Indian 
Service  during  the  period  when  the  alleged 
services  were  rendered  to  the  decedent. 
Estate  of  Fred  White  Eagle,  Deceased  Fort 
Peck  Allottee  No.  1026,  IA-35  (Mar.  27, 
1951) 

A  claim  for  care  of  the  decedent  by  her 
sister  must  be  disallowed  in  the  absence  of 
an  agreement  between  them  for  compen- 
sation. 

A  claim  for  funeral  expenses  may  be  al- 
lowed, even  though  made  by  a  sister  of  the 
decedent  30  years  after  her  death,  when 
the  determination  of  the  heirship  made  in 
her  estate  has  been  reopened  and,  as  a  re- 
sult, the  sister,  who  had  previously  been 
determined  to  be  one  of  the  heirs,  has  been 
excluded  from  any  share  in  the  estate. 

Any  claim  to  share  in  an  Indian  estate 
inconsistent  with  the  law  of  a  State  made 
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applicable   to   restricted   Indian   property 
must  be  rejected. 

Estate  of  Bella  Red  Woman  or  Holy 
Woman,  IA-55  (July  13,  1951) 

A  mother's  claim  for  expenses  in  con- 
nection with  the  last  illness  of  her  son 
will  be  denied  in  the  absence  of  a  showing 
that  such  expenses  were  incurred  pursu- 
ant to  a  promise  on  the  part  of  the  dece- 
dent to  compensate  the  mother  for  the 
expenditures. 

Estate  of  Auner  H.  Hall,  Deceased  Black- 
feet  Allottee  No.  751,  IA-76  (Apr.  3,  1952) 

A  petition  for  rehearing,  based  upon 
evidence  which  fails  effectively  to  contro- 
vert the  basis  for  the  initial  decision  in  the 
matter,  will  be  rejected. 

Where,  as  the  result  of  a  routine  exam- 
ination of  a  case  record  relating  to  an  un- 
distributed estate,  it  appears  that  an  heir 
of  a  deceased  Indian  allottee  was  known 
but  inadvertently  omitted  from  the  deter- 
mination of  heirs,  the  Secretary  may,  not- 
withstanding the  omitted  heir's  failure  to 
request  a  rehearing,  order  the  reopening  of 
the  estate  for  the  purpose  of  redetermining 
the  heirs. 

Estate  of  Fred  Grinnell,  Fort  Berthold 
Allottee  No.  1938,  Probate  No.  4573-50, 
IA-30  (Apr.  7,  1952) 

The  informality  of  an  instrument,  which 
is  properly  executed  and  witnessed,  does 
not  affect  its  validity  as  a  last  will  and 
testament  where  it  is  shown  by  competent 
evidence  that  the  instrument  represented 
the  wishes  of  the  testator  with  respect  to 
the  disposition  of  his  property. 
Estate  of  James  Charges  Enemy,  Pine 
Ridge  Allottee  No.  6393,  Probate  No.  13917- 
51,  IA-69  (Apr.  8,  1952) 

Where  a  claim  has  been  approved  by  the 
Department  for  payment  out  of  the  re- 
stricted moneys  of  an  individual  Indian, 
the  claim  is  properly  allowable  against 
the  estate  of  the  Indian  upon  his  death 
and  may  be  paid  out  of  restricted  moneys 
accrued  or  accruing  to  the  credit  of  the 
estate. 

Where  the  Department  found  in  1919, 
in  connection  with  the  probate  of  an  In- 
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dian  estate,  that  the  estate  had  a  valid 
claim  against  an  Indian  on  account  of  un- 
just enrichment,  and  the  Indian  not  only 
failed  to  make  any  objection  to  the  finding 
but  agreed  to  make  restitution,  and  the 
validity  of  the  claim  was  subsequently 
confirmed  by  ancillary  departmental  action 
taken  in  1944  during  the  lifetime  of  the 
Indian,  without  any  objection  being  raised 
by  him,  and  the  Indian  later  died  without 
restitution  in  full  having  been  made,  it  was 
thereafter  too  late  for  objection  to  be  made 
on  behalf  of  his  estate  against  the  validity 
of  the  claim  for  unjust  enrichment. 

The  regulations  (25  CFR  81.24)  apply- 
ing to  claims  against  Indian  estates  the 
provisions  of  State  laws  on  limitations  of 
actions  applies  only  to  claims  of  non- 
Indians,  and  it  has  no  application  where 
the  claimant  is  an  Indian. 

A  claim  against  the  estate  of  an  Indian 
decedent  will  not  be  allowed  when  the 
claimant  fails  to  submit  convincing  evi- 
dence of  the  unpaid  balance  of  his  alleged 
claim. 

Estate  of  Henry  Murdoch,  Deceased  Mexi- 
can Eickapoo  Allottee  No.  122,  Probate 
No.  10947-51,  IA-77  (Apr.  8,  1952) 

An  Indian  custom  adoption,  alleged  to 
have  been  made  prior  to  the  effective  date 
of  the  act  of  July  8,  1940  (54  Stat.  746, 
25  U.S.C.  373a,  1946  Ed.),  cannot  be  recog- 
nized as  valid  unless  the  adoption  is  re- 
corded, as  provided  in  the  act,  during  the 
lifetime  of  the  adoptive  parent 

A  claim  against  an  Indian  estate  which 
is  not  supported  by  the  convincing  evidence 
required  by  25  CFR  81.23(d),  and  which 
was  not  filed  within  the  time  required  by 
25  CFR  81.23(e),  cannot  be  allowed. 
Estate  of  Mark  Fish  Guts,  Probate  No. 
16280-51,  IA-79  (Apr.  21,  1952) 

A  claim  against  an  Indian  estate  for 
loans  made  to  the  decedent  will  be  allowed 
when  the  claimant  submits  convincing  evi- 
dence of  his  claim,  such  as  a  canceled 
check,  a  note,  a  receipt  for  repayment,  and 
notebooks  showing  entries  of  a  running  ac- 
count,  and   there   is  no   evidence   in   the 
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record    to    controvert    the    claim    or    the 
amount  of  the  claim. 
Estate     of     Henry     Murdoch,     Deceased 
Mexican     Kickapoo     Allottee     No.     122, 
Probate   No.    1091,7-51,    IA-77    (July    29, 
1952) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  filed  more  than  33 
years  after  the  Department  had  deter- 
mined the  heir  of  the  Indian  decedent  must 
be  denied  on  the  ground  it  was  not  sub- 
mitted within  the  period  of  time  prescribed 
in  the  departmental  regulations. 
Estate  of  Frank  Belille,  Deceased  Lac 
Courte  Oreille,  No.  613,  Probate  No*. 
111908-17,  7946  52,  I A   87  (Aug.  13.  1952) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  filed  more  than  25 
years  after  the  Department  had  determined 
the  heirs  of  the  Indian  decedent,  and  more 
than  25  years  after  the  petitioner  became 
of  age,  will  be  denied  on  the  ground  that 
it  was  not  submitted  within  the  period  of 
time  prescribed  by  the  departmental 
regulations. 

Estate  of  Ellen  Crow  Wo?nan,  Oglala  Sioux 
Allottee  No.  804,  Probate  6800-27,  11827- 
51,  IA-90  (Sept.  12,  1952) 

The  decision  of  an  Examiner  of  In- 
heritance denying  a  petition  for  rehearing 
will  be  affirmed  where  affidavits  furnished 
to  support  a  claim  of  relationship  to  the 
decedent  are  insufficient  to  overcome  con- 
trary testimony  of  persons  familiar  with 
the  family  history. 

Estates  of  George  and  John  McLean, 
Probate  Nos.  9330-53,  9331-53,  IA-113 
(Feb.  10,  1954) 

Reopening  of  Indian  Heirship  Proceed- 
ings. 

A  petition  for  reopening  an  Indian  heir- 
ship proceeding  filed  more  than  12  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent  must  be  denied 
on  the  ground  it  was  not  submitted  within 
the  period  of  time  prescribed  in  the  Depart- 
ment regulations. 

Estate  of  Leighton  Salakike  (Clayton 
Bobb),  Quinaielt  Allottee  No.  388,  Probate 
9083-54,  IA-134  (Sept.  29,  1954) 
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It   is  proper  for   an   Examiner  of   In- 
heritance to  disallow  a  claim  against  an 
Indian's  estate,  which  was  not  filed  within 
the  period  prescribed  by  the  regulations. 
Estate    of   Zate-Kau-Kau-Komah    (Frank 
Odlety),  Kiowa  Allottee  No.  1385,  Prolate 
20J,6-54,  IA-145  (Oct.  8,  1954) 

Escheat 
Which  set  of  administrators  should  func- 
tion, where  two  sets  had  been  appointed, 
one  from  the  Indian's  county  of  residence, 
and  one  from  the  county  in  which  he  died. 
Our  Department  recommends  that  the  ad- 
ministrators appointed  from  the  county 
where  he  died  should  remain  as  the  bulk 
of  the  estate  was  there  and  it  would  be 
less  costly.  Case  of  L.  F.  Mcrrell,  et  al.  v. 
United  States. 

Letter  to  A.  G.  by  Kloth  signed'  Solicitor 
(Apr.  24, 1944) 

Appeal  of  Idaho  "Wivensaw  Horsehead 
from  the  decision  of  the  Examiner  of  In- 
heritance affirming  the  original  order  deter- 
mining heirs. 

Held:  The  appellant  has  failed  to  estab- 
lish her  claim  as  an  heir  to  the  decedent's 
estate. 

Estate  of  Nancy  Wheeler  (Padzagite 
Tinno),  Fort  Hall  Allottee  No.  511,  Probate 
18768-46,  A-25209  (Oct.  4,  1948) 

A  request  for  the  reconsideration  of  a 
final  department  order  of  escheat  will  be 
denied  where  the  petition  and  supporting 
papers  fail  to  show  persuasively  that  the 
decision  reached  an  improper  or  unjust 
result. 

Estate  of  Meschach  (Mace)  Tipton,  Public 
Domain  Allottee  No.  26,  IA-14  (Jan.  11, 
1951) 

Intestate  Succession 
Lands  involved  were  allotted  originally 
as  surplus  to  Sallie  Sapsucker,  who  died 
intestate.  The  judgment  is  adverse  to  the 
Government. 

Matilda  L.  McCarty  v.  The  Heirs  of  Sallie 
Norton,  nee  Sapsucker,  Deceased  (Nov.  3, 
1943) 
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The  execution,  contemporaneously  with 
the  destruction  of  a  will  by  a  testator,  of 
a  written  instrument,  expressing  his  "de- 
sire that  my  estate  be  distributed  as  intes- 
tate," effectively  revokes  any  and  all  prior 
wills  made  by  him. 

Estate  of  Frank  Mountain  Chief,  A-25668 
(May  9, 1949) 

A  divorce  in  accordance  with  Indian 
custom  may  be  accomplished  unilaterally 
by  either  of  the  parties  to  the  marriage. 
The  fact  of  a  separation,  plus  an  intention 
on  the  part  of  at  least  one  of  the  parties 
that  the  separation  shall  be  permanent,  is 
sufficient  to  terminate  the  marriage. 

The  fact  that  a  married  Indian  couple 
separated  and  never  saw  each  other  again 
during  the  period  of  more  than  two  years 
and  four  months  that  elapsed  prior  to  the 
death  of  the  woman,  and  the  further  fact 
that  the  man  did  not,  during  such  period, 
make  any  sort  of  provision  for  the  woman's 
care  or  support,  warrant  a  conclusion  that 
the  separation  between  them  was  intended 
to  be  permanent  and,  accordingly, 
amounted  to  a  divorce  in  accordance  with 
Indian  custom. 

Estate  of  Sarah  Bruner,  Allotted  Comanche 
Indian,  Probate  Nos.  15857-1948,  3665-1949, 
IA-2  (Sept.  28,  1949) 

A  ceremonial  marriage  of  Indians  living 
in  tribal  relations  may  be  terminated  by  a 
divorce  in  accordance  with  Indian  custom. 

A  divorce  by  Indian  custom  results  if  the 
parties  to  a  marriage  separate  and  either 
party  intends  that  the  separation  shall  be 
permanent.  It  is  immaterial  whether  such 
intention  is  or  is  not  justified  because  of 
cruel  treatment  or  other  wrong  suffered 
from  the  other  party. 

As  a  divorce  in  accordance  with  Indian 
custom  may  be  accomplished  unilaterally 
by  one  party,  it  is  immaterial  that  the 
other  party  may  have  been  mentally  un- 
balanced and  therefore  incapable  of  enter- 
taining any  rational  intention  to  effect  a 
permanent  separation. 

The  fact  that  the  husband,  after  a  perma- 
nent separation,  may  have  attempted  to  be- 
friend his  former  wife  would  not  reestab- 
lish the  marriage  relationship. 
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The  fact  that  the  wife  performed  services 
for  the  benefit  of  the  husband  during  their 
matrimonial  relationship  gives  her  no  right 
to  share  in  his  estate. 

Estate  of  George  Bird  Eagle,  M™'*™e 
Ridge  Sioux  Indian,  IA-13  (Nov.  3,  1949) 

Where  several  attorneys  unite  in  a  com- 
mon defense  of  the  interests  of  their  clients 
against  the  adverse  claim  of  another  in  an 
Osage  Indian's  estate,  it  is  proper  to  regard 
their  employment  as  a  joint  undertaking 
for  the  purpose  of  computing  their  compen- 
sation under  the  departmental  fee  schedule. 
Estate  of  Woodrotv  Pryor,  Unallotted 
Osage  Indian,  Prolate  45251-89,  890-1,9, 
IA-12  (Nov.  30, 1949) 

Where  the  evidence  pertaining  to  the 
adoption  of  a  child  by  Indian  custom  is  con- 
flicting, the  decision  of  the  Examiner  who 
saw,  heard,  and  observed  the  witnesses, 
and  thus  had  full  opportunity  to  weigh 
their  credibility  and  determine  the  extent 
to  which  their  testimony  may  have  been 
colored  by  self-interest,  will  not  be  dis- 
turbed if  the  Examiner's  findings  are  sup- 
ported by  substantial  and  convincing 
evidence  and  by  a  prior  decision  of  the 
Department  in  which  the  adoption  was 
recognized. 

A  decision  of  the  Department  made  prior 
to  the  effective  date  of  the  act  of  July  8, 
1940,  and  recognizing  an  adoption  by  In- 
dian custom  as  effective  to  make  the 
adopted  child  an  heir-at-law  of  a  married 
woman,  constitutes  a  recognition  of  the 
adoption  by  both  the  husband  and  the  wife, 
where  the  decision  was  based  on  positive 
testimony  of  adoption  by  both  adoptive 
parents. 

Estate  of  Alner  Henry  Hall,  Deceased 
Blackfeet  Indian,  Allottee  No.  151,  Prolate 
31016-46,  IA-4  (Dec.  9, 1949) 

The  heirs  of  the  above  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
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as  some  unrestricted  property.  The  Supe- 
rior Court  of  Inyo  County,  Calif.,  entered 
a  decree  of  final  distribution  which  did  not 
recognize  the  wife  as  an  heir  and  which 
included  the  above-mentioned  restricted 
land. 

It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It  is  recommended  that  Justice  take  ac- 
tion to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28,  1950) 
A  request  for  the  reconsideration  of  a 
final  department  order  of  escheat  will  be 
denied  where  the  petition  and  supporting 
papers  fail  to  show  persuasively  that  the 
decision  reached  an  improper  or  unjust 
result. 

Estate  of  Meschach  {Mace)  Tipton,  Public 
Domain  Allottee  No.  26,  IA-14  (Jan.  11, 
L951) 

In  a  case  of  disputed  heirship  to  an 
Indian  estate,  the  finding  of  the  Examiner 
of  Inheritance,  which  is  supported  by  the 
weight  of  the  evidence  and  which  is  in 
accord  with  the  determinations  of  family 
relationships  made  in  prior  departmental 
probate  cases,  will  not  be  disturbed. 
Estate  of  Samuel  White  Bird,  rrol><tt<> 
81123-1946,  IA-39    (Sept.  4,  1951) 

In  a  case  in  which  the  testamentary  ca- 
pacity of  the  testator  is  attacked,  and  the 
evidence  concerning  the  competency  of  the 
testator  is  conflicting,  the  conclusion  of  the 
Kxnminer  of  Inheritance,  who  had  the  op- 
portunity to  observe  the  witnesses,  that 
the  testator  was  competent  to  make  a  will 
will  not  be  disturbed. 

Estate  of  Ko-Tay  {Stephen),  Deceased 
Kiowa  Allottee  No.  2156,  IA-48  (Sept.  10, 
1951) 

The  lack  of  comprehension  of  an  aged 
Indian  testatrix  of  the  full  import  of 
business  transactions,  her  indulgency  oc- 
casionally in  emotional  outbursts,  and  the 
lack  of  clarity  in  her  motives  for  selecting 
the  beneficiary  to  her  estate  are  insuffi- 
cient to  establish  that  at  the  time  of  making 
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her  will  she  was  in  such  a  state  of  senile 
dementia  as  to  lack  testamentary  capacity. 

Estate  of  Movogah  Jackson  George  (Mo- 
bacah  Jackson  or  Mo-vo-gah  Jackson), 
Probate  11797-51,  IA-65  (Oct.  5,  1951) 

When  the  testimony  of  witnesses  in  an 
Indian  probate  proceeding  is  crucial,  and 
the  parties  involved  in  the  proceeding  are 
not  represented  by  counsel,  the  Examiner 
of  Inheritance  should  take  the  initiative 
in  compelling  the  attendance  of  such  wit- 
nesses by  the  issuance  of  subpoenas. 

Estate  of  Elizabeth  Chasing  Haivk,  Probate 
1598-51,  IA-15  (Nov.  29,  1951) 

The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress expressly  directs  otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes 
findings  regarding  the  marital  status  of  the 
deceased  Indian  and  the  legitimacy  of  his 
children,  the  Secretary  is  not  bound  by  the 
provisions  of  State  or  territorial  law  on 
the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent,  an 
Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
another  Indian  woman,  by  whom  he  had 
a  child,  the  evidence  warrants  findings  that 
the  decedent,  by  Indian  custom,  divorced 
the  first  woman  and  married  the  second 
woman.  For  purposes  of  inheritance,  in  so 
far  as  restricted  Indian  estates  are  con- 
cerned, an  Indian  child  is  regarded  as  the 
legitimate  issue  of  its  father  and  is  en- 
titled to  inherit  from  the  father,  irrespec- 
tive of  whether  a  legally  valid  marital  re- 
lationship existed  between  the  parents. 

Estate  of  Joseph  Carter  (Waw-Pe-Che- 
Quan),  Probate  2359-49,  IA-17  (Dec.  13, 
1951) 

A  petition  for  the  reopening  of  Indian 
heirship   proceedings   must   be   submitted 
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within  the  period  of  time  prescribed  in  the 
departmental  regulations. 
Estate  of  Abel  Gravelle,  Flathead  Allottee 
No.  1886,  Probate  16691-51,  IA-75  (Apr.  11, 
1952) 

Marriages  between  members  of  the  Crow 
Tribe  in  Montana  have  been  governed  by 
the  law  of  Montana  since  1938. 

Members  of  the  Crow  Tribe  in  Montana 
could  not  marry  by  Indian  custom  during 
the  period  1948-1949. 

Estate  of  Irma  Louise  Ridesbear,  Unal- 
lotted Crow  Indian,  Probate  No.  14735-50, 
IA-54  (May  12,  1952) 

The  Secretary  is  authorized  to  deter- 
mine the  heirs  of  a  deceased  Indian  allot- 
tee who  died  prior  to  the  expiration  of  the 
trust  period  on  the  allotment ;  and,  in  order 
to  correct  an  erroneous  decision  previously 
made,  he  may  reopen  the  case  and  re- 
determine the  allottee's  heirs. 

Where  a  full-blood  Indian  of  the  White 
Earth  Reservation  died  prior  to  the  ex- 
piration of  the  trust  period  of  his  allot- 
ment, the  question  whether  any  interest  in 
the  allotment  is  now  subject  to  restrictions 
against  alienation,  encumbrance  and  taxa- 
tion depends  upon  whether  any  inherited 
interest  in  the  allotment  is  now  held  by 
full-blood  Indian  heirs. 

Where  the  quantum  of  Indian  blood  pos- 
sessed by  heirs  of  a  deceased  White  Earth 
allottee  is  unknown,  it  would  be  improper 
for  the  Department  to  issue  to  the  heirs 
a  patent  in  fee  without  an  investigation 
to  determine  such  quantum  of  Indian  blood, 
and,  if  any  of  them  are  full-blood  Indians, 
without  determining  that  they  are  com- 
petent to  handle  their  own  affairs. 

Issuance  of  Fee  Patent  for  Allotment  of 
Oz-We-Wush-Co-Be-Nais,  Deceased  White 
Earth  Allottee  No.  2308,  M-35089  (May  28, 
1952) 

A  claim  for  care  given  a  deceased  Indian 
during  his  lifetime  by  one  claiming  to  be  a 
close  relative  will  not  be  allowed  in  the 
absence  of  evidence  showing  that  the  care 
was  given  pursuant  to  a  promise  of  com- 
pensation on  the  part  of  the  decedent  and 
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that  payment  was  expected  by  the  claim- 
ant 

A  claim  of  the  right  to  inherit  an  interest 
in  a  deceased  Indian's  estate  must  be  re- 
jected where  the  entire  estate  of  the  de- 
cedent was  disposed  of  by  a  valid  will  in 
which  no  provision  was  made  for  the  claim- 
ant. 

Estate  of  Tah-Eah-Per  (Post  Oak  Jim), 
Deceased  Comanche  Allottee  No.  1901.  Pro- 
hate  1102-52,  IA-86   (June  24,  1952) 

Where  the  evidence  adduced  at  probate 
hearing  and  rehearing  supports  the  heir- 
ship findings  of  an  Examiner  of  Inherit- 
ance, a  further  hearing  will  not  be  ordered 
to  enable  an  appellant  to  attempt  to  prove 
her  allegation  of  perjury  by  one  of  the 
heirs  who  testified  at  the  rehearing  when 
the  charge  is  wholly  unsupported,  the  ap- 
pellant failed  to  appear  at  the  rehearing, 
and  the  charge  of  perjury  is  inherently 
incredible  in  view  of  the  fact  that  it  is 
extremely  unlikely  that  the  heirs  would 
obtain  any  income  from  the  estate  in  thf 
foreseeable  future. 

Estate   of   Michael   Lenoir,   Probate    No 
112-52,  IA-98  (May  12,  1953) 

The  provisions  of  the  Blackfeet  Law 
and  Order  Code,  as  adopted  in  1937,  abol 
ished  marriage  by  Indian  custom  among 
members  of  the  Tribe  and  subjected  them 
to  the  laws  of  the  State  of  Montana. 

Where  an  Indian  man  and  woman  live 
together  and  hold  themselves  out  publicly 
as  husband  and  wife  for  a  period  of  near- 
ly 10  years,  the  relationship  becomes  a  val- 
id marriage  under  the  laws  of  Montana. 
Estate  of  James  Earrings,  Probate  3521- 
52,  IA-104  (June  16, 1953) 

Although  a  divorce  proceeding  involving 
an  Indian  couple  who  had  been  married  by 
ceremony  may  have  been  ineffective  due  to 
failure  to  enter  a  formal  decree  of  divorce, 
the  parties  must  be  deemed  to  have  been 
divorced  by  Indian  custom  when  they  sep- 
arated soon  after  the  divorce  proceeding 
and  ceased  to  live  together  as  husband  and 
wife. 

Estate  of  Mary  Robedeaux,  Probate 
12669-52,  IA-106  (Oct.  7,  1953) 
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The  Secretary  of  the  Interior  has  no 
jurisdiction  to  probate  interests  in  re- 
stricted or  trust  property  inherited  by  or 
devised  to  Indians  who  are  Canadian 
nationals. 

Probate  of  Estates  of  Canadian  Indians, 
M-36186   (Dec.  18,  1953) 

There  is  no  departmental  regulation  that 
a  petition  for  rehearing  to  an  Examiner  of 
Inheritance,  Bur.  of  Indian  Affairs,  which 
is  not  based  upon  newly  discovered  evi- 
dence be  accompanied  by  sworn  statements 
of  disinterested  persons. 

When  a  petitioner  for  rehearing  fails  to 
serve  a  copy  of  his  petition  upon  an  adverse 
party  pursuant  to  an  order  of  an  Examiner 
of  Inheritance,  but  the  adverse  party  is 
not  harmed  thereby,  is  not  taken  by  sur- 
prise, and  answers  the  petition,  the  failure 
to  serve  the  petition  is  not  an  adequate 
ground  for  denying  the  same. 

When  there  was  insufficient  interroga- 
tion of  the  witnesses  at  the  hearing  to  bring 
out  the  complete  facts,  because  of  an  al- 
leged deceit  practiced  upon  the  appellant, 
and  the  appeal  presents  evidence  tending 
to  create  grave  doubts  as  to  the  correctness 
of  the  heirship  determination,  a  decision 
of  an  Examiner  of  Inheritance  denying  the 
petition  for  rehearing  will  be  reversed,  and 
the  case  will  be  remanded  for  a  hearing. 
Estate  of  Jeanette  Scott  Edland,  Probate 
No.  2214-53,  IA-107  (Jan.  6,  1954) 

In  a  case  in  which  the  testamentary 
capacity  of  the  testatrix  is  attacked,  and 
the  evidence  concerning  the  competency 
of  the  testatrix  is  conflicting,  the  conclu- 
sion of  the  Examiner  of  Inheritance,  who 
had  the  opportunity  to  observe  the  wit- 
nesses, that  the  testatrix  was  competent  to 
make  a  will,  will  not  be  disturbed. 
Estate  of  Elizabeth  Chasing  Hawk,  Nee 
His  Red  Horse,  Deceased,  Standing  Rock 
Sioux  Allottee  No.  3361,  IA-117  (Jan.  6, 
1954) 

A  holographic  will  made  by  a  Tlingit 
Indian  Woman  of  Alaska  who  died  leaving 
trust  property  is  valid  as  a  disposition  of 
such   property,   notwithstanding  the  fact 
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that  such  a  will  may  be  valid  under  the  ter- 
ritorial law  of  Alaska. 

Advancements  which  must  havt.  been 
made  against  nontrust  property  will  not  be 
considered  by  the  Department,  and  the 
allowance  of  such  advancements  is  not  in 
any  event  permitted  by  the  Department's 
probate  regulations. 

Estate  of  Matilda  K.    Tamaree,  Prolate 
No.  11640-53,  IA-118  (Jan.  18,  1954) 


A  claim  for  care  of  a  deceased  Indian 
and  reimbursement  for  travel  expenses  al- 
leged to  have  been  advanced  must  be  dis- 
allowed when  the  claimant  is  a  close  rela- 
tive of  the  decedent  and  the  record  shows 
that  the  services  and  advances  were 
gratuitous. 

Estate  of  Alvin  Brown,  Prolate  No.  6276- 
54, 1  A— 126  (May  13, 1954) 

In  a  case  of  disputed  heirship  to   an 

Indian  estate,  the  finding  of  the  Examiner 

of  Inheritance,  which  is  supported  by  the 

weight  of  the  evidence,  and  which  is  in 

■    accord  with  a  departmental  determination 

s    of  family  relationships  made  in  a  prior 

n    probate  case,  will  not  be  disturbed. 

e  Estate  of  Alvira  (Theresa)  Connolly— 
d  Prolate  No.  7541-54,  IA-127  (July  26, 
:  , 1954) 

Where   the  testamentary  capacity  of  the 
testator  is  attacked,  and  the  evidence  con- 
f    cerning  his  competency  is  conflicting,  and 
I    his  competency  is  supported  by  the  positive 
.    testimony  of  two  physicians  who  had  at- 
tended him,  the  attorney  who  prepared  the 
will,  the  witnesses  to  the  will,  and  the  fact 
that  the  terms  of  the  will  were  not  un- 
1    natural,  no  sufficient  basis  exists  for  dis- 
0    approval  of  the  will  by  the  Department 
in  the  exercise  of  its  administrative  dis- 
t    cretion  under  the  applicable  statute. 
i 
6, 


Roberta  Smith,  Indian  Bureau  file  6076- 
54,IA-140  (Aug.  9, 1954) 


In  a  case  of  disputed  heirship  to  an 
Indian  estate,  the  findings  of  the  Examiner 
of  Inheritance  which  is  supported  by  the 
weight  of  evidence  and  which  is  in  accord 
with  departmental  determinations  of  fam- 
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ily   relationships   made   in   prior  probate 
cases,  will  not  be  disturbed  on  appeal. 

Estate  of  Poiv-We-To-Waup  (Guy),  Co- 
manche Allottee  No.  2453,  Probate  2131- 
54,  IA-137  (Sept.  28,  1954) 

Presumption  of  Death 

The  statutory  authority  of  the  Secretary 
of  the  Interior  to  determine  the  heirs  of 
deceased  Indians  carries  with  it,  by  neces- 
sary implication,  the  authority  to  deter- 
mine whether  a  particular  Indian  is  de- 
ceased ;  and,  in  a  proper  case,  the  Secre- 
tary of  the  Interior  may  rely  upon  a 
presumption  of  death  and  order  the  dis- 
tribution of  the  restricted  estate  of  the 
decedent. 

When  an  Indian  has  been  absent  from 
his  home  for  32  years,  without  any  in- 
formation being  received  concerning  his 
whereabouts  or  continued  existence,  and 
the  circumstances  of  the  case  indicate  that 
no  other  presumed  explanation  of  the  long 
absence  would  be  as  convincing  as  the 
presumption  of  his  death  during  that  pe- 
riod, it  is  proper  for  the  Secretary  of  the 
Interior  to  presume  his  death  and  to  set 
in  motion  proceedings  for  the  determina- 
tion of  his  heirs  and  the  distribution  of 
his  restricted  estate. 

Determination  of  Heirs  of  Columbus  Tulee, 
M-36127  (Apr.  17,  1952) 

Wills 
Order  disapproving  will  and  determina- 
tion of  heirs.  Reversed  in  part. 

Estate  of  An-na-ne  (Au-na-ne),  Deceased 
Caddo  Allottee  No.  98,  Probate  17499-45, 
A-24225  (Apr.  12,  1946) 

Appeal  from  Office  of  Indian  Affairs. 

Petition  of  Susie  Jim  and  others  for  re- 
hearing denied  in  the  matter  of  Acting 
Commissioner's  decision  in  approving  the 
will  of  Susie  Wichita,  deceased  Pawnee 
Allottee  No.  192,  who  died  on  Feb.  17,  1945, 
at  the  age  of  100  years. 

Estate  of  Susie  Wichita,  Deceased  Paw- 
nee Allottee  No.  192,  Probate  28292-45, 
A-24284  (May  24,  1946) 
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Order  disapproving  will  and  determina- 
tion of  heirs. 

Estate  of  Shout  At  or  James  Shot  At, 
Probate  11965-45,  A-24305  (Sept.  25, 1946) 

The  approval  by  the  Secretary  of  the  In- 
terior of  a  will  executed  by  an  Osage  In- 
dian, under  which  the  Indian  gives  an  in- 
terest in  an  Osage  headright  to  persons  of 
Indian  blood  ''absolutely  and  free  and  clear 
of  any  conditions  or  restrictions  whatever" 
will  not  remove  the  restrictions  against 
alienation  which  exist  when  Osage  head- 
rights  are  owned  by  persons  of  Indian 
blood. 

Approval  of  Will  of  Deceased  Osage  In- 
dian, M-34857  (Feb.  13,  1947) 

Petition  of  Mary  Susan  Lamoose  for  re- 
hearing denied. 

Evidence  held  sufficient  to  support  Act- 
ing Commissioner's  approval  of  will  and 
his  finding  that  testatrix  was  compe- 
tent and  not  unduly  influenced  to  make  her 
will.  Acting  Commissioner's  approval  of 
will  and  denying  a  petition  for  rehearing 
affirmed. 

As  between  relatives  (aunt  and  niece) 
services  given  by  one  to  the  other  will,  in 
absence  of  agreement,  express  or  implied, 
between  the  parties,  be  regarded  as  gra- 
tuitous and  not  the  proper  basis  for  pres- 
entation of  a  valid  claim  against  the 
estate. 

Estate  of  Lucy  Finley  Cunmah,  Deceased 
Flathead  Allottee  No.  586,  Probate 
115^0-46,  A-24510   (Feb.  14,  1947) 

Appeal  from  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs,  dated 
Apr.  4,  1947,  denying  her  petition  for  a 
rehearing  in  the  matter  of  the  Acting  Com- 
missioner's action  approving  the  will  of 
Matilda  Levi,  who  died  on  Apr.  25,  1945. 
Estate  of  Matilda  Levi,  Deceased  Nez  Perce 
Allottee  No.  236.  Probate  27905-46,  A- 
24653  (Nov.  3, 1947) 

Denial  of  appeal  of  Dora  Arviso  Rogers 
from  order  disapproving  will. 
Estate  of  Tomas  Arvisa  or  Thomas  Arviso, 
Rincon  Allottee  No.  16,  Probate  32438-46, 
30891-47,  A-24706  (Nov.  14,  1947) 
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Asserted  denials  by  a  testator  that  he 
had  made  a  will  might  have  been  prompted 
by  a  strong  desire  on  his  part  to  protect 
his  right  of  privacy  concerning  a  matter 
which  was  strictly  his  own  affair,  and  he 
was  fully  justified  in  refusing  to  discuss 
his  will  or  to  deny  or  affirm  its  existence 
as  he  saw  fit.  Notwithstanding  any  state- 
ments by  the  testator,  the  record  shows 
that  he  made  his  will,  which  instrument 
was  never  destroyed  or  revoked. 

The  will  is  not  unnatural.  The  whole 
point  of  making  a  will  is  to  exclude  the 
heirs-at-law  from  sharing  in  the  estate 
or  to  change  the  proportions  which  they 
could  otherwise  receive  under  the  law  of 
descent  and  distribution.  However,  the  dis- 
inherited heirs  are  not  closely  related  to 
the  testator,  neither  is  there  any  indication 
that  they  were  the  natural  objects  of  the 
testator's  bounty  as  compared  with  the 
beneficiary  who  was  named  in  the  will. 

Estate  of  Harry  Anderson,  Deceased  Nez 
Perce  Allottee  No.  1591.  Probate  28317-46, 
A-24677  (Nov.  21,  1947) 

1.  The  offer  of  newly  discovered  evidence 
in  support  of  an  appeal  is  not  proper  and 
cannot  be  considered  in  that  respect. 

2.  Proof  of  that  character  could  have 
been  considered  in  connection  with  the 
petitioner's  request  for  a  rehearing,  but 
even  assuming  that  it  had  been  so  pre- 
sented, such  proof  nevertheless  was  in- 
sufficient to  refute  more  convincing  evi- 
dence in  the  record  concerning  the 
competency  of  the  Indian  allottee  in  ques- 
tion to  execute  her  last  will  and  testament. 

3.  The  finding  of  the  Acting  Commis- 
sioner of  Indian  Affairs  that  the  Indian  al- 
lottee was  competent  to  execute  her  last 
will  and  testament  is  supported  by  the 
record  and  should  not  be  disturbed. 

4.  The  finding  of  the  Acting  Commission- 
er that  claims  for  personal  services  to  the 
deceased  allottee  should  be  disallowed  is 
also  proper  because  of  the  apparent  lack 
of  any  agreement  that  payment  was  to 
be  made  by  the  decedent  or  was  expected 
by  the  claimants  at  the  time  the  personal 
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services  in  question  are  alleged  to  have 
been  rendered. 

Estate  of  Shows  in  a  Crowd,  Deceased 
Crow  Allottee  No.  1813,  Probate  42574-46, 
A-24813  (Feb.  25, 1948) 

An  appeal  in  the  case  is  not 
recommended. 

Present  suit  is  to  quiet  title  to  land 
which  was  allotted  to  Matthew  Henry. 
Plaintiff's  title  is  based  upon  two  tax  deeds. 

Trial  court  followed  decisions  of  Okla- 
homa Supreme  Court  to  the  effect  that  the 
interest  of  a  surviving  spouse  in  restricted 
land  of  a  deceased  full-blood  Five  Tribes 
Indian  can  be  limited  by  the  duly  executed 
will  of  the  decedent,  approved  and  ac- 
knowledged as  provided  by  law  and  that 
the  surviving  spouse  cannot  elect  to  claim 
that  part  of  the  estate  which  such  spouse 
would  have  obtained  through  succession  as 
an  heir-at-law,  under  Oklahoma  Statutes. 
Hoicard  L.  Woodruff  v.  The  Heirs  of 
Matthew  Henry,  deceased,  et  al.  (Mar.  2, 
1948) 

Denial  of  petition  of  Pauline  Riddle  for 
rehearing  affirmed. 

Estate  of  June  George  Riddle  Billy,  De- 
ceased Klamath  Allottee  Ng.  332,  Probate 
35139-47    (F-106-47),   A-25216    (June   4, 
11948) 

Appeal  of  Teannie  Jack  Wagon  Hill  from 
decision  of  Examiner  of  Inheritance  dis- 
approving will  of  decedent. 
Estate    of   Lavern    Wagon,    Probate    No. 
11206-U,  A-24459  (June  4, 1948) 

Petition  for  Mrs.  Tom  Joe  for  rehearing 
denied. 

Estate  of  Teypum  Popkiawahnee,  Yakima 
Allottee  No.  1380,  Probate  35257-47,  A- 
1 25366  (June  10, 1948) 

Denial  of  petition  of  Ellen  H.  E.  Ellen- 

,  >  wood  and  Lucy  Johnson  for  rehearing. 

•Estate  of  Annie  Hill   (Ela-wah-win-my) , 

Deceased   Nez   Perce   Allottee   No.    1908. 

,    Probate  27906-46,  A-25188  (June  11, 1948) 

Will  of  decedent  held  to  represent  her 
wishes,  and  record  does  not  support  claim 
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An  erroneous  description  of  a  beneficiary 
in  a  will  does  not  vitiate  the  devise  or  be- 
quest to  such  beneficiary,  and  the  misnomer 
may  be  disregarded  if  there  is  sufficient 
other  information  to  identify  the  benefi- 
ciary with  reasonable  certainty. 
Estate    of    Matilda    Levi,    Deceased    Nez 
Perce  Allottee  No.  236.  Probate  27905-46, 
A-25409  (July  27, 1948) 

The  decision  affirms  the  order  of  the 
Acting  Commissioner  of  Indian  Affairs  ap- 
proving the  will  made  hy  the  decedent  on 
Apr.  24, 1936,  and  disapproving  a  later  will 
executed  by  the  decedent  on  Oct.  29,  1941, 
when  she  was  confined  to  a  hospital  and 
undergoing  treatment  for  acute  alcoholism. 
Estate  of  Ruth  B.  DeHanas  Long,  Probate 
No.  5230-48,  A-25220  (Sept.  21,  1948) 

Where  questions  relating  to  testamen- 
tary capacity  and  freedom  from  duress 
cannot  be  resolved  on  an  appeal  record 
containing  conflicting  and  irreconcilable 
statements  by  the  interpreter  and  chief 
disinterested  witness  to  the  will,  the  ap- 
proval of  decedent's  will  of  Nov.  6,  1944, 
by  the  Acting  Commissioner  of  Indian  Af- 
fairs, on  May  12,  1945,  will  be  suspended 
and  the  case  remanded  to  the  Examiner 
of  Inheritance  for  further  hearing. 
Estate  of  Charles  E.  Adams,  Deceased 
Caddo  Allottee  No.  840,  Probate  17689-45, 
A-24684  (Dec.  24,  1948) 

The  execution,  contemporaneously  with 
the  destruction  of  a  will  by  a  testator,  of 
a  written  instrument,  expressing  his  "de- 
sire that  my  estate  be  distributed  as  in- 
testate," effectively  revokes  any  and  all 
prior  wills  made  by  him. 
Estate  of  Frank  Mountain  Chief,  A-25668 
(May  9, 1949) 

A  testator  does  not  necessarily  lack  ca- 
pacity to  make  a  will  merely  because  he 
has  a  malignant  tumor  of  the  brain. 

Undue  influence  in  the  making  of  a  will 
is  not  established  by  proof  of  suggestions 
or  attempted  persuasions  on  the  part  of  the 
testator's  wife  that  a  will  be  made. 
Estate  of  James  Osborne,  Probate  No. 
26081—48,  IA-5,  (Sept.  21,  1949) 
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It  is  proper  to  deny  a  petition  for  rehear- 
ing in  the  matter  of  the  approval  of  the  last 
will  and  testament  of  a  deceased  Indian 
where  the  record  satisfactorily  shows  that 
the  will  was  properly  executed  by  one  pos- 
sessing the  requisite  capacity. 
Estate  of  Jennie  Baker  Jimmie,  Deceased 
Fort  Hall  Allottee  No.  376,  IA-6  (Nov.  21, 
1949) 

A  rehearing  will  be  ordered  in  a  case 
such  as  this  in  which  a  number  of  disin- 
terested witnesses,  including  one  of  the  wit- 
nesses to  the  will,  who  were  well  acquainted 
with  the  testatrix,  file  affidavits  contain- 
ing statements  which,  if  true,  would  indi- 
cate that  the  testatrix  was  in  a  state  of 
senile  dementia. 

Estate  of  Elizabeth  Chasing  Hawk,  Probate 
No.  17385,  IA-15  (Nov.  21,  1949) 

The  sale  by  the  testator  of  a  tract  of 
allotted  land  previously  devised  by  him  re- 
sulted only  in  the  ademption  of  this  par- 
ticular devise,  and  it  did  not  effect  a  revo- 
cation of  his  will  in  its  entirety. 
Estate  of  Samuel  Allison  {Tatunkasica) , 
Fort  Peck  Allottee  No.  11,  IA-7  (Jan.  5, 
1950) 

A  Special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  Interior 
to  allot  the  lands  of  an  Indian  reservation 
in  conformity  with  allotment  procedures 
prescribed  by  the  Secretary,  properly  de- 
clined to  consider  objections  there  which 
the  Secretary  had  theretofore  considered 
and  finally  rejected. 

The  right  to  an  allotment  of  land  on  an 
Indian  reservation,  with  respect  to  which 
all  members  of  the  band  occupying  the  res- 
ervation stand  on  an  equal  footing,  is  a 
mere  float  giving  the  member  no  interest 
in  any  specific  property  until  such  time  as 
the  right  is  identified  through  the  allot- 
ment process  with  a  particular  tract  of 
land. 

Other  things  being  equal,  priority  of 
selection  and  not  priority  of  birth  deter- 
mines the  right  to  allotment  of  a  specific 
tract  of  land  which  is  covered  by  conflict- 
ing selections. 
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The  usual  rule  that  the  heirs  of  a  de- 
ceased member,  who  had  acquired  during 
his  lifetime  an  inheritable  or  descendable 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allot- 
ment right,  is  without  application  where 
the  claim  of  the  heirs  has  been  presented 
to  and  finally  rejected  by  a  court  of  com- 
petent jurisdiction. 

Where  allotment  schedules  have  been 
regularly  and  properly  prepared  by  a  Spe- 
cial Allotting  Agent  in  conformity  with  al- 
lotment instructions  issued  by  the  Secre- 
tary of  the  Interior,  the  action  of  the 
Special  Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  af- 
firmance is  without  prejudice  to  the  right 
of  Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections  if 
they  so  desire  of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Calimte 
or  Palm  Springs  Indian  Reservation  in 
California,  IA-21  (Feb.  1,  1950) 

The  fact  that  the  son  of  the  testatrix 
may  have  quarreled  with  her  and  abused 
her  would  not  invalidate  the  testatrix' 
will,  since  it  does  not  appear  that  such 
conduct  was  adopted  as  a  calculated  means 
of  influencing  the  testatrix  in  connection 
with  the  making  of  her  will  or  that  it 
actually  influenced  her. 

In  making  her  will,  there  was  no  legal 
obligation  on  the  testatrix  to  divide  her 
estate  equally  among  her  children. 
Estate  of  Jennie  Siers,  Oglala  Allottee  No. 
4842,  Probate  7150-/f9,  IA-23  (Mar.  23, 
1950) 

Limitations  prescribed  by  State  law  have 
no  bearing  on  the  validity  of  wills  made 
by  Indians  in  disposing  of  trust  allotments 
or  restricted  personal  property,  unless 
such  provisions  have  been  adopted  in  the 
regulations  promulgated  by  the  Secretary 
of  the  Interior  respecting  Indian  wills. 

Sec.  4  of  the  Indian  Reorganization  Act 
did  not  modify  or  affect  the  right  of  In- 
dians to  dispose  of  such  property  by  will, 
without  regard  to  any  limitations  imposed 
by  State  law. 
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An  Indian  woman,  in  disposing  of  such 
property  by  will,  is  not  required  by  the 
regulations  of  the  Secretary  of  the  Interior 
to  make  any  provision  for  her  surviving 
husband. 

Estate  of  Ke  To  Sah  Jefferson,  Probate 
No.  14587-^9,  IA-19  (May  4,  1950) 

The  requirement  of  the  regulations  of 
the  Department  that  a  will  disposing  of 
Indians  trust  property  be  attested  by  two 
witnesses  is  not  met  by  the  purported  at- 
testation of  an  instrument  by  an  interested 
party  who  acted  as  interpreter  and  by 
the  scrivener  of  the  will  who  could  not 
speak  or  understand  the  language  of  the 
decedent. 

An  instrument  purporting  to  make  a 
testamentary  disposition  of  Indian  trust 
property  does  not  merit  the  approval  of 
the  Department  where  the  testimony  by 
the  persons  whose  signatures  appear  on 
the  instrument  as  witnesses  is  in  irrecon- 
cilable conflict  with  respect  to  the  execu- 
tion and  publication  of  the  instrument  by 
the  decedent  and  no  other  evidence  re- 
specting the  transaction  is   available. 

The  spouse  of  an  heir-at-law  who,  in  the 
absence  of  a  valid  will,  would  be  entitled 
to  share  in  the  estate  of  a  person  making  a 
will  is  an  interested  person  and  cannot 
properly  act  as  interpreter  in  connection 
with  the  making  of  the  will. 

Oral  declaration  made  by  a  decedent 
subsequent  to  the  execution  of  a  will  in- 
valid when  made,  cannot  be  accepted  as  a 
valid  republication  of  the  will. 

Persons  not  related  to  a  decedent  by 
blood  who  undertook  the  responsibility  of 
taking  care  of  the  decedent  and  looking 
after  her  needs  during  the  declining  years 
of  her  life  are  entitled  to  reasonable  com- 
pensation for  the  services  so  rendered. 
Estate  of  Ah-Teel-Thley,  Deceased  Apache 
Indian,  Allottee  No.  568,  Probate  14445- 
1946,  IA-1   (May  19,  1950) 

The  right  of  a  beneficiary  under  a  will 
to  participate  in  the  distribution  of  the 
estate  of  the  testator  is  determined  by  the 
provision  of  the  will,  and  that  right  may 
not  be  enlarged  or  supplemented  by  allow- 
ing the  beneficiary  compensation  for  care 


INDIAN  LANDS— Continued 

DESCENT  AND  DISTRIBUTION— Con. 
Wills — Continued 
of  the  testator  in  his  lifetime,  where  the 
testator  had  full  opportunity  during  the 
major  portion  of  the  period  in  which  the 
services  were  rendered  to  change  the  will 
or  make  a  new  will  with  more  favorable 
provisions  for  the  beneficiary. 
Estate  of  Pretty  Horse,  Crow  Allottee  No. 
1674,  IA-22  (July  21,  1950) 

When  the  attesting  witnesses  to  the  will 
of  an  aged  testatrix  give  clear  and  positive 
testimony  that  she  fully  understood  what 
disposition  she  was  making  of  her  estate, 
and  she  left  her  estate  to  the  two  friends 
who  had  been  caring  for  her  in  her  declin- 
ing years,  an  offer  of  proof,  after  the  hear- 
ing, by  a  distant  cousin  of  the  testatrix  who 
had  been  represented  at  the  hearing  that 
she  was  in  poor  physical  condition,  had 
complained  of  her  treatment  by  the  devisees 
under  her  will,  and  had  indulged  in  acts  of 
aberrant  whimsicality,  cannot  be  accepted 
for  the  purpose  of  establishing  that  the 
testatrix  was  in  such  a  continuous  state  of 
senile  dementia  that  she  lacked  the  requi- 
site mental  capacity  to  make  a  will. 
Estate  of  Lucy  Phillips  Carl,  IA-31 
(July  25, 1950) 

The  will  of  an  aged  Indian  woman  who 
at  the  time  of  making  her  will  was  bed- 
ridden, whose  eyesight  was  defective,  and 
who  could  not  read  or  understand  the 
English  language,  should  be  disapproved 
when  irregularities  in  the  execution  of  her 
will  are  shown  to  have  existed,  and  her 
wishes  were  interpreted  to  the  scrivener  of 
the  will  by  close  relatives. 
Estate  of  Eah-che-pe  (Sapesa  Polecat), 
Probate  No.  8955-50,  IA-24  (Sept.  21, 
1950) 

The  heirs  of  the  above  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Su- 
perior Court  of  Inyo  County,  Calif.,  en- 
tered a  decree  of  final  distribution  which 
did  not  recognize  the  wife  as  an  heir  and 
which  included  the  above-mentioned  re- 
stricted land. 
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It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It  is  recommended  that  Justice  take 
action  to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28, 1950) 

When  a  claimant  testifies  that  the  serv- 
ices rendered  by  the  claimant  to  the  testa- 
trix, who  was  her  stepmother,  in  taking 
care  of  her  prior  to  her  last  illness,  were 
intended  to  be  gratuitous,  and  that  she 
would  not  have  expected  any  compensation 
for  such  services  if  the  testatrix  had  re- 
covered from  her  illness,  payment  for  such 
services  cannot  be  allowed. 

The  alleged  intention  of  the  testatrix  to 
modify  her  will  so  as  to  devise  to  the  claim- 
ant the  lands  which  the  testatrix  had  in- 
herited from  the  claimant's  father  and 
mother  can  be  given  no  effect  for  the  Secre- 
tary of  the  Interior  has  no  authority  to 
reform  a  will,  and  even  though  the  failure 
to  carry  out  the  intention  of  the  testatrix 
may  have  been  due  to  malfeasance  of  an 
agency  official,  the  will  itself  will  not  be 
disapproved  when  the  claimant  is  not  an 
heir-at-law  of  the  testatrix,  and  the  agency 
official  charged  with  the  malfeasance  is 
deceased,  so  that  it  is  improbable  that  the 
charge  can  be  satisfactorily  investigated. 
Estate  of  Kesiah  Samuel,  Nez  Perce  Allot- 
tee No.  1669,  Prolate  1773-50,  IA-32 
(Oct.  20, 1950) 

The  decision  of  the  Acting  Commissioner 
of  Indian  Affairs  approving  a  will  must  be 
affirmed  where  the  evidence  obtained  upon 
rehearing  establishes  the  capacity  of  the 
testator  to  make  a  will,  notwithstanding  his 
very  poor  physical  condition,  due  to  pul- 
monary tuberculosis,  and  the  genuineness 
of  the  will,  notwithstanding  the  inability  of 
the  scrivener  to  understand  the  Caddo 
tongue  in  which  the  testator  communicated 
his  wishes  to  the  scrivener. 
Estate  of  Charles  E.  Adams,  Caddo  Allot- 
tee No.  840,  Prolate  17689-45,  A-24684 
(Nov.  17, 1950) 

Under  the  law  of  the  State  of  Oklahoma, 
a  child  born  in  wedlock  is  presumed  to  be 


INDIAN  LANDS — Continued 

DESCENT  AND  DISTRIBUTION—  Con. 
Wills — Continued 
the  legitimate  issue  of  the  marriage,  and 
the  presumption  of  legitimacy  may  be  ques- 
tioned only  by  the  husband  or  wife  or  by  the 
descendant  of  one  or  both  of  them. 

A  finding  of  legitimacy  will  not  be  dis-  , 
turbed  on  appeal  where  such  finding  is 
abundantly  supported  by  evidence  in  the 
record  of  the  particular  proceeding  and 
also  by  evidence  presented  in  prior  depart- 
mental proceedings  where  that  issue  was 
pertinent. 

Estate  of  Rolla  Warrior,   Ponca  Allottee 
Xo.  54,  IA-36  (Jan.  8, 1951) 

An  intention  to  revoke  a  will  must  be 
accompanied  by  the  necessary  physical  act 
by  which  the  will  is  actually  revoked  or 
destroyed. 

The  fact  that  a  testatrix'  request  of  an 
employee  of  the  Indian  Agency  having  ju- 
risdiction over  her  aff  lira  to  deliver  to  her 
for  destruction  a  will  which  had  been  pre- 
pared for  her  by  agency  employees  was  re- 
fused would  not  alone  constitute  a  revoca- 
tion of  the  will,  particularly  in  a  situation 
where  the  testatrix  lived  more  than  three 
years  after  the  incident  and  took  no  further 
step  to  r<>\  oke  the  will. 
Estate  of  Esa-Tah-IIa  {Ese-Tah-Ha), 
Apache  Ml<>it<<  \,,.  .'*;/,  Probate  8843-51, 
IA-57   (Jan.  22.  1951) 

A  contention  that  an  Indian  testator  was 
in  an  intoxicated  condition  when  he  made 
and  executed  his  will  must  be  rejected 
when  the  will  was  executed  in  an  Indian 
Agency  office,  and  the  attesting  witnesses 
to  the  will  testified  that  the  testator  ap- 
peared to  be  in  the  possession  of  his  facul- 
ties at  the  time  of  the  execution  of  the  will.     ( 

The  fact  that  two  nieces  of  the  testator, 
with  whom  he  had  lived  for  many  years, 
and  who  were  among  the  minor  benefici- 
aries of  his  will,  may  have  driven  him  to 
the  Indian  agency  office  where  the  will  was 
made  is  no  indication  that  the  will  was  ob- 
tained by  the  undue  influence  of  the  nieces. 

An  Indian's  will,  made  in  an  Indian 
agency  office,  is  valid,  notwithstanding  the 
fact  that  it  consists  of  a  printed  form  to 
which  an  unauthenticated  sticker  contain- 
ing the  specific  devises  made  by  the  testator 
is  attached,  when  the  contents  of  the  will 
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are  authenticated  by  the  testimony  of  a 
witness  who  interpreted  the  testator's 
wishes  to  the  scrivener  of  the  will,  and  the 
will  remained  in  the  custody  of  the  Indian 
agency  officials  at  all  times  subsequent  to 
its  execution. 

A  will  executed  by  an  Indian  testator 
will  not  be  deemed  to  have  been  revoked 
by  the  execution  of  a  second  will  when  the 
testator,  while  still  living,  made  a  sworn 
statement  from  which  it  is  clear  that  the 
first  will  still  expressed  his  wishes  con- 
cerning the  disposition  of  his  estate  and  the 
second  will  did  not. 

Estate  of  Charley  Kowtahlikt,  IA-53 
(Aug.  1,  1951) 

The  law  of  the  State  of  Oklahoma  on  the 
revocation  of  wills  has  no  applicability  to 
the  will  of  a  Comanche  Indian  domiciled  in 
that  State,  devising  trust  property  situated 
in  Oklahoma. 

The  mere  fact  of  a  subsequent  marriage 
does  not  revoke  a  will  made  by  an  Indian 
under  Federal  law  and  regulation  for  the 
purpose  of  devising  restricted  or  trust 
property. 

Estate  of  Lyotn  Saupitty,  Comanche  Allot- 
tee No.  2568,  IA-52  (Aug.  13,  1951) 

In  a  case  in  which  the  testamentary  ca- 
pacity of  the  testator  is  attacked,  and  the 
evidence  concerning  the  competency  of  the 
testator  is  conflicting,  the  conclusion  of  the 
Examiner  of  Inheritance,  who  had  the  op- 
portunity to  observe  the  witnesses,  that  the 
testator  was  competent  to  make  a  will,  will 
not  be  disturbed. 

Estate  of  Ko-Tay  (Stephen),  Deceased 
Kioiva  Allottee  No.  2156,  IA-48  (Sept.  10, 
1951) 

When  the  testimony  of  witnesses  in  an 
Indian  probate  proceeding  is  crucial,  and 
the  parties  involved  in  the  proceeding  are 
not  represented  by  counsel,  the  Examiner 
of  Inheritance  should  take  the  initiative  in 
compelling  the  attendance  of  such  wit- 
nesses by  the  issuance  of  subpoenas. 
Estate  of  Elizabeth  Chasing  Hawk,  Pro- 
bate 1593-51,  IA-15  (Nov.  29,  1951) 

A  request  for  reconsideration  of  the  ac- 
tion of  the  Department  in  approving  the 
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will  of  a  deceased  native  of  Alaska,  which 
is  based  on  an  allegation  of  undue  influence, 
will  be  denied  where  no  evidence  is  fur- 
nished in  support  of  the  allegation. 

Where  the  description  contained  in  a  de- 
vise in  a  will  is  incomplete,  the  devise  may 
properly  be  construed  to  convey  the  prop- 
erty intended  to  be  conveyed  by  the 
testator. 

Estate  of  St.  Clair  Johnson,  Probate  7298- 
45,  IA-9  (Mar.  11,  1952) 

It  is  proper  to  deny  a  petition  for  re- 
hearing in  the  matter  of  the  approval  of 
the  last  will  and  testament  of  a  deceased 
Indian  where  attesting  witnesses  give  clear 
and  positive  testimony  that  the  testator 
possessed  the  requisite  testamentary  ca- 
pacity, fully  understood  the  provisions  of 
the  will,  and  the  will  was  properly 
executed. 

The  mere  fact  that  a  beneficiary  in  a 
will  was  in  position  to  exert  undue  influ- 
ence on  the  testator  is  insufficient  to  es- 
tablish the  invalidity  of  the  will,  when 
convincing  proof  that  the  beneficiary  ac- 
tually exerted  undue  influence  is  lacking. 
Estate  of  Henry  Potiye,  Kiowa  Allottee 
No.  3051,  Probate  8975^51,  IA-71  (Apr.  2, 
1952) 

The  informality  of  an  instrument,  which 
is  properly  executed  and  witnessed,  does 
not  affect  its  validity  as  a  last  will  and 
testament  where  it  is  shown  by  competent 
evidence  that  the  instrument  represented 
the  wishes  of  the  testator  with  respect  to 
the  disposition  of  his  property. 
Estate  of  James  Charges  Enemy,  Pine 
Ridge  Allottee  No.  6393,  Probate  13917-51, 
IA-69  (Apr.  8, 1952) 

All  interested  parties  must  be  given  the 
opportunity  to  cross-examine  witnesses 
who  present  testimony  in  connection  with 
the  probate  of  a  will,  as  prescribed  in  25 
CFR  81.10. 

When  the  validity  of  a  will  is  contested, 
reasonable  effort  must  be  made  to  obtain 
the  testimony  of  the  attesting  witnesses  to 
the  will  as  required  in  25  CFR  81.12. 

When  the  validity  of  a  will  is  contested 
on  the  ground  that  it  was  obtained  by  un- 
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due  influence,  and  an  attesting  witness  to 
the  will  who  made  an  affidavit  to  the  effect 
that  the  will  represented  the  wishes  of  the 
testator  subsequently  gives  conflicting  tes- 
timony to  the  effect  that  the  testator  stated 
after  the  will  had  been  read  to  him  that  it 
was  not  drawn  as  he,  but  as  other,  wanted 
it,  there  is  sufficient  evidence  to  warrant  a 
rehearing. 

Estate  of  Balaw  Cozad,  Probate  16450-61, 
IA-72  (Apr.  28, 1952) 

The  fact  that  the  sole  beneficiary  under 
a  will  may  have  been  in  position  to  exert 
undue  influence  on  the  testatrix  is  insuf- 
ficient to  establish  the  invalidity  of  a  will, 
where  convincing  evidence  that  such  un- 
due influence  was  actually  exerted  has  not 
been  furnished. 

General  testimony  concerning  the  men- 
tal condition  of  a  testatrix  by  witnesses 
who  were  not  present  at  the  time  of  the 
execution  of  a  will  and  some  of  whom  were 
interested  in  the  outcome  of  the  case,  with 
others  unable  to  tie  their  testimony  con- 
cerning mental  condition  to  a  date  approx- 
imating that  of  the  execution  of  the  will, 
is  not  sufficient  to  overcome  the  testimony 
of  the  subscribing  witnesses  that  the  tes- 
tator possessed  testamentary  capacity  at 
the  time  of  the  execution  of  the  will. 
Estate  of  An-Na-Ne,  Deceased  Caddo  Al- 
lottee No.  98,  Prolate  17499-45,  A-24225 
(June  11,  1952) 

A  claim  for  care  given  a  deceased  In- 
dian during  his  lifetime  by  one  claiming 
to  be  a  close  relative  will  not  be  allowed 
in  the  absence  of  evidence  showing  that  the 
care  was  given  pursuant  to  a  promise  of 
compensation  on  the  part  of  the  decedent 
and  that  payment  was  expected  by  the 
claimant. 

A  claim  of  the  right  to  inherit  an  in- 
terest in  a  deceased  Indian's  estate  must 
be  rejected  where  the  entire  estate  of  the 
decedent  was  disposed  of  by  a  valid  will  in 
which  no  provision  was  made  for  the 
claimant. 

Estate  of  Tah-Kah-Per  (Post  Oak  Jim), 
Deceased  Comanche  Allottee  No.  1907, 
Probate  1102-52,  IA-86  (June  24, 1952) 
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A  petition  for  rehearing  filed  with  an 
Examiner  of  Inheritance  may  be  dismissed 
by  the  Examiner  when  it  has  been  filed 
after  the  expiration  of  the  time  for  filing 
such  a  petition  allowed  by  the  probate 
regulations. 

Under  the  same  regulations  an  appeal 
may  not  be  taken  from  the  decision  of  an 
Examiner  of  Inheritance  on  a  petition  for 
rehearing  before  the  Examiner  has  ren- 
dered his  decision. 

Estate  of  John  Naranjo,  Probate  6244-52, 
IA-95  (Apr.  30, 1953) 

Where  a  hearing  has  been  held  and  a 
will  disapproved  and  at  another  hearing 
a  prior  will  has  been  approved  and  no  ap- 
peal has  been  taken  from  either  finding,  a 
request  for  rehearing  after  the  will  has 
been  admitted  to  probate  will  be  denied. 
Estate  of  Edmund  Kentoorthy,  Deceased 
Unalloft,,!  Osage  Indian,  M-36166  (May 
26,  1953) 

Affidavits  concerning  the  mental  condi- 
tion of  an  Indian  testatrix  prior  to  the 
execution  of  her  last  will  by  persons  who 
were  not  present  when  the  will  was  exe- 
cuted are  insufficient  to  overcome  affidavits 
by  the  two  attesting  witnesses,  both  of 
whom  stated  that  the  testatrix  was  compe- 
tent to  make  the  will  and  that  she  was  free 
from  undue  influence,  coercion,  or  fear. 
Estate  of  Mary  Susan,  IA-105  (July  14, 
1953) 

The  Secretary  of  the  Interior  has  no 
jurisdiction  to  probate  interests  in  re- 
stricted or  trust  property  inherited  by  or 
devised  to  Indians  who  are  Canadian  na- 
tionals. 

Probate  of  Estates  of  Canadian  Indians, 
M-36186  (Dec.  18,  1953) 

In  a  case  in  which  the  testamentary 
capacity  of  the  testatrix  is  attacked,  and 
the  evidence  concerning  the  competency 
of  the  testatrix  is  conflicting,  the  conclu- 
sion of  the  Examiner  of  Inheritance,  who 
had  the  opportunity  to  observe  the  wit- 
nesses, that  the  testatrix  was  competent 
to  make  a  will,  will  not  be  disturbed. 
Estate  of  Elizabeth  Chasing  Hawk,  Nee 
His  Red  Horse,  Deceased  Standing  Rock 


523 


INDIAN  LANDS— Continued 

DESCENT  AND  DISTRIBUTION— Con. 
Wills — Continued 
1    Sioux  Allottee  No.  3367,  IA-117   (Jan.  6, 


1954) 


,        A  petition  for  rehearing  filed  with  an 
!    Examiner    of    Inheritance    was    properly 

denied  by  the  Examiner  where  the  petition 
I    was  not  filed  within  the  period  prescribed 

by  the  applicable  regulations. 
•    Estate  of  Agatha   Quiltairre    (Qualtier), 
.    Probate  15508-53,  IA-114  (Jan.  11,  1954) 

When  the  surviving  husband  of  an  In- 
,  dian  testator  is  given  full  opportunity  at 
probate  hearings  to  prove  his  assertion  that 
the  decedent  was  incompetent  to  execute 
a  valid  will,  and  an  Examiner  of  Inher- 
itance determines,  based  on  the  evidence 
presented  at  the  hearings,  that  the  testator 
was  competent,  and  the  aggrieved  surviv- 
ing husband  fails  to  present  any  convinc- 
ing arguments  or  new  evidence  in  his  peti- 
tion for  rehearing  or  on  appeal  that  the 
Examiner  committed  any  error,  an  order 
of  the  Examiner  of  Inheritance  denying 
the  petition  for  rehearing  will  be  affirmed, 
and  the  appeal  is  dismissed. 
Estate  of  Mary  Cobey,  Probate  13303-51, 
IA-110  (Jan.  18,  1954) 

The  decision  of  an  Examiner  of  In- 
heritance denying  a  petition  for  rehearing 
|  will  be  affirmed  where  affidavits  furnished 
to  support  a  claim  of  relationship  to  the 
decedent  are  insufficient  to  overcome  con- 
trary testimony  of  persons  familiar  with 
the  family  history. 

Estates  of  George  and  John  McLean, 
Probate  9330-53,  9331-53,  IA-113  (Feb.  10, 
1954) 

An  intention  to  revoke  a  will  must  be  ac- 
companied by  the  necessary  physical  act 
by  which  the  will  is  actually  revoked  or 
destroyed. 

Estate  of  Bessie  Perschy,  Deceased  Co- 
manche Allottee  No.  3418,  Probate  1829-54, 
IA-123  (Apr.  28,  1954) 

An  intention  to  revoke  a  will  must  be  ac- 
companied by  the  necessary  physical  act  by 
which  the  will  is  actually  revoked  or  de- 
stroyed. 

Merle  C.  Wade,  10  File  9938-54,  IA-138 
(July  27,  1954) 
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Testimony  essential  to  a  proper  deter- 
mination of  the  question  whether  a  de- 
ceased Indian  was  or  was  not  competent 
to  make  his  will  should  be  obtained.  This 
would  include  testimony  of  the  doctors  who 
attended  the  testator  during  his  last  illness 
when  the  will  was  executed,  and  the  testi- 
mony of  a  nurse  who  acted  as  an  attest- 
ing witness  to  the  testator's  will. 
Estate  of  Kip  N origan,  Probate  7906-52, 
IA-112  (Aug.  3,  1954) 

Where  the  testamentary  capacity  of  the 
testator  is  attacked,  and  the  evidence  con- 
cerning his  competency  is  conflicting,  and 
his  competency  is  supported  by  the  posi- 
tive testimony  of  two  physicians  who  had 
attended  him,  the  attorney  who  prepared 
the  will,  the  witnesses  to  the  will,  and  the 
fact  that  the  terms  of  the  will  were  not  un- 
natural, no  sufficient  basis  exists  for  dis- 
approval of  the  will  by  the  Department 
in  the  exercise  of  its  administrative  dis- 
cretion under  the  applicable  statute. 
Roberta  Smith,  Indian  Bureau  file  6076-54, 
IA-140  (Aug.  9,  1954) 

Family  allowance  payments  made  by  a 
son  to  his  mother  while  serving  in  the 
Armed  Forces  will  be  presumed  to  be 
gratuitous  in  the  absence  of  an  agreement, 
expressed  or  implied,  or  repay. 
Estate  of  Stella  (Kau-Pi)  Kauley,  Kiowa 
Allottee  No.  1734,  Probate  2540-54,  IA-139 
(Sept.  10,  1954) 

In  a  case  of  disputed  heirship  to  an  In- 
dian estate,  the  findings  of  the  Examiner 
of  Inheritance  which  is  supported  by  the 
weight  of  evidence  and  which  is  in  accord 
with  departmental  determinations  of  fam- 
ily relationships  made  in  prior  probate 
cases,  will  not  be  disturbed  on  appeal. 
Estate  of  Pow-We-To-Waup  (Guy),  Co- 
manche Allottee  No.  2453,  Probate  2131-54, 
IA-137   (Sept.  28,  1954) 

It  is  proper  to  deny  a  petition  for  re- 
hearing in  the  matter  of  the  disapproval 
of  the  last  will  and  testament  of  a  de- 
ceased Indian,  where  the  will  makes  an  un- 
natural disposition  of  decedent's  estate  and 
its  approval  would  result  in  the  elimina- 
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tion  of  his  wife  and  posthumous  child,  from 
a  share  in  the  decedent's  estate. 
Estate  of  Eosope  (Richard)  Maynahonah, 
Deceased  Unallotted  Apache  Indian,  Pro- 
late 2543-54,  IA-141   (Oct.  28,  1954) 

The  denial  by  an  Examiner  of  Inher- 
itance of  a  petition  for  rehearing  on  the 
ground  that  it  failed  to  comply  with  the 
probate  regulations,  in  that  the  petitioner 
failed  to  submit  the  required  supporting 
affidavits,  will  not  be  disturbed  on  appeal. 
Estate  of  Moses  Neaman,  Probate  11S74- 
54,  IA-146  (Oct.  28, 1954) 
FEE  LANDS 

Sale  of  mineral  rights  in  land  allotted  to 
Walsie  Burris. 
Memorandum  (Nov.  22,  1943) 

Issuance  of  Certificates  of  Competency 
to  Non-Indians. 
Memorandum  (Sept.  20,  1945) 

GRAZING 

Indian  Reservation  exchange  applica- 
tion rejected.  Appeal  from  General  Land 
Office. 

La   Oza   Livestock   Go.,   Phoeni®    0S0675, 
A-23824  (Dec.  18, 1945) 

Application  for  transfer  of  grazing  priv- 
ileges rejected.  Appeal  from  ruling  of  the 
former  Director  of  the  Grazing  Service. 

Under  cooperative  agreement  between 
Indian  and  Grazing  Services,  approved 
June  14,  1943,  a  transfer  of  grazing  privi- 
leges on  Federal  range  in  Unit  G  of  Utah 
Dist.  No.  8  requires  the  approval  of  the 
Commissioner  of  Indian  Affairs.  Decision 
of  former  Director  of  the  Grazing  Service 
so  holding  affirmed  on  appeal  without 
prejudice,  however,  to  the  submission  of 
a  new  application  for  transfer  after  the 
rights  of  the  appellant  and  other  claimants 
to  grazing  privileges  on  Federal  range  in 
Unit  G  have  been  adjudicated. 
D.  R.  Seely,  A-24523  (Apr.  10, 1947) 

Application  for  Grazing  Permits  Denied. 

Those  Indians  may,  notwithstanding  the 
enlargement  of  the  Uintah  and  Ouray  In- 
dian Reservation  by  the  act  of  Mar  11 
1948,  P.L.  440,  80th  Cong.,  be  entitled  to 
graze  in  Utah  Grazing  Dist.  No.  8  cannot 
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be  held  to  strict  compliance  with  the  Fed- 
eral Range  Code  during  the  period  in  which 
the  range  management  plan  for  the  dis- 
trict, approved  on  June  14,  1943,  was  in 
effect. 

The  range  management  plan  for  the  dis- 
trict is  no  longer  in  effect. 

The  Indians  must  now  establish  their 
rights  to  graze  within  the  district  by  the    1 
same  standards  that  are  applicable  to  non-  ■  I 
Indians,  except  that  past  noncompliance   | 
with  the  requirements  of  the  Federal  Range   j 
Code  must  be  disregarded  where  that  non-   I 
compliance   was  excused   by   the   Depart- 
ment under  the  range  management  plan  or 
any  other  administrative  measure  affecting 
the  lands  embraced  within  the  former  Un-  j 
compahgre  Indian  Reservation. 
Henry  Reeves,   et   al.,   A-24657    (July  14, 
1948) 

Where  a  non-Indian  was  the  low  bidder 
for  a  grazing  unit,  but  failed  to  appear  at 
the  oral  auction  for  further  competitive 
bidding,  it  is  immaterial  whether  his  bid 
was  acceptable  <>r  not  under  the  advertise- 
ment because  in  his  absence  and  failure  to 
bid  further  the  grazing  privileges  neces- 
sarily would  have  been  awarded  to  the 
individual  who  bad  submitted  the  high  bid. 
Ozwald  Bradh  y,  Grazing  Unit  No.  2,  Black- 
feet  Reservation,  Montana,  IA-124  (July 
27, 1954) 

When  a  Superintendent  notifies  a  non- 
Indian  bidder  for  a  grazing  permit  that 
his  bid  has  been  accepted  and  that  a  per- 
mit will  be  issued  to  him,  the  notification 
does  not  give  rise  to  a  contractual  right  to 
have  the  permit  issued,  since  the  Superin- 
tendent's action  is  subject  to  a  right  of  ap- 
peal to  higher  authorities  in  the  Depart- 
ment. 

Even  when  a  permit  has  been  issued  to  a 
non-Indian,  it  may  be  canceled  upon  30 
days'  notice  as  provided  in  the  permit. 

A  member  of  an  Indian  tribe  who  is  a 
small  bona  fide  livestock  operator,  as  de- 
fined in  the  grazing  regulations,  is  entitled 
to  an  allocation  of  a  grazing  unit,  and 
should  be  awarded  a  grazing  unit  for  which 
he  has  submitted  a  defective  bid  in  com- 
petition with  a  non-Indian  when  his  need 
for  grazing  land  has  not  been  met  as  the 
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result  of  the  mistakes  and  misunderstand- 
ings of  agency  officials  and  he  has  pur- 
chased additional  cattle  to  stock  the  unit 
at  the  suggestion  of  the  Area  Director. 

However,  the  use  of  the  grazing  unit  hy 
the  non-Indian  bidder  who  has  been  put 
into  possession  while  the  Indian's  appeal 
was  pending  will  not  be  terminated  in  the 
middle  of  the  grazing  season,  and  the  graz- 
ing unit  will  be  offered  to  the  Indian  only 
for  the  remaining  two  years  of  the  permit 
period. 

Wilfred  H.  Smith  and  Vera  Martin,  Graz- 
ing Unit  No.  66- A,  IA-88  (Aug.  25,  1952) 

HUNTING  AND  FISHING 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Conti- 
nental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  Gov- 
ernment for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
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lar  native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community. — A  native  claim  to 
exclusive  possessory  rights  may  be  de- 
feated by  a  showing  that  the  native  use 
was  not  originally  exclusive. — If  the  na- 
tives no  longer  view  the  lands  as  their  own 
their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters  is 
so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — 
Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

INDIVIDUAL  RIGHTS  IN  TRIBAL 
PROPERTY 

Suit  involves  the  ownership  of  a  number 
of  tracts  of  land  formerly  comprising  the 
allotments  of  full-blood  Creek  Indians. 
Letter  to  Attorney  General  sgd.  oy  Solici- 
tor Gardner. 

Sam  Buck,  ct  al.,  v.  Sukey  Jenkins,  et  al., 
(July  1,1043) 

Various  deeds  covering  lands  executed 
by  the  full-blood  heirs  of  the  allottee.  Let- 
ter to  Attorney  General  sgd.  hy  Solicitor. 
J.  T.  Blanton,  et  al.  v.  Lucy  Johnnie,  now 
Carney,  et  al.  (July  9,  1943) 

Letter  to  the  Attorney  General  concern- 
ing case  pending  in  the  District  Court  of 
Mayes  County,  Okla.,  that  has  been  brought 
about  to  determine  heirs,  quiet  title  and  to 
partition  lands  which  were  allotted  orig- 
inally to  Josephine  L.  West  by  Kloth  sur- 
named  Flanery  signed  Cohen  as  Acting 
Solicitor. 

Calvin  C.  West  v.  Joseph  A.  West,  et  al., 
(l-Jf62-43)   (Aug.  7,  1943) 

Letter  to  the  Attorney  General  concern- 
ing suit  pending  in  the  District  Court  of 
Washington  County,  Okla.,  that  has  been 
brought  about  to  determine  heirs  and  to 
quiet  title  to  land — by  Kloth  surnamed 
Flanery  signed  Assistant  Sec'y. 
John  H.  Kane  v.  Unknown  Heirs  of  Ada 
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Hummingbird,  nee  Daniels,  et  al.,  (1-532- 
43)  (Sept.  2, 1943) 

Letter  to  the  Attorney  General  re  regu- 
lations promulgated  by  the  Dept.  of  Inte- 
rior relating  to  the  authority  of  the  Supt. 
of  the  FCT  Agency  to  release  royalty  funds 
to  the  individual  Indian  to  whose  credit 
those  funds  were  carried  by  the  Agency 
office  by  Kloth  surnamed  Flanery,  and 
signed  by  Cohen  as  Acting  Solicitor. 
Fox  v.  House,  et  al.  (Sept.  7,  1943) 

Recommending  approval  of  oil  and  gas 
communitization   agreement    despite   pro- 
vision to  which  Indian  Office  objects. 
Memorandum  (Nov.  25,  1943) 

Is  approval  of  the  tribal  council  of  the 
Confederated  Salish  and  Kootenai  Tribes 
of  the  Flathead  Reservation  to  the  dis- 
tribution of  a  per  capita  payment  autho- 
rized by  the  Secy,  of  the  Interior  on  April 
9,  1943,  contained  in  the  council's  resolu- 
tion of  September  25,  1942. 
Memorandum  (Feb.  1,  1944) 

The  authority  of  the  Superintendent  of 
an  Indian  Agency  to  execute  oil  and  gas 
mining  leases  on  behalf  of  Indians  away 
from  the  reservation  because  of  military 
service.  Memorandum  for  the  Comm'r  of 
Indian  Affairs — by  Lavender  sgd.  Asst. 
Secy. 

Clifford  Martin  (Feb.  2,  1944) 

Recommending  that  no  appeal  be  taken. 
Letter  to  the  Attorney  General  sgd.  by 
Solicitor  Harper. 

Sam  Buck,  et  al.  v.  Sukey  Jenkins,  et  al. 
(Mar.  8,  1944) 

Powers  of  Tribal  Council  of  Eastern 
Band  of  Cherokee  Indians  to  establish  a 
new  tribal  membership  roll  in  view  of  the 
provisions  of  the  acts  of  June  4,  1924,  and 
March  4, 1931. 

Memorandum  (Mar.  10,  1944) 

Qualifications  as  Base  Property  for  Is- 
suance of  Grazing  Privileges  for  Public 
Range  Under  the  Taylor  Grazing  Act  of 
Lands  within  the  Uintah  Indian  Grazing 
Reserve  in  Utah. 
Solicitor's  Opinion,  M-33626  (Aug.  3, 1944) 
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Eligibility  Status  Under  Sioux  Benefit 
Statutes. 

Eligibility  of  Sioux  Woman  Mar- 
ried to  White  Man  and  not  residing  on 
Sioux  Reservation  to  Benefits  under  sec- 
tion 17  of  the  act  of  March  2, 1889,  amended 
by  the  act  of  June  10,  1896,  and  confirmed 
by  the  act  of  May  21, 1928. 
Memorandum  (Aug.  15,  1944) 

Recommending  that  appeal  be  taken 
from  the  decision  of  the  U.S.  District  Court 
findings  that  Lonie  Scott  was  a  competent 
Indian  and  a  full-blood  Choctaw.  In  the 
opinion  of  the  Department,  the  court's 
finding  of  fact  was  clearly  erroneous  and 
it  is  recommended  that  appellate  review  be 
sought. 

Lonie   Scott   v.    W.    W.   Pierce    (May  28, 
1945) 

Suit  to  Partition  Land. 

Inherited  interests  belonging  to  the  full- 
blood  Indian  heirs  were  regarded  as 
restricted. 

W.   G.  Rogers  v.  Sallie  Harjo    (Aug.  30, 
1945) 

Views  and  recommendations  as  to  advis- 
ability of  taking  an  appeal  in  above.  Suit 
was  instituted  originally  in  the  District 
Court  of  Muskogee,  Okla.,  by  the  restricted 
heirs  of  Eastman  Richard  to  recover  the 
sum  of  $5,000  alleged  to  have  been  released 
to  Richard  by  Supt.  of  FCTA  without  au- 
thority of  the  Secretary  or  the  Commis- 
sioner of  Indian  Affairs. 
Florence  Marie  Toivnsend  v.  The  First 
National  Bank  &  Trust  Co.,  U.S.A.,  Inter- 
venor  1-92-43  (Dec.  5, 1945) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 


527 


INDIAN  LANDS — Continued 

INDIVIDUAL  RIGHTS  IN  TRIBAL 
PROPERTY — Continued 

only  to  land  they  occupied.  We  are  legally. 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — 
Abandoned  lands  revert  to  the  public  do- 
main.— Natives  have  a  valid  claim  against 
the  Government  for  extinguished  titles. — 
In  the  case  of  conflicting  claims  the  white 
man  can  be  ousted  or,  if  the  patent  is 
absolute  in  terms,  the  native  has  a  valid 
claim  for  compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive. — If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters  is 
so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — 
Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

An  analysis  of  the  effect  of  the  Alaskan 
Cession  Treaty  on  native  possessory  rights, 
in  the  light  of  Supreme  Court  decisions 
construing   other  treaties. 
Alaskan  Cession  Treaty  (Dec.  12,  1947) 

The  Oroville-Tonasket  Irrigation  Dis- 
trict in  the  State  of  Washington,  from 
which  water  rights  were  purchased  for 
Indian-owned  lands  within  the  District,  is 
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not  a  "Government  Irrigation  project" 
within  the  meaning  of  the  Leavitt  Act,  and 
the  cost  of  purchasing  such  water  rights  is 
not  a  "construction"  cost  within  the  mean- 
ing of  the  said  act.  Consequently,  the  as- 
sessment and  collection  of  such  costs  may 
not  be  deferred  under  the  the  terms  of  the 
act.  While  such  costs  could  be  canceled 
upon  the  basis  of  appropriate  findings 
under  the  act,  such  a  cancellation  would 
put  the  Indian  landowners  in  a  far  better 
position  than  the  non-Indian  landowners 
of  the  Oroville-Tonasket  Irrigation  Dis- 
trict. 

Adjustment  of  Indian  Irrigation  Charges 
in  Nongovernmental  Irrigation  Projects, 
M-35032  (Mar.  23,  1948) 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Affairs 
is  not  dependent  upon  the  consent  of  the 
Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

The  heirs  of  the  below  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Su- 
perior Court  of  Inyo  County,  Calif.,  entered 
a  decree  of  final  distribution  which  did  not 
recognize  the  wife  as  an  heir  and  which 
included  the  above-mentioned  restricted 
land. 

It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It  is  recommended  that  Justice  take  ac- 
tion to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28,  1950) 

Appeal  in  the  matter  of  the  approval  of 
a  lead  and  zinc  mining  sublease  from  Kan- 
sas Exploration,  Inc.,  to  Dewey  S.  Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
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a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands,  the 
Department  held  that  the  proviso  to  sec. 
2  of  the  act  of  July  27,  1989  (53  Stat. 
1127),  which  provides  that  no  lease  or  as- 
signment of  restricted  Quapaw  lands  shall 
be  made  over  the  written  protest  of  adult 
Indians  owning  a  majority  interest  in  such 
lands,  does  not  apply  to  a  sublease  of  such 
lands. 

Jean  Ann  Hoffman  Jackson,  et  al.,  IA-43 
(June  14,  1951) 

An  Indian  band  is  a  legal  entity  and, 
as  such,  it  may  own  all  kinds  of  personal 
property,  including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result  of 
its  negligent  operation  by  a  Govt,  employee 
who  was  using  it,  with  the  consent  of  the 
band,  in  connection  with  his  official  duties. 

Under  the  law  of  California,  the  bailee  of 
an  automobile  is  under  a  duty  to  use  due 
care  for  its  protection,  and  where  the  bail- 
ment is  for  the  sole  benefit  of  the  bailee, 
the  bailee  is  required  to  exercise  "great 
care  and  extraordinary  diligence"  in  his 
use  of  the  automobile. 

Tort  Claim  by  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951) 

Instructions  directing  the  allotment  of 
irrigable  lands  to  children  on  the  Fort 
Peck  Indian  Reservation  born  after  the 
beginning  of  allotment  work  under  the  act 
of  May  30,  1908  (35  Stat.  588),  were  au- 
thorized under  the  acts  of  Aug.  1,  1914  (38 
Stat.  593),  and  Feb.  14,  1920  (41  Stat.  408, 
421),  when,  except  for  such  acts,  no  one  on 
the  reservation  would  have  been  "entitled" 
to  allotments  of  any  sort. 

Allotments  of  irrigable  acreage  made  to 
children  born  after  Sept.  26, 1909,  pursuant 
to  authorized  instructions,  when  otherwise 
in  conformity  with  the  allotment  laws, 
were  and  are  valid. 

Allotments  of  Irrigable  Lands  on  Fort  Peck 
Indian  Reservation,  IA-29  (Apr  25 
1952) 

The  Food  Machinery  and  Chemical  Cor- 
poration mining  leases  which  are  located 
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on  allotted  and  tribal  lands  on  the  Fort 
Hall  Reservation  in  Idaho. 

The  leases  are  returned  to  the  Bureau  to 
be  amended  to  embody  the  new  royalty 
provisions  which  should  be  approved. 
Food  Machinery  and   Chemical  Corpora- 
tion, I A-97  (May  6, 1953) 

Except  with  respect  to  property  held  in 
trust  by  the  U.S.  or  where  the  Congress 
has  provided  other  limitations,  an  Indian, 
although  a  tribal  member  or  a  ward  of 
the  Govt,  is  not  under  a  general  legal 
disability  to  enter  into  contracts  and  make 
binding  personal  obligations. 

Unless  specifically  excepted  by  the  Con- 
gress, individual  Indians  who  have  severed 
tribal  relations  are  subject  to  the  same 
laws  relating  to  contracts  and  real  proper- 
ty as  are  non-Indian  residents  of  the 
State 

An  Indian  occupant  of  certain  private 
real  property  in  Nevada  Is  bound  to  the 
same  extent  as  a  non-Indian,  by  the  gen- 
eral rule  that,  where  upon  Inquiry  from 
an  intending  purchaser  the  occupant  fails 
to  disclose  his  rights  to  the  occupied  prop- 
erty or  disclaims  them,  the  purchaser  is 
no  longer  charged  with  notice  of  the  ad- 
verse occupancy. 

The  disclaimer  of  interest  of  an  Indian 
occupant,  otherwise  legally  competent,  of 
certain  realty  not  in  trust  status,  may  be 
accepted  and  relied  upon  to  the  same  ex- 
tent as  that  of  a  non-Indian  in  Nevada. 
Legal  Powers  of  Indians — Nontribal 
Property  (July  30, 1953) 

Under  Amendment  III  of  the  Colville 
Tribal  Constitution,  the  Colville  Business 
Council  has  power  to  eliminate  from  the 
membership  roll  of  the  Colville  Tribe,  with 
two  years  from  the  approval  of  the  amend- 
ment, the  names  of  Indians  who  are  Cana- 
dian nationals  residing  in  Canada. 

As  such  action  was  taken  by  the  Busi- 
ness Council  within  the  two-year  period 
following  the  approval  of  the  amendment, 
it  is  immaterial  that  the  Secretary  of  the 
Interior  failed  to  give  his  approval  before 
the  expiration  of  the  two-year  period.  He 
may  give  his  approval  now  or  subse- 
quently. 
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The  adoption  of  general  rules  and  reg- 
ulations governing  the  revision  of  the 
membership  roll  is  not  a  prerequisite  to 
the  taking  such  action,  since  the  power 
to  revise  the  tribal  membership  roll  is  a 
distinct  power  which  is  conferred  by  the 
terms  of  Amendment  III  itself,  and  in  any 
event  the  council  may  act  in  individual 
cases  before  general  rules  and  regulations 
have  been  adopted. 

American  Indians  who  have  expatriated 
themselves  and  become  Canadian  nation- 
als do  not  enjoy  the  protection  of  sec.  15 
of  the  act  of  Mar.  3,  1875  (18  Stat.  400), 
which  preserves  the  right  of  any  Indian 
who  abandons  tribal  relations  "to  his  dis- 
tributive share  of  all  annuities,  tribal 
funds,  lands,  and  other  property,"  since 
the  statute  must  be  assumed  to  have  been 
designed  for  the  protection  of  Indians  who 
did  not  lose  their  American  nationality. 
Solicitor's  Opinion,  M-36196  (Mar.  4,  1954) 

The  Superintendent  of  an  Indian  Agency 
is  without  authority  to  insert  in  an  adver- 
tisement of  lands  for  sale  a  provision  per- 
mitting the  present  lessees  to  meet  the 
highest  bid. 

James  B.  Byrne,  Indian  Office  File  2074- 
54,  IA-122  (June  28, 1954) 
IRRIGATION 

The  Oroville-Tonasket  Irrigation  District 
in  the  State  of  Washington,  from  which 
water  rights  were  purchased  for  Indian- 
owned  lands  within  the  District,  is  not  a 
"Government  Irrigation  project"  within  the 
meaning  of  the  Leavitt  Act,  and  the  cost 
of  purchasing  such  water  rights  is  not  a 
"construction"  cost  within  the  meaning  of 
the  said  act.  Consequently,  the  assessment 
and  collection  of  such  costs  may  not  be 
deferred  under  the  terms  of  the  act.  While 
such  costs  could  be  canceled  upon  the  basis 
of  appropriate  findings  under  the  act,  such 
a  cancellation  would  put  the  Indian  land- 
owners in  a  far  better  position  than  the 
non-Indian  landowners  of  the  Oroville- 
Tonasket  Irrigation  District. 
Adjustment  of  Indian  Irrigation  Charges 
in  Nongovernmental  Irrigation  Projects, 
M-35032  (Mar.  23,  1948) 
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Sec.  9  of  the  act  of  June  28,  1946  (60 
Stat.  333,  336),  which  prohibits  "further 
construction  work  on  the  Crow  reservation 
without  the  consent  of  the  Crow  Tribe  and 
the  irrigation  districts  affected,"  applies 
only  to  the  extension  of  an  existing  irriga- 
tion system  of  the  Crow  reservation  and  is 
not  applicable  to  the  construction  of  the 
Yellowtail  Dam. 

The  Congress  has  specifically  authorized 
the  Yellowtail  Dam  as  a  reclamation  and 
power  development  and  has  provided  that 
in  undertaking  the  project  and  carrying 
out  his  plans,  the  Secretary  shall  be  gov- 
erned by  the  Federal  Reclamation  Law 
(Flood  Control  Act  of  June  17,  1902)  (32 
Stat.  388),  which  gives  the  Secretary  of 
the  Interior  express  authority  to  condemn 
lands  needed  for  a  reclamation  project. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Dam  and  Reservoir  Site, 
M-36148  (Supp.)  (Feb.  3, 1954) 
LEASES  AND  PERMITS 

Generally 

Extent  of  the  authority  resting  in  the  Su- 
perintendent of  the  Five  Civilized  Tribes 
Agency  to  execute  agricultural  leases  on 
behalf  of  undetermined  heirs  or  devisees 
of  deceased  Indians.  Letter  to  Attorney 
General  sgd.  Solicitor  Harper. 
John  B.  Haikey,  Executor  v.  Otis  Butress 
(July  8,  1&44) 

High  ts-of- Way  Across  Restricted  Indian 
Lands. 
Memorandum  Opinion  (May  14,  1945) 

Granting  of  rights-of-way  over  Indian 
lands  under  the  Boulder  Canyon  Project 
Act. 
Memorandum  (May  31,  1945) 

WRA  claim  for  adjustment  in  rent  for 
Indian  lands  on  Gila  River  Reservation  on 
ground  that  there  was  water  shortage 
in  terms  of  the  first  apportionment  of  water 
plus  an  estimate  of  water  reasonably  to 
be  anticipated. 

Opinion   of   Board   of  Appeals    (Aug.   2, 
1946) 

The  act  permitting  the  long-term  leasing 
of  restricted  Indian  lands  in  the  State  of 
Washington  for  business  and  certain  other 
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purposes  furnishes  no  new  authority  for 
leases     of     a    farming    or     agricultural 
character. 

The  planting  and  growing  of  an  aspar- 
agus crop  constitute  a  farming  or  agricul- 
tural operation,  and  a  lease  for  the  use  of 
land  for  the  production  of  asparagus  is  not 
a  lease  for  a  business  purpose. 
Leasing  of  Restricted  Indian  Land  in  the 
State  of  Washington,  M-34966  (Dec.  9, 
1947) 

An  undated  agreement,  alleged  to  have 
been  signed  by  the  allottee,  which  gave  to 
the  appellant  the  right  to  use  a  portion 
of  the  allottee's  land,  on  its  face  seems 
to  have  constituted  nothing  more  than  a 
license  or  a  more  permissive  use  of  the 
land  which  was  terminable  at  the  will  or 
death  of  the  allottee.  Moreover,  the  agree- 
ment, whatever  its  legal  significance  might 
otherwise  have  been,  could  have  acquired 
no  force  or  effect  in  the  absence  of  a  show- 
ing that  it  was  approved  by  the  superin- 
tendent as  required  by  law. 

The  appellant  was  found  to  have  no 
right  of  use  in  the  allottee's  land,  but  he 
was  given  the  right  to  perfect  a  claim 
against  the  allottee's  estate  for  personal 
property  alleged  to  have  been  given  to  the 
allottee  for  the  right  to  use  the  land  in 
question. 

Estate  of  V  sh-ka-in-sah  Goodlnck  or  John- 
nie G.  Goodluck,  Deceased,  Navajo  Allot- 
tee No.  8^2  (041859),  A-24814  (Apr.  21, 
1948) 

The  effectiveness  of  a  trading  license 
issued  by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 
A  railroad  company,  under  a  grant  to  it 
of  a  right-of-way  across  Indian  tribal  lands 
for  station  grounds  under  a  Federal  stat- 
ute, may  permit  a  third  person  to  erect 
buildings  and   other   structures   on   such 
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grant  in  order  to  facilitate  the  convenient 
receipt  and  delivery  of  freight,  so  long 
as  the  full  exercise  of  the  railroad's  fran- 
chise is  not  interfered  with  and  a  free  and 
safe  passage  is  left  for  the  carriage  of 
freight  and  passengers. 

Such  use  of  station  grounds  by  a  third 
person  may  be  granted  for  a  short  term 
only  by  the  railroad  company.  However, 
such  use  would  not  require  the  consent  of 
the  Indians. 

Lease   of    Railroad    statio)i    Grounds    at 
Parker,  Arizona,  M-36016  (Oct.  17, 1949) 

A  regulation  providing  that  assignments 
of  farming  and  grazing  leases  may  be  made 
only  with  the  consent  of  the  sureties  does 
not  prevent  the  substitution  of  new  sure- 
ties after  the  original  sureties  have  de- 
clined to  give  their  assent  to  the  assign- 
ment. 

When  such  leases  have  been  assigned  by 
the  lessee  and  then  reassigned  by  the  as- 
signee to  another  person  for  whom  he  acted 
without  disclosing  the  fact  of  his  agency, 
the  assignor  cannot  complain  that  the  re- 
assignment is  invalid  because  the  identity 
of  his  principal  was  not  disclosed  by  the 
assignee  to  the  assignor. 

Assignors  of  such  leases  who  have  re- 
ceived full  consideration  for  the  assign- 
ments have  no  standing  to  raise  the  ques- 
tion whether  the  terms  of  the  leases  have 
been  violated  by  the  assignee. 

Assignors  cannot  unilaterally  withdraw 
from  assignments  of  such  leases  while  the 
Department  is  considering  whether  to  ap- 
prove the  assignments. 

The  question  of  giving  departmental  ap- 
proval to  assignments  of  such  leases  does 
not  become  moot  because  the  terms  of  the 
leases  have  expired,  or  because  the  assign- 
ors and  the  assignees  have  become  involved 
in  litigation  in  which  the  validity  of  the 
assignments  may  be  brought  into  question. 
Charles  Phelps  and  Rose  Phelps,  Crow  and 
Northern  Cheyenne,  11559-1948,  IA-3 
(Jan.  4,  1950) 

Sec.  47  of  the  General  Timber  Sale  Regu- 
lations does  not  prevent  a  purchaser  of 
Indian  timber,  who  is  operating  under  a 
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union  shop  agreement  with  a  labor  union 
which  admits  Indians  to  membership, 
from  requiring  Indian  employees,  as  a  con- 
dition of  continuing  in  his  employment,  to 
join  such  labor  union  and  to  maintain  their 
membership  therein. 

The  National  Labor  Relations  Act,  as 
amended,  prohibits  a  purchaser  of  Indian 
timber  from  requiring  Indian  applicants 
for  employment  to  be  members  of  a  labor 
union  as  a  condition  of  obtaining  employ- 
ment. 

Labor  Union  Membership  of  Indians  who 
Have  Preference  in  Employment  Under 
General  Timber  Sale  Regulations,  M-36017 
(Feb.  1,1950) 

The  Secretary  of  the  Interior  has  au- 
thority under  sec.  3  of  the  Indian  Reorga- 
nization Act  to  restore  to  tribal  ownership 
mineral  deposits  which  were  reserved  to 
the  U.S.  when  the  surface  of  ceded  Indian 
Lands  was  patented. 

Oil  and  gas  deposits  reserved  to  the  U.S. 
when  the  surface  of  ceded  Indian  lands  was 
patented  but  subsequently  restored  to 
tribal  ownership  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act  of  1920, 
which  is  applicable  only  to  "lands  *  *  * 
owned  by  the  United  States." 
Davidson  Hill,  Kenneth  M.  Willson,  Pueblo 
059564,  A-25883  (Sept.  5,  1950) 

Where  a  patent  in  fee  is  issued  on  In- 
dian lands  traversed  by  a  logging  railroad 
right-of-way  granted  to  a  lumber  company 
by  revocable  permit,  it  is  not  necessary  to 
insert  in  the  patent  a  notation  respecting 
the  right-of-way  in  order  to  preserve  the 
right  granted  in  the  permit. 

The  Secretary  of  the  Interior  is  autho- 
rized to  insert  in  a  patent  in  fee  for  Indian 
lands  a  notation  of  the  fact  that  the  title 
conveyed  is  subject  to  a  valid  existing 
right-of-way. 

Notations  in  Patents  in  Fee  for  Indian 
Lands  of  Existing  Rights-of-Way,  M-36158 
(Nov.  28, 1952) 

Save  as  provided  in  the  act  of  July  8, 
1940  (54  Stat.  745,  25  U.S.C.  380, 1946  Ed.) , 
the  Superintendent  of  an  Indian  Agency  is 
without  authority  to  execute  or  approve  an 
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agricultural  lease  on  lands  of  a  deceased 
Indian  allottee,  unless  the  lease  has  been 
executed  by  the  Indian  owners  of  the  lands. 
Peter  Dethman,  Lease  No.  2700,  Ft.  Peck 
Reservation,  IA-116  (Jan.  20,  1954) 

The  Secretary  of  the  Interior  is  autho- 
rized by  law  to  deny  the  disclosure  of  in- 
formation contained  in  official  records  of 
the  Department  when  such  disclosure 
would  be  prejudicial  to  the  interests  of  the 
Govt. 

Under  the  regulations  public  dissemina- 
tion of  confidential  information  is  deemed 
to  be  prejudicial  to  the  interests  of  the 
Govt. 

In  a  contract  where  books  and  records  of 
a  corporation  may  be  examined  on  condi- 
tion that  the  information  obtained  shall  be 
kept  confidential,  a  separate  clause  to  the 
effect  that  the  corporation  is  bound  to  de- 
liver to  the  Commissioner  of  Indian  Affairs 
certified  copies  of  financial  and  operating 
statements  will  be  construed  to  include 
the  condition  of  confidence  elsewhere  ex- 
pressed in  relation  to  the  information  ob- 
tained. 

In  the  absence  of  impending  harm  to  life 
or  liberty,  the  public  interest  outweighs 
any  individual  interest  in  considering 
whether  confidential  information  should  be 
disclosed. 

In  its  relationship  as  trustee  for  an  In- 
dian tribe,  the  U.S.  Govt,  is  not  bound  to 
reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to 
be  Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-36203  (Feb.  9,  1954) 

The  Superintendent  of  an  Indian  Agency 
is  without  authority  to  insert  in  an  ad- 
vertisement of  lands  for  lease  for  agri- 
cultural purposes  a  provision  permitting 
the  present  lessee  to  meet  the  highest  bid. 
Mrs.  E.  E.  Hansen  and  Mr.  Orie  E.  Dosdall, 
IA-111  (Feb.  10,  1954) 

The  Superintendent  of  an  Indian  Agency 
is  without  authority  to  insert  in  an  adver- 
tisement of  lands  for  sale  a  provision  per- 
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mitting  the  present  lessees  to  meet  the 
highest  bid. 

James  B.  Byrne,  Indian  Office  File  201^-51,, 
IA-122  (June  28, 1954) 

The  regulations  in  25  CFR,  Part  241,  gov- 
erning the  sale  of  allotted  lands,  do  not 
recognize  the  right  of  Indian  bidders  who 
are  members  of  the  seller's  tribe  to  meet 
the  high  bid  of  any  non-Indian  bidder  at 
the  sale  of  an  allotment. 

While  it  has  been  the  practice  occasion- 
ally to  include  such  a  stipulation  in  the 
advertisement  of  the  sale  of  an  allotment 
when  the  allottee  has  insisted  upon  its  con- 
clusion, the  Commissioner  of  Indian  Affairs 
exercised  a  sound  discretion  in  approving 
the  sale  of  the  allotment  to  the  highest 
bidder,  since  the  allottee  prior  to  the  adver- 
tisement of  the  sale  had  expressly  agreed  to 
the  sale  of  the  allotment  to  the  highest  bid- 
der, and  did  not  change  her  mind  until 
long  after  the  sale  had  been  advertised. 
Victor  Bowman,  Allotment  of  Elizabeth 
Flood  Last  Horse,  Oglala  Sioux  Allottee 
No.  2054,  IA-135  (July  22, 1954) 

Grazing 
Status  of  Remnant  Lands  of  the  Kiowa, 
Comanche,  and  Apache  Reservations  Under 
the  Taylor  Grazing  Act. 
Solicitor's  Opinion,  M-33936  (Oct.  9,  1945) 

That  portion  of  25  CFR  171.24(c)  which 
provides  that  "leases  or  permits  of  *  *  * 
heirship  lands  of  Crow  Indians  require  the 
approval  of  the  Superintendent"  has  been 
superseded  by  the  act  of  Mar.  15,  1948  (62 
Stat.  80),  to  the  extent  that  the  superin- 
tendent's approval  is  no  longer  required 
where  the  lands  are  owned  by  five  or  less 
competent  heirs  or  devisees. 

Where  a  Crow  Indian  allottee  dies  leav- 
ing five  or  less  competent  heirs  or  devisees, 
and  they  desire  to  lease  the  land  so  inher- 
ited or  devised  for  farming  or  grazing  pur- 
poses, the  superintendent  has  no  authority, 
absent  the  consent  of  the  heirs  or  devisees, 
to  require  that  the  rentals  derived  under 
such  a  lease  be  applied  to  satisfy  obligations 
incurred  by  the  deceased  allottee. 
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25  CFR  81.16  does  not  authorize  the  Com- 
missioner of  Indian  Affairs  to  regulate 
farming  and  grazing  leases  made  by  compe- 
tent heirs  or  devisees  of  a  Crow  Indian 
allottee  where  such  heirs  or  devisees  are 
five  or  less  in  number. 

Leases  Made  oy  Competent  Grow  Indian 
Heirs  or  Devisees  (Apr.  14, 1952) 

Where  a  grazing  permit  is  issued  after 
the  Superintendent  of  a  Reservation  in 
accordance  with  an  instruction  which  was 
reasonably  construed  by  him,  and  the  per- 
mittee relies,  to  his  detriment,  upon  the 
Superintendent's  act,  the  cancellation  of 
such  permit  would  be  unjust  and  in- 
equitable. 

John  F.  Betz,  Range  Unit  No.  10,  Ft.  Peck 
Reservation,  IA-85   (May  22,  1952) 

Where  an  appellant,  requesting  recon- 
sideration of  a  departmental  decision,  fails 
effectively  to  controvert  the  basis  for  the 
decision  or  fails  to  present  new  considera- 
tions which  would  require  a  different  re- 
sult, the  original  decision  will  not  be  dis- 
turbed. 

A  deposit  on  a  grazing  permit  is  good 
although  made  by  a  personal  check. 

A  speculative  opinion  concerning  the  ef- 
fect upon  conservation  of  the  issuance  of  a 
grazing  permit  is  an  insufficient  basis  for 
canceling  a  permit  already  issued. 
John  F.  Betz,  Range  Unit  No.  10,  IA-85 
(July  10,  1952) 

When  a  Superintendent  notifies  a  non- 
Indian  bidder  for  a  grazing  permit  that  his 
bid  has  been  accepted  and  that  a  permit 
will  be  issued  to  him,  the  notification  does 
not  give  rise  to  a  contractual  right  to  have 
the  permit  issued,  since  the  Superin- 
tendent's action  is  subject  to  a  right  of 
appeal  to  higher  authorities  in  the  Depart- 
ment. 

Even  when  a  permit  has  been  issued  to 
a  non-Indian,  it  may  be  canceled  upon  30 
days'  notice  as  provided  in  the  permit. 

A  member  of  an  Indian  tribe  who  is  a 
small  bona  fide  livestock  operator,  as  de- 
fined in  the  grazing  regulations,  is  entitled 
to  an  allocation  of  a  grazing  unit,  and 
should  be  awarded  a  grazing  unit  for  which 
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he  has  submitted  a  defective  bid  in  compe- 
tition with  a  non-Indian  when  his  need  for 
grazing  land  has  not  been  met  as  the 
result  of  the  mistakes  and  misunderstand- 
ings of  agency  officials  and  he  has  pur- 
chased additional  cattle  to  stock  the  unit 
at  the  suggestion  of  the  Area  Director. 

However,  the  use  of  the  grazing  unit  by 
the  non-Indian  bidder  who  has  been  put 
into  possession  while  the  Indian's  appeal 
was  pending  will  not  be  terminated  in  the 
middle  of  the  grazing  season,  and  the  graz- 
ing unit  will  be  offered  to  the  Indian  only 
for  the  remaining  two  years  of  the  permit 
period. 

Wilfred  H.  Smith  and  Vera  Martin,  Graz- 
ing Unit  No.  66-A,  IA-88  (Aug.  25,  1952) 

An  Indian  in  order  to  qualify  for  the 
privilege  of  being  awarded  a  grazing  per- 
mit at  a  competitive  sale  by  meeting  the 
amount  of  the  highest  bid  must  be  the 
owner  in  good  faith  of  at  least  75%  of  the 
livestock  to  be  grazed  on  the  unit. 

Where  an  Indian  holds,  either  directly 
or  as  a  co-owner,  a  permit  for  adequate 
grazing  lands  for  the  livestock  owned  by 
him,  he  cannot  redistribute  livestock  man- 
aged but  not  owned  by  him  on  the  present 
grazing  unit  in  order  to  qualify  as  a  bona 
fide  owner  to  meet  the  high  bid  on  an  addi- 
tional unit. 

Ward  J.  Williams,  Oglala  Sioux  Indian, 
N orris,  South  Dakota,  IA-121  (Apr.  28, 
1954) 

Where  a  non-Indian  was  the  low  bidder 
for  a  grazing  unit,  but  failed  to  appear  at 
the  oral  auction  for  further  competitive 
bidding,  it  is  immaterial  whether  his  bid 
was  acceptable  or  not  under  the  advertise- 
ment because  in  his  absence  and  failure  to 
bid  further  the  grazing  privileges  neces- 
sarily would  have  been  awarded  to  the 
individual  who  had  submitted  the  high  bid. 
Ozwald  Bradley,  Grazing  Unit  No.  2,  Black- 
feet  Reservation,  Montana,  IA-124  (July 
27,  1954) 

The  allegation  that  the  successful  bidder 
at  a  sale  of  grazing  privileges  used  threat- 
ening and  abusive  language  towards  one  of 
his  competitors  in  the  evening  of  the  day 
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of  the  sale  after  the  bidding  was  all  over 
is   not   a   proper   basis   for   declining   to 
award  to  him  the  grazing  permits  on  which 
he  had  been  the  high  bidder. 

An  oral  hearing  will  be  denied  when  the 
facts  of  the  case  are  a  matter  of  record  and 
the  position  of  the  respective  parties  has 
been  fully  stated. 

Thomas  Cobell  and  Krebs  Brothers,  Graz- 
ing Units  Nos.  16  and  103,  IA-125  (May  21, 
1954) 

Minerals 

1.  The  order  of  Sept.  14,  1938,  restoring 
to  tribal  ownership  for  the  use  and  bene- 
fit of  the  Southern  Ute  Tribe  of  Indians 
certain  ceded  Ute  lands  in  Colorado  then 
undisposed  of  includes  minerals  reserved 
to  the  U.S.  under  patents  issued  for  the 
surface  of  the  opened  lands  of  that  reser- 
vation. 

2.  Minerals  restored  to  an  Indian  tribe 
are  not  subject  to  disposition  under  the 
Mineral  Leasing  Act  (30  U.S.C.  181  et  seq., 
1946  Ed.). 

3.  Oil  and  gas  deposits  restored  to  the 
Southern  Ute  Tribe  may  be  leased  by  au- 
thority of  the  tribal  council,  with  the  ap- 
proval of  the  Secretary  of  the  Interior, 
pursuant  to  the  act  of  May  11,  1938  (25 
U.S.C.  396a  et  seq.,  1946  Ed.). 

John  H.  Trigg,  Pueblo  059946-7  "N",  A- 
25530  (Jan.  24, 1949) 

Sodium  prospecting  permit  application 
rejected. 

An  Executive  order  setting  aside  public 
lands  "as  a  grazing  reservation  for  the 
Indians  of  the  Walker  River  Reservation" 
vested  in  the  Indians  of  the  reservation 
full  Indian  title  to  such  lands,  and  not 
merely  the  privilege  of  using  the  lands 
for  grazing  purposes. 

The  provisions  of  the  Mineral  Leasing 
Act  have  no  application  to  lands  which  are 
part  of  an  Indian  reservation. 
Robert  R.  Pollack  and  Howard  L.  Eckloff, 
Carson  City  023118  "2V",  A-25300  (Mar.  21, 
1949) 

Where  the  period  of  a  mineral  lease  is 
extended  for  the  purpose  of  permitting  op- 
erations to  continue  pending  the  negotia- 
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tion  of  a  renewal  lease,  and  the  extension 
is  made  upon  the  condition  that  it  shall 
be  effective  until  the  approval  of  a  re- 
newal lease  but  in  no  event  to  be  effective 
for  a  period  extending  heyond  Sept.  25, 
1948,  the  lease,  as  so  extended,  terminates 
on  Sept.  25,  1948,  unless  a  renewal  lease 
is  approved  at  an  earlier  date. 

The  fact  that  renewal  negotiations  may 
have  come  to  an  end  prior  to  Sept.  25, 
1948,  would  not  accelerate  the  termination 
of  the  lease. 

The  extension  of  a  mineral  lease  is  not 
a  new  lease  for  the  extended  period  but 
the  extension  merely  enlarges  the  period 
of  the  original  lease  without  changing  or 
modifying  the  obligations  imposed  upon 
the  lessee  by  the  terms  of  the  original  lease. 
The  Southern  Rock  Asphalt,  IA-18  (Jan. 
16,1951) 

Appeal  in  the  matter  of  the  approval  of 
a  lead  and  zinc  mining  sublease  from  Kan- 
sas Exploration,  Inc.,  to  Dewey  S.  Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands, 
the  Department  held  that  the  proviso  to 
sec.  2  of  the  act  of  July  27,  1939  (53  Stat. 
1127),  which  provides  that  no  lease  or 
assignment  of  restricted  Quapaw  lands 
shall  be  made  over  the  written  protest  of 
adult  Indians  owning  a  majority  interest 
in  such  lands,  does  not  apply  to  a  sublease 
of  such  lands. 

Jean  Ann  Hoffman  Jackson,  et  al,  IA-43 
(June  14,  1951) 

The  Food  Machinery  and  Chemical  Cor- 
poration mining  leases  which  are  located 
on  allotted  and  tribal  lands  on  the  Fort 
Hall  Reservation  in  Idaho. 

The  leases  are  returned  to  the  Bureau  to 
be  amended  to  embody  the  new  royalty 
provisions  which  should  be  approved. 
Food  Machinery  and  Chemical  Corporation 
IA-97(May6,1953) 
Oil  and  Gas 

"Open  flow  capacity"  in  the  minimum 
royalty  clause  of  an  Osage  gas  lease  must 
be  construed  as  actual  open  flow  capacity 
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even  though  amplified  by  acidization  of 
wells.  Error  to  ascribe  on  "open  flow" 
capacity  to  nonproducing  gas  wells  that 
have  been  "shut  in"  or  "drowned  out."  An 
average  based  on  the  first  day's  and  the 
last  day's  capacity  gives  a  fairer  measure  of 
capacity  for  the  period  of  open  flow  capac- 
ity for  a  month.  Primary  responsibility 
for  considering  grievances  of  lessees  aris- 
ing out  of  Osage  gas  leases  rests  with  Osage 
Tribal  Council,  which  is  authorized  to  speak 
for  Tribe.  Final  responsibility,  in  case  of 
disputes  between  tribe  and  lessee,  rests 
with  Secretary  of  Interior,  under  terms  of 
lease  and  governing  statutes. 
Appeal  of  Oklahoma  Power  and  Water  Co. 
(June  12, 1947) 

Oil  and  gas  lease  erroneously  issued  on 
lands  withdrawn  for  Indian  use  in  aid 
of  proposed  legislation. 

Where  an  oil  and  gas  lease  was  errone- 
ously issued  on  lands  which  had  been  with- 
drawn for  Indian  use  in  aid  of  proposed 
legislation,  it  must  be  canceled  since  there 
was  no  authority  to  issue  it. 
Marie  J.  Anderson,  Santa  Fe  07752  "N", 
A-24663   (Aug.  12,  1947) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts  to 
furnish  lessees  with  certain  title  informa- 
tion, including  certified  copies  of  patents  to 
allotments  and  orders  determining  heirs. 
While  it  is  customary  for  oil  and  gas  lease 
purchasers  to  request  the  Bureau  to  fur- 
nish such  copies,  nevertheless  in  perform- 
ing that  function  the  Bureau  merely  ful- 
fills a  general  public  service  resting  upon 
it  as  a  custodian  of  departmental  records. 
The  lessee  was  not  justified  in  refusing  to 
perform  its  contractual  obligation  because 
certain  title  information  had  not  been  fur- 
nished within  the  period  provided  after  the 
submission  of  the  lease  to  it  by  the  super- 
intendent, notwithstanding  the  superin- 
tendent's refusal  to  grant  further  extension 
of  time.  The  company's  remedy  was  to  ap- 
peal from  the  superintendent's  action,  and 
by  failing  to  appeal  it  waived  whatever 
right  it  might  have  had  to  demand  the  re- 
turn of  the  deposit  made  to  cover  the  bid 
at  the  lease  sale. 
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Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  errone- 
ously advertised  by  the  superintendent  at 
an  oil  and  gas  lease  sale,  the  mistake  of  the 
superintendent  constitutes  justification  for 
the  lessee  not  to  keep  the  lease,  covering 
the  lesser  or  partial  interest,  sent  to  it  for 
execution.  The  lessee  likewise  could  insist 
upon  a  lease  from  the  party  or  vendor  with 
whom  it  had  bargained  and  need  not  ac- 
cept a  lease  from  a  third  person.  The 
lessee,  accordingly,  is  entitled  to  the  refund 
of  its  deposit  as  to  this  particular  tract. 
Phillips  Petroleum  Co.,  Land:  Minerals 
19364-47,  A-24713  (Mar.  18,  1948) 

Oil  and  gas  deposits  restored  to  tribal 
ownership  pursuant  to  sec.  3  of  the  act  of 
June  18, 1934  (25  U.S.C.  463 ),  although  the 
surface  of  the  lands  containing  such  de- 
posits had  previously  been  patented  to 
other  persons,  are  not  subject  to  disposi- 
tion under  the  terms  of  the  Mineral  Leas- 
ing Act  (30  U.S.C.  181  et  seq.)  but  may  be 
leased  pursuant  to  the  act  of  May  11,  1938 
(25  U.S.C.  396a). 

A.  A.  Brigman,  Salt  Lake  City  065218  "N", 
A-24678  (Mar.  30,  1948) 

Land  acquired  pursuant  to  sec.  5  of  the 
Indian  Reorganization  Act  and  held  in 
trust  for  Indians  is  not  subject  to  oil  and 
gas  leasing  under  the  Mineral  Leasing  Act. 

Such  land  may  be  leased  only  under  the 
terms  of  the  act  of  May  11,  1938,  and  by 
authority  of  the  Tribal  council  or  other 
authorized  spokesmen  for  the  Indians, 
with  the  approval  of  the  Secretary  of  the 
Interior. 

Carroll  S.  McGhee,  Great  Falls  087371  "N", 
A-25778  (Nov.  7, 1949) 

Indian  lands  cannot  be  leased  by  the 
Department  for  oil  and  gas  development 
under  the  Mineral  Leasing  Act  of  Feb.  25, 
1920. 

The  bed  of  the  Red  River  between  the 
98th  meridian  west  longitude  and  the  Okla- 
homa-Arkansas boundary  line  is  the  prop- 
erty of  the  Choctaw  and  Chickasaw  tribes. 
R.  L.  Smart,  BLM  013666,  A-25677  (June 
22,  1950)     . 
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The  Mineral  Leasing  Act  of  Feb.  25, 
1920,  is  not  applicable  to  Indian  Reserva- 
tion lands  which  have  been  allotted  to 
individual  Indians. 

Indian  Reservation  lands  which  have 
been  allotted  to  individual  Indians  may  be 
leased  for  oil  and  gas  development  in  ac- 
cordance with  the  provisions  of  the  act  of 
Mar.  3,  1909,  and  the  regulations  in  25 
CFR,  Part  189. 
Melvin  L.   Collier,   Cheyenne  080677,   A- 

25878  (July  3, 1950) 

The  Mineral  Leasing  Act  of  1920  does 
not  apply  to  lands  of  the  Shoshone  or  Wind 
River  Indian  Reservation  which  were 
ceded  to  the  U.S.  in  trust  for  disposition 
but  which  were  subsequently  restored  to 
tribal  ownership,  as  such  lands  are  not 
"owned  by  the  United  States." 
Mildred    G.    Lyon,    Cheyenne    080506,   A- 

25879  (July  3,  1950) 

Where  the  Superintendent  of  an  Indian 
Agency  is  authorized  by  a  power  of  attor- 
ney executed  by  the  Indian  owners  of  land 
held  in  trust  by  the  U.S.  to  lease  the  land 
on  terms  specifically  fixed  by  the  power  of 
attorney,  an  offer  to  lease  the  land  on 
terms  which  do  not  meet  the  requirements 
of  the  power  of  attorney  cannot  be 
considered. 

A  power  of  attorney  cannot  be  legally 
revoked  after  the  power  has  been  validly 
exercised. 

The  Secretary  of  the  Interior  is  autho- 
rized to  cancel  a  fee  simple  patent  previ- 
ously issued  to  an  Indian  for  a  public  do- 
main allotment,  and  to  issue  in  lieu  there- 
of a  trust  patent,  where  such  action  is 
taken  for  the  purpose  of  making  the  record 
conform  to  the  facts  and  the  legal  situa- 
tion found  to  exist  by  a  court  of  competent 
jurisdiction,  and  not  for  the  purpose  of 
striking  down  any  right  vested  in  the 
patentee  or  in  his  successors  in  interest. 

The  Indian  owners  of  land  held  in  trust 
by  the  U.S.  for  the  protection  of  the  in- 
terests of  the  Indians. 

The  six-year  statute  of  limitations  re- 
lating to  the  cancellation  of  public  land 
patents  has  no  application  to  the  cancella- 
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tion  of  patents  erroneously  issued  on  In- 
dian trust  lands. 

Gas  and  Oil  Development  Corp.,  Oil  and 
Gas  13221-51,  IA-63  (Dec.  7,  1951) 

Appeal  of  the  Superior  Oil  Company 
from  the  decision  of  the  Acting  Commis- 
sioner of  Indian  Affairs  concerning  the 
liability  of  the  appellant  for  compensa- 
tory royalties  resulting  from  their  failure 
to  drill  an  offset  well  on  the  allotment  of 
Susie  Enos,  deceased  Shoshone  Indian. 

Special  Committee  affirms  decision  that 
lease  requires  drilling  of  offset  wells  even 
though  the  location  may  be  far  from  di- 
viding line. 
Indian  Appeal,  IA-67  (Feb.  26,  1952) 

Land  within  the  Fort  Peck  Indian  Res- 
ervation is  not  subject  to  leasing  under  the 
Mineral  Leasing  Act. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  rejected  for  the 
asserted  reason  that  the  land  applied  for 
lies  within  an  Indian  reservation,  and  the 
records  indicate  that  only  a  portion  of  the 
land  is  within  the  Indian  reservation,  the 
rejection  will  be  modified  as  to  the  land 
outside  the  Indian  reservation. 
Allen  B.  Cabot,  Montana  01959,  A-26342 
(Apr.  3, 1952) 

In  determining  the  amount  of  royalties 
to  be  paid  under  Indian  leases,  the  Secre- 
tary of  the  Interior  is  authorized  to  fix  the 
value  of  the  oil  on  the  basis  of  the  highest 
price  offered  or  paid  for  the  major  portion 
of  like  quality  oil  produced  and  sold  from 
the  field  in  which  the  leased  lands  are 
located. 

Where  there  is  only  one  purchaser  of  oil 
within  the  field  where  the  leased  lands  are 
situated,  the  posted  price  paid  by  that  pur- 
chaser for  the  oil  produced  under  the  lease 
is  acceptable  since  such  price  is  the  high- 
est posted  price  for  all  of  the  oil  produced 
and  sold  from  the  field. 
Bridwell  Oil  Co.,  Kewanee  Oil  Co.,  L.  F. 
Jones,  Colson  Oil  Co.,  Five  Civilized  Tribes, 
A-26615,  A-22558,  A-22586,  A-26616  (Jan. 
15,  1953) 

In  computing  royalties  due  under  leases 
on  Indian  lands,  it  was  proper,  in  deter- 
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mining  the  value  of  the  production  meas- 
ured on  the  basis  of  100  percent  tank 
tables,  to  use  the  posted  field  price  for  oil, 
although  such  posted  price  was  assertedly 
based  on  98  percent  and  not  100  percent 
tank  measurements,  so  long  as  the  posted 
price  represented  the  fair  market  value  of 
a  barrel  of  oil. 

The  Texas  Company,  Blackfeet  Oil  and 
Gas  Leases,  Allotted  Nos.  Vf  and  103, 
Tribal  Nos.  121  and  122,  A-22010  (Jan.  15, 
1953) 

On  the  Blackfeet  Indian  Reservation,  the 
Secretary  of  the  Interior,  consistently  with 
the  requirements  of  the  act  of  May  29, 1924 
(25  U.S.C.  398),  may  arrange  for  tribal  oil 
and  gas  lessees  to  pay  the  net  proceeds  tax 
levied  by  the  State  of  Montana  against  oil 
and  gas  royalty  interests  (sec.  84-5409, 
Rev.  Codes  of  Mont.  1947,  Ann.),  to  deduct 
the  amount  thus  paid  when  remitting 
royalty  payments  to  the  tribe,  and  to  sup- 
port the  reduction  with  properly  supported 
tax  bills. 

State  Taxation  of  Tribal  Royalty  Interests 
in  Oil  and  Gas  Leases  on  Blackfeet 
Indian  Reservation,  M-36246  (Oct.  29, 
1954) 

MINING  LEASES   (ALLOTTED  LANDS) 

Orders  dealing  with  the  proposed  re- 
moval of  restrictions  as  to  all  oil,  gas  and 
other  minerals  lying  on  or  being  within  or 
under  lands  which  were  allotted  to  Susan 
Dixmon,  now  Bohanan. 
Memorandum  (Nov.  4,  1943) 

The  Food  Machinery  and  Chemical  Cor- 
poration mining  leases  which  are  located 
on  allotted  and  tribal  lands  on  the  Fort 
Hall  Reservation  in  Idaho. 

The  leases  are  returned  to  the  Bureau 
to  be  amended  to  embody  the  new  royalty 
provisions  which  should  be  approved. 
Food  Machinery  and   Chemical  Corpora- 
tion, IA-97  (May  6,  1953) 

MINING  LEASES  (TRIBAL  LANDS) 

Where  the  period  of  a  mineral  lease  is 
extended  for  the  purpose  of  permitting 
operations  to  continue  pending  the  negotia- 
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tion  of  a  renewal  lease,  and  the  extension  is 
made  upon  the  condition  that  it  shall  be 
effective  until  the  approval  of  a  renewal 
lease  but  in  no  event  to  be  effective  for  a 
period  extending  beyond  Sept.  25,  1948,  the 
lease,  as  so  extended,  terminates  on  Sept. 
25, 1948,  unless  a  renewal  lease  is  approved 
at  an  earlier  date. 

The  fact  that  renewal  negotiations  may- 
have  come  to  an  end  prior  to  Sept.  25, 1948, 
would  not  accelerate  the  termination  of  the 
lease. 

The  extension  of  a  mineral  lease  is  not  a 
new  lease  for  the  extended  period  but  the 
extension  merely  enlarges  the  period  of 
the  original  lease  without  changing  or 
modifying  the  obligations  imposed  upon  the 
lessee  by  the  terms  of  the  original  lease. 
The  Southern  Rock  Asphalt,  IA-18  (Jan. 
16,  1951) 

OIL  AND  GAS  LEASING  (ALLOTTED 
LANDS) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts  to 
furnish  lessees  with  certain  title  informa- 
tion, including  certified  copies  of  patents  to 
allotments  and  orders  determining  heirs. 
While  it  is  customary  for  oil  and  gas  lease 
purchasers  to  request  the  Bureau  to  fur- 
nish such  copies,  nevertheless  in  perform- 
ing that  function  the  Bureau  merely  ful- 
fills a  general  public  service  resting  upon 
it  as  a  custodian  of  departmental  records. 
The  lessee  was  not  justified  in  refusing  to 
perform  its  contractual  obligation  because 
certain  title  information  had  not  been 
furnished  within  the  period  provided  after 
the  submission  of  the  lease  to  it  by  the 
superintendent,  notwithstanding  the  super- 
intendent's refusal  to  grant  further  exten- 
sion of  time.  The  company's  remedy  was 
to  appeal  from  the  superintendent's  action, 
and  by  failing  to  appeal  it  waived  whatever 
right  it  might  have  had  to  demand  the 
return  of  the  deposit  made  to  cover  the 
bid  at  the  lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  errone- 
ously advertised  by  the  superintendent  at 
an  oil  and  gas  lease  sale,  the  mistake  of 
the  superintendent  constitutes  justifica- 
tion for  the  lessee  not  to  keep  the  lease, 
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covering  the  lesser  or  partial  interest,  sent 
to  it  for  execution.  The  lessee  likewise 
could  insist  upon  a  lease  from  the  party 
or  vendor  with  whom  it  had  bargained 
and  need  not  accept  a  lease  from  a  third 
person.  The  lessee,  accordingly,  is  entitled 
to  the  refund  of  its  deposit  as  to  this  par- 
ticular tract. 

Phillips  Petroleum  Co.,  Land:  Minerals 
19364-47,  A-24713    (Mar.  18,  1948) 

In  determining  the  amount  of  royalties 
to  be  paid  under  Indian  leases,  the  Secre- 
tary of  the  Interior  is  authorized  to  fix 
the  value  of  the  oil  on  the  basis  of  the 
highest  price  offered  or  paid  for  the  major 
portion  of  like  quality  oil  produced  and 
sold  from  the  field  in  which  the  leased  lands 
are  located. 

Where  there  is  only  one  purchaser  of  oil 
within  the  field  where  the  leased  lands 
are  situated,  the  posted  price  paid  by  that 
purchaser  for  the  oil  produced  under  the 
lease  is  acceptable  since  such  price  is  the 
highest  posted  price  for  all  of  the  oil 
produced  and  sold  from  the  field. 
Bridwell  Oil  Co.,  Kewanee  Oil  Co.,  L.  F. 
Jones,  Colson  Oil  Co.,  Five  Civilized  Tribes, 
A-26615,  A-22558,  A-22586,  A-26616  (Jan. 
15,  1953) 

OIL  AND  GAS  LEASING  (TRIBAL  LANDS) 

Title  to  certain  school  lands  within  Na- 
val Oil  Shale  Reserve  No.  2,  Utah. 
Naval  Oil  Shale  Res.  No.  2,  Utah  (Feb.  17, 
1947) 

On  the  Blackfeet  Indian  Reservation,  the 
Secretary  of  the  Interior,  consistently  with 
the  requirements  of  the  act  of  May  29, 1924 
(25  U.S.C.  398),  may  arrange  for  tribal  oil 
and  gas  lessees  to  pay  the  net  proceeds 
tax  levied  by  the  State  of  Montana  against 
oil  and  gas  royalty  interests  (sec.  84-5409, 
Rev.  Codes  of  Mont.  1947,  Ann. ) ,  to  deduct 
the  amount  thus  paid  when  remitting 
royalty  payments  to  the  tribe,  and  to  sup- 
port the  reduction  with  properly  supported 
tax  bills. 

State  Taxation  of  Tribal  Royalty  Interests 
in  Oil  and  Gas  Leases  on  Blackfeet  Indian 
Reservation,  M-36246  (Oct.  29,  1954) 
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If  the  reservation  in  deed  dated  Feb.  4, 
1896,  from  Gettyburg  Battlefield  Memo- 
rial Association  is  binding  on  U.S.  grant- 
ing right-of-way  to  widow  and  heirs  of 
Edward  Menchey,  does  the  present  owner 
of  land  abutting  reservation  have  a  valid 
claim  for  access  to  Wainwright  Ave.,  or 
can  the  Nat.  Pk.  Serv.  properly  limit  use 
of  right-of-way  for  express  purpose  of  ac- 
cess to  Menchey's  Spring? 

Pennsylvania  courts  have  held  that  an 
easement  created  by  deed  can  ordinarily 
be  removed  by  a  grant  of  like  dignity. 
However,  easement  may  be  lost  by  aban- 
donment or  non-user  coupled  with  adverse 
possession. 

Reports  of  Superintendent  of  area  on 
right-of-way  indicates  it  was  used  prob- 
ably for  foot  travel  and  that  no  residence 
has  been  on  the  tract  known  as  the  Strick- 
houser  tract  since  1896,  etc. 

On  basis  of  record  presented  it  is  be- 
lieved Govt,  could  successfully  maintain 
position  that  easement  was  lost  by  aban- 
donment or  non-user  and  adverse 
possession.  Memorandum  to  Director,  Nat. 
Pk.  Serv.  fr.  Theodore  Spector,  Asst. 
Solicitor. 

Fred  Strickhousef  s   Claim  of  Access   to 
Wainright  Avenue  (Feb.  18, 1944) 

Granting  of  a  right-of-way  to  the  Crown 
Zellerbach  Corporation  for  a  logging  road 
over  allotted  land  on  the  Makah  Reserva- 
tion not  under  timber  contract  by  the 
applicant. 
Memorandum  (Jan.  2,  1945) 

Rights-of-Way  Across  Restricted  Indian 
Lands. 

Memorandum  Opinion  (May  14,  1945) 

Granting  of  rights-of-way  over  Indian 
lands  under  the  Boulder  Canyon  Project 
Act. 

Memorandum  (May  31,  1945) 

Rights-of-way  for  transmission  line  pur- 
poses may  be  granted  across  St.  Regis  In- 
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dian  Reservation,  N.Y.,  under  acts  of  Feb 
17, 1901,  and  Mar.  4, 1911. 
Commissioner  of  Indian  Affairs,  St.  Regis 
Indian  Reservation,  N.Y.  (July  19,  1946) 

As  it  is  not  certain  whether  Congress 
intended  for  the  Department  to  reserve 
rights-of-way  for  ditches  or  canals  in  pat- 
ents to  lands  which  were  in  the  public 
domain  as  of  Aug.  30,  1890,  but  which 
were  subsequently  incorporated  in  Indian 
reservations  and  are  being  distributed  by 
allotment  to  individual  Indians,  there  is 
leeway  for  a  reasonable  administrative 
construction  of  the  right-of-way  provision 
in  the  act  of  Aug.  30, 1890. 
Right-of-Way  Reservations  in  Indian 
Patents,  M-31156  (Supp.)   (Mar.  24,  1947) 

Sec.  13  of  the  act  of  June  25,  1910,  only 
authorizes  withdrawals  of  Indian  lands 
valuable  for  power  or  reservoir  sites  from 
disposition  for  any  other  purpose.  Follow- 
ing such  a  withdrawal,  it  is  still  necessary 
to  acquire  title  from  the  Indian  owners. 

Art.  VIII  of  the  agreement  of  Aug.  14, 
1899,  between  the  Crow  Tribe  and  the 
U.S.,  granting  certain  irrigation  benefits 
to  "persons,  companies  or  corporations," 
does  not  apply  to  the  U.S.,  because  the  sov- 
ereign cannot  be  regarded  as  a  "person." 

The  act  of  Feb.  5,  1948,  providing  for 
"rights-of-way"  across  Indian  lands,  does 
not  apply  to  reservoir  sites. 
Acquisition   of  Yellowtail  Reservoir  and 
Dam  Site,  M-35093  (Mar.  28, 1949) 

A  railroad  company,  under  a  grant  to  it 
of  a  right-of-way  across  Indian  tribal  lands 
for  station  grounds  under  a  Federal  stat- 
ute, may  permit  a  third  person  to  erect 
buildings  and  other  structures  on  such 
grant  in  order  to  facilitate  the  convenient 
receipt  and  delivery  of  freight,  so  long  as 
the  full  exercise  of  the  railroad's  franchise 
is  not  interfered  with  and  a  free  and  safe 
passage  is  left  for  the  carriage  of  freight 
and  passengers. 

Such  use  of  station  grounds  by  a  third 
person  may  be  granted  for  a  short  term 
only  by  the  railroad  company.  However, 
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such  use  would  not  require  the  consent  of 
the  Indians. 

Lease    of   Railroad    Station    Grounds    at 
Parker,  Arizona,  M-36016  (Oct.  17, 1949) 

As  the  power  of  the  Secretary  with  re- 
spect to  the  granting  of  rights-of-way 
across  Indian  lands  for  oil  or  gas  pipelines 
is  wholly  discretionary,  the  Secretary  may 
grant  such  rights-of-way  subject  to  what- 
ever conditions  he  deems  to  be  appropriate. 

The  Secretary  has  the  legal  authority  to 
promulgate  a  regulation  requiring  all  ap- 
plicants for  rights-of-way  for  oil  or  gas 
pipelines  across  Indian  lands  to  agree  to 
operate  such  lines  as  common  carriers,  if 
he  deems  such  action  to  be  appropriate. 

A  policy  recommendation  is  made  that 
the  Secretary's  actions  in  the  discharge  of 
his  supervisory  functions  respecting  In- 
dian lands  ought  to  be  motivated  by  consid- 
erations relating  to  the  welfare  of  the 
Indians  or  to  the  interests  of  the  Govt. ; 
and  that,  since  the  purpose  of  imposing  a 
common-carrier  requirement  on  applicants 
for  rights-of-way  across  Indian  lands  for 
oil  or  gas  pipelines  would  be  to  promote  the 
interests  of  prospective  shippers  of  oil  or 
gas,  rather  than  to  promote  the  interests  of 
the  Indians  or  of  the  Govt,  such  a  require- 
ment ought  not  to  be  imposed. 
Right s-of -Way  Over  Indian  Lands,  M- 
36095  (Aug.  6,1951) 

The  Bur.  of  Indian  Affairs  impliedly  in- 
vites the  public  to  use  the  roads  on  Indian 
reservations  which  are  maintained  by  the 
Bureau. 

The  Bur.  of  Indian  Affairs  must  use  due 
care  to  keep  the  roads  maintained  by  the 
Bureau  on  Indian  reservations  in  proper 
repair,  or  must  post  warning  signs  near 
points  where  dangerously  defective  condi- 
tions in  such  roads  exist,  so  that  vehicles 
traveling  on  them  will  not  be  damaged 
when  using  them  in  a  reasonable  and  cus- 
tomary manner. 
Charles  H.  Falk,  T-468  (June  25,  1952) 

Where  a  patent  in  fee  is  issued  on  In- 
dian lands  traversed  by  a  logging  railroad 
right-of-way  granted  to  a  lumber  company 
by  revocable  permit,  it  is  not  necessary  to 
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insert  in  the  patent  a  notation   respect- 
ing the  right-of-way  in  order  to  preserve 
the  right  granted  in  the  permit. 

The  Secretary  of  the  Interior  is  author- 
ized to  insert  in  a  patent  in  fee  for  Indian 
lands  a  notation  of  the  fact  that  the  title 
conveyed  is  subject  to  a  valid  existing 
right-of-way. 

Notations  in  Patents  in  Fee  for  Indian 
Lands  of  Existing  Rights-of-Way,  M-36158 
(Nov.  28, 1952) 
TRIBAL  LANDS 

Let.  to  the  Attorney  General  regarding 
case  pending  in  the  District  court  of  Creek 
County,  Okla.,  to  cancel  tax  assessments 
against  lands  which  were  originally  al- 
lotted to  Parney  Sewell — by  Kloth  sur- 
named  Seagle  and  signed  by  Solicitor 
Gardner. 

Noah  Sewell  v.  H.  L.  Payne,  County  Treas- 
urer of  Creek  County,  et  al.  (1-512-43) 
(Aug.  20,  1943) 

Western  Navajo  Indian  Exchange  appli- 
cation held  for  rejection.  Reversed — sgd. 
oy  Asst.  Secretary. 

Charles  C.  Day,  Phoenix  079907,  080790, 
079887  "K",  A-23384  (Aug.  21,  1943) 

Proposed  compromise  of  the  proceedings 
in  the  above  case;  action  relates  to  the 
title  to  certain  lands  in  Cal.  A  complaint 
filed  in  this  case  by  the  U.S.  Attorney 
where  the  position  was  taken  that  the 
lands  involved  had  been  used,  occupied 
and  enjoyed  by  Indians  of  the  Porno  Indian 
Tribe,  etc.  Letter  to  Attorney  General — 
signed  oy  Solicitor. 

U.S.  v.  State  of  California,  et  al.  (Jan.  21, 
1944) 

Availability  of  moneys  appropriated  by 
Congress  to  compensate  the  Pueblos  of 
Picuris  and  Pojoaque  for  lands  and  water 
rights  lost  to  them  under  the  provisions  of 
the  act  of  June  7,  1924  (43  Stat.  636),  to 
purchase  lands  for  lease  to  the  Raman 
Navajos. 
Memorandum  (Mar.  1,  1944) 

Construction  of  the  Palo  Verde  weir 
authorized  by  the  act  of  Apr.  1,  1944. 
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Has  Reclamation  acquired  the  rights 
in  connection  with  the  construction  of  the 
weir  as  directed  in  par.  2  of  the  Secretary's 
memorandum  of  May  3, 1944? 

Is  there  authority  to  condemn  such 
interest  in  tribal  lands  as  may  be  neces- 
sary to  make  possible  the  construction  of 
the  weir?  Memorandum  for  Asst.  Sec. 
Chapman. 

Solicitor's    Opinion,    M-33937     (Jan.    26, 
1945) 

Granting  of  rights-of-way  over  Indian 
lands  under  the  Boulder  Canyon  Project 
Act. 
Memorandum  (May  31,  1945) 

Authority  to  transfer  land  under  sec.  5 
of  the  Indian  Reorganization  Act. 

Authority  to  acquire  title  in  trust  for  an 
Indian  tribe  and  to  issue  to  the  original 
Indian  owner  an  assignment  conveying  ex- 
clusive rights  of  use  and  occupancy. 

Solicitor's    Opinion,    M-34111     (June    16, 
1945) 

Status  of  Remnant  Lands  of  the  Kiowa, 
Comanche,  and  Apache  Reservations  Under 
the  Taylor  Grazing  Act. 

Solicitor's  Opinion,  M-33936  (Oct  9,  1945) 

Applicability  of  E.O.  No.  9613  to  Surplus 
Lands  of  an  Indian  Tribe. 

Solicitor's  Opinion  M-34297  (Dec.  7,  1945) 

WRA  claim  for  adjustment  in  rent  for 
Indian  lands  on  Gila  River  Reservation  on 
ground  that  there  was  water  shortage  in 
terms  of  the  first  apportionment  of  wa- 
ter plus  an  estimate  of  water  reasonably 
to  be  anticipated. 

Agreement  for  Water  Deliveries—Adjust- 
ment of  Rentals  (Aug.  2,  1946) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background— all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
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tinental  Alaska   seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for 
compensation  for  past  taking  with  respect 
to  losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  re- 
spect to  the  natives  of  the  continental  U.S. 
and  the  same  principle  must  apply  to 
Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  <'laims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the  Gov- 
ernment for  extinguished  titles. — In  the 
case  of  conflicting  Haims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  lias  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may  be 
defeated  by  a  showing  that  the  native  use 
was  not  originally  exclusive. — If  the  na- 
tives no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters 
is  so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — 
Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska   (Mar.  24, 
1947) 
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Ceded  Crow  lands  on  the  Huntley  Rec- 
lamation Project,  Montana,  cannot  be  sold 
under  the  act  of  May  16,  1930,  since  the 
provisions  for  the  disposition  of  the  pro- 
ceeds of  sale  under  that  act  are  incompati- 
ble with  the  proper  discharge  of  the  Gov- 
ernment's duties  to  the  Indians  under  the 
Act  of  Apr.  27,  1904,  and  since  the  ceded 
lands  did  not,  by  virtue  of  their  cession, 
become  public  lands. 

Sales    of    Ceded    Crow    Lands,    M-34393 
(Mar.  26, 1947) 

The  Secretary  of  the  Interior  was  au- 
thorized to  restore  to  tribal  ownership, 
pursuant  to  sec.  3  of  the  Indian  Reorga- 
nization Act  of  June  18,  1934,  ceded  lands 
of  the  Uintah  and  Ouray  Reservation,  not- 
withstanding the  fact  that  specified  tracts 
of  such  land  were  also  subject  to  sale  for 
certain  purposes  to  the  town  of  Myton, 
Utah,  under  the  act  of  July  26,  1916,  since 
that  act  is  not  mandatory.  The  Secretary, 
having  a  choice  between  two  alternatives, 
restored  the  land  to  tribal  ownership,  and 
his  choice  is  irrevocable.  Moreover,  the 
town  of  Myton  has  not  yet  filed  a  valid  ap- 
plication to  purchase  the  lands,  and  it 
wishes  to  acquire  them  for  use  as  an  air- 
port site — a  use  not  permitted  by  the  act  of 
July  26,  1916. 

Solicitor's    Opinion,    M-34912     (Apr.     11, 
1947) 

Disposition     of     Surplus     Property    at 
Colorado  River  Relocation  Center. 
Solicitor's    Opinion,    M-34921     (Apr.    29, 
1947) 

"Open  flow  capacity"  in  the  minimum 
royalty  clause  of  an  Osage  gas  lease  must 
be  construed  as  actual  open  flow  capacity, 
even  though  amplified  by  acidization  of 
wells.  Error  to  ascribe  on  "open  flow"  ca- 
pacity to  nonproducing  gas  wells  that  have 
been  "shut  in"  or  "drowned  out."  An  av- 
erage based  on  the  first  day's  and  the  last 
day's  capacity  gives  a  fairer  measure  of 
capacity  for  the  period  of  open  flow  ca- 
pacity for  a  month.  Primary  responsibility 
for  considering  grievances  of  lessees  aris- 
ing out  of  Osage  gas  leases  rests  with 
Osage  Tribal  Council,  which  is  authorized 
to  speak  for  Tribe.  Final  responsibility, 
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in  case  of  disputes  between  tribe  and 
lessee,  rests  with  Secretary  of  Interior,  un- 
der terms  of  lease  and  governing  statutes. 
Appeal  of  Oklahoma  Power  and  Water  Co. 
(June  12,  1947) 

Indian  Surplus  lands  withdrawn  from 
disposal,  under  the  Departmental  Order  of 
Sept.  19,  1934  (54  I.D.  559),  pending  deter- 
mination of  possible  return  of  the  land  to 
tribal  ownership  under  sec.  3  of  the  act  of 
June  18,  1934  (48  Stat.  984,  985 ;  25  U.S.C. 
463),  cannot  be  returned  to  tribal  owner- 
ship when  the  Indians  concerned  vote  to 
exclude  themselves  from  the  1934  legisla- 
tion, and  the  temporary  withdrawal  of 
Sept.  19,  1934,  may  be  revoked  at  any  time. 
Status  of  Indian  Surplus  Land  Withdrawn 
From  Public  Entry,  M-34796  (Oct.  22, 
1947) 

The  effectiveness  of  a  trading  license 
issued  by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

Sec.  13  of  the  act  of  June  25,  1910,  only 
authorizes  withdrawals  of  Indian  lands 
valuable  for  power  or  reservoir  sites  from 
disposition  for  any  other  purpose.  Follow- 
ing such  a  withdrawal,  it  is  still  necessary 
to  acquire  title  from  the  Indian  owners. 

Art.  VIII  of  the  agreement  of  Aug.  14, 
1899,  between  the  Crow  Tribe  and  the  U.S., 
granting  certain  irrigation  benefits  to  "per- 
sons, companies  or  corporations,"  does  not 
apply  to  the  U.S.,  because  the  sovereign 
cannot  be  regarded  as  a  "person." 

The  act  of  Feb.  5,  1948,  providing  for 
"rights-of-way"  across  Indian  lands,  does 
not  apply  to  reservoir  sites. 
Acquisition   of   Yellowtail  Reservoir   and 
Dam  Site,  M-35093    (Mar.  28,  1949) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of 
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the  Interior  from  the  Crow  Tribe  under 
existing  legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24, 1946. 

The  provision  in  House  Doc.  475,  re- 
lating to  the  acquisition  of  title  to  reser- 
voir sites  constituting  a  part  of  Indian 
tribal  lands,  is  applicable  only  to  projects 
in  the  Missouri  River  Basin  to  be  under- 
taken by  the  Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  Mar. 
28, 1949,  is  adhered  to. 
Acquisition   of  Yellowtail  Reservoir  and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

Where  an  attorney's  contract  to  prose- 
cute the  claims  of  a  group  of  Indians  before 
the  Indian  Claims  Commission  has  been 
approved,  the  rescission  of  the  approval 
would  not  be  justified  on  the  ground  of 
doubt  as  to  whether  the  group  is  an  "In- 
dian tribe,  band,  or  other  identifiable  group 
of  American  Indians,"  within  the  meaning 
of  those  terms  as  used  in  the  Indian  Claims 
Commission  Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
contract  and  would  form  a  proper  basis 
for  the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  Attor- 
ney's Contract  to  Prosecute  Indian  Claims, 
M-35097  (Nov.  16, 1949) 

The  sale  by  the  testator  of  a  tract  of 
allotted  land  previously  devised  by  him 
resulted  only  in  the  ademption  of  this  par- 
ticular devise,  and  it  did  not  effect  a  revo- 
cation of  his  will  in  its  entirety. 
Estate  of  Samuel  Allison  (Tatunkasica) 
Fort  Peck  Allottee  No.  11,  IA-7  (Jan  5 
1950)  '     ' 

Under  the  act  of  Apr.  4,  1910,  the  bene- 
ficial interest  in  the  land  described  in  that 
act  is  vested  in  the  owners  of  the  lands 
irrigated  from  the  Strawberry  Valley  rec- 
lamation project,  although  the  legal  title 
to  the  land  remains  in  the  U.S. 

Land  to  which  the  beneficial  interest  is 
m  private  persons  is  not  public  land  sub- 
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ject  to  leasing  under  the  Mineral  Leasing 
Act  of  1920,  although   the  legal  title  to 
the  land  is  vested  in  the  U.S. 

As  the  complete  management  and  con- 
trol over  the  land  described  in  the  act  of 
Apr.  4,  1910,  had  been  turned  over  to  the 
Strawberry  Water  Users'  Assn.  prior  to 
the  time  when  the  Mineral  Leasing  Act 
for  Acquired  Lands  was  exacted,  the  land 
is  not  subject  to  leasing  by  the  Secretary 
of  the  Interior  under  that  act,  but  is  sub- 
ject to  leasing  by  the  Association. 

Proceeds  from  oil  and  gas  leases  issued 
on  land  described  in  the  act  of  Apr.  4,  1910, 
are  subject  to  disposition  as  provided  for 
in  that  act  and  in  subsequent  pertinent 
legislation. 

Oil  and  Gas  Leases  on  land  in  the  Straw- 
berry Valley  Reclamation  Project,  M- 
36051  (Dec.  7, 1950) 

Regulations  Prescribing  Sales  Procedure 
for  Indian  Lumber  Enterprises — 25  CFR 
64  Applicable  to  all  Reservations  (other 
than  Red  Lake  and  Menominee) — Reser- 
vations of  Organized  and  Unorganized 
Tribes. 

The  act  of  June  24,  1940  (54  Stat.  504), 
is  applicable  to  Indian  lumber  enterprises 
on  all  reservations  other  than  Red  Lake 
and  Menominee. 

The  application  of  regulations  (25  CFR 
64)  promulgated  under  the  act  of  June 
24,  1940  (54  Stat.  504),  is  not  restricted 
to  the  reservations  of  unorganized  tribes. 
Applicability  of  25  CFR  64  to  the  Proposed 
Plan  of  Operation  of  the  Fort  Apache  Saw- 
mill Enterprise  (Jan.  10,  1951) 

Indian  allotted  lands  required  for  the 
Yellowtail  project  can  be  condemned  in  ac- 
cordance with  the  provisions  of  sec.  3  of 
the  act  of  Mar.  3,  1901,  which  subjects 
such  lands  to  condemnation  for  public  pur- 
poses in  the  same  manner  and  to  the  same 
extent  as  lands  owned  in  fee. 

The  Indian  tribal  lands  needed  for  the 
Yellowtail  dam  and  reservoir  site  cannot 
be  condemned,  because  the  Yellowtail 
Project  would  be  constructed  within,  and 
would  provide  for  the  irrigation  of  ap- 
proximately 21,500  acres  of  Indian-owned 
lands  situated  within  the  exterior  bound- 
aries of  the  Crow  Indian  Reservation,  and 
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Congress  has  prohibited  any  further  irri- 
gation developments  on  the  reservation 
without  the  consent  of  the  Crow  Indians. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Dam  and  Reservoir  Site, 
M-36148  (Oct.  27,  1952) 

Where  the  Secretary  of  the  Interior 
recognizes  a  tribal  organization  as  having 
authority  to  represent  the  tribe,  such  or- 
ganization has  the  exclusive  privilege  of 
representing  the  Indians  in  the  prosecu- 
tion of  the  tribal  claims  against  the  U.S. 

Where  a  contract  employing  attorneys  to 
prosecute  claims  of  a  tribe  against  the 
U.S.  has  been  executed  by  the  recognized 
governing  body  of  the  tribe,  and  the  con- 
tract has  been  approved  by  the  Depart- 
ment, the  approval  of  another  contract 
made  by  a  dissatisfied  segment  of  the  tribe 
would  contravene  the  statutory  direction 
that  whenever  any  tribal  organization  ex- 
ists, recognized  by  the  Secretary  of  the 
Interior  as  having  authority  to  represent 
the  tribe,  such  organization  shall  be  ac- 
corded the  exclusive  privilege  of  represent- 
ing the  Indians. 

Little  Shell  Band  of  Chippewa  Indians, 
Appeal  of  David  Rein,  IA-61  (Sept.  2, 
1952) 

The  authority  of  the  Secretary  to  with- 
draw "lands"  for  reclamation  purposes  in- 
cludes within  its  scope  the  authority  to 
withdraw  the  minerals  in  lands  where  the 
surface  has  been  patented  by  the  Govt,  but 
the  title  to  the  minerals  is  retained  by  the 
Govt. 

A  reclamation  withdrawal  order  except- 
ing from  its  provisions  "any  tract  the  title 
to  which  has  passed  out  of  the  U.S."  ex- 
cluded only  those  tracts  as  to  which  the 
title  in  its  entirety  had  passed  out  of  the 
Govt.,  and  covered  the  minerals  in  tracts 
within  the  withdrawn  area  which  had  been 
patented  with  a  reservation  of  the  minerals 
in  the  U.S. 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within  an 
Indian  reservation  did  not  include  tracts 
which  were  at  that  time  withdrawn  from  a 
reclamation  project,  since  lands  withdrawn 
from  public  entry  and  dedicated  to  a  par- 
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ticular  purpose  cannot  be  regarded  as  "un- 
disposed-of" lands. 

The  authority  of  the  Secretary  to  restore 
to  tribal  ownership  former  tribal  lands 
within  an  Indian  reservation  includes  the 
authority  to  restore  to  tribal  ownership  the 
minerals  in  tracts  which  have  been  pat- 
ented with  a  reservation  of  the  minerals  to 
the  U.S. 

A  withdrawal  of  lands  for  a  reclamation 
project  does  not  constitute  an  authorization 
of  the  project  and  the  fact  that  former 
tribal  lands  within  an  Indian  reservation 
have  been  withdrawn  for  a  reclamation 
project  does  not  prevent  the  Secretary  from 
revoking  the  withdrawal  and  restoring  the 
lands  to  tribal  ownership  if  he  determines 
that  such  action  would  be  in  the  public 
interest. 

Restoration  to  Tribal  Ownership  of  Lands 
Included  in  a  Reclamation  Withdrawal, 
M-36142  (Oct.  29, 1952) 

Under  sec.  8  of  the  corporate  charter 
of  the  Southern  Ute  Tribe,  the  tribe  may 
make  per  capita  payments  out  of  the  cur- 
rent net  income  for  any  fiscal  year  without 
securing  departmental  approval. 

The  Southern  Ute  Tribe  may,  without 
securing  departmental  approval,  distribute 
per  capita  among  its  members,  in  any  fiscal 
year,  up  to  one-half  of  the  tribe's  accrued 
surplus. 

The  Southern  Ute  Tribe  must  secure  the 
approval  of  the  Department  before  it  can 
distribute  per  capita  among  its  members, 
in  any  one  year,  more  than  one-half  of  its 
accrued  surplus. 

The  governing  body  of  the  Southern  Ute 
Tribe  may,  before  the  close  of  a  fiscal  year, 
make  per  capita  payments  out  of  the  prof- 
its for  that  year. 

The  royalties  received  by  the  Southern 
Ute  Tribe  from  its  oil  and  gas  leases  con- 
stitute "profits  of  corporate  enterprises  or 
income"  within  the  meaning  of  sec.  8  of  the 
corporate  charter  of  the  Tribe. 
Per  Capita  Distributions  Under  Southern 
Ute  Charter,  M-36146  (Nov.  14,  1952) 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights 
are  held  by  the  U.S.,  including  the  un- 
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restricted  right  to  use  or  dispose  of  the 
proceeds  derived  from  the  use  of  such 
lands. 

The  proceeds  from  the  lands  in  the  for- 
mer Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  appli- 
cable to  the  lands  in  the  former  Uintah 
Indian  Reservation  which  were  restored 
to  the  public  domain  subject  to  the  provi- 
sion that  the  proceeds  of  such  lands  shall 
be  used  for  the  benefit  of  the  Indians. 
Edward  M.  Sown,  Utah  9362,  A-26523 
(Dec.  11,  1952) 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
the  Uintah  and  Ouray  Indian  Reservation 
did  not  include  tracts  which  were,  on  the 
date  of  the  order,  withdrawn  for  the  bene- 
fit of  the  Indians  or  tracts  which  were  at 
the  time  included  in  a  Power  Site  Reserve. 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights  are 
held  by  the  U.S.,  including  the  unrestricted 
right  to  use  or  dispose  of  the  proceeds 
derived  from  the  use  of  such  lands. 

The  proceeds  from  the  lands  in  the  for- 
mer Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  appli- 
cable to  lands  in  the  former  Uintah  Indian 
Reservation  which  were  set  apart  for  the 
benefit  of  the  Indians  prior  to  the  opening 
of  the  unallotted  lands  to  entry.  The 
Mineral  Leasing  Act  is  not  applicable  to 
the  lands  of  the  former  Uintah  Reserva- 
tion which  were  restored  to  the  public 
domain  subject  to  the  provision  that  the 
proceeds  of  such  lands  shall  be  used  for 
the  benefit  of  the  Indians. 
Charles  B.  Gonsales,  Utah  06571,  06572,  A- 
26551  (Jan.  19,  1953) 

Lands  on  the  Wind  River  Indian  Reser- 
vation, Wyoming,  which  were  ceded  by  the 
Indians  at  that  reservation  to  the  U.S.  by 
an  agreement  ratified  by  the  act  of  Mar.  3 
1905  (33  Stat.  1016),  are  held  by  the  U.s! 
as  trustee  for  such  Indians,  and  any  pro- 
ceeds derived  from  the  sale  of  those  lands, 
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or  for  the  use  thereof,  would  belong  to  the 
Indians  as  the  beneficial  owners  and  not  to 
the  trustee. 

Moreover,  where  patents  have  issued  to 
homestead  entrymen  for  some  of  the  ceded 
lands,  w7ith  a  reservation  of  minerals  to  the 
U.S.,  the  U.S.  likewise  acts  as  a  trustee  of 
the  minerals  for  the  benefit  of  the  Indians. 
Ceded  Lands  on  the  Wind  River  Indian 
Reservation,  M-36172  (June  18,  1953) 

In  view  of  the  legislation  governing  the 
settlement  of  the  claims  of  the  Cheyenne 
River  Sioux  Indians,  arising  from  the  con- 
struction of  the  Oahe  Dam  and  Reservoir, 
under  which  the  claims  are  for  final  dispo- 
sition by  Congress,  and  the  Chief  of  Engi- 
neers, Dept.  of  the  Army,  is  given  final 
responsibility  for  negotiating  with  respect 
to  the  taking  of  the  Indians'  property,  a 
definite  expression  of  opinion  on  the  part 
of  this  Department  concerning  the  claim 
of  the  tribe  for  compensation  for  the  Chey- 
enne River  Hospital,  which  will  be  inun- 
dated by  the  Oahe  Dam  and  Reservoir, 
might  prove  both  premature  and  academic. 
As  it  appears,  however,  that  the  Cheyenne 
River  Hospital  wras  constructed  on  tribal 
lands  with  tribal  funds  but  was  subse- 
quently remodeled  at  the  expense  of  the 
Govt.,  the  argument  may  be  advanced  by 
the  Dept.  that  the  claim  of  the  tribe  calls 
for  an  adjustment  of  equities. 
Taking  of  Cheyenne  River  Hospital,  M- 
36170  (July  30, 1953) 

Congress  has  the  power,  wThich  it  is  priv- 
ileged to  exercise  at  any  time,  to  terminate 
Federal  supervision  and  control  over  In- 
dian Property  real  or  personal,  tribal  or 
individual.  Such  termination  of  Federal 
supervision  and  control  would  ordinarily 
carry  with  it  the  subjection  of  the  property 
to  State  taxation  even  without  a  declara- 
tion to  that  effect  by  the  terminating 
legislation. 

Thus,  no  legal  impediment  existed  to  ter- 
mination by  Congress  of  the  tax  immunities 
enjoyed  by  Indians  allotted  under  the  Sixth 
Article  of  the  Treaty  with  the  Omahas. 

However,  Indians  allotted  under  the  Gen- 
eral Allotment  Act,  either  on  their  reserva- 
tions, or  on  the  public  domain  in  the  con- 
text of  a  treaty   scheme,   or  agreement, 
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expressed  or  implied,  enjoy  vested  rights  to 
the  exemption  of  their  lands  from  taxation 
not  only  during  the  original  trust  period 
but  also  during  extensions  of  such  trust 
period,  and  such  rights  may  not  constitu- 
tionally be  terminated  by  the  Congress. 
The  tribal  lands  of  Indians  enjoy  no 
immunity  from  State  taxation  which  can- 
not be  terminated  by  the  Congress.  This 
principle  is  also  applicable  to  lands  pur- 
chased by  the  Secretary  of  the  Interior  for 
Indian  tribes  with  the  funds  of  such  tribes 
pursuant  to  sec.  5  of  the  Indian  Reorganiza- 
tion Act  of  June  18, 1934. 
Indian  Tax  Exemptions,  M-36197  (Dec.  31, 
1953) 

Subject  to  judicial  determination  in 
pending  litigation,  it  is  believed  that  the 
lands  of  the  Colorado  River  Reservation 
are  held  in  trust  by  the  U.S.  for  the  bene- 
fit of  the  members  of  all  tribes  of  the 
Colorado  River  and  its  tributaries  who 
have  or  who  may  be  located  thereon  under 
Federal  authority. 

The  ordinance  of  the  Colorado  River  In- 
dian Tribal  Council  permitting  the  settle- 
ment by  the  Navajo  and  Hopi  on  the  Res- 
ervation constitutes  an  enforceable  agree- 
ment on  the  part  of  the  U.S.  Government. 
Colorado  River  Indian  Reservation  Devel- 
opment, M-36200  (Feb.  12,  1954) 

The  regulations  in  25  CFR,  Part  241, 
governing  the  sale  of  allotted  lands,  do  not 
recognize  the  right  of  Indian  bidders  who 
are  members  of  the  seller's  tribe  to  meet  the 
high  bid  of  any  non-Indian  bidder  at  the 
sale  of  an  allotment. 

While  it  has  been  the  practice  occasion- 
ally to  include  such  a  stipulation  in  the 
advertisement  of  the  sale  of  an  allotment 
when  the  allottee  has  insisted  upon  its  con- 
clusion, the  Commissioner  of  Indian  Affairs 
exercised  a  sound  discretion  in  approving 
the  aale  of  the  allotment  to  the  highest  bid- 
der, since  the  allottee  prior  to  the  adver- 
tisement of  the  sale  had  expressly  agreed 
to  the  sale  of  the  allotment  to  the  highest 
bidder,  and  did  not  change  her  mind  until 
long  after  the  sale  had  been  advertised. 
Victor  Bowman,  Allotment  of  Elizabeth 
Flood  Last  Horse,  Oglala  Sioux  Allottee 
No.  205  4,  IA-135  (July  22, 1954) 
269-098 — 74 43 


INDIAN  LANDS— Continued 
TRIBAL  LANDS— Continued 

Sec.  1  of  the  act  of  Aug.  15, 1953  (67  Stat. 
586;  18  U.S.C.  1161)  does  not  prohibit  an 
Indian  tribe  from  conditioning  its  assent  to 
transactions  in  intoxicants  within  areas  of 
Indian  country  under  its  jurisdiction. 

Criminal  jurisdiction  conferred  upon  a 
State  by  18  U.S.C.  1162  is  exclusive  except 
as  against  the  U.S. 

Permissible  Scope  of  an  Indian  Tribal  Or- 
dinance Authorizing  Transactions  in  In- 
toxicating Beverages  Within  Area  of 
Indian  Country  Subject  to  Jurisdiction  of 
Such  Tribe,  M-36241  (Sept.  22,  1954) 

INDIAN  REORGANIZATION  ACT 

Authority  to  transfer  land  under  sec.  5 
of  the  Indian  Reorganization  Act. 

Authority  to  acquire  title  in  trust  for  an 
Indian  tribe  and  to  issue  to  the  original 
Indian  owner  an  assignment  conveying  ex- 
clusive rights  of  use  and  occupancy. 
Solicitor's  Opinion,  M-34111  (June  16, 
1945) 

The  Secretary  of  the  Interior  was  au- 
thorized to  restore  to  tribal  ownership, 
pursuant  to  sec.  3  of  the  Indian  Reorga- 
nization Act  of  June  18,  1934,  ceded  lands 
of  the  Uintah  and  Ouray  Reservation,  not- 
withstanding the  fact  that  specified  tracts 
of  such  land  were  also  subject  to  sale  for 
certain  purposes  to  the  town  of  Myton, 
Utah,  under  the  act  of  July  26,  1916,  since 
that  act  is  not  mandatory.  The  Secretary, 
having  a  choice  between  two  alternatives, 
restored  the  land  to  tribal  ownership,  and 
his  choice  is  irrevocable.  Moreover,  the 
town  of  Myton  has  not  yet  filed  a  valid  ap- 
plication to  purchase  the  lands,  and  it 
wishes  to  acquire  them  for  use  as  an  air- 
port site — a  use  not  permitted  by  the  act 
of  July  26,  1916. 

Solicitor's  Opinion,  M-34912  (Apr.  11, 
1947) 

For  Indians  to  be  able  to  organize  under 
the  Indian  Reorganization  Act,  they  must 
constitute  a  "tribe,  or  tribes,  residing  on 
the  same  reservation."  Therefore,  the 
Nooksack  Indians  of  the  State  of  Wash- 
ington, for  whom  no  reservation  has  ever 
been  set  aside  and  who  possess  no  recog- 
nized tribal  status,  are  not  eligible  to  or- 
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ganize  under  this  provision  of  the  Indian 
Reorganization  Act. 

Organization  of  the  Nooksack  Indians 
Under  the  Indian  Reorganization  Act,  M- 
35013  (Dec.  9,  1947) 

Final  Homestead  Proof  Rejected. 

Final  proof  showing  three  months  an- 
nual homestead  residence  instead  of  the 
seven  months  by  the  Three- Year  Homestead 
Law  must  be  rejected. 

Where  final  proof  is  rejected  for  in- 
sufficient residence  on  a  homestead  entry 
erroneously  allowed,  the  entry  will  be  can- 
celed because  it  was  erroneously  allowed, 
not  because  the  proof  was  insufficient. 

Allowance  of  a  homestead  entry  under 
prevailing  land  office  rulings  that  the  de- 
partmental withdrawal  order  of  Sept.  19, 
1934,  did  not  bar  homestead  entry  of  cer- 
tain Indian  ceded  lands  burdened  with 
State  drainage  liens  under  the  Volstead 
Act  was  erroneous  in  the  light  of  the 
Solicitor's  opinion  approved  by  the  Secre- 
tary on  Aug.  12,  1942,  and  the  Department 
may  of  its  own  motion  correct  the  error, 
the  subject  matter  being  still  within  the 
jurisdiction  of  the  Department. 

An  entry  erroneously  allowed  is  invalid 
and  cannot  be  confirmed,  but  must  be  can- 
celed as  erroneously  allowed. 

The  entryman  of  an  entry  erroneously  al- 
lowed is  entitled  to  be  reimbursed  for  the 
sums  paid  on  his  entry,  upon  his  compli- 
ance with  the  requirements  of  the  gov- 
erning law. 

Alfred  Jensen,  G.L.O  01311,  A-25291  (Dec. 
23,  1949) 

Limitations  prescribed  by  State  law  have 
no  bearing  on  the  validity  of  wills  made 
by  Indians  in  disposing  of  trust  allotments 
or  restricted  personal  property,  unless  such 
provisions  have  been  adopted  in  the  regu- 
lations promulgated  by  the  Secretary  of  the 
Interior  respecting  Indian  wills. 

Sec.  4  of  the  Indian  Reorganization  Act 
did  not  modify  or  affect  the  right  of  Indi- 
ans to  dispose  of  such  property  by  will, 
without  regard  to  any  limitations  imposed 
by  State  law. 

An  Indian  woman,  in  disposing  of  such 
property  by  will,  is  not  required  by  the 
regulations  of  the  Secretary  of  the  Interior 
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to  make  any  provision  for  her  surviving 

husband. 

Estate  of  Ke  To  Sah  Jefferson,  Pro  oat  e 

14587-49,  IA-19  (May  4, 1950) 

Under  the  provisions  of  the  act  of  May 
11,  1938,  the  tribal  lands  of  the  Pueblo  of 
Laguna  cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  except  upon  the  basis 
of  competitive  bidding  after  notice  and 
advertisement. 

The  constitution  of  the  Pueblo  of  Laguna, 
adopted  pursuant  to  the  provisions  of  the 
Indian  Reorganization  Act,  does  not  pur- 
port to  dispense  with  the  statutory  re- 
quirement of  competitive  bidding  in  con- 
nection with  the  issuance  of  oil  and  gas 
leases  on  tribal  lands. 

The  provisions  of  a  constitution  adopted 
by  an  Indian  tribe  pursuant  to  sec.  16  of 
the  Indian  Reorganization  Act  cannot  dis- 
regard or  dispense  with  the  positive  re- 
quirements of  an  act  of  Congress  with  re- 
spect to  the  leasing  of  tribal  lands  for 
mining  purposes. 

The  unrestricted  power  to  lease  tribal 
lands  for  mining  purposes  may  be  con- 
ferred on  an  Indian  tribe  only  by  a  charter 
of  incorporation  issued  to  the  tribe  pursu- 
ant to  sec.  17  of  the  Indian  Reorganization 
Act. 

Leasing  of  Lands  by  the  Pueblo  of  Laguna 
for  Oil  and  Oas  Development,  M-36040 
(July  5,  1950) 

The  Secretary  of  the  Interior  has  author- 
ity under  sec.  3  of  the  Indian  Reorganiza- 
tion Act  to  restore  to  tribal  ownership 
mineral  deposits  which  were  reserved  to 
the  U.S.  when  the  surface  of  ceded  Indian 
Lands  was  patented. 

Oil  and  gas  deposits  reserved  to  the  U.S. 
when  the  surface  of  ceded  Indian  lands 
was  patented  but  subsequently  restored  to 
tribal  ownership  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act  of  1920, 
which  is  applicable  only  to  "lands  *  *  * 
owned  by  the  United  States." 
Davidson  Hill,  Kenneth  M.  Willson,  Pueblo 
059564,  A-25883   (Sept.  5,  1950) 

A  provision  in  a  tribal  constitution  which 
declares  that  any  adult  member  of  the 
tribe  shall  be  eligible  to  vote  at  any  elec- 
tion "when  he  or  she  presents  himself  or 
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herself  at  a  polling  place  within  his  or 
her  voting  district"  does  not  impose  a  resi- 
dence requirement  on  eligibility  to  vote, 
since  the  quoted  phrase  is  designed  to  regu- 
late the  voting  process  by  preventing  ab- 
sentee voting,  rather  than  to  disqualify 
members  of  the  tribe  who  reside  outside  the 
voting  districts  comprising  the  reservation. 

Election  laws  are  to  be  construed  liber- 
ally in  favor  of  the  right  to  vote,  and  this 
rule  is  particularly  appropriate  in  constru- 
ing the  provisions  of  Indian  tribal  con- 
stitutions governing  eligibility  to  vote  in 
tribal  elections. 

Residence  in  a  voting  district  on  the 
Blackfeet  Reservation  is  not  a  prerequisite 
for  voting  in  Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per 
centum  of  the  eligible  Blackfeet  voters 
participated  in  an  election  on  a  proposed 
amendment  to  the  Blackfeet  tribal  consti- 
tution, it  is  necessary  to  include  in  the  com- 
putation all  the  nonresident  adult 
members  of  the  tribe,  as  well  as  the  adult 
members  of  the  tribe  residing  in  the  voting 
districts  which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or 
his  delegate)  can  call  a  legal  election  on  the 
adoption  of  a  proposed  amendment  to  the 
constitution  of  the  Indian  tribe. 

An  election  which  was  called  and  held 
by  the  Blackfeet  Tribal  Business  Council 
on  the  adoption  of  a  proposed  amendment 
to  the  Blackfeet  tribal  Constitution  has 
no  legal  standing  and  must  be  disregarded 
in  determining  whether  the  proposed 
amendment  was  adopted. 

As  less  than  30  per  centum  of  the  eligible 
members  of  the  Blackfeet  Tribe  voted  in 
the  legal  election  on  the  adoption  of  pro- 
posed Amendment  III  to  the  tribal  consti- 
tution, the  proposed  amendment  was  not 
adopted. 

Vote  on  Proposed  Amendment  III  to  Black- 
feet Constitution,  M-36141  (July  18,  1952) 

Under  sec.  8  of  the  corporate  charter  of 
the  Southern  Ute  Tribe,  the  tribe  may 
make  per  capita  payments  out  of  the  cur- 
rent net  income  for  any  fiscal  year  without 
securing  departmental  approval. 

The  Southern  Ute  Tribe  may,  without 
securing  departmental  approval,  distribute 
per  capita  among  its  members,  in  any  fiscal 
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year,  up  to  one-half  of  the  tribe's  accrued 
surplus. 

The  Southern  Ute  Tribe  must  secure  the 
approval  of  the  Department  before  it  can 
distribute  per  capita  among  its  members, 
in  any  one  year,  more  than  one-half  of  its 
accrued  surplus. 

The  governing  body  of  the  Southern  Ute 
Tribe  may,  before  the  close  of  a  fiscal  year, 
make  per  capita  payments  out  of  the  profits 
for  that  year. 

The  royalties  received  by  the  Southern 
Ute  Tribe  from  its  oil  and  gas  leases  con- 
stitute "profits  of  corporate  enterprises  or 
income"  within  the  meaning  of  sec.  8  of 
the  corporate  charter  of  the  Tribe. 
Per  Capita  Distributions  Under  Southern 
Ute  Charter,  M-36146  (Nov.  14,  1952) 

Under  Article  II  of  the  by-laws  of  the 
Colorado  River  Indian  Tribes,  under  which 
councilmen  or  officers  of  the  tribe  must  be 
members  of  the  tribe,  honorary  members 
are  not  eligible  for  tribal  office. 
Eligibility  of  Honorary  Members  to  Hold 
Tribal  Office,  M-36199  (Jan.  6,  1954) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  for  appeal. 

The  fact  that  the  Indians  of  the  Col- 
ville  Reservation  voted  on  Apr.  6,  1935,  to 
exclude  themselves  from  the  operation  of 
the  Indian  Reorganization  Act,  and  thus 
made  it  impossible  to  accomplish  the  pur- 
pose for  which  the  withdrawal  of  their  sur- 
plus lands  had  been  made  in  1934,  did  not 
terminate  the  withdrawal  as  to  such  lands. 

A  mineral  location  on  land  withdrawn 
from  such  location  is  invalid. 
Consolidated  Mines  and  Smelting  Co.,  Ltd., 
66022   (Washington)   SF  66W,  661^8,  A- 
27019  (July  28,  1954) 

INDIAN  TRIBES 
GENERALLY 

Power  of  Indian  Tribe  to  Delegate  Legis- 
lative Authority  to  a  Subordinate  Agency 
of  the  Tribe. 
Memorandum  (May  11,  1945) 

Authority  to  transfer  land  under  sec.  5 
of  the  Indian  Reorganization  Act. 

Authority  to  acquire  title  in  trust  for  an 
Indian  tribe  and  to  issue  to  the  original 
Indian    owner    an    assignment    conveying 
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exclusive   rights   of  use   and   occupancy. 
Solicitor's    Opinion,    M-34111     (June    16, 
1945) 

Duty  of  Secretary  of  the  Interior  to 
Issue  Certificates  of  Competency  to  En- 
rolled Members  of  the  Osage  Tribe  of 
Indians  of  Less  Than  One-half  Osage 
Indian  Blood. 
Memorandum  (Aug.  1,  1945) 

Deposit  and  use  of  moneys  collected  as 
fees  for  services  performed  for  Indians. 
Memorandum  (Aug.  20,  1945) 

Acquisition  of   Title   to   Lands   by   an 
Indian  Tribe  by  Adverse  Possession. 
Solicitor's     Opinion,     M-34330     (Jan.     3, 
1946) 

Authority  for  Taking  Title  in  the  Name 
of  the  United  States  in  Trust  for  the  Vari- 
ous Indian  Pueblos. 

Solicitor's     Opinion,     M-34262     (Jan.     5, 
1946) 

Cheyenne  and  Arapahoe  Indians  retained 
no  reversionary  rights  in  lands  ceded  to 
the  U.S.  under  the  act  of  Mar.  3,  1891. 
General     Conference     of     Mennonites — 
Indian,  M-34459  (Aug.  8,  1946) 

Ceded  Crow  lands  on  the  Huntley 
Reclamation  Project,  Montana,  cannot  be 
sold  under  the  act  of  May  16,  1930,  since 
the  provisions  for  the  disposition  of  the 
proceeds  of  sale  under  that  act  are  incom- 
patible with  the  proper  discharge  of  the 
Government's  duties  to  the  Indians  under 
the  Act  of  Apr.  27, 1904,  and  since  the  ceded 
lands  did  not,  by  virtue  of  their  cession, 
become  public  lands. 

Sales  of  Ceded  Crow  Lands,  M-34393  (Mar. 
26,  1947) 

Disposition    of    Surplus    Property     at 
Colorado  River  Relocation  Center. 
Solicitor's    Opinion,    M-34921     (Apr     29, 
1947) 

The  Secretary  of  the  Interior  has  author- 
ity during  present  fiscal  year  to  make  per 
capita  payment  to  Indians  of  Choctaw  and 
Chickasaw  Tribes  of  Oklahoma  subject  to 
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limitations  contained  in  sec.  18  of  act  of 
Feb.  14,  1920  (41  Stat.  408,  427;  25  U.S.C. 
120).  The  authority  of  Secretary  to  make 
per  capita  distribution  to  Indians  of 
Choctaw  and  Chickasaw  Tribes  after  close 
of  present  fiscal  year  depends  upon  provi- 
sions of  Interior  Dept.  Appropriation  Act 
for  fiscal  year  1948  as  finally  enacted  by 
Congress. 

Per  Capita  Payment  to  Indians  of  the 
Choctaw  and  Chickasaw  Tribes  of  Okla- 
homa, M-34956  (June  5,  1947) 

Application  of  new  short  term  statute  of 
limitations,  enacted  by  Oklahoma  Legis- 
lature, to  actions  to  recover  lands  for  In- 
dians of  the  Five  Civilized  Tribes.  Depart- 
ment feels  Oklahoma  act  is  applicable. 
Eula  Wolfe,  et  al.  v.  Oren  Phillips,  et  al. 
(Nov.  13,  1947) 

For  Indians  to  be  able  to  organize  under 
the  Indian  Reorganization  Act,  they  must 
constitute  a  "tribe,  or  tribes,  residing  on 
the  same  reservation."  Therefore,  the 
Nooksack  Indians  of  the  State  of  Wash- 
ington, for  whom  no  reservation  has  ever 
been  set  aside  and  who  possess  no  recog- 
nized tribal  status,  are  not  eligible  to  or- 
ganize under  this  provision  of  the  Indian 
Reorganization  Act. 

Organization  of  the  Nooksack  Indians  Un- 
der the  Indian  Reorganization  Act,  M- 
35013  (Dec.  9.  1947) 

An  Indian  tribe  or  band  is  not  an  agency 
of  the  U.S.  within  the  meaning  of  the 
Federal  Tort  Claims  Act. 

A  member  of  an  Indian  tribe  or  band, 
while  engaged  in  an  activity  of  the  tribe 
or  band,  is  not  ipso  facto  an  employee  of 
the  U.S. ;  and  payment  cannot  properly 
be  made  under  the  Federal  Tort  Claims 
Act  for  damage  caused  by  him. 
Farmers  Insurance  Exchange,  T-53  (Apr. 
5,  1948) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of 
the  Interior  from  the  Crow  Tribe  under  ex- 
isting legislation. 
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Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24, 1946. 

The  provision  in  House  Doc.  475,  re- 
lating to  the  acquisition  of  title  to  reser- 
voir sites  constituting  a  part  of  Indian  trib- 
al lands,  is  applicable  only  to  projects  in 
the  Missouri  River  Basin  to  be  under- 
taken by  the  Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  Mar. 
28,  1949,  is  adhered  to. 
Acquisition   of  Yellowtail  Reservoir   and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

Indian  lands  cannot  be  leased  by  the 
Department  for  oil  and  gas  development 
under  the  Mineral  Leasing  Act  of  Feb.  25, 
1920. 

The  bed  of  the  Red  River  between  the 
98th  meridian  west  longitude  and  the 
Oklahoma-Arkansas  boundary  line  is  the 
property  of  the  Choctaw  and  Chickasaw 
tribes. 

R.  L.  Smart,  ELM  013666,  A-25677  (June 
22,  1950) 

Regulations  Prescribing  Sales  Procedure 
for  Indian  Lumber  Enterprises — 25  CFR  64 
Applicable  to  all  Reservations  (other  than 
Red  Lake  and  Menominee) — Reservations 
of  Organized  and  Unorganized  Tribes. 

The  act  of  June  24, 1940  (54  Stat.  504) ,  is 
applicable  to  Indian  lumber  enterprises  on 
all  reservations  other  than  Red  Lake  and 
Menominee. 

The  application  of  regulations  (25  CFR 
64)  promulgated  under  the  act  of  June 
24,  1940  (54  Stat.  504),  is  not  restricted  to 
the  reservations  of  unorganized  tribes. 
Applicability  of  25  CFR  64  to  the  Proposed 
Plan  of  Operation  of  the  Fort  Apache  Saw- 
mill Enterprise  (Jan.  10,  1951) 

A  statute  which  provides  for  the  creation 
of  a  forest  reserve  on  an  Indian  reserva- 
tion and  authorizes  the  manufacture  and 
sale  of  timber  within  the  reserve  at  a  tribal 
sawmill,  with  a  provision  for  the  use  of  the 
net  proceeds  for  expenses  in  connection 
with  the  operation,  cannot  properly  be  con- 
strued to  authorize  the  use  of  any  part  of 
the  net  proceeds  for  the  purpose  of  meet- 


549 

INDIAN  TRIBES— Continued 
GENERALLY— Continued 

ing  supervisory  and  scaling  costs  incurred 
in  connection  with  a  sale  of  reservation 
timber,  none  of  which  is  located  within 
the  forest  reserve  and  none  of  which  is  to 
be  manufactured  at  the  tribal  sawmill. 

Under  a  provision  in  an  annual  appro- 
priation act  which  states,  without  limita- 
tion or  exception,  that  tribal  funds  may 
be  advanced  to  Indian  tribes  for  "such 
purposes  as  may  be  designated  by  the 
governing  body  of  the  particular  tribe  in- 
volved and  approved  by  the  Secretary,"  it  is 
legally  permissible  for  the  tribe,  with  the 
concurrence  of  the  Secretary  of  the  In- 
terior, to  use  the  net  proceeds  from  the 
operation  of  a  tribal  sawmill  for  the  pur- 
pose of  meeting  supervisory  and  scaling 
costs  incurred  in  the  sale  of  reservation 
timber. 

Proposed  Sale  of  Timber  from  Little  Pine 
Island,  M-36092  (July  31,  1951) 

The  provision  in  the  Interior  Depart- 
ment Appropriation  Act,  1952,  declaring 
that  Indian  tribal  funds  shall  not  be  used 
for  the  acquisition  of  lands  or  water  rights 
within  the  State  of  Nevada,  Oregon,  Wash- 
ington, and  Wyoming  is  inapplicable  to 
moneys  in  the  local  treasuries  of  Indian 
tribes. 

Availability  of  Tribal  Funds  for  Land  Ac- 
quisition, M-36118  (Mar.  18,  1952) 

The  substantive  provisions  of  sec.  4  of 
the  act  of  June  15,  1934,  respecting  eligi- 
bility for  enrollment  in  the  Menominee 
Tribe,  have  been  superseded  by  the  pro- 
visions of  sec.  1  of  the  act  of  July  14,  1939, 
except  that  the  portion  of  sec.  4  of  the 
1934  act  dealing  with  the  enrollment  of 
persons  adopted  into  the  tribe  is  still  in 
effect. 

The  procedural  provisions  of  the  act  of 
June  15, 1934,  have  been  impliedly  repealed 
by  the  act  of  July  14, 1939. 

Under  the  present  law,  an  unenrolled 
applicant  who  was  born  prior  to  June  15, 
1934,  of  an  enrolled  parent  or  parents  re- 
siding on  the  Menominee  reservation  at 
the  time  of  his  birth  is  entitled,  upon  the 
presentation  of  a  proper  birth  certificate, 
to  be  "automatically"  enrolled  as  a  mem- 
ber of  the  Menominee  Tribe  if  at  least  one 
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of  his  parents  was  an  enrolled  member  of 
the  Tribe  and  such  applicant  possess  at 
least  one-fourth  of  Menominee  Indian 
blood  (irrespective  of  the  derivation  of 
such  blood). 

An  unenrolled  applicant  properly  adopt- 
ed by  the  Menominee  Tribe  is  entitled  to 
enrollment  on  the  tribal  roll.  Eligibility  for 
adoption  depends  upon  the  possession  of  at 
least  one-fourth  of  Menominee  Indian 
blood  derived  through  an  ancestor  or  an- 
cestors who  did  not  participate  in  the  Half 
Breed  Payment  of  1849. 
Enrollment  in  Menominee  Tribe,  M-36123 
(Mar.  19,  1952) 

A  petition  for  rehearing,  based  upon  evi- 
dence which  fails  effectively  to  controvert 
the  basis  for  the  initial  decision  in  the  mat- 
ter, will  be  rejected. 

Where,  as  the  result  of  a  routine  exam- 
ination of  a  case  record  relating  to  an  un- 
distributed estate,  it  appears  that  an  heir 
of  a  deceased  Indian  allottee  was  known 
but  inadvertently  omitted  from  the  deter- 
mination of  heirs,  the  Secretary  may,  not- 
withstanding the  omitted  heir's  failure  to 
request  a  rehearing,  order  the  reopening 
of  the  estate  for  the  purpose  of  redeter- 
mining the  heirs. 

Estate  of  Fred  Grinnell,  Fort  Berthold  Al- 
lottee No.  1938,  Prolate  No.  4573-50,  IA- 
30  (Apr.  7, 1952) 

The  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
relating  to  the  disposition  of  surplus  prop- 
erty, have  no  application  to  property 
owned  by  an  Indian  tribe. 
Sale  of  Menominee  Indian  Mills  House  No. 
36,  M-36128  (Apr.  21, 1952) 

The  fact  that  the  sole  beneficiary  under 
a  will  may  have  been  in  position  to  exert 
undue  influence  on  the  testatrix  is  insuf- 
ficient to  establish  the  invalidity  of  a  will, 
where  convincing  evidence  that  such  un- 
due influence  was  actually  exerted  has  not 
been  furnished. 

General  testimony  concerning  the  mental 
condition  of  a  testatrix  by  witnesses  who 
were  not  present  at  the  time  of  the  execu- 
tion of  a  will  and  some  of  whom  were  in- 
terested in  the  outcome  of  the  case,  with 
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others  unable  to  tie  their  testimony  con- 
cerning mental  condition  to  a  date  approx- 
imating that  of  the  execution  of  the  will, 
is  not  sufficient  to  overcome  the  testimony 
of  the  subscribing  witnesses  that  the  tes- 
tator possessed  testamentary  capacity  at 
the  time  of  the  execution  of  the  will. 
Estate  of  An-Na-Ne,  Deceased  Caddo  Allot- 
tee No.  98,  Probate  No.  17499-/f5,  A-24225 
(June  11,  1952) 

A  provision  in  a  tribal  constitution 
which  declares  that  any  adult  member  of 
the  tribe  shall  be  eligible  to  vote  at  any 
election  "when  he  or  she  presents  himself 
or  herself  at  a  polling  place  within  his  or 
her  voting  district"  does  not  impose  a  resi- 
dence requirement  on  eligibility  to  vote, 
since  the  quoted  phrase  is  designed  to  reg- 
ulate the  voting  process  by  preventing  ab- 
sentee voting,  rather  than  to  disqualify 
members  of  the  tribe  who  reside  outside 
the  voting  districts  comprising  the 
reservation. 

Election  laws  are  to  be  construed  liber- 
ally in  favor  of  the  right  to  vote,  and  this 
rule  is  particularly  appropriate  in  con- 
struing the  provisions  of  Indian  tribal  con- 
stitutions governing  eligibility  to  vote  in 
tribal  elections. 

Residence  in  a  voting  district  on  the 
Blackfeet  Reservation  is  not  a  prerequisite 
for  voting  in  Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per 
centum  of  the  eligible  Blackfeet  voters 
participated  in  an  election  on  a  proposed 
amendment  to  the  Blackfeet  tribal  con- 
stitution, it  is  necessary  to  include  in  the 
computation  all  the  nonresident  adult 
members  of  the  tribe,  as  well  as  the  adult 
members  of  the  tribe  residing  in  the  voting 
districts  which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or 
his  delegate)  can  call  a  legal  election  on 
the  adoption  of  a  proposed  amendment  to 
the  constitution  of  the  Indian  tribe. 

An  election  which  was  called  and  held 
by  the  Blackfeet  Tribal  Business  Council 
on  the  adoption  of  a  proposed  amendment 
to  the  Blackfeet  Tribal  Constitution  has 
no  legal  standing  and  must  be  disregarded 
in  determining  whether  the  proposed 
amendment  was  adopted. 
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As  less  than  30  per  centum  of  the  eli- 
gible members  of  the  Blackfeet  Tribe  voted 
in  the  legal  election  on  the  adoption  of 
proposed  Amendment  III  to  the  tribal  con- 
stitution, the  proposed  amendment  was  not 
adopted. 

Vote  on  Proposed  Amendment  III  to  Black- 
feet  Constitution,  M-36141  (July  18,  1952) 

Indian  allotted  lands  required  for  the 
Yellowtail  project  can  be  condemned  in  ac- 
cordance with  the  provisions  of  sec.  3  of 
the  act  of  Mar.  3, 1901,  which  subjects  such 
lands  to  condemnation  for  public  purposes 
in  the  same  manner  and  to  the  same  extent 
as  lands  owned  in  fee. 

The  Indian  tribal  lands  needed  for  the 
Yellowtail  dam  and  reservoir  site  cannot 
be  condemned,  because  the  Yellowtail 
Project  would  be  constructed  within,  and 
would  provide  for  the  irrigation  of  ap- 
proximately 21,500  acres  of  Indian-owned 
lands  situated  within  the  exterior  bound- 
aries of  the  Crow  Indian  Reservation,  and 
Congress  has  prohibited  any  further  irri- 
gation developments  on  the  reservation 
without  the  consent  of  the  Crow  Indians. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Bam  and  Reservoir  Site, 
M-36148  (Oct.  27, 1952) 

The  funds  derived  from  sales  of  timber 
on  Indian  reservation  lands  and  deposited 
into  the  U.S.  Treasury  may  not  be  ex- 
pended or  disbursed  without  Congressional 
appropriation   or  authorization. 

Unless  authorized  by  the  Congress,  the 
Secretary  of  the  Interior  may  not  grant 
to  a  State  full  power  and  authority  to  ex- 
tend to  an  Indian  reservation  the  policies 
and  practices  followed  by  the  State  with 
respect  to  the  management,  protection,  and 
conservation  of  the  timber  lands  of  State 
forests. 

Proposed  Agreement  Between  the  Secre- 
tary of  the  Interior  and  the  State  of  Texas 
Re  Administration  of  Timber  Resources 
of  the  Alabama  and  Coushatta  Indians, 
M-36162  (Apr.  2, 1953) 

Under  the  Indian  Claims  Commission 
Act  (60  Stat.  1049),  all  Indians  were 
encouraged  to  select  tribal  or  group  repre- 
sentatives in  order  to  present  claims  with- 
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in  the  time  fixed  and  the  Commission 
itself  was  enabled  to  determine  between 
claimants  the  proper  representatives. 
Congressional  policy  was  not  restrictive 
but  inclusive,  and  a  liberal  departmental 
policy  in  regard  to  approval  of  claims  at- 
torneys was  reasonably  justified. 

The  approval  of  Indian  claims  attorney 
contracts  is  presumptive  evidence  that  the 
contracts  are  fair  to  the  Indians  and  that 
the  attorneys  have  been  in  good  profession- 
al standing  at  the  time  of  the  approval. 

Personal  grievances  between  rival  at- 
torneys involving  charges  and  counter- 
charges of  an  actionable  nature  are  not 
properly  subject  to  investigation  and  deter- 
mination by  the  Department. 
Proposed  Investigation  of  Indian  Attorney 
in  California  (Feb.  19, 1954) 

The  regulations  in  25  CFR,  Part  241, 
governing  the  sale  of  allotted  lands,  do  not 
recognize  the  right  of  Indian  bidders  who 
are  members  of  the  seller's  tribe  to  meet 
the  high  bid  of  any  non-Indian  bidder 
at  the  sale  of  an  allotment. 

While  it  has  been  the  practice  occasion- 
ally to  include  such  a  stipulation  in  the 
advertisement  of  the  sale  of  an  allotment 
when  the  allottee  has  insisted  upon  its 
inclusion,  the  Commissioner  of  Indian 
Affairs  exercised  a  sound  discretion  in  ap- 
proving the  sale  of  the  allotment  to  the 
highest  bidder,  since  the  allottee  prior  to 
the  advertisement  of  the  sale  had  expressly 
agreed  to  the  sale  of  the  allotment  to  the 
highest  bidder,  and  did  not  change  her 
mind  until  long  after  the  sale  had  been 
advertised. 

Victor  Bowman,  Allotment  of  Elizabeth 
Flood  Last  Horse,  Oglala  Sioux  Allottee 
No.  2054,  IA-135  (July  22,  1954) 

Sec.  1  of  the  act  of  Aug.  15,  1953  (67 
Stat.  586;  18  U.S.C.  1161),  does  not  pro- 
hibit an  Indian  tribe  from  conditioning  its 
assent  to  transactions  in  intoxicants  with- 
in areas  of  Indian  country  under  its  juris- 
diction. 

Criminal  jurisdiction  conferred  upon  a 
State  by  18  U.S.C.  1162  is  exclusive  except 
as  against  the  U.S. 

Permissible  Scope  of  an  Indian  Tribal 
Ordinance  Authorizing  Transactions  in  In- 
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toxicating  Beverages  Within  Area  of  In- 
dian Country  Subject  to  Jurisdiction  of 
Such  Tribe,  M-36241  (Sept.  22,  1954) 

ALASKAN  GROUPS 

Claims  of  natives  of  Hydaburg,  Klawock 
and  Kake  to  exclusive  possession  of  lands 
aboriginally  occupied  are  rejected  as  to 
approximately  92  percent  of  the  areas 
claimed,  and  upheld  as  to  the  remaining  8 
percent,  adjacent  to  native  villages. 
Summary  from  Secretary  Ickes  (July  27, 
1945) 

An  analysis  of  the  effect  of  the  Alaskan 
Cession  Treaty  on  native  possessory  rights, 
in  the  light  of  Supreme  Court  decisions 
construing  other  treaties. 
Alaskan  Cession  Treaty  (Dec.  12, 1947) 

Subject  to  judicial  determination  in 
pending  litigation,  it  is  believed  that  the 
lands  of  the  Colorado  River  Reservation 
are  held  in  trust  by  the  U.S.  for  the  bene- 
fit of  the  members  of  all  tribes  of  the  Colo- 
rado River  and  its  tributaries  who  have  or 
who  may  be  located  thereon  under  Federal 
authority. 

The  ordinance  of  the  Colorado  River 
Indian  Tribal  Council  permitting  the  set- 
tlement by  the  Navajo  and  Hopi  on  the 
Reservation  constitutes  an  enforceable 
agreement  on  the  part  of  the  U.S.  Govern- 
ment. 

Colorado  River  Indian  Reservation  Devel- 
opment, M-36200  (Feb.  12,  1954) 
ATTORNEYS 

The  question  of  taking  an  appeal  from 
the  judgment  of  the  United  States  District 
Court  for  the  Eastern  District  of  Okla- 
homa in  allowing  attorneys'  fees,  costs, 
and  expenses  in  the  proceedings  involving 
the  estate  of  Jackson  Barnett. 
Letter  to  the  Attorney  General,  signed  oy 
the  Assistant  Secretary  (Sept.  2, 1943) 

Admission  to  Practice,  Blaine  Hallock. 
Letter  to  Sen.  Holman  sgd  Harold  L.  Ickes 
(dated  Sept.  24,  1943) 

Memorandum     (dated     Sept.     27,     1943). 
Appv'd  Harold  L.  Ickes  on  Sept.  28,  1943. 
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Which    set    of    administrators    should 
function,   where   two   sets   had   been   ap- 
pointed, one  from  the  Indian's  county  of 
residence,   and   one   from   the   county  in 
which  he   died.   Our  Department  recom- 
mends that  the  administrators  appointed 
from  the  county  where  he  died  should  re- 
main as  the  bulk  of  the  estate  was  there 
and  it  would  be  less  costly. 
L.  F.  Merrell,  et  al.  v.  United  States  (Apr. 
24,  1944) 

Attorneys  Contracts — Applicability  of  25 
U.S.C.    85    to    Contract    with    individual 
Indians. 
M<  morandum  (Jan.  31,  194C) 

Attorneys  who  have  been  retained  to 
represent  Sioux  Tribe  of  Indians  in  suits 
against  the  U.S.  under  the  jurisdictional 
a«t  of  June  3,  1920  (41  Stat.  738),  under 
a  contract  which  requires  them  not  only  to 
prosecute  any  claims  under  the  said  act 
but  also  under  any  "acts  amendatory 
thereof  or  supplemental  thereto,"  may  not 
represent  the  Indians  in  prosecuting  claims 
before  the  Indian  Claims  Commission.  Al- 
though sec.  11  of  the  Indian  Claims  Com- 
mission Act  (P.L.  726,  79th  Congress,  25 
U.S.C.  70  et  seq.),  modifies  existing  juris- 
dictional acts  under  which  suit  could  still 
be  brought,  it  is  not  "amendatory  of"  or 
"supplementary  to"  the  act  of  June  3,  1920, 
in  the  sense  in  which  these  terms  are  em- 
ployed in  the  attorneys'  contract.  Suits 
could  no  longer  be  filed  under  the  act  of 
June  3,  1920,  and  it  was  the  intention  of 
the  parties  that  the  attorneys  should  con- 
tinue to  represent  the  Indians  only  if  the 
particular  jurisdictional  act  were  amended 
or  supplemented  by  another  act  relating  to 
the  claims  of  the  tribe  authorized  to  sue 
under  the  act.  This  interpretation  of  the 
contract  is  also  supported  by  various  provi- 
sions of  the  attorneys'  contract  which  make 
it  clear  that  litigation  was  to  have  been 
conducted  exclusively  in  the  Ct.  Cls.  and 
the  Supreme  Court  of  the  U.S. 
Prosecution  of  Claims  Before  Indian 
Claims  Commission  Under  Existing  Attor- 
neys' Contract,  M-34926  (May  27, 1947) 
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Sec.  7  of  the  Ute  Indian  jurisdictional 
act  of  June  28,  1938  (52  Stat.  1209),  is 
amendatory  and  attorneys  acting  pursuant 
to  that  statute  have  the  right  of  access  to 
departmental  records.  Affidavits  stating  the 
true  consideration  for  assignments  of  oil 
and  gas  leases  made  confidential  by  depart- 
mental regulation  cannot  be  excepted  from 
the  application  of  the  jurisdictional  act. 
Right  of  Access  to  Departmental  Records 
Pursuant  to  Ute  Indians  Jurisdictional 
Act,  M-34990   (Aug.  29,  1947) 

Where  an  attorney's  contract  to  prose- 
cute the  claims  of  a  group  of  Indians  be- 
fore the  Indian  Claims  Commission  has 
been  approved,  the  rescission  of  the  ap- 
proval would  not  be  justified  on  the  ground 
of  doubt  as  to  whether  the  group  is  an 
"Indian  tribe,  band,  or  other  identifiable 
group  of  American  Indians,"  within  the 
meaning  of  those  terms  as  used  in  the  In- 
dian Claims  Commission  Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
contract  and  would  form  a  proper  basis  for 
the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  Attor- 
ney's Contract  to  Prosecute  Indian  Claims, 
M-35097  (Nov.  16,  1949) 

Where  several  attorneys  unite  in  a  com- 
mon defense  of  the  interests  of  their  clients 
against  the  adverse  claim  of  another  in  an 
Osage  Indian's  estate,  it  is  proper  to  re- 
gard their  employment  as  a  joint  under- 
taking for  the  purpose  of  computing  their 
compensation  under  the  departmental  fee 
schedule. 

Estate  of  Woodrow  Pry  or,  Unallotted 
Osage  Indian,  Probate  45257-39,  890-49, 
IA-12  (Nov.  30, 1949) 

There  is  nothing  in  the  nature  of  the 
duties  of  an  area  counsel  of  the  Bur.  of 
Indian  Affairs  which  would  be  inconsistent 
with  the  duties  of  an  examiner  of  inheri- 
tance in  that  Bureau.  Therefore,  the  pro- 
vision in  the  Administrative  Procedure 
Act  prohibiting  the  performance  by  hear- 


INDIAN  TRIBES— Continued 

ATTORNEYS— Continued 
ing  examiners  of  duties  and  responsibilities 
inconsistent  with  their  duties  and  respon- 
sibilities as  examiners  would  not  preclude 
an  attorney  from  acting  both  as  area  coun- 
sel and  examiner  of  inheritance. 

An  attorney  serving  both  as  examiner 
of  inheritance  and  as  area  counsel  could 
properly  devote  himself  to  the  latter  duties 
only  if  free  of  duties  relating  to  the  former 
position. 

Assignment  of  Additional  Duties  to  a 
Hearing  Examiner,  M-36037  (July  26, 
1950) 

The  Indian  Claims  Commission  Act  does 
not  require  that  the  Department  comply 
with  the  request  of  attorneys  for  an  Indian 
claimant  that  the  Department  search  its 
records  in  an  effort  to  supply  the  answers 
to  mixed  questions  of  law  and  fact  relating 
to  the  political  organization,  land  holdings, 
and  other  aspects  of  the  history  of  the  Sac 
and  Fox  Indians. 

Walter  J.  Fried,  Indian  Office  10465-50,  IA- 
26  (Sept.  27, 1950) 

Appeal  of  above  concerning  contract  with 
the  Pyramid  Paiute  Tribe  covering  the 
performance  of  legal  services. 

The  Pyramid  Lake  Paiute  Tribe  is  an  or- 
ganized Indian  tribe.  Therefore,  under 
Part  II  of  the  Opinion  (M-36069)  rendered 
June  22,  1951  concerning  the  "Authority  of 
the  Secretary  respecting  the  approval  of 
contracts  between  Indian  Tribes  and  attor- 
neys," the  question  of  law  involved  in  the 
appeal  is  whether  the  several  requirements 
imposed  by  the  Commissioner  of  Indian 
Affairs  (as  the  Secretary's  representative) 
in  conditioning  his  approval  of  the  contract 
between  Mr.  Curry  and  the  Pyramid  Lake 
Paiute  Tribe  have  a  reasonable  relation- 
ship to  the  choice  of  counsel  or  the  fixing 
of  fees. 

James  E.  Curry  (filed  in  decision  file),  IA- 
50  (July  12,  1951) 

The  authority  of  the  Secretary  of  the 
Interior  under  a  statutory  provision  em- 
powering Indian  tribes  to  employ  counsel, 
subject  to  the  requirement  that  the  choice 
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of  counsel  and  the  fixing  of  fees  shall  be 
subject  to  the  approval  of  the  Secretary,  is 
not  exhausted  by  the  approval  of  an  In- 
dian tribe's  original  selection  of  counsel  or 
the  approval  of  the  fee  provisions  contained 
in  the  original  contract,  and  it  is  appro- 
priate for  such  a  contract  to  provide  that 
the  employment  of  additional  counsel  is  to 
be  effective  only  if  approved  by  the  Com- 
missioner of  Indian  Affairs,  to  whom  the 
authority  and  responsibility  of  the  Secre- 
tary had  been  delegated. 

The  authority  of  the  Commissioner  of 
Indian  Affairs  under  a  contract  which  pro- 
vides, in  conformity  with  a  statutory  pro- 
vision, that  the  employment  of  additional 
counsel  thereunder  shall  be  subject  to  the 
approval  of  the  Commissioner,  is  not  lim- 
ited to  a  mere  inquiry  into  the  qualifica- 
tions of  counsel ;  and  before  giving  or  with- 
holding his  approval,  the  Commissioner 
may  require  the  submission  to  him  of  any 
information  having  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fixing 
of  fees. 

Information  which  would  show  the  divi- 
sion of  fees  and  the  work  responsibility 
among  several  attorneys  employed  to  per- 
form services  under  a  contract  with  an  In- 
dian tribe  bears  a  reasonable  relationship 
to  the  choice  of  counsel  and  the  fixing  of 
fees,  and  where  such  information  is  deemed 
by  the  Commissioner  of  Indian  Affairs  to  be 
essential  to  the  proper  performance  of  an 
official  function  vested  in  him,  his  action, 
in  requiring  it,  is  neither  arbitrary  nor 
capricious. 
James  E.  Curry,  IA-51  (July  18,  1951) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe,  which  is  subject  to  the 
approval  of  the  Secretary  of  the  Interior 
or  his  authorized  representative,  runs  for 
a  period  of  10  years  from  the  date  of  its 
execution,  the  approval  of  the  contract 
relates  back  to  the  date  of  execution  so  that 
the  10-year  period  of  the  contract  runs 
from  that  date  and  not  from  the  date  of 
approval. 

Where  such  a  contract  provides  for  an- 
nual payments,  the  first  of  which  is  pay- 
able within  one  month  after  the  date  of 
approval  of  the  contract,  with  subsequent 
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payments  to  "fall  due  on  the  first  of  No- 
vember of  each  succeeding  year,"  and  the 
contract  was  executed  on  Dec.  8,  1040.  and 
approved  on  Apr.  13,  1951,  the  first  annual 
payment  became  payable  within  one  month 
after  Apr.  13,  1951,  and  the  second  annual 
payment  became  payable  on  Nov.  1,  1951, 
with  subsequent  annual  payments  to  be- 
come due  on  the  anniversary  of  that  date. 
Payment  of  Fees  Under  Contract  1U  tween 
James  E.  Curry  and  the  Colville  Indians, 
M-36081  (Aug.  2, 1951) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe  authorized  the  attorney 
to  employ  such  stenographic  services  as  are 
necessary  for  the  performance  of  his  obli- 
gations under  the  contract,  and  to  charge 
as  an  expense  to  the  tribe  the  amount  paid 
for  such  services,  the  claim  of  the  attorney 
to  reimbursement  for  money  paid  to  a  ste- 
nographer who  is  a  regular  member  of  his 
office  staff,  representing  the  proportion  of 
her  time  during  regular  office  hours  devoted 
to  stenographic  work  for  the  tribe,  should 
be  allowed. 

Claim  of  James  E.  Curry  for  Reimburse- 
ment of  Stenographic  Expenses,  M-36090 
(Aug.  10, 1951) 

Where  the  Superintendent  of  an  Indian 
Agency  is  authorized  by  a  power  of  at- 
torney executed  by  the  Indian  owners  of 
land  held  in  trust  by  the  U.S.  to  lease  the 
land  on  terms  specifically  fixed  by  the 
power  of  attorney,  an  offer  to  lease  the 
land  on  terms  which  do  not  meet  the  re- 
quirements of  the  power  of  attorney  can- 
not be  considered. 

A  power  of  attorney  cannot  be  legally 
revoked  after  the  power  has  been  validly 
exercised. 

'The  Secretary  of  the  Interior  is  author- 
ized to  cancel  a  fee  simple  patent  previ- 
ously issued  to  an  Indian  for  a  public 
domain  allotment,  and  to  issue  in  lieu 
thereof  a  trust  patent,  where  such  action 
is  taken  for  the  purpose  of  making  the 
record  conform  to  the  facts  and  the  legal 
situation  found  to  exist  by  a  court  of  com- 
petent jurisdiction,  and  not  for  the  purpose 
of  striking  down  any  right  vested  in  the 
patentee  or  in  his  successors  in  interest. 
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The  Indian  owners  of  land  held  in  trust 
by  the  U.S.  for  the  protection  of  the  in- 
terests of  the  Indians. 

The  six-year  statute  of  limitations  re- 
lating to  the  cancellation  of  public  land 
patents  has  no  application  to  the  cancella- 
tion of  patents  erroneously  issued  on 
Indian  trust  lands. 

Gas  and  Oil  Development  Corp.,  Oil  and 
Gas  13221-51,  IA-63  (Dec.  7,  1951) 

Where  the  Secretary  of  the  Interior 
recognizes  a  tribal  organization  as  having 
authority  to  represent  the  tribe,  such  orga- 
nization has  the  exclusive  privilege  of  rep- 
resenting the  Indians  in  the  prosecution 
of  the  tribal  claims  against  the  U.S. 

Where  a  contract  employing  attorneys 
to  prosecute  claims  of  a  tribe  against  the 
U.S.  has  been  executed  by  the  recognized 
governing  body  of  the  tribe,  and  the  con- 
tract has  been  approved  by  the  Depart- 
ment, the  approval  of  another  contract 
made  by  a  dissatisfied  segment  of  the  tribe 
would  contravene  the  statutory  direction 
that  whenever  any  tribal  organization 
exists,  recognized  by  the  Secretary  of  the 
Interior  as  having  authority  to  represent 
the  tribe,  such  organization  shall  be  ac- 
corded the  exclusive  privilege  of  represent- 
ing the  Indians. 

Little  Shell  Band  of  Chippewa  Indians, 
Appeal  of  David  Rein,  IA-61  (Sept.  2, 
1952) 

The  provision  in  the  corporate  charter 
issued  to  the  Fort  Belknap  Indian  Com- 
munity stating  that  the  exercise  by  the 
community  of  its  corporate  powers  shall 
be  subject  to  any  restrictions  contained 
in  the  community's  constitution  and  by- 
laws incorporates  by  reference  the  require- 
ment in  the  constitution  and  by-laws  that 
any  employment  of  legal  counsel  by  the 
community  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior  in  so  far 
as  the  choice  of  counsel  and  the  fixing  of 
fees  are  concerned. 

A  letter  from  an  official  of  the  Depart- 
ment making  suggestions  concerning 
changes  in  a  draft  of  a  proposed  contract 
between  an  organized  Indian  tribe  and  an 
attorney,  but  containing  no  assurance  that 
if  the  suggested  changes  were  made  the 
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tribe's  choice  of  the  attorney  and  the  fees 
provided  for  in  the  document  would  be  ap- 
proved by  the  Department  did  not  amount 
to  a  departmental  approval  of  the  employ- 
ment of  the  attorney  by  the  tribe. 

A  purported  contract  between  an  orga- 
nized Indian  tribe  and  an  attorney  which 
has  not  received  the  approval  of  the  Sec- 
retary of  the  Interior  (or  his  representa- 
tive) with  respect  to  the  choice  of  counsel 
and  the  fixing  of  fees  is  invalid. 
Employment  of  Attorney  oy  Fort  Belknap 
Indian  Community,  M-3G120  (Oct.  2, 1952) 

Appeal  from  Decision  of  the  Commis- 
sioner of  Indian  Affairs. 

When  the  Commissioner  of  Indian  Af- 
fairs terminates  an  attorney  contract  with 
an  Indian  tribe,  based  on  grounds  which 
the  facts  support,  and  there  is  no  showing 
of  abuse  of  discretion  or  arbitrariness,  the 
action  of  the  Commissioner  of  Indian  Af- 
fairs will  be  affirmed. 

Roy  T.  Mooley,  Indian  Office  File  82645- 
1941,  IA-81  (Sept.  1, 1953) 

Under  the  Indian  Claims  Commission 
Act  (60  Stat.  1049),  all  Indians  were  en- 
couraged to  select  tribal  or  group  repre- 
sentatives in  order  to  present  claims  with- 
in the  time  fixed  and  the  Commission  itself 
was  enabled  to  determine  between  claim- 
ants the  proper  representatives.  Congres- 
sional policy  was  not  restrictive  but  in- 
clusive, and  a  liberal  departmental  policy 
in  regard  to  approval  of  claims  attorneys 
was  reasonably  justified. 

The  approval  of  Indian  claims  attorney 
contracts  is  presumptive  evidence  that  the 
contracts  are  fair  to  the  Indians  and  that 
the  attorneys  have  been  in  good  profes- 
sional standing  at  the  time  of  the  approval. 

Personal  grievances  between  rival  at- 
torneys involving  charges  and  counter- 
charges of  an  actionable  nature  are  not 
properly  subject  to  investigation  and  de- 
termination by  the  Department. 
Proposed  Investigation  of  Indian  Attorney 
in  California  (Feb.  19, 1954) 

An  allowance  of  fees  to  attorneys  for  an 
executor  of  the  estate  of  a  deceased  Osage 
Indian  will  not  be  disturbed  on  appeal 
where  the  allowance  conformed  to  the  ap- 
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proved  departmental  fee  schedule  and  the 
record  contains  no  sufficient  showing  of  the 
performance  by  the  attorneys  of  extraor- 
dinary services. 

Messrs.  Milsten,  Milsten  and  Morehead,  In- 
dian Office  File  1391-51  IA-119  (Apr.  2, 
1954) 

CONTRACTS 

Various  deeds  covering  lands  executed 
by  the  full-blood  heirs  of  the  allottee.  Let- 
ter to  Attorney  General  sgd.  by  Solicitor. 
J.  T.  Blanton,  et  al.  v.  Lucy  Johnnie,  now 
Carney,  et  al.  (July  9,  1943) 

Attorneys  Contracts— Applicability  of  25 
U.S.C.    85   to   Contracts   with   individual 
Indians. 
Memorandum  (Jan.  31,  1946) 

Attorneys  who  have  been  retained  to  rep- 
resent Sioux  Tribe  of  Indians  in  suits 
against  the  U.S.  under  the  jurisdictional 
act  of  June  3,  1920  (41  Stat.  738),  under 
a  contract  which  requires  them  not  only  to 
prosecute  any  claims  under  the  said  act 
but  also  under  any  "acts  amendatory  there- 
of or  supplemental  thereto,"  may  not  rep- 
resent the  Indians  in  prosecuting  claims 
before  the  Indian  Claims  Commission.  Al- 
though sec.  11  of  the  Indian  Claims  Com- 
mission Act  (P.L.  726,  79th  Congress,  25 
U.S.C.  70  et  seq.)  modifies  existing  juris- 
dictional acts  under  which  suit  could  still 
be  brought,  it  is  not  "amendatory  of"  or 
"supplementary  to"  the  act  of  June  3, 1920, 
in  the  sense  in  which  these  terms  are  em- 
ployed in  the  attorneys'  contract  Suits 
could  no  longer  be  filed  under  the  act  of 
June  3, 1920,  and  it  was  the  intention  of  the 
parties  that  the  attorneys  should  continue 
to  represent  the  Indians  only  if  the  par- 
ticular jurisdictional  act  were  amended  or 
supplemented  by  another  act  relating  to 
the  claims  of  the  tribe  authorized  to  sue 
under  the  act.  This  interpretation  of  the 
contract  is  also  supported  by  various  pro- 
visions of  the  attorneys'  contract  which 
make  it  clear  that  litigation  was  to  have 
been  conducted  exclusively  in  the  Ct.  Cls. 
and  the  Supreme  Court  of  the  U.S. 
Prosecution  of  Claims  Before  Indian 
Claims  Commission  Under  Existing  Attor- 
neys' Contract,  M-34926  (May  27,  1947) 
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Ownership  of  Wyandotte  Indian  burial 
ground  in  Kansas  City,  Kansas,  is  in  the 
U.S.,    subject    to    recognized    use    of   the 
Wyandotte  Indian  Tribe  Treaty  of  Jan. 
31,  1855  (10  Stat.  1159).  Kansas  City  has 
no  right  or  title  to  cemetery  tract  in  ques- 
tion. By  contract  of  1918  with  Govt.,  City 
interest  is  that  of  caretaker  of  tract.  Con- 
gress may  well  sell  cemetery  tract  with 
consent  of  Wyandotte  Tribe. 
Solicitor's  Opinion,  M-34987  (Oct.  7,  1947) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
approve  expenditures  from  Metlakatla 
tribal  funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
be  advisable  to  issue  instructions  of  a  more 
precise  character  than  were  given  in  Or- 
der No.  2326. 

Delegations  of  Poiver  to  Indian  Field  Of- 
fices, M-35027  (Mar.  2,  1948) 

In  order  to  be  "identifiable"  within  the 
meaning  of  the  Indian  Claims  Commission 
Act,  a  group  of  Indians  must  be  a  group 
whose  political  existence  has  been  recog- 
nized by  Congress  or  the  Executive  branch 
of  the  Govt.,  or  one  which  carries  on  a  type 
of  group  life  characteristic  of  the  Indians 
of  the  U.S. 

Judged  by  this  test,  neither  the  Indians 
of  California  as  a  whole,  nor  particular 
organizations  of  California  Indians  con- 
stitute "identifiable"  groups  of  American 
Indians. 

Indians  of  California  as  "Identifiable 
Groups  of  Indians"  Within  the  Meaning 
of  the  Indian  Claims  Commission  Act,  M- 
35029  (Mar.  17,  1948) 

Sec.  13  of  the  act  of  June  25,  1910,  only 
authorizes  withdrawals  of  Indian  lands 
valuable  for  power  or  reservoir  sites  from 
disposition  for  any  other  purpose.  Follow- 
ing such  a  withdrawal,  it  is  still  necessary 
to  acquire  title  from  the  Indian  owners. 

Art.  VIII  of  the  agreement  of  Aug.  14, 
1899,  between  the  Crow  Tribe  and  the  U.S., 
granting  certain  irrigation  benefits  to  "per- 
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sons,  companies  or  corporations,"  does  not 
apply  to  the  U.S.,  because  the  sovereign 
cannot  be  regarded  as  a  "person." 

The  act  of  Feb.  5,  1948,  providing  for 
"rights-of-way"  across  Indian  lands,  does 
not  apply  to  reservoir  sites. 
Acquisition  of   Yelloivtail  Reservoir  and 
Dam  Site,  M -35093  (Mar.  28,  1949) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of 
the  Interior  from  the  Crow  Tribe  under 
existing  legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24,  1946. 

The  provision  in  House  Doc.  475,  relat- 
ing to  the  acquisition  of  title  to  reservoir 
sites  constituting  a  part  of  Indian  tribal 
lands,  is  applicable  only  to  projects  in  the 
Missouri  River  Basin  to  be  undertaken  by 
the  Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  Mar. 
28,  1949,  is  adhered  to. 
Acquisition   of   Yellowtail  Reservoir  and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

Where  an  attorney's  contract  to 
prosecute  the  claims  of  a  group  of  Indians 
before  the  Indian  Claims  Commission  has 
been  approved,  the  rescission  of  the  ap- 
proval would  not  be  justified  on  the  ground 
of  doubt  as  to  whether  the  group  is  an 
"Indian  tribe,  band,  or  other  identifiable 
grV>up  of  American  Indians,"  within  the 
meaning  of  those  terms  as  used  in  the 
Indian  Claims  Commission  Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
contract  and  would  form  a  proper  basis  for 
the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  At- 
torney's Contract  to  Prosecute  Indian 
Claims,  M-35097  (Nov.  16,  1949) 

An  amendment  to  a  tribal  Indian  at- 
torneys' contract,  the  effect  of  which  is  to 
remove  an  ambiguity  created  by  the  condi- 
tional approval  of  the  contract,  should  be 
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approved  where  the  amendment  conforms 
to  the  construction  placed  upon  the  condi- 
tional approval  by  the  contract-approving 
officer. 

Amendment  to  Attorneys'  Contract  with 
Yavapai  Apache  Indian  Community,  IA- 
27  (July  25,  1950) 

Appeal  of  above  concerning  contract 
with  the  Pyramid  Paiute  Tribe  covering  the 
performance  of  legal  services. 

The  Pyramid  Lake  Paiute  Tribe  is  an 
organized  Indian  tribe.  Therefore,  under 
Part  II  of  the  Opinion  (M-36069)  rendered 
June  22,  1951,  concerning  the  "Authority  of 
the  Secretary  respecting  the  approval  of 
contracts  between  Indian  Tribes  and  at- 
torneys," the  question  of  law  involved  in 
the  appeal  is  whether  the  several  require- 
ments imposed  by  the  Commissioner  of 
Indian  Affairs  (as  the  Secretary's  repre- 
sentative) in  conditioning  his  approval  of 
the  contract  between  Mr.  Curry  and  the 
Pyramid  Lake  Paiute  Tribe  have  a  reason- 
able relationship  to  the  choice  of  counsel 
or  the  fixing  of  fees. 
James  E.  Curry,  IA-50  (July  12,  1951) 

The  authority  of  the  Secretary  of  the 
Interior  under  a  statutory  provision  em- 
powering Indian  tribes  to  employ  counsel, 
subject  to  the  requirement  that  the  choice 
of  counsel  and  the  fixing  of  fees  shall  be 
subject  to  the  approval  of  the  Secretary, 
is  not  exhausted  by  the  approval  of  an 
Indian  tribe's  original  selection  of  counsel 
or  the  approval  of  the  fee  provisions  con- 
tained in  the  original  contract,  and  it  is 
appropriate  for  such  a  contract  to  provide 
that  the  employment  of  additional  counsel 
is  to  be  effective  only  if  approved  by  the 
Commissioner  of  Indian  Affairs,  to  whom 
the  authority  and  responsibility  of  the  Sec- 
retary had  been  delegated. 

The  authority  of  the  Commissioner  of 
Indian  Affairs  under  a  contract  which  pro- 
vides, in  conformity  with  a  statutory 
provision,  that  the  employment  of  addi- 
tional counsel  thereunder  shall  be  subject 
to  the  approval  of  the  Commissioner,  is  not 
limited  to  a  mere  inquiry  into  the  qualifica- 
tions of  counsel ;  and  before  giving  or  with- 
holding his  approval,  the  Commissioner 
may  require  the  submission  to  him  of  any 
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information  having  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fixing 
of  fees. 

Information  which  would  show  the  divi- 
sion of  fees  and  the  work  responsibility 
among  several  attorneys  employed  to  per- 
form services  under  a  contract  with  an 
Indian  tribe  bears  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fixing 
of  fees,  and  where  such  information  is 
deemed  by  the  Commissioner  of  Indian 
Affairs  to  be  essential  to  the  proper  per- 
formance of  an  official  function  vested  in 
him,  his  action,  in  requiring  it,  is  neither 
arbitrary  nor  capricious. 
James  E.  Curry,  IA-51  (July  18,  1951) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe,  which  is  subject  to 
the  approval  of  the  Secretary  of  the  In- 
terior or  his  authorized  representative, 
runs  for  a  period  of  10  years  from  the 
date  of  its  execution,  the  approval  of  the 
contract  relates  back  to  the  date  of  execu- 
tion so  that  the  10-year  period  of  the  con- 
tract runs  from  that  date  and  not  from  the 
date  of  approval. 

Where  such  a  contract  provides  for  an- 
nual payments,  the  first  of  which  is  pay- 
able within  one  month  after  the  date  of 
approval  of  the  contract,  with  subsequent 
payments  to  "fall  due  on  the  first  of  No- 
vember of  each  succeeding  year,"  and  the 
contract  was  executed  on  Dec.  8,  1949,  and 
approved  on  Apr.  13,  1951,  the  first  annual 
payment  became  payable  within  one  month 
after  Apr.  13,  1951,  and  the  second  annual 
payment  became  payable  on  Nov.  1,  1951, 
with  subsequent  annual  payments  to  be- 
come due  on  the  anniversary  of  that  date. 
Payment  of  Fees  Under  Contract  Between 
James  E.  Curry  and  the  Colville  Indians, 
M-36081  (Aug.  2, 1951) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe  authorized  the  attorney 
to  employ  such  stenographic  services  as 
are  necessary  for  the  performance  of  his 
obligations  under  the  contract,  and  to 
charge  as  an  expense  to  the  tribe  the 
amount  paid  for  such  services,  the  claim  of 
the  attorney  to  reimbursement  for  money 
paid  to  a  stenographer  who  is  a  regular 
member  of  his  office  staff,  representing  the 
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proportion  of  her  time  during  regular  of- 
fice hours  devoted  to  stenographic  work 
for  the  tribe,  should  be  allowed. 
Claim  of  James  E.  Curry  for  Rci?nbiirsc- 
ment  of  Stenographic  Expenses,  M-36090 
(Aug.  10,  1951) 

Where  a  grazing  permit  is  issued  after 
the  Superintendent  of  a  Reservation  in 
accordance  with  an  instruction  which  was 
reasonably  construed  by  him.  and  the  per- 
mittee relies,  to  his  detriment,  upon  the 
Superintendent's  act,  the  cancellation  of 
such  permit  would  be  unjust  and  inequi- 
table. 

John  I\  /»•'/:.  limine  I' nit  No.  10,  Ft.  Peck 
Reservation,  IA-85   I  May  22,  1952) 

Where  an  appellant,  requesting  recon- 
sideration of  a  departmental  decision,  fails 
effectively  to  controvert  the  basis  for  the 
decision  or  fails  to  present  new  considera- 
tions which  would  require  a  different  re- 
sult, the  original  decision  will  not  be  dis- 
turbed. 

A  deposit  on  a  grazing  permit  is  good 
although  made  by  personal  check. 

A  speculative  opinion  concerning  the  ef- 
fect upon  conservation  of  the  issuance  of 
a  grazing  permil  is  an  Insufficient  basis  for 
canceling  a  permit  already  issued. 
John  /'.  Betz,  Range  Unit  No.  10,  IA-85 
•  July  10,  1952) 

When  a  Superintendent  notifies  a  non- 
Endian  bidder  for  a  grazing  permit  that 
his  bid  has  been  accepted  and  that  a  permit 
will  be  issued  to  him,  the  notification  does 
not  give  rise  to  a  contractual  right  to 
have  the  permit  issued,  since  the  Superin- 
tendent's action  is  subject  to  a  right  of 
appeal  to  higher  authorities  in  the  Depart- 
ment. 

Even  when  a  permit  has  been  issued  to 
a  non-Indian,  it  may  be  canceled  upon  30 
days'  notice  as  provided  in  the  permit. 

A  member  of  an  Indian  tribe  who  is  a 
small  bona  fide  livestock  operator,  as  de- 
fined in  the  grazing  unit  regulations,  is  en- 
titled to  an  allocation  of  a  grazing  unit, 
and  should  be  awarded  a  grazing  unit  for 
which  he  has  submitted  a  defective  bid 
in  competition  with  a  non-Indian  when  his 
need  for  grazing  land  has  not  been  met  as 
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the  result  of  the  mistakes  and  misunder- 
standings of  agency  officials  and  he  has 
purchased  additional  cattle  to  stock  the 
unit  at  the  suggestion  of  the  Area  Director. 
However,  the  use  of  the  grazing  unit  by 
the  non-Indian  bidder  who  has  been  put 
into  possession  while  the  Indian's  appeal 
was  pending  will  not  be  terminated  in  the 
middle  of  the  grazing  season,  and  the  graz- 
ing unit  will  be  offered  to  the  Indian  only 
for  the  remaining  two  years  of  the  permit 
period. 

Wilfred  H.  Smith  and  Vera  Martin,  Graz- 
ing Unit  No.  66- A,  IA-88  (Aug.  25,  1952) 

Where  the  Secretary  of  the  Interior  rec- 
ognizes a  tribal  organization  as  having 
authority  to  represent  the  tribe,  such  or- 
ganization has  the  exclusive  privilege  of 
representing  the  Indians  in  the  prosecution 
of  the  tribal  claims  against  the  U.S. 

Where  a  contract  employing  attorneys  to 
prosecute  claims  of  a  tribe  against  the  U.S. 
has  been  executed  by  the  recognized  gov- 
erning body  of  the  tribe,  and  the  contract 
has  been  approved  by  the  Department,  the 
approval  of  another  contract  made  by  a 
dissatisfied  segment  of  the  tribe  would 
contravene  the  statutory  direction  that 
whenever  any  tribal  organization  exists, 
recognized  by  the  Secretary  of  the  Interior 
as  having  authority  to  represent  the  tribe, 
such  organization  shall  be  accorded  the 
exclusive  privilege  of  representing  the 
Indians. 

Little  Shell  Band  of  Chippewa  Indians, 
Appeal  of  David  Rein,  IA-61  (Sept.  2, 
1952) 

The  provision  in  the  corporate  charter 
issued  to  the  Fort  Belknap  Indian  Com- 
munity stating  that  the  exercise  by  the 
community  of  its  corporate  powers  shall 
be  subject  to  any  restrictions  contained  in 
the  community's  constitution  and  by-laws 
incorporates  by  reference  the  requirement 
in  the  constitution  and  by-laws  that  any 
employment  of  legal  counsel  by  the  com- 
munity shall  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior  in  so  far  as 
the  choice  of  counsel  and  the  fixing  of  fees 
are  concerned. 

A  letter  from  an  official  of  the  Depart- 
ment     making      suggestions      concerning 


INDIAN  TRIBES— Continued 

CONTRACTS— Continued 
changes  in  a  draft  of  a  proposed  contract 
between  an  organized  Indian  tribe  and  an 
attorney,  but  containing  no  assurance  that 
if  the  suggested  changes  were  made  the 
tribe's  choice  of  the  attorney  and  the  fees 
provided  for  in  the  document  would  be  ap- 
proved by  the  Department  did  not  amount 
to  a  departmental  approval  of  the  employ- 
ment of  the  attorney  by  the  tribe. 

A  purported  contract  between  an  orga- 
nized Indian  tribe  and  an  attorney  which 
has  not  received  the  approval  of  the  Sec- 
retary of  the  Interior  (or  his  representa- 
tive) with  respect  to  the  choice  of  coun- 
sel and  the  fixing  of  fees  is  invalid. 
Employment  of  Attorney  oy  Fort  Belknap 
Indian  Community,  M-36120  (Oct.  2,  1952) 

Appeal  from  Decision  of  the  Commis- 
sioner of  Indian  Affairs. 

When  the  Commissioner  of  Indian  Af- 
fairs terminates  an  attorney  contract  with 
an  Indian  tribe,  based  on  grounds  which 
the  facts  support,  and  there  is  no  showing 
of  abuse  of  discretion  or  arbitrariness,  the 
action  of  the  Commissioner  of  Indian  Af- 
fairs will  be  affirmed. 
Roy  T.  Mobley,  Indian  Office  File  326^5- 
1947,  IA-81  (Sept.  1,  1953) 

The  Secretary  of  the  Interior  is  author- 
ized by  law  to  deny  the  disclosure  of  infor- 
mation contained  in  official  records  of  the 
Department  when  such  disclosure  would 
be  prejudicial  to  the  interests  of  the  Govt. 

Under  the  regulations  public  dissemina- 
tion of  confidential  information  is  deemed 
to  be  prejudicial  to  the  interests  of  the 
Govt. 

In  a  contract  where  books  and  records 
of  a  corporation  may  be  examined  on  con- 
dition that  the  information  obtained  shall 
be  kept  confidential,  a  separate  clause  to 
the  effect  that  the  corporation  is  bound  to 
deliver  to  the  Commissioner  of  Indian  Af- 
fairs certified  copies  of  financial  and  oper- 
ating statements  will  be  construed  to  in- 
clude the  condition  of  confidence  elsewhere 
expressed  in  relation  to  the  information 
obtained. 

In  the  absence  of  impending  harm  to  life 
or  liberty,  the  public  interest  outweighs 
any    individual    interest    in    considering 
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whether  confidential   information   should 
be  disclosed. 

In  its  relationship  as  trustee  for  an  In- 
dian tribe,  the  U.S.  Govt,  is  not  bound  to 
reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to 
be  Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-36203  (Feb.  9,  1954) 

Subject  to  judicial  determination  in 
pending  litigation,  it  is  believed  that  the 
lands  of  the  Colorado  River  Reservation 
are  held  in  trust  by  the  U.S.  for  the  bene- 
fit of  the  members  of  all  tribes  of  the  Colo- 
rado River  and  its  tributaries  who  have  or 
who  may  be  located  thereon  under  Feder- 
al authority. 

The  ordinance  of  the  Colorado  River  In- 
dian Tribal  Council  permitting  the  settle- 
ment by  the  Navajo  and  Hopi  on  the 
Reservation  constitutes  an  enforceable 
agreement  on  the  part  of  the  U.S.  Govern- 
ment. 

Colorado  River  Indian  Reservation  Devel- 
opment, M-36200  (Feb.  12,  1954) 

Under  the  Indian  Claims  Commission 
Act  (60  Stat.  1049),  all  Indians  were  en- 
couraged to  select  tribal  or  group  repre- 
sentatives in  order  to  present  claims  with- 
in the  time  fixed  and  the  Commission  itself 
was  enabled  to  determine  between  claim- 
ants the  proper  representatives.  Congres- 
sional policy  was  not  restrictive  but  in- 
clusive, and  a  liberal  departmental  policy 
in  regard  to  approval  of  claims  attorneys 
was  reasonably  justified. 

The  approval  of  Indian  claims  attorney 
contracts  is  presumptive  evidence  that  the 
contracts  are  fair  to  the  Indians  and  that 
the  attorneys  have  been  in  good  profes- 
sional standing  at  the  time  of  the  ap- 
proval. 

Personal  grievances  between  rival  at- 
torneys involving  charges  and  counter- 
charges of  an  actionable  nature  are  not 
properly  subject  to  investigation  and  de- 
termination by  the  Department. 
Proposed  Investigation  of  Indian  Attorney 
m  California  (Feb.  19,  1954) 
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The  allegation  that  the  successful  bid- 
der at  a  sale  of  grazing  privileges  used 
threatening  and  abusive  language  towards 
one  of  his  competitors  in  the  evening  of 
the  day  of  the  sale  after  the  bidding  was 
all  over  is  not  a  proper  basis  for  declining 
to  award  to  him  the  grazing  permits  on 
which  he  had  been  the  high  bidder. 

An  oral  hearing  will  be  denied  when  the 
facts  of  the  case  are  a  matter  of  record 
and  the  position  of  the  respective  parties 
has  been  fully  stated. 

Thomas  Cobell  and  Krebs  Brothers,  Graz- 
ing Units  Nos.  16  and  108,  IA-125  (May 
21,  1954) 

On  the  Blackfeet  Indian  Reservation, 
the  Secretary  of  the  Interior,  consistently 
with  the  requirements  of  the  act  of  May  29, 
1924  (25  U.S.C.  398),  may  arrange  for 
tribal  oil  and  gas  lessees  to  pay  the  net 
proceeds  tax  levied  by  the  State  of  Mon- 
tana against  oil  and  gas  royalty  interests 
(sec.  84-5409,  Rev.  Codes  of  Mont  1947, 
Ann.),  to  deduct  the  amount  thus  paid 
when  remitting  royalty  payments  to  the 
tribe,  and  to  support  the  reduction  with 
properly  supported  tax  bills. 
State  Taxation  of  Tribal  Royalty  Interests 
in  Oil  and  Gas  Leases  on  Blackfeet  Indian 
Reservation,  M-36246  (Oct.  29,  1954) 

The  hearing  and  other  procedural  pro- 
visions of  the  Administrative  Procedure 
Act  have  no  application  to  the  adjustment 
of  a  stumpage-to-lumber  ratio  by  the  Sec- 
retary of  the  Interior  pursuant  to  the  terms 
of  a  timber  contract  between  the  parties 
which  provide  for  notice  and  consultation 
with  the  parties. 

Where  the  parties  have  been  afforded  a 
full  opportunity  to  present  their  views 
concerning  the  adjustment  of  the  stumpage- 
to-lumber  ratio  and  where  the  Secretary's 
order  of  adjustment  is  not  unreasonable, 
the  petition  of  one  of  the  parties  for  re- 
consideration of  the  order  will  be  denied. 
Warm  Springs  Lumber  Co.,  Confederated 
Tribes  of  the  Warm  Springs  Reservation, 
Warm  Springs,  Oregon,  IA-133  (Nov.  18, 
1954) 
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Enrollment  of  Mary  Judith  Graves  with 
the  Pawnee  Tribe  of  Indians.  Membership 
in  the  tribe  is  now  governed  by  the  tribal 
constitution  which  was  approved  on  No- 
vember 26,  1937,  and  ratified  by  the  mem- 
bers of  the  Pawnee  Tribe  on  January  6, 
1938. 

Ltr.  to  Mrs.  Mary  B.  Lane,  Pawnee,  Okla. — 
sgd.  As st.  Secy.  (July  13,  1943) 

Under  the  provisions  of  existing  legisla- 
tion, the  Secretary  must  approve  and  pro- 
mulgate the  revised  roll  of  Indians  of  Cali- 
fornia within  six  months  from  May  24, 
1951,  if  the  roll  is  to  be  a  valid  official 
document;  and  if  the  revised  roll  of  the 
Indians  of  California  cannot  be  approved 
and  promulgated  by  the  Secretary  within 
six  months  from  May  24,  1951,  it  will  be 
necessary  to  secure  the  enactment  of 
further  legislation  extending  the  period 
within  which  the  Secretary  may  act. 
Time  Limit — Mandatory  Requirement, 
M-36108  (Nov.  7,  1951) 

The  substantive  provisions  of  sec.  4  of 
the  act  of  June  15, 1934,  respecting  eligibil- 
ity for  enrollment  in  the  Menominee  Tribe, 
have  been  superseded  by  the  provisions  of 
sec.  1  of  the  act  of  July  14,  1939,  except 
that  the  portion  of  sec.  4  of  the  1934  act 
dealing  with  the  enrollment  of  persons 
adopted  into  the  tribe  is  still  in  effect 

The  procedural  provisions  of  the  act  of 
June  15, 1934,  have  been  impliedly  repealed 
by  the  act  of  July  14, 1939. 

Under  the  present  law,  an  unenrolled 
applicant  who  was  born  prior  to  June  15, 
1934,  of  an  enrolled  parent  or  parents  re- 
siding on  the  Menominee  reservation  at 
the  time  of  his  birth  is  entitled,  upon  the 
presentation  of  a  proper  birth  certificate, 
to  be  "automatically"  enrolled  as  a  mem- 
ber of  the  Menominee  Tribe  if  at  least  one 
of  his  parents  was  an  enrolled  member  of 
the  Tribe  and  such  applicant  possess  at 
least  one-fourth  of  Menominee  Indian 
blood  (irrespective  of  the  derivation  of 
such  blood). 

An  unenrolled  applicant  properly  adopt- 
ed by  the  Menominee  Tribe  is  entitled  to 
enrollment  on  the  tribal   roll.  Eligibility 
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for  adoption  depends  upon  the  possession 
of  at  least  one-fourth  of  Menominee  In- 
dian blood  derived  through  an  ancestor  or 
ancestors  who  did  not  participate  in  the 
Half  Breed  Payment  of  1849. 
Enrollment  in  Menominee  Trite,  M-36123 
(Mar.  19, 1952) 

FISCAL  AND  FINANCIAL  AFFAIRS 

Interpretation  of  Blackfeet  Corporate 
Charter  Meaning  of  Net  Income  of  Cor- 
porate Activities  and  Accrued  Surplus — 
Establishment  of  Reserve  Fund. 
Solicitor's  Opinion,  M-33915  (Sept.  28, 
1945) 

Status  of  Remnant  Lands  of  the  Kiowa, 
Comanche,  and  Apache  Reservations  Under 
the  Taylor  Grazing  Act. 
Solicitor's  Opinion,  M-33936  (Oct.  9,  1945) 

Whether  automobiles  are  Government- 
owned  vehicles  within  the  meaning  of  sec. 
202(b)  of  the  Independent  Offices  Appro- 
priation Act,  1946,  if  they  are  purchased 
from  funds  held  in  trust  by  the  U.S.  for 
the  Menominee  Tribe  from  which  an- 
nual appropriations  are  made  by  act  of 
Congress. 

Solicitor's  Opinion,  M-34231  (Jan.  17, 
1946) 

Under  the  previous  ruling  of  this  office, 
that  an  Indian  tribe  incorporated  under 
Federal  law  may  be  regarded  as  a  "mu- 
nicipality," there  could  be  no  violation  of 
the  act  of  Mar.  3,  1917,  if  the  salary  of  a 
Govt,  employee  were  to  be  augmented  by 
a  contribution  from  the  funds  of  an  incor- 
porated tribe. 

As  sec.  1765,  R.S.,  is  designed  to  guard 
and  protect  the  U.S.  Treasury  against  un- 
foreseen demands,  the  payment  of  addi- 
tional compensation  out  of  tribal  funds  to 
a  Federal  employee  is  outside  the  scope 
of  that  section. 

Use  of  Funds  in  Tribal  Treasury  to  Supple- 
ment Salary  of  Government  Employees, 
M-35077  (Sept.  29,  1948) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe  authorized  the  attor- 


562 

INDIAN  TRIBES— Continued 

FISCAL  AND  FINANCIAL  AFFAIRS— Con. 
ney  to  employ  such  stenographic  services 
as  are  necessary  for  the  performance  of 
his  obligations  under  the  contract,  and  to 
charge  as  an  expense  to  the  tribe  the 
amount  paid  for  such  services,  the  claim 
of  the  attorney  to  reimbursement  for 
money  paid  to  a  stenographer  who  is  a 
regular  member  of  his  office  staff,  repre- 
senting the  proportion  of  her  time  during 
regular  office  hours  devoted  to  steno- 
graphic work  for  the  tribe,  should  be 
allowed. 

Claim  of  James  E.  Curry  for  Reimburse- 
ment of  Stenographic  Expenses,  M-36090 
(Aug.  10, 1951) 

Under  sec.  8  of  the  corporate  charter  of 
the  Southern  Ute  Tribe,  the  tribe  may  make 
per  capita  payments  out  of  the  current  net 
income  for  any  fiscal  year  without  se- 
curing departmental  approval. 

The  Southern  Ute  Tribe  may,  without 
securing  departmental  approval,  distribute 
per  capita  among  its  members,  in  any 
fiscal  year,  up  to  one-half  of  the  tribe's 
accrued  surplus. 

The  Southern  Ute  Tribe  must  secure  the 
approval  of  the  Department  before  it  can 
distribute  per  capita  among  its  members, 
in  any  one  year,  more  than  one-half  of  its 
accrued  surplus. 

The  governing  body  of  the  Southern  Ute 
Tribe  may,  before  the  close  of  a  fiscal  year, 
make  per  capita  payments  out  of  the  profits 
for  that  year. 

The  royalties  received  by  the  Southern 
Ute  Tribe  from  its  oil  and  gas  leases  con- 
stitute "profits  of  corporate  enterprises  or 
income"  within  the  meaning  of  sec.  8  of 
the  corporate  charter  of  the  Tribe. 
Per  Capita  Distributions  Under  South- 
ern Ute  Charter,  M-36146  (Nov.  14, 1952) 

On  Apr.  13,  1953,  the  above  Board 
adopted  Resolution  No.  10-53,  requesting 
that  the  Secretary  of  the  Interior  autho- 
rize the  expenditure  of  $6,000  of  tribal 
funds  for  the  payment  of  salaries  and  ex- 
penses of  the  Board,  in  addition  to  the 
$10,000  specifically  authorized  to  be  ex- 
pended by  the  act  of  Apr.  28, 1948  (62  Stat. 
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203),  which  provides  for  the  payment  of 
the  salaries  and  expenses  of  the  Board'; 
subject  to  the  limitation,  however,  that  not 
more  than  $10,000  per  annum  shall  be  ex- 
pended for  such  purposes.  There  is  ad- 
vanced as  authority  for  the  additional  ex- 
penditure of  $6,000  the  item  in  the  current 
departmental  appropriation  act  (P.L.  470, 
82d  Congress),  which  appropriates  "in  ad- 
dition to  the  tribal  funds  authorized  to  be 
expended  by  existing  law,"  $2,920,000  of 
tribal  funds  "not  otherwise  available  for 
expenditure  for  the  benefit  of  Indians  and 
Indian  tribes,"  subject  to  a  proviso  that 
"in  addition  to  the  amount  appropriated 
herein,  tribal  funds  may  be  advanced  to 
Indian  tribes  during  the  current  fiscal  year 
for  such  purposes  as  may  be  designated  by 
the  governing  body  of  the  particular  tribe 
involved  and  approved  by  the  Secre- 
tary *  *  *." 

The  tribal  funds  item  in  the  current  ap- 
propriation act  does  not  authorize  the  ap- 
proval of  the  additional  expenditure,  and 
that  Resolution  No.  10-53  must  be  disap- 
proved. 

Fort  Peck  Executive  Board  (July  3,  1953) 

Sec.  1  of  the  act  of  Aug.  15,  1953  (67 
Stat.  586;  18  U.S.C.  1161),  does  not  pro- 
hibit an  Indian  tribe  from  conditioning  its 
assent  to  transactions  in  intoxicants  within 
areas  of  Indian  country  under  its  juris- 
diction. 

Criminal  jurisdiction  conferred  upon  a 
State  by  18  U.S.C.  1162  is  exclusive  ex- 
cept as  against  the  U.S. 
Permissible  Scope  of  an  Indian  Tribal  Or- 
dinance Authorizing  Transactions  in  In- 
toxicating Beverages  Within  Area  of  In- 
dian Country  Subject  to  Jurisdiction  of 
Such  Tribe,  M-36241   (Sept.  22,  1954) 

MEMBERSHIP 

Is  approval  of  the  tribal  council  of  the 
Confederated  Salish  and  Kootenai  Tribes 
of  the  Flathead  Reservation  to  the  distri- 
bution of  a  per  capita  payment  authorized 
by  the  Secy,  of  the  Interior  on  April  9, 
1943,  contained  in  the  council's  resolution 
of  September  25,  1942. 
Memorandum  (Feb.  1.  1944) 
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Powers   of   Tribal   Council   of   Eastern 
Band  of  Cherokee  Indians  to  establish  a 
new  tribal  membership  roll  in  view  of  the 
provisions  of  the  acts  of  June  4,  1924,  and 
March  4, 1931. 
Memorandum  (Mar.  10,  1944) 

Amendment  of  the  authorization,  ap- 
proved on  May  20,  of  a  per  capita  payment 
to  all  members  of  the  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead  Reser- 
vation whose  names  appear  on  the  tribal 
roll  prepared  in  accordance  with  Article  II 
of  the  Tribal  Constitution  and  approved  by 
the  Tribal  Council  and  who  were  alive  on 
the  date  of  the  authorization. 
Memorandum  (July  7,  1944) 

Interpretation  of  Blackfeet  Corporate 
Charter  Meaning  of  Net  Income  of  Cor- 
porate Activities  and  Accrued  Surplus — 
Establishment  of  Reserve  Fund. 
Solicitor's  Opinion,  M-33915  (Sept.  28, 
1945) 

The  substantive  provisions  of  sec.  4  of 
the  act  of  June  15,  1934,  respecting  eligi- 
bility for  enrollment  in  the  Menominee 
Tribe,  have  been  superseded  by  the  pro- 
visions of  sec.  1  of  the  act  of  July  14,  1939, 
except  that  the  portion  of  sec.  4  of  the 
1934  act  dealing  with  the  enrollment  of 
persons  adopted  into  the  tribe  is  still  in 
effect. 

The  procedural  provisions  of  the  act  of 
June  15, 1934,  have  been  impliedly  repealed 
by  the  act  of  July  14,  1939. 

Under  the  present  law,  an  unenrolled  ap- 
plicant who  was  born  prior  to  June  15, 1934, 
of  an  enrolled  parent  or  parents  residing 
on  the  Menominee  reservation  at  the  time 
of  his  birth  is  entitled,  upon  the  presen- 
tation of  a  proper  birth  certificate,  to  be 
"automatically"  enrolled  as  a  member  of 
the  Menominee  Tribe  if  at  least  one  of 
his  parents  was  an  enrolled  member  of  the 
Tribe  and  such  applicant  possess  at  least 
one-fourth  of  Menominee  Indian  blood  (ir- 
respective of  the  derivation  of  such  blood). 

An  unenrolled  applicant  properly 
adopted  by  the  Menominee  Tribe  is  entitled 
to  enrollment  on  the  tribal  roll.  Eligibility 
for  adoption  depends  upon  the  possession 
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of  at  least  one-fourth  of  Menominee  Indian 
blood  derived  through  an  ancestor  or  an- 
cestors who  did  not  participate  in  the  Half 
Breed  Payment  of  1849. 
Enrollment  in  Menominee  Tribe,  M-36123 
(Mar.  19,  1952) 

A  provision  in  a  tribal  constitution  which 
declares  that  any  adult  member  of  the 
tribe  shall  be  eligible  to  vote  at  any  election 
"when  he  or  she  presents  himself  or  her- 
self at  a  polling  place  within  his  or  her 
voting  district"  does  not  impose  a  residence 
requirement  on  eligibility  to  vote,  since  the 
quoted  phrase  is  designed  to  regulate  the 
voting  process  by  preventing  absentee 
voting,  rather  than  to  disqualify  members 
of  the  tribe  who  reside  outside  the  voting 
districts  comprising  the  reservation. 

Election  laws  are  to  be  construed  liber- 
ally in  favor  of  the  right  to  vote,  and  this 
rule  is  particularly  appropriate  in  con- 
struing the  provisions  of  Indian  tribal 
constitutions  governing  eligibility  to  vote 
in  tribal  elections. 

Residence  in  a  voting  district  on  the 
Blackfeet  Reservation  is  not  a  prerequisite 
for  voting  in  Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per 
centum  of  the  eligible  Blackfeet  voters  par- 
ticipated in  an  election  on  a  proposed 
amendment  to  the  Blackfeet  tribal  consti- 
tution, it  is  necessary  to  include  in  the 
computation  all  the  nonresident  adult  mem- 
bers of  the  tribe,  as  well  as  the  adult 
members  of  the  tribe  residing  in  the  voting 
districts  which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or 
his  delegate)  can  call  a  legal  election  on 
the  adoption  of  a  proposed  amendment  to 
the  constitution  of  the  Indian  tribe. 

An  election  which  was  called  and  held 
by  the  Blackfeet  Tribal  Business  Council 
on  the  adoption  of  a  proposed  amendment 
to  the  Blackfeet  tribal  constitution  has  no 
legal  standing  and  must  be  disregarded  in 
determining  whether  the  proposed  amend- 
ment was  adopted. 

As  less  than  30  per  centum  of  the  eligible 
members  of  the  Blackfeet  Tribe  voted  in 
the  legal  election  on  the  adoption  of  pro- 
posed Amendment   III  to  the  tribal  con- 
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stitution,  the  proposed  amendment  was  not 
adopted. 

Vote  on  Proposed  Amendment  III  to  Black- 
feet  Constitution,  M-36141  (July  18,  1952) 

Under  Article  II  of  the  by-laws  of  the 
Colorado  River  Indian  Tribes,  under 
which  councilmen  or  officers  of  the  tribe 
must  be  members  of  the  tribe,  honorary 
members  are  not  eligible  for  tribal  office. 
Eligibility  of  Honorary  Members  to  Bold 
Tribal  Office,  M-36199  (Jan.  6,  1954) 

Subject  to  judicial  determination  in 
pending  litigation,  it  is  believed  that  the 
lands  of  the  Colorado  River  Reservation 
are  held  in  trust  by  the  U.S.  for  the  bene- 
fit of  the  members  of  all  tribes  of  the  Colo- 
rado River  and  its  tributaries  who  have  or 
who  may  be  located  thereon  under  Federal 
authority. 

The  ordinance  of  the  Colorado  River  In- 
dian Tribal  Council  permitting  the  settle- 
ment by  the  Navajo  and  Hopi  on  the 
Reservation  constitutes  an  enforceable 
agreement  on  the  part  of  the  U.S.  Govern- 
ment. 

Colorado  River  Indian  Reservation  Devel- 
opment, M-36200  (Feb.  12,  1954) 

Under  Amendment  III  of  the  Colville 
Tribal  Constitution,  the  Colville  Business 
Council  has  power  to  eliminate  from  the 
membership  roll  of  the  Colville  Tribe, 
within  two  years  from  the  approval  of  the 
amendment,  the  names  of  Indians  who  are 
Canadian  nationals  residing  in  Canada. 

As  such  action  was  taken  by  the  Busi- 
ness Council  within  the  two-year  period 
following  the  approval  of  the  amendment, 
it  is  immaterial  that  the  Secretary  of  the 
Interior  failed  to  give  his  approval  before 
the  expiration  of  the  two-year  period.  He 
may  give  his  approval  now  or  subsequently. 

The  adoption  of  general  rules  and  regu- 
lations governing  the  revision  of  the  mem- 
bership roll  is  not  a  prerequisite  to  the 
taking  such  action,  since  the  power  to  re- 
vise the  tribal  membership  roll  is  a  dis- 
tinct power  which  is  conferred  by  the 
terms  of  Amendment  III  itself,  and  in  any 
event  the  council  may  act  in  individual 
cases  before  general  rules  and  regulations 
have  been  adopted. 
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American  Indians  who  have  expatriated 
themselves  and  become  Canadian  na- 
tionals do  not  enjoy  the  protection  of  sec. 
15  of  the  act  of  Mar.  3,  1875  (18  Stat.  400) , 
which  preserves  the  right  of  any  Indian 
who  abandons  tribal  relations  "to  his  dis- 
tributive share  of  all  annuities,  tribal 
funds,  lands,  and  other  property,"  since  the 
statute  must  be  assumed  to  have  been  de- 
signed for  the  protection  of  Indians  who 
did  not  lose  their  American  nationality. 
Solicitor's  Opinion,  M-36196  (Mar.  4, 1954) 
NON-STATUS  TRIBES 

In  order  to  be  "identifiable"  within  the 
meaning  of  the  Indian  Claims  Commission 
Act,  a  group  of  Indians  must  be  a  group 
whose  political  existence  has  been  recog- 
nized by  Congress  or  the  Executive  branch 
of  the  Govt.,  or  one  which  carries  on  a  type 
of  group  life  characteristic  of  the  Indians 
of  the  U.S. 

Judged  by  this  test,  neither  the  Indians 
of  California  as  a  whole,  nor  particular  or- 
ganizations of  California  Indians  constitute 
"identifiable"  groups  of  American  Indians. 
Indians  of  California  as  "Identifiable 
Groups  of  Indians''  Within  the  Meaning  of 
the  Indian  Claims  Commission  Act,  M- 
35029  (Mar.  17,  1948) 

OKLAHOMA  TRIBES 

Procedure  governing  Five  Civilized 
Tribes  removal  cases  under  section  3  of 
the  act  of  April  12,  192G. 
Let.  to  Landman  by  Kloth  surnamed 
Flanery,  Gardner  signed  by  Asst.  Sec'y 
(Aug.  30, 1943) 

Let.  to  A.  G.  enclosing  copies  of  revised 
draft  on  above  by  Kloth  surnamed  Flan- 
ery,  Gardner  signed  by  Asst.  Sec'y. 

Letter  to  the  Attorney  General  concern- 
ing suit  pending  in  the  District  court  of 
Washington  County,  Okla.,  that  has  been 
brought  about  to  determine  heirs  and  to 
quiet  title  to  land. 

John  H.  Kane  v.  Unknown  Heirs  of  Ada 
Hummingbird,  nee  Daniels,  et  al.  (1-532- 
43)  (Sept.  2, 1943) 

The  Secretary  of  the  Interior  has  au- 
thority during  present  fiscal  year  to  make 
per  capita  payment  to  Indians  of  Choctaw 
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and  Chickasaw  Tribes  of  Oklahoma  sub- 
ject to  limitations  contained  in  sec.  18  of 
act  of  Feb.  14,  1920  (41  Stat.  408,  427;  25 
U.S.C.  120).  The  authority  of  Secretary 
to  make  per  capita  distribution  to  Indians 
of  Choctaw  and  Chickasaw  Tribes  after 
close  of  present  fiscal  year  depends  upon 
provisions  of  Interior  Dept.  Appropriation 
Act  for  fiscal  year  1948  as  finally  enacted 
by  Congress. 

Per  Capita  Payment  to  Indians  of  the 
Choctaw  and  Chickasaw  Tribes  of  Okla- 
homa, M-34956  (June  5, 1947) 

In  the  absence  of  controlling  Federal 
legislation  the  marriages  of  Indians  living 
in  tribal  relations  may  be  contracted  and 
dissolved  in  accordance  with  Indian  cus- 
tom, except  to  the  extent  that  the  Indians 
themselves,  by  formal  tribal  action,  adopt 
the  requirements  of  State  law  as  their  own. 

Marriages  between  first  cousins  of  the 
half  blood  are  void  under  the  customs  of 
the  Pawnees  and  also  under  the  law  of 
Oklahoma ;  and  a  purported  marriage 
relationship  between  two  first  cousins  of 
the  half  blood,  who  are  unallotted  mem- 
bers of  the  Pawnee  Tribe  in  Oklahoma 
does  not  confer  upon  the  survivor,  at  the 
death  of  one  of  the  parties,  any  right  to 
share  in  the  estate  of  the  decedent,  ir- 
respective of  whether  marriages  among  the 
Pawnees  are  governed  by  Indian  custom 
or  whether  the  Pawnees  are  to  be  regarded 
as  having  abrogated  the  system  of  mar- 
riage and  divorce  by  Indian  custom  and 
as  having  adopted  as  their  own  the  law  of 
Oklahoma  on  the  subject. 
Estate  of  Grant  Gover,  Unallotted 
Pawnee  Indian,  Probate  6566-46,  A-25208 
(May  5,  1949) 

ORGANIZED  TRIBES 

Regulations  Prescribing  Sales  Procedure 
for  Indian  Lumber  Enterprises — 25  CFR 
64  Applicable  to  all  Reservations  (other 
than  Red  Lake  and  Menominee) — Reserva- 
tions of  Organized  and  Unorganized 
Tribes. 

The  act  of  June  24,  1940  (54  Stat  504), 
is  applicable  to  Indian  lumber  enterprises 
on  all  reservations  other  than  Red  Lake 
and  Menominee. 
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The  application  of  regulations  (25  CFR 
64)  promulgated  under  the  act  of  June  24, 
1940  (54  Stat.  504),  is  not  restricted  to 
the  reservations  of  unorganized  tribes. 
Applicability  of  25  CFR  6 If  to  the  Proposed 
Plan  of  Operation  of  the  Fort  Apache 
Sawmill  Enterprise  (Jan.  10,  1951) 

Appeal  of  above  concerning  contract 
with  the  Pyramid  Paiute  Tribe  covering 
the  performance  of  legal  services. 

The  Pyramid  Lake  Paiute  Tribe  is  an 
organized  Indian  tribe.  Therefore,  under 
Part  II  of  the  Opinion  (M-36069)  ren- 
dered June  22,  concerning  the  "Authority 
of  the  Secretary  respecting  the  approval  of 
contracts  between  Indian  Tribes  and  at- 
torneys," the  question  of  law  involved  in 
the  appeal  is  whether  the  several  require- 
ments imposed  by  the  Commissioner  of  In- 
dian Affairs  (as  the  Secretary's  repre- 
sentative) in  conditioning  his  approval  of 
the  contract  between  Mr.  Curry  and  the 
Pyramid  Lake  Paiute  Tribe  have  a  reason- 
able relationship  to  the  choice  of  counsel 
or  the  fixing  of  fees. 
James  E.  Curry,  IA-50  (July  12,  1951) 

The  provision  in  the  corporate  charter 
issued  to  the  Fort  Belknap  Indian  Com- 
munity stating  that  the  exercise  by  the 
community  of  its  corporate  powers  shall  be 
subject  to  any  restrictions  contained  in 
the  community's  constitution  and  by-laws 
incorporates  by  reference  the  requirement 
in  the  constitution  and  by-laws  that  any 
employment  of  legal  counsel  by  the  com- 
munity shall  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior  in  so  far  as 
the  choice  of  counsel  and  the  fixing  of  fees 
are  concerned. 

A  letter  from  an  official  of  the  De- 
partment making  suggestions  concerning 
changes  in  a  draft  of  a  proposed  contract 
between  an  organized  Indian  tribe  and  an 
attorney,  but  containing  no  assurance  that 
if  the  suggested  changes  were  made  the 
tribe's  choice  of  the  attorney  and  the  fees 
provided  for  in  the  document  would  be  ap- 
proved by  the  Department  did  not  amount 
to  a  departmental  approval  of  the  employ- 
ment of  the  attorney  by  the  tribe. 

A  purported  contract  between  an  orga- 
nized Indian  tribe  and  an  attorney  which 
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has  not  received  the  approval  of  the  Secre- 
tary of  the  Interior  (or  his  representative) 
with  respect  to  the  choice  of  counsel  and 
the  fixing  of  fees  is  invalid. 
Employment  of  Attorney  by  Fort  Belknap 
Indian  Community,  M-36120  (Oct  2,  1952) 

Indian  allotted  lands  required  for  the 
Yellowtail  Project  can  be  condemned  in 
accordance  with  the  provisions  of  sec.  3 
of  the  act  of  Mar.  3,  1901,  which  subjects 
such  lands  to  condemnation  for  public  pur- 
poses in  the  same  manner  and  to  the  same 
extent  as  lands  owned  in  fee. 

The  Indian  tribal  lands  needed  for  the 
Yellowtail  dam  and  reservoir  site  cannot 
be  condemned,  because  the  Yellowtail  Proj- 
ect would  be  constructed  within,  and  would 
provide  for  the  irrigation  of  approximately 
21,500  acres  of  Indian-owned  lands  situ- 
ated within  the  exterior  boundaries  of  the 
Crow  Indian  Reservation,  and  Congress 
has  prohibited  any  further  irrigation  devel- 
opments on  the  reservation  without  the 
consent  of  the  Crow  Indians. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Dam  and  Reservoir  Site, 
M-36148  (Oct.  27, 1952) 

In  view  of  the  legislation  governing  the 
settlement  of  the  claims  of  the  Cheyenne 
River  Sioux  Indians,  arising  from  the  con- 
struction of  the  Oahe  Dam  and  Reservoir, 
under  which  the  claims  are  for  final  dispo- 
sition by  Congress,  and  the  Chief  of  Engi- 
neers, Dept.  of  the  Army,  is  given  final 
responsibility  for  negotiating  with  respect 
to  the  taking  of  the  Indians'  property,  a 
definite  expression  of  opinion  on  the  part 
of  this  Department  concerning  the  claim 
of  the  tribe  for  compensation  for  the  Chey- 
enne River  Hospital,  which  will  be  inun- 
dated by  the  Oahe  Dam  and  Reservoir, 
might  prove  both  premature  and  academic. 
As  it  appears,  however,  that  the  Cheyenne 
River  Hospital  was  constructed  on  tribal 
lands  with  tribal  funds  but  was  subse- 
quently remodeled  at  the  expense  of  the 
Govt.,  the  argument  may  be  advanced  by 
the  Dept.  that  the  claim  of  the  tribe  calls 
for  an  adjustment  of  equities. 
Taking  of  Cheyenne  River  Hospital,  M- 
36170  (July  30, 1953) 
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Construction  of  the  Palo  Verde  weir 
authorized  by  the  act  of  Apr.  1,  1944. 

Has  Reclamation  acquired  the  rights  in 
connection  with  the  construction  of  the 
weir  as  directed  in  par.  2  of  the  Secretary's 
memorandum  of  May  3,  1944? 

Is  there  authority  to  condemn  such  in- 
terest in  tribal  lands  as  may  be  necessary 
to  make  possible  the  construction  of  the 
weir? 

Solicitors  Opinion.  M-33937  (Jan.  26, 
1945) 

Power  of  Indian  Tribe  to  Delegate  Legis- 
lative Authority  to  a  Subordinate  Agency 
of  the  Tribe. 
Memorandum  (May  11.  l!»45) 

Under  the  provisions  of  the  act  of  May 
11,  1938,  the  tribal  lands  of  the  Pueblo 
of  Laguna  cannot  be  leased  for  the  de- 
velopment of  oil  and  gas  except  upon  the 
basis  of  competitive  bidding  after  notice 
and  advertisement. 

The  constitution  of  the  Pueblo  of  La- 
guna, adopted  pursuant  to  the  provisions 
of  the  Indian  Reorganization  Act,  does  not 
purport  to  dispense  with  the  statutory  re- 
quirement of  competitive  bidding  in  con- 
nection with  the  issuance  of  oil  and  gas 
leases  on  tribal  lands. 

The  provisions  of  a  constitution  adopted 
by  an  Indian  tribe  pursuant  to  sec.  16  of 
the  Indian  Reorganization  Act  cannot  dis- 
regard or  dispense  with  the  positive  re- 
quirements of  an  act  of  Congress  with  re- 
spect to  the  leasing  of  tribal  lands  for 
mining  purposes. 

The  unrestricted  power  to  lease  tribal 
lands  for  mining  purposes  may  be  con- 
ferred on  an  Indian  tribe  only  by  a  charter 
of  incorporation  issued  to  the  tribe  pur- 
suant to  sec.  17  of  the  Indian  Reorganiza- 
tion Act. 

Leasing  of  Lands  by  the  Pueblo  of  Laguna 
for  Oil  and  Gas  Development,  M-36040 
(July5, 1950) 

INDIAN  WATER  AND  POWER  RESOURCES 
IRRIGATION  PROJECTS 

A  claim  for  damage  to  privately  owned 
property  caused  by  negligence  of  an  em- 
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ployee  of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
out  of  funds  available  for  Indian  irrigation 
projects.  Administrative  Determination. 
Solicitor's  Opinion,  M-34583  (Jan.  8,  1947) 

INDIANS 

GENERALLY 

Testimony  submitted  to  the  court  con- 
cerning the  degree  of  Indian  blood  of  the 
children  of  the  allottee  whose  lands  are 
involved  in  this  litigation.  Court  entered 
judgment  in  favor  of  plaintiff.  Advice  re- 
quired as  to  whether  appeal  should  be 
taken. 

Lloyd  Harden  v.  Angeline  Wisdom,  et  al. 
(July  2, 1943) 

Letter  to  the  A.G.  re  advisability  of  pe- 
titioning for  a  writ  of  certiorari  in  above 
case  by  Kloth  surnamed  Flanery,  Cohen 
signed  Solicitor. 

United  States  v.  D.  B.  Hellard   (Dec.  14, 
1943) 

Power  of  Indian  Tribe  to  Delegate  Leg- 
islative Authority  to  a  Subordinate  Agency 
of  the  Tribe. 
Memorandum  (May  11,  1945) 

Deposit  and  use  of  moneys  collected  as 
fees  for  services  performed  for  Indians. 
Memorandum  (Aug.  20,  1945) 

Statement  of  views  on  the  question  of 
whether  the  term  "conveyance"  as  used  in 
sec.  1  of  the  act  of  July  2,  1945  (H.R. 
2754),  includes  mortgage. 
D.  C.  Janeway  v.  Elmer  Artusse,  1-694-45 
(Nov.  30,  1945) 

Government  intervened  on  behalf  of  the 
plaintiff.  Judgment  adverse  to  the  conten- 
tions made  by  the  Government  and  the 
plaintiff — Recommendations  respecting  an 
appeal. 

Nancy   Bradourn   v.   Hugh   Nolan,    USA, 
Intervenor  (Dec.  21, 1945) 

The  Department  of  the  Interior  may  not 
cancel  or  relinquish  Indian  allotments  ac- 
quired pursuant  to  the  act  of  May  17, 1906, 
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to  permit  the  development  of  the  Glacier 
Bay  National  Monument.  The  areas  may 
be  purchased  from  the  allottees  if  appro- 
priations are  available  for  the  purpose. 

Memorandum  (May  28,  1946) 

Bureau  of  Budget  Cir.  No.  A-38,  May  12, 
1945,  does  not  affect  existing  law  so  as  to 
preclude  the  authority  of  Bur.  of  Indian 
Affairs  where  there  is  Government  prop- 
erty on  hand  at  any  Indian  reservation  or 
school  not  required  for  use  or  benefit  of 
Indians  of  that  reservation  or  school  to 
move  such  property  to  such  other  Indian 
reservations  or  schools  where  it  may  be 
required. 

Eisenhart,    Purchasing    Officer,    M-34500 
(June  3,  1946) 

Rights-of-way  for  transmission  line  pur- 
poses may  be  granted  across  St.  Regis 
Indian  Reservation,  N.Y.,  under  acts  of 
Feb.  17, 1901,  and  Mar.  4. 1911. 
Commissioner  of  Indian  Affairs,  St.  Regis 
Indian  Reservation,  N.Y.   (July  19,  1946) 

Cheyenne  and  Arapahoe  Indians  re- 
tained no  reversionary  rights  in  lands 
ceded  to  the  U.S.  under  the  act  of  Mar.  3, 
1891. 

General    Conference    of    Mennonites — In- 
dian, M-34459  (Aug.  8,  1946) 

Where  settlement  for  rights-of-way  for 
canals  across  allotments  on  Yuma  Reser- 
vation was  held  in  abeyance  pending  opin- 
ion on  right-of-way  of  Indians  to  compen- 
sation, in  light  of  act  of  Aug.  30,  1890,  this 
cannot  be  regarded  as  a  transaction  con- 
summated prior  to  rendition  of  opinion. 

Solicitor's    Opinion,    M-34842     (Jan.    22, 
1947) 

Petition  of  Jessie  Potter  Moore  for  re- 
hearing denied. 

Although  the  Department  does  not  look 
with  favor  upon  claims  for  care  presented 
by  relatives  of  deceased  Indians,  never- 
theless those  who  present  such  claims  are 
entitled  to  a  full  hearing  on  the  merits  of 
their  claims.  The  standards  for  such  a 
hearing  are  embodied  in  the  Administra- 
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tive  Procedure  Act  approved  June  11, 1946 
(P.L.  404,  79th  Cong.). 
Estate  of  Little  Toby  or  Little  Tobin, 
Round  Valley  Allottee  Nos.  577  and  1171, 
Probate  No.  81551-46,  A-24519  (Feb.  14, 
1947) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — 
Abandoned  lands  revert  to  the  public  do- 
main.—Natives  have  a  valid  claim  against 
the  Government  for  extinguished  titles.  In 
the  case  of  conflicting  claims  the  white 
man  can  be  ousted  or,  if  the  patent  is  ab- 
solute in  terms,  the  native  has  a  valid  claim 
for  compensation. 

Elements  of  existing  possessory  rights— 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the 
economic  base  of  the  community.— A  native 
claim  to  exclusive  possessory  rights  may  be 
defeated  by  a  showing  that  the  native  use 
was  not  originally  exclusive.— If  the  na- 
tives no  longer  view  the  lands  as  their  own 
their  claim  has  been  abandoned.— The 
tradition  of  free  use  of  navigable  waters  is 
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so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — 
Native  rights  to  beaches  and  streams  would 
be  recognized  where  natives  can  show  a 
continued  and  exclusive  use. 

The  memorandum  concludes  with  a 
summary  of  probable  claims  in  Southeast- 
ern Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Disposition  of  Surplus  Property  at 
Colorado  River  Relocation  Center.  Con- 
gress— Transfer  of  Surplus  Property  in 
Lieu  of  Site  Restoration — Obligation  of 
Government  to  restore  site  in  absence  of 
express  agreement — Authority  of  Secretary 
as  Trustee  for  the  Indians  in  Transfers  of 
Surplus  Property. 

Solicitor's    Opinion,    M-34921     (Apr.    29, 
1947) 

Attorneys  who  have  been  retained  to 
represent  Sioux  Tribe  of  Indians  in  suits 
against  the  U.S.  under  the  jurisdictional 
act  of  June  3,  1920  (41  Stat.  738),  under 
a  contract  which  requires  them  not  only 
to  prosecute  any  claims  under  the  said  act 
but  also  under  any  "acts  amendatory 
thereof  or  supplemental  thereto,"  may  not 
represent  the  Indians  in  prosecuting  claims 
before  the  Indian  Claims  Commission.  Al- 
though sec.  11  of  the  Indian  Claims  Com- 
mission Act  (P.L.  726,  79th  Congress,  25 
U.S.C.  70  et  seq.)  modifies  existing  juris- 
dictional acts  under  which  suit  could  still 
be  brought,  it  is  not  "amendatory  of"  or 
"supplementary  to"  the  act  of  June  3, 1920, 
in  the  sense  in  which  these  terms  are  em- 
ployed in  the  attorneys'  contract.  Suits 
could  no  longer  be  filed  under  the  act  of 
June  3,  1920,  and  it  was  the  intention  of 
the  parties  that  the  attorneys  should  con- 
tinue to  represent  the  Indians  only  if  the 
particular  jurisdictional  act  were  amended 
or  supplemented  by  another  act  relating 
to  the  claims  of  the  tribe  authorized  to 
sue  under  the  act.  This  interpretation  of 
the  contract  is  also  supported  by  various 
provisions  of  the  attorneys'  contract  which 
make  it  clear  that  litigation  was  to  have 
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been  conducted  exclusively  in  the  Ct.  Cls. 
and  the  Supreme  Court  of  the  U.S. 
Prosecution    of     Claims    Before    Indian 
Claims   Commission    Under  Existing   At- 
torneys' Contract,  M-34926  (May  27,  1947) 

Application  of  new  short  term  statute  of 
limitations,  enacted  by  Oklahoma  Legisla- 
ture, to  actions  to  recover  lands  for  Indians 
of  the  Five  Civilized  Tribes.  Department 
feels  Oklahoma  act  is  applicable. 
Eula  Wolfe,  et  al.  v.  Oren  Phillips,  et  al. 
(Nov.  13, 1947) 

For  Indians  to  be  able  to  organize  under 
the  Indian  Reorganization  Act,  they  must 
constitute  a  "tribe,  or  tribes,  residing  on 
the  same  reservation."  Therefore,  the 
Nooksack  Indians  of  the  State  of  Washing- 
ton, for  whom  no  reservation  has  ever  been 
set  aside  and  who  possess  no  recognized 
tribal  status,  are  not  eligible  to  organize 
under  this  provision  of  the  Indian  Reor- 
ganization Act. 

Organization  of  the  Nooksack  Indians 
Under  the  Indian  Reorganization  Act,  M- 
35013  (Dec.  9,  1947) 

In  order  to  be  "identifiable"  within  the 
meaning  of  the  Indian  Claims  Commission 
Act,  a  group  of  Indians  must  be  a  group 
whose  political  existence  has  been  recog- 
nized by  Congress  or  the  Executive  branch 
of  the  Govt.,  or  one  which  carries  on  a 
type  of  group  life  characteristic  of  the  In- 
dians of  the  U.S. 

Judged  by  this  test,  neither  the  Indians 
of  California  as  a  whole,  nor  particular 
organizations  of  California  Indians  consti- 
tute "identifiable"  groups  of  American 
Indians. 

Indians  of  California  as  "Identifiable 
Groups  of  Indians"  Within  the  Meaning 
of  the  Indian  Claims  Commission  Act,  M- 
35029  (Mar.  17,  1948) 

Will  of  decedent  held  to  represent  her 
wishes,  and  record  does  not  support  claim 
that  a  different  disposition  was  intended. 

An  erroneous  description  of  a  beneficiary 
in  a  will  does  not  vitiate  the  devise  or  be- 
quest to  such  beneficiary,  and  the  misnomer 
may  be  disregarded  if  there  is  sufficient 
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other  information  to  identify  the  benefici- 
ary with  reasonable  certainty. 
Estate    of    Matilda    Levi,    Deceased    Nez 
Perce  Allottee  No.  236,  Probate  No.  27905- 
46,  A-25409  (July  27,  1948) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance  by  the 
Secretary  of  the  Interior  of  contributions 
for  the  management  of  Indian  forest  range 
and  wildlife  resources.  The  authority  un- 
der the  act  of  Feb.  14,  1931,  has  not  been 
broadened  by  sec.  20  of  the  Permanent  Ap- 
propriation Repeal  Act,  which  sets  up  an 
account  of  "Funds  contributed  for  Indian 
projects,"  only  because  the  account  in- 
cluded donations  under  special  legislation. 
In  view  of  the  requirement  of  the  act  of 
Feb.  14,  1931,  that  donations  be  applied 
"for  the  benefit  of  individual  Indians," 
donations  could  not  be  expended  in  any 
event  in  the  management  of  Indian  tribal 
resources.  Moreover,  contributions  could 
not  be  accepted  from  donors  who  would  be 
primarily  interested  in  advancing  their 
own  interests.  Such  contributions  would 
be  either  no  gifts  at  all  or  conditional  gifts 
which  may  not  be  accepted  on  behalf  of 
the  U.S.  without  express  statutory 
authority. 

Acceptance  of  Contributions  for  the  Man- 
agement of  Indian  Resources,  M-35075 
(Nov.  22, 1948) 

The  penalty  mail  privilege  may  be  used 
by  an  Indian  school  of  the  Bureau  of  In- 
dian Affairs  only  in  the  transmission 
through  the  mail  of  matters  which  relate 
exclusively  to  the  business  of  the  U.S. 

If  written  materials  are  prepared  or  pro- 
cured by  an  Indian  school  with  funds  ap- 
propriated by  Congress  to  the  Bureau  of 
Indian  Affairs  for  such  purposes,  they  fall 
into  the  category  of  "matters  relating  ex- 
clusively to  the  business  of  the  U.S."  and 
may  be  sent  through  the  mail  postage  free. 

Even  if  news  sheets,  graduation  an- 
nouncements, or  similar  materials  issued 
by  an  Indian  school  are  eligible  for  the 
penalty  mail  privilege,  they  can  be  mailed 
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free  of  postage  only  to  those  persons  who 
have  requested  them. 

Use  of  Penalty  Mail  Privilege  by  Indian 
Schools,  M-35087   (Dec.  15,  1948) 

Appeal  of  Johnnie  Mohon,  Administra- 
trix, from  the  decision  of  the  Acting  Com- 
missioner of  Indian  Affairs,  dated  Aug.  2, 
1948,  allowing  and  authorizing  the  dis- 
bursement of  a  fee  for  personal  services 
rendered  by  her  as  administratrix. 
Estate  of  E-ne-op-pe,  Osage  Allottee  No. 
428,  Probate  67596-39,  A-25632  (Mar.  8, 
1949) 

A  petition  for  the  reopening  of  a  de- 
ceased Indian's  estate  will  not  be  granted 
when  it  is  filed  after  the  expiration  of  the 
period  of  limitations  prescribed  by  the  de- 
partmental regulations. 

In  the  absence  of  an  exception  in  favor 
of  minors,  they  are  barred  by  the  period  of 
limitations  fixed  by  the  regulations,  the 
same  as  adults. 

Estate  of  Belle  Cozad,  Deceased  Kiowa  Al- 
lottee No.  991,  A-25428  (May  2,  1949) 

Request  for  reconsideration  based  only 
upon  information  heretofore  considered 
will  not  be  allowed. 

Estate  of  E-Ne-Op-Pe,  Probate  No.  5625-49, 
A-25632  (Sept.  21, 1949) 

Services  rendered  a  deceased  Indian  by 
a  niece,  in  the  absence  of  an  agreement,  ex- 
pressed or  implied,  for  compensation,  are 
presumed  to  be  gratuitous,  and  a  claim 
based  upon  such  services  cannot  be  allowed. 

Such  a  claim  has  no  greater  merit  be- 
cause the  niece,  and  perhaps  the  decedent, 
assumed  that  the  niece,  as  the  heir  of  the 
decedent,  would  inherit  half  of  his  estate. 
The  devolution  of  the  estate,  which  is  re- 
stricted property,  must  be  determined 
strictly  in  accordance  with  the  laws  of  the 
State  in  which  it  is  located. 
Estate  of  Tah-mah-kah,  Deceased  Coman- 
che Allottee  No.  1957,  IA-16  (Oct.  6,  1949) 

Where  an  attorney's  contract  to  prose- 
cute the  claims  of  a  group  of  Indians  before 
the  Indian  Claims  Commission  has  been  ap- 
proved, the  rescission  of  the  approval  would 
not  be  justified  on  the  ground  of  doubt  as 
to  whether  the  group  is  an  "Indian  tribe, 
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band,  or  other  identifiable  group  of  Ameri- 
can Indians,"  within  the  meaning  of  those 
terms  as  used  in  the  Indian  Claims  Com- 
mission Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
contract  and  would  form  a  proper  basis  for 
the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  Attor- 
ney's Contract  to  Prosecute  Indian  Claims, 
M-35097  (Nov.  16,  1949) 

A  claim  for  the  repayment  of  an  advance 
by  a  son  to  both  of  his  parents  over  23  years 
ago  will  not  be  allowed  against  the  estate 
of  the  father  in  view  of  the  failure  of  the 
son  to  file  a  claim  against  his  mother,  who 
predeceased  his  father,  and  in  the  absence 
of  satisfactory  proof  that  the  advance  was 
intended  to  be  a  loan. 

Estate  of  To-Pet-Chy,  Probate  No.  2397-48, 
IA-10   (Dec.  22,  1949) 

A  regulation  providing  that  assignments 
of  farming  and  grazing  leases  may  be  made 
only  with  the  consent  of  the  sureties  does 
not  prevent  the  substitution  of  new  sureties 
after  the  original  sureties  have  declined  to 
give  their  assent  to  the  assignment. 

When  such  leases  have  been  assigned  by 
the  lessee  and  then  reassigned  by  the  as- 
signee to  another  person  for  whom  he  acted 
without  disclosing  the  fact  of  his  agency, 
the  assignor  cannot  complain  that  the  re- 
assignment is  invalid  because  the  identity 
of  his  principal  was  not  disclosed  by  the 
assignee  to  the  assignor. 

Assignors  of  such  leases  who  have  re- 
ceived full  consideration  for  the  assign- 
ments have  no  standing  to  raise  the  ques- 
tion whether  the  terms  of  the  leases  have 
been  violated  by  the  assignee. 

Assignors  cannot  unilaterally  withdraw 
from  assignments  of  such  leases  while  the 
Department  is  considering  whether  to  ap- 
prove the  assignments. 

The  question  of  giving  departmental  ap- 
proval to  assignments  of  such  leases  does 
not  become  moot  because  the  terms  of  the 
leases  have  expired,  or  because  the 
assignors  and  the  assignees  have  become 
involved  in  litigation  in  which  the  validity 
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of  the  assignments  may  be  brought  into 

question. 

Charles  Phelps  and  Rose  Phelps,  Crow  and 

Northern  Cheyenne  11559-1948,  IA-3  (Jan. 

4,  1950) 

The  heirs  of  the  below  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Supe- 
rior Court  of  Inyo  County,  Calif.,  entered 
a  decree  of  final  distribution  which  did  not 
recognize  the  wife  as  an  heir  and  which 
included  the  above-mentioned  restricted 
land. 

It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It  is  recommended  that  Justice  take  ac- 
tion to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28, 1950) 

An  intention  to  revoke  a  will  must  be  ac- 
companied by  the  necessary  physical  act  by 
which  the  will  is  actually  revoked  or  de- 
stroyed. 

The  fact  that  a  testatrix'  request  of  an 
employee  of  the  Indian  Agency  having 
jurisdiction  over  her  affairs  to  deliver  to 
her  for  destruction  a  will  which  had  been 
prepared  for  her  by  agency  employees  was 
refused  would  not  alone  constitute  a  rev- 
ocation of  the  will,  particularly  in  a  situa- 
tion where  the  testatrix  lived  more  than 
three  years  after  the  incident  and  took  no 
further  step  to  revoke  the  will. 
Estate  of  Esa-Tah-Ha  (Ese-Tah-Ha), 
Apache  Allottee  No.  941,  Probate  8843-51, 
IA-57  (Jan.  22,  1951) 

Appeal  in  the  matter  of  the  approval  of  a 
lead  and  zinc  mining  sublease  from  Kansas 
Exploration,  Inc.,  to  Dewey  S.  Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands,  the 
Department  held  that  the  proviso  to  sec.  2 
of  the  act  of  July  27,  1939  (53  Stat.  1127), 
which  provides  that  no  lease  or  assignment 
of  restricted  Quapaw  lands  shall  be  made 
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over  the  written  protest  of  adult  Indians 
owning  a  majority  interest  in  such  lands, 
does  not  apply  to  a  sublease  of  such  lands. 
Jean  Ann  Hoffman  Jackson,  et  al.,  I  A— £3 
(June  14,  1951) 

A  petition  for  rehearing,  based  upon  evi- 
dence which  fails  effectively  to  controvert 
the  basis  for  the  initial  decision  in  the  mat- 
ter, will  be  rejected. 

Where,  as  the  result  of  a  routine  exam- 
ination of  a  case  record  relating  to  an  un- 
distributed estate,  it  appears  that  an  heir 
of  a  deceased  Indian  allottee  was  known 
but  inadvertently  omitted  from  the  deter- 
mination of  heirs,  the  Secretary  may,  not- 
withstanding the  omitted  heir's  failure  to 
request  a  rehearing,  order  the  reopening  of 
the  estate  for  the  purpose  of  redetermining 
the  heirs. 

Estate  of  Fred  Grinnell,  Fort  Berthold  Al- 
lottee No.  1938,  Probate  No.  4573-50,  IA-30 
(Apr.  7,  1952) 

The  informality  of  an  instrument,  which 
is  properly  executed  and  witnessed,  does 
not  affect  its  validity  as  a  last  will  and 
testament  where  it  is  shown  by  competent 
evidence  that  the  instrument  represented 
the  wishes  of  the  testator  with  respect  to 
the  disposition  of  his  property. 
Estate  of  James  Charges  Enemy,  Pine 
Ridge  Allottee  No.  6393,  Probate  13917-51, 
IA-69  (Apr.  8,  1952) 

Marriages  between  members  of  the  Crow 
Tribe  in  Montana  have  been  governed  by 
the  law  of  Montana  since  1938. 

Members  of  the  Crow  Tribe  in  Montana 
could  not  marry  by  Indian  custom  during 
the  period  1948-1949. 
Estate  of  Irma  Louise  Ridesbear,  Unal- 
lotted Crow  Indian,  Probate  No.  14735-50, 
IA-54  (May  12,  1952) 

The  statutory  authority  of  the  Secretary 
of  the  Interior  to  adjust  or  cancel  reimburs- 
able charges  of  the  U.S.  existing  as  debts 
against  individual  Indians,  whenever  the 
Secretary  finds  such  action  to  be  equitable 
and  just  in  consideration  of  the  circum- 
stances under  which  the  charges  were  in- 
curred, extends  to  reimbursable  charges 
growing  out  of  the  purchase  of  water 
rights  for  the  irrigation  of  allotted  lands 
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of  individual  Indians  and  the  payment  of 

accrued  operation  and  maintenance  charges 

against  their  lands. 

Cancellation    of    Reimbursable    Charges 

Against  Indian  Lands,  M-36029  (May  14, 

1952) 

The  Secretary  of  the  Interior  is  not 
bound  by  the  judgment  of  a  State  court 
against  a  restricted  Osage  Indian  and,  in 
the  exercise  of  the  discretionary  authority 
vested  in  him  by  Federal  law,  the  Secre- 
tary may  cause  such  a  judgment  to  be  paid 
in  whole  or  in  part,  or  withhold  payment, 
from  restricted  moneys  under  his  super- 
vision and  control. 

Victor  Lasley  v.  Jane  Revard,  File  No. 
25809-49,  IA-20  (July  16,  1952) 

On  Apr.  13,  1953,  the  above  Board 
adopted  Resolution  No.  10-53,  requesting 
that  the  Secretary  of  the  Interior  author- 
ize the  expenditure  of  $6,000  of  tribal 
funds  for  the  payment  of  salaries  and  ex- 
penses of  the  Board,  in  addition  to  the 
$10,000  specifically  authorized  to  be  ex- 
pended by  the  act  of  Apr.  28, 1948  (62  Stat. 
203),  which  provides  for  the  payment  of 
the  salaries  and  expenses  of  the  Board, 
subject  to  the  limitation,  however,  that 
not  more  than  $10,000  per  annum  shall  be 
expended  for  such  purposes.  There  is  ad- 
vanced as  authority  for  the  additional  ex- 
penditure of  $6,000  the  item  in  the  cur- 
rent departmental  appropriation  act  (P.L. 
470,  82d  Congress),  which  appropriates  "in 
addition  to  the  tribal  funds  authorized  to 
be  expended  by  existing  law,"  $2,920,000 
of  tribal  funds  "not  otherwise  available 
for  expenditure  for  the  benefit  of  Indians 
and  Indian  tribes,"  subject  to  a  proviso 
that  "in  addition  to  the  amount  appro- 
priated herein,  tribal  funds  may  be  ad- 
vanced to  Indian  tribes  during  the  current 
fiscal  year  for  such  purposes  as  may  be 
designated  by  the  governing  body  of  the 
particular  tribe  involved  and  approved  by 
the  Secretary  *  *  *." 

The  tribal  funds  item  in  the  current 
appropriation  act  does  not  authorize  the 
approval  of  the  additional  expenditure,  and 
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that  Resolution  No.  10-53  must  be  disap- 
proved. 
Fort  Peck  Executive  Board  (July  3, 1953) 

Under  Amendment  III  of  the  Colville 
Tribal  Constitution,  the  Colville  Business 
Council  has  power  to  eliminate  from  the 
membership  roll  of  the  Colville  Tribe, 
within  two  years  from  the  approval  of  the 
amendment,  the  names  of  Indians  who  are 
Canadian  nationals  residing  in  Canada. 

As  such  action  was  taken  by  the  Busi- 
ness Council  within  the  two-year  period 
following  the  approval  of  the  amendment, 
it  is  immaterial  that  the  Secretary  of  the 
Interior  failed  to  give  his  approval  before 
the  expiration  of  the  two-year  period.  He 
may  give  his  approval  now  or  subsequently. 

The  adoption  of  general  rules  and  regu- 
lations governing  the  revision  of  the  mem- 
bership roll  is  not  a  prerequisite  to  the 
taking  such  action,  since  the  power  to  re- 
vise the  tribal  membership  roll  is  a  dis- 
tinct power  which  is  conferred  by  the  terms 
of  Amendment  III  itself,  and  in  any  event 
the  council  may  act  in  individual  cases 
before  general  rules  and  regulations  have 
been  adopted. 

American  Indians  who  have  expatriated 
themselves  and  become  Canadian  nationals 
do  n^t  enjoy  the  protection  of  sec.  15  of 
the  act  of  Mar.  3,  1875  (18  Stat.  400), 
which  preserves  the  right  of  any  Indian 
who  abandons  tribal  relations  "to  his  dis- 
tributive share  of  all  annuities,  tribal 
funds,  lands,  and  other  property,"  since  the 
statute  must  be  assumed  to  have  been  de- 
signed for  the  protection  of  Indians  who 
did  not  lose  their  American  nationality. 
Solicitor's  Opinion,  M-36196  (Mar.  4, 1954) 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be 
restricted  to  veterans  when  veteran  eligi- 
bles  are  available,  applies  only  to  the  com- 
petitive civil  service.  The  restriction  in  no 
way  affects  the  superior  appointment  pref- 
erence of  an  Indian  of  l/4th  or  more  of 
Indian  ancestry  in  the  Bureau  of  Indian 
Affairs,  as  prescribed  by  regulations  of  the 
CSC  under  Sch.  A  governing  the  noncom- 
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petitive  service.  A  nonveteran  Indian  of 
l/4th  or  more  of  Indian  ancestry  has  a 
superior  appointment  preference  over  a 
non-Indian  veteran  for  excepted  appoint- 
ment to  the  positions  enumerated  in  sec. 
3  of  the  Veterans'  Preference  Act  of  1944, 
as  amended. 

Appointment  of  Indians  to  Restrictive  Po- 
sitions, M^36205  (June  4,  1954) 

Family  allowance  payments  made  by  a 
son  to  his  mother  while  serving  in  the 
Armed  Forces  will  be  presumed  to  be  gra- 
tuitous in  the  absence  of  an  agreement, 
expressed  or  implied,  to  repay. 
Estate  of  Stella  (Kau-Pi)  Kauley,  Kiowa 
Allottee  No.  1734,  Probate  2540-54,  IA-139 
(Sept.  10,  1954) 

A  petition  for  reopening  an  Indian  heir- 
ship proceeding  filed  more  than  12  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent  must  be  denied 
on  the  ground  it  was  not  submitted  within 
the  period  of  time  prescribed  in  the  De- 
partment regulations. 

Estate    of    Leighton    Salakike     (Clapton 
Bobb),  Quinaielt  Allottee  No.  388,  Probate 
9083-54,  IA-134  (Sept.  29,  1954) 
CARE  OF  CHILDREN 

Where  the  evidence  pertaining  to  the 
adoption  of  a  child  by  Indian  custom  is 
conflicting,  the  decision  of  the  Examiner 
who  saw,  heard,  and  observed  the  wit- 
nesses, and  thus  had  full  opportunity  to 
weigh  their  credibility  and  determine  the 
extent  to  which  their  testimony  may  have 
been  colored  by  self-interest,  will  not  be 
disturbed  if  the  Examiner's  findings  are 
supported  by  substantial  and  convincing 
evidence  and  by  a  prior  decision  of  the 
Department  in  which  the  adoption  was 
recognized. 

A  decision  of  the  Department  made  prior 
to  the  effective  date  of  the  act  of  July  8, 
1940,  and  recognizing  an  adoption  by  In- 
dian custom  as  effective  to  make  the 
adopted  child  an  heir-at-law  of  a  married 
woman,  constitutes  a  recognition  of  the 
adoption  by  both  the  husband  and  the  wife, 
where  the  decision  was  based  on  positive 
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testimony   of  adoption  by   both   adoptive 
parents. 

Estate   of  Abner  Henry   Hall,   Deceased 
BlacTcfeet  Indian,  Allottee  No.  751,  Probate 
31076-46,  IA-4  (Dec.  9,  1949) 
CIVIL  JURISDICTION 

Compromise  offer  of  settlement  in  case. 
Eddie  Moffer  v.  Sinclair  Prairie  Oil  Com- 
pany, et  al.   (July  1,  1943) 

Matter  of  the  Estate  of  Daniel  Smith, 
Deceased;  judgment  entered  in  this  case 
be  recorded. 

Letter  to  Supt.  A.  M.  Landman — sgd.  by 
Flanery  (July  1,  1943) 

Lonie  Scott,  an  Incompetent  v.  W.  W. 
Pierce,  et  al. — Witnesses  for  the  Govern- 
ment in  the  trial. 

Letter  to  Attorney  General — sgd.  by  So- 
licitor Gardner  (July  2,  1943) 

Action  brought  about  in  suit  to  obtain  a 
divorce.  Letter  to  the  Attorney  General 
sgd.  Gardner. 

Maggie  Sealy  v.  Sampson  Sealy  (1-432-43) 
(Aug.  21,1943) 

Action  to  determine  heirs,  quiet  title  and 
to  partition  lands  which  were  allotted  to 
Charley  Fields.  Letter  to  Attorney  Gen- 
eral sgd.  by  Solicitor  Harper. 
Maud  Fields  v.  Squirrel  Fields,  et  al. 
(1-546-43)    (Sept.  15,  1943) 

Suit  to  Partition  Land. 

Inherited  interests  belonging  to  the  full- 
blood  Indian  heirs  were  regarded  as  re- 
stricted. 

W.   G.  Rogers  v.  Sallie  Harjo    (Aug.  30, 
1945) 

By  recent  amendment  to  general  regula- 
tions, issued  by  the  Secretary  on  Dec. 
4,  1945,  the  proprietor,  owner,  or  operator 
and  the  employees  of  any  hotel,  inn,  lodge, 
or  other  place  of  public  accommodation 
within  areas  administered  by  this  Service 
are  prohibited  from  discriminating  against 
any  person  or  persons  because  of  race, 
creed,  color,  or  national  origin  . . . 

This  could  be  extended  to  private  lands 
in  those  parks  because  the   States  have 
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ceded  exclusive  jurisdiction  with  respect 
to  them,  including  private  lands,  to  the 
U.S. 
Memorandum  (Feb.  18,  1946) 

The  authority  conferred  upon  the  Sec- 
retary of  the  Interior  by  the  act  of  June 
25  1910,  to  determine  the  heirs  of  deceased 
Indians  does  not  empower  the  Secretary 
to  review,  modify,  or  vacate  a  final  deter- 
mination of  heirs  made  prior  to  that  date 
by  a  court  of  competent  jurisdiction. 

A  proceeding  for  the  determination  of 
the  heirs  of  a  deceased  Indian,  instituted 
in  a  case  over  which  the  Department  has 
no  jurisdiction,  must  be  dismissed. 
Estate  of  Oh-Ste-Wet-Tah,  Prolate  No. 
14888-50,  IA-34  (Nov.  7,  1950) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  filed  more  than  25 
years  after  the  Department  had  deter- 
mined the  heirs  of  the  Indian  decedent, 
and  more  than  25  years  after  the  petitioner 
became  of  age,  will  be  denied  on  the  ground 
that  it  was  not  submitted  within  the  period 
of  time  prescribed  by  the  departmental 
regulations. 

Estate    of   Ellen    Crow    Woman,    Oglala 
Sioux  Allottee  No.  804,  Probate  6800-27, 
11827-51,  IA-90  (Sept.  12,  1952) 
CIVIL  RIGHTS 

Letter  to  the  Attorney  General  concern- 
ing notice  served  on  Supt.  on  July  19,  1943 
regarding  above  case  pending  in  the  County 
Court  of  Seminole  County  in  which  the 
plaintiffs  have  filed  a  petition  for  deter- 
mination of  heirs. 

Estate  of  Phoenie  (Minnie)  Cosar  (1-456- 
43)  (Aug.  5, 1943) 

In  view  of  fact  that  the  Probate  Attor- 
neys are  authorized  by  law  to  represent 
Indians  of  the  Five  Civilized  Tribes  before 
the  courts,  it  would  seem  advisable  that  the 
Supervising  Probate  Attorney  examine  or 
review  proposed  recommendations  in  every 
case  where  the  new  procedure  is  control- 
ling before  those  recommendations  are  sub- 
mitted to  the  U.S.  Attorney. 
Letter  to  A.  M.  Landman,  Superintendent 
Five  Tribes  sgd.  Assistant  Secretary  (Nov. 
2, 1943) 
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Lands  involved  were  allotted  originally 
as  surplus  to  Sallie  Sapsucker,  who  died 
intestate.  The  judgment  is  adverse  to  the 
Government. 

Matilda  L.  McCarty  v.  The  Heirs  of  Sallie 
Norton,  nee  Sapsucker,  Deceased  (Nov.  3, 
1943) 

Memoranda  re  Fred  Strickhouser's  claim 
of  access  to  Wainwright  Avenue.  If  the 
reservation  in  deed  dated  Feb.  4, 1896,  from 
Gettysburg  Battlefield  Memorial  Associa- 
tion is  binding  on  U.S.  granting  right-of- 
way  to  widow  and  heirs  of  Edward 
Menchey,  does  the  present  owner  of  land 
abutting  reservation  have  a  valid  claim  for 
access  to  Wainwright  Ave.,  or  can  the 
Nat.  Pk.  Serv.  properly  limit  use  of  right- 
of-way  for  express  purpose  of  access  to 
Menchey's  Spring? 

Pennsylvania  courts  have  held  that  an 
easement  created  by  deed  can  ordinarily 
be  removed  by  a  grant  of  like  dignity. 
However,  easement  may  be  lost  by  aban- 
donment or  non-user  coupled  with  adverse 
possession. 

Reports  of  Superintendent  of  area  on 
right-of-way  indicates  it  was  used  probably 
for  foot  travel  and  that  no  residence  has 
been  on  the  tract  known  as  the  Strick- 
houser  tract  since  1896,  etc. 

On  basis  of  record  presented  it  is  be- 
lieved Govt,  could  successfully  maintain 
position  that  easement  was  lost  by  aban- 
donment or  non-user  and  adverse  posses- 
sion. 
Memorandum  (Feb.  18,  1944) 

By  recent  amendment  to  general  regula- 
tions, issued  by  the  Secretary  on  Dec.  4, 
1945,  the  proprietor,  owner,  or  operator 
and  the  employees  of  any  hotel,  inn,  lodge, 
or  other  place  of  public  accommodation 
within  areas  administered  by  this  Service 
are  prohibited  from  discriminating  against 
any  person  or  persons  because  of  race, 
creed,  color,  or  national  origin. 

This  could  be  extended  to  private  lands 
in  those  parks  because  the  States  have 
ceded  exclusive  jurisdiction  with  respect 
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to  them,   including  private  lands,  to  the 
U.S. 
Memorandum  (Feb.  18,  1946) 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend  under 
such  contracts  moneys  appropriated  by 
Congress  "for  the  *  *  *  social  welfare,  in- 
cluding relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the  State 
to  Indians  on  reservations  of  old-age  as- 
sistance, aid  to  the  needy  blind,  and  aid 
to  dependent  children,  which  are  the  types 
of  assistance  contemplated  by  the  Social 
Security  Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
Johnson-O'Malley  Act,  of  old-age  assist- 
ance, aid  to  the  needy  blind,  and  aid  to  de- 
pendent children  among  Indians  on  reser- 
vations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  under 
the  Social  Security  Act  to  the  same  extent 
as  other  citizens,  a  special  contract  under 
the  Johnson-O'Malley  Act  between  the  Sec- 
retary of  the  Interior  and  a  State  to  secure 
for  reservation  Indians  the  very  same  as- 
sistance, to  be  financed  in  part  out  of 
Federal  funds  appropriated  to  this  Depart- 
ment for  purposes  unconnected  with  the 
administration  of  the  Social  Security  Act, 
would  have  the  effect  of  partially  relieving 
the  State  of  its  obligations  under  the  Social 
Security  Act. 

Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

Racial  Discrimination  in  Shenandoah 
National  Park. 

See    current    correspondence    file    under 
"Racial." 

COMPETENCY 

Recommending  that  appeal  be  taken 
from  the  decision  of  the  U.S.  District  Court 
findings  that  Lonie  Scott  was  a  competent 
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Indian  and  a  full-blood  Choctaw.  In  the 
opinion  of  the  Department,  the  court's  find- 
ing of  fact  was  clearly  erroneous  and  it  is 
recommended  that  appellate  review  be 
sought. 

Lonie   Scott  v.    W.    W.   Pierce    (May   28, 
1945) 

Applicability  of  the  Lindbergh  Kidnap 
Law  to  the  Confinement  of  Osage  Indians 
under  Guardianship  in  Hospitals  Outside 
the  State  of  Oklahoma  by  Order  of  the 
Guardianship  Court. 
Memorandum  (May  29,  1945) 

Duty  of  Secretary  of  the  Interior  to  Is- 
sue Certificates  of  Competency  to  Enrolled 
Members  of  the  Osage  Tribe  of  Indians  of 
Less  Than  One-half  Osage  Indian  Blood. 
Memorandum  (Aug.  1, 1945) 

Issuance  of  Certificates  of  Competency 
to  Non-Indians. 

Memorandum  (Sept.  20,  1945) 

Government  intervened  on  behalf  of  the 
plaintiff.  Judgment  adverse  to  the  conten- 
tions made  by  the  Government  and  the 
plaintiff — Recommendations  respecting  an 
appeal. 

Nancy  Bradoum  v.  Hugh  Nolan,  USA,  In- 
tervenor  (Dec.  21, 1945) 

1.  The  offer  of  newly  discovered  evidence 
in  support  of  an  appeal  is  not  proper  and 
cannot  be  considered  in  that  respect. 

2.  Proof  of  that  character  could  have 
been  considered  in  connection  with  the 
petitioner's  request  for  a  rehearing,  but 
even  assuming  that  it  had  been  so  pre- 
sented, such  proof  nevertheless  was  insuf- 
ficient to  refute  more  convincing  evidence 
in  the  record  concerning  the  competency 
of  the  Indian  allottee  in  question  to  ex- 
ecute her  last  will  and  testament. 

3.  The  finding  of  the  Acting  Commis- 
sioner of  Indian  Affairs  that  the  Indian 
allottee  was  competent  to  execute  her  last 
will  and  testament  is  supported  by  the  rec- 
ord and  should  not  be  disturbed. 

4.  The  finding  of  the  Acting  Commission- 
er that  claims  for  personal  services  to  the 
deceased  allottee  should  be  disallowed  is 
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also  proper  because  of  the  apparent  lack 
of  any  agreement  that  payment  was  to  be 
made  by  the  decedent  or  was  expected  by 
the  claimants  at  the  time  the  personal  serv- 
ices in  question  are  alleged  to  have  been 
rendered. 

Estate  of  Shotvs  in  a  Croiod,  Deceased 
Crow  Allottee  No.  1813,  Probate  Jf25Vt-46, 
A-24813  (Feb.  25, 1948) 

Claim  of  E.  C.  Mullendore  disallowed. 

A  claim  against  the  estate  of  a  deceased 
full-blood  Osage  Indian,  who  did  not  hold 
a  certificate  of  competency,  based  on  in- 
debtedness incurred  more  than  three 
months  prior  to  the  date  of  the  death  of 
the  decedent  and  not  approved  or  author- 
ized by  the  Secretary  of  the  Interior  dur- 
ing the  lifetime  of  the  decedent  may  not 
be  paid  from  restricted  funds  to  the  credit 
of  the  decedent's  estate. 
Estate  of  Howard  M.  West,  Osage  Allottee 
No.  839,  Probate  31088-47,  3650-^9,  A- 
25649  (Apr.  8, 1949) 

Sec.  3,  of  the  act  of  Apr.  18,  1912  (37 
Stat.  86),  authorizes  investigations  by  the 
Secretary  of  the  Interior  or  the  Supt.  of 
the  Osage  Indian  Agency  of  the  conduct  of 
guardians  or  other  persons  having  in 
charge  the  estates  of  Indian  minors  or 
incompetents. 

The  guardian's  improper  activities  may 
be  brought  within  the  scope  of  two  sec- 
tions of  the  U.S.  Criminal  Code,  18  U.S.C. 
72  and  80, 1946  Ed.,  which  deals  with  false 
and  fraudulent  reports. 
Letter  to  Attorney  General  (Aug.  22, 1949) 

A  testator  does  not  necessarily  lack 
capacity  to  make  a  will  merely  because  he 
has  a  malignant  tumor  of  the  brain. 

Undue  influence  in  the  making  of  a  will 
is  not  established  by  proof  of  suggestions 
or  attempted  persuasions  on  the  part  of 
the  testator's  wife  that  a  will  be  made. 
Estate  of  James  Osborne,  Probate  26081- 
48,IA-5  (Sept.  21, 1949) 

A  rehearing  will  be  ordered  in  a  case 
such  as  this  in  which  a  number  of  disin- 
terested witnesses,  including  one  of  the 
witnesses  to  the  will,  who  were  well  ac- 
quainted with  the  testatrix,  file  affidavits 
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containing  statements  which,  if  true,  would 
indicate  that  the  testatrix  was  in  a  state 
of  senile  dementia. 

Estate  of  Elizabeth  Chasing  Hawk,  Pro- 
bate No.  17385,  IA-15  (Nov.  21,  1949) 

It  is  proper  to  deny  a  petition  for  re- 
hearing in  the  matter  of  the  approval  of 
the  last  will  and  testament  of  a  deceased 
Indian  where  the  record  satisfactorily 
shows  that  the  will  was  properly  executed 
by  one  possessing  the  requisite  capacity. 
Estate  of  Jennie  Baker  Jimmie,  Deceased 
Fort  Hall  Allottee  No.  376,  IA-6  (Nov.  21, 
1949) 

When  the  attesting  witnesses  to  the  will 
of  an  aged  testatrix  give  clear  and  positive 
testimony  that  she  fully  understood  what 
disposition  she  was  making  of  her  estate, 
and  she  left  her  estate  to  the  two  friends 
who  had  been  caring  for  her  in  her  declin- 
ing years,  an  offer  of  proof,  after  the  hear- 
ing, by  a  distant  cousin  of  the  testatrix 
who  had  been  represented  at  the  hearing 
that  she  was  in  poor  physical  condition, 
had  complained  of  her  treatment  by  the 
devisees  under  her  will,  and  had  indulged 
in  acts  of  aberrant  whimsicality,  cannot 
be  accepted  for  the  purpose  of  establishing 
that  the  testatrix  was  in  such  a  continuous 
state  of  senile  dementia  that  she  lacked 
the  requisite  mental  capacity  to  make  a 
will. 

Estate  of  Lucy  Phillips  Carl,  IA-31  (July 
25,  1950) 

The  will  of  an  aged  Indian  woman  who 
at  the  time  of  making  her  will  was  bed- 
ridden, whose  eyesight  was  defective,  and 
who  could  not  read  or  understand  the 
English  language,  should  be  disapproved 
when  irregularities  in  the  execution  of  her 
will  are  shown  to  have  existed,  and  her 
wishes  were  interpreted  to  the  scrivener 
of  the  will  by  close  relatives. 
Estate  of  Kah-che-pe  (Sapesa  Polecat), 
Probate  No.  3955-50,  1A-24  (Sept.  21, 
1950) 

The  finding  of  the  Bur.  of  Indian  Affairs 
that  applicants  for  competency  certificates 
are  not  competent  to  handle  their  own 
business  affairs,  and  the  consequent  denial 
by  the  Bureau  of  their  applications  will 
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not  be  disturbed,  when  the  Bureau  acted 
upon  a  report  of  the  local  Indian  Superin- 
tendent who  personally  knew  the  appli- 
cants and  the  applicants  in  support  of 
their  appeal  have  submitted  no  per- 
suasive evidence  of  competency. 
Aloysius  Bearcrane  and  Mrs.  Bearcrane — 
Medicine  Crow,  IA-66  (Sept.  21,  1951) 

That  portion  of  25  CFR  171.24(c)  which 
provides  that  "leases  or  permits  of  *  *  * 
heirship  lands  of  Crow  Indians  require  the 
approval  of  the  Superintendent"  has  been 
superseded  by  the  act  of  Mar.  15,  1948  (62 
Stat.  80),  to  the  extent  that  the  superin- 
tendent's approval  is  no  longer  required 
where  the  lands  are  owned  by  five  or  less 
competent  heirs  or  devisees. 

Where  a  Crow  Indian  allottee  dies  leav- 
ing five  or  less  competent  heirs  or  devisees, 
and  they  desire  to  lease  the  land  so  inher- 
ited or  devised  for  farming  or  grazing  pur- 
poses, the  superintendent  has  no  authority, 
absent  the  consent  of  the  heirs  or  devisees, 
to  require  that  the  rentals  derived  under 
such  a  lease  be  applied  to  satisfy  obliga- 
tions incurred  by  the  deceased  allottee. 

25  CFR  81.16  does  not  authorize  the  Com- 
missioner of  Indian  Affairs  to  regulate 
farming  and  grazing  leases  made  by  compe- 
tent heirs  or  devisees  of  a  Crow  Indian 
allottee  where  such  heirs  or  devisees  are 
five  or  less  in  number. 

Leases  Made  by  Competent  Crow  Indian 
Heirs  or  Devisees  (Apr.  14, 1952) 

The  Secretary  of  the  Interior  is  without 
authority  to  issue  a  patent  in  fee  to  an 
Indian  allottee  unless  he  finds  that  the 
allottee  is  competent  and  capable  of  man- 
aging his  affairs. 

Application  of  Irene  Red  Elk  Dog  for  Pat- 
ent in  Fee,  I.O.  File  5819-52,  IA-100 
(Apr.  27, 1953) 

Affidavits  concerning  the  mental  condi- 
tion of  an  Indian  testatrix  prior  to  the  exe- 
cution of  her  last  will  by  persons  who  were 
not  present  when  the  will  was  executed  are 
insufficient  to  overcome  affidavits  by  the 
two  attesting  witnesses,  both  of  whom 
stated  that  the  testatrix  was  competent  to 
269-098—74 15 
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make  the  will  and  that  she  was  free  from 
undue  influence,  coercion,  or  fear. 
Estate  of  Mary  Susan,  IA-105   (July  14, 
1953) 

Except  with  respect  to  property  held  in 
trust  by  the  U.S.  or  where  the  Congress  has 
provided  other  limitations,  an  Indian,  al- 
though a  tribal  member  or  a  ward  of  the 
Govt.,  is  not  under  a  general  legal  dis- 
ability to  enter  into  contracts  and  make 
binding  personal  obligations. 

Unless  specifically  excepted  by  the  Con- 
gress, individual  Indians  who  have  severed 
tribal  relations  are  subject  to  the  same  laws 
relating  to  contracts  and  real  property  as 
are  non-Indian  residents  of  the  State. 

An  Indian  occupant  of  certain  private 
real  property  in  Nevada  is  bound  to  the 
same  extent  as  a  non-Indian,  by  the  general 
rule  that,  where  upon  inquiry  from  an 
intending  purchaser  the  occupant  fails  to 
disclose  his  rights  to  the  occupied  property 
or  disclaims  them,  the  purchaser  is  no 
longer  charged  with  notice  of  the  adverse 
occupancy. 

The  disclaimer  of  interest  of  an  Indian 
occupant,  otherwise  legally  competent,  of 
certain  realty  not  in  trust  status,  may  be 
accepted  and  relied  upon  to  the  same  ex- 
tent as  that  of  a  non-Indian  in  Nevada. 
Legal  Powers  of  Indians — Nontribal  Prop- 
erty (July  30, 1953) 

When  the  surviving  husband  of  an  In- 
dian testator  is  given  full  opportunity  at 
probate  hearings  to  prove  his  assertion  that 
the  decedent  was  incompetent  to  execute  a 
valid  will,  and  an  Examiner  of  Inheritance 
determines,  based  on  the  evidence  presented 
at  the  hearings,  that  the  testator  was  com- 
petent, and  the  aggrieved  surviving  hus- 
band fails  to  present  any  convincing  argu- 
ments or  new  evidence  in  his  petition  for 
rehearing  or  on  appeal  that  the  Examiner 
committed  any  error,  an  order  of  the  Ex- 
aminer of  Inheritance  denying  the  petition 
for  rehearing  will  be  affirmed,  and  the  ap- 
peal is  dismissed. 

Estate  of  Mary  Cobey,  Probate  13308-51, 
IA-110  (Jan.  18, 1954) 

Testimony  essential  to  a  proper  deter- 
mination of  the  question  whether  a   de- 
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ceased  Indian  was  or  was  not  competent  to 
make  his  will  should  be  obtained.   This 
would  include  testimony   of   the   doctors 
who  attended  the  testator  during  his  last 
illness  when  the  will  was  executed,  and 
the  testimony  of  a  nurse  who  acted  as  an 
attesting  witness  to  the  testator's  will. 
Estate  of  Kip  Norigan,  Probate  No.  7906- 
52,  IA-112  (Aug.  3,  1954) 
CONTRACTS 

Revised  draft  covering  proposed  changes 
in  the  procedure  governing  Five  Civilized 
Tribes  removal  cases  under  section  3  of  the 
Act  of  April  12, 1926. 

Letter    to    Attorney    General — signed    by 
Asst.  Secy.  (June  23, 1943). 

Letter  to  J.  H.  Finley — signed  by  Solicitor. 
(June  23,  1943) 

Suit  instituted  to  quiet  title  to  two  oil 
and  gas  leases  executed  by  Walter  Barnett, 
Kogee  Yargee  and  Leslie  Mae  Turner. 
Shell  Oil  Co.  Inc.  v.  Ellen  Earjo,  et  al. 
(1-560-43)  (Sept.  24,  1943) 
Letter  to  the  Attorney  General,  signed 
Harper. 

Rights-of-Way  Across  Restricted  Indian 
Lands. 
Memorandum  Opinion  (May  14,  1945) 

Attorneys  Contracts — Applicability  of  25 
U.S.C.  85  to  Contracts  With  Individual  In- 
dians. 
Memorandum  (Jan.  31,  1946) 

Sec.  7  of  the  Ute  Indian  jurisdictional 
act  of  June  28,  1938  (52  Stat.  1209),  is 
amendatory  and  attorneys  acting  pursuant 
to  that  statute  have  the  right  of  access  to 
departmental  records.  Affidavits  stating  the 
true  consideration  for  assignments  of  oil 
and  gas  leases  made  confidential  by  de- 
partmental regulation  cannot  be  excepted 
from  the  application  of  the  jurisdictional 
act. 

Right  of  Access  to  Departmental  Records 
Pursuant  to  Ute  Indians  Jurisdictional 
Act,  M-34990  (Aug.  29,  1947) 

Appeal  of  the  Superior  Oil  Company 
from  the  decision  of  the  Acting  Commis- 
sioner of   Indian  Affairs  concerning  the 
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liability  of  the  appellant  for  compensatory 
royalties   resulting  from  their  failure  to 
drill  an  offset  well  on  the  allotment  of 
Susie  Enos,  deceased  Shoshone  Indian. 

Special  Committee  affirms  decision  that 
lease  require  drilling  of  offset  wells  even 
though  the  location  may  be  far  from  divid- 
ing line. 
Indian  Appeal,  IA-67  (Feb.  26,  1952) 

Appeal  from  Decision  of  the  Commis- 
sioner of  Indian  Affairs. 

When  the  Commissioner  of  Indian  Af- 
fairs terminates  an  attorney  contract  with 
an  Indian  tribe,  based  on  grounds  which 
the  facts  support,  and  there  is  no  showing 
of  abuse  of  discretion  or  arbitrariness,  the 
action  of  the  Commissioner  of  Indian  Af- 
fairs will  be  affirmed. 

Roy  T.  Mobley,  Indian  Office  File  32645- 
1947,  IA-81  (Sept.  1, 1953) 

Where  a  non-Indian  was  the  low  bidder 
for  a  grazing  unit,  but  failed  to  appear  at 
the  oral  auction  for  further  competitive 
bidding,  it  is  immaterial  whether  his  bid 
was  acceptable  or  not  under  the  advertise- 
ment because  in  his  absence  and  failure  to 
bid  further  the  grazing  privileges  neces- 
sarily would  have  been  awarded  to  the  in-  : 
dividual  who  had  submitted  the  high  bid. 
Ozwald  Bradley,  Grazing  Unit  No.  2,  Black- 
feet  Reservation,  Montana,  IA-124  (July 
27,  1954) 

CRIMINAL  JURISDICTION 

Jurisdiction  of  the  South  Dakota  courts 
to  prosecute  Indians  holding  allotted  lands 
by  inheritance  or  devise  for  violations  of 
the  State  game  laws  on  allotted  lands 
within  the  boundaries  of  the  Sisseton  . 
Reservation. 
Memorandum  (June  5,  1943) 

Repeals  by  implication  are  not  favored, 
and  the  act  of  Aug.  4,  1946,  supra,  was  not 
revealed  by  the  act  of  Aug.  15,  1953  (67 
Stat.  588),  conferring  on  the  State  of  Min- 
nesota civil  and  criminal  jurisdiction  over 
Indian  country  within  the  State  except  over 
the  Red  Lake  Indian  Reservation. 
The  Jurisdiction  of  the  State  of  Minnesota 
to  Enforce  its  Compulsory  School  Attend- 
ance Laws  on  the  Red  Lake  Indian  Res- 
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ervation  Under  the  Act  of  Aug.  4,  1946  (60 
Stat,  962),  M-36231  (Oct.  4,  1954) 
DOMESTIC  RELATIONS 

In  the  absence  of  controlling  Federal 
legislation  the  marriages  of  Indians  living 
in  tribal  relations  may  be  contracted  and 
dissolved  in  accordance  with  Indian  cus- 
tom, except  to  the  extent  that  the  Indians 
themselves,  by  formal  tribal  action,  adopt 
the  requirements  of  State  law  as  their  own. 

Marriages  between  first  cousins  of  the 
half  blood  are  void  under  the  customs  of 
the  Pawnees  and  also  under  the  law  of 
Oklahoma ;  and  a  purported  marriage  re- 
lationship between  two  first  cousins  of  the 
half  blood,  who  are  unallotted  members  of 
the  Pawnee  Tribe  in  Oklahoma,  does  not 
confer  upon  the  survivor,  at  the  death  of 
one  of  the  parties,  any  right  to  share  in  the 
estate  of  the  decedent,  irrespective  of 
whether  marriages  among  the  Pawnees  are 
governed  by  Indian  custom  or  whether  the 
Pawnees  are  to  be  regarded  as  having  ab- 
rogated the  system  of  marriage  and  divorce 
by  Indian  custom  and  as  having  adopted  as 
their  own  the  law  of  Oklahoma  on  the 
subject. 

Estate  of  Grant  Gover,  Unallotted  Pawnee 
Indian,  Probate  6566-46,  A-25208  (May  5, 
1949) 

A  divorce  in  accordance  with  Indian 
custom  may  be  accomplished  unilaterally 
by  either  of  the  parties  to  the  marriage. 
The  fact  of  a  separation,  plus  an  intention 
on  the  part  of  at  least  one  of  the  parties 
that  the  separation  shall  be  permanent,  is 
sufficient  to  terminate  the  marriage. 

The  fact  that  a  married  Indian  couple 
separated  and  never  saw  each  other  again 
during  the  period  of  more  than  two  years 
and  four  months  that  elapsed  prior  to  the 
death  of  the  woman,  and  the  further  fact 
that  the  man  did  not,  during  such  period, 
make  any  sort  of  provision  for  the  woman's 
care  or  support,  warrant  a  conclusion  that 
the  separation  between  them  was  intended 
to  be  permanent  and,  accordingly, 
amounted  to  a  divorce  in  accordance  with 
Indian  custom. 

Estate  of  Sarah  Bruner,  Allotted  Coman- 
che Indian,  Probate  15857-1948,  3665-1949, 
IA-2  (Sept.  28, 1949) 
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A  ceremonial  marriage  of  Indians  living 
in  tribal  relations  may  be  terminated  by  a 
divorce  in  accordance  with  Indian  custom. 

A  divorce  by  Indian  custom  results  if 
the  parties  to  a  marriage  separate  and 
either  party  intends  that  the  separation 
shall  be  permanent.  It  is  immaterial  wheth- 
er such  intention  is  or  is  not  justified  be- 
cause of  cruel  treatment  or  other  wrong 
suffered  from  the  other  party. 

As  a  divorce  in  accordance  with  Indian 
custom  may  be  accomplished  unilaterally 
by  one  party,  it  is  immaterial  that  the  other 
party  may  have  been  mentally  unbalanced 
and  therefore  incapable  of  entertaining 
any  rational  intention  to  effect  a  perma- 
nent separation. 

The  fact  that  the  husband,  after  a  per- 
manent separation,  may  have  attempted  to 
befriend  his  former  wife  would  not  re- 
establish the  marriage  relationship. 

The  fact  that  the  wife  performed  serv- 
ices for  the  benefit  of  the  husband  during 
their  matrimonial  relationship  gives  her  no 
right  to  share  in  his  estate. 
Estate  of  George  Bird  Eagle,  Allotted  Pine 
Ridge  Sioux  Indian,  IA-13  (Nov.  3,  1949) 

An  heirship  determination  made  in  1915 
will  not  now  be  disturbed  because  the  peti- 
tioner was  a  minor  at  the  time  when  the 
determination  was  made,  it  appearing  that 
the  petitioner  reached  his  majority  in  1924 
and  took  no  action  respecting  the  matter 
for  approximately  25  years. 

An  heirship  determination  will  not  be 
reopened  after  lapse  of  35  years  for  the  pur- 
pose of  correcting  the  record  respecting  the 
marital  status  of  the  decedent,  where  the 
moving  party  acquiesced  for  many  years 
in  the  original  finding  as  to  the  decedent's 
marital  status. 

Estate  of  Haw-Wau-Na-Ha-Sun-Ah,  Wichi- 
ta Allottee  No.  398,  Probate  7829-49,  IA-8 
(Apr.  7, 1950) 

The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress expressly  directs  otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes 
findings  regarding  the  marital  status  of 
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the  deceased  Indian  and  the  legitimacy  of 
his  children,  the  Secretary  is  not  bound  by 
the  provisions  of  State  or  territorial  law  on 
the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent,  an 
Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
another  Indian  woman,  by  whom  he  had  a 
child,  the  evidence  warrants  findings  that 
the  decedent,  by  Indian  custom,  divorced 
the  first  woman  and  married  the  second 
woman.  For  purposes  of  inheritance,  in  so 
far  as  restricted  Indian  estates  are  con- 
cerned, an  Indian  child  is  regarded  as  the 
legitimate  issue  of  its  father  and  is  en- 
titled to  inherit  from  the  father,  irrespec- 
tive of  whether  a  legally  valid  marital  re- 
lationship existed  between  the  parents. 
Estate  of  Joseph  Carter  (Waw-Pe-Che- 
Quan),  Probate  No.  2S59-J,9,  IA-17  (Dec. 
13,  1951) 

A  divorce  by  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the 
parties  to  the  marriage.  An  actual  separa- 
tion plus  an  intention,  on  the  part  of  one 
of  the  parties  at  the  time  of  the  separation 
or  during  the  separation,  that  the  separa- 
tion shall  be  permanent  is  sufficient  to  dis- 
solve the  ties  of  either  a  ceremonial  or  an 
Indian-custom  marriage. 

The  filing  of  a  suit  for  divorce  in  a  State 
court  subsequent  to  the  accomplishment  of 
an  Indian-custom  divorce,  and  the  making 
of  separate-maintenance  payments  in  ac- 
cordance with  a  decree  entered  by  the  court 
on  a  cross-petition,  would  not  have  the 
legal  effect  of  setting  aside  the  Indian- 
custom  divorce. 

Estate  of  Hugh  (William)  Sloat,  Absentee 
Shawnee  Allottee  No.  U6,  Probate  No. 
16288-51,  1A-74  (Apr.  10,  1952) 

Marriages  between  members  of  the  Crow 
Tribe  in  Montana  have  been  governed  by 
the  law  of  Montana  since  1938. 

Members  of  the  Crow  Tribe  in  Montana 
could  not  marry  by  Indian  custom  during 
the  period  1948-1949. 

Estate  of  Irma  Louise  Ridesbear,  Unal- 
lotted Crow  Indian,  Probate  No.  14735-50, 
IA-54  (May  12,  1952) 
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The  provisions  of  the  Blackfeet  Law  and 
Order  Code,  as  adopted  in  1937,  abolished 
marriage  by  Indian  custom  among  mem- 
bers of  the  Tribe  and  subjected  them  to 
the  laws  of  the  State  of  Montana. 

Where  an  Indian  man  and  woman  live 
together  and  hold  themselves  out  publicly 
as  husband  and  wife  for  a  period  of  nearly 
10  years,  the  relationship  becomes  a  valid 
marriage  under  the  laws  of  Montana. 
Estate  of  James  Earrings,  Probate  No. 
8521-52,  IA-104  (June  16,  1953) 

Although  a  divorce  proceeding  involving 
an  Indian  couple  who  had  been  married 
by  ceremony  may  have  been  ineffective  due 
to  failure  to  enter  a  formal  decree  of  di- 
vorce, the  parties  must  be  deemed  to  have 
been  divorced  by  Indian  custom  when  they 
separated  soon  after  the  divorce  proceed- 
ing and  ceased  to  live  together  as  husband 
and  wife. 

Estate  of  Mara  Rofiedeaua,  Probate  No. 
12669-52,  IA-105  (Oct.  7,  1953) 

EDUCATIONAL  LOANS  AND  GRANTS 

Appointments  to  National  Indian  Insti- 
tute 

Memorandum  (May  30, 1945) 

FISCAL  AND  FINANCIAL  AFFAIRS 
Under  the  previous  ruling  of  this  office, 
that  an  Indian  tribe  incorporated  under 
Federal  law  may  be  regarded  as  a  "munic- 
ipality," there  could  be  no  violation  of  the 
act  of  Mar.  3,  1917.  if  the  salary  of  a 
Govt,  employee  were  to  be  augmented  by 
a  contribution  from  the  funds  of  an  incor- 
porated tribe. 

As  sec.  1765,  R.S.,  is  designed  to  guard 
and  protect  the  U.S.  Treasury  against  un- 
foreseen demands,  the  payment  of  addi- 
tional compensation  out  of  tribal  funds  to 
a  Federal  employee  is  outside  the  scope 
of  that  section. 

Use  of  Funds  in  Tribal  Treasury  to  Sup- 
plement Salary  of  Government  Employees, 
M-35077  (Sept.  29, 1948) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance  by  the 
Secretary  of  the  Interior  of  contributions 
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for  the  management  of  Indian  forest  range 
and  wildlife  resources.  The  authority  under 
the  act  of  Feb.  14,  1931,  has  not  been 
broadened  by  sec.  20  of  the  Permanent 
Appropriation  Repeal  Act,  which  sets  up 
an  account  of  "Funds  contributed  for  In- 
dian projects,"  only  because  the  account 
included  donations  under  special  legisla- 
tion. In  view  of  the  requirement  of  the 
act  of  Feb.  14,  1931,  that  donations  be 
applied  "for  the  benefit  of  individual 
Indians,"  donations  could  not  be  expended 
in  any  event  in  the  management  of  Indian 
tribal  resources.  Moreover,  contributions 
could  not  be  accepted  from  donors  who 
would  be  primarily  interested  in  advanc- 
ing their  own  interests.  Such  contributions 
would  be  either  no  gifts  at  all  or  condi- 
tional gifts  which  may  not  be  accepted  on 
behalf  of  the  U.S.  without  express  statu- 
tory authority. 

Acceptance  of  Contributions  for  the  Man- 
agement of  Indian  Resources,  M-35075 
(Nov.  22, 1948) 

The  provision  in  the  Interior  Depart- 
ment Appropriation  Act,  1952,  declaring 
that  Indian  tribal  funds  shall  not  be  used 
for  the  acquisition  of  lands  or  water  rights 
within  the  State  of  Nevada,  Oregon,  Wash- 
ington, and  Wyoming  is  inapplicable  to 
moneys  in  the  local  treasuries  of  Indian 
tribes. 

Availability  of  Tribal  Funds  for  Land 
Acquisition,  M-36118  (Mar.  18,  1952) 

The  funds  derived  from  sales  of  timber 
on  Indian  reservation  lands  and  deposited 
into  the  U.S.  Treasury  may  not  be  ex- 
pended or  disbursed  without  Congres- 
sional appropriation  or  authorization. 

Unless  authorized  by  the  Congress,  the 
Secretary  of  the  Interior  may  not  grant  to 
a  State  full  power  and  authority  to  extend 
to  an  Indian  reservation  the  policies  and 
practices  followed  by  the  State  with  re- 
spect to  the  management,  protection,  and 
conservation  of  the  timber  lands  of  State 
forests. 

Proposed  Agreement  Between  the  Secre- 
tary of  the  Interior  and  the  State  of  Texas 
Re  Administration  of  Timber  Resources  of 
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the  Alabama  and  Coushatta  Indians,  M- 
36162  (Apr.  2,  1953) 

Claim  of  Creekmore  Wallace  and  as- 
sociates for  fees  covering  services  rendered 
George  Chisholm  in  connection  with  the 
cancellation  of  the  trust  executed  by 
Lessey  Hawkins  Chisholm  with  the  Com- 
merce Trust  Co. 

Ltr.  to  White  &  White,  Attys. — sgd.  Assoc. 
Solicitor  (July  2,  1943) 
Ltr.  to  A.  M.  Landman,  Supt. — sgd.  Assoc. 
Solicitor  (July  2,  1943) 
Ltr.   to   Creekmore   Wallace — sgd.  Assoc. 
Solicitor  (July  2,  1943) 

Authority  to  distribute  funds  of  plain- 
tiff for  the  purpose  of  defraying  the  travel- 
ing expense  of  below  and  her  husband,  in 
order  to  attend  the  trial  of  below  case. 
Lonie  Scott  v.  W.  W.  Pierce  (Oct.  26, 1943) 

Availability  of  moneys  appropriated  by 
Congress  to  compensate  the  Pueblos  of 
Picuris  and  Pojoaque  for  lands  and  water 
rights  lost  to  them  under  the  provisions  of 
the  act  of  June  7,  1924  (43  Stat.  636),  to 
purchase  lands  for  lease  to  the  Raman 
Nava.ios. 
Memorandum  (Mar.  1,  1944) 

Check  may  be  made  payable  to  executors 
of  deceased  allottee  where  application  for 
funds  was  approved  prior  to  death  segre- 
gated funds — tribal  funds — Osage  head 
rights. 

Where  the  Secretary  of  the  Interior  has 
approved  an  application  for  the  release  of 
trust  funds  of  an  Osage  allottee  under  the 
authority  of  the  act  of  April  18,  1912,  sec- 
tion 5,  and  this  approval  has  been  trans- 
mitted to  the  General  Accounting  Office  and 
the  allottee  dies  prior  to  the  issuance  of 
the  check,  the  check  may  be  made  payable 
to  the  executors. 

Wilford  (Wilfred)  D.  Roach,  Jr.,  Deceased 
Osage  Allottee  No.  219  (Sept.  8,  1944) 

LAW  AND  ORDER 

Granting  of  a  right-of-way  to  the  Crown 
Zellerbach  Corporation  for  a  logging  road 
over  allotted  land  on  the  Makah  Reserva- 
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tion  not  under  timber  contract  by  the  ap- 
plicant. 
Memorandum  (Jan.  2,  1945) 

Power  of  Indian  Tribe  to  Delegate  Legis- 
lative Authority  to  a  Subordinate  Agency 
of  the  Tribe. 
Memorandum  (May  11,  1945) 

Government  intervened  on  behalf  of  the 
plaintiff.  Judgment  adverse  to  the  conten- 
tions made  by  the  Government  and  the 
plaintiff — Recommendations  respecting  an 
appeal. 

Nancy  Bradburn  v.  Hugh  Nolan,  USA,  In- 
tervenor  (Dec.  21,  1945) 

Bureau  of  Budget  Cir.  No.  A-38,  May  12, 
1945,  does  not  affect  existing  law  so  as  to 
preclude  the  authority  of  Bur.  of  Indian 
Affairs  where  there  is  Government  prop- 
erty on  hand  at  any  Indian  reservation  or 
school  not  required  for  use  or  benefit  of 
Indians  of  that  reservation  or  school  to 
move  such  property  to  such  other  Indian 
reservations  or  schools  where  it  may  be 
required. 

Eisenhart,    Purchasing    Officer,    M-34500 
(June  3,  1946) 

The  act  of  May  27,  1902,  provides  for 
allotments  to  be  made  to  the  Uintah 
Indians  with  their  consent  and  a  restora- 
tion, with  like  consent,  of  the  unallotted 
lands  to  the  public  domain.  The  act  of  Mar. 
3,  1905,  provides  that  the  President  is  au- 
thorized to  set  apart  and  reserve  as  an 
addition  to  the  Uintah  Forest  Reserve, 
subject  to  the  laws,  rules,  and  regulations 
governing  forest  reservations  such  portion 
of  the  lands  within  the  Uintah  Indian  Res- 
ervation as  he  considers  necessary.  The 
act  further  provides  that  proceeds  from 
any  timber  on  such  additions  to  the  forest 
which  may  be  safely  sold  prior  to  June  30, 
1920,  shall  be  paid  to  the  Indians  in  ac- 
cordance with  the  provisions  of  the  act 
opening  the  reservations.  There  is  no  bar 
to  the  issuance  of  coal  mining  leases  within 
the  area  in  question  subject  to  all  of  the 
applicable  provisions  of  the  Mineral  Leas- 
ing Act  of  Feb.  25,  1920. 
Authority  to  Lease  Minerals  in  Lands  In- 
cluded in  Uintah  National  Forest  (Feb  27 
1947)  ' 
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As  a  part  of  our  responsibility  to  de- 
velop the  territory  of  Alaska  we  must  settle 
the     question     of    native     ownership     of 
Alaskan  lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or  an- 
other. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a 
protected  right  to  occupation  of  lands 
which  are  in  their  use  and  a  valid  claim 
for  compensation  for  past  taking  with 
respect  to  losses  attributable  to  the  govern- 
ment. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — 
Abandoned  lands  revert  to  the  public 
domain. — Natives  have  a  valid  claim 
against  the  government  for  extinguished 
titles. — In  the  case  of  conflicting  claims  the 
white  man  can  be  ousted  <>r.  if  the  patent 
is  absolute  in  terms,  the  native  has  a  valid 
claim  for  compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in 
regular  native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive. — If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — 
The  tradition  of  free  use  of  navigable 
waters  is  so  strong  that  a  change  is  not 
warranted  with  respect  to  the  natives  of 
Alaska. — Native  rights  to  beaches  and 
streams  would  be  recognized  where  natives 
can  show  a  continued  and  exclusive  use. 
The  memorandum  concludes  with  a  sum- 
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mary  of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Ownership  of  Wyandotte  Indian  burial 
ground  in  Kansas  City,  Kansas,  is  in  the 
U.S.,  subject  to  recognized  use  of  the  Wyan- 
dotte Indian  Tribe  (Treaty  of  Jan.  31, 
1855  (10  Stat.  1159) ).  Kansas  City  has  no 
right  or  title  to  cemetery  tract  in  question. 
By  contract  of  1918  with  Govt.,  City  in- 
terest is  that  of  caretaker  of  tract.  Con- 
gress may  well  sell  cemetery  tract  with 
i  consent  of  Wyandotte  Tribe. 
Solicitor's  Opinion,  M-34987  (Oct.  7,  1947) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
approve  expenditures  from  Metlakatla 
tribal  funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner  of 
Indian  Affairs  was  given  power  to  sub- 
delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
be  advisable  to  issue  instructions  of  a 
more  precise  character  than  were  given 
in  Order  No.  2326. 

Delegations    of    Power    to    Indian    Field 
Offices,  M-35027  (Mar.  2,  1948) 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the 
sales  prices  at  which  traders  shall  sell 
goods  to  the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

The  Indian  Claims  Commission  Act  does 
not  require  that  the  Department  comply 
with  the  request  of  attorneys  for  an  In- 
dian claimant  that  the  Department  search 
its  records  in  an  effort  to  supply  the  an- 
swers to  mixed  questions  of  law  and  fact 
relating  to  the  political  organization, 
land  holdings,  and  other  aspects  of  the 
history  of  the  Sac  and  Fox  Indians. 
Walter  J.  Fried,  Indian  Office  10465-50, 
IA-26  (Sept.  27, 1950) 
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A  petition  for  rehearing,  based  upon  evi- 
dence which  fails  effectively  to  controvert 
the  basis  for  the  initial  decision  in  the 
matter,  will  be  rejected. 

Where,  as  the  result  of  a  routine  exami- 
nation of  a  case  record  relating  to  an 
undistributed  estate,  it  appears  that  an 
heir  of  a  deceased  Indian  allottee  was 
known  but  inadvertently  omitted  from  the 
determination  of  heirs,  the  Secretary  may, 
notwithstanding  the  omitted  heir's  failure 
to  request  a  rehearing,  order  the  reopening 
of  the  estate  for  the  purpose  of  redeter- 
mining the  heirs. 

Estate  of  Fred  Grinnell,  Fort  Berthold  Al- 
lottee No.  1938,  Probate  No.  4573-50,  IA- 
30  (Apr.  7,  1952) 

A  provision  in  a  tribal  constitution  which 
declares  that  any  adult  member  of  the 
tribe  shall  be  eligible  to  vote  at  any  election 
"when  he  or  she  presents  himself  or  her- 
self at  a  polling  place  within  his  or  her 
voting  district"  does  not  impose  a  resi- 
dence requirement  on  eligibility  to  vote, 
since  the  quoted  phrase  is  designed  to 
regulate  the  voting  process  by  preventing 
absentee  voting,  rather  than  to  disqualify 
members  of  the  tribe  who  reside  outside 
the  voting  districts  comprising  the  reser- 
vation. 

Election  laws  are  to  be  construed  lib- 
erally in  favor  of  the  right  to  vote,  and 
this  rule  is  particularly  appropriate  in 
construing  the  provisions  of  Indian  tribal 
constitutions  governing  eligibility  to  vote 
in  tribal  elections. 

Residence  in  a  voting  district  on  the 
Blackfeet  Reservation  is  not  a  prerequisite 
for  voting  in  Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per 
centum  of  the  eligible  Blackfeet  voters 
participated  in  an  election  on  a  proposed 
amendment  to  the  Blackfeet  tribal  con- 
stitution, it  is  necessary  to  include  in  the 
computation  all  the  nonresident  adult 
members  of  the  tribe,  as  well  as  the  adult 
members  of  the  tribe  residing  in  the  voting 
districts  which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or 
his  delegate)  can  call  a  legal  election  on 
the  adoption  of  a  proposed  amendment  to 
the  constitution  of  the  Indian  tribe. 
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An  election  which  was  called  and  held 
by  the  Blackfeet  Tribal  Business  Council 
on  the  adoption  of  a  proposed  amendment 
to  the  Blackfeet  tribal  Constitution  has 
no  legal  standing  and  must  be  disregarded 
in  determining  whether  the  proposed 
amendment  was  adopted. 

As  less  than  30  per  centum  of  the  eligi- 
ble members  of  the  Blackfeet  Tribe  voted  in 
the  legal  election  on  the  adoption  of  pro- 
posed Amendment  III  to  the  tribal  con- 
stitution, the  proposed  amendment  was 
not  adopted. 

Vote  on  Proposed  Amendment  III  to  Black- 
feet Constitution,  M-36141  (July  18,  1952) 

Except  with  respect  to  property  held  in 
trust  by  the  U.S.  or  where  the  Congress  has 
provided  other  limitations,  an  Indian,  al- 
though a  tribal  member  or  a  ward  of  the 
Govt,  is  not  under  a  general  legal  disa- 
bility to  enter  into  contracts  and  make 
binding  personal  obligations. 

Unless  specifically  excepted  by  the  Con- 
gress, individual  Indians  who  have  severed 
tribal  relations  are  subject  to  the  same 
laws  relating  to  contracts  and  real  property 
as  are  non-Indian  residents  of  the  State. 

An  Indian  occupant  of  certain  private 
real  property  in  Nevada  is  bound  to  the 
same  extent  as  a  non-Indian,  by  the  general 
rule  that,  where  upon  inquiry  from  an 
intending  purchaser  the  occupant  fails  to 
disclose  his  rights  to  the  occupied  prop- 
erty or  disclaims  them,  the  purchaser  is  no 
longer  charged  with  notice  of  the  adverse 
occupancy. 

The  disclaimer  of  interest  of  an  Indian 
occupant,  otherwise  legally  competent,  of 
certain  realty  not  in  trust  status,  may  be 
accepted  and  relied  upon  to  the  same  ex- 
tent as  that  of  a  non-Indian  in  Nevada. 
Legal  Powers  of  Indians— Nontrioal  Prop* 
erty  (July  30,  1953) 

The  Johnson-O'Malley  Act  of  Apr.  16, 
1934,  as  amended  by  the  act  of  June  4 
1936  (49  Stat.  1458,  25  U.S.C.  452),  does 
not  authorize  the  award  of  a  negotiated 
contract  to  a  private  corporation  for  the 
furnishing  of  lunches  to  the  children  at- 
tending and  the  staff  of  an  Indian  Bureau 
school. 
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A  contract  with  a  private  corporation  to 
furnish  lunches  to  the  children  attending 
and  the  staff  of  an  Indian  Bureau  school 
may  be  awarded  after  competitive  bidding. 
Contracts  for  Lunches  for  Children  in  In- 
dian Schools  Under  Johnson-O'Malley  Act, 
M-36247  (Nov.  5,  1954) 

As  used  in  sec.  1  of  the  act  of  May  20, 
1948  (62  Stat.  248),  the  term  "reasonable 
value,"  for  which  certain  lands  in  the  Sioux 
Sanitarium  Farm,  Rapid  City,  S.  Dak., 
may  be  sold  to  the  church  organizations, 
is  substantially  synonymous  with  the  terms 
"fair  market  value." 

Under  the  provisions  of  sec.  1  of  the  act 
of  May  20,  1948  (62  Stat.  248),  which  per- 
mits sales  of  certain  lands  to  church  or- 
ganizations "upon  receipt  of  the  reasonable 
value"  of  such  lands,  the  price  received 
upon  such  a  sale  should  not  be  less  than 
that  which  competent  appraisers  would  be 
of  the  opinion  such  lands  would  bring  if 
sold  in  a  voluntary  transaction  at  arm's 
length  by  private  persons. 
Sales  to  Church  Organizations  of  Surplus 
Lands  in  the  Sioux  Sanitarium  Farm,  Rap- 
id City,  South  Dakota,  M-36252  (Nov.  29, 
1954) 

PROBATE 

Offer  in  compromise  submitted  in  con- 
nection with  the  probate  of  the  last  will 
and  testament  of  above. 
Estate  of  Salina  Smith  (1-111-7,3)    (Sept. 
20,  1943) 

Decisions  of  Department  affirmed  after 
rehearing  granted  on  petition  of  Rachel 
Tulahnits  Tecumseh.  Appeal  from  the  Of- 
fice of  Indian  Affairs. 
Estate  of  Emma  Cleparty,  Deceased  Yaki- 
ma Allottee  No.  1945,  Prolate  No.  10774- 
42,  A-23876  (Feb.  13,  1945) 

Petition  of  Levi  Frank,  et  al.,  for  re- 
hearing denied.  Appeal  from  the  Office  of 
Indian  Affairs. 

Estate  of  Lizzie  Frank ,  Deceased  Nez 
Perce  Allottee  No.  1515,  Prolate  No. 
2291-44,  A-24011  (Mar.  14,  1945) 

Probate  of  Osage  Headright  Belonging 
to  Seneca  Indian. 
Memorandum  (Sept.  14,  1945) 
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Issuance  of  Certificates  of  Competency 
to  Non-Indians. 
Memorandum  (Sept.  20,  1945) 

Petition  of  Albert  Garrick  and  David 
Garrick  for  rehearing  denied.  Appeal  from 
the  Indian  Office. 

Estate  of  Joseph  Garrick,  Deceased  Coeur 
d'Alene  Allottee  No.  473,  Prolate  No. 
1020-Jfl,  A-24205  (Nov.  5,  1945) 

Order  disapproving  will  and  determina- 
tion of  heirs.  Reversed  in  part. 
Estate  of  An-na-ne  (Au-na-ne),  Deceased 
Caddo  Allottee  No.  98,  Probate  No.  17499- 
45,  A-24225  (Apr.  12,  1946) 

Appeal  from  Office  of  Indian  Affairs. 

Petition  of  Susie  Jim  and  others  for  re- 
hearing denied  in  the  matter  of  Acting 
Commissioner's  decision  in  approving  the 
will  of  Susie  Wichita,  deceased  Pawnee 
Allottee  No.  192,  who  died  on  Feb.  17, 1945, 
at  the  age  of  100  years. 
Estate  of  Susie  Wichita,  Deceased  Pawnee 
Allottee  No.  192,  Probate  No.  28292-45, 
A-24284   (May  24,  1946) 

Order  disapproving  will  and  determina- 
tion of  heirs. 

Estate  of  Shout  At  or  James  Shot  At, 
Probate  No.  11965-45,  A-24305  (Sept.  25, 
1946) 

Petition  of  Teannie  Jack  Wagon  Hill  for 
rehearing  denied.  The  petitioner  has  made 
out  a  prima  facie  case  and  is  entitled  to  a 
rehearing.  Reversed  and  remanded. 
Estate  of  Laverne  Wagon,  Probate  No. 
11206-44,  A-24459  (Dec.  17,  1946) 

The  testimony  of  witnesses  in  proceed- 
ings before  Examiners  of  Inheritance  can, 
after  notice  to  interested  parties,  be  taken 
by  deposition  if  the  departmental  regula- 
tions are  amended  so  as  to  provide  for 
unrestricted  use  of  such  depositions. 
Solicitor's  Opinion,  M-34818  (Jan.  13, 
1947) 

Petition  of  Jessie  Potter  Moore  for  re- 
hearing denied. 

Although  the  Department  does  not  look 
with  favor  upon  claims  for  care  presented 
by  relatives  of  deceased  Indians,  never- 
theless those  who  present  such  claims  are 

269-098—74 46 


INDIANS— Continued 

PROBATE — Continued 
entitled  to  a  full  hearing  on  the  merits  of 
their  claims.  The  standards  for  such  a 
hearing  are  embodied  in  the  Administra- 
tive Procedure  Act  approved  June  11,  1946 
(P.L.  404,  79th  Cong.). 
Estate  of  Little  Toby  or  Little  Tobin, 
Round  Valley  Allottee  Nos.  577  and  1171, 
Probate  No.  31551-46,  A-24519  (Feb.  14, 
1947) 

Petition  of  Noble  Bennett  for  rehearing 
denied. 

A  person  who  may  have  been  adopted 
by  Indian  custom  by  an  Indian  who  died 
after  Jan.  8,  1941,  may  not  be  recognized 
as  an  heir  of  the  decedent  unless  he  meets 
the  requirements  of  the  act  of  July  8,  1940 
(54  Stat.  746,  25  U.S.C.  372a). 
Estate  of  Jappy  Takes  Gun  on  Top,  De- 
ceased Blackfeet  Allottee  No.  1743,  Probate 
No.  34503-43,  A-24616  (June  19,  1947) 

Appeal  from  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs,  dated 
Apr.  4,  1947,  denying  her  petition  for  a 
rehearing  in  the  matter  of  the  Acting 
Commissioner's  action  approving  the  will 
of  Matilda  Levi,  who  died  on  Apr.  25, 1945. 
Estate  of  Matilda  Levi,  Deceased  Nez 
Perce  Allottee  No.  236,  Probate  No.  27905- 
46,  A-24653  (Nov.  3, 1947) 

Denial  of  appeal  of  Dora  Arviso  Rogers 
from  order  disapproving  will. 
Estate  of  Tomas  Arvisa  or  Thomas  Arviso, 
Rincon  Allottee  No.  16,  Probate  No.  32438- 
46,  30891-47,  A-24706  (Nov.  14,  1947) 

Services  performed  by  relations  are  pre- 
sumed to  be  gratuitous  and,  in  the  absence 
of  a  contract,  no  claim  for  compensation 
out  of  the  estate  can  be  allowed. 
Estate  of  Little  Toby  or  Little  Tobin,  Pro- 
bate No.  31551-46,  A-24519  (Nov.  24,  1947) 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior, and  the  Secretary's  jurisdiction  over 
these  matters  accordingly  is  regarded  as 
exclusive  and  universal. 

As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
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claiming  as   heirs,   and  in   making   that 
determination  he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  Deceased  YuroJc 
or  Lower  Klamath  River  Indian,  Probate 
No.  54227-35,  A-24696  (Feb.  9,  1948) 

1.  The  offer  of  newly  discovered  evidence 
in  support  of  an  appeal  is  not  proper  and 
cannot  be  considered  in  that  respect. 

2.  Proof  of  that  character  could  have 
been  considered  in  connection  with  the 
petitioner's  request  for  a  rehearing,  but 
even  assuming  that  it  had  been  so  present- 
ed, such  proof  nevertheless  was  insufficient 
to  refute  more  convincing  evidence  in  the 
record  concerning  the  competency  of  the 
Indian  allottee  in  question  to  execute  her 
last  will  and  testament. 

3.  The  finding  of  the  Acting  Commis- 
sioner of  Indian  Affairs  that  the  Indian 
allottee  was  competent  to  execute  her  last 
will  and  testament  is  supported  by  the 
record  and  should  not  be  disturbed. 

4.  The  finding  of  the  Acting  Commis- 
sioner that  claims  for  personal  services  to 
the  deceased  allottee  should  be  disallowed 
is  also  proper  because  of  the  apparent  lack 
of  any  agreement  that  payment  was  to  be 
made  by  the  decedent  or  was  expected  by 
the  claimants  at  the  time  the  personal 
services  in  question  are  alleged  to  have 
been  rendered. 

Estate  of  Shows  in  a  Crowd,  Deceased 
Crow  Allottee  No.  1813,  Probate  No. 
42574-46,  A-24813   (Feb.  25,  1948) 

An  undated  agreement,  alleged  to  have 
been  signed  by  the  allottee,  which  gave  to 
the  appellant  the  right  to  use  a  portion  of 
the  allottee's  land,  on  its  face  seems  to  have 
constituted  nothing  more  than  a  license  or 
a  more  permissive  use  of  the  land  which 
was  terminable  at  the  will  or  death  of  the 
allottee.  Moreover,  the  agreement,  what- 
ever its  legal  significance  might  otherwise 
have  been,  could  have  acquired  no  force 
or  effect  in  the  absence  of  a  showing  that 
it  was  approved  by  the  superintendent  as 
required  by  law. 

The  appellant  was  found  to  have  no 
right  of  use  in  the  allottee's  land,  but  he 
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was  given  the  right  to  perfect  a  claim 
against  the  allottee's  estate  for  personal 
property  alleged  to  have  been  given  to  the 
allottee  for  the  right  to  use  the  land  in 
question. 

UsJi-ka-in-sah  Goodluck  or 
Goodluck,  Deceased  Navajo 
842   (041859),  A-24814   (Apr. 


Estate     of 
Johnnie    G. 
Allottee  No. 
21,  1948) 


Denial  of  petition  of  Pauline  Riddle  for 
rehearing  affirmed. 

Estate  of  •June  George  Riddle  Billy,  De- 
ceased Klamath  Allottee  No.  832.  Probate 
Vo.  85789  P  {F  mr,  \7),  A-25216  (June 
I,   L948) 

Appeal  of  Teannie  Jack  Wagon  Hill  from 
decision  of  Examiner  of  Inheritance  dis- 
approving  will  of  decedent. 
Estate   of   Laverne    Wagon,    Prooate   No. 
a  ."i,;   )'h  a  24459  (June  \.  1948) 

Petition  for  Mrs.  Tom  Joe  for  rehearing 
denied. 

Estate  of  Teypwm  Popkiawahnee,  Yakima 
Allottee  No.  1380,  Probate  35257-47,  A- 
25366  (June  10, 1948) 

Denial  of  petition  of  Ellen  H.  E.  Ellen- 
wood  and  Lucy  Johnson  for  rehearing. 
Estate  of  Annie  Hill    (Ela-wah-uin-my) , 
Deceased  Nez  Perce  Allottee  No.  1968,  Pro- 
he  te  No.  27906-46,  A-25188  (June  11, 1948) 

Denial  of  petition  of  Melissa  Parr,  Jean- 
nette  McKay  Jones,  and  David  McKay  for 
rehearing. 

Estate  of  Anthony  Redhawk,  Deceased 
Umatilla  Allottee  No.  0-212,  Probate  No. 
88007-47,  A-25302  (July  1, 1948) 

Appeal  from  the  decision  of  the  Exam- 
iner of  Inheritance. 

Estate  of  Augustine  Eagle  Feather  or 
White  Bird,  Deceased  Standing  Rock  Sioux 
Allottee  No.  8880,  Probate  No.  13601-48, 
A-25427   (July  19,  1948) 

The  Examiner  of  Inheritance  w7as  af- 
firmed in  rejecting  the  claim  of  Lucy  No 
Heart  that  she,  as  stepdaughter  of  the 
decedent,  was  an  heir-at-law  of  Albert 
Windy,  and  that  she  was  also  entitled  to 


587 


INDIANS— Continued 

PHOBATE— Continued 
compensation  for  care  rendered  to  the  de- 
cedent during  his  illness. 
Estate    of    Albert     Windy,     Probate    No. 
15701-47,  A-25452   (Sept.  21,  1948) 

The  petition  was  denied  on  the  grounds 
that  the  probate  regulations  made  no  pro- 
vision for  rehearing  of  cases  decided  by  the 
Department,  and  that  the  petition  for  re- 
consideration merely  reargued  evidential 
inferences  made  by  the  Department,  and 
asserted  a  right  of  election  under  State  law 
not  applicable  to  restricted  property. 
Estate  of  Laverne  Wagon,  Probate  11206- 
U,  17484-48,  A-24450  (Sept.  21,  1948) 

Petitioner's  claim  of  relationship  to  the 
Indian  decedent  not  established.  The  Act- 
ing Commissioner's  finding  of  the  dece- 
dent's heir-at-law  sustained  by  the  record. 

In  accordance  with  the  probate  regula- 
tions, claims  will  not  be  considered  when 
filed  after  the  conclusion  of  the  hearing 
when  the  claimant  had  actual  notice  of  the 
hearing,  neither  will  claims  for  care  be 
given  favorable  consideration  as  charges 
against  the  estate  unless  clear  and  con- 
vincing proof  is  offered  showing  that  the 
care  was  given  on  a  promise  of  compensa- 
tion and  that  compensation  was  expected. 
Estate  of  Rides  The  Spotted  Horse,  Probate 
12356-46,  A-25201  (Sept.  28, 1948) 

Appeal  of  Idaho  Wivensaw  Horsehead 
from  the  decision  of  the  Examiner  of  In- 
heritance affirming  the  original  order  de- 
termining heirs. 

Held:  The  appellant  has  failed  to  estab- 
lish her  claim  as  an  heir  to  the  decedent's 
estate. 

Estate  of  Nancy  Wheeler  (Padzagite 
Tinno) ,  Fort  Hall  Allottee  No.  511,  Probate 
18768-46,  A-25209  (Oct.  4, 1948) 

Petition  for  reconsideration  of  the  deci- 
sion of  the  Secretary  dated  Aug.  13,  1948. 
The  letters  requesting  a  rehearing  submit 
no  new  evidence. 

Estate  of  Shield  at  the  Door,  Probate 
39378-45,  A-25353  (Dec.  15, 1948) 

Where  questions  relating  to  testamen- 
tary capacity  and  freedom  from  duress 
cannot  be  resolved  on   an   appeal   record 
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containing  conflicting  and  irreconcilable 
statements  by  the  interpreter  and  chief  dis- 
interested witness  to  the  will,  the  approval 
of  decedent's  will  of  Nov.  6,  1944,  by  the 
Acting  Commissioner  of  Indian  Affairs,  on 
May  12,  1945,  will  be  suspended  and  the 
case  remanded  to  the  Examiner  of  Inher- 
itance for  further  hearing. 
Estate  of  Charles  E.  Adams,  Deceased 
Cud  do  Allottee  No.  840,  Probate  17689-45, 
A-24684  (Dec.  24, 1948) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  must  be  submitted 
within  three  years  after  the  date  of  the 
decision  in  the  proceeding. 
Estate  of  Red  Mouth,  Deceased  Arapaho 
Allottee  No.  2361,  Probate  2511-48, 
A-25204  (Jan.  31,  1949) 

Appeal  of  Johnnie  Mohon,  Administra- 
trix, from  the  decision  of  the  Acting  Com- 
missioner of  Indian  Affairs,  dated  Aug.  2, 
1948,  allowing  and  authorizing  the  dis- 
bursement of  a  fee  for  personal  services 
rendered  by  her  as  administratrix. 
Estate  of  E-nc-op-pc,  Osage  Allottee  No. 
428,  Probate  67596-39,  A-25632  (Mar.  8, 
1949) 

Claims  for  compensation  filed  by  rela- 
tives of  a  deceased  Indian  for  services  ren- 
dered to  the  decedent  during  his  lifetime, 
in  the  absence  of  an  understanding,  either 
expressed  or  implied,  that  the  relative  was 
to  receive  compensation  for  such  services, 
cannot  be  allowed  or  paid  out  of  the  estate. 
Such  services  are  presumed  to  be 
gratuitous. 

Estate  of  Ralph  Old  Dog,  Deceased  Fort 
Berthold  Allottee,  No.  1082-752a,  Probate 
13554-49,  IA-11  (Oct.  5, 1949) 

A  determination  by  the  Secretary  of  the 
Interior  of  the  heirs  of  a  deceased  Indian, 
which  has  stood  uncontradicted  for  more 
than  30  years,  will  not  be  disturbed  upon  a 
petition  for  reopening  not  filed  within  the 
period  prescribed  by  the  applicable 
regulations. 

Estates  of  Teddy  Punlay,  Wichita  Allottee 
No.  401  and  Ham-Wau-Na-Ha-San-Ah, 
Wichita  Allottee  No.  398,  IA-8  (Oct.  6, 
1949) 
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A  rehearing  will  be  ordered  in  a  case 
such  as  this  in  which  a  number  of  disin- 
terested witnesses,  including  one  of  the 
witnesses  to  the  will,  who  were  well  ac- 
quainted with  the  testatrix,  file  affidavits 
containing  statements  which,  if  true,  would 
indicate  that  the  testatrix  was  in  a  state 
of  senile  dementia. 

Estate  of  Elizabeth  Chasing  Hawk.  Pro- 
late 17385,  IA-15    (Nov.  21,  1949) 

Where  several  attorneys  unite  in  a  com- 
mon defense  of  the  interests  of  their  clients 
against  the  adverse  claim  of  another  in  an 
Osage  Indian's  estate,  it  is  proper  to  re- 
gard their  employment  as  a  joint  under- 
taking for  the  purpose  of  computing  their 
compensation  under  the  departmental  fee 
schedule. 

Estate  of  Woodrow  Pryor,  Unallotted  0 
Indian,   Prolate  45257-39,   890-49,    IA-12 
(Nov.  30,  1949) 

Where  the  evidence  pertaining  to  the 
adoption  of  a  child  by  Indian  custom  is 
conflicting,  the  decision  of  the  Examiner 
who  saw,  heard,  and  observed  the  wit- 
nesses, and  thus  had  full  opportunity  to 
weigh  their  credibility  and  determine  the 
extent  to  which  their  testimony  may  have 
been  colored  by  self-interest,  will  not  be 
disturbed  if  the  Examiner's  findings  are 
supported  by  substantial  and  convincing 
evidence  and  by  a  prior  decision  of  the 
Department  in  which  the  adoption 
recognized. 

A  decision  of  the  Department  made  prior 
to  the  effective  date  of  the  act  of  July  S, 
I  recognizing  an  adoption  by  In- 
dian custom  as  effective  to  make  the 
adopted  child  an  heir-at-law  of  a  married 
woman,  constitutes  a  recognition  of  the 
adoption  by  both  the  husband  and  the  wife, 
where  the  decision  was  based  on  positive 
testimony  of  adoption  by  both  adoptive 
parents. 

Estate  of  Alyxer  Henry  Hall,  Deceased 
BlacJcfeet  Indian  Allottee  No.  751,  Prolate 
81076-46,IA-4  (Dec.  9, 1949) 

The  fact  that  the  son  of  the  testatrix  mav 
have  quarreled  with  her  and  abused  her 
would  not  invalidate  the  testatrix'  will, 
since  it  does  not  appear  that  such  con- 
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duct  was  adopted  as  a  calculated  means  of 
influencing  the  testatrix  in  connection  with 
the  making  of  her  will  or  that  it  actually 
infiuenced  her. 

In  making  her  will,  there  was  no  legal  ob- 
ligation on  the  testatrix  to  divide  her  estate 
equally  among  her  children. 
Estate  of  Jennie  Sicrs.  Oglala  AUottce  No. 
.  Prolate  7150-  ;.".  IA-23  ^Mar.  23, 
1950) 

An  heirship  determination  made  in  1915 
will  not  now  be  disturbed  because  the  peti- 
tioner was  a  minor  at  the  time  when  the 
determination  was  made,  it  appearing  that 
the  petitioner  reached  his  majority  in  1924 
and  took  no  action  respecting  the  matter 
for  approximately  25  years. 

An  heirship  determination  will  not  be 
reopened  after  lapse  of  35  years  for  the 
purpose  of  correcting  the  record  respecting 
the  marital  status  of  the  decedent,  where 
the  moving  party  acquiesced  for  many 
years  in  the  original  finding  as  to  the 
decedent's  marital  st;ini<. 

Of  Hair^Ynu-Xa-Ha-Siin-Ah,  Wich- 
ita Allott  -.  Frooate  tS.29-49,  IA-8 
'Apr.  7.  1950) 

The  requirement  of  the  regulations  of 
the  Department  that  a  will  disposing  of 
Indians  trust  property  be  attested  by  two 
witnesses  is  not  met  by  the  purported 
atte-tation  of  an  instrument  by  an  inter- 
ested party  who  acted  as  interpreter  and 
by  the  scrivener  of  the  will  who  could  not 
speak  or  understand  the  language  of  the 
decedent 

An  instrument  purporting  to  make  a 
testamentary  disposition  of  Indian  trust 
property  does  not  merit  the  approval  of  the 
Department  where  the  testimony  by  the 
persons  whose  signatures  appear  on  the 
instrument  as  witnesses  is  in  irreconcilable 
conflict  with  respect  to  the  execution  and 
publication  of  the  instrument  by  the  de- 
cedent and  no  other  evidence  respecting  the 
transaction  is  available. 

The  spouse  of  an  heir-at-law  who,  in  the 
absence  of  a  valid  will,  would  be  entitled 
to  share  in  the  estate  of  a  per>on  making 
a  will  is  an  interested  person  and  cannot 
properly  act  as  interpreter  in  connection 
with  the  making  of  the  will. 
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Oral  declaration  made  by  a  decedent  sub- 
sequent to  the  execution  of  a  will  invalid 
when  made,  cannot  be  accepted  as  a  valid 
republication  of  the  will. 

Persons  not  related  to  a  decedent  by 
blood  who  undertook  the  responsibility  of 
taking  care  of  the  decedent  and  looking 
after  her  needs  during  the  declining  years 
of  her  life  are  entitled  to  reasonable  com- 
pensation for  the  services  so  rendered. 
Estate  of  Ah-Teel-Thley,  Deceased  Apache 
Indian  Allottee  No.  568,  Probate  HM5- 
19 J/6,  IA-1  (May  19, 1950) 

A  petition  for  the  reopening  of  Indian 
probate  proceedings  must  be  submitted 
within  the  period  of  time  prescribed  in  the 
departmental  regulations. 

Even  if  a  waiver  of  the  3-year  period 
prescribed  in  the  departmental  regulations 
for  the  submission  of  petitions  on  the  re- 
opening of  Indian  probate  proceedings  were 
permissible,  the  mere  fact  that  the  widow 
of  predeceased  son  of  the  decedent  had 
not  been  given  actual  notice  of  the  hearing 
with  respect  to  the  determination  of  the 
decedent's  heirs  would  not  justify  the 
reopening  of  a  case  closed  30  years  ago. 
Estate  of  Lone  Dog,  Deceased  Rosebud 
Sioux  Allottee  No.  37 S3,  Probate  Nos. 
25200,  1919,  IA-25  (June  12,  1950) 

A  request  for  the  reconsideration  of  a 
final  departmental  decision  in  an  Indian 
probate  proceeding  will  be  denied  where 
the  request  merely  reiterates  arguments 
that  were  made  to  and  considered  before 
the  decision  was  rendered. 
Estate  of  Sarah  Bruner,  Allotted  Comanche 
Indian  Prohate  No.  15851-191/8,  36665- 
191/9,  IA-2  (June  29,  1950) 

The  right  of  a  beneficiary  under  a  will 
to  participate  in  the  distribution  of  the 
estate  of  the  testator  is  determined  by  the 
provision  of  the  will,  and  that  right  may 
not  be  enlarged  or  supplemented  by  allow- 
ing the  beneficiary  compensation  for  care 
of  the  testator  in  his  lifetime,  where  the 
testator  had  full  opportunity  during  the 
major  portion  of  the  period  in  which  the 
services  were  rendered  to  change  the  will 
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or  make  a  new  will  with  more  favorable 
provisions  for  the  beneficiary. 
Estate  of  Pretty  Horse,  Crow  Allottee  No. 
1674,  IA-22  (July  21,  1950) 

When  the  attesting  witnesses  to  the  will 
of  an  aged  testatrix  give  clear  and  positive 
testimony  that  she  fully  understood  what 
disposition  she  was  making  of  her  estate, 
and  she  left  her  estate  to  the  two  friends 
who  had  been  caring  for  her  in  her  declin- 
ing years,  an  offer  of  proof,  after  the  hear- 
ing, by  a  distant  cousin  of  the  testatrix 
who  had  been  represented  at  the  hearing 
that  she  was  in  poor  physical  condition, 
had  complained  of  her  treatment  by  the 
devisees  under  her  will,  and  had  indulged 
in  acts  of  aberrant  whimsicality,  cannot 
be  accepted  for  the  purpose  of  establishing 
that  the  testatrix  was  in  such  a  continuous 
state  of  senile  dementia  that  she  lacked 
the  requisite  mental  capacity  to  make  a 
will. 

Estate  of  Lucy  Phillips  Carl,  IA-31 
(July  25, 1950) 

There  is  nothing  in  the  nature  of  the 
duties  of  an  area  counsel  of  the  Bur.  of 
Indian  Affairs  which  would  be  inconsist- 
ent with  the  duties  of  an  examiner  of 
inheritance  in  that  Bureau.  Therefore,  the 
provision  in  the  Administrative  Procedure 
Act  prohibiting  the  performance  by  hear- 
ing examiners  of  duties  and  responsibil- 
ities inconsistent  with  their  duties  and 
responsibilities  as  examiners  would  not 
preclude  an  attorney  from  acting  both  as 
area  counsel  and  examiner  of  inheritance. 

An  attorney  serving  both  as  examiner  of 
inheritance  and  as  area  counsel  could  prop- 
erly devote  himself  to  the  latter  duties 
only  if  free  of  duties  relating  to  the  former 
position. 

Assignment  of  Additional  Duties  to  a 
Hearing  Examiner,  M-36037  (July  26, 
1950) 

The  will  of  an  aged  Indian  woman  who 
at  the  time  of  making  her  will  was  bedrid- 
den, whose  eyesight  was  defective,  and 
who  could  not  read  or  understand  the 
English  language,  should  be  disapproved 
when  irregularities  in  the  execution  of  her 
will  are  shown  to  have  existed,  and  her 
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wishes  were  interpreted  to  the  scrivener 
of  the  will  by  close  relatives. 
Estate  of  Kah-che-pe    (Sapesa  Polecat), 
Prolate  3955-50,  IA-24  (Sept.  21,  1950) 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  the  act  of  June  25, 
1910,  to  determine  the  heirs  of  deceased 
Indians  does  not  empower  the  Secretary 
to  review,  modify,  or  vacate  a  final  deter- 
mination of  heirs  made  prior  to  that  date 
by  a  court  of  competent  jurisdiction. 

A  proceeding  for  the  determination  of 
the  heirs  of  a  deceased  Indian,  instituted 
in  a  case  over  which  the  Department  has 
no  jurisdiction,  must  be  dismissed. 
Estate  of  Oh-Ste-Wet-Tah,  Prolate  14888- 
50,  IA-34  (Nov.  7,1950) 

The  decision  of  the  Acting  Commissioner 
of  Indian  Affairs  approving  a  will  must  be 
affirmed  where  the  evidence  obtained  upon 
rehearing  establishes  the  capacity  of  the 
testator  to  make  a  will,  notwithstanding 
his  very  poor  physical  condition,  due  to 
pulmonary  tuberculosis,  and  the  genuine- 
ness of  the  will,  notwithstanding  the  in- 
ability of  the  scrivener  to  understand  the 
Caddo  tongue  in  which  the  testator  com- 
municated his  wishes  to  the  scrivener. 
Estate  of  Charles  E.  Adams,  Caddo  Allot- 
tee No.  840,  Prolate  11689-Jt5,  A-24684 
(Nov.  17,  1950) 

A  substantive  regulation  governing  the 
creation  of  a  valid  obligation  to  provide 
compensation  for  care  rendered  to  an  In- 
dian during  his  lifetime  should  not  be  ap- 
plied retroactively  in  disposing  of  claims 
which  relate  to  a  period  antedating  the 
promulgation  of  the  regulation. 

A  promise  to  pay  compensation  for  serv- 
ices alleged  to  have  been  rendered  in  tak- 
ing care  of  an  Indian  decedent  during  his 
lifetime  by  persons  unrelated  to  him  by 
blood  will  not  be  implied  where  the  record 
is  devoid  of  any  showing  that  the  claimants 
ever  asserted  a  claim  for  compensation  dur- 
ing the  period  when  the  services  were 
rendered. 

Estate  of  James  Roberts,  Deceased  Fort 
Peck  Allottee  No.  1615,  IA-37  (Dec  28 
1950) 
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Under  the  law  of  the  State  of  Oklahoma, 
a  child  born  in  wedlock  is  presumed  to  be 
the  legitimate  issue  of  the  marriage,  and 
the  presumption  of  legitimacy  may  be  ques- 
tioned only  by  the  husband  or  wife  or  by 
the  descendant  of  one  or  both  of  them. 

A  finding  of  legitimacy  will  not  be  dis- 
turbed on  appeal  where  such  finding  is 
abundantly  supported  by  evidence  in  the 
record  of  the  particular  proceeding  and 
also  by  evidence  presented  in  prior  depart- 
mental proceedings  where  that  issue  was 
pertinent. 

Estate  of  Holla  AYarrior,  Ponca  Allottee 
No.  51,,  IA-36  (Jan.  8, 1951) 

A  request  for  the  reconsideration  of  a 
final  department  order  of  escheat  will  be 
denied  where  the  petition  and  supporting 
papers  fail  to  show  persuasively  that  the 
decision  reached  an  improper  or  unjust 
result. 

Estate  of  Mcschach  (Mace)  Tipton,  Pub- 
lic Domain  Allottee  No.  26,  IA-14  (Jan. 
11,  1951  ) 

A  claim  against  the  estate  of  a  deceased 
Indian,  which  is  based  on  a  cash  loan  al- 
leged to  have  been  made  to  the  decedent 
by  the  claimant,  and  as  security  for  which 
the  decedent  is  alleged  to  have  given  a 
mortgage  on  livestock,  may  be  properly 
proved  only  by  the  production  of  the  note 
and  mortgage  evidencing  the  loan,  or  au- 
thenticated copies  thereof. 

Statutory  provisions  prohibiting  any  per- 
son employed  in  Indian  affairs  from  having 
any  interest  or  concern  in  any  trade  with 
the  Indians,  except  for,  or  on  account  of, 
the  U.S.,  precludes  the  allowance  of  a 
claim  for  compensation  made  against  the 
estate  of  a  deceased  Indian  by  one  who 
wTas  an  employee  of  the  Indian  Service  dur- 
ing the  period  when  the  alleged  services 
were  rendered  to  the  decedent. 
Estate  of  Fred  White  Eagle,  Deceased  Fort 
Peck  Allottee  No.  1026,  IA-35  (Mar.  27, 
1951) 

A  claim  for  care  of  the  decedent  by  her 
sister  must  be  disallowed  in  the  absence 
of  an  agreement  between  them  for  com- 
pensation. 
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A  claim  for  funeral  expenses  may  be  al- 
lowed, even  though  made  by  a  sister  of  the 
decedent  30  years  after  her  death,  when 
the  determination  of  the  heirship  made  in 
her  estate  has  been  reopened  and,  as  a  re- 
sult, the  sister,  who  had  previously  been 
determined  to  be  one  of  the  heirs,  has  been 
excluded  from  any  share  in  the  estate. 

Any  claim  to  share  in  an  Indian  estate 
inconsistent  with  the  law  of  a  State  made 
applicable  to  restricted  Indian  property 
must  be  rejected. 

Estate    of    Bella    Red    Woman    or    Holy 
Woman,  IA-55   (July  13,  1951) 

A  contention  that  an  Indian  testator  was 
in  an  intoxicated  condition  when  he  made 
and  executed  his  will  must  be  rejected 
when  the  will  was  executed  in  an  Indian 
Agency  office,  and  the  attesting  witnesses 
to  the  will  testified  that  the  testator  ap- 
peared to  be  in  the  possession  of  his  facul- 
ties at  the  time  of  the  execution  of  the 
will. 

The  fact  that  two  nieces  of  the  testator, 
with  whom  he  had  lived  for  many  years, 
and  who  were  among  the  minor  benefici- 
aries of  his  will,  may  have  driven  him  to 
the  Indian  agency  office  where  the  will  was 
made  is  no  indication  that  the  will  was  ob- 
tained by  the  undue  influence  of  the  nieces. 

An  Indian's  will,  made  in  an  Indian 
agency  office,  is  valid,  notwithstanding  the 
fact  that  it  consists  of  a  printed  form  to 
which  an  unauthenticated  sticker  contain- 
ing the  specific  devises  made  by  the  testa- 
tor is  attached,  when  the  contents  of  the 
will  are  authenticated  by  the  testimony  of 
a  witness  who  interpreted  the  testator's 
wishes  to  the  scrivener  of  the  will,  and  the 
wTill  remained  in  the  custody  of  the  Indian 
agency  officials  at  all  times  subsequent  to 
its  execution. 

A  will  executed  by  an  Indian  testator 
will  not  be  deemed  to  have  been  revoked 
by  the  execution  of  a  second  will  when  the 
testator,  while  still  living,  made  a  sworn 
statement  from  which  it  is  clear  that  the 
first  wTill  still  expressed  his  wishes  con- 
cerning the  disposition  of  his  estate  and 
the  second  will  did  not. 
Estate  of  Charley  Kowtahlikt,  IA-53  (Aug. 
1,1951) 
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In  a  case  of  disputed  heirship  to  an  In- 
dian estate,  the  finding  of  the  Examiner  of 
Inheritance,  which  is  supported  by  the 
weight  of  the  evidence  and  which  is  in  ac- 
cord with  the  determinations  of  family 
relationships  made  in  prior  departmental 
probate  cases,  wTill  not  be  disturbed. 
Estate  of  Samuel  White  Biard,  Probate  No. 
37723-19J,6,  IA-39  (Sept.  4,  1951) 

In  a  case  in  which  the  testamentary 
capacity  of  the  testator  is  attacked,  and 
the  evidence  concerning  the  competency 
of  the  testator  is  conflicting,  the  conclu- 
sion of  the  Examiner  of  Inheritance  who 
had  the  opportunity  to  observe  the  wit- 
nesses, that  the  testator  was  competent  to 
make  a  will  will  not  be  disturbed. 
Estate  of  Ko-Tay  (Stephen),  Deceased 
Kiowa  Allottee  No.  2156,  IA-48  (Sept.  10, 
1951) 

The  lack  of  comprehension  of  an  aged 
Indian  testatrix  of  the  full  import  of  busi- 
ness transactions,  her  indulgency  occa- 
sionally in  emotional  outbursts,  and  the 
lack  of  clarity  in  her  motives  for  selecting 
the  beneficiary  to  her  estate  are  insuffi- 
cient to  establish  that  at  the  time  of  mak- 
ing her  will  she  was  in  such  a  state  of 
senile  dementia  as  to  lack  testamentary 
capacity. 

Estate  of  Movogah  Jackson  George  (Mo- 
bacah  Jackson  or  Mo-vo-gah  Jackson), 
Probate  11797-51,  IA-65  (Oct.  5,  1951) 

When  the  testimony  of  witnesses  in  an 
Indian  probate  proceeding  is  crucial,  and 
the  parties  involved  in  the  proceeding  are 
not  represented  by  counsel,  the  Examiner 
of  Inheritance  should  take  the  initiative 
in  compelling  the  attendance  of  such  wit- 
nesses by  the  issuance  of  subpoenas. 
Estate  of  Elizabeth  Chasing  Hawk,  Pro- 
bate 1593-51,  IA-15  (Nov.  29,  1951) 

The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress expressly  directs  otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes 
findings  regarding  the  marital  status  of  the 
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deceased  Indian  and  the  legitimacy  of  his 
children,  the  Secretary  is  not  bound  by  the 
provisions  of  State  or  territorial  law  on 
the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent,  an 
Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
another  Indian  woman,  by  whom  he  had  a 
child,  the  evidence  warrants  findings  that 
the  decedent,  by  Indian  custom,  divorced 
the  first  woman  and  married  the  second 
woman.  For  purposes  of  inheritance,  in  so 
far  as  restricted  Indian  estates  are  con- 
cerned, an  Indian  child  is  regarded  as  the 
legitimate  issue  of  its  father  and  is  en- 
titled to  inherit  from  the  father,  irrespec- 
tive of  whether  a  legally  valid  marital 
relationship  existed  between  the  parents. 
Estate  of  Joseph  Carter  (Waw-Pe-Che- 
Quan),  Prolate  2359-49,  IA-17  (Dec.  13, 
1951) 

An  appeal  from  a  decision  of  an  Exam- 
iner of  Inheritance  denying  a  petition  for 
rehearing  in  an  Indian  probate  proceeding 
must  set  forth  the  reasons  for  the  appeal. 
Estate  of  Mary  Williams,  Nicodemus 
Gray,  Flathead  Allottee  No.  2459,  Probate 
1958-51,  IA-73  (Feb.  7,  1952) 

A  request  for  reconsideration  of  the  ac- 
tion of  the  Department  in  approving  the 
will  of  a  deceased  native  of  Alaska,  which 
is  based  on  an  allegation  of  undue  influence 
will  be  denied  where  no  evidence  is  fur- 
nished in  support  of  the  allegation. 

Where  the  description  contained  in  a 
devise  in  a  will  is  incomplete,  the  devise 
may  properly  be  construed  to  convey  the 
property  intended  to  be  conveyed  by  the 
testator. 

Estates  of  St.  Clair  Johnson,  Probate  7298- 
45,  IA-9  (Mar.  11, 1952) 

It  is  proper  to  deny  a  petition  for  re- 
hearing in  the  matter  of  the  approval  of  the 
last  will  and  testament  of  a  deceased  In- 
dian where  attesting  witnesses  give  clear 
and  positive  testimony  that  the  testator 
possessed  the  requisite  testamentary  ca- 
pacity, fully  understood  the  provisions  of 
the  will,  and  the  will  was  properly  exe- 
cuted. 
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The  mere  fact  that  a  beneficiary  in  a  will 
was  in  position  to  exert  undue  influence 
on  the  testator  is  insufficient  to  establish 
the  invalidity  of  the  will,  when  convincing 
proof  that  the  beneficiary  actually  exerted 
undue  influence  is  lacking. 
Estate  of  Henry  Potiye,  Kiowa  Allottee  No. 
8051,  Probate  8975-51,  IA-71  (Apr.  2, 
1952) 

A  mother's  claim  for  expenses  in  con- 
nection with  the  last  illness  of  her  son 
will  be  denied  in  the  absence  of  a  showing 
that  such  expenses  were  incurred  pursuant 
to  a  promise  on  the  part  of  the  decedent 
to  compensate  the  mother  for  the  expendi- 
tures. 

Estate  of  Abner  H.  Hall,  Deceased  Black- 
feet  Allottee  No.  751,  IA-76  (Apr.  3,  1952) 

A  petition  for  rehearing,  based  upon  evi- 
dence which  fails  effectively  to  controvert 
the  basis  for  the  initial  decision  in  the  mat- 
ter, will  be  rejected. 

Where,  as  the  result  of  a  routine  exami- 
nation of  a  <-tse  record  relating  to  an  un- 
distributed  estate,  it  appears  that  an  heir 
of  a  deceased  Indian  allottee  was  known 
but  inadvertently  omitted  from  the  deter- 
mination of  heirs,  the  Secretary  may,  not- 
withstanding the  omitted  heir's  failure  to 
request  a  rehearing,  order  the  reopening 
of  the  estate  for  the  purpose  of  redeter- 
mining the  heirs. 

le  of  Fred  Grinnell,  Fort  Berthold 
Allottee  No.  1938,  Probate  No.  4578-50, 
IA-30  (Apr.  7,  1952) 

The  informality  of  an  instrument, 
which  is  properly  executed  and  witnessed, 
does  not  affect  its  validity  as  a  last  will 
and  testament  where  it  is  shown  by  com- 
petent evidence  that  the  instrument  repre- 
sented the  wishes  of  the  testator  with 
respect  to  the  disposition  of  his  property. 
Estate  of  James  Charges  Enemy,  Pine 
Ridge  Allottee  No.  6393,  Probate  13917-51, 
IA-69  (Apr.  8,  1952) 

Where  a  claim  has  been  approved  by  the 
Department  for  payment  out  of  the  re- 
stricted moneys  of  an  individual  Indian, 
the  claim  is  properly  allowable  against  the 
estate  of  the  Indian  upon  his  death  and 
may  be  paid  out  of  restricted  moneys  ac- 
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crued   or   accruing   to   the   credit   of  the 
estate. 

Where  the  Department  found  in  1919, 
in  connection  with  the  probate  of  an  In- 
dian estate,  that  the  estate  had  a  valid 
claim  against  an  Indian  on  account  of  un- 
just enrichment,  and  the  Indian  not  only- 
failed  to  make  any  objection  to  the  finding 
but  agreed  to  make  restitution,  and  the 
validity  of  the  claim  was  subsequently  con- 
firmed by  ancillary  departmental  action 
taken  in  1944  during  the  lifetime  of  the 
Indian,  without  any  objection  being  raised 
by  him,  and  the  Indian  later  died  without 
restitution  in  full  having  been  made,  it 
was  thereafter  too  late  for  objection  to  be 
made  on  behalf  of  his  estate  against  the 
validity  of  the  claim  for  unjust  enrichment. 

The  regulations  (25  CFR  81.24)  apply- 
ing to  claims  against  Indian  estates  the 
provisions  of  State  laws  on  limitations  of 
actions  applies  only  to  claims  of  non-In- 
dians, and  it  has  no  application  where  the 
claimant  is  an  Indian. 

A  claim  against  the  estate  of  an  Indian 
decedent  will  not  be  allowed  when  the 
claimant  fails  to  submit  convincing  evi- 
dence of  the  unpaid  balance  of  his  alleged 
claim. 

Estate  of  Henry  Murdoch,  Deceased  Mexi- 
can Kickapoo,  Allottee  No.  122,  Probate 
10947-51,  IA-77  (Apr.  8, 1952) 

A  divorce  by  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the 
parties  to  the  marriage.  An  actual  separa- 
tion plus  an  intention,  on  the  part  of  one 
of  the  parties  at  the  time  of  the  separa- 
tion or  during  the  separation,  that  the 
separation  shall  be  permanent  is  sufficient 
to  dissolve  the  ties  of  either  a  ceremonial 
or  an  Indian  custom  marriage. 

The  filing  of  a  suit  for  divorce  in  a  State 
court  subsequent  to  the  accomplishment  of 
an  Indian-custom  divorce,  and  the  making 
of  separate-maintenance  payments  in  ac- 
cordance with  a  decree  entered  by  the  court 
on  a  cross-petition,  would  not  have  the  legal 
effect  of  setting  aside  the  Indian-custom 
divorce. 

Estate  of  Hugh  (William)  Sloat,  Absentee 
Shawnee  Allottee  No.  446,  Probate 
51,  IA-74  (Apr.  10,  1952) 


INDIANS— Continued 
PROBATE — Continued 

A  petition  for  the  reopening  of  Indian 
heirship  proceedings  must  be  submitted 
within  the  period  of  time  prescribed  in 
the  departmental  regulations. 
Estate  of  Abel  Gravelle,  Flathead  Allottee 
No.  1886,  Probate  16691-51,  IA-75  (Apr.  11, 
1952) 

The  statutory  authority  of  the  Secretary 
of  the  Interior  to  determine  the  heirs  of 
deceased  Indians  carries  with  it,  by  neces- 
sary implication,  the  authority  to  deter- 
mine whether  a  particular  Indian  is 
deceased ;  and,  in  a  proper  case,  the  Secre- 
tary of  the  Interior  may  rely  upon  a 
presumption  of  death  and  order  the  dis- 
tribution of  the  restricted  estate  of  the 
decedent. 

When  an  Indian  has  been  absent  from 
his  home  for  32  years,  without  any  in- 
formation being  received  concerning  his 
whereabouts  or  continued  existence,  and 
the  circumstances  of  the  case  indicate  that 
no  other  presumed  explanation  of  the  long 
absence  would  be  as  convincing  as  the 
presumption  of  his  death  during  that 
period,  it  is  proper  for  the  Secretary  of  the 
Interior  to  presume  his  death  and  to  set 
in  motion  proceedings  for  the  determina- 
tion of  his  heirs  and  the  distribution  of 
his  restricted  estate. 

Determination  of  Heirs  of  Columbus  Tulee, 
M-36127  (Apr.  17, 1952) 

An  Indian  custom  adoption,  alleged  to 
have  been  made  prior  to  the  effective  date 
of  the  act  of  July  8,  1940  (54  Stat.  746, 
25  U.S.C.  373a,  1946  Ed.),  cannot  be  recog- 
nized as  valid  unless  the  adoption  is 
recorded,  as  provided  in  the  act,  during  the 
lifetime  of  the  adoptive  parent. 

A  claim  against  an  Indian  estate  which 
is  not  supported  by  the  convincing  evidence 
required  by  25  CFR  81.23(d),  and  which 
was  not  filed  within  the  time  required  by 
25  CFR  81.23(e),  cannot  be  allowed. 
Estate  of  Mark  Fish  Guts,  Probate  16280- 
51,  IA-79  (Apr.  21, 1952) 

All  interested  parties  must  be  given  the 
opportunity  to  cross-examine  witnesses 
who  present  testimony  in  connection  with 
the  probate  of  a  will,  as  prescribed  in  25 
CFR  81.10. 
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When  the  validity  of  a  will  is  contested, 
reasonable  effort  must  be  made  to  obtain 
the  testimony  of  the  attesting  witnesses  to 
the  will  as  required  in  25  CFR  81.12. 

When  the  validity  of  a  will  is  contested 
on  the  ground  that  it  was  obtained  by  un- 
due influence,  and  an  attesting  witness  to 
the  will  who  made  an  affidavit  to  the  effect 
that  the  will  represented  the  wishes  of  the 
testator  subsequently  gives  conflicting  testi- 
mony to  the  effect  that  the  testator  stated 
after  the  will  had  been  read  to  him  that  it 
was  not  drawn  as  he,  but  as  other,  wanted 
it,  there  is  sufficient  evidence  to  warrant 
a  rehearing. 

Estate  of  Balaw  Cozad,  Probate  16Jf50-51, 
IA-72  (Apr.  28, 1952) 

A  motion  to  hold  in  abeyance  a  final  de- 
partmental decision  in  an  Indian  probate 
proceeding  will  be  denied  when  the  request 
merely  reiterates  a  similar  one  made  to 
and  considered  by  the  Department  before 
the  decision  was  rendered. 
Estate  of  Henry  Potiye,  Deceased  Kiowa 
Allottee  No.  3051,  Probate  8975-51,  IA-71 
(May  15, 1952) 

The  fact  that  the  sole  beneficiary  under 
a  will  may  have  been  in  position  to  exert 
undue  influence  on  the  testatrix  is  insuffi- 
cient to  establish  the  invalidity  of  a  will, 
where  convincing  evidence  that  such  undue 
influence  was  actually  exerted  has  not  been 
furnished. 

General  testimony  concerning  the  mental 
condition  of  a  testatrix  by  witnesses  who 
were  not  present  at  the  time  of  the  execu- 
tion of  a  will  and  some  of  whom  were  inter- 
ested in  the  outcome  of  the  case,  with 
others  unable  to  tie  their  testimony  con- 
cerning mental  condition  to  a  date  approx- 
imating that  of  the  execution  of  the  will,  is 
not  sufficient  to  overcome  the  testimony 
of  the  subscribing  witnesses  that  the  testa- 
tor possessed  testamentary  capacity  at 
the  time  of  the  execution  of  the  will. 
Estate  of  An-Na-Ne,  Deceased  Caddo  Al- 
lottee No.  98,  Probate  17499-45,  A-24225 
(June  11,  1952) 

A  claim  for  care  given  a  deceased  Indian 
during  his  lifetime  by  one  claiming  to  be 
a  close  relative  will  not  be  allowed  in  the 
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absence  of  evidence  showing  that  the  care 
was  given  pursuant  to  a  promise  of  com- 
pensation on  the  part  of  the  decedent  and 
that  payment  was  expected  by  the  claim- 
ant. 

A  claim  of  the  right  to  inherit  an  interest 
in  a  deceased  Indian's  estate  must  be  re- 
jected where  the  entire  estate  of  the  de- 
cedent was  disposed  of  by  a  valid  will  in 
which  no  provision  was  made  for  the  claim- 
ant. 

Estate  of  Tah-Kah-Per  (Post  Oak  Jim), 
Deceased  Comanche  Allottee  No.  1907,  Pro- 
bate  1102-52,  IA-86  (June  24,  1952) 

A  claim  against  an  Indian  estate  for 
loans  made  to  the  decedent  will  be  allowed 
when  the  claimant  submits  convincing  evi- 
dence of  his  claim,  such  as  a  canceled 
check,  a  note,  a  receipt  for  repayment,  and 
notebooks  showing  entries  of  a  running  ac- 
count, and  there  is  no  evidence  in  the  rec- 
ord to  controvert  the  claim  or  the  amount 
of  the  claim. 

Estate  of  Henry  Murdock,  Deceased  Mexi- 
can Kickapoo  Allottee  No.  122,  Probate 
10947-51,  IA-77  (July  29,  1952) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  filed  more  than  33  years 
after  the  Department  had  determined  the 
heir  of  the  Indian  decedent  must  be  denied 
on  the  ground  it  was  not  submitted  within 
the  period  of  time  prescribed  in  the  depart- 
mental regulations. 

Estate  of  Frank  Belille,  Deceased  Lac 
Courte  Oreille  No.  613,  Probate  Nos.  111903- 
17,  7946-52,  IA-87  (Aug.  13,  1952) 

A  petition  for  the  reopening  of  an  In- 
dian heirship  proceeding  filed  more  than 
25  years  after  the  Department  had  deter- 
mined the  heirs  of  the  Indian  decedent,  and 
more  than  25  years  after  the  petitioner  be- 
came of  age,  will  be  denied  on  the  ground 
that  it  was  not  submitted  within  the  period 
of  time  prescribed  by  the  departmental 
regulations. 

Estate  of  Ellen  Crow  Woman,  Oglala  Sioux 
Allottee  No.  804,  Probate  6800-27,  11827- 
51,  IA-90  (Sept.  12, 1952) 

A  petition  for  rehearing  filed  with  an 
Examiner  of  Inheritance  may  be  dismissed 
by  the  Examiner  when  it  has  been  filed 
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after  the  expiration  of  the  time  for  filing 
such  a  petition  allowed  by  the  probate  reg- 
ulations. 

Under  the  same  regulations  an  appeal 
may  not  be  taken  from  the  decision  of  an 
Examiner  of  Inheritance  on  a  petition  for 
rehearing  before  the  Examiner  has  ren- 
dered his  decision. 

Estate  of  John  Naranjo,  Probate  6244-52, 
IA-95  (Apr.  30,  1953) 

Where  the  evidence  adduced  at  probate 
hearing  and  rehearing  supports  the  heir- 
ship findings  of  an  Examiner  of  Inherit- 
ance, a  further  hearing  will  not  be  ordered 
to  enable  an  appellant  to  attempt  to  prove 
her  allegation  of  perjury  by  one  of  the 
heirs  who  testified  at  the  rehearing  when 
the  charge  is  wholly  unsupported,  the  ap- 
pellant failed  to  appear  at  the  rehearing, 
and  the  charge  of  perjury  is  inherently 
incredible  in  view  of  the  fact  that  it  is 
extremely  unlikely  that  the  heirs  would 
obtain  any  income  from  the  estate  in  the 
foreseeable  future. 

Estate  of  Michael  Lenoir,  Probate  No.  172- 
52,  IA-98  (May  12,  1953) 

Where  a  hearing  has  been  held  and  a 
will  disapproved  and  at  another  hearing 
a  prior  will  has  been  approved  and  no 
appeal  has  been  taken  from  either  finding, 
a  request  for  rehearing  after  the  will  has 
been  admitted  to  probate  will  be  denied. 
Estate  of  Edmund  Kenworthy,  Deceased 
Unallotted  Osage  Indian,  M-36166  (May 
26,  1953) 

The  provisions  of  the  Blackfeet  Law 
and  Order  Code,  as  adopted  in  1937, 
abolished  marriage  by  Indian  custom 
among  members  of  the  Tribe  and  subjected 
them  to  the  laws  of  the  State  of  Mon- 
tana. 

Where  an  Indian  man  and  woman  live 
together  and  hold  themselves  out  publicly 
as  husband  and  wife  for  a  period  of  nearly 
10  years,  the  relationship  becomes  a  valid 
marriage  under  the  laws  of  Montana. 
Estate  of  James  Earrings,  Prolate  3521- 
52,  IA-104  (June  16,  1953) 

Affidavits  concerning  the  mental  condi- 
tion of  an  Indian  testatrix  prior  to  the 
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execution  of  her  last  will  by  persons  who 
were  not  present  when  the  will  was  execut- 
ed are  insufficient  to  overcome  affidavits  by 
the  two  attesting  witnesses,  both  of  whom 
stated  that  the  testatrix  was  competent  to 
make  the  will  and  that  she  was  free  from 
undue  influence,  coercion,  or  fear. 
Estate  of  Mary  Susan,  IA-105  (July  14, 
1953) 

Although  a  divorce  proceeding  involving 
an  Indian  couple  who  had  been  married  by 
ceremony  may  have  been  ineffective  due 
to  failure  to  enter  a  formal  decree  of 
divorce,  the  parties  must  be  deemed  to  have 
been  divorced  by  Indian  custom  when  they 
separated  soon  after  the  divorce  proceed- 
ing and  ceased  to  live  together  as  husband 
and  wife. 

Estate  of  Mary  Robedeaux,  Probate  12669- 
52,  IA-106  (Oct.  7,1953) 

The  Secretary  of  the  Interior  has  no 
jurisdiction  to  probate  interests  in  re- 
stricted or  trust  property  inherited  by  or 
devised  to  Indians  who  are  Canadian 
nationals. 

Probate  of  Estates  of  Canadian  Indians, 
M-36186  (Dec.  18,1953) 

There  is  no  departmental  regulation  that 
a  petition  for  rehearing  to  an  Examiner  of 
Inheritance,  Bur.  of  Indian  Affairs,  which 
is  not  based  upon  newly  discovered  evi- 
dence be  accompanied  by  sworn  statements 
of  disinterested  persons. 

When  a  petitioner  for  rehearing  fails  to 
serve  a  copy  of  his  petition  upon  an  adverse 
party  pursuant  to  an  order  of  an  Examiner 
of  Inheritance,  but  the  adverse  party  is 
not  harmed  thereby,  is  not  taken  by  sur- 
prise, and  answers  the  petition,  the  failure 
to  serve  the  petition  is  not  an  adequate 
ground  for  denying  the  same. 

When  there  was  insufficient  interroga- 
tion of  the  witnesses  at  the  hearing  to  bring 
out  the  complete  facts,  because  of  an  al- 
leged deceit  practiced  upon  the  appellant, 
and  the  appeal  presents  evidence  tending 
to  create  grave  doubts  as  to  the  correctness 
of  the  heirship  determination,  a  decision 
of  an  Examiner  of  Inheritance  denying  the 
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petition  for  rehearing  will  be  reversed,  and 
the  case  will  be  remanded  for  a  hearing. 
Estate  of  Jeanette  Scott  Edland,  Prolate 
No.  2214-53,  IA-107  (Jan.  6,  1954) 

In  a  case  in  which  the  testamentary  ca- 
pacity of  the  testatrix  is  attacked,  and  the 
evidence  concerning  the  competency  of  the 
testatrix  is  conflicting,  the  conclusion  of 
the  Examiner  of  Inheritance,  who  had  the 
opportunity  to  observe  the  witnesses,  that 
the  testatrix  was  competent  to  make  a  will, 
will  not  be  disturbed. 

Estate  of  Elizabeth  Chasing  Hawk,  Nee 
His  Red  Horse,  Deceased  Standing  Pock 
Sioux  Allottee  No.  8367,  IA-117  (Jan.  6. 
1954) 

A  petition  for  rehearing  filed  with  an 
Examiner  of  Inheritance  was  properly 
denied  by  the  Examiner  where  the  petition 
was  not  filed  within  the  period  prescribed 
by  the  applicable  regulations. 
Estate  of  Agatha  Quiltairre  (Qualtier), 
Probate  15508-53,  IA-114  (Jan.  11,  1954) 

When  the  surviving  husband  of  an  In- 
dian testator  is  given  full  opportunity  at 
probate  hearings  to  prove  his  assertion  that 
the  decedent  was  incompetent  to  execute 
a  valid  will,  and  an  Examiner  of  Inherit- 
ance determines,  based  on  the  evidence 
presented  at  the  hearings,  that  the  testator 
was  competent,  and  the  aggrieved  surviv- 
ing husband  fails  to  present  any  convincing 
arguments  or  new  evidence  in  his  petition 
for  rehearing  or  on  appeal  that  the  Exam- 
iner committed  any  error,  an  order  of  the 
Examiner  of  Inheritance  denying  the  peti- 
tion for  rehearing  will  be  affirmed,  and  the 
appeal  is  dismissed. 

Estate  of  Mary  Cobey,  Probate  13303-51, 
IA-110  (Jan.  18, 1954) 

A  holographic  will  made  by  a  Tlingit  In- 
dian Woman  of  Alaska  who  died  leaving 
trust  property  is  valid  as  a  disposition  of 
such  property,  notwithstanding  the  fact 
that  such  a  will  may  be  valid  under  the  ter- 
ritorial law  of  Alaska. 

Advancements  which  must  have  been 
made  against  nontrust  property  will  not 
be  considered  by  the  Department,  and  the 
allowance  of  such  advancements  is  not  in 
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any  event  permitted  by  the  Department's 
probate  regulations. 

Estate  of  Matilda  K.  Tamaree,  Probate 
116^0-53,  IA-118   (Jan.  IS,  1954) 

The  decision  of  an  Examiner  of  In- 
heritance denying  a  petition  for  rehearing 
will  be  affirmed  where  affidavits  furnished 
to  support  a  claim  of  relationship  to  the 
decedent  are  insufficient  to  overcome  con- 
trary testimony  of  persons  familiar  with 
the  family  history. 

Estates  of  George  and  Johfo  McLean,  Pro- 
bate 9330-53,  9331-53,  IA-113  (Feb.  10, 
1954) 

An  intention  to  revoke  a  will  must  be 
accompanied  by  the  necessary  physical  act 
by  which  the  will  is  actually  revoked  or 
destroyed. 

Estate  of  Bessie  Perschy,  Deceased  Com  (ni- 
che Allottee  No.  3418,  Probate  1829-54,  IA- 
123  (Apr.  28, 1954) 

An  Examiner  of  Inheritance  cannot  ex- 
tend the  60-day  period  within  which  a 
petition  for  rehearing  may  be  filed.  Neither 
can  the  parties  to  an  Indian  Probate  pro- 
ceeding stipulate  to  extend  such  period. 
Estate  of  Jeanette  Halfmoon,  Probate  No. 
21 71-53,  IA-120  (May  5,  1954) 

In  a  case  of  disputed  heirship  to  an  In- 
dian  estate,  the  finding  of  the  Examiner 
of  Inheritance,  which  is  supported  by  the 
weight  of  the  evidence,  and  which  is  in 
accord  with  a  departmental  determination 
of  family  relationships  made  in  a  prior 
probate  case,  will  not  be  disturbed. 
Estate  of  Alvira  (Theresa)  Connolly — 
Probate  7541-5 4,  IA-127  (July  26, 1954) 

An  intention  to  revoke  a  will  must  be 
/accompanied  by  the  necessary  physical 
act  by  which  the  will  is  actually  revoked 
or  destroyed. 

Merle  C.  Wade,  10  File  9938-54.  IA-138 
(July  27, 1954) 

Testimony  essential  to  a  proper  determi- 
nation of  the  question  whether  a  deceased 
Indian  was  or  was  not  competent  to  make 
his  will  should  be  obtained.  This  would 
include  testimony  of  the  doctors  who  at- 
tended the  testator  during  his  last  illness 
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when  the  will  was  executed,  and  the  testi- 
mony of  a  nurse  who  acted  as  an  attesting 
witness  to  the  testator's  will. 
Estate  of  Kip  Norigan,  Prolate  7906-52, 
IA-112   (Aug.  3,  1954) 

In  a  case  of  disputed  heirship  to  an 
Indian  estate,  the  findings  of  the  Examiner 
of  Inheritance  which  is  supported  by  the 
weight  of  evidence  and  which  is  in  accord 
with  departmental  determinations  of  fam- 
ily relationships  made  in  prior  probate 
cases,  will  not  be  disturbed  on  appeal. 
Estate  of  Poiv-We-To-Waup  {Guy),  Co- 
manche Allottee  No.  2453,  Probate  2131-54, 
IA-137  (Sept.  28,  1954) 

A  petition  for  reopening  an  Indian  heir- 
ship proceeding  filed  more  than  12  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent  must  be  de- 
nied on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in 
the  Department  regulations. 
Estate  of  Leighton  Salakike  (Clayton 
Boob),  Quinaielt  Allottee  No.  388,  Probate 
9083-54,  IA-134  (Sept.  29,  1954) 

It  is  proper  for  an  Examiner  of  Inherit- 
ance to  disallow  a  claim  against  an  Indian's 
estate,  which  was  not  filed  within  the  pe- 
riod prescribed  by  the  regulations. 
Estate  of  Zate-Kau-Kau-Komah  {Frank 
Odlety),  Kiowa  Allottee  No.  1385,  Probate 
2046-54,  IA-145  (Oct.  8,  1954) 

The  denial  by  an  Examiner  of  Inherit- 
ance of  a  petition  for  rehearing  on  the 
ground  that  it  failed  to  comply  with  the 
probate  regulations,  in  that  the  petitioner 
failed  to  submit  the  required  supporting 
affidavits,  will  not  be  disturbed  on  appeal. 
Estate  of  Moses  Neaman,  Probate  11874-54, 
IA-146  (Oct.  28, 1954) 
RELIEF  OF  DISTRESS 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  :;:  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend  under 
such  contracts  moneys  appropriated  by 
Congress  "for  the  *  *  *  social  welfare,  in- 
cluding relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
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with  a  State  for  the  furnishing  by  the  State 
to  Indians  on  reservations  of  old-age  assist- 
ance, aid  to  the  needy  blind,  and  aid  to 
dependent  children,  which  are  the  types  of 
assistance  contemplated  by  the  Social  Se- 
curity Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
Johnson-O'Malley  Act,  of  old-age  assis- 
tance, aid  to  the  needy  blind,  and  aid  to 
dependent  children  among  Indians  on  res- 
ervations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  under 
the  Social  Security  Act  to  the  same  extent 
as  other  citizens,  a  special  contract  under 
the  Johnson-O'Malley  Act  between  the  Sec- 
retary of  the  Interior  and  a  State  to  secure 
for  reservation  Indians  the  very  same  as- 
sistance, to  be  financed  in  part  out  of  Fed- 
eral funds  appropriated  to  this  Department 
for  purposes  unconnected  with  the  admin- 
istration of  the  Social  Security  Act,  would 
have  the  effect  of  partially  relieving  the 
State  of  its  obligations  under  the  Social 
Security  Act. 

Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

SOCIAL  WELFARE 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend  un- 
der such  contracts  moneys  appropriated 
by  Congress  "for  the  *  *  *  social  welfare, 
including  relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the  State 
to  Indians  on  reservations  of  old-age  as- 
sistance, aid  to  the  needy  blind,  and  aid  to 
dependent  children,  which  are  the  types  of 
assistance  contemplated  by  the  Social  Se- 
curity Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
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Johnson-O'Malley  Act,  of  old-age  assis- 
tance, aid  to  the  needy  blind,  and  aid  to 
dependent  children  among  Indians  on 
reservations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  un- 
der the  Social  Security  Act  to  the  same 
extent  as  other  citizens,  a  special  contract 
under  the  Johnson-O'Malley  Act  between 
the  Secretary  of  the  Interior  and  a  State 
to  secure  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  part  out 
of  Federal  funds  appropriated  to  this  De- 
partment for  purposes  unconnected  with 
the  administration  of  the  Social  Security 
Act,  would  have  the  effect  of  partially  re- 
lieving the  State  of  its  obligations  under 
the  Social  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 
TAXATION 

Questions  submitted  by  Supt.  Winne- 
bago Indian  Agency  concerning  the  pay- 
ment of  taxes  by  Indians  and  Indian 
chartered  corporations  under  his  jurisdic- 
tion. 

Letter  to  G.  E.  Parker,  Supt. — sgd.  Asst. 
Sec.  (July  10, 1943) 

Type  of  information  which  should  ac- 
company tax  exempt  certificates  as  out- 
lined in  a  memorandum  dated  December 
5,  1942. 
Memorandum  (July  15,  1943) 

Approval  of  tax  exemption  certificates, 
particularly  one  covering  purchased  lands 
of  Irene  Arkansas,  a  deceased  Miss- 
Choctaw  Indian.  Question  has  been  raised 
re  authority  of  the  Supt.  to  make  a  selec- 
tion of  tax  exempt  lands  on  behalf  of  the 
Indian  owner. 
Memorandum  (July  21,  1943) 

Submission  of  tax  exempt  certificates  de- 
pendent upon  whether  restrictions  on  pur- 
chased lands  were  executed  by  the  1928  act 
should  await  outcome  of  Williams  v. 
Bushyhead,  et  al. 
Memorandum  (July  29,  1943) 

An  action  to  enjoin  the  sale  of  30  parcels 
of  tax-exempt  Indian  property.  Let.  to  A.G. 
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rewritten  by  Lavender,  sgd.  Oscar  Chap- 
man, Asst.  Sec'y. 

United  States  v.  Board  of  County  Commis- 
sioners of  Osage  County,  et  al.  (July  31, 
1943) 

Requesting  action  looking  to  refund  of 
taxes  paid  to  which  Indian  owners  are  en- 
titled to  under  the  law.  Letter  to  A.  G. 
rewritten  by  Kloth,  sgd.  Oscar  L.  Chapman, 
Asst.  Se&y. 

United  States  of  America  v.  Board  of 
County  Commissioners  of  Pawnee  County, 
Oklahoma,  et  al.  (Aug.  2,  1943) 

Let.  to  the  Attorney  General  regarding 
case  pending  in  the  District  court  of  Creek 
County,  Okla.,  to  cancel  tax  assessments 
against  lands  which  were  originally  al- 
lotted to  Parney  Sewell — by  Kloth  sur- 
named  Seagle  and  signed  by  Solicitor 
Gardner. 

Noah  Scw<  II  v.  //.  />.  Payne.  County  Treas- 
Wrer  of  ('ml:  County,  et  al.  (1-512-4$) 
(Aug.  20,  1943) 

Authority  of  the  Commission  of  Reve- 
nue of  X.C.  to  impose  the  sales  and  use 
taxes  levied  by  Schedule  E  of  the  N.C.  Rev. 
Act  of  1939,  as  amended,  upon  persons  who 
are  not  Indians,  and  who  are  engaged  in 
a  business  of  selling  tangible  personal 
property  within  the  boundaries  of  the 
Cherokee  Indian  Residence  in  Swain 
County,  N.C. 

Letter  to  Harry  MoMullam,  A.G.  of  N.C. 
sgd.  by  Harper  (Sept.  29,  1943) 

Are  purchases  made  by  individual  In- 
dians on  purchase  orders  issued  by  Indian 
Agency  superintendents  and  paid  for  out 
of  the  individual  Indians'  restricted  ac- 
counts subject  to  State  sales  taxes? 
Solicitor's  Opinion,  M-33339  (Dec.  24, 
1943) 

Taxes  and  penalties  assessed  and  col- 
lected by  Washington  County,  Oklahoma, 
against  approximately  150  acres  of  land 
owned  by  Reed  Wilson,  a  full-blood  Chero- 
kee Indian. 
Memorandum  (Jan.  19,  1944) 
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Noah  Tiller,  Tax  exemption  certificate. 
Memorandum  (Mar.  14,  1944) 

Right  of  an  allottee  or  his  heirs  to 
recover  taxes  under  the  act  of  June  11, 
1940  (54  Stat.  298,  25  U.S.C.  sec.  352c),  as 
amended  by  the  act  of  February  10,  1942 
(56  Stat.  87,  25  U.S.C.  sec.  352c). 
Memorandum  (June  10,  1944) 

Question  of  ad  valorem  taxation  of  re- 
stricted Five  Tribes  lands  and  jurisdiction 
of  the  court.  Spurious  class  action  as  affect- 
ing the  rights  of  persons  not  made  parties 
to  the  action  either  by  original  petition  or 
by  intervention.  Supt.  instructed  to  seek 
dismissal  of  suit  without  prejudice. 
Dovie  Tiger,  et  at.  v.  Board  of  County  Com- 
missioners of  Mcintosh  County,  Oklahoma 
(June  24,  1944) 

Duty  of  Secretary  of  the  Interior  to  Issue 
Certificates  of  Competency  to  Enrolled 
Members  of  the  Osage  Tribe  of  Indians 
of  Less  Than  One-half  Osage  Indian  Blood. 
Memorandum  (Aug.  1,  1945) 

U.S.  v.  Board  of  County  Commissioners 
of  Mcintosh  County,  Oklahoma,  et  al..  No. 
1401  Civil— In  the  U.S.  District  Court  for 
the  Eastern  District  of  Oklahoma. 

Recommending  that  an  appeal  be  taken 
to  the  U.S.  Circuit  Court  of  Appeals. 
Letter  to  Attorney  General  (Sept.  21, 1945) 

Authority  for  Taking  Title  in  the  Name 
of  the  United  States  in  Trust  for  the  Vari- 
ous Indian  Pueblos. 
Solicitor's  Opinion,  M-34262  (Jan.  5,  1946) 

Lands  purchased  by  a  Klamath  Indian 
prior  to  Feb.  24,  1942,  and  held  under  re- 
stricted deed  may  not  be  conveyed  to  U.S. 
in  trust  for  grantor  for  the  purpose  of 
placing  the  land  in  nontaxable  status. 
Marie  Garcia  N  orris  (Aug.  7,  1946) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to  ap- 
prove expenditures  from  Metlakatla  tribal 
funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
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delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
be  advisable  to  issue  instructions  of  a 
more  precise  character  than  were  given  in 
Order  No.  2326. 

Delegations    of    Power    to    Indian    Field 
Offices,  M-35027  (Mar.  2,  1948) 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

Indians  remain  restricted  and  tax  ex- 
empt after  the  allottee's  death  if  it  is  in- 
herited by  full-blood  Indian  heirs. 

Upon  the  sale  to  a  non-Indian  of  an  un- 
divided one-half  interest  in  restricted,  tax 
exempt  Indian  land  by  one  of  two  full- 
blood  Creek  Indians  who  had  inherited  the 
land,  and  the  subsequent  partition  of  the 
land  in  kind  between  the  non-Indian 
grantee  and  the  remaining  full-blood  In- 
dian heir,  the  tract  set  apart  to  the  Indian 
heir  is  restricted  and  tax  exempt. 
Land  Allotted  to  a  Full-Blood  Creek  Indian 
Pursuant  to  a  Partition  Proceeding,  M- 
36033  (May  29,  1950) 

Congress  has  the  power,  which  it  is  privi- 
leged to  exercise  at  any  time,  to  terminate 
Federal  supervision  and  control  over  In- 
dian Property  real  or  personal,  tribal  or 
individual.  Such  termination  of  Federal 
supervision  and  control  would  ordinarily 
carry  with  it  the  subjection  of  the  prop- 
erty to  State  taxation  even  without  a 
declaration  to  that  effect  by  the  termi- 
nating legislation. 

Thus,  no  legal  impediment  existed  to  ter- 
mination by  Congress  of  the  tax  immuni- 
ties enjoyed  by  Indians  allotted  under  the 
Sixth  Article  of  the  Treaty  with  the 
Omahas. 

However,  Indians  allotted  under  the 
General  Allotment  Act,  either  on  their  res- 
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ervations,  or  on  the  public  domain  in  the 
context  of  a  treaty  scheme,  or  agreement, 
expressed  or  implied,  enjoy  vested  rights 
to  the  exemption  of  their  lands  from  taxa- 
tion not  only  during  the  original  trust  pe- 
riod but  also  during  extensions  of  such 
trust  period,  and  such  rights  may  not  con- 
stitutionally be  terminated  by  the  Con- 
gress. 

The  tribal  lands  of  Indians  enjoy  no  im- 
munity from  State  taxation  which  can- 
not be  terminated  by  the  Congress.  This 
principle  is  also  applicable  to  lands  pur- 
chased by  the  Secretary  of  the  Interior  for 
Indian  tribes  with  the  funds  of  such  tribes 
pursuant  to  sec.  5  of  the  Indian  Reorgani- 
zation Act  of  June  18,  1934. 
Indian  Taw  Exemptions,  M-36197  (Dec.  31, 
1953) 

TRADERS 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Affairs 
is  not  dependent  upon  the  consent  of  the 
Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the 
sales  prices  at  which  traders  shall  sell 
goods  to  the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

A  claim  against  the  estate  of  a  deceased 
Indian,  which  is  based  on  a  cash  loan  al- 
leged to  have  been  made  to  the  decedent 
by  the  claimant,  and  as  security  for  which 
the  decedent  is  alleged  to  have  given  a 
mortgage  on  livestock,  may  be  properly 
proved  only  by  the  production  of  the  note 
and  mortgage  evidencing  the  loan,  or  au- 
thenticated copies  thereof. 

Statutory  provisions  prohibiting  any 
person  employed  in  Indian  affairs  from 
having  any  interest  or  concern  in  any  trade 
with  the  Indians,  except  for,  or  on  account 
of,  the  U.S.,  precludes  the  allowance  of  a 
claim  for  compensation  made  against  the 
estate  of  a  deceased  Indian  by  one  who 
was  an  employee  of  the  Indian  Service  dur- 
ing the  period  when  the  alleged  services 
were  rendered  to  the  decedent. 
Estate  of  Fred  White  Eagle,  Deceased 
Fort  Peck  Allottee  No.  1026,  IA-35  (Mar 
27, 1951) 


INDIANS— Continued 

TRIBAL  ENROLLMENT 

The  substantive  provisions  of  sec.  4  of 
the  act  of  June  15,  1934,  respecting  eligi- 
bility for  enrollment  in  the  Menominee 
Tribe,  have  been  superseded  by  the  pro- 
visions of  sec.  1  of  the  act  of  July  14, 1939, 
except  that  the  portion  of  sec.  4  of  the 
1934  act  dealing  with  the  enrollment  of 
persons  adopted  into  the  tribe  is  still  in 
effect. 

The  procedural  provisions  of  the  act  of 
June  15,  1934,  have  been  impliedly  re- 
pealed by  the  act  of  July  14, 1939. 

Under  the  present  law,  an  unenrolled  ap- 
plicant who  was  born  prior  to  June  15, 
1934,  of  an  enrolled  parent  or  parents  re- 
siding on  the  Menominee  reservation  at  the 
time  of  his  birth  is  entitled,  upon  the  pres- 
entation of  a  proper  birth  certificate,  to 
be  "automatically"  enrolled  as  a  member 
of  the  Menominee  Tribe  if  at  least  one  of 
his  parents  was  an  enrolled  member  of  the 
Tribe  and  such  applicant  possesses  at  least 
one-fourth  of  Menominee  Indian  blood 
(irrespective  of  the  derivation  of  such 
blood). 

An  unenrolled  applicant  properly  adopted 
by  the  Menominee  Tribe  is  entitled  to  en- 
rollment on  the  tribal  roll.  Eligibility  for 
adoption  depends  upon  the  possession  of  at 
least  one-fourth  of  Menominee  Indian  blood 
derived  through  an  ancestor  or  ancestors 
who  did  not  participate  in  the  Half  Breed 
Payment  of  1849. 

Enrollment  in  Menominee  Tribe,  M-36123 
(Mar.  19,1952) 
WELFARE 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend  un- 
der such  contracts  moneys  appropriated  by 
Congress  "for  the  *  *  *  social  welfare, 
including  relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the  State 
to  Indians  on  reservations  of  old-age  as- 
sistance, aid  to  the  needy  blind,  and  aid 
to  dependent  children,  which  are  the  types 
of  assistance  contemplated  by  the  Social 
Security  Act. 

The  appropriation  to  the  Department  un- 
der the  heading  "Welfare  of  Indians"  is 
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broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
Johnson-O'Malley  Act,  of  old-age  assis- 
tance, aid  to  the  needy  blind,  and  aid  to 
dependent  children  among  Indians  on  reser- 
vations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  un- 
der the  Social  Security  Act  to  the  same 
extent  as  other  citizens,  a  special  contract 
under  the  Johnson-O'Malley  Act  between 
the  Secretary  of  the  Interior  and  a  State 
to  secure  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  part  out 
of  Federal  funds  appropriated  to  this  De- 
partment for  purposes  unconnected  with 
the  administration  of  the  Social  Security 
Act,  would  have  the  effect  of  partially  re- 
lieving the  State  of  its  obligations  under 
the  Social  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

As  the  power  of  the  Secretary  with  re- 
spect to  the  granting  of  rights-of-way 
across  Indian  lands  for  oil  or  gas  pipelines 
is  wholly  discretionary,  the  Secretary  may 
grant  such  rights-of-way  subject  to  what- 
ever conditions  he  deems  to  be  appropriate. 

The  Secretary  has  the  legal  authority  to 
promulgate  a  regulation  requiring  all  ap- 
plicants for  rights-of-way  for  oil  or  gas 
pipelines  across  Indian  lands  to  agree  to 
operate  such  lines  as  common  carriers,  if 
he  deems  such  action  to  be  appropriate. 

A  policy  recommendation  is  made  that 
the  Secretary's  actions  in  the  discharge  of 
his  supervisory  functions  respecting  Indian 
lands  ought  to  be  motivated  by  considera- 
tions relating  to  the  welfare  of  the  Indians 
or  to  the  interests  of  the  Govt. ;  and  that, 
since  the  purpose  of  imposing  a  common- 
carrier  requirement  on  applicants  for 
rights-of-way  across  Indian  lands  for  oil 
or  gas  pipelines  would  be  to  promote  the 
interests  of  prospective  shippers  of  oil  or 
gas,  rather  than  to  promote  the  interests  of 
the  Indians  or  of  the  Govt.,  such  a  require- 
ment ought  not  to  be  imposed. 
Right s-of -Way  Over  Indian  Lands,  M- 
36095  (Aug.  6,  1951) 


INVENTIONS 

(See  also,  Patents  and  Copyrights) 
Re :  The  relative  rights  of  a  senior  coal 
mine  inspector  employed  by  the  Bureau  of 
Mines  and  the  United  States,  under  De- 
partmental Order  No.  1763,  to  an  invention 
consisting  of  a  machine  for  mechanical 
coal  mining. 
Charles  E.  Tibbals,  M-33210  (July  13, 1943) 

Relative  rights  under  Order  No.  1763, 
dated  Nov.  17,  1942,  of  the  United  States 
and  a  radio  engineer  employed  by  the  Di- 
vision of  Information  to  an  invention  in 
the  field  of  sound  recording. 
Solicitor's  Opinion,  M-33183  (Sept.  8, 1943) 

The  relative  rights  of  an  employee  of  the 
Bureau  of  Mines  and  the  United  States  to 
an  invention  of  a  process  for  carboniza- 
tion and  gasification  of  non-coking  coal 
under  departmental  Order  No.  1763,  dated 
Nov.  17,  1942. 
V.  F.  Parry,  M-33475  (Feb.  5,  1944) 

"Stereoblique  Plotter." 

Right  of  the  United  States  to  Invention 
made  by  Employees  of  the  Interior  Depart- 
ment. 

J.  L.  Buckmaster  d  J.  G.  Lewis,  M-33705 
(July  14, 1944) 

Rights  of  the  U.S.  in  invention  made  by 
employees  of  the  Interior  Department. 
Joseph  J.  Smith,  Ambrose  E.  Lynn,  Ed- 
ward W.  Callender,  M-33885  (Jan.  2, 1945) 

Rights  of  the  U.S.  in  Invention  Partici- 
pated    in      by     Employee     of     Interior 
Department. 
C.  H.  Howell,  M-33882  (Jan.  6,  1945) 

Rights  of  the  U.S.  in  Invention  Made  by 
Employee  of  the  Interior  Department. 
Hiram  B.  Humphrey,  M-33905    (Jan.  31, 
1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employees  of  the  Interior 
Department. 

Joseph  J.  Smith,  Ambrose  E.  Lynn,  M-33955 
(Feb.  12, 1945) 

Rights  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior 
Department.  Ireal  Winter,  Automatic 
Stoker. 

Solicitor's  Opinion,  M-33961  (Feb.  28, 1945) 
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Width  of  Line  Gauge. 
Mabel  V.  Davis,  M-33988  (Mar.  6,  1945) 

Rights  of  the  United  States  in  Invention 
by  Employee  of  the  Interior  Department. 
Charles  E.  Tibials,  M-33996  (Mar.  24, 
1945) 

Rights  of  the  United  States  in  Invention 
Made     by     Employee     of     the     Interior 
Department. 
Howard  R.  Hiller,  M-34016  (Mar.  31, 1945) 

Rights  of  the  Government  in  Invention 
Made     by     Employee     of     the     Interior 
Department. 
Paul  W.  Darstein,  M-34032  (May  10,  1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior 
Department. 

John  K  McNealeij—FWS,  M-34074   (May 
21,  1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employees  of  the  Interior 
Department. 

Carl  E.  Baird,  Paul  V.  Mullins,  M-34125 
(July  6, 1945) 

Rights  of  the  Government  in  Invention 
Made     by     Employee     of     the     Interior 
Department. 
Samuel  Judd,  M-34123   (July  6,  194.1) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Jack  Hansen,  M-34140  (July  28,  1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Edivard  F.   Courtney,   M-34148    (Aug    9, 
1945) 

Rights  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34169     (Aug     14 
1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's  Opinion,  M-34195  (Sept.  5, 1945) 
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Rights  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34202    (Sept.    17, 
1945) 

Rights  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-34234  (Oct.  4,  1945) 

Rights  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34240     (Nov.    20, 
1945) 

Title  to  an  invention  made  by  an  em- 
ployee of  the  Interior  Department,  which 
was  disclosed  in  full  to  others  before  Nov. 
17,  1942,  and  not  developed  thereafter  is 
governed  by  general  rules  of  law  rather 
than  by  Departmental  Order  No.  1763. 
Solicitor's  Opinion,  M-34276  (Dec.  6,  1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's     Opinion,     M -34278     (Dec.     7, 
1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's     0 pin  ion,     M-34284     (Dec.     10, 
1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-34246  (Dec.  17, 1945) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34314     (Jan.    28, 
1946) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's     Opinion,    M-34336     (Jan.     29, 
1946) 

Right  of  Inventors  Employed  by  In- 
terior Department   to   Substitute   Private 
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Counsel  for  Department  of  Justice  Attor- 
ney Prosecuting  Patent  Application. 
Solicitor's    Opinion,    M-34392     (Feb.     26, 
1946) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-34391  (Mar.  7,  1946) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

Solicitor's    Opinion,    M-34381     (Mar.    13, 
1946) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

A  pump,  blower,  compressor  and  rotary 
internal  combustion  engine  and  a  roller 
mill  which  are  particularly  adaptable  to 
research  activities  performed  by  the  De- 
partment may  properly  be  certified  under 
the  act  of  Mar.  3,  1883,  as  amended  (35 
U.S.C.  45),  as  liable  to  be  used  in  the  pub- 
lic interest. 

W.   Hodge   Caraway,   M-34366    (Apr.   11, 
1946) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

An  automatic  sprinkling  device  which 
can  be  used  by  the  Govt,  wherever  lawns 
and  plants  are  regularly  watered  may 
properly  be  certified  as  liable  to  be  used 
in  the  public  interest  under  the  act  of  Mar. 
3,  1883,  as  amended  (35  U.S.C.  45). 

Ralph  V.  Biggins,  M-34434  (Apr.  11,  1946) 
Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 

A  sprinkling  device  operated  by  the 
sun's  rays  which  can  be  used  by  the  Govt, 
wherever  lawns  and  plants  are  regularly 
watered  may  properly  be  certified  as  liable 
to  be  used  in  the  public  interest  under  the 
act  of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45). 
Ralph  V.  Higgins,  M-34475  (Apr.  11,  1946) 

Rights  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
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An  engineering  draftsman  whose  duties 
consist  of  preparing  maps  and  performing 
other  drafting  assignments,  and  recording 
and  plotting  field  notes,  is  not  engaged  in 
investigation  or  research  within  the  mean- 
ing of  Departmental  Order  No.  1763,  Nov. 
17,  1942. 
Alsel  T.  Jespersen,  M-34495  (Apr.  22, 1&46) 

Rights  of  the  Government  in  Invention 
Made  by  Employees  of  the  Interior 
Department. 

The  compilation  of  data  from  aerial 
photographs  and  the  operation  of  stereo- 
scopic plotting  instruments  are  not  tasks 
involving  research  or  investigation  within 
the  meaning  of  Departmental  Order  No. 
1763,  Nov.  17, 1942. 
Ben  F.  Martin,  M-34461  (May  9, 1946) 

An  invention  not  related  to  duties  of  an 
employee  of  Interior  Department,  devel- 
oped without  the  use  of  Govt,  time,  facil- 
ities or  financing,  and  without  aid  of  Govt, 
information  not  available  to  public,  is  not 
required  to  be  assigned  to  Govt,  under  De- 
partmental Order  No.  1763,  Nov.  17,  1942. 
David  V.  Black,  M-34518  (June  4,  1946) 

The  invention  of  a  metallurgical  process 
for  dissolving  precious  metals  is  not  related 
to  the  assigned  duties  of  a  safety  engineer 
employed  by  the  Bur.  of  Mines  to  engage 
in  mine  safety  work. 
John  F.  Shaw,  M-34550  (July  22,  1946) 

A  joint  filler  developed  in  a  laboratory 
of  the  Bur.  of  Reclamation  by  chief  of  the 
laboratory  whose  duties  include  the  investi- 
gation of  such  materials  is  required  to  be 
assigned  to  the  Govt,  under  Departmental 
Order  No.  1763,  Nov.  17,  1942. 
Marvin  W.  Spindler,  M-34612  (Aug.  8, 
1946) 

A  heat  transfer  device,  suitable  for  syn- 
thetic liquid  fuels  processes,  invented  by 
chemical  engineer  whose  duties  include 
research  into  synthetic  fuels  equipment,  is 
required  to  be  assigned  to  Govt,  under  De- 
partmental Order  No.  1763. 
Max  Leva,  M-34640  (Sept.  20,  1946) 

Transparent  display  and  album  sheet 
developed  on  own  time,  without  use  of 
Govt,  facilities,  financing  or  information 
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not  available  to  public  by  a  chemical  engi- 
neer employed  by  Department,  engaged  in 
synthetic  liquid  fuels  research,  is  not  re- 
quired to  be  assigned  to  Govt,  by  Depart- 
mental Order  No.  1763. 
Ernest  M.  Cohn,  M-34698  (Oct.  2,  1946) 

The  invention  of  a  door-locking  device  is 
unrelated  to  the  duties  of  an  engineer  em- 
ployed by  the  Department  of  Interior  in 
connection  with  the  inspection  of  coal 
mines. 

Rights  of  Government  in  Invention  Made 
by  Employee  of  the  Interior  Department, 
M-34718  (Oct.  29,  1946) 

Rights  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-33989  (Nov.  1, 1946) 

A  mere  conjecture  that  an  invention  will 
be  used  by  the  Govt.,  unsupported  by  fac- 
tual information  or  the  considered  adminis- 
trative judgment  of  the  Bureau  by  which 
the  inventor  is  employed,  is  insufficient 
basis  for  the  issuance  of  a  certificate  of 
public  interest  under  the  act  of  March  3, 
1883,  as  amended. 

Solicitor's  Opinion,  M-34718  (Nov.  18, 
1946) 

Transmission  of  invention  report  to  At- 
torney General  for  prosecution. 

An  invention  report  will  not  be  trans- 
mitted to  the  Attorney  General  with  a  re- 
quest for  patent  prosecution  under  the  act 
of  Mar.  3,  1883,  as  amended,  unless  it 
affirmatively  appears  that  private  counsel, 
formerly  employed  to  prosecute  the  patent 
application,  will  not  proceed  with  such 
prosecution. 

Solicitor's  Opinion,  M-34782  (Dec  11 
1946) 

Invention  of  method  for  preserving  wood 
by  Govt,  transportation  economist  on  own 
time  is  not  within  general  scope  of  govern- 
mental duties  of  inventor  and  invention  is 
not  required  to  be  assigned  to  Govt,  under 
Order  No.  1763  of  Nov.  16,  1942. 
Dan  H.  Mater,  M-34734  (Feb.  20,  1947) 

Painters  employed  by  the  Department 
whose  duties  do  not  include  research  or 
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investigation  are  not  required  by  Depart- 
mental Order  No.  1763  to  assign  to  the 
Govt,  patent  rights  in  a  fireproof  coating 
related  to  their  work  which  was  developed 
on  their  own  time,  without  the  use  of  Govt, 
facilities  or  financing,  and  without  the  aid 
of  Govt,  information  not  available  to  the 
public.  It  may  properly  be  certified  as  being 
in  the  public  interest. 

Right*  of  Painters  Employed  by  Depart- 
ment in  Invention  Related  to  Their  Work, 
M-34883  (Apr.  2,  1947) 

The  invention  of  a  catalyst  intended  to 
be  used  in  the  Fischer-Tropsch  synthesis 
is  so  related  to  the  general  field  of  an  as- 
signment to  study  the  mechanism  of  the 
Fischor-Tropsch  synthesis  as  to  require 
the  assignment  to  the  Govt,  under  Depart- 
mental Order  1763  of  such  an  invention 
made  in  the  course  of  the  inventor's 
research. 

The  fact  that  an  invention  developed  as 
part  of  the  inventor's  duties,  on  Govt,  time, 
with  the  use  of  Govt,  facilities  and  financ- 
ing, may  not  have  been  completely  reduced 
to  practices  at  the  time  the  inventor  left 
the  service  of  the  Govt,  does  not  prevent 
such  an  invention  from  falling  within  the 
scope  of  Departmental  Order  No.  1763. 

Hights  of  United  States  in  Invention  and 
Documents  Relevant  Thereto,  M-34831 
(Apr.  8,  1947) 

A  device  useful  in  his  work  invented  by 
an  employee  of  the  Dept.  of  the  Interior 
whose  research  duties  involve  the  applica- 
tion of  known  principles  to  practical 
problems  rather  than  basic  research  did 
not  arise  in  the  course  of  the  inventor's 
assigned  duties. 

Rights  in  Intersectometer  Invented  by  Em- 
ployee of  the  Interior  Department,  M-3 1904 
(Apr.  15,  1947) 

Under  Order  No.  1763  an  invention  is 
considered  made  within  the  general  scope 
of  an  employee's  governmental  duties  and 
must  be  assigned  to  the  Govt,  when  the 
Govt,  furnishes  a  part  of  the  materials,  an 
equal  part  of  the  financing,  and  50  percent 
of  the  time  for  making  the  invention. 

If  an  employee's  duties  require  scientific 
originality  in  the  recognition  and  solution 
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of  geological  problems,  he  is  engaged  in 

research  and  investigation. 

An  invention  relevant  to  the  field  of  an 
employee's  assigned  inquiries  and  arising 
in  the  course  of  his  duties  of  research  and 
investigation  within  the  meaning  of  Order 
No.  1763  is  required  to  be  assigned  to  the 
Govt. 
Stanley  E.  Norris,  M-34918  (May  6,  1947) 

An  invention  made  by  an  employee  of 
the  Interior  Department  while  on  military 
furlough,  which  did  not  arise  in  the  course 
of  assigned  research,  was  not  made  or  de- 
veloped with  Govt,  facilities  or  financing, 
or  on  the  Govt.'s  time,  or  with  Govt,  infor- 
mation not  available  to  the  public,  is  not 
required  to  be  assigned  to  the  Govt,  under 
Order  No.  1763. 
Harlow,  M-34923  (May  8,  1947) 

An  elevator  operator  employed  by  the 
Department  whose  duties  do  not  include 
research  or  investigation  is  not  required 
by  Departmental  Order  No.  1763  to  assign 
to  the  Govt,  patent  rights  in  an  improved 
vise  which  was  developed  on  his  own  time, 
without  the  use  of  Govt,  facilities  or  financ- 
ing, and  without  the  aid  of  Govt,  informa- 
tion not  available  to  the  public. 

An  improved  vise  which  will  be  useful 
to  the  Govt,  may  properly  be  certified  as 
being  in  the  public  interest  under  the  act 
of  Mar.  3, 1883,  as  amended  (35  U.S.C.  45). 
Ben  E.  Thomas,  M-34881  (May  8, 1947) 

Department  employee  engaged  in  re- 
search and  investigation,  with  duties  re- 
quiring development  and  improvement  of 
geophysical  instruments,  under  Order  No. 
1763  is  required  to  assign  invention  to  Govt. 
It  is  made  during  time  inventor  was  em- 
ployed by  Govt. 

Rights  in  an  Improved  Sensitive  Instru- 
ment Bearing  Invented  by  Employee  of  In- 
terior Department,  M-34931  (June  2, 1947) 

Electrical  lineman  employed  by  Depart- 
ment whose  duties  do  not  include  research 
or  investigation  is  not  required  by  Dept. 
Order  No.  1763  to  assign  to  Govt,  patent 
rights  in  air-conditioning  device  for  auto- 
mobiles developed  on  his  own  time,  own 
facilities  and  financing,  and  without  aid 
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of    Govt,    information    not    available    to 

public.  The  device  useful  to  the  Govt,  may 

properly  be  certified  as  being  in  the  public 

interest  under  the  act  of  Mar.  3,  1883,  as 

amended  (35  U.S.C.  45). 

Rights  of  Electrical  Lineman  Employed  by 

Department  in  Invention  Unrelated  to  His 

Work,  M-34977  (July  25,  1947) 

Departmental  Order  No.  1763  does  not 
require  mining  engineer  employed  by  De- 
partment to  assign  to  Govt,  patent  rights 
in  mine  cage  safety  stop  developed  on  his 
own  time,  with  his  own  facilities  and  fi- 
nancing, and  without  aid  of  Govt,  informa- 
tion not  available  to  the  public.  A  mine 
cage  safety  stop  which  will  be  useful  to 
the  Govt,  may  properly  be  certified  as  be- 
ing in  the  public  interest  under  act  of 
Mar.  3,  1883,  as  amended  (35  U.S.C.  45). 
Rights  of  Mining  Engineer  Employed  by 
Department  in  Invention  Unrelated  to  His 
Work,  M-34530  (Aug.  13, 1947) 

An  employee  of  the  Interior  Department 
who  has  made  an  invention  assignable  to 
the  Department  is  precluded  from  filing 
patent  applications  in  foreign  countries  un- 
til the  Govt's,  interest  in  foreign  patent 
protection  is  determined  by  the  Dept.  of 
Commerce  at  the  request  of  the  Solicitor 
pursuant  to  Patent  Regulation  sec.  6.2e. 
Employees''  Rights  in  Invention  Which  is 
Assignable  to  the  Interior  Department,  P- 
10  (Dec.  3, 1947) 

The  execution  by  an  employee  of  an  as- 
signment to  the  U.S.  of  all  rights  in  an 
invention  precludes  the  Department  from 
later  authorizing  the  employee,  on  his  own 
behalf,  to  file  abroad  on  the  invention,  not- 
withstanding the  fact  that  the  Govt,  de- 
cides not  to  exercise  the  foreign  patent 
rights. 

Waiver  of  Foreign  Rights  in  Invention, 
P-87  (July  19, 1950) 

Federal  coal  mine  inspector  not  required 
by  Dept.  Order  No.  1763  to  assign  to  Govt, 
patent  rights  in  Thermal  Windshield 
Wiper  Blade  developed  on  his  own  time, 
without  use  of  Govt,  facilities  or  financing 
or  information  not  available  to  public  by 
Govt.  Invention  may  properly  be  certified 
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as  being  in  the  public  interest  under  the 
act  of  Mar.  3, 1883,  as  amended  (35  U.S.C. 
45). 

Bights  of  Federal  Coal  Mine  Inspector  Em- 
ployed by  Department  m  Invention  Unre- 
lated to  His  Work,  M-34974  (July  14, 1947) 

Statement  by  inventor  is  insufficient  evi- 
dence upon  which  to  base  finding  that  in- 
vention was  made  before  date  of  Order  No. 
1763.  Ireal  A.  Winter. 

Solicitor's    Opinion,    M-34669     (Feb.    25, 
1947) 
IRRIGATION  CLAIMS 

(See  also,  Bureau  of  Reclamation,  Rec- 
lamation Lands,  Torts) 

GENERALLY 

Damage  to  Property — Survey,  Construc- 
tion, Operation,  or  Maintenance  of  Irriga- 
tion Works — Office  of  Indian  Affairs. 
Solicitor's  Opinion,  M-33849  (Sept.  4, 1945) 

Claim  for  Damages  to  Property. 
Solicitor's    Opinion,    M-34385     (Feb.    20, 
1946) 

Claim  should  be  denied  under  act  of 
Dec.  28, 1922,  and  under  act  of  Feb.  20, 1929, 
since  damage  has  not  been  caused  by  an 
act  of  a  Govt,  officer  or  employee  nor  by 
reason  of  the  operation  of  the  U.S.  in  the 
construction  of  irrigation  works  of  Indian 
Irrigation  Projects. 
Royal  C.  Brown,  M-31176  (July  29,  1946) 

A  claim  for  compensation  because  of  al- 
leged damage  to  the  claimants'  property 
that  is  predicated  upon  the  alleged  fault 
of  a  contractor  working  upon  the  claim- 
ants' property  under  a  contract  with  the 
Bur.  of  Reclamation  is  not  cognizable  un- 
der the  provision  of  the  Interior  Depart- 
ment Appropriation  Act,  1951,  authorizing 
the  use  of  Reclamation  funds  for  the  pay- 
ment of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bur.  of 
Reclamation. 

Such  provision  is  applicable  only  to  dam- 
age arising  from  activities  of  the  Bur.  of 
Reclamation  which  do  not  involve  the  ele- 
ment of  fault. 

Bert  W.  Ripple,  et  al.,  T-309(Ir.)  (Nov  9 
1950) 


IRRIGATION  CLAIMS— Continued 
DAMAGES 

Damage    to    Property — Operation    and 
Maintenance  of  Irrigation  Work. 
Solicitor's    Opinion,    M-34157     (Sept.    17, 
1945) 

Claim  should  be  denied  under  act  of 
Dec.  28,  1922,  in  absence  of  negligence  of 
a  Govt,  employee. 

Claim  should  be  paid  under  act  of  Feb.  20, 
1929  (45  Stat.  1252,  25  U.S.C.  38S). 
Dora  H.  Just,  Walter  Tschikof,  M-33991 
(July  22, 1946) 

Claim  should  be  denied  under  Interior 
Department  Appropriation  Act,  1946,  since 
damage  was  not  the  direct  result  of  the 
operations  of  the  U.S.  in  the  survey,  con- 
struction, operation  or  maintenance  of  ir- 
rigation works. 
J.  H.  Oglurn,  M-34484   (July  23,  1946) 

Damage  caused  by  the  operation  or  main- 
tenance of  a  project  constructed  by  the 
Bur.  of  Reclamation,  but  operated  or  main- 
tained  at  the  time  of  the  damage  by  an 
entity  other  than  the  Bur.  of  Reclamation, 
is  outside  the  scope  of  the  provision  in  the 
annual  appropriation  act  providing  for  the 
payment  of  damages  resulting  from  "activi- 
ties of  the  Bureau  of  Reclamation." 

The  funds  now  appropriated  for  the  ac- 
tivities of  the  Bureau  of  Reclamation 
should  not  be  charged  with  damages  re- 
sulting from  a  failure  by  other  entities  to 
execute  a  plan  of  construction  that  the 
Bureau  was  precluded  from  completing  in 
due  course. 

Marilynn  Truscott  and  Solveig  C.  Evans, 
T-453(Ir.)    (Jan.  15,  1953) 

A  valid  contractual  right  is  property, 
within  the  meaning  of  the  provision  of  the 
annual  Interior  Department  appropriation 
act  which  makes  funds  available  for  the 
payment  of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bureau  of 
Reclamation. 

The  concept  of  "damage"  under  the  an- 
nual appropriation  act  is  broad  enough  to 
include  the  cost  of  measures  reasonably 
necessary  to  protect  property  from  certain 
injury. 

The  availability  to  a  claimant  of  an- 
other remedy,  which  is  not  exclusive  by 
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DAMAGES — Continued 
statute  or  contract,  is  not  a  bar  to  an 
award  under  the  annual  appropriation  act. 
Claim  of  Chicago,  Burlington  &  Quincy 
Railroad  Company,  T-599(Ir.)  (June  23, 
1954) 

INJURY 

Animals  and  Livestock 
The  Govt,  does  not  assume  the  burden  of 
compensating  owners  for  cattle  that  wan- 
der into  irrigation  canals  and  are  drowned 
as  a  result. 
0.  C.  Stephenson,  T-75  (Ir.)  (May  20, 1948) 

Where  a  horse  ran  into  a  pole  support- 
ing a  transmission  line  and  was  killed,  the 
Department  will  not  pay  a  claim  filed  by 
the  owner  of  the  animal  on  the  theory  that 
its  death  arose  out  of  activities  of  the  Bur. 
of  Reclamation,  as  that  term  is  used  in  the 
Interior  Department  Appropriation  Act, 
1952. 

In  the  absence  of  a  clear  mandate  from 
the  Congress,  the  Department  is  not  an 
insurer  of  every  type  of  damage  or  loss 
that  may  result  in  some  manner  from  ac- 
tivities of  the  Bur.  of  Reclamation. 
M.  M.  Mitchell,  T^26(Ir.)  (Jan.  21, 
1952) 

Where  a  cow,  while  drinking  from  an 
irrigation  canal,  falls  into  the  canal  and 
dies  as  a  result,  the  owner  cannot  be  reim- 
bursed under  the  Federal  Tort  Claims  Act 
in  the  absence  of  negligence  or  misconduct 
on  the  part  of  Govt,  personnel. 

In  the  absence  of  a  clear  mandate  from 
the  Congress,  it  would  not  be  in  the  public 
interest  to  use  funds  appropriated  to  the 
Bur.  of  Reclamation  to  reimburse  owners 
of  cattle  that  fall  into  irrigation  canals 
and  are  killed. 

Clay  hanger,  TA-63(Ir.)    (Feb.  8,  1952) 
Crops 

Claim  of  J.  I.  Grove,  Orland,  Calif.,  in 
the  amount  of  $75  for  damage  to  crops  by 
flooding  of  his  farm  as  result  of  overflow 
of  Lateral  No.  30  of  Bur.  of  Reclamation's 
Orland  Project  in  California  allowed,  due 
to  negligent  omission  on  part  of  Govt. 
J.  I.  Grove,  M-33823  (Mar.  7,  1947) 

Claim  for  damage  not  to  exceed  $1,000, 
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Crops — Continued 
arising  from  operation  of  Indian  Irriga- 
tion Works,  caused  by  negligence  of  Govt, 
employee  while  acting  within  scope  of  his 
employment  may  be  considered  under  Fed- 
eral Tort  Claims  Act. 

Claim  should  be  allowed  for  fair  market 
value  of  crop  loss  resulting  from  failure  of 
Govt,  employee  to  exercise  proper  care  in 
conducting  burning  operations.  Payment 
for  crop  failure  or  loss  due  to  other  causes 
not  allowable  under  the  act. 
R.  L.  Maddox,  M-34583    (Mar.  12,  1947) 

The  respective  provisions  in  the  Interior 
Department  Appropriation  Act,  1953,  and 
in  the  Federal  Tort  Claims  Act  which  au- 
thorize the  payment  of  claims  based  upon 
"damage  to  or  loss  of  property  *  *  * 
arising  out  of  activities  of  the  Bur.  of 
Reclamation"  or  upon  "injury  or  loss  of 
property  *  *  *  caused  by  the  negligent  or 
wrongful  act  or  omission  of  any  employee 
of  the  Govt,  while  acting  within  the  scope 
of  his  office  or  employment"  relate  only  to 
situations  involving  physical  harm  to  or 
loss  of  property. 

The  classification  of  land  by  Govt,  per- 
sonnel involves  the  exercise  of  discretion 
and,  accordingly,  an  erroneous  classifica- 
tion cannot  provide  the  basis  for  a  claim 
under  the  Federal  Tort  Claims  Act. 
Earl  L.  Crane,  T-483  (Oct.  10,  1952) 
Lands 

Where  flood  waters  from  a  flash  flood 
in  the  area  flow  into  an  irrigation  lateral, 
and  the  commingled  flood  and  irrigation 
waters  escape  from  the  lateral  and  over- 
flow adjacent  land,  payment  for  the  re- 
sulting damage  to  the  land  cannot  prop- 
erly be  made  out  of  Bur.  of  Reclamation 
funds  unless  the  escape  of  the  waters  is 
attributable  in  some  way  to  activities  of 
the  Bur.  of  Reclamation  personnel. 
Claim  of  T.  J.  Savell,  T-326(Ir.)  (Apr.  3, 
1951) 

The  Govt,  is  not  liable  in  damages  to 
private  landowners,  under  the  annual  ap- 
propriation acts  of  the  Department  of  the 
Interior,  for  injuries  to  their  lands  by 
flooding  caused  by  the  negligence  of  an 
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Lands — Continued 
independent  contractor  constructing  an  ir- 
rigation canal  for  the  Bur.  of  Reclamation. 
Claims    of    Clairemott,    Inc.,    et    al.,    T- 
442 (Ir.)  (Sept.  28,  1954) 

Personal 
Employees  of  the  Bureau  of  Reclamation 
will  not  be  compensated  under  the  provi- 
sions of  the  Interior  Department  Appro- 
priation Act,  1952,  for  losses  of  personal 
property  occurring  as  incidents  of  their 
employment. 

Claim   of  Daryl  L.   Roberts,    et   al.,    T- 
401  (Ir.)  (Oct.  29, 1951) 

Personal  Property 
Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34141  (Oct.  19, 1945) 
Solicitor's  Opinion,  M-34099  (Feb.  6, 1946) 
Solicitor's  Opinion,  M-34230  (Feb.  6, 1946) 
Solicitor's  Opinion,  M-34293  (Feb.  28, 
1946) 

Claim  for  damage  to  privately  owned 
property  caused  by  the  negligence  of  an 
employee  of  the  Bur.  of  Indian  Affairs 
may  not  be  paid  under  the  act  of  Feb.  20, 
1929,  authorizing  the  payment  of  claims 
arising  out  of  the  operation  or  maintenance 
of  Indian  irrigation  projects. 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  because  the  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  failing  to  extinguish  a  fire  in  an 
irrigation  ditch. 

Solicitor's    Opinion,    M-34723     (May    13, 
1947) 

Where  water  escapes  through  a  break 
in  an  irrigation  canal  and  directly  damages 
private  property,  and  there  is  no  negli- 
gence or  unskillfulness  in  the  construction, 
maintenance,  and  operation  of  the  irriga- 
tion work  by  the  Reclamation  Bureau,  the 
claims  are  payable  as  damages  under  the 
Interior  Department  Appropriation  Act, 
1955. 

Claims  of  Herschel  Read,  et  al.,  T-649(Ir.) 
(Aug.  9, 1954) 

Real  Property 
Claim  should  be  allowed  in  part  under 
Interior    Department   Appropriation    Act, 
1947,  since  damage  to  land  by  fire  was 
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Real  Property — Continued 
caused  by  reason  of  the  operations  of  the 
U.S.    in    the    maintenance    of    irrigation 
works. 
J.  E.  Miller,  M-34657  (Aug.  27, 1946) 

NEGLIGENCE 

Claim  for  damage  to  privately  owned 
property  caused  by  the  negligence  of  an 
employee  of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
authorizing  the  payment  of  claims  arising 
out  of  the  operation  or  maintenance  of 
Indian  irrigation  projects. 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  because  the  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  failing  to  extinguish  a  fire  in  an 
irrigation  ditch. 

Solicitor's    Opinion,    M-34723     (May    13. 
1947) 

Where  water  escaping  through  a  sudden 
break  in  an  irrigation  canal  directly 
damages  private  property,  the  owner  can- 
not be  reimbursed  under  the  Federal  Tort 
Claims  Act  in  the  absence  of  a  showing  that 
the  break  was  caused  by  the  negligence  or 
unskillfulness  of  Govt,  personnel  in  the 
construction,  maintenance  and  operation  of 
the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damages  re- 
sulting from  water  escaping  through  a  sud* 
den  break  in  an  irrigation  canal,  which 
was  constructed  according  to  plans  pre* 
pared  by  Govt,  engineers  based  upon  the 
best  engineering  practices  adaptable  to  the 
physiographic  phenomena  of  the  area  which 
the  canal  traverses,  and  when  reasonable 
diligence  and  skill  are  exercised  by  the 
Govt,  personnel  in  the  inspection  of  the 
canal  after  it  is  placed  in  operation;  but 
the  Govt,  is  liable  in  such  circumstances 
under  the  Interior  Department  Appropri- 
ation Act,  1954,  where  the  proximate  cause 
of  the  damage  is  shown  to  be  the  direct 
result  of  activities  of  the  Govt. 
Claims  of  Northern  Pacific  Railway  Co., 
etal.,T-mO(Ir.)  (May  10, 1954) 

Where  the  U.S.,  in  conformity  with  State 
laws,  conducts  water  impounded  for  irri- 
gation and  flood  control  purposes  into  and 
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NEGLIGENCE— Continued 
along  a  natural  stream  at  a  regulated  con- 
stant flow  without  raising  the  water  level 
of  the  stream  above  ordinary  high  water- 
mark, and  the  regulated  flow  and  sediment 
and  silt  deposits  raise  the  water  level  so 
that  the  water  seeps  through  the  previous 
soil  of  the  embankments  into  the  lands  of 
adjacent  property,  the  owner  cannot  be 
reimbursed  under  the  Federal  Tort  Claims 
Act  in  the  absence  of  a  showing  that  the 
damage  resulted  from  unskillfulness  or 
from  a  failure  to  exercise  the  degree  of 
care  reasonably  to  be  expected  of  a  private 
operator  under  like  circumstances,  in  the 
construction,  maintenance,  and  operation 
of  the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damage  re- 
sulting from  the  seepage  of  water  through 
the  previous  banks  of  a  natural  stream 
utilized  in  conformity  with  State  law,  with- 
out alteration  of  the  existing  stream  chan- 
nel or  in  excess  of  its  established  maximum 
capacity,  in  the  developmental  stage  of 
irrigation  works  constructed  in  accordance 
with  proved  engineering  practices  believed 
best  adapted  to  the  physiographic  phenom- 
ena of  the  area  and  with  the  exercise  of 
diligence  and  skill  reasonably  to  be  ex- 
pected in  the  circumstances ;  but  the  Govt, 
is  liable  in  such  circumstances  under  the 
Interior  Department  Appropriation  Act, 
I  1954,  where  the  proximate  cause  of  the 
damage  is  shown  to  be  the  direct  result  of 
activities  of  the  Govt. 
Claim  of  Mrs.  Bertha  Theobald  (June  30, 
1954) 

RIGHTS-OF-WAY  AND  EASEMENTS 

Application  for  Canal  and  Ditch  Right  - 
of-Way  Rejected. 

The  Sierra  Land  and  Water  Co.  has 
appealed  from  a  decision  denying  its  appli- 
cation for  a  canal  and  ditch  right-of-way. 

The  application  for  right-of-way  was  ac- 
companied by  a  certified  copy  of  a  water 
permit  application.  This  was  held  by  the 
commissioner  not  to  comply  with  regula- 
tions governing  evidence  which  must  ac- 
company an  application,  as  it  was  not 
evidence  that  the  company  possessed  a 
water  right  but  had  only  taken  steps  to 
obtain  one. 
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RIGHTS-OF-WAY  AND  EASEMENTS— 
Continued 

Two  lawsuits  brought  in  California 
when  finally  decided  held  that  the  Sierra 
Co.  had  no  right  to  the  use  of  waters  relied 
upon  by  it  as  essential  to  its  irrigation 
operations. 

As  a  result  of  the  above-mentioned  suits 
the  Commissioner  rejected  application  for 
right-of-way.  The  company  appealed,  mak- 
ing several  assignments  of  error  and  a 
number  of  unsupported  assertions  and 
stated  that  within  30  days  a  detailed  memo- 
randum would  be  submitted.  This  memo- 
randum was  never  submitted  to  the  com- 
pany, has  not  complied  with  the  Rules  of 
Practice  of  the  Department. 
Sierra  Land  and  Water  Co.,  Sacramento 
034528,  A-24071  (Jan.  5, 1946) 

Bur.  of  Land  Management  has  responsi- 
bility with  respect  to  trespasses  on  public 
lands  withdrawn  for  power-site  purposes, 
except  trespasses  involving  development  of 
use  of  hydroelectric  power. 

An  application  for  a  water  pipeline  for 
irrigation  of  agricultural  crops  should  be 
filed  under  act  of  Mar.  3,  1891  (43  U.S.C. 
946-949),  and  not  under  act  of  Feb.  15, 
1901  (43  U.S.C.  959)  (58  I.D.  40). 
Memorandum  (Aug.  24,  1950) 

The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining  its 
meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  necessary 
by  the  construction  of  an  irrigation  pipe- 
line on  the  land  by  the  Bur.  of  Reclamation 
constituted  damages  suffered  by  the  land- 
owner as  a  direct  result  of  the  activities 
of  the  Bur.  of  Reclamation  on  the  land, 
and  claims  for  such  damages  properly  may 
be  paid  under  the  Interior  Department 
Appropriation  Act,  1952. 
Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026, 175r- 
2205  and  115r~1836,  M-36134  (June  19, 
1952) 
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Purchase  from  Donald  C.  Coulson  and 
B.  Farwell  Coulson  of  280  acres  of  land 
and  water  rights  in  La  Plata  County,  Colo- 
rado, to  be  acquired  by  the  U.S.  in  trust 
for  the  Southern  Ute  Tribe  of  Indians. 
Solicitor's  Opinion,  M-33926  (Feb.  22, 
1945) 

Appeal  from  the  General  Land  Office. 
Application  for  underground  water  permit 
held  for  rejection. 

Ervin  R.  Van  Horn,  Carson  City  021266 
"F",  A-24060  (July  15,  1946) 

The  Oroville-Tonasket  Irrigation  Dis- 
trict in  the  State  of  Washington,  from 
which  water  rights  were  purchased  for 
Indian-owned  lands  within  the  District,  is 
not  a  "Government  Irrigation  project" 
within  the  meaning  of  the  Leavitt  Act,  and 
the  cost  of  purchasing  such  water  rights  is 
not  a  "construction"  cost  within  the  mean- 
ing of  the  said  act.  Consequently,  the  as- 
sessment and  collection  of  such  costs  may 
not  be  deferred  under  the  terms  of  the  act. 
While  such  costs  could  be  canceled  upon 
the  basis  of  appropriate  findings  under 
the  act,  such  a  cancellation  would  put  the 
Indian  landowners  in  a  far  better  position 
than  the  non-Indian  landowners  of  the 
Oroville-Tonasket  Irrigation  District. 
Adjustment  of  Indian  Irrigation  Charges 
in  Nongovernmental  Irrigation  Projects, 
M-35032  (Mar.  23, 1948) 

Exclusive  of  Warren  Act  contracts,  the 
Associate  Solicitor's  Opinion  (M-35004) 
deals  with  lands  covered  by  water-right 
applications  and  lands  receiving  water  un- 
der joint  liability  contracts  entered  into 
by  irrigation  districts  or  similar  organiza- 
tions. The  opinion  does  not  specifically 
treat  with  the  question  of  whether  a  water 
user  under  a  general  district  repayment 
contract  may  relieve  his  lands  by  a  pay- 
ment of  his  proportionate  share  of  con- 
struction charges  incurred  by  the  district. 

Administration  letter  No.  303  states  that 
"in  the  case  of  a  joint  liability  contract 
where  the  identity  of  construction  charges 
against  specific  lands  is  lacking,  payment 
in  full  of  the  joint  obligation  assumed  by 
the  district  would  be  essential  to  effect  this 
result."  The  clause  "where  the  identity  of 
construction  charges  against  specific  lands 
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is  lacking"  modifies  and  thus  limits  the 
term  "joint  liability  contract."  The  effort 
was  to  avoid  prejudicing  a  case  in  which 
a  Regional  office  might  find  that  construc- 
tion charges  could  be  so  identified  with 
individual  ownerships  as  to  permit  a  rec- 
ommendation that  an  effective  payment  of 
those  charges  may  be  made  even  though 
the  general  repayment  obligation  of  the 
organization  to  the  U.S.  be  not  fully  met 
at  the  time. 

The  general  proposition  established  by 
the  opinion  is  that  the  provision  of  the 
1912  act  may  be  construed  to  apply  to  the 
payment  of  construction  charges  fixed  by 
contractual  arrangements  not  then  con- 
templated. The  obvious  limitation  in  prin- 
ciple, consistent  with  the  opinion  in  fact, 
and  in  law,  seems  to  be  that  the  construc- 
tion charge  to  which  a  particular  owner- 
ship is  subject  may  be  identified. 

The  contingent  liability  of  district  lands 
for  amounts  representing  default  on  the 
part  of  other  lands  in  paying  assessments 
or  other  charges  levied  to  meet  the  district 
construction  charge  obligation  is  a  factor 
in  determining  whether  or  not  at  any  point 
of  time  construction  charges  may  be  iden- 
tified with  any  individual  holding.  Sec.  46 
itself  requires  that  a  contract  be  made  with 
"an  irrigation  district  or  irrigation  dis- 
tricts" prescribing  certain  minimum  terms. 
One  term  is  "that  until  one-half  the  con- 
struction charges  against  said  lands  shall 
have  been  fully  paid"  no  sale  of  such  lands 
shall  carry  the  right  to  receive  water  in 
the  absence  of  approval  of  the  purchase 
price  by  the  Secretary. 

It  seems  that  the  Congress  has  vested  in 
the  Secretary  of  the  Interior  authority  to 
determine  administratively,  by  such  rea- 
sonable means  as  may  present  themselves 
in  a  specific  situation,  what  the  total  con- 
struction charges  against  a  parcel  of  land 
are,  as  that  is  the  only  way  that  he  could 
determine  when  one-half  of  such  charges 
had  been  paid. 

The  matter  resolves  itself  into  the  ques- 
tion of  an  orderly  determination  of  wThat 
construction  charges  at  any  point  of  time 
are  properly  assignable  to  a  parcel  of  land 
and  which  the  owner  desires  to  pay  in  full. 
The  contingent  liability  of  lands  on  ac- 
count of  the  default  in  payment  by  other 
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lands  is  not  a  part  of  the  "construction 
charge"  assignable  to  the  land  in  question, 
because  if  this  were  true  there  would 
never  be,  despite  the  legislative  expression 
indicated  above,  a  point  of  time  short  of 
full  payment  of  the  general  district  obliga- 

1    tion  at  which  construction  charges  against 
a  parcel  of  land  might  be  determined. 
In  order  that  payment  of  construction 

1  charges  by  an  individual  landowner  within 
an  organization  which  has  a  general  re- 
payment obligation  under  its  contract  with 
the  U.S.  may  be  made,  it  will  be  necessary 
that  procedural  steps  be  formulated  and 
approved,  both  at  the  regional  level  and  in 
the  Washington  office,  all  to  be  consistent 
with  legal  and  fiscal  requirements  includ- 
ing the  local  laws  governing  the  repayment 
organization  where  applicable. 
Excess  Land  Enforcement  Program — Salt 
River  and  Yuma  Project  (Sept.  3,  1948) 

Art.  32  of  the  proposed  contract  states 
that  the  water  supply  to  be  made  available 
to  the  District  from  the  Central  Valley 
Project  will  be  mingled  with  that  which 
the  District  has  now  available  to  it  from 
other  sources  but  that,  notwithstanding 
the  mingling  of  the  District's  water  supply 
and  the  project  water  supply,  the  provi- 
sions of  the  contract  shall  not  apply  to  the 
District's  water  supply. 

In  M-21709  and  M-22401  the  Solicitor 
has  held  that  the  area  in  private  ownership 
to  be  served  (160  acres),  and  not  the 
quantity  of  water,  is  the  limitation.  When 
the  district's  supply  is  augmented  by,  and 
mingled  with,  a  project  supply,  the  excess 
land  provisions  apply  and  this  is  not 
violative  of,  or  inconsistent  with,  the  prin- 
ciple that  the  U.S.  will  not  interfere  with 
the  district's  vested  water  rights. 

The  over-all  effect  of  Art.  32  is  that  the 
excess  land  provisions  of  the  contract  could 
not  be  applied  unless  it  is  possible  to 
identify  the  project  water  supply.  This 
would  be  impossible  if  both  supplies  are  to 
be  transported  through  a  common  conduit 
and  the  mingled  supply  is  to  be  applied 
through  the  District's  distribution  system. 

In  view  of  the  importance  of  the  ques- 
tion and  because  the  legal  question  in- 
volved is  controlled  by  a  former  Solicitor's 
opinion,    the    matter    should    be    routed 
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through  the  Solicitor  in  accordance  with 
Solicitor's  Memorandum  No.  12. 
Proposed  Water  Service  Contract,  Tulare 
Irrigation  District,   Central   Valley  Proj- 
ect, California  (May  5,  1949) 

Necessity  for  issuance  of  finding  of  fea- 
sibility in  connection  with  appropriation 
item  of  $100,000  for  emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  inserted  by 
the  Senate  in  H.R.  3838. 

If  the  language  of  the  item  relative  to 
Grants  Pass  constitutes  an  authorization,  a 
formal  finding  of  feasibility,  transmitted  to 
the  affected  States,  the  Secretary  of  the 
Army,  the  President  and  Congress,  is  not 
required. 

The  Congress  appropriated  not  to  exceed 
$100,000  for  "emergency  reconstruction  of 
the  Northwest  Unit  pipeline  of  the  Grants 
Pass  Irrigation  District  *  *  *."  The  use 
of  the  work  emergency  constitutes  an 
authorization. 

The  Secretary  is  still  required,  however, 
to  advise  the  Congress  whether  the  project 
is  feasible  from  an  engineering  and  finan- 
cial standpoint  and  that  the  reimbursable 
fund  will  be  returned. 
Memorandum  ( Sept.  21, 1949) 

Land  in  a  public  water  reserve  with- 
drawn for  use  as  a  drainage  basin  by  an 
irrigation  district  will  not  be  restored  for 
entry  where  it  is  probable  that  drainage 
waters  of  the  district  will  flood  the  tract 
in  the  future. 

Walter  M.  Rheinschild,  391f69-1290700,  A- 
25901  (Nov.  10,  1950) 

Private  exchange  applications  for  public 
lands  within  the  Casper-Alcova  Irrigation 
District  and  subject  to  a  lien  under  the 
act  of  Aug.  11,  1916,  may  be  considered  in 
accordance  with  the  applicable  laws  and 
regulations. 

Sec.  5  of  the  act  of  Aug.  11, 1916,  does  not 
restrict  applications  for  public  lands  in  the 
district  to  applications  under  the  home- 
stead or  desert  land  laws.  When  entered 
under  other  laws,  no  showing  as  to  drain- 
age charges  is  required.  The  charges,  how- 
ever, continue  upon  such  lands. 

By  reason  of  the  160-acre  limitation 
contained  in  sec.  5  of  the  act  of  Aug.  11, 
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lands   within   the  4% -mile   limit  at  Isle 
Royale  National  Park. 
Memorandum  (Oct.  15,  1945) 

Difference  between  "exclusive  jurisdic- 
tion"   and    "concurrent    jurisdiction"    in 
relation  to  areas  administered  by  the  Na- 
tional Park  Service. 
Memorandum  (Nov.  5  ,1945) 

Jurisdiction  of  the  U.S.  Govt,  and  the 
various  States  relative  to  the  control  of 
sanitation  and  health  in  the  National 
Parks. 

Letter  to  Asst.  Attorney  General  of  Utah 
(Nov.  5, 1945) 

Federal  exclusive  jurisdiction  over 
Hawaii  National  Park.  Governor  should  be 
notified  of  our  police  jurisdiction  over  the 
Park. 

Memorandum  (Dec.  13,  1945) 

Discusses  procedure  used  in  cases  in- 
volving the  death  of  persons  within  the 
areas  administered  by  the  National  Park 
Service. 

In  areas  not  under  the  exclusive  juris- 
diction of  the  U.S.,  State  laws  are  con- 
sidered in  force  and  to  be  followed,  under 
direction  of  State  authorities.  In  cases  of 
death  from  unknown  causes  the  local  po- 
lice authorities  are  notified  and  given  any 
assistance  in  making  investigations.  Areas 
of  exclusive  jurisdiction  of  U.S.  Park 
Superintendents  prepare  certificates  where 
inquests  are  not  necessary.  In  cases  re- 
quiring investigation,  coroner  of  geograph- 
ical boundary  is  notified  and  invited  to  hold 
an  inquest.  In  homicides  FBI  is  also 
notified. 

Letter  to  Senator  Hatch  from  Acting  Di- 
rector (Apr.  9, 1946) 

All  roads  within  the  Hawaii  National 
Park  are  under  the  exclusive  jurisdiction 
of  the  Park  Service.  Solicitor's  Opinion 
M-15172,  Mar.  28,  1925,  holds  this  and  the 
act  of  Apr.  19,  1930,  conclusively  settles  it. 
Memorandum  (Apr.  16,  1946) 

Facilities  from  the  Georgetown  Wayside 
Recreational  Demonstration  Area  may  be 


JURISDICTION  OVER  FEDERAL  AREAS— 
Continued 

moved  to  a  State  park  area  in  a  more 
populous  section.  The  facilities  are  still 
subject  to  the  Govt's,  right  of  reversion  and 
title  to  the  land,  if  unused,  will  revest  in 
the  U.S.  in  three  years. 
Memorandum  (May  14,  1946) 

Discusses  the  attempted  cession  by  the 
State  of  South  Dakota  of  jurisdiction  over 
lands  acquired  by  the  U.S.  for  Wind  Cave 
National  Park  and  Badlands  National 
Monument.  Under  act  of  Oct.  9,  1940,  juris- 
diction must  be  accepted  by  U.S.  to  become 
effective  applies  only  to  lands  acquired 
after  the  date  of  the  act.  As  to  lands  ac- 
quired by  U.S.  prior  to  Oct.  9,  1940,  ac- 
ceptance could  be  implied  (1)  where  a 
benefit  would  result  to  U.S.  from  posses- 
sion of  exclusive  jurisdiction,  or  (2) 
where  the  U.S.  has  actually  assumed  and 
exercised  exclusive  jurisdiction  over  the 
area.  Requests  additional  information  of 
subject. 
Memorandum  (May  15,  1946) 

Discusses  question  of  extent  of  Federal 
jurisdiction  into  the  waters  adjacent  to 
Channel  Islands  National  Monument  and 
the  rocks  and  islands  involved  in  Recrea- 
tional Withdrawal  No.  51.  Channel  Is- 
lands National  Monument  was  established 
pursuant  to  Proclamation  of  Apr.  26,  1938, 
which  should  be  construed  to  grant  ad- 
ministrative jurisdiction  to  the  NPS  with 
respect  to  the  lands  described  therein  only 
to  high  water  mark.  Therefore,  NPS  has 
no  jurisdiction  over  the  waters  adjacent 
to  Channel  Islands  National  Monument. 
Whether  there  is  Federal  ownership  over 
these  waters  involves  Federal  ownership 
of  submerged  coastal  lands,  and  related  to 
the  submerged  oil  lands  dispute  before  the 
Supreme  Court.  Regarding  the  rocks  and 
islands  off  Point  Lobos,  the  NPS  has  no 
administrative  jurisdiction  over  these 
lands  or  the  waters  adjacent  to  them. 
Memorandum  (May  31,  1946) 

The  boundaries  of  the  Park  have  been 
extended  to  include  those  lands  and  in  the 
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interest  of  good  administration  the  U.S. 
should  have  jurisdiction  over  them. 

The  State  may  not  transfer  submerged 
lands  to  private  persons  but  it  may  be 
transferred  to  another  sovereign.  Before 
the  cession  is  consummated,  further  study 
must  be  given  the  "trust  theory"  men- 
tioned in  Solicitor's  Opinion  M-33869,  and 
legislative  intent  must  be  looked  into.  Ad- 
ditional legislation  may  be  necessary- 
Transfer  to  U.S.  of  Submerged  Lands 
Within  Wz  Miles  of  Isle  Royale  and  Sur- 
rounding Islands  (June  14,  1946) 

Discusses  the  appraisals  for  the  lands 
involved  in  the  proposed  Wheeler  exchange 
in  Glacier  National  Park.  The  first  ap- 
praisal covers  lands  only  with  respect  to 
the  Wheeler-owned  lots  and  the  Wheeler 
homesite  located  on  park  property.  The 
second  covers  improvements  on  the 
Wheeler  homesite.  Act  of  Aug.  8,  1946,  au- 
thorizes the  above  exchange.  The  question 
of  ownership  of  the  buildings  is  important 
in  arriving  at  the  relative  values  involved 
in  the  exchange.  Senator  Wheeler  pur- 
chased the  improvements  on  the  land  in 
1918  from  a  former  permittee  and  in  1941 
rebuilt  the  cottage  with  consent  of  this 
Department.  Suggests  the  Solicitor's  opin- 
ion should  be  obtained  on  the  question  of 
their  ownership.  It  would  appear  necessary 
to  postpone  consummation  of  exchange  un- 
til after  Senator's  term  expires  on  Jan.  3, 
1947. 

Memorandum  (Aug.  20,  1946) 

Does  the  Department  of  Interior  have 
jurisdiction  to  leave  connecting  road  be- 
tween the  Big  Oak  Flat  Road  and  the  Old 
Coulterville  Road  in  Yosemite  National 
Park  open  as  a  public  thoroughfare  if  it 
so  desires?  Since  it  was  constructed  on 
Govt,  lands  by  Govt,  funds  and  is  under 
full  control  of  the  U.S.,  it  is  within  the 
jurisdiction  to  limit  or  open  travel  by  pub- 
lic. The  Service  is  legally  responsible  for 
the  upkeep  of  a  public  road  within  a  na- 
tional park  with  funds  appropriated  by 
Congress  for  such  purposes. 
Letter  to  Executive  Secretary  to  Senator 
Knowland  from  Director  (Sept.  11,  1946) 

Aircraft  landings. 


JURISDICTION  OVER  FEDERAL  AREAS— 

Continued 

Regulation  of  private  lands  in  national 
parks  over  which  the  U.S.  has  exclusive 
jurisdiction. 
Memorandum  (Feb.  14,  1947) 

Solicitor's  Opinion  of  June  1,  1934  (54 
I.D.  483),  held  that  the  U.S.  had  jurisdic- 
tion over  all  properties  within  Yosemite, 
now  part  of  Kings  Canyon  National  Park, 

In  an  opinion  of  June  29, 1944,  the  Solici- 
tor held  that  where  land  is  acquired  by 
cession  from  a  State,  the  Govt,  has  juris- 
diction over  State  and  private  lands  within 
the  area,  subject  only  to  rights  specifically 
reserved  by  the  State.  This  opinion  re- 
ferred specifically  to  the  cession  act  relat- 
ing to  Olympic  National  Park.  The  cession 
acts  governing  General  Grant  National 
Park  (now  part  of  Kings  Canyon)  and 
Yosemite  are  practically  identical  to  it.  It 
would  seem  that  the  U.S.  is  authorized  to 
exercise  exclusive  jurisdiction  over  the  pri- 
vately owned  land  within  Sequoia-Kings 
Canyon  National  Parks. 
Jurisdictioji  of  the  United  States  Over  Pri- 
vately Owned  Land  Within  the  Exterior 
Boundaries  of  Sequoia-Kings  Canyon  Na- 
tional Parks  (Sept.  24, 1947) 

Approximately  40  acres  of  privately 
owned  land  known  as  "Wilsonia"  was 
formerly  in  General  Grant  National  Park. 
By  act  of  June  2,  1920,  Congress  accepted 
exclusive  jurisdiction  over  and  within  all 
territory  set  aside  for  park  purposes  by 
U.S.  as  General  Grant  National  Park,  etc., 
as  ceded  by  California  Legislature  Apr.  15, 
1919.  By  act  of  Mar.  4,  1940,  lands  in  said 
park  were  made  a  part  of  Kings  Canyon 
National  Park  and  which  is  now  adminis- 
tered as  Sequoia  National  Park.  By  letter 
of  Apr.  21,  1945,  to  Governor  of  California 
the  Department  accepted  exclusive  juris- 
diction over  all  territory  set  aside  as  Kings 
Canyon  National  Park  as  ceded  by  the 
State  on  Apr.  7,  1943.  The  U.S.  is  autho- 
rized to  exercise  exclusive  jurisidiction 
over  the  privately  owned  land  known  as 
"Wilsonia"  restricted  only  by  the  rights  re- 
served to  the  State  of  California  in  its  acts 
of  cession. 

Jurisdiction  of  Privately  Owned  Property 
Entirely  Surrounded  by  Sequoia  National 
Park  (Oct.  14,1947) 
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JURISDICTION  OVER  FEDERAL  AREAS— 
Continued 

By  Assimilated  Crimes  Act  (18  U.S.C. 
468)  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which 
are  under  the  exclusive  jurisdiction  of  the 
U.S.  State  Game  Wardens  have  no  juris- 
diction to  enforce  State  or  Federal  game 
laws  on  lands  ceded  to  exclusive  use  of  the 
U.S.  U.S.  Game  Management  Agents  and 
U.S.  Deputy  Game  Wardens,  appointed  to 
enforce  designated  laws  only,  cannot  take 
action  to  enforce  them  on  military  reserva- 
tions of  State  wildlife  conservation  laws 
adopted  as  Federal  laws  under  the  provi- 
sions of  the  Assimilated  Crime  Act,  or 
otherwise.  Violations  by  military  person- 
nel of  wildlife  conservation  laws  or  regu- 
lations on  military  reservations,  irrespec- 
tive of  the  Assimilated  Crimes  Act,  can 
be  prosecuted  before  courts-martial  under 
Article  of  War  96.  Violations  of  Federal 
game  laws  by  civilians  on  a  military  reser- 
vation over  which  the  U.S.  has  exclusive 
jurisdiction,  and  which  falls  within  the 
category  of  a  petty  offense  (18  U.S.C.  541) 
may  be  prosecuted  by  military  personnel 
before  a  proper  U.S.  Commissioner.  U.S. 
attorneys  and  marshals  can  apprehend  and 
prosecute  offenders  of  Federal  game  laws, 
including  federally  adopted  State  laws, 
upon  military  reservations  which  are  un- 
der the  exclusive  jurisdiction  of  the  U.S. 
Solicitor's  Opinion,  M-35079  (Oct.  24, 
1947) 

The  State  Act  of  May  18,  1939,  did  not 
effect  a  cession  to  the  U.S.  of  either  exclu- 
sive or  concurrent  jurisdiction  over  the 
park  lands. 

With  regard  to  the  lands  required  for 
the  park,  the  U.S.  is  an  ordinary  proprietor. 
The  State  cannot  affect  the  title  of  the 
U.S.  or  interfere  with  the  protection,  use 
and  control  of  the  lands  by  the  U.S. 

The  provisions  of  28  U.S.C.  632  are 
inapplicable. 

Jurisdictional  Status  of  the  Federal  Lands 
Comprising  the  Saratoga  National  His- 
torical Park  in  the  State  of  Neiv  York 
(June  7,  1949) 


JURISDICTION  OVER  FEDERAL  AREAS— 

Continued 

The  U.S.  seeks  a  declaratory  judgment 
decreeing  that  the  Federal  Govt,  has  ex- 
clusive police  jurisdiction  over  privately 
owned  lands  located  in  Kings  Canyon 
National  Park  and  a  writ  of  injunction 
restraining  sale  of  liquor  upon  such  private 
property  without  a  Federal  permit. 

The  establishment  selling  liquor  on  pri- 
vately owned  land  in  Kings  Canyon  Natl. 
Park  does  so  on  an  on-sale  license  obtained 
from  the  Calif.  State  Board  of  Equaliza- 
tion. Their  application  for  a  Federal  per- 
mit was  refused. 

After  the  park  was  set  up  with  lands 
owned  by  the  defendants  within  its  bound- 
aries, Calif,  ceded  to  the  U.S.  "exclusive 
jurisdiction — over  and  within  all  of  the 
territory  which  is  now — included  in  those 
several  tracts  of  land  in  the  State  of  Calif, 
set  aside — for  park  purposes  by  the  U.S. 
as  Kings  Canyon  National  Park." 

On  Apr.  21,  1945,  the  Secretary  of  the 
Interior  accepted  this  exclusive  jurisdic- 
tion and  assumed  "police  jurisdiction  over 
the  said  park." 

The  Government  urges  that  exclusive 
police  jurisdiction  of  the  U.S.  over  all  lands 
within  the  boundaries  of  the  Park,  both 
publicly  and  privately  owned,  is  estab- 
lished by  the  agreement  between  the  U.S. 
and  Calif. 

Defendants  contend  that  Calif,  cannot 
cede  and  U.S.  cannot  accept  exclusive 
jurisdiction  over  lands  to  which  the  U.S. 
has  no  title. 

It  has  been  held  that  where  "necessary 
in  order  to  secure  the  benefits  intended  to 
be  derived"  from  Federal  lands,  acceptance 
of  exclusive  police  jurisdiction  by  the  U.S. 
may  be  extended  to  privately  owned  land. 
This  would  seem  to  be  such  a  case. 

The  U.S.  had  authority  to  and  did  accept 
cession  of  exclusive  police  jurisdiction  over 
the  privately  owned  lands  in  controversy 
and  is  entitled  to  judgment  so  decreeing. 

As  for  the  injunction  restraining  de- 
fendants from  liquor  at  "The  Lodge"  with- 
out Federal  permit.  There  are  criminal 
sanctions  in  the  Park  Service  regulations 
which  are  adequate  to  this  situation. 

Prayer  for  injunction  denied. 
United  States  District  Court  for  the  South- 
ern District  of  California  (June  22,  1950) 
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LABOR 

(See  also,  Contracts) 

GENERALLY 

Convict  Labor.  Memorandum  for  the  Di- 
rector of  Personnel. 

Solicitor's    Opinion,    M-39944     (Jan.    29, 
1945) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer  denying  additional  com- 
pensation under  Contract  No.  12r-9319 
dated  Nov.  15,  1938,  with  the  Department 
of  the  Interior. 

The    Warner   Construction    Co.,    M-34046 
(May  28,  1945) 

Contract  provisions  of  the  Bur.  of  Recla- 
mation for  a  40-hour  week  derive  from  the 
requirement  of  sec.  23  of  the  act  of  Mar.  28, 
1934,  which  provides,  with  respect  to 
Govt,  employees  on  projects  (not  subject  to 
the  Classification  statutes),  "that  the 
regular  hours  of  labor  shall  not  be  more 
than  40  per  week ;  and  all  overtime  shall 
be  compensated  for  at  the  rate  of  not  less 
than  time  and  one-half. 
Hours  of  Labor  (Apr.  10,  1946) 

Sec.  28.6  of  the  labor  standard  regula- 
tions, approved  July  12, 1948,  provides  that 
concessioners  would  comply  with  the  State 
labor  laws  of  the  State  in  which  they  were 
situated  unless  those  standards  are  lower 
than  those  established  by  sees.  28.4  and 
28.5. 

The  opposition's  contentions  that  this 
confers  legislative  power  on  the  State  is 
not  true.  The  Department  has  the  right  to 
establish  fair  working  conditions.  In  order 
to  assure  equality  of  treatment  the  State 
laws  are  followed  in  cases  where  an  em- 
ployee would  enjoy  a  higher  standard 
working  outside  the  park,  but  in  the  same 
State,  than  he  would  if  he  worked  for  a 
concessioner  in  the  park. 

Labor    Standard    Regulations    (May    27 
1949) 

Material  concerning  handling  of  labor 
disputes  in  defense  industries,  as  follows : 

1.  Report  to  the  President— The  Labor 
Dispute  in  the  Bituminous  Coal  Industry. 

2.  U.S.  v.  International  Union,  UMW, 
et  al.  Complaint  for  Injunctive  Relief  under 
Labor  Management  Relations  Act,  1947. 
A  suit  to  enjoin  the  continuance  of  a  strike 


LABOR — Continued 

GENERALLY— Continued 
by  the  International  Union,  UMW.  In- 
volves an  unresolved  labor  dispute  between 
certain  bituminous  coal  operators  and  as- 
sociations which  are  parties  to  the  National 
Bituminous  Coal  Wage  Agreement  of 
1948. 

3.  Copy  of  memo  to  the  Secretary  giving 
statistics  on  the  effect  of  work  stoppages 
on  the  domestic  production  of  copper, 
lead  and  zinc. 

4.  Affidavit   of   Under   Secretary   as   to  ' 
effect  of  shutdown  on  defense  industries. 
Filed  between  1951  and  1952  Opinion  Files 
in  Special  Folder. 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire  sup- 
pression contract  with  the  State  of  Oregon 
any  prohibition  against  the  use  by  the 
State  of  Oregon  of  its  convicts  in  perform- 
ing the  work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  com- 
plement the  act  of  Feb.  23,  1887,  and  its 
purpose  was  to  prevent  private  persons 
who  hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States, 
Territories,  or  municipalities,  the  con- 
victs of  these  governmental  entities  for 
the  performance  of  work  under  the  Govt, 
contracts. 

Use  by  the  State  of  Oregon  of  its  con- 
victs in  the  performance  of  fire  suppression 
work  on  Federal  lands  would  not  constitute 
the  "employment"  of  convict  labor  within 
the  meaning  of  that  term  as  used  in  E.O. 
No.  325-A. 

Convict  Labor,  M-36131  (June  9,  1952) 
LACHES 

Compilation  of  cases  showing  that  the 
U.S.  is  not  estopped  to  assert  its  rights 
even  where  the  U.S.  or  its  officers  by  af- 
firmative action  have  purported  to  give 
recognition  to  an  adverse  claim. 
Submerged  Oil  Lands  Suit  (Mar.  8,  1946) 

Device  for  Reproducing  Accurate  Spac- 
ings  on  a  Reduced  Scale. 

Departmental  Order  No.  1763 — Govern- 
mental duties  of  employees.  Government's 
right  to  use  invention  under  act  of  June 
25,  1910,  as  amended. 
Gus  J.  KoJcott,  M-34506  (May  9,  1946) 
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LACHES — Continued 

Effect  of  patent  No.  31  of  Jan.  25,  1896, 
to  Southern  Pacific  Railroad  Co. — passed 
the  title  to  the  described  lands  as  shown 
on  Reed  survey  of  1869  and  was  not  af- 
fected by  the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

A  suit  by  the  U.S.  to  vacate  and  annul  a 
patent  must  be  brought  within  6  years  after 
the  date  of  its  issuance,  or,  if  the  patent 
was  obtained  by  fraud,  within  6  years  after 
the  facts  constituting  the  fraud  are  known. 
Trust  Estate,  Wonder  Gold  Mines,  Sacra- 
mento 016830  "N",  A-24370  (Aug.  12,  1946) 

Proposed  agreement  with  Jamestown 
Corporation  re  judicial  remedies  available 
to  above  corporation  under  par.  11  of  pro- 
posed cooperative  agreement  between  U.S. 
and  corporation. 
Memorandum  (Oct.  25,  1946) 

There  is  authority  for  the  rejection  of  a 
defense  that,  because  of  a  prior  action 
against  San  Francisco  to  permit  the  U.S. 
to  maintain  a  suit  for  an  accounting  of  the 
power  revenues  under  the  1925  contract 
with  the  Pacific  Gas  &  Electric  Co.,  would 
be  in  disregard  of  the  rule  against  splitting 
a  cause  of  action.  It  is  not  unlikely  that 
such  a  suit  would  be  dismissed  either  on 
the  ground  of  multiplicity  of  suits  or  an 
abandonment  of  the  right  to  an  accounting. 

While  in  some  circumstances  a  grantee 
of  Federal  lands  under  a  statute  contain- 
ing restrictions  may  be  required  to  ac- 
count to  the  U.S.  for  profits  derived 
through  disregard  of  the  restrictions,  it  is 
most  probable  that  this  doctrine  would  be 
extended  to  require  San  Francisco  to  ac- 
count for  the  power  revenues  in  question. 

The  success  of  a  suit  against  San  Fran- 
cisco for  an  accounting  appears  to  be  so 
conjectural  that  its  institution  would  not 
be  warranted. 

Possible  Suit  Against  San  Francisco  far 
an  Accounting  Under  the  Raker  Act,  M- 
34775  (Dec.  8, 1948) 
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LACHES — Continued 

An  oil  and  gas  lease  must  be  canceled  as 
to  land  patented  more  than  6  years  previ- 
ously without  an  oil  and  gas  reservation, 
despite  the  fact  that  the  omission  of  the 
reservation  from  the  patent  was  due  to  an 
error. 

Davidson    Hill,    Pueblo    059025,    A-25673 
(July  22,  1949) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

Lands  patented  for  more  than  6  years 
without  any  oil  and  gas  reservation  are 
not  subject  to  oil  and  gas  leasing  under 
the  Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
must  contain  adequate  descriptions  of  the 
lands  desired  by  the  applicant. 
Margaret    Scharf    Wagley,    Los    Angeles 
055643,  A-25712   (Nov.  29,  1949) 

Reopening  of  Indian  Heirship  Proceed- 
ings. 

A  petition  for  reopening  an  Indian  heir- 
ship proceeding  filed  more  than  12  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent  must  be  de- 
nied on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in  the 
Department  regulations. 
Estate  of  Leigliton  Salakike  (Clayton 
Bobb),  Quinaielt  Allottee  No.  388,  Probate 
9083-54,  IA-134  (Sept.  29,  1954) 

MATERIALS  ACT 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31,  1947,  is  appli- 
cable to  the  disposal  of  sand,  stone,  and 
gravel,  from  the  reserved  school  section 
lands  in  Alaska.  The  proceeds  from  such 
sales  must  be  credited  to  the  account  "sale 
of  public  lands." 

Deposits  of  Proceeds  from  the  Sale  of 
Gravel  from  School  Sections  (Nov.  25, 
1949) 

Gypsum  contained  in  land  which  is  cov- 
ered by  oil  and  gas  leases  issued  under  the 
Mineral  Leasing  Act  is  subject  to  disposal 
under  the  Materials  Act  of  July  31,  1947. 

The  mere  fact  that  land  containing  gyp- 
sum or  other  nonmetalliferous  minerals  has 
been  withdrawn  from  entry  under  the 
mining  laws  does  not  make  such  gypsum 
or  other  minerals  subject  to  disposal  under 
the  Materials  Act. 


618 


MATERIALS  ACT— Continued 

Sale  of  Gypsum  Under  Materials  Act,  M- 

36044  (July  7,  1950) 

A  free  use  patent  for  materials  issued 
under  the  act  of  July  81,  1947,  43  U.S.C. 
1185-1187,  1946  Ed.,  continues  in  opera- 
tion according  to  its  terms  even  as  against 
a  subsequent  public  land  claim  or  entry 
initiated  subsequent  to  its  issuance  and 
regardless  of  whether  such  claim  or  entry 
has  proceeded  to  patent. 

The  Secretary  has  authority  under  the 
act  of  July  31,  1947,  to  prescribe  regula- 
tions governing  the  duration  of  free  use 
permits.  Such  authority  may  be  exercised 
as  to  affect  the  rights  and  limit  the  full 
possession  of  subsequent  public  land  claim- 
ants or  entrymen. 

The  issuance  of  a  patent  without  a  spe- 
cific reservation  as  to  the  right  of  a  per- 
mittee to  remove  materials  does  not  impair 
such  right  since  it  is  reserved  by  law. 

A  free  use  permit  issued  under  the  act 
of  July  31,  1947,  supra,  is  in  the  nature  of 
a  profit  a  prendre  and  is  not  a  mere  revoca- 
ble license. 

Free  Permits  Under  the  Materials  Act  of 
July  31, 1947  (61  8tat.  691;  J,3  U.S.C.  1185) 
(Aug.  27,  1951) 

The  act  of  Mar.  4,  1915,  which  reserved 
lands  for  school  purposes  in  Alaska,  does 
not  authorize  the  issuance  of  oil  and  gas 
leases  on  lands  in  the  reserved  school  sec- 
tions. 

The  Materials  Act  of  July  31,  1947,  does 
not  authorize  the  disposal  of  the  oil  and 
gas  deposits  that  may  be  contained  in  the 
Alaska  reserved  school  sections. 

Neither  the  Territory  of  Alaska  nor  the 
Dept.  of  the  Interior  is  empowered  by  any 
existing  legislation  to  dispose  of  the  oil 
and  gas  deposits  that  may  be  contained 
in  the  Alaska  reserved  school  sections. 
Disposal  of  Oil  and  Gas  in  Alaska  School 
Sections,  M-36143  (July  22,  1952) 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  act  applicable  to  coal 
leasing  in  Alaska,  the  Mineral  Leasing  Act 
for  Acquired  Lands,  the  non-mineral  public 
land  laws,  the  timber  laws,  and  the  Alaska 
Fisheries  Act  all  require  citizenship  for 
activities  which  come  under  their  purview. 


MATERIALS  ACT— Continued 

The  Materials  Act,  two  rights-of-way 
acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However, 
in  the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act, 
the  regulations  of  the  Department  require 
citizenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8, 1952) 

Where  land  is  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  and  neither  the  terms  of  the  with- 
drawal order  nor  the  purpose  for  which 
the  land  was  withdrawn  suggests  an  intent 
to  exclude  disposals  under  the  Materials 
Act  from  the  scope  of  the  order,  a  contract 
made  after  the  effective  date  of  the  order 
and  providing  for  the  sale  under  the  Ma- 
terials Act  of  deposits  of  clay  from  the 
withdrawn  land  is  not  authorized. 

Clay  deposits  of  exceptional  nature  may 
be  subject  to  location  under  the  mining 
laws  and,  in  that  event,  are  not  subject 
to  sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials 
Act  only  if  it  is  not  subject  to  location 
under  the  mining  laws. 
Mrs.  A.  T.  Van  Dolah,  Anchorage  015083, 
018026,  A-26443  (Oct.  14,  1952) 

MIGRATORY  BIRD   CONSERVATION  ACT 
GENERALLY 

The  Commission  may  determine  for  it- 
self the  extent  to  which  its  business  shall 
be  transacted  at  formal  hearings  or  other 
meetings  attended  by  members  of  the  Com- 
mission, and  the  extent  to  which  the  Com- 
mission's business  shall  be  disposed  of 
through  the  device  of  having  its  members 
individually  eubmit  written  indications  of 
their  approval  or  disapproval  of  proposals 
which  have  been  presented  to  the  Commis- 
sion for  decision. 

As  no  particu^r  formality  has  been  re- 
quired by  the  Co:  *sress  wTith  respect  to  the 
making  of  determinations  by  the  Commis- 
sion, it  wrould  be  appropriate  for  the  Com- 
mission to  adopt  a  procedure  under  which 
members  of  the  Commission  might  desig- 
nate representatives  to  participate  in  the 
hearings  and  other  meetings  of  the  Com- 
mission, but  without  authority  to  cast  the 
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votes  of  their  absent  principals  upon  any 
proposal  presented  to  the  Commission  for 
decision. 

Migratory  Bird  Conservation  Commission, 
M-35042  (May  13, 1948) 

The  Secretary  of  the  Interior  may  au- 
thorize another  officer  of  the  Department 
to  perform  the  functions  of  the  Secretary 
as  Chairman  of  the  Migratory  Bird  Con- 
servation Commission. 
Migratory  Bird  Conservation  Commission, 
M-36214  (Mar.  20,  1954) 

REFUGES  AND  SANCTUARIES 

There  is  no  statute  which  is  specific  on 
the  subject  of  the  authority  to  administer. 
Sec.  10  of  the  Migratory  Bird  Conserva- 
tion Act  recognizes  the  existence  and  the 
possible  later  creation  of  refuges  estab- 
lished in  a  manner  other  than  pursuant  to 
that  act  in  the  language  prohibiting  cer- 
tain acts. 

Sec.  4  of  the  act  of  Aug.  14,  1946,  covers 
the  authority  of  the  Secretary  of  the  Inte- 
rior to  administer  directly  or  under  co- 
operative agreements  entered  into  pur- 
suant to  the  act's  provisions. 
Authority  under  which  Wildlife  Refuge 
and  Management  Areas  are  Administered 
Following  Estadlishment  upon  Lands 
theretofore  Classified  as  Public  Lands 
(Dec.  23,  1947) 

MIGRATORY  BIRD  TREATY  ACT 

GENERALLY 

Regulations  Under  Migratory  Bird 
Treaty  Act  prohibiting  the  taking  of 
migratory  birds  on  privately  owned  lands 
do  not  pertain  to  a  "foreign  affairs  func- 
tion" or  to  "public  property"  as  those 
terms  are  used  in  sec.  4  of  Administrative 
Procedure  Act.  Procedure  prescribed  in 
that  section  should  be  followed  in  con- 
nection with  issuance  of  such  regulations. 
Dade  and  Monroe  Counties,  Fla.,  M-34864 
(Feb.  18, 1947) 

RULES  AND  REGULATIONS 

Regulations  under  Migratory  Bird 
Treaty  Act  prohibiting  the  taking  of 
migratory  birds  on  privately  owned  lands 
do  not  pertain  to  a  "foreign  affairs  func- 
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tion"  or  to  "public  property"  as  those 
terms  are  used  in  sec.  4  of  Administrative 
Procedure  Act.  Procedure  prescribed  in 
that  section  should  be  followed  in  con- 
nection with  issuance  of  such  regulations. 
Dade  and  Monroe  Counties,  Fla.,  M-34864 
(Feb.  18, 1947) 

The  Commission  may  determine  for 
itself  the  extent  to  which  its  business  shall 
be  transacted  at  formal  hearings  or  other 
meetings  attended  by  members  of  the 
Commission,  and  the  extent  to  which  the 
Commission's  business  shall  be  disposed  of 
through  the  device  of  having  its  members 
individually  submit  written  indications  of 
their  approval  or  disapproval  of  proposals 
which  have  been  presented  to  the  Commis- 
sion for  decision. 

As  no  particular  formality  has  been 
required  by  the  Congress  with  respect  to 
the  making  of  determinations  by  the  Com- 
mission, it  would  be  appropriate  for  the 
Commission  to  adopt  a  procedure  under 
which  members  of  the  Commission  might 
designate  representatives  to  participate  in 
the  hearings  and  other  meetings  of  the 
Commission,  but  without  authority  to  cast 
the  votes  of  their  absent  principals  upon 
any  proposal  presented  to  the  Commission 
for  decision. 

Migratory  Bird  Conservation  Commission, 
M-35042  (May  13,  1948) 

MINE  FIRE  CONTROL  ACT 

The  Bur.  of  Mines  may  enter  into  a  con- 
tract with  the  Otis  Volunteer  Fire  Depart- 
ment of  Otis,  Kansas,  to  render  fire 
fighting  service  at  its  helium  plant  located 
outside  the  limits  of  the  municipality. 
Fire  Fighting  Services,  M-34367  (May  31, 
1946) 

MINERAL  LANDS 
GENERALLY 

Amendment  of  mineral  entry  required. 
Appeal  from  the  General  Land  Office — 
Reversed. 

United  States  Smelting  Refining  &  Mining 
Co.,  Las  Cruces  061700  "tf",  A-23885 
(Oct.  7, 1944) 

(1)  Distinction  must  be  made  between 
the  Saturday  issue  of  a  paper  which  has 
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broader  circulation  than  the  daily  issue, 
and     a     weekly     which     has     no     daily 
counterpart. 

(2)  Change  of  rates  of  pay  for  advertis- 
ing—General basis  or  can  rates  in  par- 
ticular localities  prevail? 
Memorandum,  G.  L.  0  2027819  "L"  (Feb. 
20,  1945) 

Cancellation  of  mineral  entry.  Motion 
for  rehearing. 

Utah  Fire  Clay  Company,  Salt  Lake  City 
062679  "N",  A-23979  (Mar.  30,  1945) 

The  effect  upon  the  right  to  locate  a  min- 
ing claim  of  a  classification  of  forest  lands 
for  recreation  and  scenic  uses. 
Memorandum,  2029775  "L"  (Apr.  27,  1945) 

Reduction  in  overriding  royalties  re- 
quired. Appeal  from  the  General  Land  Of- 
fice. 

Continental  Oil  Company,  Billings  022167 
(a)  <W",A-23433  (May  16, 1945) 

The  right  to  patent  a  mining  claim  after 
the  minerals  have  been  mined  out. 
Memorandum  (Oct.  12,  1945) 

Applicability  of  E.O.  No.  9613  to  Surplus 
Lands  of  an  Indian  Tribe. 
Solicitor's  Opinion,  M-34297  (Dec.  7,  1945) 

Mineral  reservation  in  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  the  railroad  the  ex- 
pectant right  to  any  unknown  minerals 
that  might  exist  in  the  lands  conveyed, 
ownership  of  which  minerals  would  there- 
after be  acquired  by  the  company  upon  the 
issuance  of  a  patent  under  the  grant.  But 
such  interest  is  covered  by  the  railroad's 
release.  See  decision  in  A-24070. 
Northern  Pacific  Railway  Co.,  Cass  Lake 
013387  «JTf  A-24046  (Apr.  9,  1946) 

Mineral  reservation  in  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  railroad  the  expect- 
ant right  to  unknown  minerals.  But  such 
interest  is  covered  by  railroad's  release. 
See  decision  in  A-24070. 

Qualification  in  reservation  that  grantor 
shall  pay  to  the  grantee  market  value  of 
portion  of  surface  used  for  mining ;  Govt. 
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cannot  require  deed  from  the  railroad  with- 
out provision  making  deed  subject  of  such 
qualification. 

Northern  Pacific  Railway  Co.,  Cass  Lake 
0U102  "F",  A-24047   (Apr.  9,  1946) 

Mineral  reservation  in  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  railroad  the  expect- 
ant right  to  unknown  minerals.  But  such 
interest  is  covered  by  railroad's  release. 
See  decision  in  A-24070. 

Qualification  in  reservation  that  grantor 
shall  pay  to  the  grantee  market  value  of 
portion  of  surface  used  for  mining;  Govt, 
cannot  require  deed  from  the  railroad 
without  provision  including  deed  subject  to 
such  qualification. 

No  release  can  be  expected  from  inno- 
cent purchaser. 

Northern    Pacific   Railicay    Co.,    Spokane 
018982  "F",  A-24069  (Apr.  9,  1946) 

Land  in  which  minerals  are  found  before 
the  issuance  of  patent  is  taken  out  of  the 
operation  of  the  grant,  but  minerals  in  the 
land,  not  known  to  exist  at  the  time  of  the 
issuance  of  the  patent,  upon  issuance  of 
the  patent  become  the  property  of  the 
patentee. 

Northern   Pacific   Railway    Co.,    Spokane 
015063  "F",  A-24070  (Apr.  9,  1946) 

The  office  of  Secretary  of  the  Interior 
is  a  continuing  one.  The  incumbents  change 
but  the  office  continues.  Rulings  of  pre- 
vious incumbents  should  not  be  disturbed 
except  where  it  is  shown  that  a  real  in- 
justice has  been  done.  See  P archer  v.  Gil- 
len,  26  L.D.  34,  42. 

Letter  to  Senator  Murdock,  1774513  "N" 
(May  15, 1946) 

Aggregate  acreage  held  by  a  person  un- 
der The  Potash  Leasing  Act  of  Feb.  7, 
1927. 

There  is  no  limitation  on  maximum  num- 
ber of  acres  a  person  may  hold  by  leases 
or  permits  under  Potash  Leasing  Act  of 
Feb.  7,  1927,  except  as  such  limitation  is 
prescribed  by  regulations  of  the  Depart- 
ment of  the  Interior. 

G.    B.    Burnham,    American    Potash    & 
Chemical  Corp.  (July  15,  1946) 
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Discusses  the  matter  of  mining  claims 
along  the  Alex  Sparrow  Memorial  High- 
way approach  to  Crater  Lake  National 
Park  through  the  Rogue  River  National 
Forest.  Any  mineral  lands  in  forest  reser- 
vations created  from  the  public  domain 
are  subject  to  location  and  entry  under 
mining  laws  of  the  U.S.  and  the  rules  and 
regulations  applying  thereto,  provided  lo- 
cators also  comply  with  forest  regulations. 
The  only  way  of  withdrawal  of  such  lands 
is  through  legislation  since  Congress  has 
expressly  provided  that  they  shall  remain 
open  to  mineral  entry. 
Memorandum  (Sept.  9,  1946) 

A  statutory  requirement  for  payment  of 
"a  reasonable  percentage  ...  of  the  total 
value  of  minerals  thereafter  produced  from 
such  property"  does  not  permit  of  cutting 
off  the  payments  when  any  predetermined 
amount  has  been  paid. 
Interior  Department  Appropriation  Act, 
1947  (P.L.  478,  79th  Congress),  Item  En- 
titled "Coal  Investigations" — Methods  of 
Compliance  with  Proviso  Requiring  Pay- 
ments to  the  Government  (Sept.  11,  1946) 

An  application  for  withdrawn  lands  will 
not  be  held  in  suspended  status  to  await 
the  lifting  of  the  withdrawal,  but  will  be 
rejected. 

Dorothy  P.  Soeth,  Salt  Lake  City  068486 
%N",  A-24408  (Nov.  12,  1946) 

Re  confirmation  of  telephone  conversa- 
tion between  Mr.  Horn  and  Miss  Council  of 
your  office  re  question  raised  in  letter  of 
Jan.  23,  1947  about  the  suspension  of  an- 
nual assessment  work  on  mining  claims. 

Answer  to  question  is  "no."  Provision  in 
act  of  May  3, 1943,  regarding  notices  relates 
solely  to  a  notice  of  a  desire  to  hold  a  min- 
ing claim  free  from  the  requirements  to 
annual  assessment  work. 
Letter  to  Representative  E.  L.  Bartlett 
(Jan.  29, 1947) 

Title  to  certain  school  lands  within  Naval 
Oil  Shale  Reserve  No.  2,  Utah. 
Naval  Oil  Shale  Res.  No.  2,  Utah  (Feb.  17, 
1947) 
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Whether  Fish  and  Wildlife  Service  has 
authority  to  sell  dead  and  down  timber  on 
public     lands     within     wildlife     refuge ; 
whether  Bur.  of  Land  Management  rather 
than  Fish  and  Wildlife  Service  should  dis- 
pose of  such  timber ;  and  whether  answers 
to  questions  1  and  2  are  applicable  to  other 
resources. 
Memorandum  (Feb.  28,  1947) 

It  was  decided  in  a  meeting  held  Apr.  29, 
1947,  that  trespass  charges  are  too  low  and 
too  varied. 

Subsequently,  it  was  determined  that  in 
the  absence  of  a  State  law  prescribing 
charges  for  grazing  trespass,  that  trespass 
charges  be  based  on  commercial  rates  pre- 
vailing in  the  locality  pending  considera- 
tion of  a  proposed  bill  entitled  "To  pre- 
scribe the  measure  of  damages  on  account 
of  trespasses  upon  lands  or  mineral  de- 
posits owned  by  the  U.S." 
Grazing  Trespass  Charges  (May  23,  1947) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts 
to  furnish  lessees  with  certain  title  in- 
formation, including  certified  copies  of 
patents  to  allotments  and  orders  deter- 
mining heirs.  While  it  is  customary  for 
oil  and  gas  lease  purchasers  to  request  the 
Bureau  to  furnish  such  copies,  neverthe- 
less in  performing  that  function  the 
Bureau  merely  fulfills  a  general  public 
service  resting  upon  it  as  a  custodian  of 
departmental  records.  The  lessee  was  not 
justified  in  refusing  to  perform  its  con- 
tractual obligation  because  certain  title  in- 
formation had  not  been  furnished  within 
the  period  provided  after  the  submission 
of  the  lease  to  it  by  the  superintendent, 
notwithstanding  the  superintendent's  re- 
fusal to  grant  further  extension  of  time. 
The  company's  remedy  was  to  appeal  from 
the  superintendent's  action,  and  by  fail- 
ing to  appeal  it  waived  whatever  right  it 
might  have  had  to  demand  the  return  of 
the  deposit  made  to  cover  the  bid  at  the 
lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  er- 
roneously advertised  by  the  superintendent 
at  an  oil  and  gas  lease  sale,  the  mistake 
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of  the  superintendent  constitutes  justifica- 
tion for  the  lessee  not  to  keep  the  lease, 
covering  the  lesser  or  partial  interest,  sent 
to  it  for  execution.  The  lessee  likewise 
could  insist  upon  a  lease  from  the  party 
or  vendor  with  whom  it  had  bargained  and 
need  not  accept  a  lease  from  a  third  per- 
son. The  lessee,  accordingly,  is  entitled  to 
the  refund  of  its  deposit  as  to  this  particu- 
lar tract. 

Phillips  Petroleum   Co.,   Land:  Minerals 
>t-47,  A-24713  (Mar.  18,  1948) 


1.  It  was  not  error  for  the  Commissioner 
to  find  that  a  valid  discovery  of  minerals 
had  not  been  made  on  two  lode  mining 
claims  when  the  preponderance  of  the  evi- 
dence showed  that  the  discoveries  of  min- 
erals were  not  sufficient  to  warrant  a 
reasonably  prudent  man  in  the  expenditure 
of  time  and  money  in  the  hope  of  develop- 
ing a  paying  mine. 

2.  The  presence  of  46.68%  fluorspar  in 
an  ore  deposit  does  not  necessarily  make  a 
mining  operation  feasible,  since  the  pres- 
ence of  other  materials  found  with  the 
fluorspar  may  decrease  its  value  for  com- 
mercial use. 

United  States  v.  Donald  S.  Tedford,  Santa 
Fe  2035176  "N",  Contest  No.  7391,  A-24546 
(Apr.  1, 1948) 

Case  remanded  for  further  action  in  the 
light  of  Geological  Survey  report. 
Thomas  K.  Wilhite,  Pueblo  057935  "LD", 
A-25224  (June  24,  1948) 

Lands  within  a  first-form  reclamation 
withdrawal  are  not  subject  to  the  desert 
land  application.  Such  applications  will  be 
rejected,  not  suspended  to  permit  restora- 
tion. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  veterans 
to  file  homestead,  desert  land,  or  small 
tract  applications. 

Donald    Boyden    Barber,     Los     Angeles 
0679U  "L",  A-25296  (July  2,  1948) 

Lands  valuable  for  gold  are  not  subject 
to  public  sale  under  sec.  2455,  U.S. 

Under  the  second  proviso  of  sec.  2455, 
R.S.,  as  amended,  requiring  an  applicant 
for  public  sale  of  a  mountainous  tract  too 
rough  for  cultivation  to  be  the  owner  or 
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the  valid  entry  holder  of  "adjoining  lands," 
an  applicant  alleging  ownership  of  corner- 
ing lands  is  not  a  qualified  applicant. 

An  applicant  for  public  sale  of  a  moun- 
tainous tract  under  the  statute  quoted 
whose  application  affidavit  does  not  make 
proof  of  ownership  of  the  whole  title  of 
adjoining  lands  is  not  a  qualified  applicant. 
43  CFR  250.22. 

Ruth  Cynthia  Kress,  Sacramento  037208 
"LD",  A-25349  (Aug.  6,  1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties ;  since  under  the  statutes,  the  ad- 
vance rental  must  be  credited  against  ac- 
cruing royalties  for  that  lease  year.  Mini- 
mum royalty  is  specifically  provided  by 
law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are 
not  mandatory  nor  are  the  amounts  speci- 
fied in  the  act ;  they  are  established  by  43 
CFR  191.11,  while  43  CFR  191.12  governs 
conditions  under  which  filing  fees  are  re- 
turnable. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR, 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43  U.S.C.  95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22, 1948) 

Oil  and  gas  lease  applications  rejected. 
Motion  filed. 

Applications  for  oil  and  gas  leases  on 
land  patented  in  confirmation  of  Mexican 
land  grants  were  properly  rejected  where 
the  patents  did  not  expressly  reserve  to  the 
U.S.  the  minerals  in  the  land. 
Harold  Toplon,  et  al.,  Los  Angeles 
052902-29  "N",  A-24673  (Apr.  8,  1949) 

Where  an  application  for  the  opening  to 
mineral  entry  of  land  withdrawn  for 
reclamation  purposes  has  been  rejected  for 
the  reason  that  the  land  applied  for  con- 
tains  materials    needed   for   construction 
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purposes  in  a  reclamation  project,  a  recon- 
sideration of  the  application  will  be  di- 
rected where  it  is  subsequently  determined 
that  only  a  limited  amount  of  the  material 
is  required  for  reclamation  purposes  and 
the  Bur.  of  Reclamation  states  that  it  has 
no  objection  to  the  allowance  of  the  ap- 
plication subject  to  certain  stipulations  to 
protect  interests  of  the  Bureau. 
Charles  E.  Grutzmacher,  Phoenix 
2139312  "3T,  A-25683  (Sept.  6,  1949) 

Patent  31  of  Jan.  25,  1896,  to  the  South- 
ern Pacific  R.R.  Co.  conveyed  the  title  to 
the  described  lands  as  shown  on  the  Reed 
Survey  of  1869,  and  did  not  refer  to  the 
Carpenter  survey  of  1893. 

The  part  of  the  act  of  Mar.  2, 1896,  which 
provides  for  the  confirmation  of  the  claim 
of  "a  bona  fide  purchaser  of  land  erro- 
neously patented"  is  inapplicable  to  a  pur- 
chaser of  land  covered  by  patent  31. 
Standard  Oil  Co.  of  Calif.,  Sacramento 
032188,  032Jtdl,  0255 49,  034276,  038372,  A- 
25613  (May  2, 1950) 

In  exercising  the  implied  or  inherent 
executive  authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is  deemed 
necessary  for  the  purpose  of  protecting  the 
property  and  interests  of  the  U.S.,  the 
Secretary  of  the  Interior  is  not  required, 
as  a  matter  of  law,  to  recognize  the  equities 
of  those  persons  who  have  heretofore  been 
engaged  in  the  development  of  oil  and  gas 
deposits  within  such  lands  under  leases 
granted  by  the  respective  coastal  States. 

The  responsibility  of  the  Secretary  of 
the  Interior  under  E.O.  No.  9633  includes 
the  duty  of  attempting  to  collect  damages 
from  persons  who  have  committed  tres- 
passes on  submerged  coastal  lands  by  way 
of  oil  and  gas  operations  under  State 
leases,  unless  the  Congress  enacts  legisla- 
tion forgiving  such  trespasses,  in  whole 
or  in  part. 

Submerged  Coastal  Lands,  M-36042  (June 
29,  1950) 

Where,  on  appeal,  applicants  for  min- 
eral patents  submit  additional  documents 
and  request  that  these  documents  be  con- 
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sidered  by  the  Bur.  of  Land  Management, 
the  cases  will  be  remanded  to  that  Bureau 
for  further  consideration. 
Federal  Oil  Shale  Co.,  Delos  D.  Potter, 
Harry  K.  Savage,  Denver  056601,  056606, 
Colorado  050,  046,  A-25921,  A-25940, 
A-25952   (Sept.  27,  1950) 

Where  an  applicant  for  a  competitive 
phosphate  lease  is  notified  that  a  revision 
of  the  regulations  relating  to  phosphate 
leasing  is  under  contemplation,  that  no 
action  on  his  competitive  application  will 
be  taken  pending  the  issuance  of  the  re- 
vised regulations  unless  the  application 
requests  such  action,  and  that  if  the  appli- 
cant does  not  reply  to  the  notice  his  appli- 
cation will  be  rejected  upon  the  effective 
date  of  the  new  regulations,  it  is  proper 
to  reject  the  application  where  the  appli- 
cant does  not  reply  to  the  notice  and  the 
new  regulations  are  issued. 
Wilford  Williams,  Sr.,  Evanston  024048, 
A-26251  (Aug.  31, 1951) 

The  basis  for  classification  of  trespassers 
is  the  general  proposition  that  an  "inno- 
cent" trespasser  is  one  who  acts  upon  an 
honest  belief  in  the  legal  propriety  of  his 
action,  and  that  a  "willful"  trespasser  is 
one  who  knows  he  is  wrong. 

The  burden  of  proof  is  upon  the  tres- 
passer. 

If  the  evidence  disclosed  only  a  knowl- 
edge upon  a  trespasser's  part  that  he  held 
no  title  to  mineral  that  he  had  taken,  the 
reasonable  difference  would  be  that  the 
trespass  was  willful.  See  Benson  Mining 
Co.  v.  Alta  Mining  Co. 

Mere  negligence  does  not  make  a  tres- 
pass willful. 

The  courts  will  not  inevitably  charac- 
terize as  willful  a  trespasser  who  is  aware 
that  he  lacks  title.  See  Keys  v.  Pittsburg 
&  W.  Coal  Co.,  Trotter  v.  Maclean,  Rock  v. 
Belmar  Contracting  Co. 

The  doctrine  of  the  above  cases  may  not 
be  applicable  to  trespass  against  the  U.S. 
Memorandum  (Aug.  12,  1952) 

Appeals  from  decisions  of  the  Acting 
Director  and  Assistant  Director,  respec- 
tively, of  the  Bur.  of  Land  Management 
rejecting  applications  to  select,  under  vari- 
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ous  types  of  land  scrip,  areas  of  submerged 
lands  along  the  coast  of  Louisiana,  Texas, 
and  California. 

Kenneth  D.  McMillan,  et  ah,  BLM  022310, 
etc.,  A-26383  (Aug.  12,  1952) 

The  authority  of  the  Secretary  to  with- 
draw "lands"  for  reclamation  purposes  in- 
cludes within  its  scope  the  authority  to 
withdraw  the  minerals  in  lands  where  the 
surface  has  been  patented  by  the  Govt,  but 
the  title  to  the  minerals  is  retained  by  the 
Govt. 

A  reclamation  withdrawal  order  except- 
ing from  its  provisions  "any  tract  the  title 
to  which  has  passed  out  of  the  U.S."  ex- 
cluded only  those  tracts  as  to  which  the 
title  in  its  entirety  had  passed  out  of  the 
Govt.,  and  covered  the  minerals  in  tracts 
within  the  withdrawn  area  which  had  been 
patented  with  a  reservation  of  the  minerals 
in  the  U.S. 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
an  Indian  reservation  did  not  include  tracts 
which  were  at  that  time  withdrawn  from 
a  reclamation  project,  since  lands  with- 
drawn from  public  entry  and  dedicated  to 
a  particular  purpose  cannot  be  regarded 
as  "undisposed-of"  lands. 

The  authority  of  the  Secretary  to  restore 
to  tribal  ownership  former  tribal  lands 
within  an  Indian  reservation  includes  the 
authority  to  restore  to  tribal  ownership 
the  minerals  in  tracts  which  have  been 
patented  with  a  reservation  of  the  min- 
erals to  the  U.S. 

A  withdrawal  of  lands  for  a  reclamation 
project  does  not  constitute  an  authorization 
of  the  project  and  the  fact  that  former 
tribal  lands  within  an  Indian  reservation 
have  been  withdrawn  for  a  reclamation 
project  does  not  prevent  the  Secretary 
from  revoking  the  withdrawal  and  restor- 
ing the  lands  to  tribal  ownership  if  he  de- 
termines that  such  action  would  be  in  the 
public  interest. 

Restoration  to  Tribal  Ownership  of  Lands 
Included  in  a  Reclamation  Withdrawal, 
M-36142  (Oct.  29,  1952) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  not  lie  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
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which  has  been  approved  prior  to  the  pro- 
mulgation by  the  Secretary,  Under  Secre- 
tary,   or   an   Assistant    Secretary    of   the 
Interior. 

United  States  v.  Keith  V.  O'Leary  and 
Donald  K.  Moore,  Sac.  Mineral  Contest 
5168,  A-26683  (Feb.  26.  1953) 

An  application  to  restore  lands  to  mining 
location  for  the  removal  of  rock  and  clay 
deposits  is  properly  rejected  where  the 
minerals  in  the  land  are  withdrawn  and 
are  needed  for  construction,  operation,  and 
maintenance  of  the  Gila  Reclamation 
Project. 

M.  W.  Bobo,  ct  <il.,  Arizona  63267,  A-26613 
(July  13, 1953) 

Carnotite  is  a  metalliferous  mineral  with- 
in the  contemplation  of  the  act  of  June  25, 
1910  (36  Stat.  847),  as  amended,  Aug.  24, 
1912  (37  Stat.  497;  43  U.S.C.  141),  by  rea- 
son of  the  fact  that  the  ore  is  principally 
mined  and  used  for  the  extraction  of  urani- 
um as  a  metal. 

Whether  ('anionic  is  a  Metalliferous  or 
Nonmet  alii fer ous  Mineral,  M-36225 
(Sept  8, 1954) 

DETERMINATION   OF   CHARACTER   OF 
Rights  of  Indians  to  Allotments.  Memo- 
randum for  the  Sec. 

Solicit  or' s  opinion,  M-3405G  (Jan.  31, 
1946) 

Function  of  Secretary  to  determine  min- 
eral or  nonmineral  character  of  lands 
granted  to  State  of  California  under  school- 
land  act  of  Mar.  .",,  1853,  is  a  specific  duty, 
the  performance  of  which  completes  his 
function  under  that  act.  Section  36  lands. 
Letter  to  Hon.  Autland,  House  of  Rep. 
(Apr.  23.  1946) 

i.  Mineral  character  of  land  is  to  be  de- 
termined as  of  the  time  when  an  appli- 
cant has  done  all  things  required  of  him 
to  obtain  approval  of  his  application. 

2.  Appeal  from  decisions  of  the  Commis- 
sioner of  the  General  Land  Office  are  to  be 
transmitted  by  him  to  the  Secretary  rather 
than  denied  on  the  merits  in  the  General 
Land  Office. 
Motion  for  rehearing. 

Henry  D.  Mikesell,  Alex  Nickell,  Black  feet 
05/f205,  054835  "AT",  A-24112  (June  20, 
1946) 
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Certain  mining  claims  in  national  forest 
held  invalid  for  want  of  adequate 
discovery. 

U.S.  v.  W.  E.  Rtitledge,  Billings  1909826 
"N",  Contest  No.  158fh  A-24345  (Aug.  12, 
1946) 

A  valuable  mineral  deposit  is  discovered 
when  the  actual  minerals  brought  forth 
from  a  mining  claim  are  such  as  to  justify 
a  person  of  ordinary  prudence  in  expend- 
ing time  and  money  with  reasonable  pros- 
pect of  developing  a  successful  mine. 

Where  testimony  of  expert  witness  for 
contestant  indicates  that  cost  of  develop- 
ment of  a  prospective  mine  is  so  high  as  to 
preclude  possibility  of  success  and  this 
testimony  is  not  opposed  by  any  qualified 
witness  for  mining  locator,  mineral  patent 
will  not  issue. 

U.S.  v.  Charles  R.  Hag  en,  A-24446  (Apr.  21, 
1947) 

BLM  has  found  the  Illinois  Central  R.R. 
Co.  and  the  Menhall  Drilling  Co.  to  be  in 
trespass  with  respect  to  the  latter's  drilling 
for  and  production  of  oil  on  certain  lands  in 
Illinois. 

The  Railroad  Co.  has  appealed  from  the 
decision,  merely  asking  that  the  Bureau 
be  restrained  from  taking  steps  to  enforce 
penalties  against  the  appellant  until  after 
there  has  been  a  judicial  determination  of 
the  ownership  of  the  minerals  involved. 

Case  remanded  to  Bureau  for  immedi- 
ate reference  to  the  Department  of  Justice 
with  a  request  for  the  institution  of  pro- 
ceedings against  the  Railroad  Co.  and 
others  involved  to  establish  the  title  of  the 
U.S.  to  the  minerals  and  for  such  other 
relief  as  may  be  appropriate. 
Illinois  Central  Railroad  Co.,  Menhall 
Drilling  Company,  2121493,  A-24676  (Aug. 
1,  1947) 

A  valid  mining  claim  cannot  be  located 
on  land  reserved  for  a  power  site  under  the 
Federal  Power  Act,  unless  the  Federal 
Power  Comm.  has  determined  that  the 
value  of  the  land  for  the  purposes  of  pow- 
er development  will  not  be  adversely  af- 
fected by  such  location. 
Oscar  Haickinson,  Spokane  1988012,  A- 
25526   (Jan.  17,  1949) 
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Application  for  Oil  and  Gas  Lease 
Rejected. 

Lands  patented  for  more  than  6  years 
without  any  oil  and  gas  reservation  are  not 
subject  to  oil  and  gas  leasing  under  the 
Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
must  contain  adequate  descriptions  of  the 
lands  desired  by  the  applicant. 
Margaret    Scharf    Wagley,    Los    Angeles 
055643,  A-25712  (Nov.  29,  1949) 

Application  for  Restoration  of  Land  for 
Mining  Purposes  Rejected. 

Where  lands  which  are  subject  to  a  rec- 
lamation withdrawal  appear  to  be  of 
greater  value  for  business  purposes  than 
for  mineral  development,  an  application  to 
restore  the  lands  to  location  and  entry 
under  the  mining  laws  will  be  denied. 
Arthur  Q.  Klinger,  Nevada  52801,  A-26195 
(June  27,  1951) 

In  order  to  be  valid,  a  mining  claim  must 
be  supported  by  a  valid  discovery  of  min- 
eral of  such  quality  and  in  such  quantity  as 
would  justify  a  prudent  man  in  investing 
time  and  money  with  the  reasonable  hope 
of  developing  a  paying  mine. 

The  Govt,  has  the  burden  of  proof  in  an 
adversary  proceeding  against  a  mining 
claim. 

United  States  of  America  v.  T.  J.  Rochon, 
A-26203  (July  18, 1951) 

Where  the  transcript  of  a  hearing  on 
the  validity  of  mining  claims  does  not  in- 
clude the  oral  testimony  submitted  for  the 
defendant  because  he  failed  to  pay  the  cost 
of  transcribing  such  testimony  the  incom- 
plete transcript  and  the  exhibits  offered  at 
the  hearing  will  be  considered  in  deter- 
mining whether  the  claims  were  properly 
declared  invalid. 

Mining  claims,  located  on  land  previ- 
ously withdrawn  by  Executive  order  from 
mineral  location  other  than  those  based 
upon  the  discovery  of  a  metalliferous  min- 
eral, were  properly  declared  null  and  void 
where  it  appears  that  there  has  been  no 
discovery  of  a  valuable  metalliferous  min- 
eral on  the  claims. 

United  States  v.  William  J.  Petty,  Sacra- 
mento Misc.  57863,  A-26224  (Oct.  9,  1951) 
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Chronological  Outline  of  Events  in  this 

Rights  and  privileges  gained  under 
act  of  Mar.  3,  1887,  Ch.  376,  sec.  5,  24  Stat 
557 ;  43  U.S.C.  898,  which  permits  acquisi- 
tion of  surplus  railroad  grant  lands  by 
some  bona  fide  purchasers  thereof,  are 
subject  to  the  provisions  of  mineral  leasing 
laws  enacted  while  such  rights  are  in  an 
inchoate  condition. 

Under  the  act  of  Mar.  4,  1933,  Ch.  278, 
47  Stat.  1570;  30  U.S.C.  124,  the  filing  of  a 
mineral  lease  application  established  the 
mineral  character  of  the  land  insofar  as 
later  entries  and  applications  are  con- 
cerned. 

Rose  M.  Anderson  v.  Secretary  of  the  In- 
terior (June  18, 1953) 

Prior  to  the  act  of  Jan.  25,  1927,  the 
State  of  Utah  did  not  obtain  title  to  school 
sections  which  were  surveyed  and  known 
to  be  mineral  in  character  at  the  date  of 
the  admission  of  the  State  into  the  Union, 
or  to  school  sections  which  were  later  sur- 
veyed and  known  to  be  mineral  in  charac- 
ter upon  the  acceptance  of  the  survey  by 
the  Department. 

The  act  of  Jan.  25,  1927,  vested  in  the 
State,  subject  to  certain  exceptions  and 
conditions,  title  to  those  school  sections 
which,  except  for  their  mineral  character, 
would  have  passed  to  the  State  under  the 
original  grant. 

The  mineral  deposits  in  school  sections 
known  to  be  mineral  in  character,  the  title 
to  which  vested  in  the  State  pursuant  to 
the  act  of  Jan.  25,  1927,  can  only  be  dis- 
posed of  in  accordance  with  the  terms  of 
that  act. 

Title  of  the  State  of  Utah  to  Mineral 
Rights  in  School  Lands,  M-36182  (Sept. 
18, 1953) 

LEASES 

The  necessity  of  requiring  the  owner  of 
a  mineral  property  or  claim,  where  the 
owner  has  given  a  lease  or  option  to  pur- 
chase the  same,  to  execute  an  exploration 
agreement  in  connection  with  the  Bureau 
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of   Mines'   war   mineral   exploration   pro- 
gram. 

Letter  to  Emerson  C.  Willey  sgd.  by  Spec- 
tor  (June  26, 1943) 

John  F.  Perkins,  Carson  City  022082  "N", 
A-24016  (May  28, 1945) 

How  the  United  States  may  effect  the  re- 
moval of  its  property  and  terminate  the 
lease  and  licenses. 

Lease-hold  rights  acquired  by  the  Girdler 
Corporation  from  the  Missouri  Pacific  Rail- 
road Co.  and  assigned  to  the  United  States. 
Memorandum  (Sept.  24,  1943) 

Las  Cruces  059909  "N".  Sodium  prospect- 
ing permit  application  rejected.  Affirmed — 
signed  by  Assistant  Secretary. 
Pearl  Espersen  McConnell,  Executrix  of  the 
Estate  of  Agnes  Ellis,  A-23755  (Nov.  26, 
1943) 

Oil  and  gas  applications  for  lease  held 
for  rejection.  Affirmed — sgd.  Chapman. 
Harold  S.  Anderson,  Jr.,  Cynthia  Beal, 
Clark  Bonner,  Violet  Bonner,  William  E. 
Branch,  Walter  E.  Disney,  Ralph  R.  Hues- 
man,  R.  H.  Palenske,  Nurma  Huesman, 
Mary  W.  Whiting,  Anchorage  09208,  09217, 
09066,  09219,  09215,  09221,  09209,  09264, 
09218,  09216,  "N",  A-23795  (May  10,  1944) 

Application  for  reinstatement  rejected — 
Appeal  from  the  GLO.  Affirmed — signed  by 
Assistant  Secretary  Chapman. 
Estate  of  T.  O.  Henderson,  "N"  Cheyenne 
05Jf195,  A-23838   (June  30,  1944) 

Cheyenne  065580  "N".  Mining  claim  held 
void.  Modified  and  Remanded,  sgd.  Oscar 
L.  CJiapman,  Asst.  Secy. 
Ohio  Oil  Company,  M.  D.  Woolery  v.  W.  F. 
Kissinger,  Yale  Oil  Corporation,  A-23938 
(Sept.  27,  1944) 

Application  for  oil  shale  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Frank  A.  Kelly,  Denver  052567  "N",  A- 
23912  (Jan.  31, 1945) 

Application  for    oil  shale  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Frank  A.  Kelly,  Denver  052584  "H",  A- 
23911  (Jan.  31, 1945) 

Restoration  to  mineral  entry  denied.  Ap- 
peal from  the  General  Land  Office. 
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Stipulation  required  pursuant  to  appli- 
cation for  material  site.  Appeals  from  the 
General  Land  Office. 

Nevada  Dept.  of  Highways,  Carson  City 
022166  thru  022170,  Carson  City  022099 
thru  022101,  A-24151-55,  A-24173  (Sept. 
17,  1945) 

Applicability  of  Sec.  3737,  U.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 
Memorandum  (Oct.  16,  1945) 

Sec.  5  of  the  act  of  Mar.  4,  1923,  autho- 
rizes reimbursement  of  such  portions  of 
appropriations  made  for  Geological  Survey 
for  mineral  lease  supervision  as  are  ex- 
pended in  connection  with  supervision  of 
operations  on  Red  River  oil  and  gas  leases 
issued  under  act. 
Red  River,  Oklahoma  (Apr.  5,  1946) 

The  Secretary  of  the  Interior,  through 
the  Director  of  Fish  and  Wildlife  Service, 
is  authorized  to  enter  into  leases  for  drill- 
ing for  oil  on  lands  acquired  for  wildlife 
refuges  provided  there  would  result  no 
derogation  from  the  primary  purposes  for 
which  refuges  are  established. 
Solicitor's  Opinion,  M-34516  (Aug.  5, 1946) 

Soldiers'  additional  homestead  applica- 
tion rejected.  Appeal  from  General  Land 
Office. 

Soldiers'  additional  homestead  applica- 
tion denied  where  selected  land  is  covered 
by  potash  lease  and  control  of  surface  by 
person  other  than  lessee  would  interfere 
with  mineral  operations  either  now  or  in 
the  future. 

Under  standard  potash  lease,  lessee  may 
construct  a  fence  to  protect  its  facilities. 
Caswell    8.    Neal,    Las     Cruces     060911, 
060912  "K",  A-24147  (Apr.  9,  1946) 

1.  Application  for  lease  of  petroliferous 
sandstone  under  statute  providing  for  lease 
of  oil  shale  lands  denied  under  E.O.  No. 
5327  withdrawing  oil  shale  lands  from 
lease. 

Great  Lakes  Carton  Corp.,  Applicant; 
Cyril  Wigmore,  Protestant,  Salt  Lake  City 
06^854  "N",  A-24301   (May  10,  1946) 


MINERAL  LANDS— Continued 
LEASES — Continued 

A  homestead  entryman  under  the  Stock 
Raising  Homestead  Act  is  not  entitled  to 
a  preference  to  lease  the  oil  and  gas  rights 
within  the  entry. 

Where  land  to  be  leased  for  oil  and  gas 
development  is  not  within  any  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field,  the  first  qualified  applicant  to  file 
an  application  for  the  lease  is  entitled  to  a 
lease  of  such  land. 

Ross  A.  Burd,  Cheyenne  076876,  A-25746 
(July  28, 1946) 

Silica  Sand. 

Provision  in  a  silica  sand  lease  requir- 
ing payment  of  "10  per  centum  of  the  gross 
value  of  the  minerals  mined""  held  to  mean 
10  per  centum  of  the  value  of  the  minerals 
at  the  mine,  not  at  the  point  of  shipment 
to  market 

F.   L.  Morledge,   U.   V.  Perkins,  A-24271 
(Aug.  22, 1946) 

Secretary  is  authorized  to  issue  retro- 
active coal  lease  under  Mineral  Leasing 
Act  after  advertising. 

Such  authority  exercised  in  very  special, 
peculiar  circumstances  of  this  case,  which 
action  is  not  to  be  regarded  as  precedent 
in  any  other  case. 
Geneva  Steel  Company  (Sept.  27,  1946) 

Application  for  Sodium  Prospecting  Per- 
mit Rejected. 

Where  an  application  under  the  Mineral 
Leasing  Act  on  a  school  land  section  could 
not  be  allowed  because  the  lands  are  with- 
drawn, it  is  unnecessary  to  determine 
whether,  or  when,  the  State's  title  attached 
to  the  school  land  section. 

An  application  for  withdrawn  lands  will 
not  be  held  in  suspend  status  to  await  the 
lifting  of  the  withdrawal,  but  will  be 
rejected. 

Dorothy  P.  Soeth,  Salt  Lake  City  063//86 
"N",  A-24408  (Nov.  12, 1946) 

Application  for  sodium  prospecting  per- 
mit rejected.  A  patent  cannot  be  attacked 
on  the  ground  that  it  was  obtained  by  fraud 
when  the  facts  upon  which  the  contention  is 
based  were  matters  of  record  in  the  De- 
partment at  the  time  the  patents  were  is- 
sued. Knowledge  of  the  existence  of  a  valu- 
able deposit  of  minerals  is  not  dependent 
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upon  an  actual  discovery  but  may  be  de- 
duced from  the  existence  of  minerals  in 
adjoining  lands, 

William  A.  Myatt,  Los  Angeles  0366S5,  A- 
24307  (Dec.  17, 1946) 

Re  Wolfson's  telephone  conversation  of 
Jan  15  re  acreage  limitation  provisions 
of  the  potash  regulations  of  this  Depart- 
ment. 

The  limitations  on  acreage  holdings  fixed 
by  these  regulations  include  indirect  in- 
terests held  by  persons  through  stock  hold- 
ings in  corporations  owning  potash  leases. 
Letter  to  L.  G.  Salter,  Exec.  Vice  Pres.  of 
Associated  Cooperatives,  Inc.  (Feb.  17, 
1947) 

As  long  as  the  only  withdrawals  on  the 
lands  are  those  under  the  1910  act,  the 
land  would  remain  subject  to  the  mining 
laws  insofar  as  concerns  metalliferous 
minerals.  See  Attorney  General's  Opinion 
of  June  4,  1941  (40  Op.  Atty.  Gen.  20). 
Jackson  Hole-Yellowstone  Area  Tempo- 
rary Withdrawals  (Feb.  26,  1947) 

The  act  of  May  27,  1902,  provides  for 
allotments  to  be  made  to  the  Uintah  In- 
dians with  their  consent  and  a  restoration, 
with  like  consent,  of  the  unallotted  lands 
to  the  public  domain.  The  act  of  Mar.  3, 
1905,  provides  that  the  President  is  autho- 
rized to  set  apart  and  reserve  as  an  addi- 
tion to  the  Uintah  Forest  Reserve,  subject 
to  the  laws,  rules,  and  regulations  govern- 
ing forest  reservations  such  portion  of  the 
lands  within  the  Uintah  Indian  Reserva- 
tion as  he  considers  necessary.  The  act 
further  provides  that  proceeds  from  any 
timber  on  such  additions  to  the  forest 
which  may  be  safely  sold  prior  to  June 
30,  1920,  shall  be  paid  to  the  Indians  in 
accordance  with  the  provisions  of  the  act 
opening  the  reservations.  There  is  no  bar 
to  the  issuance  of  coal  mining  leases  with- 
in the  area  in  question  subject  to  all  of  the 
applicable  provisions  of  the  Mineral  Leas- 
ing Act  of  Feb.  25, 1920. 
Authority  to  Lease  Minerals  in  Lands  In- 
cluded in  Uintdh  National  Forest  (Feb.  27, 
1947) 

Geological  Survey  determination  that 
lands  were  known  to  contain  valuable  de- 
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posits  of  sodium,  based  on  reliable  and  per- 
suasive evidence. 

Leases  only,  not  permits,  may  be  issued 
for  lands  known  to  contain  valuable  de- 
posits of  sodium. 

C.  A.  Spicer,  Sacramento  034156  "N",  Sodi- 
um, A-24421  (Mar.  28, 1947) 

Motion  Denied. 
Annie  L.  Hill  v.  N.  S.  Williams  &  T.  G.  Lid- 
dell,  Las  Gruces  062812,  059866,  059584, 
032121  "N"j  Mrs.  Jimmie  Saunders,  N.  S. 
Williams  &  T.  G.  Liddell,  A-24248,  A-24255 
(Apr.  30,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Aug.  1,  1946.  Un- 
less the  lease,  permit  or  license  was  ac- 
tually issued  to  the  applicant  before  Aug.  1, 
1946,  the  reservation  must  be  inserted. 
Even  in  the  absence  of  the  reservation,  a 
mineral  lessee  must  confine  his  mining  op- 
erations to  the  extracting  of  those  minerals 
for  which  the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry 
was  filed  prior  to  Aug.  1, 1946,  irrespective 
of  when  the  application  is  allowed. 

Applications  for  stock-raising  home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  clas- 
sified as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 

The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 
sec.  8,  Taylor  Grazing  Act 
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State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  reclama- 
tion purposes. 

An  entryman  may  waive  his  "valid 
claim,  right  or  privilege"  to  be  exempt  from 
the  fissionable  source  material  reserva- 
tions. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material,  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  infor- 
mation was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source  ma- 
terials reservation.  If,  however,  the  same 
land  contained  substantial  deposits  of  fis- 
sionable materials  E.O.  No.  9701  was  ap- 
plicable after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(b)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Under  the  broad  general  powers  vested 
in  the  Secretary  to  prevent  undue  waste 
in  the  mining  of  phosphates,  the  extraction 
and  utilization  of  associated  minerals  may 
be  permitted  and  the  payment  of  royalties 
thereon  required. 
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The  broad  provisions  of  the  act  and  the 
lease  governing  the  prevention  of  undue 
waste  constitute  an  adequate  legal  basis 
for  authorizing  the  extraction  and  utiliza- 
tion of  the  associated  minerals. 
Phosphate   (Feb.  18,  1948) 

Filing  of  a  potassium  permit  applica- 
tion vests  no  rights  in  the  applicant  to  the 
land  or  the  minerals  therein  and  it  is 
within  the  discretion  of  the  Secretary 
whether  such  a  permit  shall  be  issued. 

A  prospecting  permit  might  be  issued  if, 
at  the  time  of  filing  application  therefor, 
the  land  was  not  known  to  be  within  the 
geologic  structure  of  a  producing  oil  and 
gas  field  even  though  prior  to  such  issuance 
the  land  was  known  to  be  on  the  structure. 

The  applicant  is  entitled  to  a  permit  al- 
though no  decision  has  been  found  for 
holding  that  a  potassium  permit  may  be 
issued  on  an  application  filed  prior  to  the 
date  when  the  land  was  known  to  contain 
potassium  in  commercial  quantities. 
Potassium  Permit  Applications,  Las  Cruces 
061864  (Mar.  31, 1948) 

Holder's  application  was  filed  Nov.  17, 
1937.  During  1943^14  it  became  known  that 
sees.  10  and  22  contain  commercial  deposits 
of  potassium.  The  full  rule  in  this  regard 
is  set  forth  in  departmental  decision 
A-24112,  June  20,  1946,  "A  determination 
of  the  mineral  character  of  the  land  sought 
by  an  applicant  is  to  be  made  as  of  the 
time  when  the  applicant  has  done  all 
things  properly  required  of  him." 

In  Holder  and  Hull  cases,  it  is  apparent 
from  the  face  of  applications  there  was  no 
compliance  with  certain  regulations  in 
force  at  time  of  filing  of  applications  and 
until  discovery  of  potassium  on  sees.  10 
and  22  (43  CFR  194.7  (e),  (f)  and  (g)). 
Applications  by  Theresa  Holder  and  C.  G. 
Hull  for  Potassium  Prospecting  Permit; 
Las  Cruces  0J,S522  and  055347  (June  4, 
1948) 

Where  a  proposed  sodium  lease  is  to  be 
issued  as  of  Oct.  15,  1942,  the  period  of 
time  within  which  the  minimum  invest- 
ment is  to  be  made  should  commence  to 
run  as  of  the  date  of  the  actual  issuance 
of  the  lease. 
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A  mineral  lease  application  constitutes 
an  offer  to  lease  the  Govt's,  land  and  that 
offer  is  accepted  only  when  the  lease  is 
issued. 

William  M.   Thornbury,  Spokane   018963 
"N",  A-24612  (Aug.  3,  1948) 

High  bidder  at  public  sale  of  land  in- 
cluded in  a  grazing  lease  is  required  either 
to  agree  with  the  grazing  lessee  upon  com- 
pensation to  be  paid  for  any  injury  caused 
to  the  lessee's  grazing  operations  by  reason 
of  the  loss  of  the  leased  land  from  the 
leasehold  or,  in  the  event  the  parties  are 
unable  to  reach  an  agreement,  to  indicate 
his  willingness  to  make  such  compensation 
in  an  amount  to  be  fixed  by  the  Director 
of  the  Bur.  of  Land  Management. 

Where  the  Geological  Survey  has  re- 
ported that  the  land  involved  is  without 
value  for  minerals,  the  high  bidder  at  a 
public  sale  will  not  be  required  to  consent 
to  a  mineral  reservation  to  the  U.S.  despite 
the  pendency  of  an  application  for  a  pros- 
pecting permit  covering  the  land. 
Thomas  H.  Reddington,  Cheyenne  071156 
"L#",  A-25439  (Aug.  9,  1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of 
advance  rental  in  oil  and  gas  cases.  It 
is  not  possible  to  separate  advance  rentals 
from  royalties,  since,  under  the  statutes, 
the  advance  rental  must  be  credited  against 
accruing  royalties  for  that  lease  year. 
Minimum  royalty  is  specifically  provided 
by  law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory,  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  condi- 
tions under  which  filing  fees  are  return- 
able. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR, 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43U.S.C.  95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 
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It  is  proper  to  refuse  to  restore  to  mining 
location  for  their  sand  and  gravel  deposits 
the  lands  withdrawn  for  the  Bur.  of  Rec- 
lamation's use  of  those  deposits.  The  fact 
that  the  Bur.  of  Reclamation  is  issuing 
temporary  permits  to  private  persons  for 
the  removal  of  some  of  the  deposits  does 
not  make  the  refusal  to  restore  the  land 
to  mining  location  unreasonable. 
Hanen  H.   Williams,  Phoenix  10068  "N", 
A-25206  (Dec.  31,  1948) 

Application  to  Open  Lands  to  Mining 
Rejected. 

An  application  open  to  mining  location 
lands  included  in  a  first-form  reclamation 
withdrawal  should  be  denied  where  the 
lands  contain  deposits  of  building  mate- 
rials needed  for  the  reclamation  project. 
Robert  H.  Williams,  Phoenix  11121  "N", 
A-25361  (Apr.  1, 1949) 

Potassium  Prospecting  Permits. 

An  application  for  a  potassium  prospect- 
ing permit  will  be  rejected  when  the  land 
applied  for  appears  to  contain  commercial 
deposits  of  potassium. 
LeResse  Pollard,  Las  Cruces  065483 
"ADM",  A-25690  (June  24, 1949) 

A  homestead  entryman  under  the  Stock- 
raising  Homestead  Act  is  not  entitled  to  a 
preference  to  lease  the  oil  and  gas  rights 
within  the  entry. 

Where  land  to  be  leased  for  oil  and  gas 
development  is  not  within  any  known 
geological  structure  of  a  producing  oil  or 
gas  field,  the  first  qualified  applicant  to 
file  an  application  for  the  lease  is  entitled 
to  a  lease  of  such  lands. 
Ross  A.  Burd,  Cheyenne  076876,  A-25746 
(July  28,  1949) 

Under  sec.  15  of  the  Taylor  Grazing 
Act,  a  preference  right  to  a  lease  is  con- 
ditioned upon  ownership  or  control  of 
lands  which  are  of  nonpublic  land  status, 
which  for  their  proper  utilization  depend 
upon  the  land  sought,  and  which  are  con- 
tiguous thereto  or  which  corner  on  tracts 
embracing  760  acres  or  less  and  open  to 
lease  in  their  entirety  for  90  days  after 
being  offered  for  lease. 
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Lands  already  included  in  a  sec.  15  lease 
are  not  of  nonpublic  land  status  and  do  not 
confer  a  preference  right. 

Where  two  or  more  applicants  under 
sec.  15  have  equal  preference  rights,  the 
lease  award  is  made  in  the  discretion  of 
the  Secretary. 

Water  rights  are  not  a  basis  for  a  stat- 
utory preference  right  under  sec.  15,  but 
may  be  an  important  consideration  as  be- 
tween competing  applicants  who  are  on 
the  same  footing  through  preference 
rights. 

A  right-of-way  over  lands  in  a  grazing 
lease  may  be  granted  by  the  Govt,  to  a 
qualified  third  party  upon  proper  applica- 
tion. 

Kester  J.  Billingsley  and  G.  C.  Billingsley, 
Phoeniw  075911,  077584,  078633,  079493, 
A-25542  (Dec.  23, 1949) 

Registers  of  Land  Offices  used  to  be 
paid  on  a  commission  basis.  The  act  that 
put  the  registers  on  a  salary  basis  did  not 
eliminate  the  necessity  of  paying  a  fee; 
however,  most  regulations  governing  fees 
provided  for  their  return  if  the  applica- 
tion was  rejected. 

Consideration  has  been  given  to  provid- 
ing for  no  return  of  fees,  or  to  not  charg- 
ing fees,  as  the  cost  of  returning  them  is  so 
great. 

The  filing  fees  in  oil  and  gas  cases  au- 
thorized by  the  Mineral  Leasing  Act  are 
not  mandatory.  By  Cir.  No.  1696  filing  fees 
have  been  eliminated  in  competitive  lease 
applications. 

The  conditions  under  which  filing  fees 
are  returnable  are  governed  by  regulation. 

The  Secretary  has  sufficient  authority 
to  provide,  by  regulation,  that  the  filing 
fee  shall  be  promptly  earned  when  the  ap- 
plication is  filed. 

Cir.  No.  1723  provided  that  a  $10  filing 
fee  on  mineral  leases  be  retained  as  a 
service  charge.  Cir.  No.  1737  made  such  a 
regulation  applicable  to  small  tract  leases. 
Filing  Fees  and  Service  Charges  (Mar.  2, 
1950) 

The  carrying  of  persons  by  boat  for  hire 
indicates  that  the  river  at  the  above  point 
is  navigable.  There  is  nothing  to  indicate 
that  the  river  was  unnavigable  at  the  time 
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Oregon  entered  the  Union.  Therefore  the 
U.S.  has  no  objections  to  disposal  of  gold 
in  the  bed  of  the  river  by  the  State  of 
Oregon,  subject,  however,  to  recognition  of 
the  right  of  the  U.S.  as  sovereign  to  main- 
tain and  improve  the  navigability  of  the 
stream.  Accordingly,  the  Bur.  of  Land 
Management,  as  at  present,  may  not  prop- 
erly question  the  right  of  the  State  of 
Oregon  to  issue  a  lease  to  the  dredging 
company. 

Status  of  Gold  Dredging  Operations  on 
Rogue  River — Lots  1  and  3,  sec.  1,  T.  34  S., 
R.  8  W.  (June  5, 1950) 

Sec.  1  of  P.L.  364  (61  Stat.  774 ;  34  U.S.C. 
522a),  provides  that  the  authority  therein 
granted  "shall  not  apply  to  oil,  mineral, 
or  phosphate  lands."  Question  arises 
whether  this  exclusion  prevents  the  leas- 
ing by  the  Secretary  of  the  Navy  of  an  in- 
dustrial plant  and  underlying  real  estate, 
when  it  is  known  there  are  gas  deposits 
under  the  land.  The  land  on  which  the 
plant  is  situated  was  acquired  under  the 
Authority  Act  of  July  19,  1940,  54  Stat. 
779,  with  funds  appropriated  by  the  act 
of  Sept.  9,  1940,  54  Stat.  872,  and  is  not 
part  of  the  Public  Domain.  The  proposed 
lease  is  for  industrial  purposes  and  ex- 
pressly prohibits  any  mining  or  drilling  for 
gas  or  oil  by  the  lessee.  Provision  in  P.L. 
364  excluding  oil,  mineral  and  phosphate 
lands  is  based  on  a  similar  provision  in  the 
act  of  Aug.  29,  1916,  39  Stat.  559,  34  U.S.C. 
522,  repealed  by  the  act  of  Aug.  5,  1946, 
sec.  2,  61  Stat.  774.  The  act  of  Aug.  29, 1916, 
has  been  construed  by  the  Attorney  Gen- 
eral as  precluding  the  leasing  of  personal 
property  and  of  oil,  mineral  or  phosphate 
lands.  There  is  no  authoritative  definition 
of  the  meaning  of  the  term  "oil,  mineral 
or  phosphate  lands"  in  either  the  act  of 
Aug.  29,  1916,  or  the  act  of  Aug.  5, 
1947.  The  Mineral  Leasing  Act  authorizes 
the  Secretary  of  the  Interior  to  make  leases 
of  mineral  deposits  or  of  lands  containing 
such  deposits  owned  by  the  U.S.,  with 
certain  exceptions.  The  act  of  Aug.  7,  1947, 
61  Stat.  913,  30  U.S.C.  351-359,  authorizes 
the  Secretary  of  the  Interior  to  lease  min- 
eral deposits  within  lands  acquired  by  the 
U.S.,  again  with  certain  exceptions. 
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A  reasonable  construction  of  these 
statutes  leads  to  the  conclusion  that  the 
Mineral  Leasing  Laws  were  intended  to 
apply  to  mineral  deposits,  and  to  leases  of 
the  mineral  rights  in  such  deposits  or 
lands.  P.L.  364,  on  the  other  hand,  applies 
to  leases  for  all  other  purposes.  Therefore, 
a  lease  of  industrial  property,  which  ex- 
pressly prohibits  any  mining  or  drilling  for 
underlying  minerals  by  the  lessee,  should 
be  permissible  under  P.L.  364.  As  pointed 
out  by  Mr.  White  the  term  "mineral  land" 
had  been  construed  generally  to  mean  gen- 
erally all  lands  containing  minerals.  He 
pointed  out,  however,  that  this  construc- 
tion had  been  given  in  connection  with 
public  lands  and  agreed  there  might  be  a 
difference  in  the  case  of  acquired  lands, 
since  the  statute  authorizing  mineral 
leases  for  acquired  lands  refers  to  mineral 
deposits  only. 

Mr.  Vaughn  and  Mr.  Wasserman  pointed 
out  that  the  concept  of  severability  be- 
tween the  land  and  the  underlying  deposits 
had  been  clearly  recognized  in  numerous 
instances,  that  there  had  been  leases  of 
the  mineral  deposits  without  leases  of  the 
surface  right  and  that  therefore  the  con- 
verse should  be  permissible.  The  fact  that 
land  has  minerals  in  it  does  not  neces- 
sarily make  it  mineral  land  for  all  pur- 
poses. Any  other  construction  would  ap- 
pear administratively  impracticable. 
Memorandum  (June  23,  1950) 

The  approval  of  an  assignment  of  a 
potassium  prospecting  permit  is  subject  to 
the  discretion  of  the  Secretary. 

When  the  Dept.  of  Justice  is  of  the  opin- 
ion that  approval  of  assignments  of  potas- 
sium prospecting  permits  is  likely  to  result 
in  a  situation  inconsistent  with  the  anti- 
trust laws,  the  assignments  will  not  be 
approved. 

Frank  Archibald,  et  ah,  American  Potash 
&  Chemical  Corp.,  A-26242  (July  17,  1951) 
Where,  pursuant  to  a  judgment  foreclos- 
ing a  pledge  of  all  of  the  stock  of  a  cor- 
poration holding  coal  leases  issued  under 
the  Mineral  Leasing  Act.  a  judicial  fore- 
closure sale  of  the  stock  was  held  and  the 
sale  was  subsequently  confirmed  by  a  court 
order,  the  successful  bidder  at  the  sale  did 
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not  acquire  the  coal  leases  "by  *  *  * 
judgment,  or  decree,"  within  the  meaning 
of  the  provision  in  sec.  27  of  the  Mineral 
Leasing  Act  under  which  leases  or  interests 
in  leases  acquired  by  judgment  or  decree 
are  excepted  from  the  acreage  limitations 
of  the  section  for  two  years  following  such 
acquisition. 

Kaiser  Steel  Corporation,  et  ah,  A-26206 
(July  23,  1951) 

Where  an  applicant  for  a  competitive 
phosphate  lease  is  notified  that  a  revision 
of  the  regulations  relating  to  phosphate 
leasing  is  under  contemplation,  that  no 
action  on  his  competitive  application  will 
be  taken  pending  the  issuance  of  the  re- 
vised regulations  unless  the  application 
requests  such  action,  and  that  if  the  appli- 
cant does  not  reply  to  the  notice  his  appli- 
cation will  be  rejected  upon  the  effective 
date  of  the  new  regulations,  it  is  proper 
to  reject  the  application  where  the  appli- 
cant does  not  reply  to  the  notice  and  the 
new  regulations  are  issued. 
Wilford  Williams,  Sr.,  Evanston  02>,0.',8, 
A-26251  (Aug.  31, 1951) 

Geneva  Steel  was  notified  that  a  decision 
in  a  previous  case  meant  that  Geneva  Steel 
must  assign  the  whole  of  a  legal  subdivi- 
sion to  Book  Cliffs  Coal  Co.  with  a  stipula- 
tion that  only  the  commercial  coal  can  be 
mined  by  Book  Cliffs  while  Geneva  Steel 
retains  the  right  to  mine  the  coking  coal. 

This  action  cannot  be  taken.  The  land  is 
either  assigned  or  retained  by  the  lessee. 

An  attempt  was  made  to  follow  the 
Union  Pacific  Coal  Co.  case.  In  that  case 
the  Department  accepted  a  relinquishment 
of  the  coal  seam  only  and  modified  an  exist- 
ing lease  of  the  Rock  Springs  Fuel  Co.  to 
include  it.  Therefore,  two  leases  were  out- 
standing for  separate  coal  seams  in  the 
same  tract. 
Geneva  Steel 

Salt  Lake   City  052354,  066145    (Dec.  12, 
1951) 

An  application  for  a  lease  to  mine  and 
remove  volcanic  deposits  from  certain  ac- 
quired lands  of  the  U.S.  administered  by 
the  Dept.  of  Agriculture  must  be  rejected 
if  the  administering  agency  reports  that 
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such    mining   operations    would    interfere 
with  the  primary  purposes  for  which  the 
land  was  acquired. 

Fred  P.  Rawson,  BLM-A-022849,  A-26302 
(Feb.  11,  1952) 

Where  assignments  of  potassium  pros- 
pecting permits  were  not  approved  because 
of  the  opinion  of  the  Dept.  of  Justice  that 
approval  of  the  assignments  was  likely  to 
result  in  a  situation  inconsistent  with  the 
antitrust  laws,  and  the  Dept.  of  Justice 
thereafter  takes  a  contrary  view,  the  pre- 
vious conclusion  of  that  Department  is  no 
longer  a  proper  basis  for  refusing  to  ap- 
prove the  assignments. 
Frank  Archibald,  et  ah,  American  Potash 
&  Chemical  Corp.  (On  Reconsideration), 
Las  Graces  068496,  etc.,  A-26242  (Aug.  5, 
1952) 

The  minimum  expenditure  specified  as 
a  condition  to  the  offer  of  certain  phos- 
phate land  for  competitive  leasing  will  not 
be  reduced  where  the  amount  of  expendi- 
ture required  is  necessary  to  cover  the  cost 
of  driving  a  tunnel  and  equipping  the  lease 
property  with  adequate  power  and  mini- 
mum operating  equipment. 
Leo  W.  Bach,  Idaho  02233,  A-2G424 
(Sept.  3,  1952) 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  act  applicable  to  coal  leas- 
ing in  Alaska,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  nonmineral  public 
land  laws,  the  timber  laws,  and  the  Alaska 
Fisheries  Act  all  require  citizenship  for 
activities  which  come  under  their  purview. 

The  Materials  Act,  two  rights-of-way 
acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However, 
in  the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act,  the 
regulations  of  the  Department  require 
citizenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8,  1952) 

Where  a  person  applied  for  the  reinstate- 
ment of  his  canceled  homestead  entry  and 
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it  then  appears  upon  the  basis  of  the  avail- 
able geological  data  that  the  land  covered 
by  the  entry  is  not  valuable  for  oil  and  gas, 
the  applicant  should  not  be  required  to 
execute  an  oil  and  gas  waiver  as  a  condi- 
tion precedent  to  the  reinstatement  of  the 
entry. 

The  validity  of  an  existing  oil  and  gas 
lease  properly  issued  on  the  land  covered 
by  a  canceled  homestead  entry  is  not  af- 
fected by  an  administrative  finding  in  con- 
nection with  an  application  for  the  rein- 
statement of  the  homestead  entry,  that,  in 
the  light  of  the  current  geological  data,  the 
land  is  not  valuable  for  oil  and  gas,  and 
the  entry  may  be  reinstated  without  any 
waiver  of  oil  and  gas  rights  by  the 
applicant. 

Carol  0.  Olsen,  Cheyenne  043821,  A-26432 
(Oct.  7,  1952) 

Accrued  annual  rental  under  a  coal 
lease  is  a  debt  due  to  the  U.S. ;  and  the 
amount  due  may  be  prorated  on  a  monthly 
basis  under  the  act  of  Nov.  28,  1943,  only 
where  it  appears  that  the  lessee's  failure 
to  file  a  timely  surrender  of  the  lease  prior 
to  the  accrual  of  the  rental  was  not  due 
to  a  lack  of  reasonable  diligence. 

Where  a  relinquishment  of  a  coal  lease 
is  received  in  the  mail  on  the  day  after 
the  yearly  rental  under  the  lease  had 
accrued,  but  the  relinquishment  would 
have  been  received  before  the  date  of 
accrual  if  the  mail  had  been  handled  in 
the  normal  and  usual  course,  the  relin- 
quishment may  be  accepted  upon  payment 
of  the  accrued  rental  on  a  pro  rata  monthly 
basis  for  the  portion  of  the  lease  year 
prior  to  the  filing  of  the  surrender,  as  pro- 
vided in  the  act  of  Nov.  28,  1943. 
Oswald  Klevmoen,  Bismarck  024852, 
A-26544  (Dec.  22,  1952) 

Chronological  Outline  of  Events  in  this 
Case. 

Rights  and  privileges  gained  under  act 
of  Mar.  3, 1887,  Ch.  376,  sec.  5,  24  Stat.  557 ; 
43  U.S.C.  898,  which  permits  acquisition 
of  surplus  railroad  grant  lands  by  some 
bona  fide  purchasers  thereof,  are  subject 
to  the  provisions  of  mineral  leasing  laws 
enacted  while  such  rights  are  in  an 
inchoate  condition. 
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Under  the  act  of  Mar.  4,  1933,  Ch.  278, 
47  Stat.  1570;  30  U.S.C.  124,  the  filing  of  a 
mineral  lease  application  established  the 
mineral  character  of  the  land  insofar  as 
later  entries  and  applications  are  con- 
cerned. 

Rose  M.  Anderson  v.  Secretary  of  the 
Interior  (June  18,  1953) 

Nonmetalliferous  locations  made  after 
creation  of  petroleum  reserve  No.  2  should 
be  adjudicated  without  regard  to  the  act 
of  Aug.  12, 1953. 

Interpretation  of  Act  of  August  12,  1953, 
P.L.  250,  83d  Congress  (67  Stat.  539) 
(Dec.  28, 1953) 

The  act  of  June  30,  1950,  by  authorizing 
the  Secretary  of  the  Interior  to  lease  min- 
eral deposits  in  the  national  forests  in 
Minnesota  "where  through  withdrawal  or 
reservation  or  by  statutory  limitation  or 
otherwise"  such  minerals  are  not  subject 
to  mining  location  or  lease,  opened  to  leas- 
ing those  minerals  within  the  area  of  the 
Superior  National  Forest  withdrawn  by 
the  Act  of  July  10,  1930. 
Leasing  of  Minerals  in  that  part  of 
Superior  National  Forest  withdrawn  by 
the  Act  of  July  10, 1930,  and  the  Executive 
Order  of  June  8, 1931  (Jan.  5, 1954) 

A  potassium  lessee  who  holds  the  maxi- 
mum acreage  under  subsec.  (a)  of  sec. 
194.26  of  the  regulations  governing  potas- 
sium leases  and  permits  may  acquire  addi- 
tional acreage  under  subsec.  (b)  of  the 
section  without  competitive  bidding,  if  he 
satisfies  all  of  the  requirements  of  subsec. 
(b). 

Potassium  Leasing  Regulations,  M-36204 
(Feb.  15,  1954) 

Where,  after  an  appeal  is  filed,  the  appel- 
lant states  that  the  appeal  will  be  with- 
drawn subject  to  certain  conditions,  and 
the  conditions  are  acceptable  to  the  De- 
partment, the  appeal  will  be  dismissed. 
Potash  Company  of  America,  Las  Cruces 
046729  "A",  «(7»  "D»  A-26978  (Apr.  28, 
1954) 

Where  none  of  the  applicants  for  a  hot 
springs  lease  have  filed  a  proper  applica- 
tion as  required  by  the  pertinent  regulation, 
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no  lease  will  be  awarded  and  the  matter 
will  be  remanded  for  further  action  upon 
the  filing  of  proper  application. 
Jesse  Moudy  Francis,  et  al.,  Los  Angeles 
08938Jh  A-26865  (May  21,  1954) 

An  application  for  a  prospecting  permit 
will  be  rejected  when  the  land  applied  for 
is  known  to  contain  commercial  deposits 
of  potassium. 

Where  lands  applied  for  under  potassium 
lease  application  are  known  to  contain 
valuable  potassium  deposits,  a  lease  may 
be  offered  only  by  competitive  bidding. 
Max  Y.  Sea  ton,  Evanston  022099,  A-26985 
(Oct.  7, 1954) 

An  application  to  open  to  mining  location 
lands  in  a  first-form  reclamation  with- 
drawal should  be  denied  where  mining 
operations  would  interfere  with  the  con- 
struction and  operation  of  proposed  recla- 
mation features. 

Fred  G.  Huntington,  Cheyenne  62375 
(Wyoming),  A-26915  (Oct.  29,  1954) 

Where  small  tract  applications  are  filed 
for  land  included  in  outstanding  mining 
claims,  it  is  premature  to  provide  for  pro- 
ceedings to  determine  the  validity  of  the 
mining  claims  in  advance  of  a  determina- 
tion that  the  land  should  otherwise  be 
classified  as  suitable  for  small  tract 
purposes. 

Land  included  in  sand  and  gravel  mining 
claims  on  which  mining  operations  have 
been  conducted  and  which  adjoin  a  State 
material  site  on  which  there  have  been 
extensive  mining  operations  for  sand  and 
gravel  and  land  included  in  a  sand  and 
gravel  mining  claim  which  adjoins  the 
State  material  site  and  one  of  the  claims 
just  described  are  properly  classified  as 
not  suitable  for  small  tract  residence 
purposes. 

J.  W.  Allen,  et  al.  v.  E.  A.  Mohler,  et  al., 
Nevada  010595,  et  al.,  A-26931  (No.  5, 
1954) 

MINERAL  RESERVATION 

Claims  filed  by  owners  or  lessees  of  min- 
eral properties,  or  other  parties  in  interest, 
against  the  Government  under  the  act  of 
December  28,  1922  (42  Stat  1066,  31  U.S.C. 
sees.  215,  216,  217),  for  damages  resulting 


635 


MINERAL  LANDS— Continued 

MINERAL  RESERVATION— Continued 
from  mineral  operations  conducted  by  the 
Bureau  of  Mines. 

Letter  to  Alvin  M.  Landis  by  Hernon  sur- 
named  Spector,  Lloyd,  Graham  and  signed 
by  Solicitor  Gardner  (Aug.  23,  1943) 

The  problem  of  avoidance  of  monopoly  is 
of  importance  with  respect  to  the  disposal 
of  public  resources  in  the  following  cate- 
gories: 1.  Minerals  subject  to  disposal 
under  various  leasing  acts;  2.  Those  sub- 
ject to  disposal  under  the  mining  laws; 
and  3.  timber  resources  in  the  O  and  C 
area.  This  memorandum  is  merely  an  out- 
line of  the  situation  in  each  of  the  above 
fields ;  most  of  it  is  based  on  hearsay  and 
all  of  it  on  hunch,  rather  than  knowledge. 
Monopoly  Problems  Affecting  Public  Do- 
main Resources  (Feb.  8,  1946) 

The  proposed  statement  of  objectives  for 
the  Everglades  National  Park  project  ap- 
pears to  be  satisfactory  except  one  point 
which  relates  to  the  clause:  "When  the 
U.S.  shall  have  guaranteed  to  the  State  of 
Florida  the  customary  royalty,  should  the 
U.S.  at  any  time  produce  petroleum,  gas, 
phosphate  or  other  minerals  from  said 
land."  Since  the  Secretary  of  the  Interior 
would  have  no  authority  to  dispose  of  min- 
eral resources  in  park  lands  after  park  has 
been  established,  deed  from  the  State  re- 
leasing to  U.S.  mineral  rights  previously 
reserved  should  contain  an  appropriate 
provision  reserving  to  the  State  the  right 
to  royalties  from  any  minerals  produced 
by  the  U.S. 
Memorandum  (Sept.  19,  1946) 

Where  patents  have  been  issued  without 
mineral  reservations  required  by  applica- 
ble law,  the  U.S.  is  at  liberty  to  assert  title 
to  such  minerals  through  any  appropriate 
legal  or  equitable  action  unless  such  action 
is  barred  by  an  applicable  statute  of  lim- 
itations. 

Sec.  8  of  the  act  of  Mar.  3,  1891,  pro- 
viding that  "suits  to  vacate  annual  patents 
hereafter  issued  shall  only  be  brought  with- 
in 6  years  after  the  date  of  the  issuance 
of  such  patents,"  forbids  any  suit,  after 
the  prescribed  period,  which  denies  the 
validity  of  the  patent,  but  does  not  forbid 
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a  suit  to  reform  the  patent,  to  secure  a 
judicial  construction  thereof  in  the  light 
of  relevant  statutes,  or  to  quiet  title  to 
mineral  rights  reserved  to  the  U.S.  under 
acts  of  Congress. 

The  said  act  of  Mar.  3,  1891,  cannot  be 
invoked  to  validate  patents  issued  in  vio- 
lation of  the  rights  of  Indian  wards. 
Patents  Inadvertently  Issued  More  Than 
Six  Years  Ago  Without  Mineral  Reserva- 
tion, M-28614  (Oct.  1,  1946) 

Restoration  of  land  to  mineral  entry  de- 
nied. 

Fissionable  materials  are  no  longer  lo- 
catable  under  the  mining  laws,  being  re- 
served to  the  U.S.  under  the  Atomic  En- 
ergy Act.  Restoration  of  withdrawn  lands 
for  such  location  is  therefore  unwarranted. 
Jesse  C.  Clark,  2115590  "N",  A-24521  (Jan. 
14,  1947) 

Restoration  of  Land  to  Mineral  Entry 
Denied. 

Fissionable  materials  are  no  longer  lo- 
catable  under  the  mining  laws,  being  re- 
served to  the  U.S.  under  the  Atomic 
Energy  Act.  Restoration  of  withdrawn 
lands  for  such  location  is  therefore  un- 
warranted. 

Jesse    C.    Clark,    2115590    "N",    A-24521 
(Feb.  19,1947) 

As  long  as  the  only  withdrawals  on  the 
lands  are  those  under  the  1910  act,  the  land 
would  remain  subject  to  the  mining  laws 
insofar  as  concerns  metalliferous  minerals. 
See  Attorney  General's  Opinion  of  June  4, 
191fl  (40  Op.  Atty.  Gen.  20). 
Jackson  Hole-Yellowstone  Area  Temporary 
Withdrawals  (Feb.  26,  1947) 

Additional  Homestead  Application  Re- 
jected. 

Lands  which  are  valuable  for  certain 
minerals  specified  in  sec.  1  of  the  act  of 
July  17,  1914,  may  be  patented  with  a  res- 
ervation to  the  U.S.  of  the  deposits  of  such 
minerals.  Additional  minerals  for  which  a 
reservation  may  be  accepted  are  listed  in 
the  act  of  Mar.  4, 1933. 

Vanadium  is  not  among  the  minerals 
enumerated  in  either  of  these  acts  nor  does 
any   other   act  permit   the   U.S.    to   issue 
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patents  to  land  with  a  reservation  of  vana- 
dium deposits.  Consequently,  the  U.S.  is  not 
authorized  to  accept  the  reservation. 
John    Kuykendall,    Denver    053066    "0", 
A-24606(June3,1947) 

Application  to  locate  Valentine  scrip  re- 
jected by  Bur.  of  Land  Management  in  a 
decision  approved  by  Assistant  Secretary 
on  June  2,  1947.  Decision  was  based  upon 
the  ground  that  disposition  of  the  tract 
to  the  applicant  with  a  reservation  of  the 
mineral  rights  to  the  U.S.  would  be  incon- 
sistent with  the  provisions  of  the  act  of 
Mar.  4,  1933.  In  view  of  this  the  decision 
did  not  consider  whether  the  land  might 
otherwise  be  properly  classified  for  disposi- 
tion on  scrip  application. 

Valentine  scrip  is  applicable  only  to  lands 
which  are,  among  other  things,  "not 
mineral." 

With  respect  to  the  mineral  quality  of  the 
land,  applicant  has  filed  its  affidavit  for 
selection  of  location  which  states  "*  *  * 
affiant  is  informed  and  believes  and  so 
states  that  there  are  deposits  of  nitrate, 
potash,  borate  or  similar  deposits  of  min- 
eral character  *  *  *."  Since  the  land  is 
rich  in  minerals  subject  to  leasing  under 
the  Mineral  Leasing  Act,  and  since  the 
Mineral  Leasing  Act  provides  an  orderly 
scheme  for  the  extraction  of  minerals  un- 
der procedures  which  safeguard  the  public 
interest  in  the  fruitful  exploitation  of  this 
natural  wealth,  it  is  not  appropriate  to 
classify  this  tract  for  disposal  under  any 
land  law  which  would  enable  one  not  the 
mineral  lessee  to  interfere  with  or  impede 
the  extraction  of  minerals. 
Muroe  Land  Company,  Los  Angeles  060530 
"K",  A-24680  (Nov.  18, 1947) 

Application  for  Oil  and  Gas  Lease. 

Decision  denying  application  for  oil  and 
gas  lease  affirmed  on  authority  of  the  de- 
cision of  the  Secretary  in  L.  B.  Beer,  et  al. 
(A-20806,  Oct.  6,  1947)  and  because  part 
of  the  area  involved  has  been  patented 
without  a  mineral  reservation. 
William  Perry  Mealey,  Los  Angeles  053282 
"#",A-25190  (May  19, 1948) 

Application  for  Oil  and  Gas  Lease. 
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Decision  denying  application  for  oil  and 
gas  lease  affirmed  on  authority  of  the  de- 
cision of  the  Secretary  in  L.  B.  Beer,  et  al. 
(A-20806,  Oct.  6,  1947)  and  because  part 
of  the  area  involved  has  been  patented 
without  a  mineral  reservation. 
Dwight  L.  Sawyer,  Los  Angeles  053301  "N", 
A-25193  (May  19, 1948) 

1.  The  order  of  Sept.  14,  1938,  restoring 
to  tribal  ownership  for  the  use  and  bene- 
fit of  the  Southern  Ute  Tribe  of  Indians 
certain  ceded  Ute  lands  in  Colorado  then 
undisposed  of  includes  minerals  reserved  to 
the  U.S.  under  patents  issued  for  the  sur- 
face of  the  opened  lands  of  that  reserva- 
tion. 

2.  Minerals  restored  to  an  Indian  tribe 
are  not  subject  to  disposition  under  the 
Mineral  Leasing  Act  (30  U.S.C.  181  et  seq.f 
1946  Ed.). 

3.  Oil  and  gas  deposits  restored  to  the 
Southern  Ute  Tribe  may  be  leased  by  au- 
thority of  the  tribal  council,  with  the  ap- 
proval of  the  Secretary  of  the  Interior, 
pursuant  to  the  act  of  May  11,  1938  (25 
U.S.C.  396a  et  seq.,  1946  Ed.). 

John  H.  Trigg,  Pueblo  059946-7  "N",  A- 
25530  (Jan.  24, 1949) 

Agreement  to  purchase  land  rejected 
conditionally. 

Where  a  patent  was  issued  for  249  acres 
of  land  sold  under  the  act  of  May  16,  1930, 
without  a  mineral  reservation  as  to  a  por- 
tion of  the  land,  and  it  was  subsequently 
determined  that  the  patent  covered  an 
amount  of  land  in  excess  of  the  maximum 
acreage  permitted  by  law,  a  reconveyance 
of  all  the  land  may  be  accepted  simul- 
taneously with  the  issuance  of  a  new  pat- 
ent for  the  authorized  amount  of  land,  and 
a  mineral  reservation  is  not  required  as  to 
the  portion  of  land  included  in  the  orig- 
inal patent  without  a  mineral  reservation, 
although  in  the  meantime  it  has  been  re- 
ported to  be  valuable  for  minerals. 
Squire  E.  Dillon,  Cheyenne  067234  "LD"y 
A-25433  (Apr.  5, 1949) 

The  fact  that  the  land  applied  for  under 
the  Small  Tract  Act  is  included  in  a  with- 
drawal for  reclamation  purposes  does  not, 
ipso  facto,  require  the  rejection  of  the 
application. 
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Only  surveyed  land  may  be  disposed  of 
under  the  Small  Tract  Act,  and  an  appli- 
cation for  unsurveyed  land  will  be  rejected. 

Land  included  in  a  material  site  held  by 
a  State  highway  department  is  not  sub- 
ject to  sale  or  lease  under  the  Small  Tract 
Act. 

Myrtle  B.  Muntean,  Terrance  B.  Black,  Los 
Angeles  068012,  067816,  A-25646,  A-25721 
(June  28,  1949) 

An  oil  and  gas  lease  must  be  canceled 
as  to  land  patented  more  than  6  years 
previously  without  an  oil  and  gas  reserva- 
tion, despite  the  fact  that  the  omission  of 
the  reservation  from  the  patent  was  due 
to  an  error. 

Davidson  Hill,  Pueblo  059025,  A-25673 
(July  22, 1949) 

Soldier's  Additional  Homestead  Applica- 
tion Rejected. 

Where  only  part  of  a  lot  is  mineral  land 
and  that  part  is  reserved,  a  soldier's  addi- 
tional homestead  right  application  may  be 
granted  for  that  part  of  the  lot  which  is 
not  mineral. 

Charles  B.  Abbott,  Anchorage  010216,  A- 
25726  (Nov.  18, 1949) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State 
of  Calif,  to  private  grantees  without  min- 
eral restriction.  We  assume  that  the  land 
was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25, 1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands  would 
be  subject  to  forfeiture  if  this  reservation 
was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
clude the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  Therefore, 
if  there  are  no  mining  claims  on  the  land 
initiated  prior  to  Jan.  25,  1927,  and  the 
land  was  not  on  that  date,  and  continuously 
since,  embraced  in  a  valid  reservation  or 
withdrawal  and  if  the  section  in  question 
was  conveyed  to  the  State  prior  to  the 
above-mentioned  date  without  a  reserva- 
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tion  of  minerals  it  would  not  be  considered 
a  violation  of  the  forfeiture  provision  of 
subsec.  (b)  of  the  act  of  Jan.  25,  1927. 
Effect  of  the  Act  of  Jan.  25,  1927,  Upon 
Title  to  Certain  School  Section  Land  in 
California  (July  28,  1950) 

Where  land  has  been  patented  with  a 
reservation  of  minerals  and  tunnels  under 
the  land  have  been  constructed  by  a  min- 
eral lessee  holding  a  lease  under  the  act 
of  Feb.  25,  1920  (30  U.S.C.  181  et  seq.),  or 
the  act  of  Feb.  7,  1927  (30  U.S.C.  281), 
the  Bureau  may,  without  the  consent  of 
the  owner  of  the  surface  or  of  the  lessee, 
grant  rights-of-way  through  the  tunnels 
under  any  applicable  right-of-way  law,  re- 
gardless of  whether  the  right-of-way  is 
to  be  used  in  connection  with  mining  or  not. 

Such  rights-of-way  should  not  be  granted 
by  the  Bureau  if  their  use  would  materially 
interfere  with  the  exercise  of  the  lessee's 
rights  under  his  lease. 

Generally,  where  mineral  deposits  are 
owned  separately  from  the  surface,  the 
owner  of  the  mineral  deposits  owns  any 
tunnels  constructed  in  connection  with 
mineral  development  until  the  minerals 
deposits  are  exhausted. 
Rights-of-Way  in  Patented  Land  Covered 
by  a  Lease  of  Reserved  Minerals  (Apr.  20, 
1951) 

Where  an  application  for  homestead  en- 
try on  public  land  is  filed  after  an  applica- 
tion for  an  oil  and  gas  lease  covering  the 
same  land  is  filed,  it  is  proper  to  require 
the  homestead  applicant  to  waiver  oil  and 
gas  rights  and  any  right  to  recover  for 
surface  damage  done  by  the  oil  and  gas 
lessee  in  drilling  for  and  producing  oil  or 
gas. 

John    G.    Eckel,   Pueblo    060^58,    A-26405 
(Aug.  8,  1952) 

Where  land  is  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  and  neither  the  terms  of  the  with- 
drawal order  nor  the  purpose  for  which  the 
land  was  withdrawn  suggests  an  intent 
to  exclude  disposals  under  the  Materials 
Act  from  the  scope  of  the  order,  a  con- 
tract  made  after  the  effective  date  of  the 
order   and  providing  for   the   sale   under 
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the  Materials  Act  of  deposits  of  clay  from 
the  withdrawn  land  is  not  authorized. 

Clay  deposits  of  exceptional  nature  may 
be  subject  to  location  under  the  mining 
laws  and,  in  that  event,  are  not  subject 
to  sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials  Act 
only  if  it  is  not  subject  to  location  under 
the  mining  laws. 

Mrs.  A.  T.  Van  Dolah,  Anchorage  015083, 
018026,  A-26443  (Oct.  14, 1952) 

Only  land  upon  which  a  valuable  mineral 
deposit  has  been  discovered  may  be  pat- 
ented under  the  mining  laws. 

A  departmental  decision  that  a  mining 
claim  is  invalid  for  lack  of  discovery  of  a 
valuable  mineral  deposit  is  conclusive  as 
of  that  time,  and  binds  all  persons  rep- 
resented in  the  proceedings,  together  with 
their  successors  in  interest. 

Where  a  claimant  has  not  relocated  a 
claim  held  invalid  by  a  prior  decision,  or 
made  a  subsequent  discovery  of  a  valu- 
able mineral  deposit  on  the  claim,  the  prior 
decision  is  conclusive  as  to  the  invalidity 
of  the  claim. 

Where  land  included  within  a  mining 
claim  has  been  withdrawn  after  a  decision 
holding  the  mining  claim  to  be  invalid  for 
lack  of  a  discovery,  events  transpiring  after 
the  date  of  the  withdrawal  which  relate 
to  the  mineral  character  of  the  land  can- 
not be  availed  of  by  the  claimant  to  estab- 
lish the  validity  of  his  claim. 
United  States  v.  Onekama  Realty  Co.,  Inc., 
Phoenix  086296,  Arizona  0156,  A-2646C 
(Oct.  24, 1952) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Bur.  of  Land 
Management  will  be  dismissed  where  it  was 
not  filed  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Bur.  of  Land 
Management  filed  with  a  land  office  of  the 
Bur.  of  Land  Management  will  not  be 
deemed  to  have  been  filed  with  the  Direc- 
tor until  it  has  been  received  by  the  Di- 
rector of  the  Bur.  of  Land  Management. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
did  not  file,  within  the  time  prescribed  by 


MINERAL  LANDS— Continued 

MINERAL  RESERVATION— Continued 

the  Department's  Rules  of  Practice,  a  cer- 
tificate showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse  in- 
terest. 

A  desert  land  entry  is  subject  to  can- 
cellation where  a  mineral  discovery  is 
made  on  the  entry  at  any  time  prior  to  the 
vesting  of  equitable  title  in  the  entryman. 
John  David  Paine,  et  al.,  Idaho  024,  02289, 
A-26972  (July  26, 1954) 

Where  land  within  a  reclamation  home- 
stead entry  is  reported  to  be  prospectively 
valuable  for  oil  and  gas  at  and  subsequent 
to  the  time  when  the  entryman  filed  satis- 
factory reclamation  final  proof,  it  is  proper 
to  require  the  entryman  to  file  consent  to 
a  reservation  in  the  U.S.  of  the  oil  and  gas 
in  the  land  covered  by  the  entry. 
Floyd  H.  Wells,  Cheyenne  045543,  A-26924 
(Aug.  17, 1954) 

Reservation  of  Oil  and  Gas  in  Reclama- 
tion Homestead  Entry  Required. 

When  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  is  reported 
as  prospectively  valuable  for  oil  and  gas, 
the  owner  of  the  entry  is  correctly  re- 
quired to  file  consent  to  a  reservation  in  the 
U.S.  of  the  oil  and  gas  in  the  land  covered 
by  the  entry. 

L.  S.  Strahan,  Cheyenne  043813,  A-2G71G 
(Aug.  21, 1953) 

When  the  Department  has  issued  a  pat- 
ent to  a  railroad  under  its  grant,  title 
vests  in  the  railroad  and  the  Department 
has  no  further  jurisdiction  over  the  pat- 
ented land  and  must  reject  offers  to  lease 
for  oil  and  gas  covering  such  lands. 

An  unrestricted  patent  to  a  railroad  un- 
der its  grant  includes  the  title  to  surface 
of  the  land  and  the  mineral  deposits  under 
it. 

A  clause  in  a  patent  of  railroad  grant 
lands  which  purports  to  except  all  mineral 
lands  is  void. 

Sewell  Thomas,  et  al.,  Colorado  07588,  etc., 
A-27016,  A-27106,  A-27113  (Dec.  22,  1954) 

NONMINERAL  ENTRIES 

Public  sale  application  will  not  be  re- 
jected for  mineral  content  of  land  where 
only  mineral  is  mica  and  it  exists  upon  the 
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land  in  insufficient  quantity  and  quality 
to  warrant  its  extraction  or  to  add  to  the 
value  of  the  land. 
Motion  for  Rehearing. 
Thomas  H.  Reddington,  Cheyenne  071156 
"C",  A-24096  (Sept. 3, 1946) 

Nonmetalliferous  mining  locations  made 
after  a  withdrawal  under  the  act  of  June 
25,  1910  (43  U.S.C.  141),  for  the  purpose  of 
development  of  the  land  under  the  Small 
Tract  Act  of  June  1, 1938  (43  U.S.C.  682a), 
are  invalid.  The  fact  that  patents  under 
the  Small  Tract  Act  reserve  the  mineral 
deposits  to  the  U.S.  does  not  diminish  the 
prohibition  against  metalliferous  mining 
locations  affected  by  the  withdrawal  order. 
Bob  Barber,  et  al.,  2139919  "N",  A-24669 
(Aug.  15, 1947) 

A  nonmineral  applicant  should  not  be 
required  to  file  a  waiver  of  compensation 
for  damages  from  mineral  activities  under 
a  subsequently  filed  mineral  application, 
in  a  case  where  to  require  such  a  waiver 
pursuant  to  regulations  adopted  subse- 
quent to  the  effective  date  of  the  non- 
mineral  application  would,  in  the  peculiar 
circumstances,  be  inequitable. 
Willard  J.  Jones  (William  J.  Jones),  Salt 
Lake  City  063189  "L",  A-25435  (Feb.  28, 
1949) 

Reply  to  a  request  for  clarification  as  to 
the  effect  of  the  act  of  Jan.  25,  1927  (44 
Stat.  1026),  and  particularly  of  the 
amendatory  act  of  May  2,  1932  (47  Stat. 
140;  43  U.S.C.  870),  upon  the  title  to  cer- 
tain school  section  land  in  California. 

Under  original  grant  of  Mar.  3,  1853  (10 
Stat.  244),  title  to  numbered  sees.  16  and 
36,  nonmineral  in  character,  in  each  sur- 
veyed township,  passed  to  the  State  in  fee 
simple  and  without  limitation  or  restric- 
tion as  to  subsequent  conveyance  by  the 
State.  Under  sec.  1  of  the  act  of  Jan.  25, 
1927  (44  Stat.  1026),  the  grant  was  ex- 
tended to  embrace  the  numbered  school 
sections  mineral  in  character.  The  addi- 
tional grant  was  subject  to  the  express 
condition  in  subsec.  (b)  requiring  the  State 
in  all  disposals  by  it  of  these  school  lands 
to  make  a  reservation  of  coal  and  other 
minerals. 
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Such  minerals  were  subject  to  only  a 
leasing  from  the  State,  the  proceeds  there- 
from to  be  utilized  for  support  of  the  com- 
mon schools;  any  lands  or  minerals  dis- 
posed of  in  breach  of  this  condition  were 
subject  to  forfeiture  proceedings. 

If  there  are  no  valid  mining  claims  on 
the  land  initiated  prior  to  Jan.  25,  1927, 
and  the  land  was  not  on  that  date  and  con- 
tinuously since  embraced  in  a  valid  reserva- 
tion or  withdrawal  and  if  the  mineral 
school  section  in  question  was  conveyed 
by  the  State  to  private  grantees  prior  to 
that  date  without  a  reservation  of  minerals, 
it  would  not  be  considered  a  violation  of 
the  restrictive  and  forfeiture  provisions  of 
subsec.  (b)  of  the  act  of  Jan.  25,  1927,  as 
amended,  supra.  Of  course  this  does  not 
represent  any  attempt  to  determine  the 
State's  rights,  if  any  under  State  law,  in 
mineral  school  lands  conveyed  by  it  prior 
to  the  1927  grant. 
Letter  to  McCutchen,  et  al.  (July  28,  1950) 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead entry  allowed  without  any  reserva- 
tion of  the  oil  and  gas  deposits  to  the  Govt, 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  land  is  not  prospec- 
tively valuable  for  oil  and  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonmineral 
entry  is  upon  the  applicant  for  an  oil  and 
gas  lease  on  such  land. 
H.  H.  Lenhart,  Russell  I.  Williams,  L.  N. 
Clark,  Wyo.  03813,  03669,  03922,  0U50,  A- 
26332,  33,  A-26334  (Feb.  11,  1952) 

Where  applications  are  filed  for  non- 
competitive oil  and  gas  leases  on  lands  in 
nonmineral  (desert  land)  entries  allowed 
without  any  reservation  of  the  oil  and  gas 
deposits  to  the  Govt.,  such  applications 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  lands  are  not  pro- 
spectively valuable  for  oil  and  gas. 

Where  applications  for  noncompetitive 
oil  and  gas  leases  were  rejected  as  to  lands 
which  at  that  time  were  included  in  a  per- 
mit previously  issued  to  the  Navy  for  the 
use  of  such  lands  as  target  ranges,  and  it 
appears  that  the  permit  has  recently  ex- 
pired, the  case  will  be  remanded  to  ascer- 
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tain  whether  the  Navy  still  has  a  need  for 
such  lands. 

Raymond  J.  Stipek,  et  al.,  Los  Angeles 
083242,  etc.,  A-26475  (Dec.  2,  1952) 

Nonmetalliferous  locations  made  after 
creation  of  petroleum  reserve  No.  2  should 
be  adjudicated  without  regard  to  the  act 
of  Aug.  12, 1953. 

Interpretation  of  Act  of  August  12.  1953. 
P.L.  250,  83d  Congress  (67  Stat.  539) 
(Dec.  28, 1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Kules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead allowed  without  any  reservation  of 
the  oil  and  gas  deposits  to  the  Govt,  will 
be  rejected  if  the  available  information 
indicates  that  the  land  is  not  prospectively 
valuable  for  oil  or  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonmin- 
eral  entry  is  upon  the  applicant  for  an  oil 
and  gas  lease  on  such  land. 
George  H.  Waters,  et  al.,  Los  Angeles 
010Jt155,  A-26936  (Aug.  20,  1954) 

PROSPECTING  PERMITS 

Applications  for  coal  prospecting  permits 
rejected.  Appeal  from  the  General  Land 
Office. 

Guy  C.  Riddell,  Henry  R.  Harriman,  Sey- 
mour S.  Preston,  Starr  Truscott.  Anchor- 
age 010376-80,  A-24055-59,  inch  (Jan.  24, 
1946) 

Coal  application  rejected.  Appeal  from 
the  General  Land  Office. 
J.  J.  Malir,  Jr.,  Denver  052993   "A7",   A- 
24129  (Feb.  28, 1946) 

Application    for    reinstatement    denied. 
Appeal  from  the  General  Land  Office. 
J.   K.    Wellman,    et   al.,   Evanston   07555 
"N",  A-24197  (Mar.  7, 1946) 

Application  for  permit  rejected  in  part. 
Henry  D.  Mikesell,  Blackfoot  05Jf205  «N", 
A-24112  (Mar.  11, 1946) 

Application  for  sodium  prospecting  per- 
mit rejected. 
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Gale  P.  Nicolson,  Los  Angeles  056865  "A7," 
A-24149  (Mar.  14,  1946) 

Application  for  coal  prospecting  permit 
rejected.  Appeal  from  the  General  Land 
Office. 

Coal  prospecting  permit  will  not  be  is- 
sued where  presence  of  coal  in  commercial 
quantities  on  adjacent  lands  and  known 
geology  of  the  area  indicate  that  such  de- 
posits exist  on  lands  sought  under  permit. 
Samuel  K.  Howard,  Salt  Lake  065128  "N", 
A-24298  (Apr.  9, 1946) 

Appeal  from  the  General  Land  Office. 
Protest  against  application  for  coal  pros- 
pecting permit  denied. 

1.  Applicant  for  coal  prospecting  permit 
may  represent  condition  of  land  based  on 
information  obtained  from  employees  and 
agents  who  have  made  examination. 

2.  Applicant  for  coal  prospecting  permit 
is  entitled  to  rely  upon  reports  of  compe- 
tent engineers  and  other  experts  with  re- 
spect to  occurrence  of  coal. 

3.  Comparative  financial  status  of  such 
applicants  not  important  where  both  com- 
petitors each  have  sufficient  funds  for 
prospecting. 

4.  Failure  to  prospect  diligently  may  re- 
sult in  loss  of  permit. 

Dwight  I  j.  Jones,  Victor  A.  Finrow, 
Spokane  019>,27  X,  A-24302  (June  5, 
1946) 

Appeal  from  the  General  Land  Office.  Ap- 
plication for  underground  water  permit 
held  for  rejection. 

Ervin  R.  Van  Horn,  Garson  City  021266 
"F",  A-24060   (July  15,  1946) 

Sodium  Prospecting  Permits — Lands  "in 
reasonably  compact  form." 

Where,  because  of  prior  disposals,  a  rea- 
sonably compact  area  of  contiguous  land 
cannot  be  obtained,  the  inclusion  of  in- 
contiguous  tracts  will  be  deemed  in  com- 
pliance with  the  requirement  of  sec.  23 
of  the  Mineral  Leasing  Act  of  Feb.  25, 
1920,  that  the  lands  be  "in  reasonably  com- 
pact form,"  provided  the  tracts  are  within 
a  square  of  6  miles  square. 
L.  D.  Anderson,  Evanston  022957  "N",  A- 
24399  (Aug.  16,  1946) 
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Fee  paid  with  coal  prospecting  permit 
application  is  earned  where  adjudication 
rejecting  permit  application  offers  the  land 
for  leasing  upon  receipt  of  amended  ap- 
plication and  thereafter  the  amended  ap- 
plication is  filed. 

One  who  files  an  application  cannot  ob- 
tain return  of  fee  by  impugning  the  good 
faith  or  validity  of  his  own  application. 
Harry  J.  Schultz,  Salt  Lake  City  065118 
"N",  A-24441  (Oct.  4,  1946) 

Applications  for  potassium  prospecting 
permits  rejected. 

1.  Postponement  of  the  consideration  of 
an  appeal  is  a  matter  within  the  discretion 
of  the  Department. 

2.  The  Department  will  not  withhold  ac- 
tion on  applications  for  withdrawn  lands 
pending  possible  happening  of  future  event. 

3.  Filing  of  potash  permit  application 
confers  no  rights  in  the  land  involved  or 
the  minerals  therein. 

4.  Assignment  of  rights  in  advance  of  is- 
suance of  prospecting  permit  will  not  be 
considered  unless  and  until  permit  issues. 
G.  E.  Pitts,  Paul  A.  Lower,  Thomas  H.  T. 
Purman,  J.  C.  Harding,  Jr.,  E.  F.  Steen, 
Salt  Lake  City  062626,  063838,  063509, 
063493,  06361Jh  063532  "N",  A-24098,  etc. 
(Nov.  4, 1946) 

Applications  for  potassium  prospecting 
permits  rejected. 

1.  The  GLO  is  not  required  to  grant  a 
hearing  on  an  application  for  a  prospecting 
permit. 

2.  The  Department  ordinarily  does  not 
consider  requests  for  oral  hearing  on  ap- 
peal until  after  written  briefs  and  argu- 
ments are  submitted. 

3.  The  filing  of  a  potassium  prospecting 
permit  confers  no  vested  rights  in  the  land 
or  minerals  involved. 

4.  The  withdrawal  of  lands  for  classifi- 
cation does  not  defeat  the  purposes  of  and 
is  not  contrary  to  the  Mineral  Leasing  Act. 
Cane  Creek  Oil  Co.,  Walter  E.  Anderson, 
Arthur  C.  Fisher,  Howard  P.  Dean,  Salt 
Lake  City  063235-6-7-8,  A-24104  (Nov.  8, 
1946) 


Application     for 
permit  rejected. 

269-098—74— 


sodium     prospecting 
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Where  an  application  under  the  Mineral 
Leasing  Act  on  a  school  land  section  could 
not  be  allowed  because  the  lands  are  with- 
drawn, it  is  unnecessary  to  determine 
whether,  or  when,  the  State's  title  attached 
to  the  school  land  section. 
Dorothy  P.  Soeth,  Salt  Lake  City  063486, 
A-24408    (Nov.  12,  1946) 

Application  for  sodium  prospecting  per- 
mit rejected.  A  patent  cannot  be  attacked 
on  the  ground  that  it  was  obtained  by 
fraud  when  the  facts  upon  which  the  con- 
tention is  based  were  matters  of  record  in 
the  Department  at  the  time  the  patents 
were  issued.  Knowledge  of  the  existence 
of  a  valuable  deposit  of  minerals  is  not 
dependent  upon  an  actual  discovery  but 
may  be  deduced  from  the  existence  of 
minerals  in  adjoining  lands. 
William  A.  Myatt,  Los  Angeles  036635, 
A-24307  (Dec.  17, 1946) 

Sodium  and  potassium  prospecting  per- 
mit applications  rejected.  Appeal  from  the 
General  Land  Office. 

Filing  of  prospecting  permit  application 
confers  no  such  rights  as  will  prevail 
against  a  withdrawal,  even  though  the 
withdrawal  be  made  subject  to  valid  exist- 
ing rights. 

James  M.  Conlon,  SLC  063488  "N,"  A-24498 
(Dec.  31, 1946) 

Decision  of  Oct.  16,  1946,  Modified.  It 
was  held  that  O&G  prospecting  permit, 
Glenwood  Springs  018326,  of  Gilbert  E. 
Moreau,  covering  land  in  Colorado  con- 
taining 2567.48  acres  terminated  by  opera- 
tion of  law  on  Dec.  31, 1938.  .  .  .  Effective 
date  of  termination  of  the  permit  is  hereby 
changed  from  Dec.  16,  1946,  to  Feb.  20, 
1947. 
Memorandum   (Jan.  23,  1947) 

Potassium  prospecting  permit  applica- 
tion rejected. 

Potassium  prospecting  permit  applica- 
tion: decisions  in  Cane  Creek  Oil  Com- 
pany (A-24104,  Nov.  8,  1946),  and  Utah 
Magnesium  Corp.  (A-24349,  24351,  24353, 
Sept.  11,  1946)  followed. 
Claude  D.  Crowell  and  Rudolph  H. 
Schwarzkopf,  Salt  Lake  064049  "N", 
A-24492  (Jan.  27, 1947) 
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Application  for  sodium  prospecting  per- 
mit rejected. 

Application  for  sodium  prospecting  per- 
mit rejected  on  the  ground  that  the  lands 
are  included  in  a  special  permit  granted  to 
the  Navy  for  the  establishment  of  an  aerial 
gunnery  range.  Any  person  prospecting  in 
the  area  would  be  subject  to  danger. 

Applicant  states  that  he  would  not  en- 
gage in  such  prospecting  during  the  period 
of  temporary  use  of  this  land  as  an  aerial 
range  by  the  Navy,  but  requests  that  appli- 
cation be  held  in  suspense  until  termina- 
tion of  the  Navy  permit.  See  case  of  Elgyn 
0.  Snow  (A-239S0),  Jan.  31,  1945,  un- 
reported. 

H.  G.  Thomas,  Sacramento  036981  "A7".  A- 
24610  (June  3,  1947) 

Appeal  dismissed  upon  withdrawal  of 
applicant's  application  for  sodium  pros- 
pecting permit. 

W.  M.  Harrington  v.  C.  A.  Waldron,  A- 
24604  (June  6,  1947) 

Applications  for  potassium  prospecting 
permits. 

Public  Land  Order  No.  370.  May  21,  1947, 
revoked  Order  No.  256,  among  others,  and 
became  "*  *  *  effective  immediately  so  as 
to  permit  the  issuance  of  mineral  prospect- 
ing permits  and  leases  upon  applications 
which  were  filed  prior  to  the  dates  of  the 
respective  withdrawals  and  which  are  still 
pending  in  the  Bur.  of  Land  Manage- 
ment *  *  *."  By  virtue  of  the  timely  ap- 
peals and  motions  for  rehearing  filed  in 
each  of  these  cases,  the  applications  have 
not  been  finally  rejected  but  are  still 
pending. 

G.  E.  Pitts,  et  al.,  Salt  Lake  City  062626, 
et  al,  James  M.  Gonlon,  Salt  Lake  City 
063488,  A-24098,  et  al.,  A-24498  (June  11, 
1947) 

Protest  Against  Issuance  of  Oil  and  Gas 
Lease  Dismissed. 

Barrett  protested  the  relinquishments 
and  cancellation  of  leases,  because,  as  he 
says,  he  gave  no  authority  to  Mulvaney. 
Barrett,  under  oath,  in  1931  advised  this 
Department  that  he  had  surrendered  to 
Mulvaney  all  his  interest  in  the  prospecting 
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permit  which  gave  rise  to  the  later  leases. 
It  is  clear  that  at  the  time  of  the  filing  of 
the  assignment,  the  action  of  Barrett  was 
such  as  deliberately  to  lead  the  Depart- 
ment to  believe  that  it  was  thenceforth 
dealing  with  Mulvaney  acting  solely  on  his 
behalf  and  certainly  not  on  behalf  of  Bar- 
rett ;  he  may  not  now  impeach  such  actions. 
It  may  also  be  noted  that  the  leases,  even 
had  they  run  their  full  courses,  would  have 
expired  on  Dec.  31,  1944,  prior  to  the  filing 
of  Barrett's  protest.  In  addition,  Barrett's 
appeal  in  this  matter  was  filed  approxi- 
mately 4  months  late. 
Vincent  Mulvaney,  Lessee,  Edwin  Barrett, 
Protestant,  Cheyenne  0W16,  065028  "N4 
A-245S1  (July  7,  1947) 

Applicant  filed  an  application  for  another 
prospecting  permit  covering  the  same  lands 
which  the  General  Land  Office  rejected  on 
the  ground  that  the  land  involved  is  known 
to  contain  coal  in  commercial  quantities. 
Appellant  states  that  the  deposit  of  coal 
mentioned  in  the  Land  Office  decision  was 
discovered  by  him  on  private  lands  in  sec. 
15  adjacent  to  the  lands  for  which  he  seeks 
a  prospecting  permit,  and  that  no  develop- 
ment work  whatsoever  has  been  performed 
on  the  public  lands  in  sec.  14. 

Since  there  is  no  evidence  of  faulting  in 
this  area,  it  may  be  concluded  that  the 
seam  wThich  comes  on  in  sec.  14  from  the 
west  and  passes  out  of  it  to  the  north  is 
also  to  be  found  in  sec.  14  itself.  In  such 
circumstances,  the  land  is  not  subject  to 
a  coal  prospecting  permit,  although  it  may 
be  subject  to  lease. 

John  Smalley,  Pueblo  059085  "N",  A-LM1 66 
(Aug.  15,  1947) 

Sodium  prospecting  permits  require  the 
permittee  to  begin  prospecting  for  sodium 
within  90  days  after  issuance  of  the  permit 
and  to  prosecute  the  exploration  and  ex- 
perimental work  diligently.  Failure  to  do 
so  will  subject  the  permit  to  cancellation. 
In  the  light  of  these  facts,  a  general  allega- 
tion by  one  applicant,  without  substantiat- 
ing evidence,  that  a  competing  applicant 
has  no  intention  of  exploring  the  land  if  a 
prospecting  permit  is  granted,   is  insuffi- 
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cient  to  warrant  rejection  of  the  latter's 
application. 

John   T.   P.   Macdonald   v.   Sidney   Grant 
Thornbury,  A-24683  (Sept.  10,  1947) 

Coal  prospecting  permit  application  re- 
jected on  the  ground  that  the  land  applied 
for  is  known  coal  land  and  consequently 
not  subject  to  a  prospecting  permit.  Ap- 
plicant has  appealed,  contending  that 
faults  and  partings  probably  occur  on  the 
lands  for  which  the  permit  is  requested. 
Because  of  this  it  is  said  that  prospecting 
is  necessary  to  determine  whether  the  coal 
occurs  in  such  conditions  as  to  be  favorable 
to  strip  mining. 

An  examination  of  the  lands  involved 
indicates  that  a  bed  of  coal  varying  from 
25  to  35  ft.  in  thickness  is  contained  there- 
in. Faults  in  a  deposit  of  this  character 
may  possibly  affect  the  precise  plan  of 
mining  which  one  might  adopt  for  the  re- 
covery of  the  coal,  but  they  do  not  indicate 
that  the  deposit  is  not  workable.  Conse- 
quently, the  tract  is  not  subject  to  a  pros- 
pecting permit. 

Monolith  Portland  Midwest  Co.,  Cheyenne 
013629  "2T\  A-24712  (Oct.  10,  1947) 

Filing  of  a  potassium  permit  application 
vests  no  rights  in  the  applicant  to  the  land 
or  the  minerals  therein  and  it  is  within  the 
discretion  of  the  Secretary  whether  such 
a  permit  shall  be  issued. 

A  prospecting  permit  might  be  issued  if, 
at  the  time  of  filing  application  therefor, 
the  land  was  not  known  to  be  within  the 
geologic  structure  of  a  producing  oil  and 
gas  field  even  though  prior  to  such  issuance 
the  land  was  known  to  be  on  the  structure. 

The  applicant  is  entitled  to  a  permit 
although  no  decision  has  been  found  for 
holding  that  a  potassium  permit  may  be 
issued  on  an  application  filed  prior  to  the 
date  when  the  land  was  known  to  contain 
potassium  in  commercial  quantities. 
Potassium  Permit  Applications,  Las  Cruces 
061864  (Mar.  31, 1948) 

Sodium  prospecting  permits  canceled 
and  application  for  sodium  prospecting 
permit  rejected. 

Sodium  permits  are  issued  under  the  act 
of  Feb.  25,  1920,  as  amended  by  the  act 
of  Dec.  11,  1928,  which  authorizes  the  is- 
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suance  of  sodium  prospecting  permits  and 
the  development  of  potassium  under  a  sodi- 
um lease,  makes  no  exception  as  to  lands  in 
Searles  Lake  Area,  Calif.  The  potassium 
leasing  act  of  Feb.  7,  1927,  which  autho- 
rizes the  issuance  of  potassium  permits, 
prohibits  the  issuance  of  a  potassium  pros- 
pecting permit  on  lands  in  and  adjacent 
to  Searles  Lake.  The  result  of  this  legisla- 
tion, in  the  light  of  its  legislative  history, 
is  as  follows  with  respect  to  the  issuance 
of  potassium  and  sodium  permits  and 
leases  on  the  lands  in  and  adjacent  to 
Searles  Lake. 

(a)  The  issuance  of  potassium  prospect- 
ing permits  is  not  authorized,  but  potassi- 
um leases  may  be  issued. 

(b)  A  potassium  lease  may  include  a 
covenant  permitting  the  development  by 
the  lessee  of  compounds  of  sodium  and 
other  associated  minerals. 

(c)  The  issuance  of  sodium  prospecting 
permits  is  authorized  as  to  lands  not  known 
to  contain  sodium. 

(d)  Sodium  leases  may  be  issued  for 
lands  known  or  found  to  contain  sodium. 
A  sodium  lease  authorizes  the  mining  and 
sale  of  potassium  compounds  as  a  by- 
product. 

(e)  The  issuance  of  potassium  leases  and 
sodium  prospecting  permits  and  leases  is 
committed  to  the  discretion  of  this  De- 
partment. 

When  the  land  applied  for  is  prospec- 
tively more  valuable  for  potassium  than  for 
sodium,  it  is  the  policy  of  the  Department 
to  authorize  the  taking  of  potassium  only 
under  the  potassium  law.  Any  sodium  can 
be  taken  under  a  potassium  lease. 
Frank  M.  Barrow,  Sacramento  037736, 
037879,  037912  "f,  A-25185  (June  9, 1948) 

High  bidder  at  public  sale  of  land  in- 
cluded in  a  grazing  lease  is  required  either 
to  agree  with  the  grazing  lessee  upon  com- 
pensation to  be  paid  for  any  injury  caused 
to  the  lessee's  grazing  operations  by  reason 
of  the  loss  of  the  leased  land  from  the  lease- 
hold or,  in  the  event  the  parties  are  unable 
to  reach  an  agreement,  to  indicate  his 
willingness  to  make  such  compensation  in 
an  amount  to  be  fixed  by  the  Director  of 
the  Bur.  of  Land  Management. 
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Where  the  Geological  Survey  has  re- 
ported that  the  land  involved  is  without 
value  for  minerals,  the  high  bidder  at  a 
public  sale  will  not  be  required  to  consent 
to  a  mineral  reservation  to  the  U.S.  despite 
the  pendency  of  an  application  for  a  pros- 
pecting permit  covering  the  land. 
Thomas  H.  Reddington,  Cheyenne  071156 
"LB",  A-25439  (Aug.  9,  1948) 

Sodium  prospecting  permit  application 
rejected. 

An  Executive  order  setting  aside  public 
lands  "as  a  grazing  reservation  for  the 
Indians  of  the  Walker  River  Reservation" 
vested  in  the  Indians  of  the  reservation 
full  Indian  title  to  such  lands,  and  not 
merely  the  privilege  of  using  the  lands  for 
grazing  purposes. 

The  provisions  of  the  Mineral  Leasing 
Act  have  no  application  to  lands  which 
are  part  of  an  Indian  reservation. 
Robert  R.  Pollack  and  Howard  L.  Eckloff, 
Carson  City  023118  "N",  A-25300  (Mar.  21, 
1949) 

Potassium  Prospecting  Permits. 

An  application  for  a  potassium  prospect- 
ing permit  will  be  rejected  when  the  land 
applied  for  appears  to  contain  commercial 
deposits  of  potassium. 
LeResse  Pollard,  Las  Cruces  065483 
"ADM",  A-25690  (June  24,  1949) 

Coal  Prospecting  Permits. 

An  application  for  a  coal  prospecting 
permit  which  is  filed  at  a  time  when  the 
land  is  covered  by  an  existing  coal  pros- 
pecting permit  is  void  and  must  be 
rejected. 

R.    H.    Russell,    Idaho    0182,    Blackfoot 
05^205,  A-25692  (Aug.  10,  1949) 

An  application  for  the  extension  of  a 
potassium  prospecting  permit  must  be  re- 
jected where  a  test  well  was  not  drilled  on 
the  permit  area  during  the  two-year  period 
for  which  the  permit  was  granted,  as  re- 
quired by  the  regulations. 

Helen  B.  Hill,  Las  Cruces  060072,  A-*>5860 
(June  5,  1950) 

An  application  for  the  extension  of  a 
potassium  prospecting  permit  should  be 
denied  where  the  permittee  has  not  drilled 
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a  test  well  on  the  permit  area  during  the 
two-year  period  for  which  the  permit  was 
granted,  as  required  by  the  regulation. 
Fred  Ludlow,  Las  Cruces  049939,  A-2584C 
(June  5,  1950) 

An  application  for  a  potassium  pros- 
pecting permit  must  be  rejected  where  the 
land  applied  for  is  included  in  outstanding 
permits. 

Charles   H.   Harris,    New   Mexico    02217, 
A-25917  (Nov.  7,  1950) 

Where  a  sodium  prospecting  application 
for  land  within  a  reclamation  withdrawal 
has  been  rejected  upon  the  recommenda- 
tion of  the  Bur.  of  Reclamation,  and  it 
appears  later  that,  subject  to  conditions 
specified  by  the  Bur.  of  Reclamation,  there 
would  be  no  objection  to  the  allowance  of 
the  application  as  amended  on  appeal,  the 
case  will  be  remanded  for  reconsideration. 
Frank  A.  Riehle,  Jr.,  Los  Angeles  077632, 
A-25S75  (Jan.  31, 1951) 

An  application  for  a  coal  prospecting 
permit  will  be  rejected  where  it  appears 
that  the  production  of  additional  coal  is 
not  needed  in  the  vicinity. 
Reyes  J.  Montoya,  Paul  Garcia,  Santa  Fe 
078800,  A-2G159  (Mar.  16,  1951) 

A  coal  prospecting  permit  will  be  issued 
only  where  there  has  been  a  satisfactory 
•showing  that  an  additional  coal  mine  is 
needed  and  that  there  is  an  actual  need 
for  coal  which  cannot  otherwise  be  reason- 
ably met. 

Olin  C.   Walker,  Jr.,  Neiv  Mexico  01419 
A-26166  (Apr.  10,  1951) 

An  application  for  a  preference-right 
coal  lease  by  a  permittee  who  has  discov- 
ered coal  supersedes  the  prospecting  per- 
mit and,  when  a  lease  is  issued  to  such 
permittee,  it  relates  back  to  the  date  of 
his  application. 

The  issuance  of  a  preference-right  coal 
lease  is  not  a  matter  within  the  discretion 
of  the  Secretary  of  the  Interior.  A  qualified 
permittee  who  applies  for  a  lease  after 
having  discovered  coal  in  commercial  quan- 
tities is  entitled  to  it  as  a  matter  of  right 
Leonard  E.  Hinkley,  Stevens  T.  Harris, 
Santa  Fe  077183,  A-26187  (June  12,  1951) 
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When  a  potash  prospecting  permit  is 
granted,  a  pending  application  from  an- 
other person  for  a  similar  permit  should 
be  rejected  to  the  extent  that  it  conflicts 
with  the  outstanding  permit. 

Where  an  appeal  from  a  Bureau  decision 
contains  required  information  that  was 
lacking  in  the  original  application  for  a 
potash  prospecting  permit,  the  appeal  may 
be  considered  as  a  new  application  for  a 
permit,  incorporating  by  reference  and  per- 
fecting the  previous  application. 
Mrs.  H.  Avelar,  Las  Cruccs  0621SS,  A-2G210 
(July  25,  1951) 

An  Alaska  homesite  application  for  land 
which  was  withdrawn  from  entry  and  re- 
served for  a  moose  range  at  the  time  when 
the  applicant  entered  and  occupied  the 
land  must  be  rejected. 

No  rights  to  land  are  created  under  the 
mining  laws  by  prospecting  thereon. 

Mining  locations  on  land  which  is  with- 
drawn from  such  locations  are  invalid. 
Joseph  Sccora,  Anchorage  015412,  A-26230 
(July  30,  1951) 

The  issuance  of  a  coal  prospecting  per- 
mit on  Alaskan  lands  known  to  contain 
coal  was  proper  where  it  appears  that  the 
workability  of  the  deposits  on  such  lands 
was  not  determined  at  the  time  when  the 
permit  was  issued. 

Where  a  coal  prospecting  permittee 
shows  that  land  contains  coal  in  commer- 
cial quantities,  and  where  the  evidence  in- 
dicates that  the  permittee  has  complied 
with  the  terms  of  his  permit  and  with  the 
applicable  regulations,  he  is  entitled  to  a 
preference  right  lease  on  the  lands  in- 
cluded in  the  permit. 

Emil  Vsibella,  A.  Ben  Shallit,  Fairbanks 
07850,  A-26277  (Oct.  2, 1951) 

An  application  for  the  extension  of  a 
potassium  prospecting  permit  should  be  de- 
nied where  the  permittee  has  not  drilled 
an  adequate  test  well  on  the  permit  area 
during  the  two-year  period  for  which  the 
permit  was  issued. 

An  incomplete  well  which  was  in  the 
process  of  being  drilled  at  the  time  when 
the  primary  term  of  a  potassium  permit 


MINERAL  LANDS— Continued 

PROSPECTING  PERMITS— Continued 
expired  would  not  qualify  as  an  "adequate 
test  well." 

Kansas  City  Testing  Laboratory,  Las 
Cruces  065272,  06527 Jh  A-26308  (Jan.  30, 
1952) 

Opinion  of  the  District  Court  of  the  Ter- 
ritory of  Alaska. 

This  case  involves  the  validity  of  de- 
fendant's location  under  the  mining  laws 
of  a  sand  and  gravel  claim  upon  a  part  of 
a  tract  of  land  on  Whipple  Creek  in  Ton- 
gass  National  Forest,  Alaska. 

Plaintiff  had  used  a  part  of  aforemen- 
tioned tract  and  had  done  considerable  ex- 
ploratory work  on  it,  and  built  an  access 
road.  After  defendant  made  his  location  he 
barricaded  the  access  road.  Plaintiff  con- 
tends there  was  discovery  of  mineral,  that 
location  was  made  in  bad  faith.  Plaintiff 
seeks  injunctive  relief. 

The  area  was  in  the  actual  possession 
and  use  of  the  plaintiff.  The  U.S.  need  only 
show  that  its  use  has  been  commensurate 
with  its  obligations  in  the  execution  of  its 
functions. 

As  to  the  effect  of  the  withdrawal  on  the 
land  in  question,  the  request  for  with- 
drawal was  made  between  Feb.  9  and 
Mar.  8, 1951,  while  the  defendant's  attempt 
to  appropriate  by  a  location  was  made  on 
June  21, 1951. 

United  States  v.  H.  F.  Schaub  (Apr.  3, 
1952) 

Where  assignments  of  potassium  pros- 
pecting permits  were  not  approved  because 
of  the  opinion  of  the  Dept.  of  Justice  that 
approval  of  the  assignments  was  likely  to 
result  in  a  situation  inconsistent  with  the 
antitrust  laws,  and  the  Dept.  of  Justice 
thereafter  takes  a  contrary  view,  the  pre- 
vious conclusion  of  that  Department  is  no 
longer  a  proper  basis  for  refusing  to  ap- 
prove the  assignments. 
Frank  Archibald,  et  ah,  American  Potash  & 
Chemical  Corp.  {On  Reconsideration),  Las 
Cruces  068496,  etc.,  A-26242  (Aug.  5, 1952) 

Extension  of  potash  permits. 

It  is  not  sound  policy  to  waive  manda- 
tory requirements  of  regulations  which  are 
as  clear  as  the  drilling  requirement  for 
renewal   of  a  potash  lease.   However,   it 
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appears  that  in  this  case  the  permittee. 
were  unable  to  comply  with  the  regulations 
because  of  the  erstwhile  attitude  of  the 
Department  on  approval  of  the  assign- 
ments. In  the  circumstances,  the  Depart- 
ment could  appropriately  waive  the  drill- 
ing requirement  as  a  condition  to  granting 
extension  of  the  10  permits. 
Memorandum  (Oct.  7, 1952) 

An  application  for  a  potassium  lease, 
based  upon  the  discovery  of  a  valuable 
deposit  of  potassium  in  the  area  covered 
by  a  prospecting  permit,  is  not  required 
by  statute  or  regulations  to  be  filed  prior 
to  the  expiration  date  of  the  permit,  and 
may  be  filed  within  a  reasonable  period  of 
time  following  the  expiration  of  the 
permit. 

Where  a  potassium  permit  expires  by 
operation  of  law  and  thereafter  an  appli- 
cation for  a  lease  based  upon  a  discovery 
under  the  permit  is  filed  by  the  permittee 
and  other  applications  for  potassium  per- 
mits on  the  same  land  are  filed  by  other 
applicants,  the  applications  for  permits 
should  not  be  rejected  pending  the  taking 
of  action  upon  the  application  for  the  lease. 
Vance  G.  Kinahan,  Josephine  E.  Kinahan, 
New  Mexico  01080,  07078,  Las  Cruces 
065273,  A-26510,  511  (Dec.  2,  1952) 

A  potassium  prospecting  permit  can 
only  be  extended  for  a  maximum  period 
of  two  years. 

Maude    Edwards,     Las     Cruces     05533), 
A-26520(Dee.3,1952) 

The  decision  of  the  Bur.  of  Land  Man- 
agement which  canceled  the  prospecting 
permits  were  proper  for  the  fact  that  each 
of  the  permits  states  that  the  permit  is 
effective  for  two  years,  and  that  explora- 
tory work  is  to  be  prosecuted  by  core 
drilling  by  the  best  known  methods,  and 
the  two  years  have  elapsed. 
Frank  Jones,  H.  A.  Hicks,  Las  Cruces 
06U10,  06U15,  A-26521,  522  (Dec.  5,  1952) 

The  refusal  to  issue  mineral  prospecting 
permits  on  acquired  lands  for  longer  than 
2  years  is  proper  where  it  appears  that 
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there  is  no  need  for  issuing  such  permits 
for  a  longer  period  of  time. 
Merwyn  L.  Hall,  et  ah.  BT^f-A   017597, 
017877,  01S0SS,  A-26572  (Jan.  15,  1953) 

An  application  for  a  potassium  prospect- 
ing permit,  filed  before  cancellation  of  a 
previous  permit  covering  the  same  land 
is  noted  on  the  records  of  the  District  Land 
Office,  will  be  rejected  even  though  the 
previous  permit  had  already  expired  at  the 
time  of  filing. 

Gladys  Cossitt,  New  Mexico  0369,  A-26617 
(Apr.  20.  1953) 

An  application  for  a  potassium  prospect- 
ing permit  that  is  filed  before  the  cancella- 
tion of  a  previous  permit  is  noted  on  the 
tract  books  at  the  local  land  office  must  be 
rejected. 

Margaret    Gass,    New   Mexico    025SS,    A- 
26737  (June  26,  1953) 

A  petition  for  the  approval  of  an  assign- 
ment of  a  potash  permit,  which  reserves 
or  creates  overriding  royalty  obligation 
should  not  be  approved  unless,  on  the  basis 
set  forth  in  sec.  194.27a,  Title  43,  CFR,  they 
are  subject  to  reduction  to  not  less  than  a 
total  of  1%  of  the  gross  value  of  the  output 
at  the  point  of  shipment  to  market  when- 
ever, in  the  interest  of  conservation,  it  ap- 
pears necessary  to  do  so  in  order  to  obtain 
the  greatest  ultimate  recovery. 
Emmet  F.  Spencer,  et  al.,  Salt  Lake  07166 ). 
Utah  02739,  A-26620  (Aug.  13, 1953) 

The  act  of  June  30,  1950,  by  authorizing 
the  Secretary  of  the  Interior  to  lease  min- 
eral deposits  in  the  national  forests  in 
Minnesota  "where  through  withdrawal  or 
reservation  or  by  statutory  limitation  or 
otherwise"  such  minerals  are  not  subject 
to  mining  location  or  lease,  opened  to  leas- 
ing those  minerals  within  the  area  of  the 
Superior  National  Forest  withdrawn  by 
the  Act  of  July  10,  1930. 
Leasing  of  Minerals  in  that  part  of  Su- 
perior National  Forest  withdrawn  by  the 
Act  of  July  10,  1930,  and  the  Executive 
Order  of  June  8,  1931  (Jan.  5,  1954) 

An  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  the  Director  of  the  Bur. 
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of  Land  Management  will  be  summarily 
dismissed  where  notice  of  appeal  is  not 
filed  within  30  days  from  the  service  upon 
the  appellant  of  the  decision  appealed  from. 
Ted  C.  Mathews,  Fairbanks  010018,  A- 
26928    (Jan.  6,  1954) 

The  payment  of  rental  of  an  offered 
uranium  prospecting  permit  covering  ac- 
quired lands  of  the  U.S.,  being  a  clear  and 
mandatory  requirement  of  departmental 
regulations,  will  not  be  waived  in  the  ab- 
sence of  strong  and  compelling  reasons  for 
such  action. 

Anaconda    Copper    Mining    Co.,    BLM-A 
032693,  A-26812  (Jan.  27,  1954) 

An  application  for  a  potassium  pros- 
pecting permit  is  properly  rejected  where 
the  land  applied  for  is  covered  by  an  out- 
standing permit. 

Land  included  in  a  potassium  permit  is 
open  for  further  filing  immediately  upon 
the  notation  of  the  cancellation  of  the  per- 
mit in  the  records  of  the  Land  Office. 
Roy  Bazell  Loftin,  New  Mexico  012100,  A- 
26918   (Feb.  17,  1954) 

An  application  for  a  coal  lease  filed  for 
land  encompassed  within  an  outstanding 
coal  prospecting  permit  is  properly  rejected. 
Giloert  E.  Bums,  Utah  08477,  A-27024 
(June  1,1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

A  coal  prospecting  permit  will  not  be  is- 
sued for  land  in  Alaska  which  is  properly 
subject  to  leasing  and  which  contains  a 
high  grade  deposit  of  blacksmithing  and 
coking  coal  for  which  there  is  an  insuf- 
ficient deposit. 

Alaska  Coal  Company,  Anchorage  015052, 
A-26859   (July  1,  1954) 

Applications  for  noncompetitive  phos- 
phate leases  are  properly  rejected  where 
there  is  no  showing  by  the  applicants  that 
further  exploration  of  the  lands  is  neces- 
sary before  development  could  be  reason- 
ably undertaken  and  where  the  report  of 
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the   Geological  Survey  indicates  no  need 
for  such  further  exploration. 
Charles  Anderson,  et  al.,  Montana  010893, 
010996,  A-26926  (Aug.  6,  1954) 

Federal  lands  which  are  subject  to  the 
Mineral  Leasing  Act,  as  amended,  and 
which  contain  deposits  of  coal  in  work- 
able quantity  are  subject  to  the  leasing 
provisions  of  the  act,  and  an  application 
for  a  coal  prospecting  permit  on  such  lands 
is  properly  rejected. 

Reliance    Coal    and    Coke    Co.,    BLM-C- 
032175,  A-26920  (Aug.  6,  1954) 

Where  deposits  of  coal  in  minable  quan- 
tity are  known  to  exist  on  Federal  lands 
which  are  subject  to  disposition  under  the 
Mineral  Leasing  Act,  as  amended,  such 
deposits  are  subject  to  the  leasing  provi- 
sions of  the  act,  and  applications  for  coal 
prospecting  permits  on  such  lands  are 
properly  rejected. 

Black    Crystal    Coal    Company,    BLM-C- 
03U22,  03U23,  A-26940   (Aug.  18,  1954) 

An  application  for  a  prospecting  permit 
will  be  rejected  when  the  land  applied  for 
is  known  to  contain  commercial  deposits 
of  potassium. 

Where  lands  applied  for  under  potassium 
lease  application  are  known  to  contain 
valuable  potassium  deposits,  a  lease  may 
be  offered  only  by  competitive  bidding. 
Max  Y.  Seaton,  Evanston  022099,  A-26985 
(Oct.  7,  1954) 

Under  the  Mineral  Leasing  Act,  lands 
known  to  contain  valuable  deposits  of 
sodium  minerals  shall  be  held  subject  to 
lease,  and  no  prospecting  permit  may  be 
issued  for  such  lands. 

Knowledge  of  the  existence  of  a  valu- 
able mineral  deposit  is  not  dependent  on 
an  actual  discovery  on  a  given  tract  of  land 
but  may  be  deduced  from  other  evidence 
such  as  the  existence  of  the  mineral  on  ad- 
jacent lands,  as  well  as  from  geological 
and  other  surrounding  and  external  con- 
ditions. 

Evidence  need  only  be  such  as  to  show 
that  the  known  conditions  provide  reason- 
able ground  for  the  belief  that  the  land 
contains  the  mineral  in  such  quantity  and 
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of  such  quality  as  to  render  extraction 
profitable  and  justify  expenditures  to  that 
end. 

Reports  by  the  Geological  Survey  of  dis- 
covery and  extraction  of  sodium  in  sur- 
rounding lands  are  competent  evidence 
sunicient  to  establish  reasonable  ground 
for  belief  that  a  given  tract  of  land  con- 
tains valuable  deposits  of  the  mineral. 
C.  A.  Romano,  Evanston  025621,  Wyo- 
ming 010257,  A-27003  (Dec.  3,  1954) 

Applications  for  coal  prospecting  permits 
are  properly  rejected  where  the  lands  ap- 
plied for  are  subject  to  the  leasing  rather 
than  the  prospecting  provisions  of  the 
Mineral  Leasing  Act. 

Cananal  Coal   Company,  BLM-C   035342, 
035343,  035344,  A-27034  (Dec.  20,  1954) 

An  application  for  a  potassium  prospect- 
ing permit  that  is  filed  before  the  cancella- 
tion of  a  previous  permit  is  noted  on  the 
tract  books  at  the  local  land  office  must 
be  rejected. 

Howard  L.   Grace,   Utah  01262,  A-27026 
(Dec.  31, 1954) 

MINERAL  LEASING  ACT 
GENERALLY 

A  lessee  under  the  Mineral  Leasing  Act 
need  not  be  given  notice  of  the  accrual  of 
rental  before  he  can  be  held  liable  there- 
for. 

A  lessee  under  the  Mineral  Leasing  Act 
remains  liable  for  the  full  year's  accrued 
rental  despite  cancellation  of  the  lease 
during  the  year  for  which  the  rental  ac- 
crued in  advance. 

Advance  rental  accrued  under  an  oil 
and  gas  lease  issued  under  sec.  17  of  the 
Mineral  Leasing  Act  is  a  debt  due  to  the 
U.S.,  and  neither  the  Bur.  of  Land  Man- 
agement nor  any  of  its  employees  has  au- 
thority to  compromise  it. 

The  act  of  Nov.  28,  1943,  which  autho- 
rizes the  Secretary  of  the  Interior  under 
certain  circumstances  to  accept  a  pro  rata 
portion  of  the  rental  accrued  under  a 
mineral  lease  where  a  surrender  is  filed 
subsequent  to  accrual  but  prior  to  pay- 
ment, has  no  application  to  a  case  where 
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such  a  lease  was  canceled  for  nonpayment 
of  rent  before  any  surrender  was  filed. 
D.   J.  Marshall,   Buffalo  040797,  A-26846 
(May  6,  1954) 

APPLICABILITY 

Memo  of  Dec.  12  suggesting  some  clarifi- 
cation of  the  applicability  of  Mineral 
Leasing  Act  to  withdrawals  of  public  lands 
made  at  the  instance  of  NPS,  such  as  the 
temporary  withdrawals  in  the  Jackson 
Hole- Yellowstone  Area. 

Solution  might  result  from  having  the 
withdrawn  land  permanently  reserved  for 
some  public  purpose  such  as  a  wildlife 
refuge. 

Memorandum  (Dec.  23,  1946) 

Application  for  Reinstatement  of  Phos- 
phate Lease  Application  Denied. 

In  the  absence  of  extraordinary  circum- 
stances, the  Department  will  not  reopen  a 
final  decision  which  an  applicant  has  ac- 
quiesced for  approximately  25  years. 
William  L.  Morris,  Edna  R.  Mikesell, 
Blackfoot  035608  "N",  A-25307  (June  14, 
1948) 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights 
are  held  by  the  U.S.,  including  the  unre- 
stricted right  to  use  or  dispose  of  the  pro- 
ceeds derived  from  the  use  of  such  lands. 

The  proceeds  from  the  lands  in  the  for- 
mer Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  appli- 
cable to  the  lands  in  the  former  Uintah 
Indian  Reservation  which  were  restored  to 
the  public  domain  subject  to  the  provision 
that  the  proceeds  of  such  lands  shall  be 
used  for  the  benefit  of  the  Indians. 
Edward  M.  Bown,  Utah  9362,  A-26523 
(Dec.  11,  1952) 

CITIZENSHIP 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  act  applicable  to  coal 
leasing  in  Alaska,  the  Mineral  Leasing  Act 
for  Acquired  Lands,  the  nonmineral  public 
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land  laws,  the  timber  laws,  and  the  Alaska 
Fisheries  Act  all  require  citizenship  for  ac- 
tivities which  come  under  their  purview. 
The  Materials  Act,  two  rights-of-way 
acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However,  in 
the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act,  the 
regulations  of  the  Department  require 
citizenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8,  1952) 

LANDS  SUBJECT  TO 

Applicability  of  sec.  3737,  R.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 
Memorandum  (Oct.  16,  1945) 

Sec.  5  of  the  act  of  Mar.  4,  1923,  au- 
thorizes reimbursement  of  such  portions  of 
appropriations  made  for  Geological  Sur- 
vey for  mineral  lease  supervision  as  are  ex- 
pended in  connection  with  supervision  of 
operations  on  Red  River  oil  and  gas  leases 
issued  under  act. 
Memorandum  (Apr.  5,  1946) 

Where,  because  of  prior  disposals,  a  rea- 
sonably compact  area  of  contiguous  land 
cannot  be  obtained,  the  inclusion  of  in- 
contiguous  tracts  will  be  deemed  in  com- 
pliance with  the  requirement  of  sec.  23  of 
the  Mineral  Leasing  Act  of  Feb.  25,  1920, 
that  the  lands  be  "in  reasonably  compact 
form,"  provided  the  tracts  are  within  a 
square  of  6  miles  square. 
L.  D.  Anderson,  Evanston  022957  "N",  A- 
24399  (Aug.  16,  1946) 

Applications  for  potassium  prospecting 
permits  rejected. 

1.  The  GLO  is  not  required  to  grant  a 
hearing  on  an  application  for  a  prospecting 
permit. 

2.  The  Department  ordinarily  does  not 
consider  requests  for  oral  hearing  on  ap- 
peal until  after  written  briefs  and  argu- 
ments are  submitted. 


MINERAL  LEASING  ACT— Continued 
LANDS  SUBJECT  TO— Continued 

3.  The  filing  of  a  potassium  prospecting 
permit  confers  no  vested  rights  in  the  land 
or  minerals  involved. 

4.  The  withdrawal  of  lands  for  classifi- 
cation does  not  defeat  the  purposes  of  and 
is  not  contrary  to  the  Mineral  Leasing  Act. 
Cane  Creek  Oil  Co.,  Walter  E.  Anderson, 
Arthur  C.  Fisher,  Hoivard  P.  Dean,  Salt 
Lake  City  063235-6-7-8,  A-24104  (Nov.  8, 
1946) 

Effect  of  Surplus  Property  Act  of  1944 
on  authority  to  sell  lands  under  the  Helium 
Act,  as  amended  .  .  .  disposition  of  pro- 
ceeds from  sale  of  such  property. 

Lands  or  interests  in  lands  acquired 
under  above  authority  .  .  .  dispose  of 
wells,  lands,  or  interests  therein  not  valu- 
able for  helium  production. 
Solicitor's  Opinion,  M-34841  (Jan.  22, 
1947) 

Mineral  application  held  for  rejection  in 
part. 

Concurring  decisions  of  subordinate  ad- 
judicating officials  on  questions  of  fact. 
United  States  v.  Frank  J.  Miller,  Billings 
038594  "#",  A-24352  (Feb.  24,  1947) 

The  act  of  May  27,  1902,  provides  for 
allotment  to  be  made  to  the  Uintah  Indians 
with  their  consent  and  a  restoration,  with 
like  consent,  of  the  unallotted  lands  to 
the  public  domain.  The  act  of  Mar.  3, 
1905,  provides  that  the  President  is  autho- 
rized to  set  apart  and  reserve  as  an  addi- 
tion to  the  Uintah  Forest  Reserve,  subject 
to  the  laws,  rules,  and  regulations  govern- 
ing forest  reservations  such  portions  of 
the  land  within  the  Uintah  Indian  Reser- 
vation as  he  considers  necessary.  The  act 
further  provides  that  proceeds  from  any 
timber  on  such  additions  to  the  forest 
which  may  be  safely  sold  prior  to  June  30, 
1920,  shall  be  paid  to  the  Indians  in  ac- 
cordance with  the  provisions  of  the  act 
opening  the  reservations.  There  is  no  bar 
to  the  issuance  of  coal  mining  leases  with- 
in the  area  in  question  subject  to  all  of 
the  applicable  provisions  of  the  Mineral 
Leasing  Act  of  Feb.  25,  1920. 
Authority  to  Lease  Minerals  in  Lands  In- 
cluded in  Uintah  National  Forest  (Feb.  27, 
1947) 
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Motion  Denied. 
Annie  L.  Hill  v.  N.  8.  Williams  &  T.  C. 
Liddell,  Las  Cruces  062812,  059866,  059584, 
032121  "N",  Mrs.  Jimmie  Saunders,  N.  8. 
Williams  &  T.  C.  Liddell,  A-24248,  A-24255 
(Apr.  30,  1947) 

With  respect  to  lands  the  mineral  func- 
tions over  which  were  transferred  from 
the  Dept.  of  Agriculture  to  the  Secretary 
by  sec.  402  of  the  Reorganization  Plan  No. 
3  of  1946,  the  Secretary  of  the  Interior 
has  authority  to  issue  oil  and  gas  leases 
which  permit  immediate  development  of 
the  minerals. 

Authority  to  Issue  Oil  and  Gas  Leases 
Under  sec.  402  of  Reorganization  Plan  Xo. 
3  of  1946,  M-34867,  M-38198  (May  2,  1947) 

The  act  of  May  9,  1945  (56  Stat.  273), 
governs  the  exploitation  of  the  deposits  of 
silica  sand  on  the  lands  which  were  with- 
drawn by  E.O.  No.  5105. 

Nothing  in  the  act  or  in  its  legislative 
history  indicates  that  it  was  to  be  effective 
only  to  the  extent  that  the  lands  might  re- 
main subject  to  the  withdrawal. 
Beverly  W.  Perkins,  Carson  City  2144066, 
A-24802  (Jan.  5, 1948) 

Under  the  broad  general  powers  vested 
in  the  Secretary  to  prevent  undue  waste 
in  the  mining  of  phosphates,  the  extraction 
and  utilization  of  associated  minerals  may 
be  permitted  and  the  payment  of  royalties 
thereon  required. 

The  broad  provisions  of  the  act  and  the 
lease  governing  the  prevention  of  undue 
waste  constitute  an  adequate  and  legal 
basis  for  authorizing  the  extraction  and 
utilization  of  the  associated  minerals. 
Phosphate  (Feb.  18,  1948) 

The  basic  question  involved  in  this  ap- 
peal is  whether  Federal  royalty  on  gas 
should  be  computed  on  the  basis  of  sale 
price  of  gas  when  such  sale  price  is  highest 
obtainable  in  market  or,  when  sale  price 
not  reasonable  value,  whether  computation 
in  excess  thereof  is  justified.  Under  the 
Mineral  Leasing  Act  of  Feb.  25,  1920,  41 
Stat.  437,  the  authority  exists  to  fix  a 
reasonable  minimum  value  for  Federal 
royalty  purposes  and  has  been  validly  ex- 
ercised in  this  case.  The  prices  received 
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for  sale  of  residue  dry  gas  produced  from 
the  Federal  unit  are  not  regarded  to  he 
representative  of  full  reasonable  value  of 
product.  The  value  used  in  computing  Fed- 
eral royalty  is  minimum  value  of  5  cents 
per  M  cubic  feet  which  has  been  extended 
to  a  majority  of  public  land  areas  in  the 
U.S.  on  gas  produced  on  public  domain. 
Federal  royalty  is  computed  on  full  volume 
of  residue  gas  sold  as  shown  by  plant  water 
meter  readings  and  prorated  back  to  the 
individual  leases.  Computation  of  royalty 
on  volume  basis  of  less  than  100  percent  of 
gas  would  tend  to  negate  explicit  intent  of 
the  law,  regulations,  and  lease  terms. 
Therefore,  appeal  is  denied. 
The  Atlantic  Refining  Co.,  et  ah,  Las  Cruces 
029096(a)   (Feb.  25,  1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of 
advance  rental  in  oil  and  gas  cases.  It  is 
not  possible  to  separate  advance  rentals 
from  royalties,  since,  under  the  statutes, 
the  advance  rental  must  be  credited  against 
accruing  royalties  for  that  lease  year. 
Minimum  royalty  is  specifically  provided 
by  law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory,  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  condi- 
tions under  which  filing  fees  are  returnable. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR, 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43  U.S.C.  95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 

Common-carrier  Provision  of  sec.  28  of 
the  Mineral  Leasing  Act. 

Do  the  provisions  of  sec.  28  cover  any 
gas  pipeline  which  passes  over  any  Federal 
public  land  no  matter  how  short  the  dis- 
tance? See  Frances  R.  Reay,  Lessee;  Stand- 
ard Oil  Co.  of  Calif.,  Operator,  A-27547 
(Oct.  17,  1949). 
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Land  acquired  pursuant  to  sec.  5  of  the 
Indian  Reorganization  Act  and  held  in 
trust  for  Indians  is  not  subject  to  oil  and 
gas  leasing  under  the  Mineral  Leasing  Act. 

Such  land  may  be  leased  only  under  the 
terms  of  the  act  of  May  11,  1938,  and  by 
authority  of  the  Tribal  council  or  other 
authorized  spokesmen  for  the  Indians,  with 
the  approval  of  the  Secretary  of  the 
Interior. 

Carroll  S.  McGhee,  Great  Falls  087371  "N", 
A-25778  (Nov.  7, 1949) 

Oil  and  Gas  Lease  Application  Rejected. 

A  person  who  holds  a  patent  to  the  sur- 
face of  land  under  the  Stock-raising  Home- 
stead Act  has  no  preference  to  any  lease 
that  may  subsequently  be  issued  under  the 
Mineral  Leasing  Act  for  the  oil  and  gas 
deposits  in  the  land. 

The  first  person  who  applies  for  an  oil 
and  gas  lease  on  land,  the  surface  of  which 
has  been  patented  under  the  Stock-raising 
Homestead  Act,  is  entitled  to  the  lease 
unless  the  land  is  within  the  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field. 

Bertha  McCullough  Boriskie,  Cheyenne 
075190,  A-25742  (Nov.  18,  1949) 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31,  1947,  is 
applicable  to  the  disposal  of  sand,  stone, 
and  gravel,  from  the  reserved  school  sec- 
tion lands  in  Alaska.  The  proceeds  from 
such  sales  must  be  credited  to  the  account 
"sale  of  public  lands." 

Deposits  of  Proceeds  from  the  Sale  of 
Gravel  from  School  Sections  (Nov.  25, 
1949) 

Where  land  was  patented  under  the 
Stock-raising  Homestead  Act,  which  re- 
quired that  the  minerals  be  reserved  to  the 
U.S.,  the  owner  of  the  surface  has  no  pref- 
erence right  to  an  oil  and  gas  lease  under 
sec.  20  of  the  Mineral  Leasing  Act. 
Leonora  M.  McCullough  Cor  dell,  Cheyenne 
078170,  A-25784  (Dec.  6,  1949) 

A  person  who  owns  the  surface  of  land 
patented  under  the  Stock-raising  Home- 
stead Act,  which  required  that  the  minerals 
be  reserved  to  the  U.S.,  has  no  preference 
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right  to  a  lease  that  may  subsequently  be 
issued  under  the  Mineral  Leasing  Act  f< ti- 
the oil  and  gas  deposits  in  the  land. 
Henry  E.  Bianchi,  Sacramento  039^11,  A- 
25785  (Dec.  14,  1949) 

Sec.  1  of  P.L.  364  (61  Stat.  774  ;  34  U.S.C. 
522a)  provides  that  the  authority  therein 
granted  "shall  not  apply  to  oil,  mineral, 
or  phosphate  lands."  Question  arises 
whether  this  exclusion  prevents  the  leasing 
by  the  Secretary  of  the  Navy  of  an  indus- 
trial plant  and  underlying  real  estate,  when 
it  is  known  there  are  gas  deposits  under 
the  land.  The  land  on  which  the  plant  is 
situated  was  acquired  under  the  Authority 
Act  of  July  19,  1940,  54  Stat.  779,  with 
funds  appropriated  by  the  act  of  Sept.  9, 
1940,  54  Stat.  872,  and  is  not  part  of  the 
Public  Domain.  The  proposed  lease  is  for 
industrial  purposes  and  expressly  prohibits 
any  mining  or  drilling  for  gas  or  oil  by 
the  lessee.  Provision  in  P.L.  364  excluding 
oil,  mineral  and  phosphate  lands  is  based 
on  a  similar  provision  in  the  act  of  Aug.  29, 
1916,  39  Stat.  559,  34  U.S.C.  522,  repealed 
by  the  act  of  Aug.  5,  1946,  sec.  2,  61  Stat. 
774.  The  act  of  Aug.  29,  1916,  has  been 
construed  by  the  Attorney  General  as  pre- 
cluding the  leasing  of  personal  property 
and  of  oil,  mineral  or  phosphate  lands. 
There  is  no  authoritative  definition  of  the 
meaning  of  the  term  "oil,  mineral  or  phos- 
phate lands"  in  either  the  act  of  Aug.  29, 
1916,  or  the  act  of  Aug.  5,  1947.  The  Min- 
eral Leasing  Act  authorizes  the  Secretary 
of  the  Interior  to  make  leases  of  mineral 
deposits  or  of  lands  containing  such  de- 
posits owned  by  the  U.S.,  with  certain 
exceptions.  The  act  of  Aug.  7, 1947,  61  Stat. 
913,  30  U.S.C.  351-359,  authorizes  the  Sec- 
retary of  the  Interior  to  lease  mineral 
deposits  within  lands  acquired  by  the  U.S., 
again  with  certain  exceptions. 

A  reasonable  construction  of  these  stat- 
utes leads  to  the  conclusion  that  the  Min- 
eral Leasing  Laws  were  intended  to  apply 
to  mineral  deposits,  and  to  leases  of  the 
mineral  rights  in  such  deposits  or  lands. 
P.L.  364,  on  the  other  hand,  applies  to 
leases  for  all  other  purposes.  Therefore,  a 
lease  of  industrial  property,  which  ex- 
pressly prohibits  any  mining  or  drilling  for 
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underlying  minerals  by  the  lessee,  should 
be  permissible  under  P.L.  364.  As  pointed 
out  by  Mr.  White  the  term  "mineral  land" 
had  been  construed  generally  to  mean  gen- 
erally all  lands  containing  minerals.  He 
pointed  out,  however,  that  this  construc- 
tion had  been  given  in  connection  with 
public  lands  and  agreed  there  might  be  a 
difference  in  the  case  of  acquired  lands, 
since  the  statute  authorizing  mineral 
leases  for  acquired  lands  refers  to  mineral 
deposits  only. 

Mr.  Vaughn  and  Mr.  Wasserman  pointed 
out  that  the  concept  of  severability  between 
the  land  and  the  underlying  deposits  had 
been  clearly  recognized  in  numerous  in- 
stances, that  there  had  been  leases  of  the 
mineral  deposits  without  leases  of  the  sur- 
face right  and  that  therefore  the  converse 
should  be  permissible.  The  fact  that  land 
has  minerals  in  it  does  not  necessarily 
make  it  mineral  land  for  all  purposes.  Any 
other  construction  would  appear  admin- 
istratively impracticable. 
Memorandum  (June  23,  1950) 

Registers  of  Land  Offices  used  to  be  paid 
on  a  commission  basis.  The  act  that  put  the 
registers  on  a  salary  basis  did  not  eliminate 
the  necessity  of  paying  a  fee;  however, 
most  regulations  governing  fees  provided 
for  their  return  if  the  application  was 
rejected. 

Consideration  has  been  given  to  provid- 
ing for  no  return  of  fees,  or  to  not  charging 
fees,  as  the  cost  of  returning  them  is  so 
great. 

The  filing  fees  in  oil  and  gas  cases  au- 
thorized by  the  Mineral  Leasing  Act  are 
not  mandatory.  By  Cir.  No.  1696  filing  fees 
have  been  eliminated  in  competitive  lease 
applications. 

The  conditions  under  which  filing  fees 
are  returnable  are  governed  by  regulation. 

The  Secretary  has  sufficient  authority  to 
provide,  by  regulation,  that  the  filing  fee 
shall  be  promptly  earned  when  the  applica- 
tion is  filed. 

Cir.  No.  1723  provided  that  a  $10  filing 
fee   on  mineral   leases  be  retained  as  a 
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service  charge.  Cir.  No.  1737  made  such  a 
regulation  applicable  to  small  tract  leases. 
Filing  Fees  and  Service  Charges  (Mar.  2. 
1950) 

Where  an  oil  tank  site  easemmit  is 
granted  on  public  land  under  43  CFR 
244.52  as  an  incident  of  a  pipeline  right-of- 
way  under  sec.  28  of  the  Mineral  Leasing 
Act,  the  tank  site  is  subject  to  the  common 
carrier  provisions  of  sec.  28. 

A  tank  site  easement  may  be  granted 
pursuant  to  sec.  28  of  the  Mineral  Leasing 
Act  and  43  CFR  244.52  only  when  the  tank 
is  an  integral  part  of  the  pipeline  opera- 
tions and  is  used  to  further  the  transporta- 
tion of  oil  through  the  pipeline. 

In  other  cases  the  tank  site  may  be 
accommodated  under  the  Small  Tract  Act 
as  a  business  site  or  under  the  Alaska  Pub- 
lic Sale  Act.  If  the  land  is  not  available 
under  these  acts,  a  special  use  permit  could 
be  issued. 

Oil   Tank   Site    Under  Section  28  of  the 
Mineral  Leasing  Act  (May  22,  1950) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  authority 
for  the  executive  branch  of  the  Govt,  to 
make  appropriate  arrangements,  through 
the  issuance  of  leases  or  permits,  for  the 
development  of  such  of  the  oil  and  gas  de- 
posits in  the  submerged  coastal  lands  of 
the  U.S.  as  are  surplus  to  the  needs  of  the 
Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  does 
not  refer  to  the  submerged  coastal  lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as  per- 
mitting the  issuance  of  leases  or  permits  on 
the  surplus  oil  and  gas  deposits  in  the  sub- 
merged coastal  lands,  on  the  one  hand,  and 
the  Mineral  Leasing  Act  of  1920  and  the 
Mineral  Leasing  Act  for  Acquired  Lands, 
on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases  or 
permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on 
surplus  oil  and  gas  deposits  in  any  con- 
troverted  areas   of  submerged   lands   in- 
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volved  in  proceedings  before  the  Supreme 
Court. 

Authority  to  Provide  for  Production  of  Oil 
and  Gas  From  Submerged  Lands,  M-36036 
(June  1, 1950) 

Indian  lands  cannot  be  leased  by  the  De- 
partment for  oil  and  gas  development  under 
the  Mineral  Leasing  Act  of  Feb.  25,  1920. 

The  bed  of  the  Red  River  between  the 
98th  meridian  west  longitude  and  the 
Oklahoma-Arkansas  boundary  line  is  the 
property  of  the  Choctaw  and  Chickasaw 
tribes. 

R.  L.  Smart,  BLM  013666,  A-25677  (June 
22,  1950) 

The  Mineral  Leasing  Act  of  1920  does 
not  apply  to  lands  of  the  Shoshone  or  Wind 
River  Indian  Reservation  which  were 
ceded  to  the  U.S.  in  trust  for  disposition 
but  which  were  subsequently  restored  to 
tribal  ownership,  as  such  lands  are  not 
"owned  by  the  United  States." 
Mildred  G.  Lyon,  Cheyenne  080506,  A-25879 
(July  3, 1950) 

The  Mineral  Leasing  Act  of  1920  is  not 
applicable  to  lands  of  the  Shoshone  or 
Wind  River  Indian  Reservation  which 
were  ceded  by  the  Indians  to  the  U.S.  in 
trust  for  disposition  but  were  subsequently 
restored  to  tribal  ownership. 

The  Mineral  eLasing  Act  of  1920  is  not 
applicable  to  the  ceded  but  undisposed  of 
lands  of  the  Shoshone  or  Wind  River 
Reservation. 

Helen  Malette,  et  al.,  Cheyenne  0S0505, 
080507,  08058Jf,  080582,  A-25880  (July  7, 
1950) 

Gypsum  contained  in  land  which  is  cov- 
ered by  oil  and  gas  leases  issued  under  the 
Mineral  Leasing  Act  is  subject  to  disposal 
under  the  Materials  Act  of  July  31,  1947. 

The  mere  fact  that  land  containing  gyp- 
sum or  other  nonmetalliferous  minerals 
has  been  withdrawn  from  entry  under  the 
mining  laws  does  not  make  such  gypsum 
or  other  minerals  subject  to  disposal  under 
the  Materials  Act. 

Sale  of  Gypsum  Under  Materials  Act, 
M-36044  (July  7, 1950) 

Minerals  in  public  lands  which  are  in- 
cluded in  withdrawals  made  pursuant  to 
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the  implied  power  of  the  President  or  in 
withdrawals  made  pursuant  to  the  act  of 
June  25,  1910,  are  not,  solely  because  of 
the  withdrawals,  subject  to  disposal  under 
the  Materials  Act  of  July  31,  1947. 
Applicability  of  Materials  Act  to  With- 
draum  Lands,  M-36056  (Nov.  10, 1950) 

Under  the  act  of  Apr.  4,  1910,  the  bene- 
ficial interest  in  the  land  described  in  that 
act  is  vested  in  the  owners  of  the  lands 
irrigated  from  the  Strawberry  Valley  rec- 
lamation project,  although  the  legal  title 
to  the  land  remains  in  the  U.S. 

Land  to  which  the  beneficial  interest  is 
in  private  persons  is  not  public  land  sub- 
ject to  leasing  under  the  Mineral  Leasing 
Act  of  1920,  although  the  legal  title  to  the 
land  is  vested  in  the  U.S. 

As  the  complete  management  and  con- 
trol over  the  land  described  in  the  act  of 
Apr.  4,  1910,  had  been  turned  over  to  the 
Strawberry  Water  Users'  Assn.  prior  to 
the  time  when  the  Mineral  Leasing  Act  for 
Acquired  Lands  was  exacted,  the  land  is 
not  subject  to  leasing  by  the  Secretary  of 
the  Interior  under  that  act,  but  is  subject 
to  leasing  by  the  Association. 

Proceeds  from  oil  and  gas  leases  issued 
on  land  described  in  the  act  of  Apr.  4, 
1910,  are  subject  to  disposition  as  provided 
for  in  that  act  and  in  subsequent  pertinent 
legislation. 

Oil  and  Gas  Leases  on  Land  in  the  Straw- 
berry Valley  Reclamation  Project, 
M-36051    (Dec.  7,  1950) 

Judgment  in  favor  of  defendants  was 
entered  on  Dec.  18,  1950,  in  the  U.S.  Dist. 
Court  for  the  D.C.  This  case  involved  an 
action  in  the  nature  of  mandamus  to  com- 
pel the  issuance  to  the  plaintiff  of  an  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act.  The  Department  had  rejected  the  ap- 
plication as  to  a  certain  tract  of  land  on 
the  ground  that  it  was  included  in  an  oil 
and  gas  lease  which  had  been  extended 
pursuant  to  a  certain  statute.  Subsequent 
to  the  extension  of  the  lease,  a  Solicitor's 
Op.  was  rendered  which  held  that  the 
statute  did  not  authorize  the  extension  of 
a  lease  with  respect  to  the  type  of  land 
involved  in  case  but  that  the  interpretation 
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of  the  statute  should  be  given  prospective 

effect  only. 

The  Dist  Court  concluded  as  a  matter 
of  law  that  the  first  interpretation  of  the 
statute  had  been  reasonable  in  view  of  the 
ambiguity  of  the  statute;  that  the  defend- 
ants had  never  been  under  a  plain  min- 
isterial duty  to  issue  a  lease  to  the  plain- 
tiff for  the  land  in  dispute ;  that  as  the 
purpose  of  the  action  was  to  invalidate  an 
existing  lease  between  the  U.S.  and  a 
resident  of  Montana,  the  latter  were  in- 
dispensable parties  to  the  action ;  and  that 
because  they  had  not  been  and  could  not  be 
joined  as  indispensable  parties,  the  court 
had  no  jurisdiction  over  the  action. 
Anna  R.  Paid  v.  Glawson  and  Chapman, 
Great  Falls  078667  (Dec.  18,  1950) 

The  determination  whether  to  use  oil  and 
gas  leases  under  the  Mineral  Leasing  Act 
on  public  domain  lands  withdrawn  for 
reclamation  purposes  is  discretionary  with 
the  Department. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  on  land  withdrawn 
for  reclamation  purposes  where  drilling 
for  oil  or  gas  on  the  land  might  adversely 
affect  the  operation  of  the  reclamation 
project. 

Vilas  P.  Sheldon,  Las  Cruccs  065909,  A- 
25927  (Jan.  16,  1951) 

Oil  and  Gas  Lease  Applications  Refused. 
Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

The  U.S.  does  not  assert,  by  virtue  of  the 
Supreme  Court's  decisions  in  U.S.  v.  Lou- 
isiana, or  U.S.  v.  Texas,  any  claim  to  tide- 
lands  or  submerged  lands  underlying  navi- 
gable inland  waters  within  the  boundaries 
of  Louisiana  or  Texas. 

It  is  proper  to  refuse  to  receive  and  proc- 
ess applications  under  the  Mineral  Leas- 
ing Act  of  1920  for  oil  and  gas  leases  cover- 
ing (1)  submerged  coastal  lands  or  (2) 
tidelands  or  lands  which  underlie  navigable 
waters  within  a  State. 
Lew  Carter,  et  al,  A-25979  (Jan.  18,  1951) 

The  provision  of  sec.  17  of  the  Mineral 
Leasing  Act  that  extends  for  two  years  a 
noncompetitive  oil  and  gas  lease  on  land 
which  is  within  the  known  geologic  struc- 
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ture  of  a  producing  oil  or  gas  field  at  the 
expiration  of  the  primary  term  of  the 
lease,  and  on  which  drilling  operations  are 
being  diligently  prosecuted  at  that  time,  is 
applicable  only  to  5-year  noncompetitive 
leases. 

A  10-year  noncompetitive  exchange  oil 
and  gas  lease  is  not  eligible  to  receive  the 
2-year  drilling  extension  provided  for  in 
sec.  17  of  the  Mineral  Leasing  Act. 
Rudolph  J.  Roscth,  Great  Falls  051864,  A- 
26116  (Feb.  21,  1951) 

Understanding  of  the  decision  in  Jesse 
W.  White,  et  al.,  depends  upon  the  inter- 
pretation of  the  last  sentence  in  the  third 
paragraph  of  sec.  17  of  the  Mineral  Leasing 
Act.  Particularly  it  depends  upon  what 
antecedent  is  to  be  ascribed  to  the  phrase 
'•upon  which."  In  the  White  decision 
"lands"  was  considered  the  antecedent  of 
"upon  which"  an  interpretation  which 
seems  to  follow  the  intent  of  the  act. 

Under  the  Mineral  Leasing  Act  land  not 
situated  within  the  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field  was 
subject  to  noncompetitive  leasing  for  five 
years  and  for  so  long  after  as  oil  and  gas 
might  be  produced  in  paying  quantities. 
In  looking  at  the  legislative  history  of  the 
O'Mahoney  Act  extensions  it  is  apparent 
that  they  applied  only  to  land  situated 
within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field. 
Jesse  W.  White,  et  al,  A-25904  (Apr.  3, 
1951) 

Where  the  granting  of  right-of-way 
privileges  across  public  land  in  connec- 
tion with  coal  mining  operations  would  in- 
terfere with  orderly  development  of  the 
coal  deposits  in  the  public  land  in  question 
by  the  prospective  leases  of  the  land,  it  is 
proper  to  reject  the  right-of-way  applica- 
tions. 

Where  an  applicant  for  right-of-way 
privileges  across  public  land  already  un- 
der lease  is  unable  to  reach  an  agreement 
with  the  lessee  in  regard  to  the  proper 
recovery  of  coal  on  the  land,  and  where  the 
granting  of  such  privileges  without  an 
agreement  would  result  in  unwarranted  in- 
terference with  the  lessee's  mining  opera- 
tions, the  application  is  properly  rejected. 
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Where  a  protest  against  the  issuance  of 
a  coal  lease  offers  no  evidence  of  irregular- 
ity or  impropriety  in  the  proceedings  sur- 
rounding the  issuance  of  the  lease,  the  pro- 
test is  properly  dismissed. 

Where  a  protest  has  been  acted  upon  by 
the  Bur.  of  Land  Management,  but  where 
the  protest,  if  upheld,  would  deprive  a 
departmental  decision  of  its  cogency,  it  is 
proper  for  the  Secretary,  in  the  exercise 
of  his  supervisory  power  over  the  business 
of  the  Department,  to  rule  upon  the  protest. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  018051,  A-26118  (Apr.  13,  1951) 

The  first  qualified  person  applying  un- 
der the  Mineral  Leasing  Act  for  an  oil  and 
gas  lease  on  a  tract  of  available  land  not 
then  within  any  known  geological  struc- 
ture of  a  producing  oil  or  gas  field  does  not, 
as  a  result  of  the  filing  of  the  application, 
acquire  a  vested  right  in  the  land  or  in  its 
oil  and  gas  deposits   (if  any). 

If  it  becomes  known  to  the  Department 
at  any  time  prior  to  the  granting  of  an 
oil  and  gas  lease  on  a  tract  of  public  land 
that  it  is  within  the  geological  structure  of 
a  producing  oil  or  gas  field,  the  tract 
should  be  treated  as  land  in  that  category 
for  leasing  purposes  under  the  Mineral 
Leasing  Act. 

An  oil  and  gas  lease  on  a  tract  of  pub- 
lic land  should  be  granted  by  means  of 
competitive  bidding  under  the  Mineral 
Leasing  Act  in  a  situation  where  the  tract 
was  not  within  any  known  geological  struc- 
ture of  a  producing  oil  or  gas  field  at  the 
time  when  the  initial  application  for  a 
lease  was  filed  by  a  qualified  person  but,  as 
a  result  of  subsequent  developments  on 
other  lands  in  the  vicinity,  the  tract  is 
known  to  be  within  the  geological  structure 
of  a  producing  oil  or  gas  field  as  of  the 
time  when  the  Department  is  ready  to 
grant  a  lease  on  the  land. 
Competitive  or  Noncompetitive  Issuance  of 
Oil  and  Gas  Leases,  M-36083  (June  18, 
1951) 

Authority  exists  under  clause  (2)  of  sub- 
sec,  (a)  of  section  303  of  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C.A.,  App. 
2093),  to  pay  to  producer  direct  subsidies 
for  the  difference  between  their  respective 
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costs  of  production  and  the  current  ceiling 
prices  for  critical  and  strategic  minerals 
and  metals,  provided  sufficient  funds  are 
available  and  are  obligated  to  carry  out  the 
program. 

The  Secretary  of  the  Interior  has  the 
requisite  authority  to  initiate  a  subsidy  pro- 
gram relating  to  critical  and  strategic  min- 
erals and  metals  after  it  has  been  approved 
by  the  Defense  Production  Administrator. 
Direct  Subsidies  for  the  Production  of 
Critical  and  Strategic  Minerals  and  Metals, 
M-36091  (July  17,  1951) 

Where,  pursuant  to  a  judgment  fore- 
closing a  pledge  of  all  of  the  stock  of  a  cor- 
poration holding  coal  leases  issued  under 
the  Mineral  Leasing  Act,  a  judicial  fore- 
closure sale  of  the  stock  was  held  and  the 
sale  was  subsequently  confirmed  by  a  court 
order,  the  successful  bidder  at  the  sale  did 
not  acquire  the  coal  leases  "by  *  *  *  judg- 
ment, or  decree,"  within  the  meaning  of  the 
provision  in  sec.  27  of  the  Mineral  Leasing 
Act  under  which  leases  or  interests  in 
leases  acquired  by  judgment  or  decree  are 
excepted  from  the  acreage  limitations  of 
the  section  for  two  years  following  such 
acquisition. 

Kaiser  Steel  Corporation,  et  al.,  A-26206 
(July  23, 1951) 

The  Mineral  Leasing  Act  of  1920  is  ap- 
plicable only  to  public  lands  of  the  U.S. 
and  not  to  private  lands  which  have  been 
acquired  by  the  U.S.  by  purchase  or 
condemnation. 

The  Mineral  Leasing  Act  for  Acquired 
Lands  is  not  applicable  to  land  which  has 
been  set  apart  for  military  purposes. 
J,  Jerone  A.  Cararas,  Morris  Aisnman, 
BLM-A  020252,  020253,  A-26262,  A-26295 
(Sept.  25,  1951) 

Where  lands,  which  the  Department  had 
no  authority  to  lease,  were  inadvertently 
included  with  other  lands  in  oil  and  gas 
leases  issued  pursuant  to  the  Mineral  Leas- 
ing Act,  corrective  action  may  be  taken. 
Oil  and  Gas  Leases  on  Land  in  Strawberry 
Valley  Reclamation  Project,  M-36051 
(Supp.)  (Nov.  1,1951) 

An  entryman,  or  one  who  holds  a  patent 
to  the  surface  of  land,  under  the  Stock- 
raising  Homestead  Act  has  no  preference 
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right  to  obtain  an  oil  and  gas  lease  on  the 
land  in  the  event  that  it  is  leased  for  oil 
and    gas    development    pursuant    to    the 
Mineral  Leasing  Act. 

Andy   Marler,    Wyoming    05529,    A-26290 
(Dec.  19, 1951) 

The  rejection  of  an  oil  and  gas  lease  ap- 
plication is  proper  where  the  land  applied 
far  has  been  patented  to  a  municipality, 
with  a  reservation  of  the  minerals,  pursu- 
ant to  the  provisions  of  the  Federal  Air- 
port Act,  and  the  Civil  Aeronautics  Admin, 
has  reported,  for  the  Secretary  of  Com- 
merce, that  the  leasing  of  the  land  for  oil 
and  gas  purposes  would  interfere  with  its 
use  as  an  airport. 

The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  an  application  for  an  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act. 

Gerald    W.    Anderson,    Salt    Lake    City 
07H56,  A-26297  (Feb.  13,  1952) 

A  purported  relinquishment  of  a  coal 
lease  is  not  effective  where  it  is  not  executed 
by  the  lease  and  does  not  contain  the  show- 
ing required  by  the  lease  terms. 

Assuming  that  under  sec.  39  of  the 
Mineral  Leasing  Act  the  Secretary  of  the 
Interior  may  assent  to  a  suspension  of  op- 
erations and  production  under  certain 
mineral  leases  for  a  period  of  time  ante- 
dating the  request  for  suspension  and  the 
giving  of  the  assent,  such  relief,  being  a 
matter  of  grace,  should  be  granted  only  to 
lessees  who  use  reasonable  diligence  to 
obtain  it. 

A  waiver  by  the  Department  of  require- 
ments under  a  coal  lease  must  be  made  in 
writing  to  be  effective,  and  cannot  be  in- 
ferred from  inaction  by  the  Department  in 
regard  to  a  breach  of  covenants  or  condi- 
tions. 

Lugarda   Peisker,    Santa   Fe    016695,    A- 
26300  (Feb.  13,  1952) 

Land  within  the  Fort  Peck  Indian  Res- 
ervation is  not  subject  to  leasing  under  the 
Mineral  Leasing  Act. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  rejected  for  the 
asserted  reason  that  the  land  applied  for 
lies  within  an  Indian  reservation,  and 
the  records  indicate  that  only  a  portion  of 
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the  land  is  within  the  Indian  reservation, 
the  rejection  will  be  modified  as  to  the  land 
outside  the  Indian  reservation. 
Allen  B.   Cabot,  Montana  01959,  A-26342 
(Apr.  3,  1952) 

A  lessee  who  filed  a  statement  pursuant 
to  sec.  15  of  the  act  of  Aug.  8, 1946,  electing 
to  have  his  oil  and  gas  lease  governed  by 
the  applicable  provisions  of  the  1946  act, 
cannot  thereafter  revoke  his  election. 

A  withdrawal  of  land  included  in  a  non- 
competitive oil  and  gas  lease  which  is  gov- 
erned by  the  provisions  of  sec.  17  of  the 
Mineral  Leasing  Act,  as  amended,  cannot 
prevent  an  extension  of  the  lease  unless 
notice  of  the  withdrawal  was  sent  to  the 
lessee  by  registered  mail  at  least  90  days 
prior  to  the  expiration  of  the  primary  term 
of  the  lease. 

Since  there  is  no  requirement  as  to  the 
form  in  which  an  application  for  an  exten- 
sion of  an  oil  and  gas  lease  should  be  sub- 
mitted, a  person  otherwise  entitled  to  a 
5-year  extension  of  his  oil  and  gas  lease  un- 
der sec.  17  of  the  Mineral  Leasing  Act,  as 
amended,  should  not  be  denied  the  exten- 
sion because  he  mistakenly  applied  for  a  5- 
year  preference  right  lease  on  the  land 
under  the  act  of  July  29,  1942,  instead  of 
applying  in  express  terms  for  an  extension 
of  time  of  the  base  lease. 

The  failure  to  appeal  from  an  adminis- 
trative decision  amounts  to  a  wTaiver  of 
rights  only  if  the  particular  person  has 
reason  to  believe  that  the  decision  ad- 
versely affects  him. 

E.  P.  Miremont,  Jack  Valentine,  Netv 
Mexico  03329,  03328,  Las  Cruces  06302/h 
063030,  A-26253  (June  18,  1952) 

The  ownership  of  land  in  the  bed  of  a 
river  within  a  public  domain  State,  which 
river  was  navigable  at  that  point  when  the 
State  was  admitted  to  the  Union,  passed 
from  the  U.S.  to  the  State  upon  its  admis- 
sion to  the  Union. 

The  Mineral  Leasing  Act  is  applicable  to 
land  which  belongs  to  a  State  (or  its 
grantee). 

A.  C.  Hornung,  Montana  02329,  02330,  A- 
26403  (July  28,  1952) 


6.57 


MINERAL  LEASING  ACT— Continued 
LANDS  SUBJECT  TO— Continued 
The  negotiation  of  a  lease  on  Indian  land 
vests  no  right  in  the  lessee  unless  and  until 
the  lease  is  approved  by  the  Secretary.  The 
Secretary  may,  in  his  discretion,  approve 
or  disapprove  the  lease  upon  the  basis  of 
the  circumstances  existing  at  the  time  he 
considers  the  matter  and  the  conditions  at 
the  time  of  the  negotiations  will  not  be 
controlling. 

Food  Machinery  and  Chemical  Corp.,  Fort 
Hall  Phosphate  Leases  53-60,  IA-78  (Aug. 
29,  1952) 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  act  applicable  to  coal 
leasing  in  Alaska,  the  Mineral  Leasing  Act 
for  Acquired  Lands,  the  nonmineral  public 
land  laws,  the  timber  laws,  and  the  Alaska 
Fisheries  Act  all  require  citizenship  for 
activities  which  come  under  their  purview. 

The  Materials  Act,  two  rights-of-way 
acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However, 
in  the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act,  the 
regulations  of  the  Department  require  citi- 
zenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8,  1952) 

The  term  of  a  5-year  noncompetitive  oil 
and  gas  lease  which  is  committed  to  a  unit 
agreement  will  be  extended  beyond  its  ex- 
piration date  in  a  situation  where,  prior 
to  that  date,  oil  or  gas  in  paying  quantities 
is  discovered  in  a  well  drilled  on  land  com- 
mitted to  the  unit  agreement  but  such 
oil  or  gas  is  not  actually  produced  prior 
to  the  expiration  of  the  lease. 

A  noncompetitive  oil  and  gas  lease  is  en- 
titled to  the  2-year  drilling  extension  pro- 
vided for  in  the  third  paragraph  of  sec.  17 
of  the  Mineral  Leasing  Act,  as  amended, 
if  drilling  operations  are  being  diligently 
prosecuted  on  the  leased  land  at  the  ex- 
piration of  the  primary  term  of  the  lease, 
even  though  a  well  which  is  capable  of  pro- 
ducing oil  or  gas  in  paying  quantities,  but 
which  has  not  actually  produced  any  oil 
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or  gas,  may  already  have  been  drilled  un- 
der the  lease  during  its  primary  term. 
Extension  of  Oil  and  Gas  Leases,  M-36159 
(Dec.  30, 1952) 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
the  Uintah  and  Ouray  Indian  Reservation 
did  not  include  tracts  which  were,  on  the 
date  of  the  order,  withdrawn  for  the  bene- 
fit of  the  Indians  or  tracts  which  were  at 
the  time  included  in  a  Power  Site  Reserve. 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights  are 
held  by  the  U.S.,  including  the  unrestricted 
right  to  use  or  dispose  of  the  proceeds  de- 
rived from  the  use  of  such  lands. 

The  proceeds  from  the  lands  in  the 
former  Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  appli- 
cable to  lands  in  the  former  Uintah  Indian 
Reservation  which  were  set  apart  for  the 
benefit  of  the  Indians  prior  to  the  opening 
of  the  unallotted  lands  to  entry.  The  Min- 
eral Leasing  Act  is  not  applicable  to  the 
lands  of  the  former  Uintah  Reservation 
which  were  restored  to  the  public  domain 
subject  to  the  provision  that  the  proceeds 
of  such  lands  shall  be  used  for  the  benefit 
of  the  Indians. 

Charles  B.   Gonsales,   Utah  06571,   06572, 
A-26551  (Jan.  19, 1953) 

An  application  for  an  oil  and  gas  lease 
on  land  which  is  subject  to  the  right  of  an- 
other person  to  have  a  subsisting  oil  and 
gas  lease  on  the  same  land  extended  is 
properly  rejected. 

Where  the  land  was  patented  under  the 
Stock-raising  Homestead  Act,  which  re- 
quires that  the  minerals  be  reserved  to  the 
U.S.,  the  owner  of  the  surface  has  no  pref- 
erence right  to  an  oil  and  gas  lease  under 
sec.  20  of  the  Mineral  Leasing  Act. 
Harold  Hardy  and  Emma  M.  Haroy,  Los 
Angeles  091152,  A-26547  (Jan.  19,  1953) 

Does  a  pipeline  coming  under  the  pur- 
view of  sec.  28  need  to  be  a  common  car- 
rier for  all  who  need  to  have  their  gas 
transported  or  just  for  gas  produced  from 
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Govt  lands?  The  first  sentence  of  subsec. 
(a)  of  the  stipulation  required  with  each 
application  for  a  right-of-way  says  "*  * 
whether  such  gas  is  produced  from  Govt, 
lands  or  not  *  *  *." 
Letter  to  Robert  Vaughan  Spayd,  Esq., 

3-31-53. 

The  Department  has  not  ruled  on  the 
question  of  whether  a  pipeline  must  be  a 
common  carrier  in  its  entirety  though  only 
a  portion  of  it  crosses  public  land. 

The  stipulation  set  forth  in  43  CFR 
244.53  was  not  required  until  sometime  in 
March  1951. 

Robert  Vaughan  Spayd,  Esq.     (Mar.   23, 
1953) 

Conflict  Between  State  and  Federal  Con- 
servation Practices. 

Sen.  Milliken,  during  the  hearings  on  S. 
1901,  a  bill  to  provide  for  the  jurisdiction 
of  the  U.S.  over  the  submerged  lands  of 
the  Outer  Continental  Shelf,  asked  for  an 
opinion  as  to  whether  Federal  or  State 
laws  would  prevail  in  case  of  conflict. 

It  is  well  established  that  Congress  has 
exclusive  power  over  the  public  domain 
but  also  that  that  power  cannot  be  inter- 
fered with  by  the  States. 

Sec.  30  of  the  Mineral  Leasing  Act  pro- 
vides in  part  for  rules  of  safety  and  wel- 
fare but  says  any  provisions  or  regulations 
promulgated  thereunder  cannot  be  in  con- 
flict with  laws  of  the  State  in  which  the 
land  is  situated. 

Except  for  the  above  limitation,  any 
regulation  issued  under  the  Mineral  Leas- 
ing Act  with  respect  to  conservation  prac- 
tices has  precedence  over  conflicting  State 
laws. 
Letter  to  Senator  Cordon   (June  5,  1953) 

Where  land  included  in  a  State  school 
land  indemnity  selection  is  reported  to  be 
valuable  for  minerals  subject  to  disposi- 
tion under  the  Mineral  Leasing  Act,  as 
amended  and  supplemented,  and  where  the 
disposition  of  the  surface  of  the  land  would 
interfere  with  operations  under  the  Min- 
eral Leasing  Act,  the  State's  selection  will 
not  be  approved  even  though  the  State 
agrees  to  accept  the  land  with  a  reserva- 
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tion  to  the  U.S.  of  the  minerals  for  which 
the  land  is  reported  to  be  valuable. 
State   of   California,   Sacramento   0Jfl846, 
now  Los  Angeles   08S659,  A-26530    (July 
15,  1953) 

Applications  for  Oil  and  Gas  Leases 
Rejected. 

The  leasing  of  public  lands  under  the 
Mineral  Leasing  Act  is  discretionary  with 
the  Department. 

Where  public  lands  are  under  considera- 
tion for  withdrawal,  it  is  proper  to  with- 
hold action  on  applications  to  lease  the 
lands  for  oil  and  gas  purposes  until  the 
Department  determines  whether  the  lands 
shall  be  made  available  for  such  leasing. 

The  rejection  of  applications  for  oil  and 
gas  leases  filed  prior  to  the  withdrawal  of 
public  lands  from  such  leasing  does  not  de- 
prive the  applicants  of  any  rights. 

The  granting  of  an  opportunity  to  pre- 
sent oral  argument  before  the  Director  of 
the  Bur.  of  Land  Management  in  appeals 
rejecting  applications  for  oil  and  gas  leases 
is  discretionary  with  the  Director. 

Where  lands  have  been  withdrawn  from 
oil  and  gas  leasing,  it  is  not  error  for  the 
Director  to  refuse  to  permit  oral  argument 
in  cases  where  applications  for  oil  and 
gas  leases  filed  prior  to  the  withdrawal 
have  been  rejected  by  the  Manager. 
Jack  Burton,  et  al.,  Las  Cruces  068498,  etc., 
A-26776  (Sept.  14,  1953) 

The  act  of  June  30,  1950,  by  authorizing 
the  Secretary  of  the  Interior  to  lease  min- 
eral deposits  in  the  national  forests  in 
Minnesota  "where  through  withdrawal 
or  reservation  or  by  statutory  limitation 
or  otherwise"  such  minerals  are  not  sub- 
ject to  mining  location  or  lease,  opened  to 
leasing  those  minerals  within  the  area  of 
the  Superior  National  Forest  withdrawn 
by  the  Act  of  July  10,  1930. 
Leasing  of  Minerals  in  that  part  of  Supe- 
rior National  Forest  withdrawn  by  the 
Act  of  July  10,  1930,  and  the  Executive 
Order   of   June    8,    1931    (Jan.    5,    1954) 

Accretions  to  riparian  public  lands  are 
not  automatically  included  in  an  oil  and 
gas  lease  offer  for  the  adjoining  upland, 
and   such  accreted  areas  may   be  leased 
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separately  under  the  Mineral  Leasing  Act 
of  Feb.  25,  1920  (41  Stat.  437;  30  U.S.C. 
Ill),  as  amended. 

Leasing  of  Accretions  to  Riparian  Public 
Lands  (July  9,  1954) 

A  petition  for  the  reduction  of  the 
royalty  rate  provided  in  a  sodium  lease  is 
properly  denied  where  evidence  in  the 
record  does  not  indicate  that  the  requested 
reduction  would  encourage  the  greatest 
ultimate  recovery  of  the  leased  minerals, 
or  is  in  the  interest  of  conservation  of  nat- 
ural resources ;  and  where  it  does  not  ap- 
pear the  lease  cannot  be  successfully  oper- 
ated under  the  terms  provided  therein,  or 
that  the  requested  reduction  is  necessary 
to  promote  the  development  of  the  lease- 
hold. 

Food  Machinery  and  Chemical  Corp.,  Ev- 
anston  021612,  A-26945  (June  10,  1954) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  confers  no  vested  right  on 
the  applicant  before  a  lease  is  issued. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation,  including  the 
mining  and  mineral  leasing  laws,  and 
reserved  for  military  purposes. 

A  withdrawal  of  public  lands  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and  min- 
eral leasing  laws,  will  result  in  the  with- 
drawal of  a  mineral  estate  reserved  to  the 
U.S.  in  lands  embraced  by  the  withdrawal 
order  which  have  been  patented. 

The  Mineral  Leasing  Act  neither  repeals 
nor  modifies  either  the  President's  express 
authority  to  make  temporary  withdrawals 
from  the  public  domain  for  a  purpose  com- 
ing within  the  Withdrawn  Act  of  June  25, 
1910,  or  the  President's  general  authority 
to  make  withdrawals  for  permanent  use 
by  the  Govt,  for  other  and  authorized  pur- 
poses. 

Gilbert  E.   Strickler,  Las   Cruces  011872, 
A-26901  (July  19, 1954) 

Applications  for  noncompetitive  phos- 
phate leases  are  properly  rejected  where 
there  is  no  showing  by  the  applicants  that 


MINEHAL  LEASING  ACT— Continued 
LANDS  SUBJECT  TO— Continued 

further  exploration  of  the  lands  is  neces- 
sary before  development  could  be  reason- 
ably undertaken  and  where  the  report  of 
the  Geological  Survey  indicates  no  need 
for  such  further  exploration. 
Charles  Anderson,  et  al.,  Montana  010893, 
010996,  A-26926   (Aug.  6,  1954) 

Where  deposits  of  coal  in  minable  quan- 
tity are  known  to  exist  on  Federal  lands 
which  are  subject  to  disposition  under  the 
Mineral  Leasing  Act,  as  amended,  such 
deposits  are  subject  to  the  leasing  provi- 
sions of  the  act,  and  applications  for  coal 
prospecting  permits  on  such  lands  are 
properly  rejected. 

Black    Crystal    Coal    Company,    BLM-C- 
0SU22,  03U23,  A-26940   (Aug.  18,  1954) 

Under  the  Mineral  Leasing  Act,  lands 
known  to  contain  valuable  deposits  of  so- 
dium minerals  shall  be  held  subject  to 
lease,  and  no  prospecting  permit  may  be 
issued  for  such  lands. 

Knowledge  of  the  existence  of  a  valuable 
mineral  deposit  is  not  dependent  on  an 
actual  discovery  on  a  given  tract  of  land 
but  may  be  deduced  from  other  evidence 
such  as  the  existence  of  the  mineral  on  ad- 
jacent lands,  as  well  as  from  geological  and 
other  surrounding  and  external  conditions. 

Evidence  need  only  be  such  as  to  show 
that  the  known  conditions  provide  reason- 
able ground  for  the  belief  that  the  land 
contains  the  mineral  in  such  quantity  and 
of  such  quality  as  to  render  extraction 
profitable  and  justify  expenditures  to  that 
end. 

Reports  by  the  Geological  Survey  of  dis- 
covery and  extraction  of  sodium  in  sur- 
rounding lands  are  competent  evidence 
sufficient  to  establish  reasonable  ground 
for  belief  that  a  given  tract  of  land  contains 
valuable  deposits  of  the  mineral. 
C.  A.  Romano,  Evanston  025621,  Wyoming 
010257,  A-27003  (Dec.  3,  1954) 

Applications  for  coal  prospecting  per- 
mits are  properly  rejected  where  the  lands 
applied  for  are  subject  to  the  leasing  rather 
than  the  prospecting  provisions  of  the  Min- 
eral Leasing  Act. 

Cananal   Coal   Company,   BLM-C   035342, 
035343,  03534k,  A-27034  (Dec.  20,  1954) 
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Land  acquired  by  the  U.S.  through  con- 
demnation proceedings  cannot  be  leased  for 
oil  and  gas  development  under  the  Mineral 
Leasing  Act. 

Acquired  land  reserved  for  naval  pur- 
poses is  not  subject  to  disposition  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  even  though  jurisdiction  over  the 
oil  and  gas  deposits  therein  has  been  trans- 
ferred to  the  Secretary  of  the  Interior. 
A.  P.  Scott,  A-25846  (July  25, 1950) 

Oil,  gas  and  mineral  lease  of  lands  in 
Natchez  Trace  Parkway. 

It  has  been  determined  that  the  Natchez 
Trace  Parkway  is  subject  to  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  Aug.  7, 
1947.  However,  the  authority  conferred 
upon  the  Secretary  of  the  Interior  to  issue 
leases  under  that  act  is  permissive  and 
not  mandatory.  It  is  necessary  to  deter- 
mine the  policy  question  as  to  whether  the 
lands  should  be  open  to  leasing  under  the 
act. 

After  considering  all  the  factors  in- 
volved, the  Department  decided  to  adopt 
the  policy  that  the  parkway  lands  will  be 
opened  to  oil  and  gas  leasing,  limited,  how- 
ever, to  directional  drilling  of  the  lands 
adjacent  to  the  parkway,  such  leases  to  pro- 
hibit the  erection  of  any  surface  structures 
or  the  conduct  of  drilling  from  the  surface 
of  the  parkway  lands. 
Letter  to  Attorney  S.  R.  Cain,  Jr.  (Apr.  18, 
1951) 

Lands  under  the  jurisdiction  of  the  Dept. 
of  the  Army  for  flood  control  purposes  and 
also  included  in  a  wildlife  refuge  may  not 
be  leased  under  the  Mineral  Leasing  Act 
for  Acquired  Lands  except  with  the  con- 
sent of  both  the  Dept.  of  the  Army  and  the 
Fish  and  Wildlife  Service. 

The  consent  of  the  agency  or  agencies 
administering  acquired  lands  having  been 
obtained,  the  determination  whether  lands, 
which  are  within  the  scope  of  the  Mineral 
Leasing  Act  for  Acquired  Lands,  shall  be 
leased  for  oil  and  gas  purposes  is  discre- 
tionary with  the  Secretary  of  the  Interior. 

When  the  Fish  and  Wildlife  Service  con- 
sented to  the  issuance  of  a  noncompetitive 
oil  and  gas  lease  on  wildlife  refuge  lands 
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on  the  condition  that  the  lands  are  sub- 
jected to  an  approved  cooperative  or  unit 
plan  in  accordance  with  a  departmental 
regulation,  no  lease  may  be  issued  unless 
it  is  shown  that  the  lands  are  subjected  to 
such  plan. 

Rosa  W.  Stoddard  and  Fred  C.  Varner,  Jr., 
BLM-A-023245,  A-26829  (Dec.  17,  1953) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for  is 
being  used  by  the  U.S.  Coast  Guard  as  a 
lighthouse  station  area,  and  where  opera- 
tions under  an  oil  and  gas  lease  would  in- 
terfere with  the  use  of  the  land  by  the 
Coast  Guard. 

Land  under  the  jurisdiction  of  the  U.S. 
Coast  Guard  for  maintaining  aids  to  ma- 
rine navigation  may  not  be  leased  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands  except  with  the  consent  of  the  U.S. 
Coast  Guard. 

Emilio  J.  Lagomarsino,  BLM-A  029320, 
BLM-A  026136,  A-26905,  A-26906  (July  13, 
1954) 

LANDS  SUBJECT  TO 

The  Secretary  of  the  Interior,  through 
the  Director  of  Fish  and  Wildlife  Service, 
is  authorized  to  enter  into  leases  for  drill- 
ing for  oil  on  lands  acquired  for  wildlife 
refuges  provided  there  would  result  no 
derogation  from  the  primary  purposes  for 
which  refuges  are  established. 
Solicitor's  Opinion,  M-34516  (Aug.  5,  1946) 

Sec.  9  of  the  act  of  Aug.  7,  1947,  P.L.  382, 
80th  Congress  (Mineral  Leasing  Act  for 
Acquired  Lands),  grants  to  any  qualified 
person  whose  application  for  an  oil  and  gas 
lease  on  lands  acquired  by  the  U.S.  and  not 
within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  was  pending  on 
Aug.  7,  1947,  a  preference  right  to  a  lease 
without  competitive  bidding. 
Charles  M.  Coats,  Karl  F.  Fischer,  Wil- 
liam B.  Millison,  William  II.  Bird,  Pueblo 
059168  "N",  059169  uJST*t  Pueblo  059170  "W\ 
059171  "N",  A-24576-77,  A-24578-79 
(Oct.  10,1947) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  authority 
for  the  executive  branch  of  the  Govt,  to 
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make  appropriate  arrangements,  through 
the  issuance  of  leases  or  permits,  for  the 
development  of  such  of  the  oil  and  gas  de- 
posits in  the  submerged  coastal  lands  of  the 
U.S.  as  are  surplus  to  the  needs  of  the  Govt, 
agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  does 
not  refer  to  the  submerged  coastal  lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
permitting  the  issuance  of  leases  or  per- 
mits on  the  surplus  oil  and  gas  deposits  in 
the  submerged  coastal  lands,  on  the  one 
hand,  and  the  Mineral  Leasing  Act  of  1920 
and  the  Mineral  Leasing  Act  for  Acquired 
Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases  or 
permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on 
surplus  oil  and  gas  deposits  in  any  con- 
troverted areas  of  submerged  lands  in- 
volved in  proceedings  before  the  Supreme 
Court. 

Authority  to  Provide  for  Production  of 
Oil  and  Gas  From  Submerged  Lands,  M- 
36036  (June  1,1950) 

Sec.  1  of  P.L.  364  (61  Stat.  774 ;  34  U.S.G. 
522a),  provides  that  the  authority  therein 
granted  "shall  not  apply  to  oil,  mineral,  or 
phosphate  lands."  Question  arises  whether 
this  exclusion  prevents  the  leasing  by  the 
Secretary  of  the  Navy  of  an  industrial 
plant  and  underlying  real  estate,  when  it 
is  known  there  are  gas  deposits  under  the 
land.  The  land  on  which  the  plant  is  situ- 
ated was  acquired  under  the  Authority  Act 
of  July  19,  1940,  54  Stat.  779,  with  funds 
appropriated  by  the  act  of  Sept.  9,  1940,  54 
Stat.  872,  and  is  not  part  of  the  Public 
Domain.  The  proposed  lease  is  for  indus- 
trial purposes  and  expressly  prohibits  any 
mining  or  drilling  for  gas  or  oil  by  the 
lessee.  Provision  in  P.L.  364  excluding  oil, 
mineral  and  phosphate  lands  is  based  on  a 
similar  provision  in  the  act  of  Aug.  29, 
1916,  39  Stat.  559,  34  U.S.C.  522,  repealed 
by  the  act  of  Aug.  5,  1946,  sec.  2,  61  Stat. 
774.  The  act  of  Aug.  29,  1916,  has  been  con- 
strued by  the  Attorney  General  as  preclud- 
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ing  the  leasing  of  personal  property  and 
of  oil,  mineral  or  phosphate  lands.  There  is 
no  authoritative  definition  of  the  meaning 
of  the  term  "ail,  mineral  or  phosphate 
lands"  in  either  the  act  of  Aug.  29,  1916,  or 
the  act  of  Aug.  5,  1947.  The  Mineral  Leas- 
ing Act  authorizes  the  Secretary  of  the  In- 
terior to  make  leases  of  mineral  deposits  or 
of  lands  containing  such  deposits  owned 
by  the  U.S.,  with  certain  exceptions.  The 
act  of  Aug.  7,  1947,  61  Stat.  913,  30  U.S.C. 
351-359,  authorizes  the  Secretary  of  the 
Interior  to  lease  mineral  deposits  within 
lands  acquired  by  the  U.S.,  again  with  cer- 
tain exceptions. 

A  reasonable  construction  of  these 
statutes  leads  to  the  conclusion  that  the 
Mineral  Leasing  Laws  were  intended  to 
apply  to  mineral  deposits,  and  to  leases  of 
the  mineral  rights  in  such  deposits  or  lands. 
P.L.  364,  on  the  other  hand,  applies  to 
leases  for  all  other  purposes.  Therefore,  a 
lease  of  industrial  property,  which  ex- 
pressly prohibits  any  mining  or  drilling  for 
underlying  minerals  by  the  lessee,  should 
be  permissible  under  P.L.  364.  As  pointed 
out  by  Mr.  White  the  term  "mineral  land" 
had  been  construed  generally  to  mean  gen- 
erally all  lands  containing  minerals.  He 
pointed  out,  however,  that  this  construc- 
tion had  been  given  in  connection  with  pub- 
lic lands  and  agreed  there  might  be  a  dif- 
ference in  the  case  of  acquired  lands,  since 
the  statute  authorizing  mineral  leases  for 
acquired  lands  refers  to  mineral  deposits 
only. 

Mr.  Vaughn  and  Mr.  Wasserman  pointed 
out  that  the  concept  of  severability  be- 
tween the  land  and  the  underlying  deposits 
had  been  clearly  recognized  in  numerous 
instances,  that  there  had  been  leases  of  the 
mineral  deposits  without  leases  of  the  sur- 
face right  and  that  therefore  the  converse 
should  be  permissible.  The  fact  that  land 
has  minerals  in  it  does  not  necessarily 
make  it  mineral  land  for  all  purposes.  Any 
other  construction  would  appear  adminis- 
tratively impracticable. 
Memorandum  (June  23,  1950) 

Under  the  act  of  Apr.  4,  1910,  the  bene- 
ficial interest  in  the  land  described  in  that 
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act  is  vested  in  the  owners  of  the  lands 
irrigated  from  the  Strawberry  Valley  rec- 
lamation project,  although  the  legal  title  to 
the  land  remains  in  the  U.S. 

Land  to  which  the  beneficial  interest  is 
in  private  persons  is  not  public  land  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920,  although  the  legal  title  to  the  land 
is  vested  in  the  U.S. 

As  the  complete  management  and  control 
over  the  land  described  in  the  act  of  Apr. 
4, 1910,  had  been  turned  over  to  the  Straw- 
berry Water  Users'  Assn.  prior  to  the  time 
when  the  Mineral  Leasing  Act  for  Acquired 
Lands  was  exacted,  the  land  is  not  subject 
to  leasing  by  the  Secretary  of  the  Interior 
under  that  act,  but  is  subject  to  leasing 
by  the  Association. 

Proceeds  from  oil  and  gas  leases  issued 
on  land  described  in  the  act  of  Apr.  4, 1910, 
are  subject  to  disposition  as  provided  for 
in  that  act  and  in  subsequent  pertinent 
legislation. 

Oil  and  Gas  Leases  on  land  in  the  Straw- 
berry Valley  Reclamation  Project,  M-36051 
(Dec.  7,  1950) 

Oil,  gas  and  mineral  lease  of  lands  in 
Natchez  Trace  Parkway. 

It  has  been  determined  that  the  Natchez 
Trace  Parkway  is  subject  to  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  Aug.  7, 
1947.  However,  the  authority  conferred 
upon  the  Secretary  of  the  Interior  to  issue 
leases  under  that  act  is  permissive  and  not 
mandatory.  It  is  necessary  to  determine 
the  policy  question  as  to  whether  the  lands 
should  be  open  to  leasing  under  the  act. 

After  considering  all  the  factors  in- 
volved, the  Department  decided  to  adopt 
the  policy  that  the  parkway  lands  will  be 
opened  to  oil  and  gas  leasing,  limited,  how- 
ever, to  directional  drilling  of  the  lands 
'adjacent  to  the  parkway,  such  leases  to 
prohibit  the  erection  of  any  surface  struc- 
tures or  the  conduct  of  drilling  from  the 
surface  of  the  parkway  lands. 

Letter  to  Attorney  8.  R.  Cain,  Jr.  (Apr  18 
1951) 

Land  which  has  been  acquired  by  and 
is  being  held  under  the  jurisdiction  of  the 
Dept.  of  the  Army  in  contemplation  of  its 
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use  in  connection  with  the  performance  of 
military  as  distinguished  from  civil  func 
tions  constitutes  "land  set  apart  for  mili- 
tary purposes"  within  the  exception  set 
forth  in  the  Mineral  Leasing  Act  for 
Acquired  Lands. 

Where  a  portion  of  an  area  of  land  which 
was  acquired  by  and  is  being  used  by  the 
Department  for  an  ordnance  depot  is 
fenced  outside  the  depot  proper  and  is 
temporarily  leased  for  agricultural  uses, 
the  portion  of  land  nonetheless  constitutes 
land  "set  apart  for  military  purposes"  and 
is  not  subject  to  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 
The  Ohio  Oil  Company,  BLM-W-017W, 
A-26292   (Sept.  18,  1951) 

Land  which  has  been  acquired  by  and 
is  being  held  under  the  jurisdiction  of  the 
Dept.  of  the  Army  in  contemplation  of  its 
use  in  connection  with  performance  of 
military  as  distinguished  from  civil  func- 
tions constitutes  "land  set  apart  for  mili- 
tary purposes"  within  the  exception  set 
forth  in  the  Mineral  Leasing  Act  for 
Acquired  Lands. 

Where  portions  of  an  area  of  land 
which  was  acquired  by  and  is  being  used 
by  the  Dept.  of  the  Army  for  an  ordnance 
depot  are  fenced  outside  the  depot  proper 
and  are  temporarily  leased  for  agricul- 
tural uses,  they  are  nonetheless  "set  apart 
for  military  purposes"  and  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
for  Acquired  Lands. 

The  Ohio  Oil  Company,  BLM  017 H6, 
017U8,  017451,  A-26291,  293,  A-26301 
(Sept.  25, 1951) 

The  Mineral  Leasing  Act  of  1920  is  ap- 
plicable only  to  public  lands  of  the  U.S. 
and  not  to  private  lands  which  have  been 
acquired  by  the  U.S.  by  purchase  or 
condemnation. 

The  Mineral  Leasing  Act  for  Acquired 
Lands  is  not  applicable  to  land  which  has 
been  set  apart  for  military  purposes. 
J.  Jerone  A.  Cararas,  Morris  Aisnman, 
BLM-A  020252,  020253,  A-26262,  A-26295 
(Sept.  25, 1951) 

The  Solicitor  General  will  not  file  peti- 
tion for  certiorari  in  the  above  case. 
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The  Court  of  Appeals  held  that  under 
Louisiana  law  the  extinguishment  of  a 
servitude  for  nonuse  is  a  statute  of  pre- 
scription which  merely  bars  a  remedy  and 
does  not  interfere  with  a  substantive  right. 
Therefore,  applications  for  leases  em- 
bracing acquired  lands  in  which  the  min- 
eral reservation  was  created  by  the  deed 
to  the  Govt,  should  be  accepted  and  ad- 
judicated if  more  than  10  years  have 
elapsed  between  the  date  of  the  reserva- 
I  tion  of  the  minerals  and  the  lease  applica- 
tion and  no  use  of  such  minerals  was  made 
during  that  period.  This  applies  only  to  ac- 
quired lands  in  Louisiana. 
U.S.  v.  Nebo  Oil  Co.,  Inc.  (Nov.  2,  1951) 

An  application  for  a  lease  to  mine  and 
remove  volcanic  deposits  from  certain  ac- 
quired lands  of  the  U.S.  administered  by 
the  Dept.  of  Agriculture  must  be  rejected 
if  the  administering  agency  reports  that 
such  mining  operations  would  interfere 
with  the  primary  purposes  for  which  the 
land  was  acquired. 

Fred  P.  Rawson,  BLM-A  02281,9,  A-26302 
(Feb.  11, 1952) 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  act  applicable  to  coal 
leasing  in  Alaska,  the  Mineral  Leasing 
Act  for  Acquired  Lands,  the  nonmineral 
public  land  laws,  the  timber  laws,  and 
the  Alaska  Fisheries  Act  all  require  citi- 
zenship for  activities  which  come  under 
their  purview. 

The  Materials  Act,  two  rights-of-way 
acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However, 
in  the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act,  the 
regulations  of  the  Department  require 
citizenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8,  1952) 

The  Mineral  Leasing  Act  for  Acquired 
Lands  is  not  applicable  to  lands  within 
incorporated  cities. 

Robert  E.  Yocum,  BLM-A  022237,  A-26570 
(Dec.  24,  1952) 
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The  refusal  to  issue  mineral  prospecting 
permits  on  acquired  lands  for  longer  than 
2  years  is  proper  where  it  appears  that 
there  is  no  need  for  issuing  such  permits 
for  a  longer  period  of  time. 

Merwyn  L.  Hall,   el   al.,  BLM-A   017597, 
017877,  018088,  A-26572  (Jan.  15,  1953) 

The  payment  of  rental  of  an  offered 
uranium  prospecting  permit  covering  ac- 
quired lands  of  the  U.S.,  being  a  clear  and 
mandatory  requirement  of  departmental 
regulations,  will  not  be  waived  in  the  ab- 
sence of  strong  and  compelling  reasons  for 
such  action. 

Anaconda    Copper    Mining    Co.,    BLM-A 
032693,  A-26812  (Jan.  27,  1954) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for 
is  being  used  by  the  U.S.  Coast  Guard  as 
a  lighthouse  station  area,  and  where  op- 
erations under  an  oil  and  gas  lease  would 
interfere  with  the  use  of  the  land  by  the 
Coast  Guard. 

Land  under  the  jurisdiction  of  the  U.S. 
Coast  Guard  for  maintaining  aids  to  ma- 
rine navigation  may  not  be  leased  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands  except  with  the  consent  of  the  U.S. 
Coast  Guard. 

Berenice  H.  Merrell,  BLM-A  033060,  A- 
26904  (July  13,  1954) 

The  transfer  by  Presidential  Proclama- 
tion to  national  forest  status  for  adminis- 
tration of  lands  acquired  under  Title  III 
of  the  Bankhead-Jones  Act  of  July  22, 1957 
(50  Stat.  522,  525,  530),  as  amended  July 
28,  1942  (56  Stat.  725,  7  U.S.C.  1011(c)  and 
101S),  does  not  include  a  transfer  of  the 
function  of  administering  the  minerals  in 
the  land  and  since  they  remain  subject  to 
administration  under  the  terms  of  the  laws 
under  which  they  were  acquired,  the  func- 
tion of  administering  them  was  transferred 
to  the  Secretary  of  the  Interior  by  sec.  402 
of  Reorganization  Plan  No.  3  of  1946.  The 
same  rule  would  apply  with  respect  to 
lands   acquired   under   the   other   acts   of 


MINERAL  LEASING-  ACT  FOE  ACQUIRED 
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LANDS  SUBJECT  TO— Continued 
similar  nature  and  scope  named  in  said 
sec.  402. 

Authority  to  Lease  Minerals  in  Acquired 
Lands  Under  Section  402  of  Reorganization 
Plan  No.  3  of  1946,  Where  the  Lands  Have 
Been  Given  National  Forest  Status  (Oct. 
11,  1954) 
MINES  AND  MINING 

Assessment  of  a  tonnage  charge  on  coal 
transported  through  an  underground  pas- 
sage-way lying  beneath  a  portion  of  the 
restricted  allotment  of  Leah  Stidham. 
Leah  Stidham,  Starr  Coal  Company  (Jan. 
22,  1944) 

Authority  of  the  Bureau  of  Mines  to 
dispose  of  mine  rescue  cars  located  at  Boul- 
der City,  Nevada. 

( a )  Procedure  to  be  followed 

( b )  Priority  of  Government  Agencies 

(c)  Transfer    to    another    agency    for 
nominal  sum 

(d)  Disposition  of  proceeds. 
Memorandum  (Jan.  26,  1945) 

Performance  bond  required.  Appeal  from 
the  General  Land  Office. 
Lion   Coal   Corporation,    Salt   Lake    City 
031286  "N",  A-24103  (Feb.  8,  1946) 

Appeal  in  the  matter  of  the  approval  of  a 
lead  and  zinc  mining  sublease  from  Kansas 
Exploration,  Inc.,  to  Dewey  S.  Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands, 
the  Department  held  that  the  proviso  to 
sec.  2  of  the  act  of  July  27,  1939  (53  Stat. 
1127),  which  provides  that  no  lease  or  as- 
signment of  restricted  Quapaw  lands  shall 
be  made  over  the  written  protest  of  adult 
Indians  owning  a  majority  interest  in  such 
lands,  does  not  apply  to  a  sublease  of  such 
lands. 

Jean  Ann  Hoffman  Jackson,  et  al.,  IA-43 
(June  14, 1951) 

An  employee  of  the  Defense  Minerals  Ad- 
ministration who  has  not,  contrary  to  the 
provisions  of  18  U.S.C.  434,  made  any  rec- 
ommendations or  taken  any  action  with  re- 
spect to  his  own  application,  is  not  pro- 


hibited by  statute  from 


receiving  assistance 


MINES  AND  MINING— Continued 

under  the  defense  programs  administered 
by  the  DMA. 

There  is  no  statutory  prohibition  against 
an  employee  of  another  agency  in  the  De- 
partment applying  for  and  receiving  from 
the  DMA  any  assistance  which  it  can  con- 
fer or  with  respect  to  which  it  may  make 
recommendations  under  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C.A.  App.  2061- 
2166). 

No  exploration  contract  should  be  made 
with  any  employee  of  any  agency  of  the 
Department  until  the  Secretary's  views 
have  been  obtained. 

Applications  From  Employees  of  the  De- 
partment of  the  Interior  for  Assistance 
Under  the  Defense  Production  Act  of  1950, 
M-36067  (Sept.  11, 1951) 

As  Title  II  of  the  Federal  Coal  Mine 
Safety  Act  is  humanitarian  and  remedial 
legislation,  its  provisions  should  be  liber- 
ally construed,  and  the  exemption  provided 
for  in  subsec.  (b)  of  sec.  201  should  be 
narrowly  construed. 

If  the  number  of  individuals  regularly 
employed  underground  in  a  coal  mine  on  a 
multiple-shift  basis  or  an  alternate-week 
schedule  totals  more  than  14,  the  mine  is 
not  exempted  from  the  provisions  of  Title 
II  of  the  Federal  Coal  Mine  Safety  Act  by 
reason  of  the  fact  that  the  number  of  in- 
dividuals actually  at  work  underground 
on  any  shift  or  during  any  week  does  not 
exceed  14. 

If  a  violation  of  sec.  209  of  the  Federal 
Coal  Mine  Safety  Act  occurs  with  respect 
to  a  mine  at  a  time  when  more  than  14 
individuals  are  regularly  employed  un- 
derground in  the  mine  and  a  proceeding 
relative  to  the  violation  is  instituted,  the 
proceeding  may  be  carried  forward  to  a 
conclusion  even  though  the  number  of  in- 
dividuals regularly  employed  underground 
may  thereafter  be  reduced  to  14  or  less. 

If  at  a  particular  time  the  number  of 
individuals  regularly  employed  under- 
ground in  a  coal  mine  is  14  or  less,  the  mine 
operator  cannot  be  proceeded  against  under 
Title  II  of  the  Federal  Coal  Mine  Safety 
Act  for  noncompliance  with  the  provisions 
of  Title  II  at  that  time. 
Federal  Coal  Mine  Safety  Act,  M-36153 
(Dec.  31, 1952) 
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Carnotite  is  a  metalliferous  mineral 
within  the  contemplation  of  the  act  of 
June  25,  1910  (36  Stat.  847),  as  amended, 
Aug.  24,  1912  (37  Stat.  497 ;  43  U.S.C.  141), 
by  reason  of  the  fact  that  the  ore  is  prin- 
cipally mined  and  used  for  the  extraction 
of  uranium  as  a  metal. 
Whether  Carnotite  is  a  Metalliferous  or 
Nonmetalliferous  Mineral,  M-36225  (Sept. 
8,  1954) 

MINING  CLAIMS 

(See  also,  Surface  Resources  Act) 

GENERALLY 

Mining  claims  held  void.  Appeal  from 
the  General  Land  Office.  Remanded. 
United  States  v.  Frank  X.  Neher,  A-23957 
(Nov.  25,  1944) 

Right  of   Federal  explosives  investiga- 
tors to  enter  upon  private  premises. 
Memorandum  (June  5,  1945) 

ASSESSMENT  WORK 

Confirmation  of  telephone  conversation 
between  Mr.  Horn  and  Miss  Council  of 
your  office  re  question  raised  in  letter  of 
Jan.  23  about  the  suspension  of  annual 
assessment  work  on  mining  claims. 

Answer  to  question  is  "no."  Provision  in 
act  of  May  3,  1943,  regarding  notices  re- 
lates solely  to  a  notice  of  a  desire  to  hold 
a  mining  claim  free  from  the  requirements 
to  annual  assessment  work. 
Letter  to  Representative  E.  L.  Bartlett 
(Jan.  29, 1947) 

COMMON  VARIETIES  OF  MINERALS 

Interpretation  of  the  inclusion  of 
meteoritic  specimens  under  mineral 
Claims. 

Letter  to  E.  P.  Henderson,  Smithsonian  In- 
stitution, sgd.  by  Assistant  Secretary 
Chapman  (Oct.  31,  1944) 

CONTESTS 

Mineral  Contests  Nos.  2-1013,  etc.,  Sac- 
ramento, 31  lode  mining  claims  held  void 
and  4  held  valid.  Appeal  from  the  General 
Land  Office. 

U.S.  v.  E.  E.  Williams,  et  ah,  187898}  "N," 
A-24052  (Oct.  3,  1945) 

Where  a  decision  on  the  appeal  of  a 
mining  claimant  from  a  decision  of  the  Di- 
rector of  the  Bur.  of  Land  Management 


MINING  CLAIMS— Continued 

CONTESTS— Continued 
may  be  affected  by  the  outcome  of  contest 
proceedings  which  are  being  instituted  as 
to  portions  of  the  claim,  no  action  will  be 
taken  on  the  appeal  until  the  contest  shall 
have  been  concluded. 

United  States  Gypsum  Company,  Carson 
City  021908  "N",  A-25524  (Apr.  8,  1949) 

The  Secretary  of  the  Interior  is  not  un- 
der a  mandatory  duty  to  grant  a  State 
indemnity  selection  of  land  withdrawn  by 
E.O.  No.  6910  of  Nov.  26,  1934 ;  but  such 
land  must  first  be  classified  as  suitable  for 
disposition  by  State  selection,  and  then,  in 
the  discretion  of  the  Secretary,  may  be  so 
disposed  of. 

When  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for 
public  sale  as  an  isolated  tract,  preference 
will  ordinarily  be  given  to  the  State's 
selection. 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  a  reservation  to  the  U.S. 
and  the  public  of  a  right-of-way  for  a  road 
in  a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included  in 
the  general  withdrawal  of  E.O.  No.  6910. 

Where  the  only  purpose  served  by  a  ten- 
acre  isolated  tract  of  public  land — access 
to  a  National  Forest — and  the  apparent 
principal  object  of  an  adverse  application — 
access  to  the  applicant's  land — can  both  be 
accomplished  by  a  reservation  in  the  patent 
of  a  right-of-way  to  the  U.S.  and  to  the 
public,  it  is  proper  to  dispose  of  the  tract 
by  State  school  indemnity  selection,  subject 
to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the  use 
of  any  private  party  and  where  the  Geo- 
logical Survey  has  reported  the  tract  as 
without  mineral  value,  the  Department  of 
the  Interior  prima  facie  has  authority  to 
dispose  of  the  tract  by  State  school  indem- 
nity selection.  When  an  applicant  for  the 
public  sale  of  the  same  land  as  an  isolated 
tract  protests  this  disposition  on  the  ground 
of  conflict  with  an  unpatented  mining 
claim,  located  subsequently  to  the  classifi- 
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cation  of  the  tract  as  suitable  for  State 
selection,  such  claimant  has  the  burden  of 
proving  that  her  claim  is  valid  and  sub- 
sisting. Thirty  days  after  notice  will  be 
allowed  for  the  claimant  to  initiate  a  con- 
test against  the  State  selection.  If  she  fails 
to  do  so,  or  loses  the  contest,  the  State 
selection  may  be  approved. 
Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092 ',89,  A-26959  (Nov. 
15,  1954) 

DETERMINATION  OF  VALIDITY 

In  view  of  apparent  inadequacy  of  the 
record,  a  new  field  investigation  made  by 
the  Department. 

Doubts  concerning  the  sufficiency  of  al- 
leged mining  claims  should  not  be  settled 
on  the  basis  of  examiner  reports  or  ex  parte 
statements,  but  only  upon  evidence  adduced 
at  a  hearing  between  the  parties. 

Sec.  501  of  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940  protects  mineral  claim- 
ants while  in  military  service. 
Roy  D.   &  Hazel   Hays,   Jacoo   &   Maud 
Zwang,  A-23903  (Apr.  4,  1947) 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within  the 
limits  of  the  claim  which  would  justify  a 
person  of  ordinary  prudence  in  the  further 
expenditure  of  time  and  money  in  an  effort 
to  develop  a  paying  mine. 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  as- 
sumption of  jurisdiction  over  the  land  by 
the  Navy  Department. 
United  States  v.  Minnilee  Baker,  et  al,  Sac- 
ramento 2071^20  "JV"  and  others,  A-25434 
(Oct.  14.  1948) 

As  only  '; valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within  the 
limits  of  the  claim  which  would  justify  a 
person  of  ordinary  prudence  in  the  further 
expenditure  of  time  and  money  in  an  effort 
to  develop  a  paying  mine. 


MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY— Con, 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  assump- 
tion of  jurisdiction  over  the  land  by  an- 
other Department. 

United  States  v.  Mr.  and  Mrs.  Henry  H. 
Walther,  Sacramento  1829852  "N",  A-24695 
(Oct.  25,1948) 

In  order  to  be  valid,  a  mining  claim 
must  be  supported  by  a  valid  discovery 
of  mineral  of  such  quality  and  in  such 
quantity  as  would  justify  a  prudent  man 
in  investing  time  and  money  with  the 
reasonable  hope  of  developing  a  paying 
mine. 

The  Govt,  has  the  burden  of  proof  in 
an  adversary  proceeding  against  a  mining 
claim. 

United  States  of  America  v.  T.  J.  Rochon, 
A-26203  (July  18, 1951) 
DISCOVERY 

Appeal  from  decision  of  GLO  of  Mar.  27, 
19  :"..  which  dismissed  adverse  proceedings, 
agreeing  that  the  charges  brought  that  no 
valid  discovery  of  a  vein  or  lode  of  rock 
in  place  bearing  valuable  mineral  deposits 
had  been  made  on  the  Lyda  K.  Nos.  4  and  6 
and  Happy  Days  claims,  had  not  been 
proved. 

United  States  v.  Kinetic  Chemicals  Co., 
Las  Cruces  059184  "N",  A-23657  (July  21, 
1943) 

Certain  mining  claims  in  national  forest 
held  invalid  for  want  of  adequate  dis- 
covery. 

U.S.  v.  W.  E.  Rutledge,  Billings  1909S26 
"N",  Contest  No.  1584,  A-24345  (Aug.  12, 
1946) 

Concurring  decisions  of  subordinate 
adjudicating  officials  on  questions  of  fact. 

Mineral  application  held  for  rejection  in 
part. 

United  States  v.  Frank  J.  Miller,  Billings 
038594  "#",  A-24352  (Feb.  24,  1947) 

A  valuable  mineral  deposit  is  discovered 
when  the  actual  minerals  brought  forth 
from  a  mining  claim  are  such  as  to  justify 
a  person  of  ordinary  prudence  in  expend- 
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DISCOVERY— Continued 
iug  time  and  money  with  reasonable 
prospect  of  developing  a  successful  mine. 
Where  testimony  of  expert  witness  for 
contestant  indicates  that  cost  of  develop- 
ment of  a  prospective  mine  is  so  high  as 
to  preclude  possibility  of  success  and  this 
testimony  is  not  opposed  by  any  qualified 
witness  for  mining  locator,  mineral  patent 
will  not  issue. 

U.S.  v.  Charles  R.  Hagen,  A-24446  (Apr.  21, 
1947) 

1.  It  was  not  error  for  the  Commissioner 
to  find  that  a  valid  discovery  of  minerals 
had  not  been  made  on  two  lode  mining 
claims  when  the  preponderance  of  the 
evidence  showed  that  the  discoveries  of 
minerals  were  not  sufficient  to  warrant  a 
reasonably  prudent  man  in  the  expenditure 
of  time  and  money  in  the  hope  of  develop- 
ing a  paying  mine. 

2.  The  presence  of  46.68%  fluorspar  in 
an  ore  deposit  does  not  necessarily  make 
a  mining  operation  feasible,  since  the 
presence  of  other  materials  found  with  the 
fluorspar  may  decrease  its  value  for  com- 
mercial use. 

United  States  v.  Donald  S.  Tedford,  Santa 
Fe  2035176  "N",  Contest  No.  7391,  A-24546 
(Apr.  1,  1948) 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the 
further  expenditure  of  time  and  money  in 
an  effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  "U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  assump- 
tion of  jurisdiction  over  the  land  by  the 
Navy  Department. 

United  States  v.  Minnilee  Baker,  et  at, 
Sacramento  2071420  "N"  and  others,  A- 
25434  (Oct.  14,  1948) 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
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has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the 
further  expenditure  of  time  and  money  in 
an  effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  assump- 
tion of  jurisdiction  over  the  land  by  an- 
other Department. 

United  States  v.  Mr.  and  Mrs.  Henry  E. 
Walther,  Sacramento  1829852  "N",  A-24695 
(Oct.  25,  1948) 

Since  only  "valuable  mineral  deposits" 
may  be  located  under  the  mining  laws  of 
the  U.S.,  no  mining  claim  is  valid  until 
there  has  been  a  discovery  of  minerals, 
within  the  limits  of  the  claim,  which 
would  justify  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  time 
and  money  in  an  effort  to  develop  a  paying 
mine. 

U.S.  v.  E.  A.  and  K.  J.  Patterson,  et  ah, 
Sacramento  1895525  "A7",  A-25362  (Oct.  29, 
1948) 

The  view  of  the  Chairman  of  the  Atomic 
Energy  Commission,  that  sec.  5(b)(7)  of 
the  Atomic  Energy  Act  does  not  prevent 
location  on  the  public  lands  of  mining 
claims  based  on  the  discovery  of  valuable 
deposits  of  uranium  or  thorium,  will  be 
followed  by  this  Department,  but,  as  this  is 
not  free  from  substantial  doubt,  we  sug- 
gest seeking  legislation  from  Congress  to 
dissolve  the  issue. 
Letter  to  Lilienthal  (Nov.  12,  1948) 

An  application  for  a  patent  of  a  mining 
claim  cannot  be  approved  in  the  absence 
of  a  discovery  of  valuable  mineral  deposits. 

In  the  absence  of  a  discovery  of  valuable 
mineral  deposits  by  an  applicant  for  a 
mineral  patent,  the  extent  of  the  improve- 
ments made  on  the  claim  is  immaterial. 
E.  B.  Bird  and  V.  S.  Bird,  BUM  08132  "A7", 
A-25640  (Mar.  17,  1949) 

Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that 
land  is  nonmineral  in  character  and  that 
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no  valuable  discoveries  of  minerals  have 
been  made  on  the  claim. 
U.S.  v.  Onekama  Realty  Co.,  et  al.,  Contest 
No.  9774,  Phoenix  1955969,  Phoenix  080704; 
080748,  A-25709  (Dec.  14,  1949) 

In  order  to  constitute  a  valid  discovery 
upon  a  lode  mining  claim  for  which  patent 
is  sought,  there  must  be  a  discovery  of  a 
valuable  mineral  lode  or  vein  within  the 
limits  of  the  claim. 

A  discovery  of  a  valuable  mineral  lode 
or  vein  outside  the  limits  of  a  lode  min- 
ing claim,  and  the  deduction,  drawn  from 
the  course  and  dip  of  the  vein  as  disclosed 
outside  the  limits  of  the  claim,  that  the 
vein  extends  into  the  claim,  will  not  vali- 
date a  location  under  the  mining  laws. 
U.S.  v.  Telluride  Holding  Corp.,  and  Tellu- 
ride  Mines,  Inc.,  Denver  051392,  A-25727 
(Jan.  18,  1950) 

A  mining  claim  will  be  declared  null  and 
void  where  the  evidence  is  undisputed  that 
there  has  been  no  discovery  of  a  valuable 
mineral  deposit  on  the  claim. 
U.S.  v.  James  C.  J.  Martin,  Mineral  Con- 
tests Nos.  1675,  1848,  A-25777  (Apr.  11, 
1950) 

A  mining  claim  cannot  be  located  on  land 
which  has  been  patented  in  fee,  without  a 
reservation  of  minerals  to  the  U.S. 

Where  title  to  public  land  has  passed  to 
a  State  by  a  grant  from  the  U.S.,  without 
a  reservation  of  the  mineral  deposits  to 
the  U.S.,  a  State  statute  purporting  to 
disclaim  the  interest  of  the  State  in  the 
minerals  and  to  provide  that  title  to  the 
minerals  must  be  secured  from  the  U.S. 
cannot  operate  to  subject  the  mineral 
deposits  in  such  land  to  the  U.S.  mining 
laws. 

A  mining  claim  cannot  be  validly  located 
on  the  public  domain  unless  a  valuable 
mineral  deposit  has  been  discovered  within 
the  limits  of  the  claim. 
United  States  v.  Ernest  L.  Rink,  Carson 
City  1918175,  A-25820  (May  18,  1950) 

Use  of  forage  upon  lands  embraced 
within  a  mining  claim. 

Letter  from  District  Judge— Cassia 
County  giving  his  opinion  in  the  case. 
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Congress  has  right  to  legislate  on  mat- 
ters connected  with  the  lands  of  the  U.S. 

Plaintiffs  had  no  vested  right  to  enter 
upon  the  public  lands  of  the  U.S.  to  pros- 
pect. 

The  Taylor  Grazing  Act  had  been  in  force 
for  approximately  14  years  and  anything 
done  by  its  authority  was  merely  the  exer- 
cise of  an  existing  right. 

Various  provisions  of  the  Taylor  Graz- 
ing Act  which  might  seem  to  make  the  dis- 
covery of  minerals  and  the  development  of 
mines  a  superior  purpose  do  not  have  that 
effect. 

Order  to  show  cause  will  be  quashed. 
Chester  Butters,   et   al.  v.   Garnett  Kidd 
(July  16,  1951) 

In  order  to  be  valid,  a  mining  claim  must 
be  supported  by  a  valid  discovery  of  min- 
eral of  such  quality  and  in  such  quantity 
as  would  justify  a  prudent  man  in  invest- 
ing time  and  money  with  the  reasonable 
hope  of  developing  a  paying  mine. 

The  Govt,  has  the  burden  of  proof  in  an 
adversary  proceeding  against  a  mining 
claim. 

United  States  of  America  v.  T.  J.  Rochori, 
A-26203  (July  18, 1951) 

Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that 
no  valuable  discovery  of  minerals  has  been 
made  on  the  claims. 

U.S.  v.  John  L.  Perkins,  et  al.,  A-26223 
(Sept.  24, 1951) 

An  applicant  for  a  patent  to  a  lode  min- 
ing claim  must  have  made  a  discovery  of 
a  valuable  mineral  deposit  in  the  form  of 
a  vein  or  lode  within  the  limits  of  his  claim 
before  a  patent  may  be  issued  to  him. 

In  determining  whether  mineral  deposits 
discovered  on  public  land  are  valuable,  the 
test  to  be  applied  is  whether  they  are  such 
as  would  justify  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  mine. 

U.S.  v.  Maurita  V.  Born,  A-26194  (Sept.  26, 
1951) 

Where  land  has  been  patented  by  the 
Department,  the  Department  loses  jurisdic- 
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tion  over  the  land  and  cannot  thereafter 
adjudicate  the  validity  of  mining  claims 
asserted  with  respect  to  the  land. 

Where  the  Department,  contrary  to  the 
principles  of  good  administration,  issued  a 
patent  on  land  to  a  third  party  during  the 
pendency  of  proceedings  to  determine  the 
validity  of  mining  claims  asserted  with  re- 
spect to  the  land,  the  Department  will  not 
subsequently  take  action  on  behalf  of  the 
mining  claimants  to  effect  the  cancellation 
of  the  patent  unless  it  appears  that  the 
claimants  had  discovered  valuable  mineral 
deposits  on  the  land  prior  to  the  issuance 
of  the  patent. 

U.S.  v.  F.  B.  Wheelright,  et  al.,  Carson  City 
19312U,  U99436,  19^9^38,  A-26253  (Feb. 
11, 1952) 

The  establishment  of  a  valid  lode  mining 
claim  on  public  land  is  contingent  upon  the 
discovery  of  a  valuable  mineral  deposit  in 
the  form  of  a  vein  or  lode  within  the  limits 
of  the  claim. 

In  determining  whether  a  mineral  de- 
posit discovered  on  public  land  is  valuable, 
the  test  to  be  applied  is  whether  it  is  such 
as  would  justify  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  mine. 

The  issuance  of  a  final  certificate  of  min- 
eral entry  on  an  application  for  a  patent 
on  a  mining  claim  does  not  preclude  sub- 
sequent administrative  proceedings  to  de- 
termine the  validity  of  the  claim  and, 
hence,  whether  a  mineral  patent  should  be 
issued  on  the  land. 

U.S.  v.  James  C.  Ternahan,  Mineral  Con- 
test No.  13813,  A-26359  (Aug.  5, 1952) 

Mineral  entry  (Sacramento  039749)  can- 
celed for  the  White  King  placer  mining 
claim  on  the  ground  that  no  discovery  of 
a  valuable  mineral  deposit  had  been  made 
on  the  claim. 

U.S.  v.  Richard  L.  Effenbeck,  et  ux.,  Sacra- 
mento 039749,  Contest  No.  5039,  A-26420 
(Aug.  20, 1952) 

Only  land  upon  which  a  valuable  mineral 
deposit  has  been  discovered  may  be  pat- 
ented under  the  mining  laws. 
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A  departmental  decision  that  a  mining 
claim  is  invalid  for  lack  of  discovery  of  a 
valuable  mineral  deposit  is  conclusive  as  of 
that  time,  and  binds  all  persons  represented 
in  the  proceedings,  together  with  their 
successors  in  interest 

Where  a  claimant  has  not  relocated  a 
claim  held  invalid  by  a  prior  decision,  or 
made  a  subsequent  discovery  of  a  valuable 
mineral  deposit  on  the  claim,  the  prior 
decision  is  conclusive  as  to  the  invalidity 
of  the  claim. 

Where  land  included  within  a  mining 
claim  has  been  withdrawn  after  a  decision 
holding  the  mining  claim  to  be  invalid  for 
lack  of  a  discovery,  events  transpiring  after 
the  date  of  the  withdrawal  which  relate 
to  the  mineral  character  of  the  land  can- 
not be  availed  of  by  the  claimant  to  estab- 
lish the  validity  of  his  claim. 
United  States  v.  Onekama  Realty  Co.,  Inc., 
Phoenix  086296,  Arizona  0156,  A-28466 
(Oct.  24, 1952) 

An  oil  placer  mining  claim  located  prior 
to  the  enactment  of  the  Mineral  Leasing 
Act  survived  after  Feb.  25,  1920,  if,  and 
only  if,  the  claim  was  a  valid  one  on  that 
date. 

The  validity  of  an  oil  placer  mining  claim 
as  of  Feb.  25,  1920,  depended  on  whether  a 
valuable  deposit  of  oil  or  gas  had  been  dis- 
covered on  the  claim  prior  to  that  date  or, 
if  not,  whether  work  leading  to  discovery 
was  being  diligently  prosecuted  on  that 
date  and  was  thereafter  continued  with 
diligence  to  the  discovery  of  a  valuable  oil 
or  gas  deposit. 

The  test  to  be  used  in  determining 
whether  a  deposit  of  oil  or  gas  discovered 
on  an  oil  placer  mining  claim  was  valuable 
is  whether  it  was  such  a  deposit  as  would 
have  justified  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  oil  or  gas  operation  on  the  claim. 

A  record  which  merely  shows  that  a 
"Small  flow  of  gas"  was  encountered  in  a 
well  drilled  on  an  oil  placer  mining  claim 
does  not  provide  an  adequate  factual  basis 
upon  which  to  make  a  definite  finding  as 
to  whether  the  discovery  was  such  as 
would  have  justified  a  person  of  ordinary 
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prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  gas  operation  on  the  claim. 
United  States  v.  The  Ohio  Oil  Company, 
et  ah,  Buffalo  214058.  Contest  No.  >,o,  A- 
26479  (Oct.  31, 1952) 

Keith  Q.  Norton  and  Nelda  A.  Norton 
appealed  to  the  head  of  the  Department 
from  a  decision  of  the  Manager  of  the 
Land  Office  at  Sacramento,  Calif.,  hold- 
ing the  Meadow  Flat  lode  mining  claim  to 
be  null  and  void. 

The  Department  feels  that  because  there 
had  not  been  a  discovery  on  the  claim  of 
a  vein  or  lode  of  quartz  or  other  rock  in 
place  containing  a  valuable  mineral  de- 
posit the  Manager's  decision  was  correct. 
Lode  mining  claim  held  to  be  null  and 
void. 

U.S.  v.  Keith  Q.  Norton  and  Nelda  A.  Nor- 
ton', Sacramento  61150,  Mineral  Contest 
61150,  A-26471  (Nov.  7,  1952) 
Mining  Claims  Declared  Null  and  Void. 
Pearl  M.  Wood  appealed  to  the  head  of 
the  Department  from  a  decision  dated 
Apr.  23,  1952,  by  the  Associate  Director  of 
the  Bur.  of  Land  Management  which  de- 
clared null  and  void  Mrs.  Wood's,  Wayne, 
Eunice,  and  Bessie  placer  mining  claims 
within  the  Trinity  National  Forest,  Calif., 
on  the  grounds  that  no  discovery  of  min- 
erals has  been  made  within  the  boundaries 
of  the  claims,  and  that  the  land  included 
therein  is  nonmineral. 

Upon  review  of  the  record  in  this  case, 
it  is  concluded  that  no  error  was  made  in 
the  Associate  Director's  decision. 
U.S.  v.  Pearl  M.  Wood,  Contest  No.  507.'/, 
A-26500  (Nov.  21, 1952) 

Mrs.  Shannon  appealed  from  the  decision 
of  the  Asst.  Director  of  the  Bur.  of  Land 
Management  which  canceled  her  mineral 
entry  for  Prima  Vista  1  and  Black  Cloud 
Nos.  6  and  7  on  the  grounds  that  no  dis- 
covery of  a  valuable  mineral  deposit  has 
been  made  on  the  claim. 

Review  of  the  record  indicates  no  error 
was  made  in  the  previous  decision. 
U.S.  v.  Aooie  D.  Shannon,  Denver  056651, 
A-26550  (Dec.  17, 1952) 


MINING  CLAIMS— Continued 
DISCOVERY— Continued 

A  valid  location  of  a  mining  claim  can 
be  made  only  if  a  valuable  mineral  deposit 
has  been  discovered  within  the  limits  of 
the  claim. 

In  a  contest  initiated  by  one  individual 
against  another,  the  Govt,  should  not  at- 
tack the  validity  of  the  contestant's  claim 
on  grounds  other  than  those  disclosed  by 
the  application  to  contest  without  first 
notifying  the  contestant  of  its  charges  and 
allowing  him  an  opportunity  to  meet  such 
charges. 
Memorandum  (June  11, 1953) 

Where  adverse  proceedings  are  brought 
by  the  Govt,  against  a  gas  placer  mining 
claim  on  the  ground  of  lack  of  discovery 
and  claimant  submits  uncontroverted  evi- 
dence by  an  experienced  person  connected 
with  drilling  the  well  that  the  well  had  a 
capacity  in  excess  of  one  million  cubic  feet 
of  gas  per  day,  that  he  saw,  smelled  and 
felt  gas  bubbles  in  the  drilling  mud,  and  the 
well  log  noted  small  flow  of  gas,  and  the 
company  record  indicating  no  production 
was  explained  by  testimony  that  the  well 
could  not  be  produced  because  of  mechani- 
cal difficulties,  the  evidence  may  be  con- 
sidered as  barely  sufficient  to  show  a  valid 
discovery. 

U.S.  v.  The  Ohio  Oil  Co.,  et  ah,  Buffalo 
2146058,  Contest  No.  45,  A-2G479  (Oct.  15, 
1953) 

Where  the  applicants  for  a  patent  to  a 
gas  placer  mining  claim  present  evidence 
that  gas  bubbles  of  large  size  and  numbers 
were  observed  coming  through  the  drilling 
mud,  that  person  connected  with  the  drill- 
ing of  the  well  or  experienced  in  oil  and 
gas  matters  concurred  in  the  estimate  that 
the  well  had  a  capacity  of  5  million  cubic 
feet  of  gas  per  day,  that  this  estimate  was 
contained  in  contemporaneous  well  rec- 
ords, that,  following  an  unsuccessful  at- 
tempt to  produce  gas  from  the  gas  sand 
in  which  the  discovery  was  made,  and  this 
evidence  is  not  controverted,  the  evidence 
may  be  considered  as  barely  sufficient  to 
show  a  valid  discovery. 
U.S.  v.  Claude  Allen,  et  ah,  Cheyenne 
074860,  Contest  No.  4888,  A-26587  (Oct.  16, 
1953) 


671 


MINING  CLAIMS— Continued 
DISCOVERY— Continued 

A  mineral  claimant  who  contests  the  is- 
suance of  an  oil  and  gas  lease  on  public 
lands  has  the  burden  of  proving  the  va- 
lidity of  his  claim,  and  to  bear  this  burden 
he  must  prove,  among  other  things,  a  valid 
discovery  on  his  claim. 

Beds  of  sandstone  impregnated  with  as- 
phalt which  break  the  surface  in  a  prom- 
inent ridge  and  extend  obliquely  downward 
into  the  earth  between  nonmineralized 
strata  do  no  constitute  such  a  discovery 
as  is  necessary  for  the  validity  of  a  placer 
mining  claim. 

Orem  Development  Company  v.  Leo  C alder, 
et  ah,  Salt  Lake  064975,  064993,  065005, 
065115,  065481,  A-26604  (Dec.  18,  1953) 

It  was  proper  to  reject  an  application 
for  patent  on  mineral  claims  and  to  de- 
clare the  claims  null  and  void  where  there 
has  been  no  discovery  of  valuable  minerals 
on  the  claims. 

A  discovery  on  a  single  claim  will  not 
inure   to  the  benefit   of  other  claims  lo- 
cated by  the  same  claimant. 
William  L.  Ross,  Los  Angeles  091591,  Con- 
test No.  6751,  A-26941  (Apr.  6, 1954) 
HEARINGS 

In  view  of  apparent  inadequacy  of  the 
record,  a  new  field  investigation  made  by 
the  Department. 

Doubts  concerning  the  sufficiency  of  al- 
leged mining  claims  should  not  be  settled 
on  the  basis  of  examiner  reports  or  ex 
parte  statements,  but  only  upon  evidence 
adduced  at  a  hearing  between  the  parties. 

Sec.  501  of  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940  protects  mineral  claim- 
ants while  in  military  service. 
Roy   D.   &   Hazel   Hays,   Jacoo   &   Maud 
Zwang,  A-23903  (Apr.  4,  1947) 

Locators  of  mining  claims  who  failed 
to  file  an  answer  in  adversary  proceedings 
instituted  against  the  validity  of  their 
claims,  or  to  appeal  from  a  decision  de- 
claring the  claims  to  be  null  and  void,  are 
not  entitled  to  obtain,  seven  years  later,  a 
hearing  on  the  validity  of  their  claims. 
U.S.  v.  Willard  Christensen,  et  al.,  Salt 
Lake  City  1889811,  A-25773  (Mar.  7,  1950) 

Whether  a  scheduled  hearing  in  a  public 
land  proceeding  will  be  postponed  at  the 
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request  of  a  private  party  is  within  the 
sound  discretion  of  the  administrative  of- 
ficial responsible  for  the  hearing. 

The  denial  of  a  request  for  the  contin- 
uance of  a  hearing  on  the  validity  of  min- 
ing claims  was  not  an  abuse  of  discretion 
where  the  basis  of  the  request  was  the  ill- 
ness of  one  of  the  two  defendants  and 
there  was  no  showing  that  the  presence  of 
the  ill  defendant  was  necessary  to  the 
proper  defense  of  the  case. 
United  States  v.  Milo  G.  and  Grace  V. 
Carrigan,  Carson  City  1S99748,  et  ah,  A- 
26158  (Mar.  8,  1951) 

Where  the  transcript  of  a  hearing  on  the 
validity  of  mining  claims  does  not  include 
the  oral  testimony  submitted  for  the  de- 
fendant because  he  failed  to  pay  the  cost 
of  transcribing  such  testimony,  the  incom- 
plete transcript  and  the  exhibits  offered  at 
the  hearing  will  be  considered  in  determin- 
ing whether  the  claims  were  properly  de- 
clared invalid. 

Mining  claims,  located  on  land  previ- 
ously withdrawn  by  Executive  order  from 
mineral  location  other  than  those  based 
upon  the  discovery  of  a  metalliferous  min- 
eral, were  properly  declared  null  and  void 
where  it  appears  that  there  has  been  no 
discovery  of  a  valuable  metalliferous  min- 
eral on  the  claims. 

United  States  v.  William  J.  Petty,  Sacra- 
mento Misc.  57863,  A-26224  (Oct.  9,  1951) 
LANDS  SUBJECT  TO 

Application  under  the  act  of  Apr.  23, 
1932  (47  Stat.  136),  to  make  land  subject 
to  the  mining  laws  denied. 

Appeal  from  the  General  Land  Office. 
L.  H.  Simpson,  Carson  City  021882  "N", 
A-23987  (Mar.  7,  1945) 

Stipulation  required  pursuant  to  appli- 
cation for  material  site.  Appeals  from  the 
General  Land  Office. 

Nevada  Dept.  of  Highways,  Carson  City 
022166  thru  022170,  Carson  City  022099 
thru  022101,  A-24151-55,  A-24173  (Sept.  17. 
1945) 

Application  for  sodium  prospecting  per- 
mit rejected. 

Cole  P.  Nicolson,  Los  Angeles  056865  "#", 
A-24149  (Mar.  14,  1946) 
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Where  substantial  evidence  on  both  sides 
is  introduced,  question  of  abandonment  of 
mining  claim  will  not  be  resolved  on  the 
merits  in  a  controversy  to  which  all  the 
mining  claimants  are  not  parties. 
U  S.  v.  State  of  Arizona,  Phoenix  079762 
«JT,  Contest  No.  9765,  A-24175  (Apr.  25, 
1946) 

Land  subject  to  a  mining  claim  will 
not  be  sold  pursuant  to  a  public  sale 
application. 

Henry  Andrew  Mineo,  Sacramento  036872 
"LD",  A-25541  (Nov.  8,  1948) 

Protest  to  Exchange  Dismissed. 

A  protest  against  the  approval  of  a  State 
exchange  application  was  properly  re- 
jected where  the  land  asserted  to  be  sub- 
ject to  the  protestant's  mining  claim  was 
not.  in  fact,  involved  in  the  proposed 
exchange. 

State  of  Arizona,  Lillian  Smith,  Phoenix 
081289  "LD",  A-25639  (Feb.  14,  1949) 

Application  to  Open  Lands  to  Mining 
Rejected. 

An  application  open  to  mining  location 
lands  included  in  a  first-form  reclamation 
withdrawal  should  be  denied  where  the 
lands  contain  deposits  of  building  materials 
needed  for  the  reclamation  project. 
Robert  E.  Williams,  Phoenix  11127  "N", 
A-25361  (Apr.  1,  1949) 

A  protest  against  the  issuance  of  a  graz- 
ing lease  in  an  area  covered  by  mining 
claims  will  be  dismissed  where  the  pro- 
testant  fails  to  furnish  satisfactory  proof 
that  he  owns  or  controls  some  of  the  claims 
and  that  the  issuance  of  the  lease  will  re- 
sult in.  damage  to  claims  or  improvements 
on  claims  owned  or  controlled  by  him. 

One  who  is  not  engaged  in  the  livestock 
business  and  who  does  not  furnish  satis- 
factory assurance  that  he  will  enter  such 
business  in  the  reasonably  near  future  is 
not  a  qualified  applicant  for  a  grazing 
lease  under  the  Taylor  Grazing  Act. 
N.  S.  Oberan,  Phoenix  082518,  083371, 
A-25422  (Dec.  9,  1949) 

Removal  by  State  of  gravel  and  road 
surfacing  material  from  alleged  mining 
claim  included  in  an  Oil  and  Gas  lease. 
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Mining  claims  which  conflict  with  oil 
and  gas  leases  are  void.  No  case  involving 
that  problem  has  been  legally  reviewed. 
Letter  to  Attorney  General,  Colorado  (Dec. 
23,  1949) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State  of 
Calif,  to  private  grantees  without  mineral 
restriction.  We  assume  that  the  land  was 
of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan.  25, 
1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands  would 
be  subject  to  forfeiture  if  this  reservation 
was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
clude the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not 
be  subject  to  the  forfeiture  clause.  There- 
fore, if  there  are  no  mining  claims  on  the 
land  initiated  prior  to  Jan.  25,  1927,  and 
the  land  was  not  on  that  date,  and  con- 
tinuously since,  embraced  in  a  valid  reser- 
vation or  withdrawal  and  if  the  section  in 
question  was  conveyed  to  the  State  prior 
to  the  above-mentioned  date  without  a 
reservation  of  minerals  it  would  not  be 
considered  a  violation  of  the  forfeiture 
provision  of  subsec.  (b)  of  the  act  of 
Jan.  25,  1927. 

Effect  of  the  Act  of  Jan.  25,  1972  Upon 
Title  to  Certain  School  Section  Land  in 
California   (July  28,  1950) 

Where  land  has  been  patented  by  the 
Department,  the  Department  loses  juris- 
diction over  the  land  and  cannot  thereafter 
adjudicate  the  validity  of  mining  claims 
asserted  with  respect  to  the  land. 

Where  the  Department,  contrary  to  the 
principles  of  good  administration,  issued 
a  patent  on  land  to  a  third  party  during 
the  pendency  of  proceedings  to  determine 
the  validity  of  mining  claims  asserted  with 
respect  to  the  land,  the  Department  will 
not  subsequently  take  action  on  behalf  of 
the  mining  claimants  to  effect  the  cancella- 
tion of  the  patent  unless  it  appears  that  the 
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claimants  had  discovered  valuable  mineral 
deposits  on  the  land  prior  to  the  issuance 
of  the  patent. 

U.S.  v.  F.  B.  Wheelright,  et  al.,  Carson  City 
1931244,  U99436,  1949438,  A-26253  (Feb. 
|l,  1952) 

Where  small  tract  applications  are  filed 
for  land  included  in  outstanding  mining 
claims,  it  is  premature  to  provide  for  pro- 
ceedings to  determine  the  validity  of  the 
mining  claims  in  advance  of  a  determina- 
tion that  the  land  should  otherwise  be 
classified  as  suitable  for  small  tract  pur- 
poses. 

Land  included  in  sand  and  gravel  min- 
ing claims  on  which  mining  operations  have 
been  conducted  and  which  adjoin  a  State 
material  site  on  which  there  have  been 
extensive  mining  operations  for  sand  and 
gravel  and  land  included  in  a  sand  and 
gravel  mining  claim  which  adjoins  the 
State  material  site  and  one  of  the  claims 
just  described  are  properly  classified  as  not 
suitable  for  small  tract  residence  purposes. 
J.  W.  Allen,  et  al.,  v.  E.  A.  MoTiler,  et  al., 
Nevada  010595,  et  al,  A-26931  (Nov.  5, 
1954) 

LOCATION 

Adverse  proceedings  were  directed 
against  178  placer  mining  locations  within 
the  area  withdrawn  for  the  use  of  the  War 
Department  for  the  Muroc  Bombing  and 
Gunnery  range. 

The  burden  of  proving  that  the  claims 
are  invalid  lies  with  the  Government. 

There  was  expert  testimony  to  the  effect 
that  the  mud  deposits  on  these  mining 
claims  possess  qualities  of  an  exceptional 
nature. 

Some  of  the  claims  were  declared  null 
and  void  on  the  grounds  that  minerals  not 
found  within  their  limits  in  a  sufficient 
Quantity. 

Another  group  of  claims  were  declared 
valid  on  the  grounds  that  they  had  no t  been 
abandoned.  The  two  elements  necessary  to 
show  abandonment  are:  (1)  Intention  to 
abandon  (2)  a  clear  and  affirmative  act  by 
which  the  intention  is  carried  into  effect. 
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Four  claims  are  null  and  void  because 
they  were  located  subsequent  to  the  with- 
drawal. 

U.S.  v.  A.  B.  Barngrover,  et  al.,  1766925 
(Dec.  24, 1941) 

The  necessity  of  requiring  the  owner  of 
a  mineral  property  or  claim,  where  the 
owner  has  given  a  lease  or  option  to  pur- 
chase the  same,  to  execute  an  exploration 
agreement  in  connection  with  the  Bureau 
of  Mines'  war  mineral  exploration  program. 
Letter  to  Emerson  C.  Willey  sgd.  by  Spec- 
tor  (June  26, 1943) 

Action  brought  on  behalf  of  the  United 
States  in  the  District  Court  for  the  Dis- 
tract of  Montana  to  restrain  Hansen  from 
grazing  livestock  upon  certain  lands  in 
Montana,  unpatented  mining  locations. 
Letter  to  Attorney  General — sgd.  Solicitor 
(July  15,  1943) 

Mineral  entry  held  for  cancellation  and 
mining  claims  held  void.  Appeal  from  the 
General  Land  Office.  Modified. 
United  States  v.  T.  Be  La  Rhue  and  Frank 
J.  Fish,  Rosebury  022554  "N",  A-23599 
(Aug.  21, 1943) 

Claims  filed  by  owners  or  lessees  of  min- 
eral properties,  or  other  parties  in  interest, 
against  the  Government  under  the  act  of 
December  28,  1922  (42  Stat.  1066,  31  U.S.C. 
sees.  215,  216,  217),  for  damages  resulting 
from  mineral  operations  conducted  by  the 
Bureau  of  Mines. 

Letter  to  Alvin  M.  Landis  by  Solicitor 
Gardner  (Aug.  23, 1943) 

Motion  for  Rehearing.  Motion  Denied. 
United  States  v.  Charles  A.  Wing,  Black- 
foot  053211  "N",  A-23553   (Sept.  3,  1943) 

Protest  dismissed,  petition  denied. 
Affirmed  and  Motion  for  Rehearing  Denied. 
H.  W.  Rowley,  Billings  021490,  1955209 
"N",  A-23735  (Nov.  22,  1943) 

Mining  claim  held  null  and  void. 
Affirmed. 

United  States  v.  California  Zinc  Company, 
Sacramento  1839039  "#",  Contest  No. 
1-1106,  A-23733  (Nov.  26,  1943) 
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Motion  for  the  exercise  of  supervisory 
authority.  Motion  Denied. 
H.     W.    Rowley,    Billings    027490     T 
1955209,  A-23735  (Mar.  1, 1944) 

Motion  for  rehearing  filed  by  A.  J. 
Denny,  a  party  defendant,  from  Decision 
of  the  Dept.  dated  December  29,  1943, 
which  held  certain  oil  placer  mining  loca- 
tions null  and  void.  Motion  Denied. 
United  States  v.  C.  E.  Strauss,  et  ah, 
United  States  v.  E.  M.  Curry,  et  ah, 
1774513  ".AT",  A-23706  (Mar.  22,  1944) 

Mining  entry  held  for  cancellation  in 
part. 
Peter  McDonough,  A-23710  (Mar.  29, 1944) 

Mining  claims  held  void.  Affirmed. 
United  States  v.  Ronald  B.  Crow,  et  ah, 
1809038  "N",  A-23774  (Apr.  12,  1944) 

Mining  locations  on  revested  O  and  C 
grant  lands  held  void.  Affirmed  by  Price 
sgd.  Asst.  Sec. 

Roy  S.  Towse,  et  ah,  Charles  G.  McElroy, 
et  ah,  1949296  "N",  A-23832  (Apr.  24, 
1944) 

Mining  claims  held  void.  Affirmed. 
United    States    v.    Carl    J.    Christensen, 
1831242,    1823637,    1831236    "N",    A-23869 
(June  12, 1944) 

Lakeview  Contests  1376,  1377.  Lode  Min- 
ing claims  held  void.  Motion  for  Rehearing. 
Motion  Denied  by  Booster,  sgd.  by  Assist- 
ant Secretary  Chapman. 
United  States  v.  L.  G.  Dawson  and  Mary 
Dawson,  "N"  1871888,  A-23745  (June  27, 
1944) 

Mineral  entry  canceled  in  part.  Modified. 
U.S.  v.  William  A.  Faris,  Phoenix  080160 
"N",  A-23829  (Aug.  8,  1944) 

Lode  Mining  locations  declared  void. 
Appeal  from  the  General  Land  Office. 
Affirmed. 

Emmett  T.  Coleman,  Roseburg  1950623 
"tf",  A-23883  (Aug.  17,  1944) 

Mining  claim  held  void.  Modified  and 
Remanded,  sgd.  Oscar  L.  Chapman,  Asst. 

Secy. 

Ohio  Oil  Company,  M.  D.  Woolery  v.  W.  F. 

Kissinger,  Yale  Oil  Corporation,  Cheyenne 
065580  <W",  A-23938  (Sept.  27,  1944) 


MINING  CLAIMS — Continued 
LOCATION— Continued 
Mining  Claim  held  Void.  Affirmed. 
United  States  v.   Guy  J.   Obenchain   and 
Madeleine  C.  Obenchain,  Black-feet  1884534 
"N",  A-23916  (Sept.  27,  1944) 

Interpretation  of  the  inclusion  of  me- 
teoritic  specimens  under  mineral  Claims. 
Letter  to  E.  P.  Henderson,  Smithsonian  In- 
stitution, sgd.  Assistant  Secretary  Chap- 
man (Oct.  31,  1944) 

Cancellation   of  mineral   entry.   Motion 
for  Rehearing.  Motion  Denied. 
United  States  v.  William  A.  Faris,  Phoenix 
080160  "N",  A-23829  (Nov.  14,  1944) 

The  effect  upon  the  right  to  locate  a 
mining  claim  of  a  classification  of  forest 
lands  for  recreation  and  scenic  uses. 
Memorandum  for  the  Commissioner  G.  L.  0 
2029775  "L"  (Apr.  27,  1945) 

The  office  of  Secretary  of  the  Interior  is 
a  continuing  one.  The  incumbents  change 
but  the  office  continues.  Rulings  of  previous 
incumbents  should  not  be  disturbed  except 
where  it  is  shown  that  a  real  injustice  has 
been  done.  See  Parcher  v.  Gillen,  26  L.D. 
34,  42. 

Letter    to    Sen.    Murdoch,    1774513    "In 
(May  15, 1946) 

Institution     of     Adverse      Proceedings 
Against  Unpatented  Mining  Locations. 
Letter  to  Manager,  Utah  Mining  Associa- 
tion, 2123676  "L"  (Dec.  31,  1946) 

Restoration  of  land  to  mineral  entry 
denied. 

Fissionable  materials  are  no  longer  lo- 
catable  under  the  mining  laws,  being  re- 
served to  the  U.S.  under  the  Atomic  Energy 
Act.  Restoration  of  withdrawn  lands  for 
such  location  is  therefore  unwarranted. 
Jesse  C.  Clark,  2115590  "N",  A-24521  (Jan. 
14,1947) 

Restoration  of  Land  to  Mineral  Entry 
Denied. 

Fissionable  materials  are  no  longer  lo- 
catable  under  the  mining  laws,  being  re- 
served to  the  U.S.  under  the  Atomic  En- 
ergy Act.  Restoration  of  withdrawn  lands 
for  such  location  is  therefore  unwarranted. 
Jesse  C.  Clark,  2115590  "N",  A-24521  (Feb. 
19,  1947) 
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As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the 
further  expenditure  of  time  and  money  in 
an  effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to  de- 
termine the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  as- 
sumption of  jurisdiction  over  the  land  by 

I  the  Navy  Department. 
United  States  v.  Minnilee  Baker,  et  al., 
Sacramento  2071420  "N"  and  others,  A- 

I  25434  (Oct.  14, 1948) 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the  fur- 
ther expenditure  of  time  and  money  in 
an  effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to  de- 
termine the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  as- 
sumption of  jurisdiction  over  the  land  by 
another  Department. 

United  States  v.  Mr.  and  Mrs.  Henry  H. 
Walther,  Sacramento  1829852  "N",  A-24695 
(Oct.  25, 1948) 

Lands  withdrawn  for  reclamation  pur- 
poses but  no  longer  needed  for  such  pur- 
poses may  be  opened  to  mining  location 
under  the  act  of  Apr.  23,  1932  (47  Stat. 
136  ;  43  U.S.C.  154, 1946  Ed.) . 
Adina  E.  and  W.  Earl  Ganong,  Denver 
83221  "2T,  A-25579  (Dec.  24,  1948) 

It  is  proper  to  refuse  to  restore  to  min- 
ing location  for  their  sand  and  gravel  de- 
posits the  lands  withdrawn  for  the  Bur. 
of  Reclamation's  use  of  those  deposits. 
The  fact  that  the  Bur.  of  Reclamation  is 
issuing  temporary  permits  to  private  per- 
sons for  the  removal  of  some  of  the  deposits 
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does  not  make  the  refusal  to  restore  the 
land  to  mining  location  unreasonable. 
Hanen  E.   Williams,  Phoenix  10068  "N", 
A-25206  (Dec.  31, 1948) 

Public  lands  included  in  a  game  sanctu- 
ary established  pursuant  to  an  act  of  Con- 
gress which  made  no  provision  for  appro- 
priation under  the  mining  laws  are  not 
thereafter  subject  to  location  under  min- 
ing laws. 

A.   Jackson  Birdsell,  Pierre  028530   "N", 
A-25440  (Jan.  31, 1949) 

No  valid  mining  location  could  be  made 
after  June  10,  1920,  within  an  area  re- 
served or  classified  as  a  power  site  prior 
to  that  date,  in  the  absence  of  a  determi- 
nation by  the  Federal  Power  Comm.  that 
such  location  would  not  injure  or  destroy 
the  value  of  the  area  for  the  purposes  of 
power  development  and  a  declaration  by 
the  Secretary  of  the  Interior  opening  the 
area  to  location  under  the  mining  laws. 
Addie  Gibson  Burton,  et  al.,  Sacramento 
038173  "2V",  A-25457  (June  14,  1949) 

Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that 
land  is  nonmineral  in  character  and  that 
no  valuable  discoveries  of  minerals  have 
been  made  on  the  claim. 
77.$.  v.  Onelcama  Realty  Co.,  et  al.,  Con- 
test No.  9774,  Phoenix  1955969,  Phoenix 
080704,  0807Jf8,  A-25709  (Dec.  14,  1949) 

Since  a  mining  locator  has  merely  a  pos- 
sessory interest  in  the  location,  the  U.S. 
has  a  reversionary  interest  in  the  claim, 
which  it  has  a  right  to  protect  against 
waste  and  unlawful  use.  Any  use  of  the 
surface  of  an  unpatented  claim  for  pur- 
poses unrelated  or  foreign  to  mining  is 
unauthorized  and,  therefore,  in  trespass. 
The  liability  is  the  same  as  for  trespass 
committed  on  other  public  lands,  unaffected 
by  the  question  of  whether  the  claim  is 
valid  or  invalid ;  and  the  measure  of  dam- 
ages is  from  the  inception  of  the  wrongful 
occupancy. 
United  States  Mining  Laws  (Aug.  25, 1950) 

Whether  a  scheduled  hearing  in  a  public 
land  proceeding  will  be  postponed  at  the 
request  of  a  private  party  is  within  the 
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sound  discretion  of  the  administrative  offi- 
cial responsible  for  the  hearing. 

The  denial  of  a  request  for  the  continu- 
ance of  a  hearing  on  the  validity  of  mining 
claims  was  not  an  abuse  of  discretion 
where  the  basis  of  the  request  was  the  ill- 
ness of  one  of  the  two  defendants  and  there 
was  no  showing  that  the  presence  of  the 
ill  defendant  was  necessary  to  the  proper 
defense  of  the  case. 

United  States  v.  Milo  G.  and  Grace  V. 
Carrigan,  Carson  City  1899748,  et  al.,  A- 
26158  (Mar.  8,  1951) 

The  establishment  of  a  valid  lode  mining 
claim  on  public  land  is  contingent  upon 
the  discovery  of  a  valuable  mineral  deposit 
in  the  form  of  a  vein  or  lode  within  the 
limits  of  the  claim. 

In  determining  whether  mineral  deposits 
discovered  on  public  land  are  valuable,  the 
text  to  be  applied  is  whether  they  are  such 
as  would  justify  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his  time 
and  means  in  an  effort  to  develop  a  paying 
mine. 

U.S.  v.  Anthony  F.  Mott,  Phoenix  53715, 
A-26196  (Sept.  13,  1951) 

Four  of  Toepfer's  claims  are  patented 
and  one  is  unpatented. 

The  patented  claims  are  not  subject  to 
departmental  regulations  governing  the 
acquisition  and  retention  of  lands  by  em- 
ployees of  the  Department.  Consideration 
must  be  given,  however,  to  the  provision 
forbidding  any  employee  of  the  Bur.  of 
Mines  from  owning  any  interest  (patented 
or  unpatented)  in  any  mine  under  inves- 
tigation. 

As  to  the  unpatented  claim,  a  detailed 
report  should  be  submitted  showing  how 
the  claim  was  acquired— by  donation,  pur- 
chase or  inheritance. 

Mining  Claims  of  Peter  Toepfer,  Employee 
of  B  ur.  of  Mines  (Jan.  24, 1952 ) 

In  adversary  proceedings  instituted  by 
the  Govt,  against  a  mining  claim,  the  Govt, 
has  the  burden  of  proving  the  invalidity 
of  the  claim. 

In  order  to  establish  a  valid  building- 
stone  mining  location,  the  land  must  be 
chiefly  valuable  for  building  stone  at  the 
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time  of  the  location,  and  one  must  discover 
within  the  limits  of  the  claim  a  deposit 
of  stone  which  is  of  such  quality  for  build- 
ing-stone purposes  and  which  is  available 
in  such  quantity  that  a  man  of  ordinary 
prudence  would  be  justified  in  the  expendi- 
ture of  his  time  and  means  in  an  effort  to 
develop  a  paying  mine. 

Where  the  evidence  in  adversary  pro- 
ceedings is  indecisive  as  to  whether  a  valid 
discovery  has  been  made  on  a  mining  claim, 
the  case  may  be  remanded  for  a  further 
hearing  on  this  point. 

Estate  of  Victor  E.  Hanny,  Phoenix  084719, 
Mineral  Contest  No.  0966,  A-26280  (Mar.  5, 
1952) 

A  claim  of  preference  right  to  a  grazing 
lease  under  sec.  15  of  the  Taylor  Grazing 
Act  is  properly  rejected  where  the  base 
lands  claimed  by  the  applicant  are  not  con- 
tiguous to  the  lands  sought  by  the  applicant. 
J.  8.  stone.  New  Mexico  02121,  A-26476 
(Nov.  14,  1952) 

A  valid  location  of  a  mining  claim  can 
be  made  only  if  a  valuable  mineral  deposit 
has  been  discovered  within  the  limits  of  the 
claim. 

In  a  contest  initiated  by  one  individual 
against  another,  the  Govt,  should  not  at- 
tack the  validity  of  the  contestant's  claim 
on  grounds  other  than  those  disclosed  by 
the  application  to  contest  without  first 
notifying  the  contestant  of  its  charges  and 
allowing  him  an  opportunity  to  meet  such 
charges. 

Percy  Field  Jeoson,  ct  al.,  v.  Emmet  F. 
Spencer  and  Tyler  F.  Woodivard,  United 
States,  Intervenor,  A-26596  (June  11, 
1953) 

Where  there  is  no  showing  that  land  in- 
cluded in  a  mining  claim  is  subject  to  min- 
ing location,  it  is  premature,  in  a  proceed- 
ing to  determine  the  validity  of  the  claim, 
to  consider  whether  the  land  is  mineral  in 
character  or  whether  a  valid  discovery  has 
been  made  on  the  claim. 

The  Secretary  of  the  Interior,  in  the 
exercise  of  his  supervisory  authority,  may 
assume  jurisdiction  of  any  proceeding  in- 
volving a  claim  to  public  land  and  make 
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any  determination  necessary  to  the  proper 
disposition  of  the  claim. 

Lands  included  within  a  power  site  re- 
serve or  a  power  project  affected  by  sec. 
24  of  the  Federal  Power  Act  and  lands 
withdrawn  by  the  Secretary  of  the  Interior 
from  all  forms  of  appropriation  under  the 
public  land  laws  are  not  subject  to  the  op- 
eration of  the  mining  laws. 

While  such  lands  remain  so  withdrawn, 
no  rights  under  the  mining  laws  can  be 
initiated  on  them. 

United  States  v.  Wilmot  D.  Everett,  et  al., 
Contest  No.  7-27,  A-27010  (Aug.  30,  1954) 

LODE  CLAIMS 

Appeal  from  decision  of  GLO  of  March 
27,  1943,  which  dismissed  adverse  proceed- 
ings, agreeing  that  the  charges  brought  that 
no  valid  discovery  of  a  vein  or  lode  of 
rock  in  place  bearing  valuable  mineral  de- 
posits had  been  made  on  the  Lyda  K.  Nos.  4 
and  6  and  Happy  Days  claims,  had  not 
been  proved.  Affirmed. 
United  States  v.  Kinetic  Chemicals  Co., 
Las  Cruces  059134  "IP',  A-23657  (July  21, 
1943) 

Appeal  from  decision  of  GLO  dismissing 
contest  against  lode  mining  claim.  Affirmed. 
United  States  v.  Mary  L.  Murray,  Los  An- 
geles 053715,  A-23736  (Dec.  29,  1943) 

Lode  mining  claims  held  void.  Affirmed. 
United  States  v.  L.  G.  Dawson  and  Mary 
Daivson,  1871888  "N",  Lakeview  Contests 
1376,  1377,  A-23745   (Apr.  12,  1944) 

Lakeview  Contests  1376,  1377.  Lode  Min- 
ing claims  held  void.  Motion  for  Rehearing. 
Motion  Denied  by  Booster,  sgd.  by  Assistant 
Secretary  Chapman. 

United  States  v.  L.  G.  Daivson  and  Mary 
Dawson,  "2T  1871888,  A-23745  (June  27, 
1944) 

Mineral  Contests  Xos.  2-1013,  etc.,  Sac- 
ramento, 31  lode  mining  claims  held  void 
and  4  held  valid.  Appeal  from  the  General 
Land  Office. 

U.S.  v.  E.  E.  Williams,  et  al.,  G.  L.  0 
187398 h  "JV",  A-24052   (Oct.  3,  1945) 

Neither  the  width  of  the  deposit  nor  its 
sedimentary  origin  is  determinative  of 
whether  a  mining  claim  is  of  placer  or  lode 
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character.  If  it  is  a  vein  or  lode  of  rock  in 
place  bearing  valuable  mineral,  it  is  a  lode ; 
if  of  some  other  form  of  valuable  mineral 
deposit,  such  as  scattered  particles  of  gold 
found  in  the  softer  covering  of  the  earth,  it 
is  a  placer  deposit. 

Gypsum  rock  in  place  lying  between  two 
persistent  beds  of  limestone,  which  in  the 
circumstances  are  taken  as  the  hanging  and 
footwalls  of  the  gypsum  deposit,  is  to  be 
located  as  a  lode  rather  than  a  placer  claim. 
United  States  Gypsum  Company,  Carson 
City  021908  "tf",  A-24503  (July  30,  1947) 

1.  It  was  not  error  for  the  Commissioner 
to  find  that  a  valid  discovery  of  minerals 
had  not  been  made  on  two  lode  mining 
claims  when  the  preponderance  of  the  evi- 
dence showed  that  the  discoveries  of  min- 
erals were  not  sufficient  to  warrant  a 
reasonably  prudent  man  in  the  expendi- 
ture of  time  and  money  in  the  hope  of 
developing  a  paying  mine. 

2.  The  presence  of  46.68%  fluorspar  in 
an  ore  deposit  does  not  necessarily  make 
a  mining  operation  feasible,  since  the  pres- 
ence of  other  materials  found  with  the 
fluorspar  may  decrease  its  value  for 
commercial  use. 

United  States  v.  Donald  S.  Tedford,  Santa 
Fe  2035176  T,  Contest  No.  7391,  A-24546 
(Apr.  1,  1948) 

In  order  to  constitute  a  valid  discovery 
upon  a  lode  mining  claim  fcr  which  patent 
is  sought,  there  must  be  a  discovery  of  a 
valuable  mineral  lode  or  vein  within  the 
limits  of  the  claim. 

A  discovery  of  a  valuable  mineral  lode 
or  vein  outside  the  limits  of  a  lode  mining 
claim,  and  the  deduction,  drawn  from  the 
course  and  dip  of  the  vein  as  disclosed 
outside  the  limits  of  the  claim,  that  the 
vein  extends  into  the  claim,  will  not  vali- 
date a  location  under  the  mining  laws. 
U.S.  v.  Telluride  Holding  Corp.  and  Tel- 
lurite Mines,  Inc.,  Denver  051392,  A-25727 
(Jan.  18, 1950) 

A  mere  expression  of  intention  to  use  a 
tract  of  land  near  a  mineral  lode  for  min- 
ing or  milling  purposes  is  not  sufficient  to 
form  the  basis  for  acquiring  the  tract  as  a 
millsite,  where,  four  years  after  location 


678 


MINING  CLAIMS— Continued 

LODE  CLAIMS— Continued 
of  the  site,  nothing  has  been  done  to  pre- 
pare the  land  for  such  use,  and  the  land 
is  unsuited,  because  of  its  location  and 
otherwise,  for  the  intended  use. 
Arnold  J.  Reinarts,  Mineral  Contest  No. 
9808,  Coronado  National  Forest,  A-25808 
(Apr.  25,  1950) 

The  establishment  of  a  valid  lode  min- 
ing claim  on  public  land  is  contingent  upon 
the  discovery  of  a  valuable  mineral  deposit 
in  the  form  of  a  vein  or  lode  within  the 
limits  of  the  claim. 

In  determining  whether  mineral  deposits 
discovered  on  public  land  are  valuable,  the 
test  to  be  applied  is  whether  they  are  such 
as  would  justify  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  mine. 

U.S.  v.  Anthony  F.  Mott,  Phoenix  53715, 
A-26196  (Sept.  13, 1951) 

An  applicant  for  a  patent  to  a  lode 
mining  claim  must  have  made  a  discovery 
of  a  valuable  mineral  deposit  in  the  form 
of  a  vein  or  lode  within  the  limits  of  his 
claim  before  a  patent  may  be  issued  to 
him. 

In  determining  whether  mineral  de- 
posits discovered  on  public  land  are  valu- 
able, the  test  to  be  applied  is  whether  they 
are  such  as  would  justify  a  person  of  ordi- 
nary prudence  in  the  further  expenditure 
of  his  time  and  means  in  an  effort  to  de- 
velop a  paying  mine. 

U.S.  v.  Maurita  V.  Bom,  A-26194   (Sept. 
26,  1951) 

The  establishment  of  a  valid  lode  min- 
ing claim  on  public  land  is  contingent  upon 
the  discovery  of  a  valuable  mineral  deposit 
in  the  form  of  a  vein  or  lode  within  the 
limits  of  the  claim. 

In  determining  whether  a  mineral  de- 
posit discovered  on  public  land  is  valuable, 
the  test  to  be  applied  is  whether  it  is  such 
as  would  justify  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  mine. 

The  issuance  of  a  final  certificate  of  min- 
eral entry  on  an  application  for  a  patent 
on  a  mining  claim  does  not  preclude  sub- 
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sequent  administrative  proceedings  to  de- 
termine  the   validity   of  the   claim   and, 
hence,  whether  a  mineral  patent  should  be 
issued  on  the  land. 

U.S.  v.  James  C.  Ternahan,  Mineral  Con- 
test No.  18873,  A-26359  (Aug.  5,  1952) 

Keith  Q.  Norton  and  Nelda  A.  Norton 
appealed  to  the  head  of  the  Department 
from  a  decision  of  the  Manager  of  the  Land 
Office  at  Sacramento,  Calif.,  holding 
the  Meadow  Flat  lode  mining  claim  to  be 
null  and  void. 

The  Department  feels  that  because  there 
had  not  been  a  discovery  on  the  claim  of  a 
vein  or  lode  of  quartz  or  other  rock  in 
place  containing  a  valuable  mineral  de- 
posit the  Manager's  decision  was  correct. 

Lode  mining  claim  held  to  be  null  and 
void. 

U.S.  v.  Keith  Q.  Norton  and  Nelda  A.  Nor- 
ton, Sacramento  61750,  Mineral  Contest 
61750,  A-26471  (Nov.  7, 1952) 

A  mineral  claimant  who  contests  the  is- 
suance of  an  oil  and  gas  lease  on  public 
lands  has  the  burden  of  proving  the  valid- 
ity of  his  claim,  and  to  bear  this  burden 
he  must  prove,  among  other  things,  a  valid 
discovery  on  his  claim. 

Beds  of  sandstone  impregnated  with  as- 
phalt which  break  the  surface  in  a  prom- 
inent ridge  and  extend  obliquely  downward 
into  the  earth  between  nonmineralized 
strata  do  not  constitute  such  a  discovery 
as  is  necessary  for  the  validity  of  a  placer 
mining  claim. 

Or  em  Development  Company  v.  Leo  C 'alder, 
et  al,  Salt  Lake  064975,  064993,  065005, 
065115,  065481,  A-26604  (Dec.  18,  1953) 

MILL  SITES 

Appeal  from  decision  of  GLO  holding  the 
Liberty  No.  2  Millsite  null  and  void  and 
refusing  a  new  trial.  Affirmed. 
United  States  v.  David  M.  Collins,  Protestee 
and  Appellant,  A-23677   (Aug.  6,  1943) 

Appeal  from  decision  of  GLO  holding 
mining  claim  and  millsites  void.  Affirmed. 
United  States  v.  Mrs.  Ira  B.  Sweatman, 
1874857  to  1874861,  inclusive,  A-23748 
(Dec.  17, 1943) 

A  mere  expression  of  intention  to  use 
a  tract  of  land  near  a  mineral  lode  for  min- 
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ing  or  milling  purposes  is  not  sufficient  to 
form  the  basis  for  acquiring  the  tract  as 
a  millsite,  where,  four  years  after  location 
of  the  site,  nothing  has  been  done  to  pre- 
pare the  land  for  such  use,  and  the  land 
is  unsuited,  because  of  its  location  and 
otherwise,  for  the  intended  use. 
Arnold  J.  Reinartz,  Mineral  Contest  No. 
9808,  A-25808  (Apr.  25, 1950) 

The  presence  on  land  of  buildings  which 
have  no  apparent  relation  to  mining  or 
milling  is  not  sufficient  to  support  a  claim 
that  the  land  is  being  used  or  occupied  as 
a  millsite. 

U.S.  v.  Arnold  J.  Reinartz,  Mineral  Con- 
test No.  9808,  A-25808  (Supp.)  (Aug.  6, 
1951) 

A  plant  for  crushing  and  grading  raw 
pumice  is  not  a  reduction  works  within 
the  meaning  of  sec.  2337,  R.S. 
Charles  Allan  Miers,  Sacramento  04800  4, 
A-26569  (Dec.  29, 1952) 

MINERAL  LANDS 

Adverse  proceedings  were  directed 
against  178  placer  mining  locations  within 
the  area  withdrawn  for  the  use  of  the  War 
Department  for  the  Muroc  Bombing  and 
Gunnery  range. 

The  burden  of  proving  that  the  claims 
are  invalid  lies  with  the  Government. 

There  was  expert  testimony  to  the  effect 
that  the  mud  deposits  on  these  mining 
claims  possess  qualities  of  an  exceptional 
nature. 

Some  of  the  claims  were  declared  null 
and  void  on  the  grounds  that  minerals 
were  not  found  within  their  limits  in  a 
sufficient  quantity. 

Another  group  of  claims  were  declared 
valid  on  the  grounds  that  they  had  not 
been  abandoned.  The  two  elements  neces- 
sary to  show  abandonment  are:  (1) 
Intention  to  abandon  (2)  a  clear  and 
affirmative  act  by  which  the  intention  is 
carried  into  effect. 

Four  claims  are  null  and  void  because 
they  were  located  subsequent  to  the  with- 
drawal. 

U.S.  v.  A.  B.  Barngrover,  et  al.,  1766925 
(Dec.  24, 1941) 
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Appeal  from  decision  of  GLO  of  March 
27,  1943,  which  dismissed  adverse  proceed- 
ings, agreeing  that  the  charges  brought 
that  no  valid  discovery  of  a  vein  or  lode 
of  rock  in  place  bearing  valuable  mineral 
deposits  had  been  made  on  the  Lyda  K. 
Nos.  4  and  6  and  Happy  Days  claims,  had 
not  been  proved. 

United  States  v.  Kinetic  Chemicals  Co., 
Las  Cruces  059184  "N",  A-23657  (July  21, 
1943) 

Claims  filed  by  owners  or  lessees  of 
mineral  properties,  or  other  parties  in 
interest,  against  the  Government  under  the 
act  of  December  28,  1922  (42  Stat.  1066, 
31  U.S.C.  sees.  215,  216,  217),  for  damages 
resulting  from  mineral  operations  con- 
ducted by  the  Bureau  of  Mines. 
Letter  to  Alvin  M.  Landis  oy  Solicitor 
Gardner  (Aug.  23,  1943) 

Appeal  from  the  decision  of  the  Com- 
missioner   of    the    General    Land    Office. 
Mineral  entry  canceled  in  part. 
Utah  Fire  Clap  Company,  Salt  Lake  City 
062679  "N",  A-23979  (Jan.  5,  1945) 

Petitions  for  renewal  of  grazing  leases 
denied  in  part.  Appeal  from  the  General 
Land  Office. 

1.  Application  for  grazing  lease  of  State 
land  offered  as  base  in  a  pending  exchange 
will  be  denied  and  not  merely  suspended. 

2.  Priority  of  application  confers  no 
preference  right  to  grazing  lease. 

3.  Grazing  lease  denied  as  to  lands  with- 
in legitimate  mining  claims  where  records 
show  undue  interference  with  mining 
claimant  in  the  past  and  facts  do  not 
indicate  that  grazing  lease  applicant  will 
discontinue  his  interference. 

F.  N.  Bard,  Phoenix  077490,  077589  "K"t 
A-24102  (Sept.  9, 1946) 

As  only  "valuable  mineral  deposits" 
may  be  located  under  the  mining  laws  of 
the  U.S.,  no  mining  claim  is  valid  until 
there  has  been  a  discovery  of  minerals 
within  the  limits  of  the  claim  which  would 
justify  a  person  of  ordinary  prudence  in 
the  further  expenditure  of  time  and  money 
in  an  effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims 
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is  not  affected  by  the  institution  of  pro- 
ceedings by  the  U.S.  to  condemn  the 
interests  of  the  mineral  claimants,  or  by 
the  assumption  of  jurisdiction  over  the 
land  by  the  Navy  Department. 
United  States  v.  Minnilee  Baker,  et  al, 
Sacramento  2071420  "N"  and  others,  A- 
25434  (Oct.  14,  1948) 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the 
further  expenditure  of  time  and  money  in 
an  effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  as- 
sumption of  jurisdiction  over  the  land  by 
another  Department. 

United  States  v.  Mr.  and  Mrs.  Henry  H. 
Walther,  Sacramento  1829852  "F,  A-24695 
(Oct.  25,  1948) 

An  application  for  a  patent  of  a  mining 
claim  cannot  be  approved  in  the  absence 
of  a  discovery  of  valuable  mineral  deposits. 

In  the  absence  of  a  discovery  of  valuable 
mineral  deposits  by  an  applicant  for  a  min- 
eral patent,  the  extent  of  the  improvements 
made  on  the  claim  is  immaterial. 
E.  B.  Bird  and  V.  S.  Bird,  BLM  08132  "N", 
A-25640  (Mar.  17, 1949) 

Where  a  decision  on  the  appeal  of  a 
mining  claimant  from  a  decision  of  the  Di- 
rector of  the  Bur.  of  Land  Management 
may  be  affected  by  the  outcome  of  contest 
proceedings  which  are  being  instituted  as 
to  portions  of  the  claim,  no  action  will  be 
taken  on  the  appeal  until  the  contest  shall 
have  been  concluded. 

United  States  Gypsum  Company,  Carson 
City  021908  "N",  A-25524   (Apr.  8,  1949) 

In  adversary  proceedings  instituted  by 
the  Govt,  against  a  mining  claim,  the  Govt, 
has  the  burden  of  proving  the  invalidity  of 
the  claim. 

In  order  to  establish  a  valid  building- 
stone  mining  location,  the  land  must  be 
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chiefly  valuable  for  building  stone  at  the 
time  of  the  location,  and  one  must  discover 
within  the  limits  of  the  claim  a  deposit  of 
stone  which  is  of  such  quality  for  building- 
stone  purposes  and  which  is  available  in 
such  quantity  that  a  man  of  ordinary 
prudence  would  be  justified  in  the  expendi- 
ture of  his  time  and  means  in  an  effort  to 
develop  a  paying  mine. 

Where  the  evidence  in  adversary  pro- 
ceedings is  indecisive  as  to  whether  a  valid 
discovery  has  been  made  on  a  mining  claim, 
the  case  may  be  remanded  for  a  further 
hearing  on  this  point. 

Estate  of  Victor  E.  Hanny,  Phoenix 
084719,  Mineral  Contest  No.  0966,  A-26280 
(Mar.  5,  1952) 

Mineral  Entry  Canceled. 

Bur.  of  Land  Management  canceled  min- 
eral  entry  (Blackfoot  056280)  for  four 
placer  mining  claims  Florence  1,  2,  3  and 
4,  located  within  the  Boise  National  For- 
est, Idaho,  because  there  had  not  been  any 
discovery  of  valuable  mineral  deposit  on  , 
these  claims. 

The  Department  feels  that  the  Bur.  of 
Land  Management  decision  was  correct. 
U.S.    v.     Samuel    O.    Kerley,    Blackfoot  . 
056280,    Mineral   Contest   No.   5,   A-26427   ! 
(Oct.  31,  1952) 
PATENT 

The  right  to  patent  a  mining  claim  after   ' 
the  minerals  have  been  mined  out. 
Memorandum   (Oct.  12,  1945) 

Motion  for  rehearing. 

Where  mining  locator  asks  Govt,  to  in- 
stitute suit  to  set  aside  mineral  patent 
awarded  20  years  ago  to  another  on  ground 
that  application  for  patent  fraudulently  in- 
cluded lands  embraced  in  prior  claim  of  lo- 
cator (1)  Failure  of  locator  to  take  action 
based  upon  published  notice  of  lands  em- 
braced in  application,  and  (2)  Absence  of 
showing  of  fraud,  and  (3)  Fact  that  Govt, 
was  not  at  fault  in  issuance  of  patent  and 
would  not  gain  by  suit,  are  all  reasons  for 
denying  request  and  remitting  locator  to 
private  litigation. 

Trust  Estate,  Wonder  Gold  Mines,  Sacra- 
mento 016830  "tf",  A-24370  (Mar.  24, 1947) 
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An  application  for  a  patent  of  a  mining 
claim  cannot  be  approved  in  the  absence  of 
a  discovery  of  valuable  mineral  deposits. 

In  the  absence  of  a  discovery  of  valuable 
mineral  deposits  by  an  applicant  for  a  min- 
eral patent,  the  extent  of  the  improvements 
made  on  the  claim  is  immaterial. 
E.  B.  Bird  and  V.  S.  Bird,  BLM  08132  "N", 
A-25640  (Mar.  17,  1949) 

The  Department  of  the  Interior  does  not 
lose  jurisdiction  over  public  land  when  only 
the  equitable  title  is  conveyed  and  the  legal 
title  remains  in  the  United  States. 

A  trust  patent  issued  to  the  Pala  Band 
of  Mission  Indians  pursuant  to  the  acts  of 
Jan.  12,  1891,  and  Mar.  1,  1907,  did  not 
convey  legal  title  to  the  public  land  men- 
tioned in  the  patent,  but  only  the  equitable 
title. 

Where  a  statute  authorizing  the  issuance 
of  trust  patents  to  Indian  tribes  provided 
that  such  patents  should  not  include  land 
to  which  valid  existing  rights  had  attached, 
a  provision  in  a  trust  patent  that  it  was 
issued  ''subject  to  all  the  restrictions  and 
conditions"  contained  in  the  statute  may 
be  interpreted  as  excluding  from  the  patent 
land  within  the  boundaries  of  a  tract  men- 
tioned in  the  patent  but  subject  to  a  valid 
existing  mining  claim. 

Blanche  C.  Crane,  Los  Angeles  054516  "N", 
A-25281  (Apr.  26, 1949) 

Where  an  application  for  a  patent  to  a 
mining  claim  conflicts  with  a  prior  applica- 
tion for  an  oil  and  gas  lease  on  land  in 
the  claim,  and  a  protest  against  the  lease 
application  has  been  filed  by  a  lessee  of 
the  mining  claimants,  action  upon  the  lease 
application  and  the  protest  should  be 
suspended  pending  adjudication  of  the 
application  for  a  mineral  patent. 
Sinclair  Oil  Company,  et  al.,  Cheyenne 
013535,  014860,  A-25533  (May  17,  1949) 

A  mining  claim  cannot  be  located  on  land 
which  has  been  patented  in  fee,  without  a 
reservation  of  minerals  to  the  U.S. 

Where  title  to  public  land  has  passed  to  a 
State  by  a  grant  from  the  U.S.,  without  a 
reservation  of  the  mineral  deposits  to  the 
U.S.,  a  State  statute  purporting  to  disclaim 
the  interest  of  the  State  in  the  minerals 
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and  to  provide  that  title  to  the  minerals 
must  be  secured  from  the  U.S.  cannot  op- 
erate to  subject  the  mineral  deposits  in 
such  land  to  the  U.S.  mining  laws. 

A  mining  claim  cannot  be  validly  located 
on  the  public  domain  unless  a  valuable 
mineral  deposit  has  been  discovered 
within  the  limits  of  the  claim. 

United  States  v.  Ernest  L.  Rink,  Carson 
City  1918115,  A-25820  (May  18,  1950) 

Where,  on  appeal,  applicants  for  mineral 
patents  submit  additional  documents  and 
request  that  these  documents  be  considered 
by  the  Bur.  of  Land  Management,  the 
cases  will  be  remanded  to  that  Bureau  for 
further  consideration. 
Federal  Oil  Shale  Co.,  Delos  D.  Potter, 
Harry  K.  Savage,  Denver  056601,  056606, 
Colorado  050,  0^6,  A-25921,  A-25940,  A- 
25952  (Sept.  27, 1950) 

An  applicant  for  a  patent  to  a  lode  min- 
ing claim  must  have  made  a  discovery  of 
a  valuable  mineral  deposit  in  the  form  of 
a  vein  or  lode  within  the  limits  of  his 
claim  before  a  patent  may  be  issued  to 
him. 

In  determining  whether  mineral  deposits 
discovered  on  public  land  are  valuable,  the 
test  to  be  applied  is  whether  they  are  such 
as  would  justify  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  mine. 

U.S.  v.  Maurita  V.  Born,  A-26194  (Sept.  26, 
1951) 

Four  of  Toepfer's  claims  are  patented 
and  one  is  unpatented. 

The  patented  claims  are  not  subject  to 
departmental  regulations  governing  the  ac- 
quisition and  retention  of  lands  by  employ- 
ees of  the  Department.  Consideration  must 
be  given,  however,  to  the  provision  forbid- 
ding any  employee  of  the  Bur.  of  Mines 
from  owning  any  interest  (patented  or  un- 
patented) in  any  mine  under  investigation. 

As  to  the  unpatented  claim,  a  detailed 
report  should  be  submitted  showing  how 
the  claim  was  acquired — by  donation,  pur- 
chase or  inheritance. 

Cla/ims  of  Peter  Toepfer,  Employee  of  Bur. 
of  Mines  (Jan.  24, 1952) 
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Where  land  has  been  patented  by  the 
Department,  the  Department  loses  juris- 
diction over  the  land  and  cannot  there- 
after adjudicate  the  validity  of  mining 
claims  asserted  with  respect  to  the  land. 

Where  the  Department,  contrary  to  the 
principles  of  good  administration,  issued  a 
patent  on  land  to  a  third  party  during  the 
pendency  of  proceedings  to  determine  the 
validity  of  mining  claims  asserted  with  re- 
spect to  the  land,  the  Department  will  not 
subsequently  take  action  on  behalf  of  the 
mining  claimants  to  effect  the  cancellation 
of  the  patent  unless  it  appears  that  the 
claimants  had  discovered  valuable  min- 
eral deposits  on  the  land  prior  to  the  is- 
suance of  the  patent. 

U.S.  v.  F.  B.  Wheelright,  et  al,  Carson  City 
19312U,  1949438,  1949439,  A-26253 
(Feb.  11, 1952) 

A  mining  locator  of  mineral  land  em- 
braced in  a  subsisting  uncompleted  home- 
stead entry,  subsequently  patented  pursu- 
ant to  the  act  of  July  17,  1914,  who  has 
acquired  the  title  of  the  surface  entryman 
may  execute  a  deed  of  reconveyance  and, 
upon  cancellation  of  the  surface  patent, 
receive  a  mineral  patent. 

A  departmental  rule  based  upon  statu- 
tory construction  which  has  been  followed 
for  many  years  and  upon  which  applicants 
for  public  lands  have  relied  ought  not  to 
be  reversed  except  for  cogent  reasons,  and 
any  such  change  should  be  affected  by 
regulation  rather  than  in  the  adjudication 
of  a  case. 

Union  Oil  Co.  of  California,  Colorado  0619, 
A-26518  (Jan.  19, 1953) 

Where  the  applicants  for  a  patent  to  a 
gas  placer  mining  claim  present  evidence 
that  gas  bubbles  of  large  size  and  numbers 
were  observed  coming  through  the  drilling 
mud,  that  person  connected  with  the  drill- 
ing of  the  well  or  experienced  in  oil  and 
gas  matters  concurred  in  the  estimate  that 
the  well  had  a  capacity  of  5  million  cubic 
feet  of  gas  per  day,  that  this  estimate  was 
contained  in  contemporaneous  well  rec- 
ords, that,  following  an  unsuccessful  at- 
tempt to  produce  gas  from  the  gas  sand  in 
which  the  discovery  was  made,  and  this 
evidence  is  not  controverted,  the  evidence 
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may  be  considered  as  barely  sufficient  to 
show  a  valid  discovery. 
U.S.    v.    Claude   Allen,    et    al.,    Cheyenne 
074860,  Contest  No.  4S88,  A-265S7  (Oct.  16, 
1953) 

Where  only  a  portion  of  the  lands  in- 
cluded in  an  oil  and  gas  lease  consists  of 
lands  on  which  homestead  patents  have  is- 
sued containing  a  reservation  of  oil  and 
gas  deposits  to  the  U.S.  under  the  act  of 
July  17,  1914,  the  lessee  may  properly  be 
required  to  furnish  a  bond  covering  all 
the  lands  in  the  lease  and  conditioned  upon 
compliance  with  all  the  terms  of  the  lease. 

Where  an  offer  of  an  oil  and  gas  lease 
was  canceled  and  the  case  closed  because 
of  error  in  failing  to  note  the  filing  of  an 
appeal  from  a  decision  requiring  that  the 
prospective  lessee  file  a  bond,  the  offer 
should  be  reinstated,  subject  to  compliance 
with  the  requirement  that  the  bond  be 
filed. 

The  issuance  of  a  lease  to  a  junior  ap- 
plicant on  lands  covered  by  a  proper  appli- 
cation filed  previously  by  one  qualified  to 
hold  a  lease  renders  the  lease  subject  to 
cancellation  as  to  the  lands  covered  by  the 
senior  application. 

Where  an  application  for  a  patent  on  an 
oil  shale  placer  claim  conflicts  with  a  pre- 
viously filed  oil  and  gas  application,  the 
lease  application  should  be  suspended  pend- 
ing disposition  of  the  application  for  pat- 
ent. 

D.  Miller,  Colorado  02450,  A-26768  (Nov. 
12,  1953) 

It  was  proper  to  reject  an  application  for 
patent  on  mineral  claims  and  to  declare  the 
claims  null  and  void  where  there  has  been 
no  discovery  of  valuable  minerals  on  the 
claims. 

A  discovery  on  a  single  claim  will  not 
inure  to  the  benefit  of  other  claims  located 
by  the  same  claimant. 
William  L.  Ross,  Los  Angeles  091591,  Con- 
test No.  6751,  A-26941  (Apr.  6,  1954) 

The  Secretary  of  the  Interior  is  not  un- 
der a  mandatory  duty  to  grant  a  State  in- 
demnity selection  of  land  withdrawn  by 
E.O.  No.  6910  of  Nov.  26,  1934;  but  such 
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land  must  first  be  classified  as  suitable  for 
disposition  by  State  selection,  and  then,  in 
the  discretion  of  the  Secretary,  may  be  so 
disposed  of. 

When  a  State  seeks  to  obtain  a  tract 
of  public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for 
public  sale  as  an  isolated  tract,  preference 
will  ordinarily  be  given  to  the  State's  se- 
lection. 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  a  reservation  to  the  U.S. 
and  the  public  of  a  right-of-way  for  a  road 
in  a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included  in 
the  general  withdrawal  of  E.O.  No.  6910. 

Where  the  only  purpose  served  by  a  ten- 
acre  isolated  tract  of  public  land — access 
to  a  National  Forest — and  the  apparent 
principal  object  of  an  adverse  application — 
access  to  the  applicant's  land — can  both  be 
accomplished  by  a  reservation  in  the  pat- 
ent of  a  right-of-way  to  the  U.S.  and  to 
the  public,  it  is  proper  to  dispose  of  the 
tract  by  State  school  indemnity  selection, 
subject  to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the 
use  of  any  private  party  and  where  the 
Geological  Survey  has  reported  the  tract 
as  without  mineral  value,  the  Department 
of  the  Interior  prima  facie  has  authority 
to  dispose  of  the  tract  by  State  school  in- 
demnity selection.  When  an  applicant  for 
the  public  sale  of  the  same  land  as  an 
isolated  tract  protests  this  disposition  on 
the  ground  of  conflict  with  an  unpatented 
mining  claim,  located  subsequently  to  the 
classification  of  the  tract  as  suitable  for 
State  selection,  such  claimant  has  the  bur- 
den of  proving  that  her  claim  is  valid  and 
subsisting.  Thirty  days  after  notice  will 
be  allowed  for  the  claimant  to  initiate  a 
contest  against  the  State  selection.  If  she 
fails  to  do  so,  or  loses  the  contest,  the  State 
selection  may  be  approved. 
Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092489,  A-26959  (Nov. 
15,  1954) 
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Adverse  proceedings  were  directed 
against  178  placer  mining  locations  within 
the  area  withdrawn  for  the  use  of  the 
War  Department  for  the  Muroc  Bombing 
and  Gunnery  range. 

The  burden  of  proving  that  the  claims 
are  invalid  lies  with  the  Government. 

There  was  expert  testimony  to  the  effect 
that  the  mud  deposits  on  these  mining 
claims  possess  qualities  of  an  exceptional 
nature. 

Some  of  the  claims  were  declared  null 
and  void  on  the  grounds  that  minerals  were 
not  found  within  their  limits  in  a  sufficient 
quantity. 

Another  group  of  claims  were  declared 
valid  on  the  grounds  that  they  had  not 
been  abandoned.  The  two  elements  neces- 
sary to  show  abandonment  are :  (1)  Inten- 
tion to  abandon  (2)  a  clear  and  affirm- 
ative act  by  which  the  intention  is  carried 
into  effect. 

Four  claims  are  null  and  void  because 
they  were  located  subsequent  to  the  with- 
drawal. 

U.S.  v.  A.  B.  Barngrover,  et  al.,  1766925 
(Dec.  24,  1941) 

Appeal  from  decision  of  GLO  holding 
void  certain  placer  mining  claims,  which 
was  affirmed  by  the  Department  May  27, 
1943.  Motion  for  rehearing  filed.  Motion 
Denied. 

United  States  v.   Thomas  Arthur,  et  al., 
A-23628  (July  26, 1943) 

Placer  mining  claim  held  void.  Motion 
for  Rehearing  Denied. 
United  States  v.  G.  H.  McWhinnie,  et  al, 
1519582  "W\  A-23626  (Aug.  21,  1943) 

Placer  claims  held  void.  Petition  Denied. 
United  States  v.  Thomas  Arthur,  et  al., 
A-23628  (Oct.  16,  1943) 

Neither  the  width  of  the  deposit  nor  its 
sedimentary  origin  is  determinative  of 
whether  a  mining  claim  is  of  placer  or  lode 
character.  If  it  is  a  vein  or  lode  of  rock 
in  place  bearing  valuable  mineral,  it  is 
a  lode ;  if  of  some  other  form  of  valuable 
mineral  deposit,  such  as  scattered  particles 
of  gold  found  in  the  softer  covering  of  the 
earth,  it  is  a  placer  deposit. 
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Gypsum  rock  in  place  lying  between  two 
persistent  beds  of  limestone,  which  in  the 
circumstances  are  taken  as  the  hanging  and 
footwalls  of  the  gypsum  deposit,  is  to  be 
located  as  a  lode  rather  than  a  placer 
claim. 

United  States  Gypsum  Company,  Carson 
City  021908  "N",  A-24503  (July  30, 1947) 

A  placer  mining  claim  located  by  an 
employee  of  the  Bureau  of  Land  Manage- 
ment is  void. 

Where  a  placer  mining  claim  in  Alaska 
is  located  in  good  faith  but  by  mistake  for 
an  area  in  excess  of  that  permitted  by  the 
mining  laws,  the  claim  is  not  wholly  void 
but  is  invalid  only  as  to  the  excess  acreage, 
which  may  be  eliminated  from  such  portion 
of  the  claim  as  the  locator  or  locators  may 
choose. 

Where  a  placer  mining  claim  is  located 
by  a  group  of  locators  and  one  of  them 
thereby  attempts  to  secure  an  interest  in 
the  claim  that  is  prohibited  by  law,  the 
claim  is  void  not  only  as  to  such  locator 
but  also  as  to  any  co-locators  who  have 
knowledge  of  the  unlawful  action. 
Validity  of  Placer  Mining  Claim  Located 
by  Employee  of  Bureau  of  Land  Manage- 
ment, M-36088  (Aug.  28,  1951) 

Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that  no 
valuable  discovery  of  minerals  has  been 
made  on  the  claims. 

U.S.  v.  John  L.  Perkins,  et  al.,  A-26223 
(Sept.  24,  1951) 

Mineral  entry  (Sacramento  039749)  can- 
celed for  the  White  King  placer  mining 
claim  on  the  ground  that  no  discovery  of  a 
valuable  mineral  deposit  had  been  made 
on  the  claim. 

U.S.  v.  Richard  L.  Effenbeck,  et  ux.,  Sac- 
ramento 039749,  Contest  No.  5039,  A-26420 
(Aug.  20, 1952) 

A  mining  location  made  upon  land  in- 
cluded within  an  existing  airport  lease  is 
null  and  void. 

Albert  Lindemuth,  et  al.,  Anchorage  61769 
A-26429  (Oct.  14, 1952) 

Mineral  Entry  Canceled. 

Bur.  of  Land  Management  canceled  min- 
eral entry    (Blackfoot   056280)    for   four 
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placer  mining  claims  Florence  1,  2,  3  and  4, 
located  within  the  Boise  National  Forest, 
Idaho,  because  there  had  not  been  any  dis- 
covery of  valuable  mineral  deposit  on  these 
claims. 

The  Department  feels  that  the  Bur.  of 
Land  Management  decision  was  correct. 
U.S.  v.  Samuel  O.  Kerley,  Blackfoot  056280, 
Mineral  Contest  No.  5,  A-26427  (Oct.  31, 
1952) 

An  oil  placer  mining  claim  located  prior 
to  the  enactment  of  the  Mineral  Leasing 
Act  survived  after  Feb.  25,  1920,  if,  and 
only  if,  the  claim  was  a  valid  one  on  that 
date. 

The  validity  of  an  oil  placer  mining  claim 
as  of  Feb.  25,  1920,  depended  on  whether  a 
valuable  deposit  of  oil  or  gas  had  been 
discovered  on  the  claim  prior  to  that  date 
or,  if  not,  whether  work  leading  to  dis- 
covery was  being  diligently  prosecuted  on 
that  date  and  was  thereafter  continued 
with  diligence  to  the  discovery  of  a  valu- 
able oil  or  gas  deposit. 

The  test  to  be  used  in  determining 
whether  a  deposit  of  oil  or  gas  discovered 
on  an  oil  placer  mining  claim  was  valuable 
is  whether  it  was  such  a  deposit  as  would 
have  justified  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  oil  or  gas  operation  on  the  claim. 

A  record  which  merely  shows  that  a 
"Small  flow  of  gas"  was  encountered  in  a 
well  drilled  on  an  oil  placer  mining  claim 
does  not  provide  an  adequate  factual  basis 
upon  which  to  make  a  definite  finding  as  to 
whether  the  discovery  was  such  as  would 
have  justified  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  gas  operation  on  the  claim. 
United  States  v.  The  Ohio  Oil  Company, 
et  al.,  Buffalo  216058.  Contest  No.  65,  A- 
26479  (Oct.  31, 1952) 

A  mineral  claimant  who  contests  the 
issuance  of  an  oil  and  gas  lease  on  public 
lands  has  the  burden  of  proving  the  va- 
lidity of  his  claim,  and  to  bear  this  burden 
he  must  prove,  among  other  things,  a  valid 
discovery  on  his  claim. 
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Beds    of    sandstone    impregnated    with 
asphalt    which    break    the    surface    in    a 
prominent    ridge    and    extend    obliquely 
downward   into   the   earth   between   non- 
mineralized  strata  do  not  constitute  such 
a  discovery  as  is  necessary  for  the  validity 
of  a  placer  mining  claim. 
Orem  Development  Company  v.  Leo  Colder, 
et  al.,  Salt  Lake  064975,   064993,  065005, 
065115,  065Jt81,  A-26604  (Dec.  18,  1953) 
POSSESSORY  RIGHT 

Mining  locators  who  comply  with  the 
mining  laws  have  a  valuable  property 
right,  good  against  the  world  including 
the  U.S. ;  this  right  includes  the  privilege 
of  cutting  such  timber  on  the  mining  claim 
as  may  be  necessary  for  development  pur- 
poses ;  and  the  mining  right  and  incidental 
privileges  are  transferable.  Thus,  a  per- 
son could  convey  to  the  U.S.  all  the  timber 
within  the  bounds  of  their  unpatented  min- 
ing claim.  It  would  then  become  subject 
to  exchange  for  privately  owned  land 
within  a  park. 

Memorandum   (June  30,  1947) 
POWER  SITE  LANDS 

A  valid  mining  claim  cannot  be  located 
on  land  reserved  for  a  power  site  under 
the  Federal  Power  Act,  unless  the  Federal 
Power  Comm.  has  determined  that  the 
value  of  the  land  for  the  purposes  of  power 
development  will  not  be  adversely  affected 
by  such  location. 

Oscar   Haivkinson,   Spokane   1988012,   A- 
25526  (Jan.  17,  1949) 

Lands  included  within  a  power  site 
classification  are  not  open  to  mining  loca- 
tion unless  they  have  been  restored  to 
entry  pursuant  to  sec.  24  of  the  Federal 
Power  Act. 

The  classification  of  land  as  a  power 
site  by  the  Director  of  the  Geological  Sur- 
vey, which  is  approved  by  the  Secretary 
of  the  Interior,  subjects  the  land  to  dis- 
position only  as  provided  by  sec.  24  of  the 
Federal  Power  Act. 

A  withdrawal  made  subject  to  existing 
withdrawals  attaches  as  a  secondary  claim 
on  the  land  and  becomes  effective  upon 
the  revocation  of  the  earlier  withdrawal. 
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Mining  locations  made  on  lands  with- 
drawn from  such  location  are  null   and 
void. 

Vanadium  Corp.  of  America,  United  States 
Vanadium  Corp.,  A-26914  (Sept.  8,  1954) 

WITHDRAWN  LAND 

The  act  of  May  9,  1945  (56  Stat.  273), 
governs  the  exploitation  of  the  deposits  of 
silica  sand  on  the  lands  which  were  with- 
drawn by  E.O.  No.  5105. 

Nothing  in  the  act  or  in  its  legislative 
history  indicates  that  it  was  to  be  effective 
only  to  the  extent  that  the  lands  might 
remain  subject  to  the  withdrawal. 
Beverly  W.  Perkins,  Carson  City  2144066, 
A-24802  (Jan.  5, 1948) 

Gypsum  contained  in  land  which  is  cov- 
ered by  oil  and  gas  leases  issued  under  the 
Mineral  Leasing  Act  is  subject  to  disposal 
under  the  Materials  Act  of  July  31,  1947. 

The  mere  fact  that  land  containing 
gypsum  or  other  noninetalliferous  minerals 
has  been  withdrawn  from  entry  under  the 
mining  laws  does  not  make  such  gypsum 
or  other  minerals  subject  to  disposal 
under  the  Materials  Act. 
Sale  of  Gypsum  Under  Materials  Act, 
M-36044  (July  7,  1950) 

An  Alaska  homesite  application  for  land 
which  was  withdrawn  from  entry  and  re- 
served for  a  moose  range  at  the  time  when 
the  applicant  entered  and  occupied  the 
land  must  be  rejected. 

No  rights  to  land  are  created  under  the 
mining  laws  by  prospecting  thereon. 

Mining  locations  on  land  which  is  with- 
drawn from  such  locations  are  invalid. 
Joseph     Secora,    Anchorage    015^12,     A- 
26230  (July  30, 1951) 

Only  land  upon  which  a  valuable  mineral 
deposit  has  been  discovered  may  be  pat- 
ented under  the  mining  laws. 

A  departmental  decision  that  a  mining 
claim  is  invalid  for  lack  of  discovery  of  a 
valuable  mineral  deposit  is  conclusive  as 
of  that  time,  and  binds  all  persons  rep- 
resented in  the  proceedings,  together  with 
their  successors  in  interest. 

Where  a  claimant  has  not  relocated  a 
claim  held  invalid  by  a  prior  decision,  or 
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made  a  subsequent  discovery  of  a  valuable 
mineral  deposit  on  the  claim,  the  prior 
decision  is  conclusive  as  to  the  invalidity 
of  the  claim. 

Where  land  included  within  a  mining 
claim  has  been  withdrawn  after  a  decision 
holding  the  mining  claim  to  be  invalid  for 
lack  of  a  discovery,  events  transpiring 
after  the  date  of  the  withdrawal  which 
relate  to  the  mineral  character  of  the  land 
cannot  be  availed  of  by  the  claimant  to 
establish  the  validity  of  his  claim. 
United  States  v.  Onelcama  Realty  Co.,  Inc., 
Phoenix  086296,  Arizona  0156,  A-26466 
(Oct.  24, 1952) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  for  appeal. 

The  fact  that  the  Indians  of  the  Col- 
ville  Reservation  voted  on  Apr.  6,  1935,  to 
exclude  themselves  from  the  operation  of 
the  Indian  Reorganization  Act,  and  thus 
made  it  impossible  to  accomplish  the  pur- 
pose for  which  the  withdrawal  of  their 
surplus  lands  had  been  made  in  1934,  did 
not  terminate  the  withdrawal  as  to  such 
lands. 

A  mineral  location  on  land  withdrawn 
from  such  location  is  invalid. 
Consolidated    Mines    and    Smelting    Co., 
Ltd.  66022  (Washington)  SF  66 W,  661  J,8, 
A-27019  (July  28, 1954) 

Where  there  is  no  showing  that  land  in- 
cluded in  a  mining  claim  is  subject  to  min- 
ing location,  it  is  premature,  in  a  proceed- 
ing to  determine  the  validity  of  the  claim, 
to  consider  whether  the  land  is  mineral  in 
character  or  whether  a  valid  discovery  has 
been  made  on  the  claim. 

The  Secretary  of  the  Interior,  in  the 
exercise  of  his  supervisory  authority,  may 
assume  jurisdiction  of  any  proceeding  in- 
volving a  claim  to  public  land  and  make 
any  determination  necessary  to  the  proper 
disposition  of  the  claim. 

Lands  included  within  a  power  site 
reserve  or  a  power  project  affected  by  sec. 
24  of  the  Federal  Power  Act  and  lands  with- 
drawn by  the  Secretary  of  the  Interior 
from  all  forms  of  appropriation  under  the 
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WITHDRAWN  LAND — Continued 
public  land  laws  are  not  subject  to  the 
operation  of  the  mining  laws. 

While  such  lands  remain  so  withdrawn, 
no  rights  under  the  mining  laws  can  be 
initiated  on  them. 

United  States  v.  Wilmot  D.  Everett,  et  al., 
Contest  No.  7-27,  A-27010  (Aug.  30,  1954) 

Lands  included  within  a  power  site 
classification  are  not  open  to  mining  loca- 
tion unless  they  have  been  restored  to  en- 
try pursuant  to  sec.  24  of  the  Federal  Power 
Act. 

The  classification  of  land  as  a  power  site 
by  the  Director  of  the  Geological  Survey, 
which  is  approved  by  the  Secretary  of  the 
Interior,  subjects  the  land  to  disposition 
only  as  provided  by  sec.  24  of  the  Federal 
Power  Act. 

A  withdrawal  made  subject  to  existing 
withdrawals  attaches  as  a  secondary  claim 
on  the  land  and  becomes  effective  upon  the 
revocation  of  the  earlier  withdrawal. 

Mining  locations  made  on  lands  with- 
drawn from  such  location  are  null  and 
void. 

Vanadium  Corp.  of  America,  United  States 
Vanadium  Corp.,  A-26914  (Sept.  8,  1954) 

NATIONAL  CAPITAL  PARKS 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress)  for  damage  caused  by  negli- 
gence of  Govt,  employee  while  operating 
Govt,  vehicle. 

Irma    Wiedemann,    M-34548     (Nov.     25, 
1946) 

Since  the  operation  of  the  "Bicycle 
Rental  Unit"  in  East  Potomac  Park  is  cov- 
ered by  the  existing  contract  with  Govern- 
ment Services,  Inc.,  the  privilege  of 
operating  that  concession  cannot  be  taken 
away  from  GSI  so  long  as  the  contract 
remains  in  force  and  GSI  is  willing  to, 
and  does,  render  satisfactory  service 
thereunder. 

It  is  for  the  Secretary  to  determine 
whether  a  contract  for  bicycle  rental 
operations  at  another  location  in  the 
National  Capital  Parks  system  shall  be 
granted  to  a  concessioner  other  than  GSI, 
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and  the  Secretary's  determination  on  the 
point  will  be  binding  upon  GSI. 
Operation  of  Bicycle  Concession  Facilities 
in  East  Potomac  Park,  M-35036  (Mar.  31, 
1948) 

Operation  of  bicycle  concession  facilities 
in  East  Potomac  Park. 
Memorandum  (Apr.  13,  1948) 
See  also  M-35036  (Mar.  31,  1948) 

The  Assignment  of  the  National  Capital 
Park  and  Planning  Commission  prior  to 
Apr.  29,  1942,  of  park  areas  in  the  Dist. 
of  Col.  to  the  control  of  the  D.C.  Commis- 
sioners for  playground  purposes  did  not 
divest  the  National  Park  Service  of  its 
jurisdiction  over  such  assigned  areas  for 
other  purposes. 

The  continued  use  for  playground  pur- 
poses of  those  park  areas  which  were  the 
subjects  during  the  period  between  June  6, 
1924,  and  Apr.  29,  1942,  of  assignments  to 
the  control  of  the  D.C.  Commissioners  for 
playground  purposes  is  contingent  upon 
the  making  of  an  agreement  or  agreements 
between  the  National  Park  Service  and 
the  D.C.  Recreation  Board  respecting  such 
use. 

Use  of  Park  Areas  in  the  District  of  Colum- 
bia for  Public  Recreation,  M-34693  (Aug.  2, 
1948) 

As  the  Interior  Department  does  not 
operate  any  of  the  businesses  mentioned  in 
the  antidiscrimination  laws  enacted  by  the 
D.C.  Legislative  Assembly  in  1872  and  1873, 
those  laws  could  have  no  applicability  to 
the  personnel  of  the  Dept. 

Persons  who  conduct  on  park  lands  in 
the  D.C,  under  concession  contracts  with 
this  Department,  businesses  of  the  types 
mentioned  in  the  1872  and  1873  antidis- 
crimination laws  of  the  D.C.  Legislative 
Assembly  are  subject  to  a  fine  or  imprison- 
ment, or  both,  and  to  the  forfeiture  of  their 
right  to  do  business  on  the  park  lands  if 
they  discriminate  against  any  customer 
or  would-be  customer  on  the  basis  of  race, 
color,  creed,  or  national  origin. 
District  of  Columbia  Antidiscrimination 
Laws,  M-36026  (Feb.  13,  1950) 

Persons  who  use  the  public  parks  in  the 
Dist.  of  Columbia  are  "invitees,"  and  they 
are  entitled  to  expect  that  Govt,  employees 
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who  maintain  the  parks  will  use  due  care 
in  keeping  the  parks  reasonably  safe  for 
public  use. 

Govt,  personnel  cannot  reasonably  be  ex- 
pected to  maintain  the  lawns  of  public 
parks  in  a  perfectly  smooth  condition,  so 
that  pedestrians  may  walk  upon  them  at 
night  without  exercising  caution  in  rela- 
tion to  the  possible  existence  of  minor 
depressions. 

A  pedestrian  who  leaves  a  roadway  to 
stroll  at  night  over  the  lawn  of  a  public 
park  is  under  a  duty  to  walk  with  caution, 
and  the  Govt,  is  not  liable  for  a  personal 
injury  which  the  pedestrian  sustained 
when  she  fell  at  a  place  where  there  was 
a  slight  depression  in  the  surface  of  the 
lawn. 

Mrs.  Eleanor  M.  Mauney,  T-321  (Nov.  21, 
1950) 

Theodore  Roosevelt  Island  in  the  Po- 
tomac River  which  was  donated  and 
dedicated  to  the  U.S.  by  the  Roosevelt 
Memorial  Association  for  specified  park 
purposes  subject  to  a  condition  that  no 
development  inconsistent  with  these  pur- 
poses be  executed  without  the  Associa- 
tion's consent,  and  which  was  accepted  by 
Congress  for  such  purposes  and  subject 
to  the  said  condition,  may  not  under  ex- 
isting legislation  be  diverted  to  an  incon- 
sistent use  without  the  consent  of  the 
dedicator. 

Building  a  bridge  across  Theodore 
Roosevelt  Island,  using  the  island  for 
foundation  purposes,  is  a  use  inconsistent 
with  the  purpose  of  the  dedication. 

Money  appropriated  by  Congress  to  the 
District  of  Columbia  under  the  heading 
"Capital  Outlay,  Street  and  Bridge  Divi- 
sions" may,  in  the  absence  of  additional 
legislation,  be  lawfully  used  in  connection 
with  the  mere  planning  of  a  bridge  across 
Theodore  Roosevelt  Island. 

In  view  of  the  terms  of  the  dedication 
to  the  U.S.  for  park  purposes  by  the  Roose- 
velt Memorial  Association  of  Theodore 
Roosevelt  Island,  and  of  the  act  of  Con- 
gress authorizing  acceptance  of  the  Island, 
Congress  cannot,  lacking  consent  of  the 
Association,  authorize  construction  of  a 
bridge  across  the  island  using  a  part  of  the 
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island  for  foundation  purposes,  without 
obligating  the  U.S.  to  pay  just  compensa- 
tion to  the  Association  for  its  interest  in 
the  island  thus  taken  away. 
Theodore  Roosevelt  Island,  M-36179  (July 
13,  1953) 

NATIONAL  PARK  SERVICE 
GENERALLY 

If  the  reservation  in  deed  dated  Feb.  4, 
1896,  from  Gettysburg  Battlefield  Memo- 
rial Association  is  binding  on  U.S.  granting 
right-of-way  to  widow  and  heirs  of  Ed- 
ward Menchey,  does  the  present  owner  of 
land  abutting  reservation  have  a  valid 
claim  for  access  to  Wainwright  Ave.,  or 
can  the  Nat.  Pk.  Serv.  properly  limit  use 
of  right-of-way  for  express  purpose  of  ac- 
cess to  Menchey 's  Spring? 

Pennsylvania  courts  have  held  that  an 
easement  created  by  deed  can  ordinarily 
be  removed  by  a  grant  of  like  dignity. 
However,  easement  may  be  lost  by  aban- 
donment or  non-user  coupled  with  adverse 
possession. 

Reports  of  Superintendent  of  area  on 
right-of-way  indicates  it  was  used  probably 
for  foot  travel  and  that  no  residence  has 
been  on  the  tract  known  as  the  Strick- 
houser  tract  since  1896,  etc. 

On  basis  of  record  presented  it  is  be- 
lieved Govt,  could  successfully  maintain 
position  that  easement  was  lost  by  aban- 
donment or  non-user  and  adverse  posses- 
sion. 

Memoranda  re  Fred  Strickhouser's  Claim 
of  Access  to  Wainwright  Avenue. 
Memorandum  (Feb.  18,  1944) 

Status  of  the  Hondius-Beaver  pipeline 
and  water  rights  at  Rocky  Mountain  Na- 
tional Park. 

Memorandum  (Jan.  9,  1945) 

Claim  for  damage  to  property  and  per- 
sonal injury. 

Mrs.   Marion  Lybeck-Clarence   R.    Olsen 
M-3388S   (Jan.  24,  1945) 

Claim  for  damage  to  property. 
E.  W.  Hoyt,  M-33805  (Feb.  3, 1945) 
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Roads  crossing  the  Natchez  Trace  Park- 
way in  Mississippi. 
Memorandum  (Feb.  22,  1945) 

Does  the  NPS  or  the  State  of  Virginia 
have  jurisdiction  over  U.S.  Highway  33 
and  U.S.  Highway  211  within  the  bound- 
aries of  the  park? 

Does  the  Park  Superintendent  have  au- 
thority to  impound  trespassing  stock  and 
charge  the  cost  of  impounding  against  the 
owner,  or  must  such  trespasses  be  han- 
dled by  complaint  in  the  U.S.  Commis- 
sioner's court? 
Memorandum  (Feb.  24,  1945) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  in  the  absence  of  negligence 
by  a  Govt,  employee. 
Solicitor's  Opinion,  M-33785  (Feb.  28, 1945) 

Whether  field  offices  of  the  National  Park 
Service  may  purchase  books  and  periodi- 
cals for  field  use  without  regard  to  the  ap- 
propriation limitation  in  the  Interior  De- 
part incut  Appropriation  Act,  1945,  for  the 
purchase  of  books  and  periodicals. 
Memorandum  (Mar.  8,  1945) 

The  proper  interpretation   of  sec.   2.23 
of  the  General  Regulations  relating  to  dis- 
orderly conduct. 
Memorandum    (Mar.  13,  1945) 

Authority  to  make  alterations  and  re- 
pairs to  an  existing  dam  acquired  by  the 
U.S.  as  a  part  of  the  works  of  the  Chesa- 
peake and  Ohio  Canal. 

Nature  and  quality  of  title  required  by 
Govt,  where  permanent  improvements  con- 
templated— Expenditure  of  Funds  where 
easement  in  perpetuity  acquired — Acquisi- 
tion of  easement  by  prescription — Right  of 
ownership  of  easement  to  enter  servient 
estate  to  make  repairs  to  dam. 

Solicitor's    Opinion,    M-33993     (Mar.    31, 
1945) 

Claim  for  damage  to  property. 
Capt.   Robert   McFarlane,    U8N,   M-34018 
(Apr.  3,  1945) 
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Claim  for  damage  to  property. 
Mrs.    G.   H.   Reynolds,    M-33906    (Apr.   9, 
1945) 

Legality  of  WAE  employee  holding  elec- 
tive office  as  clerk  for  school  district. 
Memorandum  Opinion  (Apr.  14,  1945) 

Maintenance  of  certain  roads  and  trails 
situated    outside    of    the    boundaries    of 
Rocky  Mountain  National  Park. 
Memorandum  (May  20,  1945) 

Contracts — Administrative  Findings. 

Solicitor's    Opinion,    M-33807     (May    21, 
1945) 

Claim  for  damage  to  property. 

Joe  T.  Bruce,  M-34059  (May  25,  1945) 

Whether  ER  and  FFF  funds  may  be  ex- 
pended in  fighting  fires  that  occur  on  or 
threaten  lands  within  Canyon  de  Chelly 
National  Monument. 

Memorandum   (June  4,  1945) 

Issuance  of  grazing  permits  for  the 
Jackson  Hole  National  Monument  area 
during  the  1945  season. 

Memorandum  (June  8,  1945) 

Whether  title  to  the  site  of  the  "Start 
Westward  of  the  United  States"  Memorial 
has  been  transferred  to  the  U.S. 
Memorandum  (June  19,  1945) 

Claim  for  damage  to  property. 

Lt.  Col.  Asa  W.  Chandler,  M-34114  (June 
21,  1945) 

Claim  for  damage  to  property. 
Oscar  L.  Taylor,  M-34090  (June  26,  1945) 

Whether  National  Park  Service  funds 
may  be  spent  to  reimburse  the  Public 
Health  Service  for  a  survey  and  recommen- 
dations relating  to  sanitary  practices  and 
conditions  on  land  subject  to  Jackson  Lake 
Reservoir. 
Memorandum   (June  30,  1945) 
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Beaching  of  a  barge  off  the  shore  of  Fort 
McHenry  National  Monument  and  Historic 
Shrine. 
Memorandum  (July  18,  1945 

Jurisdiction  over  private  lands  in  Yo- 
semite  National  Park.   Application  for  a 
State  liquor  license. 
Memorandum  (July  19,  1945) 

Whether  the  "services  of  road-mainte- 
nance equipment"  offered  by  local  road 
authorities  may  be  accepted  in  maintaining 
roads  within  recreational  demonstration 
areas. 
Memorandum  (July  27,  1945) 

Recommendations  as  to  what  action 
should  be  taken  toward  accepting  the  ces- 
sion of  exclusive  jurisdiction  made  by  the 
act  of  the  Washington  Legislature  ap- 
proved Mar.  15,  1945,  over  lands  added  to 
Olympic  National  Park. 
Memorandum   (July  31,  1945) 

Questions  concerning  (1)  the  identifica- 
tion of  a  collection  of  frogs,  toads,  and 
snakes  in  alcohol  now  in  Glacier  National 
Park,  and  (2)  additional  field  studies  of 
birds  and  mammals  in  the  Park. 
Memorandum   (Aug.  1,  1945) 

Legislative  history  of  that  part  of  sec. 
4  of  the  act  of  Mar.  4, 1940,  relating  to  the 
establishment  of  Kings  Canyon  National 
Park  which  provides  that  "No  privileges 
shall  be  granted  for  a  period  in  excess  of 
five  years." 
Memorandum  (Aug.  13,  1945) 

Suggestion  that  it  would  be  desirable  for 
the  interested  agencies  to  recommend  to  the 
Department  that  the  Apr.  20,  1944,  agree- 
ment concerning  grazing  in  Boulder  Dam 
National  Recreational  Area  be  vacated  and 
the  agencies  directed  to  proceed  in  accor- 
dance with  the  Sept.  3,  1943,  agreement. 
Memorandum   (Aug.  29,  1945) 

Claim  for  damage  to  property. 
Solicitor's    Opinion,    M-34132     (Aug.    30, 
1945) 
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The  possibility  of  the  acquisition  by  the 
National  Park  Service  of  certain  lands  at 
Fort  Scriven,  Georgia,  recently  declared 
surplus  by  the  War  Department,  for  sub- 
sequent transfer  to  the  State  of  Georgia 
for  State  park  purposes. 
Letter  to  Director  of  State  Parks  of  Geor- 
gia (Oct.  4,  1945) 

S.  953  which  proposes  to  grant  to  the 
State  of  Illinois  all  right,  title  and  interest 
of  the  U.S.  in  and  to  the  right-of-way  of 
the  Illinois  and  Michigan  Canal  and  the 
90  feet  of  land  on  each  side  of  the  canal. 
Memorandum  (Oct.  4,  1945) 

Acquisition  from  the  State  of  Michigan 
of  title  or  jurisdiction  to  the  submerged 
lands  within  the  4% -mile   limit  at   Isle 
Royale  National  Park. 
Memorandum  (Oct.  15,  1945) 

Extent  of  control  which  the  NPS  might 
exercise  over  the  installation  of  power 
transmission  lines  along  State  highways 
where  they  cross  the  Natchez  Trace  Park- 
way in  Mississippi. 
Memorandum  (Oct.  22,  1945) 

Proposal  that  concession  contracts  pro- 
vide for  the  physical  properties  and  equip- 
ment of  the  concessioner  to  become  the 
property  of  the  U.S.  upon  the  termina- 
tion of  the  contract,  the  concessioner  be- 
ing permitted  to  retain  excess  profits  as 
reimbursement  for  his  investment  in  the 
properties. 
Memorandum  (Nov.  1,  1945) 

Obligation  of  the  National  Park  Service 
to  maintain  the  monuments  in  military 
parks. 
Memorandum  (Nov.  8,  1945) 

Interpretation  of  the  effect  of  the  Execu- 
tive order  of  Apr.  17,  1926,  withdrawing 
public  lands  containing  springs  or  water 
holes  for  public  use.  Could  it  be  construed 
to  deny  access  to  persons  seeking  to  obtain 
private  water  rights  to  any  source  of  water 
supply  adequate  for  more  than  one  family? 
Memorandum  (Nov.  13,  1945) 
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Whether  the  Alaska  Railroad  has  funds 
which  may  be  used  for  the  construction 
and  operation  of  tourist  facilities  in  Mount 
McKinley  National  Park. 
Memorandum  (Nov.  13,  1945) 

Collection  of  a  fee  from  Warner  Broth- 
ers Pictures,  Inc.,  for  the  filming  of  a  mo- 
tion picture  in  Yosemite  National  Park. 
Memorandum  Nov.  19,  1945) 

Whether  the  withdrawals  made  by  Ex- 
ecutive order  of  July  11,  1919,  for  Power 
Site  Reserve  No.  721,  Yampa  River,  Colo., 
is  still  effective  as  to  the  lands  included 
within  Dinosaur  National  Monument  by 
Proclamation  No.  2290,  July  14,  193S. 
Memorandum  (Nov.  20,  1945) 

Determination  of  damages   suffered  by 
the  Govt,  through  the  removal  of  timber 
on  land  through  which  the  U.S.  has  a  scenic 
easement. 
Mi  inorandum   (Dec.  12.  1945) 

Federal  exclusive  jurisdiction  over  Ha- 
waii National  Park.  Governor  should  be 
notified  of  our  police  jurisdiction  over  the 
Park. 
Memorandum  (Dec.  13,  1945) 

Limitation  of  trips  on  Evergreen  Trail- 
ways  not  to  affect  chartered  trips  for  mili- 
tary personnel. 
Memorandum  (Dec.  20, 1945) 

Claim  for  damage  to  property. 
Solicitor's  Opinion,  M-34279  (Jan.  3, 1946) 

Claim  for  damage  to  property. 
Solicitor's  Opinion,  M-34294  (Jan.  8,  1946) 

Funds  for  the  construction  of  an  addi- 
tion to  the  Executive  Mansion,  to  be 
expended  as  the  President  may  determine. 
Construction  of  Addition  to  the  White 
House  (Jan.  23, 1946) 

Schedule  of  fees  and  operating  arrange- 
ments at  the  Franklin  D.  Roosevelt 
Library   and   the   Home   of   Franklin    D. 
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Roosevelt  National  Historic   Site  as  out- 
lined in  memo  of  Dec.  20,  1946. 
Memorandum  (Feb.  1, 1946) 

Memo  of  Jan.  IS,  1946,  requests  opinion 
re  statement  in  Wingate's  memo  of 
Dec.  12,  1945,  for  Regional  Director,  Re- 
gion Four,  that  private  lands  within  area 
authorized  to  be  added  to  Hawaii  Na- 
tional Park  by  act  of  June  20,  1938,  might 
be  acquired  by  Hawaii  by  exchange  for 
public  lands. 
Memorandum  (Feb.  18,  1946) 

By  recent  amendment  to  general  regu- 
lations, issued  by  the  Secretary  on  Dec.  4, 
1945,  the  proprietor,  owner,  or  operator 
and  the  employees  of  any  hotel,  inn,  lodge, 
or  other  place  of  public  accommodation 
within  areas  administered  by  this  Service 
are  prohibited  from  discriminating  against 
any  person  or  persons  because  of  race, 
creed,  color,  or  national  origin. 

This  could  be  extended  to  private  lands 
in  those  parks  because  the  States  have 
ceded  exclusive  jurisdiction  with  respect 
to  them,  including  private  lands,  to 
the  U.S. 
Memorandum  (Feb.  18, 1946) 

Memo  of  Feb.  18  to  Custodian  of  Joshua 
Tree  National  Monument  re  interpreta- 
tion of  sec.  2.31(b)  of  the  General  Rules 
and  Regulations,  which  relates  to  engaging 
in  business  within  NPS  areas. 

We  are  in  agreement  that  this  section 
does  not  require  a  private  landowner 
within  a  park  or  monument  area  to  secure 
permission  to  engage  in  business  and  that 
the  inclusion  of  General  Rules  and  Regu- 
lations provides  that  owners  of  private 
lands  within  limits  of  any  park  or  monu- 
ment are  entitled  to  full  use  and  enjoy- 
ment thereof. 
Memorandum  (Feb.  26, 1946) 

Enactment  of  proposed  legislation  to  re- 
vise boundaries  of  Joshua  Tree  National 
Monument. 

It  appears  that  some  of  the  lands  pro- 
posed for  retention  in  the  Monument  are 
still  unsurveyed  and  there  is  uncertainty 
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as  to  correctness  of  some  of  the  maps  on 
which  revised  boundaries  of  the  Monument 
are  described  .  .  .  status  of  some  public 
lands  fall  within  general  purview  of 
GLO  .  .  .  views  requested. 
Memorandum  (Mar.  11, 1946) 

Liability  of  Oregon  Caves  Resort,  Inc., 
for  payment  of  certain  taxes  assessed  by 
Josephine  County,  Oregon. 

The  corporation  should  take  whatever 
steps  may  be  considered  necessary  to  ab- 
solve itself  from  payment  of  the  taxes  as- 
sessed by  the  county  against  the  buildings. 
Memorandum  (Mar.  22, 1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922.  Damage  Claim  Opinion. 
Solicitor's  Opinion,  M-34410  (Mar.  25, 
1946) 

Proposal  by  the  Army  Engineers  to  con- 
struct a  pipeline  and  power  transmission 
line  across  the  Otowi  section  of  Bandelier 
National  Monument. 

The  matter  should  be  determined  by  the 
Secretary.  Application  and  maps  should  be 
transmitted  to  the   Secretary  of  the  In- 
terior through  the  Secretary  of  War. 
Memorandum  (Mar.  28, 1946) 

Claim  should  be  allowed,  damage  hav- 
ing been  caused  by  the  negligence  of  a 
Government  employee. 
George  Walker,  M-34389  (Apr.  4,  1946) 

Discusses  the  proposal  to  establish  an 
office  in  Estes  Park,  Colorado,  for  pur- 
pose of  operating  an  Automobile  Drive-Ur- 
Self  system  by  C.  J.  Harrison.  The  regula- 
tions for  use  of  park  roads  is  that  the  na- 
tional parks  are  not  open  to  commercial 
uses,  except  as  may  be  necessary  in  the 
judgment  of  the  Secretary  of  the  Interior 
to  satisfactorily  provide  accommodations 
and  conveniences  for  the  public.  Under 
present  regulations,  cars  rented  by  the 
day  from  a  rental  agency  located  in  Estes 
Park  or  vicinity  would  be  denied  use  of 
the  park  roads  in  Rocky  Mountain  Na- 
tional Park.  Cars  rented  for  periods  of  a 
week  or  more  would  be  carefully  scruti- 
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nized  as  to  primary  object  of  the  rental  of 
the  car. 
Memorandum  (Apr.  4,  1946) 

All  roads  within  the  Hawaii  National 
Park  are  under  the  exclusive  jurisdiction 
of  the  Park  Service.  Solicitor's  Opinion  M- 
15172,  Mar.  28,  1925,  holds  this  and  the  act 
of  Apr.  19,  1930,  conclusively  settles  it. 
Memorandum  (Apr.  16, 1946) 

Discusses  jurisdictional  status  of  Fort 
Jefferson  National  Monument,  Florida.  By 
act  of  Congress,  Mar.  3, 1845,  the  land  was 
included  in  the  territory  admitted  into  the 
Union  as  the  State  of  Florida.  The  laws 
of  Florida  are,  in  general,  applicable  to  the 
area  and  the  Sheriff  of  Monroe  County 
would  have  jurisdiction  involving  violation 
of  State  laws.  However,  the  exercise  of 
such  jurisdiction  has  been  infrequent  and 
because  of  its  isolated  location  and  because 
there  are  no  private  properties  on  the  is- 
lands, being  federally  owned,  they  are 
subject  to  jurisdiction  of  the  U.S.  also. 
Letter  to  Capt.  S.  R.  Melvin,  U.S.  Military 
Academy  Infantry  Detachment,  West 
Point,  N.Y.    (Apr.  24,  1946) 

A  State  Explosive  Act  is  inoperative 
within  a  Park  area. 

Tbe  NPS  has  special  requirements  for 
construction  and  use  of  explosive  maga- 
zines which  conform  with  the  latest  edi- 
tion of  the  DuPont  Blasters  Handbook. 
Memorandum  (May  10, 1946) 

Facilities  from  the  Georgetown  Wayside 
Recreational  Demonstration  Area  may  be 
moved  to  a  State  park  area  in  a  more 
populous  section.  The  facilities  are  still 
subject  to  the  Govt's,  right  of  reversion 
and  title  to  the  land,  if  unused,  will  revest 
in  the  U.S.  in  three  years. 
Memorandum  (May  14, 1946) 

Discusses  proposed  donation  to  the  U.S. 
by  the  State  of  Iowa  of  the  lands  necessary 
for  the  establishment  of  the  Indian  Mounds 
National  Monument.  The  Act  of  the  Gen- 
eral Assembly  of  Iowa  of  Apr.  21,  1941, 
does  not  authorize  the  conveyance  of  a 
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headquarters  site  in  the  town  of  McGregor. 
Since  the  headquarters  site  is  necessary 
the  conveyance  of  lands  should  not  be  ac- 
cepted for  the  Monument  without  the 
headquarters  site.  A  conveyance  in  the 
form  of  a  patent  from  the  State  of  Iowa 
to  U.S.  and  its  assigns  will  be  legally  suf- 
ficient, provided  the  instrument  has  the 
effect  of  vesting  valid  title  to  the  lands  in 
the  United  States. 
Memorandum  (May  14.  1946) 

Discusses  proposed  lease  to  be  used  in 
granting  a  25-year  lease  of  a  tract  of  land 
in  the  Lake  Texoma  Recreational  Area  to 
the  Boy  Scouts  of  America.  Points  that  au- 
thority cited  in  lease  limits  leasing  of  lands 
by  Secretary  to  a  period  of  not  more  than 
5  years.  Correct  authority  should  be  cited 
as  sec.  4,  act  of  Dec.  22,  1944  (58  Stat.  887, 
889),  wThich  authorizes  Secretary  of  War 
to  lease  lands  in  reservoir  areas  for  such 
periods  and  upon  such  terms  as  he  may 
deem  reasonable.  Also,  lease  should  be 
amended  to  stated  administration  and  en- 
forcement of  lease  assigned  to  NPS  of  the 
Dept.  of  the  Interior,  and  that  the  lessees 
will  be  required  to  comply  with  all  Federal 
laws  and  regulations  in  force  and  which 
may  hereafter  be  enacted  or  promulgated 
for  the  administration  of  the  reservoir 
area. 
Memorandum  (May  20. 1946) 

Discusses  the  question  of  jurisdiction  in 
Boulder  Dam  National  Recreational  Area 
and  the  Shasta  Dam  and  Millerton  Lake 
areas.  Fundamentally  there  is  no  distinc- 
tion as  to  the  nature  and  extent  of  the 
Service's  administrative  jurisdiction  in 
the  two  areas.  The  Bur.  of  Reclamation 
has  primary  administrative  jurisdiction  in 
the  areas  and  this  Service  acts  merely  as 
the  agent  of  the  Bureau  in  administering 
recreational  uses  therein  since  the  domi- 
nant purpose  contemplated  by  the  statu- 
tory authorizations  for  the  projects  is  the 
storage,  release  and  utilization  of  water  for 
reclamation  of  arid  lands. 
Memorandum  (May  20, 1946) 

Discusses  question  of  ownership  of  the 
lake  bottom  within  the  authorized  bound- 
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aries  of  Isle  Royale  National  Park.  The 
courts  have  held  that  some  form  of  title  is 
held  by  the  bordering  States  in  trust  for 
the  public,  subject  to  the  rights  of  navi- 
gation, hunting  and  fishing.  With  respect 
to  Great  Lakes,  House  Jt.  Res.  225  would 
serve  as  a  recognition  by  Congress  of  the 
State's  complete  title  to  the  lake  bottom. 
The  submerged  lands  oil  dispute  before 
the  U.S.  Sup.  Ct.  may  have  a  bearing  on 
the  question  of  title  to  the  submerged 
lands  at  Isle  Royale. 
Memorandum  (May  29, 1946) 

Discusses  question  of  extent  of  Federal 
jurisdiction  into  the  waters  adjacent  to 
Channel  Islands  National  Monument  and 
the  rocks  and  islands  involved  in  Recrea- 
tional Withdrawal  No.  51.  Channel  Islands 
National  Monument  was  established  pur- 
suant to  Proclamation  of  Apr.  26,  1938, 
which  should  be  construed  to  grant  admin- 
istrative jurisdiction  to  the  NPS  with  re- 
spect to  the  lands  described  therein  only  to 
high  water  mark.  Therefore,  NPS  has  no 
jurisdiction  over  the  waters  adjacent  to 
Channel  Islands  National  Monument. 
Whether  there  is  Federal  ownership  over 
these  waters  involves  Federal  ownership  of 
submerged  coastal  lands,  and  related  to  the 
submerged  oil  lauds  dispute  before  the 
Supreme  Court.  Regarding  the  rocks  and 
islands  off  Point  Lobos,  the  NPS  has  no 
administrative  jurisdiction  over  these 
lands  or  the  waters  adjacent  to  them. 
Memorandum  (May  31, 1946) 

Discusses  jurisdiction  over  Channel 
Islands  National  Monument  and  the  rocks 
and  islands  adjacent  to  Point  Lobos,  Cali- 
fornia. It  is  not  clear  as  to  whether  the 
State  or  the  U.S.  has  jurisdiction  over  the 
rocks  and  islands  involved  in  Recreational 
Withdrawal  No.  51.  If  they  are  simply 
public  lands  in  a  withdrawal  status,  the 
General  Land  Office  has  complete  jurisdic- 
tion over  them  and  could  prevent  the  State 
officials  from  killing  wildlife  on  the  rocks 
and  islands.  It  is  clear  that  the  Federal 
Govt,  as  proprietor  of  the  lands,  has  the 
exclusive  right  to  kill  and  take  wildlife 
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from   its   own   premises   and   may  forbid 
others  from  doing  so. 
Memorandum  (June  3, 1946) 

In  discussion  of  the  above,  it  developed 
that  the  State  feared  it  would  be  required 
to  maintain  the  camping  areas  as  they  were 
at  the  time  of  transfer,  or  the  area  would 
revert  to  the  U.S.  in  accordance  with  the 
"reversionary  clause"  required  to  be  in- 
cluded in  the  deed. 

It  was  suggested  that  qualifying  lan- 
guage might  be  included  in  the  deed  with 
respect  to  the  number  of  areas  to  be  oper- 
ated by  the  State.  The  Acting  Director 
advises  against  this. 

Transfer  of  Mendocino  Woodlands  Recrea- 
tional Demonstration  Area  to  the  State  of 
California  (June  4,  1946) 

A.  James  Caldwell,  upon  learning  that 
quit-claim  deeds  made  out  to  the  State 
for  lands  in  Santa  Fe  River  Park  had 
never  been  recorded,  filed  for  record  deeds 
to  part  of  the  land. 

It  would  appear  that  the  deeds  to  Cald- 
well were  secured  from  the  grantors  of 
the  State,  who  had  already  divested  them- 
selves of  title.  Also,  the  title  might  be 
established  through  adverse  possession. 
However,  it  is  a  matter  for  the  State 
Attorney  General. 

Santa  Fe  River  Park — State  of  New 
Mexico  (June  6,  1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  in  the  absence  of  negligence 
by  a  Govt,  employee. 

Ralph  31.  Christiansen,  M-34368  (June  18, 
1946) 

The  Federal  Registration  Board  is  not 
a  statutory  body.  As  a  matter  of  law  the 
Board  may  be  increased  to  six  members. 
As  a  question  of  policy  it  should  be  pointed 
out  that  it  will  bring  political  notice  of 
possible  posts  to  fill. 

Proposal  to  Increase  the  Federal  Registra- 
tion Board  at  Hot  Springs  National  Park 
(June  20, 1946) 

Lands  being  acquired  belong  to  private 
persons  and  is  to  be  acquired  with  funds 
held  by  North  Carolina  Park  Commission. 
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Title  must  be  taken  in  the  name  of  the 
State  of  North  Carolina.  Since  non-Federal 
funds  are  being  used,  options  need  not  be 
submitted  to  the  Department. 
Proposed  Acquisition  of  Lands  for  Addi- 
tion to  Great  Smoky  Mountains  National 
Park  (June  26, 1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28, 1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee  act- 
ing within  the  scope  of  his  employment. 
Mrs.  Ruth  P.  Austin,  M-34508  (June  28, 
1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28, 1922,  damage  having  been  caused 
by  the  negligence  of  an  employee  of  the 
Govt,  acting  within  the  scope  of  his  employ- 
ment. 
Paul  Billings,  M-34504  (June  28,  1946) 

If  the  National  Park  Trust  Fund  Board 
approves  the  use  of  interest  from  trust 
funds  for  the  purchase  of  land  for  the 
Mt.  McKinley  National  Park,  that  approval 
has  the  effect  of  "donating"  the  funds  to 
the  Secretary  to  acquire  the  land  in  ques- 
tion. 

Authority  to  Acquire  Morino  Property  in 
Mt.  McKinley  National  Park  (July  18, 
1946) 

Are  establishments  operated  on  private 
lands  within  Glacier  Park  required  to  se- 
cure State  licenses  to  operate  cocktail 
lounge  or  retail  liquor  store? 

The  Secretary  has  authority  to  regu- 
late sale  of  liquor  on  private  lands  within 
a  national  park  (M-28150). 

The  State  tax  on  liquor  is  in  aid  of  police 
power  and  not  merely  regulatory,  so  that 
it  is  applicable  to  those  selling  liquor  in 
the  Park. 

Sellers  of  liquor  within  the  Park  do  not 
have  to  purchase  their  stock  from  State 
liquor  stores  as  they  are  not  "licensees." 
Sale  of  Liquor  in  Glacier  National  Park 
(July  24,  1946) 

Does  the  limitation  of  amounts  for  main- 
tenance of  roads  outside  national  parks 
and  monuments  contained  in  the  Appropri- 
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ation  Act  of  1946  apply  to  the  Appropri- 
ation Act  of  1947  ? 

In  the  absence  of  language  re-adopting 
the  limitation  of  expenditures,  the  limita- 
tion can  be  deemed  "lifted." 
Memorandum  (July  25,  1946) 

Discussion  of  extent  of  control  of  Na- 
tional Park  Service  over  installation  of 
power  transmission  lines  along  State  high- 
ways where  they  cross  the  Natchez  Trace 
Parkway  in  Mississippi.  Where  construc- 
tion of  a  new  power  line  along  such  cross- 
ings is  proposed,  we  think  it  could  be  rea- 
sonably contended  that  the  overhead  line 
would  interfere  more  than  necessary  with 
the  proper  use  of  the  Parkway,  and  the  U.S. 
could  insist  that  the  line  be  placed  under- 
ground. 
Memorandum  (July  30, 1946) 

Request  for  permission  to  trap  and  dis- 
pose of  livestock  trespassing  within  Organ 
Pipe  Cactus  National  Monument. 

The  Park  Service  does  not  have  any  au- 
thority to  dispose  of  trespassing  domestic 
animals.  However,  if  the  person  wishing  to 
trap  and  dispose  of  trespassing  animals  can 
give  assurance  that  he  is  authorized  to 
carry  out  his  wish  under  State  law  he  may 
be  given  permission  to  enter  the  monument 
lands. 
Memorandum  (July  31, 1946) 

The  term  "public  lands,"  if  not  other- 
wise defined  in  statute,  is  to  be  determined 
from  context  in  which  it  is  placed  and  from 
circumstances  attending  enactment  of  the 
legislation. 

Sec.  7,  act  of  June  7, 1939,  which  author- 
izes Secy,  of  the  Interior  to  explore  for 
minerals  on  "public  lands,"  permits  such 
exploration  in  national  parks  and  monu- 
ments. 
Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

Claim  should  be  denied  under  act  of  Dec. 
28, 1922  (42  Stat.  1066,  31  U.S.C.  215) ,  since 
the  damage  was  not  caused  by  the  negli- 
gence of  a  Govt,  employee. 
Richard  H.  Clark,  M-34394  (Aug.  7,  1946) 

Title  V  of  S.  2177,  the  Legislative  Re- 
organization Act   of  1946,   does  not  give 
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authority  for  construction  of  the  Yorktown 
Bridge  on  park  property  as  it  does  not  au- 
thorize the  use  of  Federal  property  for  this 
purpose.  Also  the  report  of  the  Senate  Com- 
mittee which  considered  the  bill  states  that 
Title  V  does  not  apply  to  bridges  over 
waters,  the  navigable  portion  of  which  lies 
wholly  within  one  State. 
Memorandum  (Aug.  9, 1946) 

Discusses  the  leasing  of  certain  cottages 
in  the  New  Appalachian  Club  subdivision 
within  Great  Smoky  Mountains  National 
Park.  When  the  Club's  properties  were  ac- 
quired it  was  agreed  that  a  lease  would  be 
issued  to  the  Club  itself  covering  the  club- 
house and  grounds  to  remain  in  effect  until 
the  death  of  the  last  survivor  of  the  Club's 
membership  as  it  existed  at  time  the  prop- 
erty was  acquired  by  the  State  of  Ten- 
nessee, for  donation  to  U.S.  The  act  of 
Feb.  4,  1932,  authorizes  the  Secretary  to 
accept  title  to  lands  for  this  park.  The  act 
does  not  contemplate  that  the  privilege  of 
occupying  park  lands  shall  be  extended  to 
persons  who  did  not  have  some  interest  in 
the  property  at  the  time  they  were  ac- 
quired for  park  purposes.  Extension  of 
Club's  permit  expiring  Dec.  31,  1946,  will 
not  be  granted. 
Letter  to  Senator  McKellar  (Aug.  20, 1946) 

Discusses  the  appraisals  for  the  lands  in- 
volved in  the  proposed  Wheeler  exchange  in 
Glacier  National  Park.  The  first  appraisal 
covers  lands  only  with  respect  to  the 
Wheeler-owned  lots  and  the  Wheeler  home- 
site  located  on  park  property.  The  second 
covers  improvements  on  the  Wheeler  home- 
site.  Act  of  Aug.  8,  1946,  authorizes  the 
above  exchange.  The  question  of  ownership 
of  the  buildings  is  important  in  arriving  at 
the  relative  values  involved  in  the  ex- 
change. Senator  Wheeler  purchased  the 
improvements  on  the  land  in  1918  from  a 
former  permittee  and  in  1941  rebuilt  the 
cottage  with  consent  of  this  Department. 
Suggests  the  Solicitor's  opinion  should  be 
obtained  on  the  question  of  their  owner- 
ship. It  would  appear  necessary  to  post- 
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pone  consummation  of  exchange  until  after 
Senator's  term  expires  on  Jan.  3,  1947. 
Memorandum  (Aug.  20, 1946) 

By  deed  dated  Nov.  7, 1899,  and  recorded 
Mar.  29,  1900,  a  portion  of  the  Hanley 
Tract  was  conveyed  to  the  U.S.  by  Mr.  and 
Mrs.  Hanley.  It  provided  that  the  grantors, 
their  heirs  and  assigns  shall  enjoy  free  ac- 
cess to  and  along  the  Park  roadway  to  be 
thereafter  constructed.  On  Mar.  24,  1900, 
the  Acting  Attorney  General  recognized  the 
covenants  contained  in  the  deed  as  valid 
agreements.  Therefore,  as  a  successor  in 
interest  to  the  Hanleys,  Mrs.  Morrissey  is 
entitled  to  access  to  the  roadway.  (Con- 
federate Ave.,  Vicksburg  National  Military 
Park.) 
Memorandum  (Aug.  21, 1946) 

The  relatively  small  requirements  of  the 
Service,  compared  with  the  overall  service 
to  be  supplied  from  the  electric  service  line 
extension  by  the  Pacific  Gas  and  Electric 
Co.,  including  the  right-of-way  to  be 
granted  across  park  areas,  does  not  justify 
requesting  special  rates  to  the  Govt.  As  it 
is  apparent  that  this  Service  will  secure 
little  benefit  by  the  installation  of  the 
power  line  and  the  electric  energy  pur- 
chased will  be  at  the  regular  commercial 
rate,  a  charge  of  $5  a  year  per  mile  or  frac- 
tion thereof  should  be  made  in  accordance 
with  normal  departmental  requirements. 
Memorandum  (Aug.  26, 1946) 

Western  Airlines  should  be  billed  for  the 
costs  of  suppressing  fires  caused  by  the 
dropping  of  a  magnesium  flare  by  one  of 
its  planes  on  Aug.  17,  1946  and  for  damage 
to  the  Govt,  property.  It  would  also  be  pos- 
sible to  institute  proceedings  based  on  al- 
leged negligence  of  the  pilot  as  an  individ- 
ual. Requests  submission  of  a  full  report, 
including  the  identity  of  airplane,  name  of 
the  pilot,  if  available,  the  names  of  wit- 
nesses, and  what  each  observed  and  the 
nature  and  extent  of  the  damage,  including 
a  sketch  of  the  burned  area. 
Memorandum  (Aug.  27, 1946) 

Discussion  of  operations  in  the  parks 
under  medical  contracts,  particularly  Dr. 
Claude  A.  Macdonald's  contract  in  Grand 
Canyon  National  Park.  On  Aug.  1,  1944, 
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Department  authorized  Macdonald  to  op- 
erate Grand  Canyon  hospital  under  same 
terms  as  set  forth  in  contract  of  Dr.  Cox, 
whose  contract  was  canceled  because  of  ill 
health.  Subsequent  contracts  with  Mac- 
donald were  authorized  by  letters.  In  cases 
where  contracts  are  extended  by  letter,  con- 
tractor is  required  to  sign  carbon  copy  of 
letter  of  authorization  and  return  it  to  this 
office  through  the  Supt.  of  the  Park.  Letter 
of  Apr.  3,  1946,  was  never  accepted  by  Dr. 
Macdonald.  Existing  contracts  contain  no 
provision  for  summary  removal  of  physi- 
cians, although  they  are  applicable  to  em- 
ployees of  contracting  doctors.  It  is  doubt- 
ful that  physicians  or  surgeons  would 
enter  into  contracts  which  gave  to  either 
the  Director  or  the  Secretary  the  summary 
right  to  discontinue  their  services  without 
a  hearing,  because  such  discontinuance 
might  have  the  effect  of  destroying  their 
reputations.  It  is  possible,  however,  to  in- 
sert a  provision  in  medical  contracts  which 
would  give  the  Secretary  the  right  to  (a) 
discontinue  the  services  of  the  doctor  pend- 
ing the  hearing  provided  for  in  the  con- 
tract, and  (b)  to  employ  another  doctor 
during  this  period. 
Memorandum  (Sept  5, 1946) 

Discusses  question  whether  Federal 
funds  may  be  expended  for  construction 
of  relocated  State  highways  where  title  to 
highway  right-of-way  is  to  be  retained 
by  the  State  (made  necessary  by  construc- 
tion of  the  Natchez  Trace  Parkway).  The 
Parkway  Land  Acquisition  Requirements 
and  Procedure  and  the  Federal-Aid  High- 
way Act  of  1944  permit  the  cost  of  relo- 
cating and  constructing  sections  of  public 
roads  to  be  borne  by  the  U.S.  only  where 
the  land  has  been  conveyed  to  U.S.  There- 
fore, it  is  necessary  for  the  States  to 
convey  the  land  upon  which  the  relocated 
State  highways  are  to  be  constructed  to 
the  U.S.  before  parkway  funds  could  be 
used  for  such  purposes. 
Memorandum  (Sept.  6, 1946) 

Discusses  proposed  acquisition  of  the 
J.  N.  Sutton  tract  in  Haywood  County, 
N.C.,   mineral   rights  in   which    are   out- 
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standing  in  the  Love  heirs.  The  act  of 
May  22,  1926,  provides  for  establishment 
of  Great  Smoky  Mountains  National  Park 
when  title  has  been  vested  in  U.S.  in  fee 
simple.  The  requirement  of  fee  simple  title 
has  not  been  changed  with  exception  that 
Secretary  of  Interior  is  authorized  to 
accept  title  subject  to  life  leases  and  to 
reservations  of  rights-of-way  and  ease- 
ments. Therefore,  acceptance  of  title  with 
mineral  rights  outstanding  would  not  be 
authorized.  Suggests  that  North  Carolina 
Park  Commission  donate  sufficient  funds 
to  Service  to  enable  it  to  acquire  fee  simple 
title  to  land  through  condemnation  pro- 
ceedings in  Federal  Court. 
Memorandum  (Sept.  9, 1946) 

Discusses  the  question  of  proposed  policy 
on  subject  of  recently  enacted  stockpiling 
legislation.  Quotes  material  from  Opinion 
approved  by  Assistant  Secretary  Davidson, 
Aug.  5,  1946  to  the  effect  that  there  is  not 
any  hard  and  fast  rule  to  be  laid  down, 
that  the  stockpiling  is  a  matter  entrusted 
to  the  discretion  of  the  Secretary  of  the 
Interior. 

Memorandum  (Sept.  11, 1946) 

Covers  question  of  whether  the  Jeffer- 
son National  Expansion  Memorial  trust 
account  funds  are  available  for  the  pur- 
chase of  passenger-carrying  motor  vehicles, 
notwithstanding  the  statutory  prohibition 
against  the  purchase  of  such  vehicles. 

The  funds  were  donated  by  the  City  of 
St.  Louis  and  are  available  for  expendi- 
tures without  appropriation  by  Congress. 
Since  the  acts  prohibiting  the  purchase  of 
passenger-carrying  vehicles  expressly 
place  this  restriction  on  Federal  "appro- 
priations," they  are  not  applicable  to  the 
Memorial  trust  fund. 
Memorandum  (Sept.  16, 1946) 

Desire  of  Mr.  Dillard  to  obtain  access  to 
Bullock  Drive  in  Fredericksburg  and  Spot- 
sylvania County  Battlefields  Memorial  Na- 
tional Military  Park.  Recommendation  field 
report  is  approved  that  one  access  be  al- 
lowed on  each  side  of  Bullock  Drive. 
Suggest     conference     between     interested 
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parties  for  purpose  of  reaching  an  agree- 
ment as  to  the  location  of  proposed  entrance 
roads  and  other  details. 
Letter  to  Senator  Capehart  (Sept.  16, 1946) 

Relates  to  the  desire  of  purchasers  of 
timber  reserved  by  the  State  of  Washing- 
ton in  the  Olympic  Public  Works  Project  to 
conduct  installation  of  a  small  portable 
sawmill  in  the  logging  area.  While  the 
State  did  not  reserve  to  itself  or  to  the  pur- 
chasers of  its  timber  the  right  to  erect 
sawmills  in  the  area,  there  is  nothing  in 
the  stipulation  to  prevent  granting  of  a 
permit  for  such  operations.  However,  be- 
cause the  operation  of  a  portable  sawmill 
is  objectionable  from  the  standpoint  of  ad- 
ministration and  protection  of  the  Govt., 
any  permission  to  do  so  should  be  denied. 
Memorandum  (Sept.  23, 1946) 

Space  in  the  Finance  Building  now  occu- 
pied by  the  Veterans  Admin,  may  be  as- 
signed by  the  Public  Buildings  Admin,  to 
NPA  under  the  existing  lease  dated  July 
28,  1945,  because  the  lease  is  between  the 
National  American  Fire  Insurance  Co.  and 
the  Federal  Govt.  In  addition,  sec.  7  of 
lease  contemplates  use  by  the  Govt,  or  a 
sublessee.  The  lease  merely  indicates  that 
the  purpose  of  occupation  shall  be  for  office 
quarters. 
Memorandum  (Sept.  25, 1946) 

Request  for  an  interpretation  of  the  In- 
terior Department  Appropriation  Act,  1947, 
I  which  authorizes  the  use  of  Roads  and 
Trails  funds  for  the  construction,  recon- 
struction, improvement,  and  maintenance 
of  "necessary  access  roads  for  development 
and  use  of  the  recreational  resources  of 
Lake  Texoma  recreational  area,  Texas  and 
Oklahoma."  Is  it  necessary  for  U.S.  to  ac- 
quire a  right-of-way  across  private  land 
and  to  effect  the  transfer  to  it  of  the  coun- 
ty's easement  in  the  abandoned  county 
roads  before  the  funds  can  be  expended  for 
the  construction  or  improvement  of  access 
roads  to  the  Area  ? 

Sec.  3736,  Revised  Statutes,  provides  that 
no  land  shall  be  acquired  on  account  of 
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U.S.  except  under  a  law  authorizing  such 
acquisition,  and  this  applies  also  to  acqui- 
sition of  road  easements.  However,  it  is  not 
believed  that  the  U.S.  must  own  the  rights- 
of-way  in  order  that  the  funds  in  question 
may  be  expended  on  roads  which  provide 
access  to  Lake  Texoma  Recreational  Area. 
Where  it  is  necessary  to  construct  new 
access  roads  across  private  lands,  it  would 
first  be  necessary  that  the  State  or  county 
acquire  the  necessary  rights-of-way  before 
the  service  could  undertake  to  construct 
and  maintain  the  roads,  or  to  induce  the 
War  Department  to  acquire  the  necessary 
rights-of-way,  if  it  has  the  acquisition 
authority. 
Memorandum  (Sept.  30,  1946) 

Recommendation  of  the  amending  of  reg- 
ulation establishing  the  admission  fee  for 
the  home  of  Franklin  D.  Roosevelt  National 
Historic  Site  and  combined  fee  for  the 
Home  and  the  Franklin  D.  Roosevelt  Li- 
brary so  as  to  permit  entrance  without 
charge  for  groups  of  school  children  18 
years  of  age,  or  under,  when  accompanied 
by  adults  assuming  responsibility  for  their 
safety  and  orderly  conduct. 
Memorandum  (Sept.  30, 1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  Govt,  employee,  in 
failing  to  yield  right-of-way  while  driving 
onto  main  highway  from  private  road,  was 
negligent. 
Solicitor's  Opinion  M-34576  (Oct.  15,  1946) 

The  conveyance  of  lands,  as  a  gift,  to 
the  U.S.  by  the  State  of  Iowa  for  the  Ef- 
figy Mounds  National  Monument  is  au- 
thorized by  Ch.  Ill  of  the  Laws  of  the  Gen- 
eral Assembly  of  the  State  of  Iowa.  How- 
ever, validity  of  conveyance  depends  upon 
the  power  of  the  State  to  convey  the  land. 
Before  making  a  decision  on  the  matter, 
memo  requests  that  an  opinion  from  the 
Attorney  General  of  the  State  of  Iowa  be 
obtained  and  transmitted  to  the  Solicitor. 
Form  of  Patent  from  State  of  Iowa  for 
Effigy  Mounds  National  Monument,  M- 
34761  (Nov.  14,  1946) 
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Authority  of  National  Park  Service  to 
issue  permits  for  operation  of  boat  livery 
services  on  Jackson  Lake  within  Jackson 
Hole  National  Monument. 
Jackson  Hole  National  Monument  (Nov. 
19, 1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress)  for  damage  caused  by  negligence 
of  Govt,  employee  while  operating  Govt, 
vehicle. 
Irma  Wiedemann,  M-34548  (Nov.  25, 1946) 

Appeal  from  finding  of  fact  by  contract- 
ing officer  denying  additional  compensation 
under  contract  No.  I-34np-10,  dated  Sept. 
8,  1945.  With  the  National  Park  Service. 
Port  Construction  Company,  Port  Angeles, 
Washington,  M-34665   (Dec.  2,  1946) 

Memo  of  Sept.  27  and  Mr.  Davis'  memo 
of  Oct.  22,  1946  on  the  Dam  Hogan  prop- 
erty in  Grand  Canyon  National  Park  which 
has  recently  been  purchased  by  Mrs.  Made- 
leine Jacobs  for  the  purpose  of  erecting  a 
hotel  thereon. 

Mrs.  Jacobs  is  free,  of  course,  to  make 
such  use  of  her  property  subject  only  to  the 
condition  that  she  may  not  use  the  prop- 
erty in  such  a  manner  as  to  endanger  the 
adjoining  Federal  property  or  to  create  a 
nuisance  which  would  affect  adjacent 
property. 
Memorandum  (Dec.  13, 1946) 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposition 
or  depletion  under  the  general  grant  of 
jurisdiction  over  public  lands  contained  in 
R.S.  453.  In  addition,  littoral  owners  in 
Alaska  have  a  right  of  access  to  navigable 
water,  which  right  is  appurtenant  to  the 
uplands  but  may  be  separated  from  it. 
Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Eatmai  National  Mon- 
ument in  Alaska  (Jan.  10, 1947) 

Damage  to  property  negligence  of  Gov- 
ernment employee  driving  improperly  load- 
ed trailer. 

Claim  should  be  paid,  proximate  cause 
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of  damage  shown  to  be  negligence  of  Gov- 
ernment driver  in  operating  trailer  in  vio- 
lation  of   statute.   Administrative  Deter- 
mination. 
Solicitor's  Opinion  M-34569  (Jan.  14, 1947) 

Damage  to  Property — Negligence  of  Gov- 
ernment Employee  Driving  Truck  and  Per- 
mitting it  to  Roll  Backward,  National  Park 
Service. 

Administrative  determination  under  the 
Federal  Tort  Claims  Act.  Claim  should 
be  paid. 

Solicitor's    Opinion,    M-34616     (Jan.    29, 
1947) 

Loss  of  Property — Negligence  of  Govern- 
ment Employees  in  Exposing  Poisonous 
Substances  on  Land  for  Grazing  Pur- 
poses— Gettysburg  National  Military  Park, 
National  Park  Service. 

Claim  should  be  allowed.  Administrative 
Determination  under  Federal  Tort  Claims 
Act 

Solicitor's    Opinion,    M-34541     (Jan.    31, 
1947) 

Claim  should  be  denied.  Administrative 
determination  under  Federal  Tort  Claims 
Act. 

Solicitor's    Opinion,    M-34605     (Jan.    31, 

1947) 

Regulation  of  private  lands  in  national 
parks  over  which  the  U.S.  has  exclusive 
jurisdiction. 
Aircraft  Landings  (Feb.  14, 1947) 

Claim  has  been  reconsidered  and  allowed 
under  Federal  Tort  Claims  Act,  damage 
having  been  caused  by  negligence  of  Govt, 
employee  while  attempting  to  pass  to  left 
of  truck  when  lane  for  oncoming  traffic 
was  not  clear  of  other  vehicles  to  permit 
passing  in  safety. 
Paul  Billings,  M-34504  (Feb.  21, 1947) 

Approval  of  the  Secretary  of  the  Interior 
not  required  in  order  for  National  Park 
Service  to  acquire  surplus  equipment  under 
provisions  of  Interior  Department  Appro- 
priation Act,  1947. 

Employee  must  bear  cost  of  transporta- 
tion from  place  of  residence  to  place  of 
business  at  official  station.  Transportation 
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of  employees  of  Carlsbad  Caverns  National 
Park  from  post  office  at  Carlsbad,  New 
Mexico,  to  duty  station  in  Government- 
owned  passenger  motor  vehicles  unau- 
thorized. 

Carlsbad  Caverns  National  Parle,  M-34876 
(Mar.  7,1947) 

Opinion  requested  as  to  whether  addi- 
tional legislation  is  necessary  to  acquire 
lands  in  the  above  manner. 

The  act  providing  for  the  establishment 
of  this  park  contains  the  same  proviso  as 
the  Everglades  National  Park  Act,  and  as 
Justice  felt  that  additional  legislation  was 
required  for  the  U.S.  to  acquire  lands  by 
condemnation  for  that  park,  it  follows  that 
additional  legislation  will  be  necessary  for 
Big  Bend  National  Park. 
Federal  Condemnation  of  Private  Lands 
in  Big  Bend  National  Park  (Mar.  19, 1947) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  for  damage  caused  by  the 
negligence  of  a  Govt,  employee  in  driving  a 
truck  at  an  excessive  speed  on  a  slippery 
highway. 

Civilian   Public   Service   assignee   is   a 
Govt,  employee  within  the  meaning  of  the 
Federal  Tort  Claims  Act. 
W.  B.  Maples,  M-34713  (May  6, 1947) 

Allocation  of  Funds  to  the  National  Park 
Service  for  Soil  and  Moisture  Operations 
on  Lands  Within  the  Lake  Texoma  Recrea- 
tional Area. 

The  Lake  Texoma  Recreational  Area  is 
within  the  category  of  "lands  under  the 
jurisdiction  of  the  Dept.  of  the  Interior," 
as  that  phrase  is  used  in  the  item  "Soil  and 
Moisture  Conservation  Operations,"  In- 
terior Dept.  Appropriation  Act,  1948 ;  and, 
therefore,  funds  appropriated  in  this  item 
can  properly  be  expended  on  a  soil  and 
moisture  conservation  program  in  that 
area. 

Solicitor's    Opinion,    M-34995     (Nov.    21, 
1947) 

Asserted  denials  by  a  testator  that  he 
had  made  a  will  might  have  been  prompted 
by  a  strong  desire  on  his  part  to  protect 
his  right  of  privacy  concerning  a  matter 
which  was  strictly  his  own  affair,  and  he 
was  fully  justified  in  refusing  to  discuss 
his  will  or  to  deny  or  affirm  its  existence 
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as  he  saw  fit.  Notwithstanding  any  state- 
ments by  the  testator,  the  record  shows 
that  he  made  his  will,  which  instrument 
was  never  destroyed  or  revoked. 

The  will  is  not  unnatural.  The  whole 
point  of  making  a  will  is  to  exclude  the 
heirs-at-law  from  sharing  in  the  estate  or 
to  change  the  proportions  which  they  could 
otherwise  receive  under  the  laws  of  descent 
and  distribution.  However,  the  disinherited 
heirs  are  not  closely  related  to  the  testa- 
tor, neither  is  there  any  indication  that 
they  were  the  natural  objects  of  the  testa- 
tor's bounty  as  compared  with  the  bene- 
ficiary who  was  named  in  the  will. 
Estate  of  Harry  Anderson,  Deceased  Nez 
Perce  Allottee,  No.  1591,  Probate  28317-46, 
A-24677  (Nov.  21,  1947) 

The  Govt,  is  not  an  insurer  of  the  safety 
of  an  invitee  in  a  national  park,  but  is  only 
required  to  use  reasonable  care  to  protect 
the  invitee  from  injury. 

The  U.S.  is  not  liable  under  the  Federal 
Tort  Claims  Act  to  an  invitee  for  injury 
which  results  from  the  invitee's  failure  to 
avoid  a  danger  that  was  obvious  and  the 
existence  of  which  the  invitee  should  have 
known. 

Mrs.  Susan  B.  Gardiner,  T-71  (Feb.  9, 
1948) 

Report  of  Hearing  Committee  in  the  mat- 
ter of  Proposed  Rules  and  Regulations 
governing  the  above. 

History  of  past  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  rec- 
ommended that  certain  minimum  require- 
ments concerning  child  labor  and  minimum 
wage,  maximum  hours  should  be  part  of 
the  regulations,  and  that  the  concessioners 
be  required  to  adhere  to  the  State  labor 
laws  in  the  State  in  which  they  are  situated. 
Report  (July  8,  1948) 

The  Assignment  of  the  National  Capital 
Park  and  Planning  Commission  prior  to 
Apr.  29,  1942,  of  park  areas  in  the  Dist.  of 
Col.  to  the  control  of  the  D.C.  Commission- 
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ers  for  playground  purposes  did  not  divest 
the  National  Park  Service  of  its  jurisdic- 
tion over  such  assigned  areas  for  other 
purposes. 

The  continued  use  for  playground  pur- 
poses of  those  park  areas  which  were  the 
subjects  during  the  period  between  June  6, 
1924,  and  Apr.  29,  1942,  of  assignments  to 
the  control  of  the  D.C.  Commissioners  for 
playground  purposes  is  contingent  upon 
the  making  of  an  agreement  or  agreements 
between  the  National  Park  Service  and  the 
D.C.  Recreation  Board  respecting  such  use. 
Use  of  Park  Areas  in  the  District  of  Co- 
lumbia for  Public  Recreation,  M-34693 
(Aug.  2,  1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties,  since,  under  the  statutes,  the  ad- 
vance rental  must  be  credited  against  ac- 
cruing royalties  for  that  lease  year.  Mini- 
mum royalty  is  specifically  provided  by  law 
and  is  in  lieu  of  rental. 

Filing  Fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory,  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  con- 
ditions under  which  filing  fees  are  return- 
able. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43  U.S.C.  95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22, 1948) 

The  Department  can  lease  Government- 
owned  land  within  a  national  park  only  if 
the  purpose  of  the  lease  is  to  permit  the 
maintenance  by  the  lessee  of  facilities  for 
the  accommodation  of  park  visitors,  and 
such  a  lease  cannot  be  issued  for  a  period 
in  excess  of  20  years. 

The  special  legislation  relating  to  the 
Everglades  National  Park  does  not  exempt 
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that  park  from   the  general   rule   stated 

above. 

Everglade*      National       Park,      M-35044 

(Supp.)  (Nov.  2, 1948) 

Recommendations  of  hearing  committee 
concerning  the  overtime  provisions  of  the 
regulations  governing  labor  standards  ap- 
plicable to  employees  of  National  Park 
Service  concessioners.  Report  of  hearing 
attached. 

The  committee  is  convinced  that  time 
and  a  half  should  be  paid  for  work  over 
40  hrs.  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly  : 

The  provision  for  payment  of  overtime  of 
one  and  a  quarter  beyond  48  hrs.  should 
continue  in  effect  until  Dec.  31,  1949.  From 
Jan.  1.  1950,  to  Dec.  31,  1951,  overtime  of 
one  and  a  half  beyond  44  hrs.  should  be 
paid. 

After  Jan.   1.  L952,  overtime  of  one  and 
a  half  beyond  40  hrs,  should  be  paid. 
1/ 1  morandum  <  I  tec.  27,  1948) 

The  State  Act  of  May  18,  1939,  did  not 
effect  a  cession  to  the  U.S.  of  either  ex- 
clusive or  concurrent  jurisdiction  over  the 
park  lands. 

With  regard  to  the  lands  required  for 
the  park,  the  U.S.  is  an  ordinary  pro- 
prietor. The  State  cannot  effect  the  title 
of  the  U.S.  or  interfere  with  the  protection, 
use  and  control  of  the  lands  by  the  U.S. 

The  provisions  of  28  U.S.C.  632  are  in- 
applicable. 

Jurisdictional  Status  of  the  Federal  Lands 
Comprising  the  Saratoga  National  His- 
torical Park  in  the  State  of  New  York 
(June  7,  1949) 

An  appropriation  to  the  National  Park 
Service  "For  construction  and  improve- 
ment *  *  *  of  :::  *  facilities  *  *  *"  is 
only  available  to  defray  the  cost  of  con- 
structing and  improving  facilities  under 
the  control  of  the  National  Park  Service. 

Such  appropriation  is  not  available  to 
pay  for  the  installation  of  a  monument  at 
the  grave  of  Constantino  Brumidi  in  a 
privately  owned  cemetery  and  for  the  fu- 
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ture  care  and  upkeep  of  the  grave  site,  as 
provided  for  in  P.L.  596,  81st  Congress. 
Grave   of   Constantino   Brumidi,  M-36053 
(Sept.  12,  1950) 

Where  a  deer  ran  suddenly  onto  a  high- 
way in  a  national  park  and  charged  into 
and  damaged  the  claimant's  automobile, 
the  Govt.,  under  the  law  of  Virginia,  is  not 
liable  for  the  damage,  in  the  absence  of  a 
showing  of  negligence  on  the  part  of  per- 
sonnel of  the  National  Park  Service. 
Daniel  W.  Blake,  T-320  (Nov.  16,  1950) 

The  bailee  of  an  automobile,  who  has 
paid  $40  for  repairs  to  the  automobile  dam- 
aged during  the  period  of  the  bailment, 
may  properly  file  a  claim  under  the  Fed- 
eral Tort  Claims  Act  for  compensation 
because  of  the  damage  allegedly  resulting 
from  a  negligent  act  or  omission  of  a  Govt, 
employee  while  acting  within  the  scope  of 
his  employment. 
Otis  L.  Jackson,  T-324  (Dec.  1,  1950) 

Persons  who  use  the  national  parks  are 
"invitees,"  and  they  are  entitled  to  expect 
that  Govt,  employees  who  maintain  the 
parks  will  use  due  care  in  keeping  the 
parks  reasonably  safe  for  public  use. 

Personnel  of  the  National  Park  Service 
was  under  a  duty  to  protect  park  visitors 
by  removing  a  dead  tree  that  was  adja- 
cent to  a  camping  area  or  by  posting  signs 
warning  campers  of  the  condition  of  the 
tree. 

A  visitor  who  parked  his  trailer  in  the 
camping  area  was  not  under  a  duty  to 
inspect  the  condition  of  the  surrounding 
trees  and  to  appraise  such  condition  with 
the  same  degree  of  expertness  required  of 
the  trained  personnel  of  the  National  Park 
Service. 

Dr.  Don  H.  Householder,  TA-42  (Jan.  23, 
1951) 

Where  a  contractor  laying  a  pipeline  con- 
nected the  line  to  a  meter  pit  serving  a 
railroad  instead  of  to  the  meter  pit  serv- 
ing the  Govt,  and  where  the  error  oc- 
curred because  (1)  the  drawing  covering 
the  work  furnished  by  the  Govt,  was  in- 
adequate (2)  the  contractor  was  misled 
by  Govt,  personnel  into  making  the  wrong 
connection,  and   (3)    there  is  substantial 
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evidence  that,  during  the  course  of  the 
work,  the  railroad  meter  pit  was  the  only 
one  visible  above  ground,  the  contractor  is 
entitled  to  additional  compensation  for  dis- 
connecting the  line  from  the  railroad  meter 
pit  and  for  making  the  proper  connection. 
Tuller  Construction  Company,  CA-52 
(Supp.)    (May  8,  1951) 

The  parent  of  an  infant  child  who  has 
been  injured  through  the  negligence  of 
Govt,  personnel  may  properly  file  a  claim 
under  the  Federal  Tort  Claims  Act. 

Where  personnel  of  the  National  Park 
Service  used  an  automobile  tire  filled  with 
concrete  to  anchor  a  float  in  shallow  water 
within  a  portion  of  a  lake  used  by  children 
for  swimming,  and  took  no  precaution  to 
protect  children  diving  from  the  float 
against  the  likelihood  of  striking  and  be- 
ing injured  by  the  concrete  filled  tire,  the 
Govt,  under  the  law  of  Nevada,  is  liable 
for  the  injury  suffered  by  a  10-year-old 
child  who  dived  into  the  lake  and  struck 
his  head  on  the  tire. 
Floyd  E.  Ostrander,  T-323  (May  25,  1951) 

If  a  contractor  is  required  to  operate 
according  to  a  drawing  prepared  by  the 
Govt,  the  contractor  is  not  responsible  for 
the  consequences  of  defects  in  the  drawing. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor  was  required  to  excavate 
several  hundred  additional  cubic  feet  of 
earth,  the  Govt,  should  pay  for  the  excava- 
tion in  the  manner  provided  for  in  the 
contract. 

Where,  as  a  result  of  a  defect  in  a  draw- 
ing, a  contractor,  while  demolishing  a  wall, 
broke  a  power  cable,  which  the  drawing 
showed  to  be  at  a  different  place,  the 
Govt,  should  reimburse  the  contractor  for 
its  expenses  in  repairing  the  cable. 
Krendel  Construction  Company,  CA-104- 
106  (June  27, 1951) 

A  person  who  negligently  created  a  dan- 
gerous but  passive  condition  is  not  liable 
in  tort  for  an  injury  proximately  caused 
by  the  intervening  negligent  conduct  of  a 
third  party,  even  though  the  injury  could 
not  have  taken  place  but  for  such  condition. 

Where  a  passenger,  after  alighting  from 
a  bus,  was  pushed  by  another  person  with 
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the  result  that  she  tripped  over  an  iron 
rod  left  projecting  2  inches  above  the 
ground  by  Govt,  personnel,  and  as  a  result 
the  passenger  was  injured,  the  U.S.  is  not 
liable  under  the  Federal  Tort  Claims  Act 
for  such  injury. 

Mrs.  Jessie  M.  Smith,  T-395  (Sept.  24, 
1951) 

Where  a  Govt,  employee  parked  a  Govt, 
truck  on  the  top  of  a  hill,  unattended  and 
without  adequate  brakes  and  in  violation 
of  departmental  regulations,  and  the  truck 
rolled  down  the  hill  and  struck  a  private 
motor  vehicle,  the  conduct  of  the  Govt,  em- 
ployee constitutes  negligence. 

Under  certain  circumstances,  the  owner 
of  premises  owes  to  a  trespasser  the  same 
duty  of  protection  from  active  negligence 
as  the  owner  owes  to  a  bare  licensee. 

A  fellow  servant  has  the  same  rights 
against  the  master  as  has  a  third  party  for 
harm  done  to  things  belonging  to  the  serv- 
ant that  are  not  used  by  him  in  his 
employment. 

Claim  of  Walter  Stinson  and  Service  Fire 
Insurance  Company  of  New  York,  Sub- 
rogee, T-397  (Oct.  4, 1951) 

The  appropriated  funds  of  an  agency  of 
this  Department  are  available  for  satisfac- 
tion of  a  judgment  of  a  U.S.  district  court 
based  upon  a  compromise  authorized  by 
the  Attorney  General  in  settlement  of  a 
suit  filed  under  Federal  Tort  Claims  Act. 
Payment  of  Claim  Pursuant  to  a  Com- 
promise Under  the  Federal  Tort  Claims 
Act,  M-36114  (Dec.  7, 1951) 

Where  slides  occurred  during  trimming 
operations  in  a  canal  because  the  con- 
tractor used  an  unusually  heavy  trimming 
machine  without  taking  precautions  to 
distribute  the  weight  of  the  machine,  the 
contractor  is  not  entitled  to  additional 
compensation  to  cover  the  cost  of  remov- 
ing the  material  which  slid  to  the  canal 
floor. 

Art.  4  of  Standard  Form  No.  23  is  de- 
signed to  provide  a  procedure  under  which 
the  Govt,  may  alter  a  contract  in  order  to 
meet  unanticipated  physical  conditions, 
i.e.,  conditions  which  were  unknown  at 
the  time  when  the  specifications  and  draw- 
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ings  were  prepared  and  which  require  a 
substantial  change  in  the  plans  or  speci- 
fications, or  unknown  subsurface  condi- 
tions of  an  unusual  nature  differing  mate- 
rially from  those  ordinarily  encountered 
and  generally  recognized  as  inhering  in  the 
character  of  the  work  specified. 
Western  Contracting  Corp.,  CA-135  (Dec. 
26,  1951) 

When  the  driver  of  a  private  motor  vehi- 
cle, traveling  in  broad  daylight,  struck  a 
visible  gate  rest,  protruding  in  the  middle 
of  a  public  highway  at  the  entrance  to  a 
national  park,  and  as  a  result  damaged 
his  motor  vehicle,  the  driver's  conduct  con- 
tributed to  the  damage  to  his  property, 
and,  therefore,  an  award  under  the  Federal 
Tort  Claims  Act  covering  such  damage 
would  not  be  proper. 
Dr.  Merle  S.  Sclierr,  T-408  (Feb.  8,  1952) 

Where  members  of  a  crew  pruning  trees 
on  Govt,  property  signaled  to  an  oncom- 
ing motorist  that  he  might  proceed  with 
safety,  and,  after  obeying  the  signal  and 
driving  under  the  trees,  and  top  of  the 
private  vehicle  was  damaged  by  a  falling 
limb,  the  U.S.  is  liable  for  the  damage 
under  the  doctrine  of  res  ipsa  loquitur. 
Amos  I.  Manstof,  T-435  (Feb.  21,  1952) 

Where  a  cableway  was  constructed 
across  a  stream  in  a  national  park  as  part 
of  a  stream-gauging  station,  and  park 
visitors,  without  authorization,  used  the 
cableway  for  the  purpose  of  crossing  the 
river  instead  of  crossing  over  a  bridge 
located  approximately  a  quarter  of  a  mile 
away,  the  visitors  during  the  course  of 
such  unauthorized  use  were  in  a  status 
comparable  to  that  of  trespassers. 

The  owner  of  property  is  not  under  any 
duty  to  put  it  in  a  safe  condition  for  use 
by  trespassers;  but,  instead,  the  property 
owner  is  merely  under  an  obligation  not  to 
injure  trespassers  willfully  and  intention- 
ally or  by  means  of  positive  acts  of  neg- 
ligence after  becoming  aware  of  their 
presence. 

The  "attractive  nuisance"  doctrine  is 
applicable  only  to  children  of  tender  years 
who  are  too  young  to  understand  and  ap- 
preciate the  danger  involved  in  using  a 
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hazardous  device,  and  is  not  applicable  to 
a  boy  of  high  school  age. 

The  "attractive  nuisance"  doctrine  is  not 
applicable  to  a  cableway  across  a  stream, 
because  it  is  not  of  such  a  nature  to  entice 
small  children  to  trespass  on  it. 
Paul  M.  McKelvey,  T-437  (Mar.  12,  1952) 
Art.  5  of  the  standard  form  of  supply 
contract  providing  for  "Delays — Damages" 
requires,  as  a  condition  precedent  to  hold- 
ing a  contractor  liable  under  its  provisions 
for  damages  incident  to  delay,  that  the 
Govt,  by  written  notice  terminate  the  right 
of  the  contractor  to  proceed  and  then  pro- 
cure the  supplies  elsewhere. 

A  paragraph  of  the  specifications  under 
a  supply  contract  providing  for  termina- 
tion of  the  contract  in  the  event  of  a  breach 
and  for  assessment  against  the  contractor 
of  any  extra  costs  incurred  by  the  Govt. 
in  procuring  the  supplies  elsewhere  is 
inapplicable  in  a  situation  where  the  con- 
tractor breached  the  contract  by  failing  to 
make  delivery  within  the  time  specified  in 
the  contract,  but  the  Govt,  despite  the 
breach,  permitted  the  contractor  to  com- 
plete the  performance  of  the  contract. 

In  the  absence  of  a  pertinent  provision 
in  a  supply  contract  governing  the  matter 
of  damages  in  the  event  of  a  delay  in 
delivery,  the  Govt,  must  rely  on  the  gen- 
eral principles  of  the  common  law  in  as- 
serting a  claim  for  damages  based  upon 
delay. 

Under  the  common  law,  a  person  who 
breaches  a  supply  contract  by  failing  to 
make  delivery  within  the  time  agreed  upon 
is  only  liable  for  such  consequences  of  the 
breach  as  may  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  at  the  time  when  the  contract  was 
made. 

The  Standard  Transformer  Co.,   CA-129 
(Mar.  25, 1952) 

Where  a  cableway  was  constructed  on 
Govt,  land  across  a  stream  channel  as  part 
of  a  stream-gauging  station,  and  boys, 
without  authorization,  used  the  cableway 
for  the  purpose  of  crossing  the  channel, 
the  boys  during  the  course  of  such  unau- 
thorized use  were  in  the  status  of  tres- 
passers. 
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The  owner  of  property  is  not  under  any 
duty  to  put  it  in  safe  condition  for  use  by 
trespassers;  but,  instead,  the  property 
owner  is  merely  under  an  obligation  not  to 
injure  trespassers  willfully  and  inten- 
tionally or  by  means  of  positive  acts  of 
negligence  after  becoming  aware  of  their 
presence. 

The  "attractive  nuisance"  doctrine  is  ap- 
plicable only  to  children  of  tender  years 
who  are  too  young  to  understand  and  ap- 
preciate the  danger  involved  in  using  a 
hazardous  device,  and  is  not  applicable  to 
a  boy  of  15  years  of  age. 

The  "attractive  nuisance"  doctrine  is  not 
applicable  to  a  cableway  across  a  stream 
channel,  because  it  is  not  of  such  a  nature 
as  to  entice  small  children  to  trespass  on 
it. 

Paul  M.  McKelvey,  T-437  (Rev.)    (Apr.  4, 
1952) 

When  a  tree,  which  is  alive  and  sound 
and  is  standing  on  Govt,  land,  is  suddenly 
uprooted  by  a  strong  gust  of  wind  and  the 
tree  falls  upon  and  thereby  damages  the 
fence  of  an  adjoining  property  owner,  the 
damage  is  attributable  to  "an  act  of  God," 
and  the  Govt,  is  not  responsible  under  the 
Federal  Tort  Claims  Act  for  such  damage. 
Mrs.  Justine  Ward,  T-451  (Apr.  17,  1952) 

The  owner  of  real  property  is  not  respon- 
sible for  a  personal  injury  which  is  caused 
to  another  person  on  that  property  by  a 
wild  animal  which  is  indigenous  to  the  lo- 
cality and  which  has  not  been  reduced  to 
the  landowner's  possession  and  control. 
Mrs.  Vincenza  M.  Zuzola,  T-456  (May  13, 
1952) 

Theodore  Roosevelt  Island  in  the  Poto- 
mac River  which  was  donated  and  dedi- 
cated to  the  U.S.  by  the  Roosevelt  Memorial 
Association  for  specified  park  purposes  sub- 
ject to  a  condition  that  no  development 
inconsistent  with  these  purposes  be  exe- 
cuted without  the  Association's  consent, 
and  which  was  accepted  by  Congress  for 
such  purposes  and  subject  to  the  said  con- 
dition, may  not  under  existing  legislation 
be  diverted  to  an  inconsistent  use  without 
the  consent  of  the  dedicator. 

Building  a  bridge  across  Theodore 
Roosevelt  Island,  using  the  island  for  foun- 
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dation  purposes,  is  a  use  inconsistent  with 
the  purpose  of  the  dedication. 

Money  appropriated  by  Congress  to  the 
District  of  Columbia  under  the  heading 
"Capital  Outlay,  Street  and  Bridge  Divi- 
sions" may,  in  the  absence  of  additional 
legislation,  be  lawfully  used  in  connection 
with  the  mere  planning  of  a  bridge  across 
Theodore  Roosevelt  Island. 

In  view  of  the  terms  of  the  dedication  to 
the  U.S.  for  park  purposes  by  the  Roose- 
velt Memorial  Association  of  Theodore 
Roosevelt  Island,  and  of  the  act  of  Con- 
gress authorizing  acceptance  of  the  Is- 
land, Congress  cannot,  lacking  consent  of 
the  Association,  authorize  construction  of 
a  bridge  across  the  island  using  a  part 
of  the  island  for  foundation  purposes, 
without  obligating  the  U.S.  to  pay  just 
compensation  to  the  Association  for  its 
interest  in  the  island  thus  taken  away. 
Theodore  Roosevelt  Island,  M-36179  (July 
13,  1953) 

The  Bureau  of  Reclamation  under  the 
authority  of  the  Interior  Department  Ap- 
propriation Act,  1954  (P.L.  172,  83d  Con- 
gress, p.  8;  67  Stat.  268)  may  utilize  funds 
for  the  purpose  of  studying  the  recrea- 
tional uses  of  the  Folsom  Reservoir  area, 
which  will  be  transferred  to  the  jurisdic- 
tion of  the  Bureau  pursuant  to  sec.  2  of  the 
act  of  Oct.  14,  1949. 

Studies  of  the  reservoir  areas  may  be 
made  through  the  National  Park  Service 
by  a  transfer,  under  31  U.S.C.  686,  1946 
Eel.,  of  funds  available  for  that  purpose. 
Transfer  of  Funds  by  the  Bureau  of  Recla- 
mation to  the  National  Park  Service  for 
Planning  Folsom  and  'Nimbus  Reservoir 
Areas,  Central  Valley  Project,  M-36188 
(Jan.  6,  1954) 

Concession  contracts  are  limited  by  sec. 
3  of  the  act  of  Aug.  25, 1916  (39  Stat.  535), 
to  periods  not  exceeding  20  years;  hence, 
preferential  operating  rights  granted  pur- 
suant to  a  contract  for  such  a  period  do 
not  carry  over  beyond  the  term  thereof. 

An  ambiguity  exists  in  the  provision  of 
the  Yosemite  Park  and  Curry  Company 
concession  contract  dated  Nov.  28,  1952, 
which  excepts  from  that  Company's  pref- 
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erential  operating  rights  the  rights  pro- 
posed to  be  granted  Degnan,  Donohoe,  Inc., 
inasmuch  as  the  Curry  contract  omits  the 
date  of  the  Donohoe  contract,  such  omis- 
sion being  necessary  because  a  Donohoe 
contract  was  not  then,  nor  is  it  now', 
executed. 

In  order  to  resolve  the  ambiguity  in  the 
Curry  contract,  the  intention  of  the  parties 
thereto  may  be  ascertained. 

The  available  records  show  that  (1) 
Curry  has  consented  to  the  sale  of  postcards 
by  Donohoe  (2)  authority  for  Donohoe  to 
furnish  overflow  guest  accommodations 
was  not  within  the  agreement  reached  by 
Curry  and  the  U.S.  (3)  when  Curry  ex- 
ecuted its  contract,  it  knew  the  U.S.  re- 
served  the  right  to  authorize  Donohoe  to 
.serve  cocktails  as  an  adjunct  of  restaurant 
privileges;  accordingly,  the  preferential 
rights  of  Curry  would  not  be  violated  by 
those  provisions  in  the  proposed  contract 
with  Donohoe  relative  to  the  sale  of  post- 
cards (sec.  2(a)  (3) ),  and  serving  cocktails 
at  tables  at  which  food  is  served  (sec.  2(a) 
(1) ) ;  however,  the  proposed  provision  re- 
Lng  furnishing  overflow  guest  accom- 
ic.  2(a)  (2))  would  violate  the 
preferential  rights  of  Curry. 

nite  National  Park  (July  27,  1954) 

Subsec.  2(a)(5)  and  2(c)(2)  of  a  pro- 
posed concession  permit  would  grant 
Rainier  National  Park  Company  a  pref- 
erential right  to  provide  a  chair  lift  or 
tramway  at  Paradise  Valley,  if  the  Sec- 
retary approves  such  installations. 

As  written,  the  preferential  provision  of 
subsec.  2(c)  (2)  is  meaningless.  To  clarify 
the  provision  there  will  be  attributed  to  it 
substantially  the  meaning  used  in  current 
standard  concession  contract  language. 

The  preferential  right  granted  is  a  right 
to  provide  accommodations,  facilities,  and 
services ;  accordingly,  the  construction  and 
operation  of  a  chair  lift  or  tramway  are 
inseparable  and  refusal  by  the  permittee 
to  construct  amounts  also  to  a  waiver  of 
its  preferential  right  to  operate  the 
installation. 

Mount  Rainier  National  Park,  M-36251 
(Oct.  28,  1954) 
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Authority  of  the  Secretary  to  authorize 
the  National  Capital  Parks  to  dispose  of 
fish  to  the  public  for  25tf  a  pair,  if  the 
arrangement  meets  with  the  approval  of 
the  Fish  and  Wildlife  Service. 
Memorandum  (July  11,  1944) 

Whether  an  unincorporated  association 
in  Montana  may  acquire,  hold  and  transfer 
real  property.  Question  raised  by  Supt.  of 
Glacier  National  Park  in  connection  with 
the  proposal  of  the  Glacier  Natural  His- 
tory Assn.  to  purchase  private  lands  in  the 
park  and  then  convey  them  to  the  U.S. 
as  a  donation  or  on  a  cost-plus-expense 
basis.  Can  the  Federal  Govt,  accept  a  deed 
from  an  unincorporated  association? 
Memorandum  (Jan.  24,  1945) 

Necessity  for  obtaining  additional  au- 
thority to  extend  the  boundaries  of  Carls- 
bad Caverns  National  Park  to  include  the 
lands  covered  by  deeds  Nos.  1  and  4,  which 
are  situated  outside  the  "approved" 
boundaries  of  the  Park. 
Memorandum  (Jan.  27,  1945) 

Will  it  be  necessary  to  obtain  Congres- 
sional authority  to  issue  a  new  license  or 
permit  for  right-of-way  in  1947  if  it  is 
desired  to  do  so  ? 

Will  the  Federal  Power  Commission 
have  jurisdiction  over  a  license  to  operate 
the  system  after  1947  or  will  it  be  purely 
a  matter  for  the  Secretary? 
License  issued  oy  Federal  Poiver  Com- 
mission to  W.  M.  Davidson  (Mar.  29,  1945) 

Authority  to  make  alterations  and  re- 
pairs to  an  existing  dam  acquired  by  the 
U.S.  as  a  part  of  the  works  of  the  Chesa- 
peake and  Ohio  Canal. 

Nature  and  quality  of  title  required  by 
Govt,  where  permanent  improvements 
contemplated — Expenditure  of  Funds 
where  easement  in  perpetuity  acquired — 
Acquisition  of  easement  by  prescription — 
Right  of  ownership  of  easement  to  enter 
servient  estate  to  make  repairs  to  dam. 
Solicitor's  Opinion,  M-33993  (Mar.  31, 
1945) 
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Whether  an  individual  has  a  right  to 
dam  a  stream  on  his  private  property  with- 
in the  Park  for  the  purpose  of  creating  a 
lake  in  which  to  stock  fish. 

Whether  an  individual  can  make  a  fill 
along  the  shores  of  a  lake  in  the  Park, 
which  would  reduce  the  acreage  of  the  lake 
and  increase  the  acreage  of  the  privately 
owned  land. 
Memorandum  (Apr.  23,  1945) 

Recommendations  made  by  the  U.S.  At- 
torney at  Billings,  Montana,  that  appropri- 
ate legislation  be  enacted,  and  regulations 
be  promulgated,  for  the  management  of 
buffalo  on  Indian  Reservations  and  other 
Government-owned  lands. 
Memorandum  (May  16,  1945) 

Livestock  trespassing  on  Government 
Lands  in  Carlsbad  Caverns  National  Park. 

Whether  the  laws  of  the  State  of  New 
Mexico,  which  exempt  the  owner  of  live- 
stock from  liability  when  such  livestock 
trespass  on  unfenced  lands,  would  be  a 
factor  in  enforcing  the  regulations  of  the 
Secretary  governing  grazing  on  the  Park 
lands. 
Memorandum  (June  2,  1945) 

Whether  ER  and  FFF  funds  may  be  ex- 
pended in  fighting  fires  that  occur  on  or 
threaten  lands  within  Canyon  de  Chelly 
National  Monument. 
Memorandum   (June  4,  1945) 

The  National  Park  Service  taking  over 
jurisdiction   of  recreational   activities   at 
Jackson  Lake  Reservoir  in  accordance  with 
agreement  with  Reclamation. 
Memorandum   (June  29,  1945) 

Authority  to  provide  medical  attention 
to  Service  employees. 
Memorandum  (July  12,  1945) 

Transfer  of  the  United  States  Travel  Bu- 
reau to  the  Department  of  Commerce. 
Memorandum  (July  31,  1945) 

Questions  concerning  (1)  the  identifi- 
cation of  a  collection  of  frogs,  toads,  and 
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snakes  in  alcohol  now  in  Glacier  National 
Park  and   (2)   additional  field  studies  of 
birds  and  mammals  in  the  Park. 
Memorandum  (Aug.  1,  1945) 

State  taxation  of  Federal  employees  re- 
siding in  Yellowstone  National  Park. 
Memorandum  (Aug.  10,  1945) 

Landing  of  airplanes  in  national  park 
areas. 
Memorandum   (Aug.  31,  1945) 

Whether  the  Le  Conte  Memorial  Lodge 
building  situated  on  Federal  land  within 
Yosemite  National  Park  is  owned  by  the 
U.S. 
Memorandum  (Sept.  10,  1945) 

Regulations  designed  to  prohibit  the 
landing  of  aircraft  in  national  parks  and 
monuments  except  at  areas  designated  by 
the  Director  of  the  National  Park  Service. 
Memorandum  (Sept.  21,  1945) 

Whether  the  State  of  Montana  at  the 
present  time  can  legally  transfer  these 
lands  to  the  U.S.  in  exchange  for  public 
lands  outside  of  the  park,  and  how  the  nec- 
essary exchange  authority  can  be  obtained 
if  it  does  not  exist. 
Memorandum  (Oct.  15,  1945) 

Availability  of  Parkways  appropriations 
for  the  construction  of  buildings. 
Memorandum  (Nov.  5,  1945) 

Difference  between  "exclusive  jurisdic- 
tion" and  "concurrent  jurisdiction"  in  re- 
lation to  areas  administered  by  the  Na- 
tional Park  Service. 

Memorandum   (Nov.  5,  1945) 

Jurisdiction  of  the  U.S.  Govt,  and  the 
various  States  relative  to  the  control  of 
sanitation  and  health  in  the  National 
Parks. 

Letter  to  Asst.  Attorney  General  of  Utah 
(Nov.  5, 1945) 

Authority  to  condemn  lands  at  Acadia 
National  Park  in  the  event  of  a  contribu- 
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tion  for  that  purpose  being  made  by  a  pri- 
vate  individual. 
Memorandum  (Nov.  20,  1945) 

The  inclusion  of  certain  provisions  in  the 
organic  park  acts  authorizes  the  Bur.  of 
Reclamation  to  use  any  park  lands  which 
may  be  necessary  for  the  development  and 
maintenance  of  a  Govt,  reclamation  project. 
Memorandum  (Nov.  27,  1945) 

Under  authority  to  "promote"  the  use 
of  parks  and  monuments,  we  may  use  ad- 
ministrative funds  for  the  preparation  of  , 
radio  recordings,  such  recordings  may  not 
be  charged  to  the  printing  and  binding 
appropriation. 
Memorandum    (Nov.  27,  1945) 

The  Federal  Govt,  does  not  own  or  have 
jurisdiction  over  Wainwright  Avenue  in 
Gettysburg  National  Military  Park.  Per- 
mission to  construct  a  power  line  across 
it  will  have  to  be  obtained  from  the  local 
road  authorities. 
Memorandum  (Dec.  13,  1945) 

Establishment  Saratoga  National  His- 
torical Park  and  Kennesaw  Mountain 
Battlefield  Park  projects.  Cannot  be  done 
until  all  Lands  within  their  designated 
boundaries  are  acquired. 
Memorandum   (Dec.  17,  1945) 

No  legal  liability  rests  upon  the  Interior 
Department  in  connection  with  execution 
of  so-called  Lanham  Act  contracts. 
Letter,  Board  of  Commissioners,  District  of 
Columbia  (Dec.  18,  1945) 

Authority  of  the  Govt,  to  comply  with  a 
request  of  the  Board  of  Supervisors  of  Iron 
County,  Michigan,  for  approval  of  the  sale 
of  a  former  CCC  camp  at  Crystal  Falls  to  a  , 
returning  soldier. 
Memorandum   (Dec.  21,  1945) 

Memo  of  Jan.  29  enclosing  copy  of  Supt. 
Leavitt's  memo  of  Jan.  23,  1946.  Re  request 
of  Tax  Assessor  of  Klamath  County,  Ore- 
gon, for  assistance  in  evaluating  the  fed- 
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erally  owned  property  within  Crater  Lake 
National  Park. 

There  appears  to  be  no  way  in  which  we 
could  furnish  any  valuation  data  officially 
which  could  be  used  by  him  in  connection 
with  his  statutory  duties. 
Memorandum   (Feb.  20,  1946) 

Power  of  the  State  of  California  to  re- 
quire licenses  for  sale  of  liquor  on  private 
lands  with  Yosemite  National  Park. 

State  of  California  is  without  authority 
to  require  a  license  for  sale  of  liquor  on 
any  lands  within  Yosemite,  either  public 
or  private. 
Memorandum    (Feb.  25,  1946) 

A  section  of  the  South  Dakota  code  ced- 
ing jurisdiction  to  the  U.S.  over  lands  ac- 
quired by  the  State  for  Wind  Cave  Na- 
tional Park  and  Badlands  National  Monu- 
ment does  not  affect  the  jurisdictional 
status  of  any  lands  in  the  above-mentioned 
areas  in  the  absence  of  an  express  accep- 
tance of  the  cession  by  the  U.S. 
Memorandum   (May  8,  1946) 

Discusses  question  of  apparently  aban- 
doned  cars  stored  in  the  Park.  If  Supt.  of 
i  Yellowstone    National    Park    is    satisfied, 
;  from  all  the  circumstances,  including  the 
f  lapse  of  time,  that  the  owners  of  the  two 
cars  in  question  have  no  effective  intention 
|  of   removing   them,    they    should   be   con- 
I  sidered  as  abandoned  to  U.S.  and  may  be 
j  used  as  Govt,  property  or  disposed  of  as 
i  surplus,  scrap  or  otherwise.  It  may  be  ad- 
visable to  reopen  matter  of  case  of  Ken- 
neth   S.    Shepardson  if  it  appears  intent 
was  influenced  by  the  question  of  charges 
for  storage,   because  there   would  be  no 
authority  for  such  charges  and  a  lien  for  a 
tort  claim  would  require  something  in  the 
nature  of  a  writ  of  attachment.  The  two 
essential  elements  of  abandonment  must 
reasonably    appear    before    title    is    con- 
sidered to  pass  from  the  former  owner  to 
the  Govt,  by  reason  of  abandonment. 
Memorandum   (May  13,  1946) 


NATIONAL  PARK  SERVICE— Continued 
AUTHORITY— Continued 
Discusses  the  attempted  cession  by  the 
State  of  South  Dakota  of  jurisdiction  over 
lands  acquired  by  the  U.S.  for  Wind  Cave 
National  Park  and  Badlands  National 
Monument.  Under  act  of  Oct.  9,  1940, 
jurisdiction  must  be  accepted  by  U.S.  to 
become  effective  applies  only  to  lands  ac- 
quired after  the  date  of  the  act.  As  to 
lands  acquired  by  U.S.  prior  to  Oct.  9,  1940, 
acceptance  could  be  implied  (1)  where  a 
benefit  would  result  to  U.S.  from  posses- 
sion of  exclusive  jurisdiction,  or  (2) 
where  the  U.S.  has  actually  assumed  and 
exercised  exclusive  jurisdiction  over  the 
area.  Requests  additional  information  of 
subject. 

Memorandum    (May  15,  1946) 

Discusses  question  whether  Procure- 
ment Division  Order  of  Jan.  8,  1946,  re- 
quires the  submission  of  public  utility 
contracts  for  review  by  the  Public  Utilities 
Division  of  the  Procurement  Division.  It 
is  mandatory  only  to  the  extent  that  it 
requires  each  agency  in  the  area  covered 
by  a  Procurement  Div.  contract  for  utility 
services  to  take  utility  services  thereunder 
unless  specifically  exempted  by  statute  or 
express  order  of  Director  of  Procurement. 
Areas  not  covered  by  a  general  Procure- 
ment Div.  contract  are  not  required  to 
submit  utility  contracts  to  Public  Utilities 
Div. 
Memorandum  (May  23,  1946) 

There  is  no  legal  objection  to  the  Amer- 
ican Planning  and  Civic  Assn.  acting  as 
trustee  to  receive  and  expend  sums  for  the 
benefit  of  the  Service. 

However,  the  funds  to  be  held  by  the 
above  Association  may  not  be  required  in 
return  for  furnishing  Govt,  property. 
Such  receipts  must  be  deposited  into  the 
Treasury   as  miscellaneous  receipts. 

The  proposed  donation  may  be  accepted, 
but  if  it  is  to  be  used  to  provide  additional 
services  the  person  employed  will  be  sub- 
ject to  the  usual  requirements  for  the 
employment  of  personnel. 
Memorandum  (July  10, 1946) 
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Sec.  7,  act  of  June  7, 1939  (53  Stat.  812) , 
which  authorizes  Secretary  of  the  Interior 
to  explore  for  minerals  on  "public  lands," 
permits  such  exploration  in  national  parks 
and  monuments. 
Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

Medical  contracts  can,  of  course,  be 
canceled,  following  a  hearing,  for  failure 
of  the  contracting  doctor  to  comply  with 
the  terms  of  the  contract.  A  contract 
whereby  the  Director  or  the  Secretary  has 
the  summary  right  to  discontinue  a  doc- 
tor's services  would  have  the  effect  of 
destroying  his  professional  reputation. 
However,  a  provision  could  be  inserted 
which  would  give  either  the  Director  or 
the  Secretary  (a)  the  right  to  discontinue 
the  services  of  the  doctor  temporarily, 
pending  the  hearing  provided  for  in  the 
contract,  and  (b)  the  right  to  employ 
another  physician  during  this  period. 
Memorandum  (Aug.  20,  1946) 

Discusses  the  leasing  of  certain  cottages 
in  the  New  Appalachian  Club  subdivision 
within  Great  Smoky  Mountains  National 
Park.  When  the  Club's  properties  were  ac- 
quired it  was  agreed  that  a  lease  would  be 
issued  to  the  Club  itself  covering  the  club- 
house and  grounds  to  remain  in  effect  until 
the  death  of  the  last  survivor  of  the  Club's 
membership  as  it  existed  at  the  time  the 
property  was  acquired  by  the  State  of  Ten- 
nessee, for  donation  to  U.S.  The  act  of 
Feb.  4,  1932,  authorizes  the  Secretary  to 
accept  title  to  lands  for  this  park.  The  act 
does  not  contemplate  that  the  privilege  of 
occupying  park  lands  shall  be  extended  to 
persons  who  did  not  have  some  interest  in 
the  property  at  the  time  they  were  acquired 
for  park  purposes.  Extension  of  Club's  per- 
mit expiring  Dec.  31,  1&46,  will  not  be 
granted. 

Letter  to  Senator  McKellar  from  Acting 
Director  (Aug.  20, 1946) 

The  act  of  July  30,  1946,  authorizes  and 
directs  the  Secretary  of  the  Interior  to  con- 
vey to  Escambia  County,  Fla.,  all  of  the 
right,  title,  and  interest  of  the  U.S.  in  that 
portion  of   Santa  Rosa   Island  which  is 
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under  the  jurisdiction  of  the  Dept.  of  the 
Interior.  It  would  be  well  to  ascertain 
whether  the  County  is  now  in  a  position  to 
accept  a  quitclaim  deed  for  the  land.  Con- 
cerning use  by  National  Park  Service  of 
buildings  located  on  Navy  Dept.  land,  by 
permit  issued  by  Navy  on  May  10, 1940,  the 
Service  may  remove  the  buildings  if  it  so 
desires  (buildings  constructed  by  NPS), 
or  turn  them  over  to  the  Navy  Dept.  There 
is  no  objection  to  an  informal  arrangement 
with  local  Navy  officials  whereby  tempo- 
rary custody  of  such  of  the  buildings  as 
cannot  be  utilized  by  this  Service  is  en- 
trusted to  them. 
Memorandum  (Aug.  27,  1946) 

Sec.  1  of  the  act  of  Aug.  9, 1&16,  expressly 
includes  the  100-acre  tract  known  as  the 
Upper  Spring  area  as  a  part  of  Wind  Cave 
National  Park.  Also  by  deed  of  Robert  and 
Fannie  McAdam  a  tract  of  0.77  acres  was 
conveyed  to  the  U.S.  and  a  right-of-way 
which  includes  a  right  of  access  for  mainte- 
nance and  repair  of  the  pipeline.  The  act 
of  Aug.  9,  1946,  does  not  change  the  status 
of  the  pipeline  and  the  tract  of  0.77  acres, 
and  the  entire  system  is  necessary  to  Wind 
Cave  National  Park.  Authority  to  maintain 
the  pipelines  has  always  been  an  implied 
one,  but  it  is  not  necessary  to  obtain  legis- 
lative authority  to  continue  to  do  so. 
Memorandum   (Aug.  28,  1946) 

In  making  leases  and  concession  con- 
tracts, and  issuing  and  enforcing  regula- 
tions, relating  to  recreational  uses  in  the 
Lake  Texoma  Recreational  Area,  Secretary 
of  the  Interior  acts  pursuant  to  authority 
of  Organic  National  Park  Service  Act  of 
Aug.  25,  1916. 
Solicitor's  Opinion,  M-34&44  (Sept.  3, 1946) 

Because  of  the  inability  of  the  laborer 
to  return  to  duty  after  breaking  his  hip, 
and  because  of  his  being  without  any 
means  of  support,  the  laborer  qualifies  as 
an  indigent  under  16  U.S.C.  17e,  and  ex- 
penses for  his  temporary  care  may  be  paid 
under  the  authorization  contained  in  that 
section.  He  may  not,  however,  be  moved 
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at  Govt,  expense  more  than  50  miles  al- 
though there  is  authority  for  removal  up 
to  that  distance. 

In  an  emergency  there  is  authority  for 
the  officer  in  charge  of  an  area  to  take  such 
action  as  may  be  necessary  and  for  which 
an  expenditure  of  funds  appropriated  for 
the  general  expenses  of  the  park  may  be 
involved. 
Memorandum  (Sept.  13,  1946) 

Expected  operation  of  vehicles  over 
Going-to-the-Sun  Highway  in  Glacier  Na- 
tional Park  during  the  period  U.S.  High- 
way No.  2  is  closed  for  reconstruction. 
Since  contemplated  use  is  in  response  to  an 
emergency,  it  may  be  started  as  soon  as 
circumstances  require,  without  waiting  for 
changes  in  the  regulations.  No  special  au- 
thority is  required  to  continue  collection  of 
the  usual  motor  vehicle  fees ;  normally  col- 
lections continue  until  authorization  is 
given  to  suspend  them.  Proposed  limita- 
tions on  use  consists  of  speed  restrictions, 
size  and  weight  limitations,  and  closing  of 
the  entrances  at  night  during  the  period 
from  October  1  to  November  15.  State  High- 
way Commission  should  be  kept  currently 
informed  of  the  proposed  use  of  the  Park 
road  and  adequate  publicity  should  be 
given  so  traveling  public  will  be  informed 
of  limited  availability  of  that  route. 
Memorandum  (Sept.  24,  1946) 

The  basic  legislative  authority  for  as- 
signment of  Service  personnel  outside  the 
continental  U.S.  for  the  purpose  of  carry- 
ing on  studies  or  programs  in  or  with  other 
countries  is  the  act  of  Aug.  25,  1916,  39 
Stat.  535.  By  the  "Convention  on  Nature 
Protection  and  Wildlife  Preservation  in  the 
Western  Hemisphere"  ratified  by  the  Sen- 
ate on  Apr.  7, 1941,  the  contracting  govern- 
ments are  to  cooperate  and  lend  each  other 
assistance  in  promoting  the  objectives  of 
the  Convention.  The  National  Park  Service, 
as  a  Federal  agency  directly  concerned 
with  this  subject,  should  participate  ac- 
tively in  the  program. 

Memorandum  (Sept.  25,  1946) 
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Authority  of  National  Park  Service  to 
issue  permits  for  operation  of  boat  livery 
services  on  Jackson  Lake  within  Jackson 
Hole  National  Monument. 
Jaclcson  Hole  National  Monument  (Nov.  19, 
1946) 

Under  31  U.S.C.  673,  the  Department  has 
no  authority  to  appoint  a  concessions  study 
"committee,"  as  such.  However,  individuals 
employed  to  conduct  the  concessions  study 
were  not  appointed  as  a  "committee"  but 
as  consultants  pursuant  to  authority  in 
Sch.  A,  sec.  1,  of  the  Civil  Service  Act, 
Rules  and  Regulations. 

Interpretation  of  31  U.S.C.  673  given  in 
27  Op.  Atty.  Gen.  308,  310  which  states  there 
is  no  prohibition  for  employees  of  Depart- 
ments acting  together  as  a  "committee." 
Calling  of  consultants  appointed  to  study 
concession  operations  a  "Committee." 
(Nov.  22,  1946). 

Re  Memo  of  Sept.  27, 1946  and  Mr.  Davis' 
memo  of  Oct.  22,  1946  on  the  Dam  Hogan 
property  in  Grand  Canyon  National  Park 
which  has  recently  been  purchased  by  Mrs. 
Madeleine  Jacobs  for  the  purpose  of  erect- 
ing a  hotel  thereon. 

Mrs.  Jacobs  is,  of  course,  free  to  make 
such  use  of  her  property  subject  only  to 
the  condition  that  she  may  not  use  the 
property  in  such  a  manner  as  to  endanger 
the  adjoining  Federal  property  or  to  create 
a  nuisance  which  would  affect  adjacent 
property. 
Memorandum  (Dec.  13,  1946) 

Memo  of  Dec.  12,  1946  suggesting  some 
clarification  of  the  applicability  of  Mineral 
Leasing  Act  to  withdrawals  of  public  lands 
made  at  the  instance  of  NPS,  such  as  the 
temporary  withdrawals  in  the  Jackson 
Hole-Yellowstone  Area. 

Solution  might  result  from  having  the 
withdrawn  land  permanently  reserved  for 
some  public  purpose  such  as  a  wildlife 
refuge. 
Memorandum  (Dec.  23,  1946) 

Extension  of  time  for  movement  of 
household  goods  after  return  from  military 
service. 
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There  is  no  authority  in  law  for  grant- 
ing, subsequent  to  his  return  from  mili- 
tary furlough,  of  an  extension  of  time 
within  which  a  transferred  employee  may 
make  shipment  of  his  household  goods  at 
Govt,  expense. 
Solicitor's  Opinion,  M-34696  (Jan.  8,  1947) 

Does  the  basic  legislative  authority  exist 
for  the  acquisition  of  land  by  the  Park 
Service  to  support  the  appropriation  item 
for  land  acquisition  in  the  1948  estimates? 

The  act  of  Aug.  25,  1916,  in  granting  a 
general  authority  to  promote  and  regulate 
the  use  of  park  areas,  would  seem  to  imply 
the  authority  to  acquire  privately  owned 
lands  within  them. 

There  are  also  many  authorizations  to 
acquire  lands  in  connection  with  particular 
areas. 

It  is,  therefore,  concluded  that  the  basic 
legislation  does  exist. 
Memorandum   (Jan.  24,  1947) 

There  is  authority  in  the  law  whereby 
the  State  or  its  political  subdivisions  may 
be  permitted  to  administer  the  development 
of  recreational  areas  at  reservoir  sites. 
Sec.  10  of  the  Reclamation  Project  Act  of 
1939  (53  Stat.  1187,  43  U.S.C.  387)  is  suf- 
ficiently broad  to  authorize  the  granting  of 
leases  or  licenses  to  States  or  its  local  sub- 
divisions for  recreational  purposes.  The 
transfer  may  also  be  accomplished  by  set- 
ting apart  lands  to  the  States  to  be  ad- 
ministered by  State  agencies  for  wildlife 
refuges  under  the  Federal  Aid  in  Wildlife 
Restoration  Act  (50  Stat.  917,  16  U.S.C. 
669-669 j)  and  the  act  of  Mar.  10,  1934  (48 
Stat.  40,  16  U.S.C.  661-666),  providing  for 
cooperation  with  Federal,  State,  and  other 
agencies  in  furtherance  of  a  National  con- 
servation program.  The  fact  that  the  lands 
may  be  under  the  jurisdiction  of  a  bureau 
of  the  Department  other  than  the  Bur.  of 
Land  Management  would  be  immaterial  in 
view  of  the  over-all  powers  of  the  Secre- 
tary with  respect  to  public  lands. 
Administration  of  Recreational  Areas  at 
Reservoir  Sites   (Feb.  28  ,1947) 

Report  of  Hearing  Committee  in  the  mat- 
ter of  Proposed  Rules  and  Regulations  gov- 
erning the  Labor  Standards. 
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History  of  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  rec- 
ommended that  certain  minimum  require- 
ments concerning  child  labor  and  minimum 
wage,  maximum  hours  should  be  part  of 
the  regulations,  and  that  the  concessioners 
be  required  to  adhere  to  the  State  labor 
laws  in  the  State  in  which  they  are  sit- 
uated. 

Labor   Standards — Concession   Employees 
(July  8,  1948). 

The  Assignment  of  the  National  Capital 
Park  and  Planning  Commission  prior  to 
Apr.  29,  1942,  of  park  areas  in  the  Dist. 
of  Col.  to  the  control  of  the  D.C.  Commis- 
sioners for  playground  purposes  did  not 
divest  the  National  Park  Service  of  its 
jurisdiction  over  such  assigned  areas  for 
other  purposes. 

The  continued  use  for  playground  pur- 
poses of  those  park  areas  which  were  the 
subjects  during  the  period  between  June 
6,  1924,  and  Apr.  29,  1942,  of  assignments 
to  the  control  of  the  D.C.  Commissioners 
for  playground  purposes  is  contingent  upon 
the  making  of  an  agreement  or  agreements 
between  the  National  Park  Service  and  the 
D.C.  Recreation  Board  respecting  such  use. 
Use  of  Park  Areas  in  the  District  of  Co- 
I  inn  hi a  for  Public  Recreation,  M-34693 
(Aug.  2, 1948) 

The  U.S.  seeks  a  declaratory  judgment 
decreeing  that  the  Federal  Govt,  has  ex- 
clusive police  jurisdiction  over  privately 
owned  lands  located  in  Kings  Canyon  Na- 
tional Park  and  a  writ  of  injunction  re- 
straining sale  of  liquor  upon  such  private 
property  without  a  Federal  permit. 

The  establishment  selling  liquor  on  pri- 
vately owned  land  in  Kings  Canyon  Natl. 
Park  does  so  on  an  on-sale  license  obtained 
from  the  Calif.  State  Board  of  Equaliza- 
tion. Their  application  for  a  Federal  per- 
mit was  refused. 

After  the  park  was  set  up  with  lands 
owned  by  the  defendants  within  its 
boundaries,  Calif,  ceded  to  the  U.S.  "ex- 
clusive jurisdiction — over  and  within  all 
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of  the  territory   which   is  now — included 
in  those  several  tracts  of  land  in  the  State 
of  Calif,  set  aside— for  park  purposes  hy 
the  U.S.  as  Kings  Canyon  National  Park." 

On  Apr.  21,  1945,  the  Secretary  of  the 
Interior  accepted  this  exclusive  jurisdic- 
tion and  assumed  "police  jurisdiction  over 
the  said  park." 

The  Government  urges  that  exclusive 
police  jurisdiction  of  the  U.S.  over  all  lands 
within  the  boundaries  of  the  Park,  both 
publicly  and  privately  owned,  is  estab- 
lished by  the  agreement  between  the  U.S. 
and  Calif. 

Defendants  contend  that  Calif,  cannot 
cede  and  U.S.  cannot  accept  exclusive  juris- 
diction over  lands  to  which  the  U.S.  has 
no  title. 

It  has  been  held  that  where  "necessary  in 
order  to  secure  the  benefits  intended  to  be 
derived"  from  Federal  lands,  acceptance 
of  exclusive  police  jurisdiction  by  the  U.S. 
may  be  extended  to  privately  owned  land. 
This  would  seem  to  be  such  a  case. 

The  U.S.  had  authority  to  and  did  ac- 
cept cession  of  exclusive  police  jurisdic- 
tion over  the  privately  owned  lands  in  con- 
troversy and  is  entitled  to  judgment  so 
decreeing. 

As  for  the  injunction  restraining  de- 
fendants from  liquor  at  "The  Lodge"  with- 
out Federal  permit.  There  are  criminal 
sanctions  in  the  Park  Service  regulations 
which  are  adequate  to  this  situation. 

Prayer  for  injunction  denied. 
United  States  District  Court  for  the  South- 
ern District  of  California  (June  22,  1950) 

The  Secretary  of  the  Interior  may,  with 
the  concurrence  of  the  Secretary  of  Com- 
merce, allow  or  prohibit  truck  travel  on 
the  Baltimore-Washington  Parkway  and, 
consequently,  may  adopt  a  regulation  pro- 
hibiting truck  traffic  in  the  Parkway  ex- 
cept in  special  instances. 
Truck  Travel  on  the  Baltimore-Washing- 
ton Parkway,  M-36174  ( Sept.  4, 1953) 

State  laws  relative  to  holdover  under  a 
lease  are  not  applicable  upon  the  expira- 
tion of  concession  agreements  which  em- 
body the  current  standard  concession  lan- 
guage   since   such   agreements   are   essen- 
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tially  contracts  by  which  Park  visitors  are 
afforded   accommodations,    facilities,    and 
services. 

Prospective  rights  of  the  parties  to  cer- 
tain concession  contracts  cease  immedi- 
ately upon  expiration  of  the  contracts  by 
limitation  of  time,  except  in  so  far  as  such 
rights  are  expressly  reserved  by  the  con- 
tracts. To  the  extent  that  the  parties  con- 
tinue performance,  they  are  entitled  to  re- 
cover the  fair  value  of  their  property  or 
services  upon  a  contract  implied  in  fact. 
Either  party  may  terminate  the  implied 
contract  at  his  pleasure. 

The  20-year  limitation  placed  upon  con- 
cession agreements  by  the  act  of  Aug.  25, 
1916  (39  Stat.  535),  as  amended,  and  by  the 
act  of  Aug.  3,  1894  (28  Stat.  222),  as 
amended,  does  not  prohibit  the  grant  of 
successive  20-year  authorizations  upon  ex- 
piration of  the  preceding  authorization. 
Yellowstone  National  Park,  M-36250  (Nov. 
18,1954) 

The  function  of  issuing  regulations  pur- 
suant to  sec.  3  of  the  act  of  Aug.  25,  1916 
(39  Stat.  535),  may  be  delegated  pursuant, 
to  Reorganization  Plan  No.  3  of  1950. 

The  Secretary  of  the  Interior  may  dele- 
gate to  a  superintendent  of  a  park  area  the 
function  of  signing  and  promulgating  sub- 
sidiary regulations  applying  to  the  area 
under  his  jurisdiction. 

Delegation  of  Authority  of  Field  Officials 
of  National  Park  Service  to  Issue  Regula- 
tions, M-36206  (May  7,  1954) 

NATIONAL  PARK  SERVICE  AREAS 
GENERALLY 

Application  made  to  the  California  State 
Board  of  Equalization  by  Mr.  J.  H.  Meyer 
for  seasonal  licenses  for  the  sale  of  intoxi- 
cating liquor  on  the  White  Wolf  Lodge 
property  within  Yosemite  National  Park. 
Memorandum   (June  14,  1945) 

Under  authority  to  "promote"  the  use 
of  parks  and  monuments,  we  may  use  ad- 
ministrative funds  for  the  preparation  of 
radio  recordings,  such  recordings  may  not 
be  charged  to  the  printing  and  binding 
appropriation. 
Memorandum   (Nov.  27,  1945) 
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Maintenance  of  certain  roads  and  trails 
situated  outside  of  the  boundaries  of  Rocky 
Mountain  National  Park. 
Memorandum  (May  20,  1945) 

Whether  the  6.25  acres  of  land  at  the 
site  of  the  administration  headquarters  for 
Lassen  Volcanic  National  Park  recently 
patented  to  the  State  of  Calif,  in  exchange 
for  40  acres  of  State-owned  land  within  the 
main  park  area  should  still  be  considered 
as  being  within  the  Park  boundaries. 
Memorandum  (Nov.  7,  1945) 

Procedure  for  effecting  an  arrangement 
with  the  Tennessee  Valley  Authority  for 
the  exercise  by  the  National  Park  Service 
of  control  over  recreational  facilities  upon 
the  lands  lying  between  the  high  water 
mark  and  the  low  water  mark  of  Fontana 
Lake  and  adjoining  Great  Smoky  Moun- 
tains National  Parks,  outside  of  the  pro- 
posed Park  boundary. 
Memorandum  (Nov.  27,  1945) 

Establishment  Saratoga  National  His- 
torical Park  and  Kennesaw  Mountain 
Battlefield  Park  projects.  Cannot  be  done 
until  all  lands  within  their  designated 
boundaries  are  acquired. 
Memorandum  (Dec.  17,  1945) 

Enactment  of  proposed  legislation  to  re- 
vise boundaries  of  Joshua  Tree  National 
Monument. 

It  appears  that  some  of  the  lands  pro- 
posed for  retention  in  the  Monument  are 
still  unsurveyed  and  there  is  uncertainty  as 
to  correctness  of  some  of  the  maps  on 
which  revised  boundaries  of  the  Monu- 
ment are  described  *  *  *  status  of  some 
public  lands  fall  within  general  purview 
of  GLO  *  *  *  views  requested. 
Memorandum  (Mar.  11,  1946) 

The  boundaries  of  the  Park  have  been 
extended  to  include  those  lands  and  in  the 
interest  of  good  administration  the  U.S. 
should  have  jurisdiction  over  them. 

The  State  may  not  transfer  submerged 
lands  to  private  persons  but  it  may  be 
transferred  to  another  sovereign.  Before 
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the  cession  is  consummated,  further  study 
must  be  given  the  "trust  theory"  men- 
tioned in  Solicitor's  Opinion  M-33869,  and 
legislative  intent  must  be  looked  into. 
Additional  legislation  may  be  necessary. 
Transfer  to  U.S.  of  Submerged  Lands 
Within  Jpfa  Miles  of  Isle  Roy  ale  and  Sur- 
rounding Islands  (June  14,  1946) 

Solicitor's  Opinion  of  June  1,  1934  (54 
I.D.  483),  held  that  the  U.S.  had  jurisdic- 
tion over  all  properties  within  Yosemite, 
now  part  of  Kings  Canyon  National  Park. 

In  an  opinion  of  June  29, 1944,  the  Solici- 
tor held  that  where  land  is  acquired  by 
cession  from  a  State,  the  Govt,  has  juris- 
diction over  State  and  private  lands  within 
ill!-  area,  subject  only  to  rights  specifically 
reserved  by  the  State.  This  opinion  re- 
ferred specifically  to  the  cession  act 
relating  to  Olympic  National  Park.  The 
cession  acts  governing  General  Grant 
National  Park  (now  part  of  Kings  Can- 
yon) and  Yosemite  are  practically  identi- 
cal to  it.  It  would  seem  that  the  U.S.  is 
authorized  to  exercise  exclusive  jurisdic- 
tion over  the  privately  owned  land  within 
Sequoia-Kings  Canyon  National  Parks. 
Jurisdiction  of  the  United  States  Over 
Privately  Owned  Land  Within  the  Exte- 
rior Boundaries  of  Sequoia-Kings  Canyon 
"National  Parks  (Sept.  24,  1947) 

Deposits  of  oil  and  gas  reserved  to  the 
U.S.  under  patents  issued  pursuant  to  the 
Stock-raising  Homestead  Act  cannot  be 
leased  if  they  are  within  the  boundaries 
of  a  national  monument. 
Perley  M.  Lewis,  Phoenix  085075,  A-25684 
(May  17, 1949) 

CONCESSION  CONTRACTS 
Generally 

Racial  Discrimination  in  Shenandoah 
National  Park. 

See    current    correspondence    file    under 
"Racial." 

Whether  National  Park  Service  funds 
may  be  spent  to  reimburse  the  Public 
Health   Service  for  a  survey  and  recom- 
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mendations  relating  to  sanitary  practices 
and  conditions  on  land  subject  to  Jackson 
Lake  Reservoir. 
Memorandum  (June  30,  1945) 

Legislative  history  of  that  part  of  sec.  4 
of  the  act  of  Mar.  4,  1940,  relating  to  the 
establishment  of  Kings  Canyon  National 
Park  which  provides  that  "No  privileges 
shall  be  granted  for  a  period  in  excess  of 
five  years." 
Memorandum  (Aug.  13,  1945) 

Relying  upon  an  apparent  agency  rela- 
tionship, and  believing  it  to  exist,  the  Govt, 
dealt  with  an  agent  on  behalf  of  the  Seven- 
Up  Bottling  Co.  over  a  period  of  several 
years.  The  company  may  not  now  deny  re- 
sponsibility for  the  agent's  act  in  this 
transaction. 
Memorandum  (Oct.  12,  1945) 

Limitation  of  trips  on  Evergreen  Trail- 
ways  not  to  affect  chartered  trips  for  mili- 
tary personnel. 
Mt.  Rainer  National  Park  (Dec.  20,  1945) 

Letter  of  Jan.  25,  1946  to  Supervisor  of 
Concessions  Taylor,  on  requirements  for 
obtaining  State  licenses  to  sell  liquor 
within  a  National  Park. 

No  special  rules  or  regulations  have  been 
promulgated  by  the  Secretary  to  govern 
the  sale  of  wine,  beer,  or  alcoholic  liquors 
in  the  national  parks. 

Letter  to  Byran  Harvey,  Jr.,  NPS  (Feb.  25, 
1946) 

Liability  of  Oregon  Caves  Resort,  Inc., 
for  payment  of  certain  taxes  assessed  by 
Josephine  County,  Oregon. 

The  corporation  should  take  whatever 
steps  may  be  considered  necessary  to  ab- 
solve itself  from  payment  of  the  taxes 
assessed  by  the  county  against  the 
buildings. 
Memorandum  (Mar.  22,  1946) 

Are  establishments  operated  on  private 
lands  within  Glacier  Park  required  to  se- 
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cure    State   licenses    to    operate    cocktail 
lounge  or  retail  liquor   store? 

The  Secretary  has  authority  to  regulate 
sale  of  liquor  on  private  lands  within  a 
national  park  (M-28150). 

The  State  tax  on  liquor  is  in  aid  of 
police  power  and  not  merely  regulatory, 
so  that  it  is  applicable  to  those  selling 
liquor  in  the  Park. 

Sellers  of  liquor  within  the  Park  do  not 
have  to  purchase  their  stock  from  State 
liquor  stores  as  they  are  not  "licensees." 
Sale  of  Liquor  in  Glacier  National  Park 
(July  24,  1946) 

In  making  leases  and  concession  con- 
tracts, and  issuing  and  enforcing  regula- 
tions, relating  to  recreational  uses  in  the 
Lake  Texoina  Recreational  Area,  Secre- 
tary of  the  Interior  acts  pursuant  to  au- 
thority of  Organic  National  Park  Service 
Act  of  Aug.  25, 1916. 

Lake  Texoma  Recreational  Area,  M-34644 
(Sept.  3,  1946) 

Opinion  requested  as  to  whether  the 
above-mentioned  subagency  agreement  can 
be  terminated  prior  to  Apr.  30,  1957. 

As  Tours  could  not  terminate  the  con- 
tract short  of  outright  breach  of  the  agree- 
ment, as  the  buildings  and  runways  were 
built  without  Federal  Aid,  and  as  the  ex- 
isting subagency  agreements  are  not  ob- 
jectionable, the  Chief  Counsel's  office 
withdraws  its  objections  to  the  agreement. 
Subagency  Agreement  Between  Grand  Can- 
yon-Boulder Dam  Tours,  Inc.,  and  Desert 
Skyways,  Inc.,  Covering  the  Operation  of 
Boulder  City  Airport  (Apr.  15,  1947) 

Income  tax  refunds  received  by  National 
Park  concessioners  under  the  net  operating 
loss  carry -back  provisions  of  sec.  122  of  the 
Internal  Revenue  Code,  as  amended  (26 
U.S.C.  122),  are  to  be  treated  as  income 
for  the  year  in  which  received  for  the  pur- 
poses of  computing  franchise  fees. 
Income  Taw  Refunds  Received  by  National 
Park  Concessioners,  M-34958  (Aug.  18, 
1947) 
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Operation  of  bicycle  concession  facilities 
in  East  Potomac  Park. 
Memorandum  (Apr.  13,  1948) 
See  M-35036  (Mar.  31,  1948) 

Report  of  Hearing  Committee  in  the 
matter  of  Proposed  Rules  and  Regulations 
governing  the  above. 

History  of  past  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  rec- 
ommended that  certain  minimum  require- 
ments concerning  child  labor  and  minimum 
wage,  maximum  hours  should  be  part  of 
the  regulations,  and  that  the  concessioners 
be  required  to  adhere  to  the  State  labor 
laws  in  the  State  in  which  they  are 
situated. 

Labor  Standards — Concession   Employees 
(July  8,  1948) 

Recommendations  of  hearing  committee 
concerning  the  overtime  provisions  of  the 
regulations  governing  labor  standards  ap- 
plicable to  employees  of  National  Park 
Service  concessioners.  Report  of  hearing 
attached. 

The  committee  is  convinced  that  time 
and  a  half  should  be  paid  for  work  over 
40  hrs.  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly  : 

The  provision  for  payment  of  overtime 
of  one  and  a  quarter  beyond  48  hrs.  should 
continue  in  effect  until  Dec.  31,  1949.  From 
Jan.  1,  1950,  to  Dec.  31,  1951,  overtime  of 
one  and  a  half  beyond  44  hrs.  should  be 
paid. 

After  Jan.  1,  1952,  overtime  of  one  and 
a  half  beyond  40  hrs.  should  be  paid. 
Memorandum  (Dec.  27,  1948) 

Sec.  28.6  of  the  labor  standard  regula- 
tions, approved  July  12, 1948,  provides  that 
concessioners  would  comply  with  the  State 
labor  laws  of  the  State  in  which  they  were 
situated  unless  those  standards  are  lower 
than  those  established  by  sees.  28.4  and 
28.5. 
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The  opposition's  contentions  that  this 
confers  legislative  power  on  the  State  is 
not  true.  The  Department  has  the  right  to 
establish  fair  working  conditions.  In  order 
to  assure  equality  of  treatment  the  State 
laws  are  followed  in  cases  where  an  em- 
ployee would  enjoy  a  higher  standard 
working  outside  the  park,  but  in  the  same 
State,  than  he  would  if  he  worked  for  a 
concessioner  in  the  park. 
Labor  Standard  Regulations  (May  27, 
1949) 

As  tli;-  Interior  Department  does  not 
operate  any  of  the  businesses  mentioned 
in  the  antidiscrimination  laws  enacted  by 
tin1  D.C.  Legislative  Assembly  in  1  ^TJ  and 
L873,  those  Laws  could  have  no  applicabil- 
ity to  i ho  personnel  of  the  Dept. 

Persons  who  conduct  on  park  lands  in 
the  D.C,  under  concession  contracts  with 
this  Department,  businesses  of  the  types 
mentioned  in  the  1^72  and  L873  antidis- 
crimination laws  of  the  D.C  Legislative 
Assembly  are  subject  to  a  fine  or  impris- 
onment, or  both,  and  to  the  forfeiture  of 
their  right  to  do  business  on  the  park 
lands  if  they  discriminate  against  any 
customer  or  would-be  customer  on  the 
basis  of  race,  color,  creed,  or  national 
origin. 

District  of  Columbia  Antidiscrimination 
Laws,  M-36026  (Feb.  13,  1950) 

A  provision  for  settling,  by  arbitration, 
disputes  as  to  the  character  and  amount 
of  a  readjusted  franchise  fee  under  con- 
cession contracts  of  the  National  Park 
Service  which  includes  approximate  cri- 
teria for  the  guidance  of  the  arbitrators 
in  determining  the  amount  and  character 
of  the  fee  may  Legally  he  included  in  the 
concession  contracts. 

Inclusion  in  Concession  Contracts  of  Pro- 
vision  for  Arbitration,  M-36217  (May  27, 
1954) 

State  laws  relative  to  holdover  under  a 
lease  are  not  applicable  upon  the  expira- 
tion of  concession  agreements  which 
embody  the  current  standard  concession 
language     since     such     agreements     are 
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essentially  contracts  by  which  Park  visi- 
tors are  afforded  accommodations,  facili- 
ties, and  services. 

Prospective  rights  of  the  parties  to 
certain  concession  contracts  cease  imme- 
diately upon  expiration  of  the  contracts  by 
limitation  of  time,  except  in  so  far  as  such 
rights  are  expressly  reserved  by  the  con- 
tracts. To  the  extent  that  the  parties  con- 
tinue performance,  they  are  entitled  to  re- 
cover the  fair  value  of  their  property  or 
services  upon  a  contract  implied  in  fact. 
Either  party  may  terminate  the  implied 
contract  at  his  pleasure. 

The  20-year  limitation  placed  upon  con- 
cession agreements  by  the  act  of  Aug.  25, 
1916  (39  Stat.  535),  as  amended,  and  by 
the  act  of  Aug.  3,  1894  (28  Stat.  222),  as 
amended,  does  not  prohibit  the  grant  of 
successive  20-year  authorizations  upon 
expiration  of  the  preceding  authorization. 
Yelloivstonc  National  Park,  M-36250 
(Nov.  18,  1954) 

Possessory  Interest 
Legal  propriety  of  the  permission  grant- 
ed to  the  Rainier  National  Park  Co.  to 
sell  the  cabins  at  Paradise  and  Yakima 
Park  in  Mount  Rainier  National  Park 
and  retain  the  proceeds. 
Memorandum   (Sept.  14,  1945) 

Proposal  that  concession  contracts  pro- 
vide for  the  physical  properties  and  equip- 
ment of  the  concessioner  to  become  the 
property  of  the  U.  S.  upon  the  termina- 
tion of  the  contract,  the  concessioner  be- 
ing permitted  to  retain  excess  profits  as  re- 
imbursement for  his  investment  in  the 
properties. 
Memorandum  (Nov.  1,  1945) 

Memo  of  Sept.  27,  1946  and  Mr.  Davis' 
memo  of  Oct.  22,  1946  on  the  Dam  Hogan 
property  in  Grand  Canyon  National  Park 
which  has  recently  been  purchased  by  Mrs. 
Madeleine  Jacobs  for  the  purpose  of  erect- 
ing a  hotel  thereon. 

Mrs.  Jacobs  is  free,  of  course,  to  make 
such  use  of  her  property  subject  only  to 
the  condition  that  she  may  not  use  the 
property  in  such  a  manner  as  to  endanger 
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the  adjoining  Federal  property  or  to  create 
a   nuisance   which  would  affect  adjacent 
property. 
Memorandum  (Dec.  13,  1946) 

Art.  IX  of  1926  concession  contract  be- 
tween U.  S.  and  Sequoia  and  Kings  Can- 
yon National  Parks  Company  gave  U.S. 
complete  title  to  all  buildings,  fixtures,  etc. 
Company  has  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to  an- 
other person.  Since  Department  officials  in 
reports,  etc.,  regarded  for  many  years  the 
buildings  as  belonging  to  Company,  com- 
promise suggested  giving  U.  S.  ownership 
of  buildings  and  company  favorable  terms 
on  other  matters. 

Solicitor's  Opinion,  M-35045  (June  2,  1948) 
Preferential  Right 

Discussion  of  ownership  of  the  Low  Di- 
vide buildings  erected  by  Olympic  Chalet 
Co.  on  land  comprising  part  of  Olympic 
National  Park.  A  "Term  Permit"  was  is- 
sued by  Forest  Service  to  Olympic  Chalet 
Co.  on  Mar.  15,  1926,  for  purpose  of  con- 
structing all  necessary  structures  for 
maintaining  a  "summer  resort"  on  land  in 
Mount  Olympus  National  Monument.  In 
1933  the  Monument  was  transferred  from 
Forest  Service  to  NPS,  and  the  latter  is- 
sued service  permits  to  the  Olympic  Chalet 
Co.  for  1934,  1935,  and  1936.  The  Chalet 
Co.  was  dissolved  on  July  1,  1936,  and  a 
miscellaneous  permit  issued  to  Robert  E. 
Voorhies  for  the  same  purposes  from  Mar. 
16,  1936,  through  1945.  None  of  the  per- 
mits to  Olympic  Chalet  Co.  made  any  ref- 
erence to  conditional  right  of  permittee  to 
remove  structures  from  the  land  as  con- 
ferred by  the  Forest  Service.  General 
rule  is  that  structures  affixed  by  one  to  the 
land  of  another  become  a  part  of  the  free- 
hold and  pass  to  the  owner  of  the  land. 
Restrictions  may  be  placed  upon  the  right 
to  remove  the  chattels  from  the  land  and  a 
definite  time  within  which  such  removal 
shall  be  accomplished  may  be  stipulated. 
The  Park  Service  permits  issued  to  Mr. 
Voorhies  conferred  no  right  to  remove  any 
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structures  from  the  land.  Since  the  build- 
ings were  not  removed  within  the  period 
prescribed  in  the  Forest  Service  permit, 
they  automatically  became  the  property  of 
the  U.S.  It  would  be  improper  to  notify 
Messrs.  Voorhies  and  Mathias  they  must 
remove  the  remaining  structures  by  Dec. 
31,  1946.  However,  they  may  remove  from 
premises  all  personal  property  owned  by 
them  by  Dec.  31,  1946. 
Memorandum  (May  2,  1946) 

A  Business  Concession  Permit  should  be 
used  to  authorize  operations  by  the  Grand 
Teton  Lodge  and  Transportation  Co.  at 
Jackson  Hole  National  Monument  and  a 
Special  Permit  should  be  issued  for  a  sum- 
mer home  maintained  there,  to  supersede 
the  permits  issued  by  the  Forest  Service. 

The  issuance  of  these  permits  will  not 
constitute  a  "new  administrative  func- 
tion" prohibited  by  the  O'Mahoney  rider 
to  the  Interior  Department  Appropriation 
Act. 
Memorandum  (May  21,  1946) 

Medical  contracts  can,  of  course,  be  can- 
celed, following  a  hearing,  for  failure  of 
the  contracting  doctor  to  comply  with  the 
terms  of  the  contract.  A  contract  whereby 
the  Director  or  the  Secretary  has  the  sum- 
mary right  to  discontinue  a  doctor's  serv- 
ices would  have  the  effect  of  destroying 
his  professional  reputation.  However,  a 
provision  could  be  inserted  which  would 
give  either  the  Director  or  the  Secretary 

(a)  the  right  to  discontinue  the  services 
of  the  doctor  temporarily,  pending  the 
hearing  provided  for  in  the  contract,  and 

(b)  the  right  to  employ  another  physician 
during  this  period. 

Memorandum  (Aug.  20,  1946) 

Since  the  operation  of  the  "Bicycle 
Rental  Unit"  in  East  Potomac  Park  is  cov- 
ered by  the  existing  contract  with  Govern- 
ment Services,  Inc.,  the  privilege  of  operat- 
ing that  concession  cannot  be  taken  away 
from  GSI  so  long  as  the  contract  remains  in 
force  and  GSI  is  willing  to,  and  does,  ren- 
der satisfactory  service  thereunder. 


NATIONAL  PARK  SERVICE  AREAS— Con. 
CONCESSION  CONTRACTS— Continued 
Preferential  Right — Continued 
It   is   for   the    Secretary   to   determine 
whether  a  contract  for  bicycle  rental  opera- 
tions at  another  location  in  the  National 
Capital  Parks  system  shall  be  granted  to  a 
concessioner  other  than  GSI,  and  the  Sec- 
retary's determination  on  the  point  will 
be  binding  upon  GSI. 

Operation  of  Bicycle  Concession  Facilities 
in  East  Potomac  Park,  M-35036  (Mar.  31, 
1948) 

Concession  contracts  are  limited  by  sec. 
3  of  the  act  of  Aug.  25,  1916  (39  Stat.  535), 
to  periods  not  exceeding  20  years;  hence, 
preferential  operating  rights  granted  pur- 
suant to  a  contract  for  such  a  period  do  not 
carry  over  beyond  the  term  thereof. 

An  ambiguity  exists  in  the  provision  of 
the  Yosemite  Park  and  Curry  Company 
concession  contract  dated  Nov.  28,  1952, 
which  excepts  from  that  Company's  pref- 
erential operating  rights  the  rights  pro- 
posed to  be  granted  Degnan,  Donohoe,  Inc., 
inasmuch  as  the  Curry  contract  omits  the 
date  of  the  Donohoe  contract,  such  omis- 
sion being  necessary  because  a  Donohoe 
contract  was  not  then,  nor  is  it  now, 
executed. 

In  order  to  resolve  the  ambiguity  in  the 
Curry  contract,  the  intention  of  the  parties 
thereto  may  be  ascertained. 

The  available  records  show  that  (1) 
Curry  has  consented  to  the  sale  of  post- 
cards by  Donohoe  (2)  authority  for  Dono- 
hoe to  furnish  overflow  guest  accommoda- 
dations  was  not  within  the  agreement 
reached  by  Curry  and  the  U.S.  (3)  when 
Curry  executed  its  contract,  it  knew  the 
U.S.  reserved  the  right  to  authorize  Dono- 
hoe to  serve  cocktails  as  an  adjunct  of 
restaurant  privileges ;  accordingly  the  pref- 
erential rights  of  Curry  would  not  be  vio- 
lated by  those  provisions  in  the  proposed 
contract  with  Donohoe  relative  to  the  sale 
of  postcards  (sec.  2(a)(3)),  and  serving 
cocktails  at  tables  at  which  food  is  served 
(sec.  2(a)(1));  however,  the  proposed  pro- 
vision regarding  furnishing  overflow  guest 
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accommodations  (sec.  2(a)  (2) )  would  vio- 
late the  preferential  rights  of  Curry. 
Yosemite  National  Park   (July  27,  1954) 

Subsec.  2(a)  (5)  and  2(c)  (2)  of  a  pro- 
posed concession  permit  would  grant  Rai- 
nier National  Park  Company  a  preferential 
right  to  provide  a  chair  lift  or  tramway  at 
Paradise  Valley,  if  the  Secretary  approves 
such  installations. 

As  written,  the  preferential  provision  of 
subsec.  2(c)  (2)  is  meaningless.  To  clarify 
the  provision  there  will  be  attributed  to 
it  substantially  the  meaning  used  in  cur- 
rent standard  concession  contract  lan- 
guage. 

The  preferential  right  granted  is  a  right 
to  provide  accommodations,  facilities,  and 
services ;  accordingly,  the  construction  and 
operation  of  a  chair  lift  or  tramway  are 
inseparable  and  refusal  by  the  permittee 
to  construct  amounts  also  to  a  waiver  of 
its  preferential  right  to  operate  the  instal- 
lation. 

Mount   Rainier  National   Park,   M-36251 
(Oct.  28, 1954) 

ESTABLISHMENT 

If  the  reservation  in  deed  dated  Feb.  4, 
1896,  from  Gettysburg  Battlefield  Memorial 
Association  is  binding  on  U.S.  granting 
right-of-way  to  widow  and  heirs  of  Edward 
Menchey,  does  the  present  owner  of  land 
abutting  reservation  have  a  valid  claim  for 
access  to  Wainwright  Ave.,  or  can  the 
Nat.  Pk.  Serv.  properly  limit  use  of  right- 
of-way  for  express  purpose  of  access  to 
Menchey' s  Spring? 

Pennsylvania  courts  have  held  that  an 
easement  created  by  deed  can  ordinarily  be 
removed  by  a  grant  of  like  dignity.  How- 
ever, easement  may  be  lost  by  abandon- 
ment or  non-user  coupled  with  adverse  pos- 
session. 

Reports  of  Superintendent  of  area  on 
right-of-way  indicates  it  was  used  prob- 
ably for  foot  travel  and  that  no  residence 
has  been  on  the  tract  known  as  the  Strick- 
houser  tract  since  1896,  etc. 
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On  basis  of  record  presented  it  is  be- 
lieved Govt,  could  successfully  maintain 
position  that  easement  was  lost  by  aban- 
donment or  non-user  and  adverse  posses- 
sion. 

Memorandum  to  Director,  Nat.  Pk.  Serv. 
fr.  Theodore  Spector,  Asst.  Solicitor. 
Memorandum  (Feb.  18,  1944) 

Opinion  requested  as  to  whether  addi- 
tional legislation  is  necessary  to  acquire 
lands  in  the  above  manner. 

The  act  providing  for  the  establishment 
of  this  park  contains  the  same  proviso  as 
the  Everglades  National  Park  Act,  and  as 
Justice  felt  that  additional  legislation  was 
required  for  the  U.S.  to  acquire  lands  by 
condemnation  for  that  park,  it  follows  that 
additional  legislation  will  be  necessary  for 
Big  Ben  National  Park. 
Federal  Condemnation  of  Private  Lands 
in  Big  Bend  National  Park  (Mar.  19, 1947) 
JURISDICTION  OVER  LANDS  WITHIN 

Racial  Discrimination  in  Shenandoah 
National  Park. 

See  current  correspondence  file  under  "Ra- 
cial." 

Jurisdiction  over  the  killing  of  wildlife 
in  national  parks,  monuments,  and  other 
National  Park  Service  areas. 
Memorandum  (Dec.  4,  1944) 

Necessity  for  obtaining  additional  au- 
thority to  extend  the  boundaries  of  Carls- 
bad Caverns  National  Park  to  include  the 
lands  covered  by  deeds  Nos.  1  and  4,  which 
are  situated  outside  the  "approved"  bound- 
aries of  the  Park. 

Memorandum  (Jan.  27,  1945) 

Furnishing  of  lifeguards  at  the  Olympic 
Hot    Springs   and   at   the    Soleduck   Hot 
Springs  Swimming  Pools. 
Memorandum  (Apr.  19, 1945) 

Delegation  of  Authority  from  the  Secre- 
tary of  the  Interior  to  the  Director  of  the 
National  Park  Service. 
Solicitor's  Opinion,  M-34048  (May  2, 1945) 

Application  made  to  the  California  State 
Board  of  Equalization  by  Mr.  J.  H.  Meyer 
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for  seasonal  licenses  for  the  sale  of  in- 
toxicating liquor  on  the  White  Wolf  Lodge 
property  within  Yosemite  National  Park. 
Memorandum  (June  14,  1945) 

Whether  the  sections  of  U.S.  Highway 
33  and  U.S.  Highway  211  within  the  limits 
of  Shenandoah  National  Park  are  excluded 
from  Park  Service  jurisdiction. 
Letter  to  U.S.  Commissioner,  Shenandoah 
National  Park,  from  Patraw,  Acting  Di- 
rectors (June  20,  1945) 

Recommendations  as  to  what  action 
should  be  taken  toward  accepting  the  ces- 
sion of  exclusive  jurisdiction  made  by  the 
act  of  the  Washington  Legislature  ap- 
proved Mar.  15,  1945,  over  lands  added  to 
Olympic  National  Park. 
Memorandum  (July  31,  1945) 

Nature  of  jurisdiction  acquired  over  land 
under  order  vesting  title  May  22, 1934,  Case 
No.  5791,  United  States  v.  Barney,  et  al., 
Colonial  National  Historical  Park. 
Memorandum   (Aug.  20,  1945) 

Suggestion  that  the  U.S.  District  Court 
be  petitioned  to  confer  jurisdiction  upon 
U.S.  Commissioner  at  Holbrook,  Arizona, 
to  try  petty  offenses  committed  within 
Petrified  Forest  National  Monument. 
Memorandum   (Aug.  23,  1945) 

Whether  the  Le  Conte  Memorial  Lodge 
building  situated  on  Federal  land  within 
Yosemite  National  Park  is  owned  by  the 
U.S. 
Memorandum  (Sept.  10,  1945) 

Legal  propriety  of  the  permission  granted 
to  the  Rainier  National  Park  Co.  to  sell 
the  cabins  at  Paradise  and  Yakima  Park 
in  Mount  Rainier  National  Park  and  re- 
tain the  proceeds. 
Memorandum  (Sept.  14,  1945) 

Collection  of  a  fee  from  Warner  Broth- 
ers Pictures,  Inc.,  for  the  filming  of  a  mo- 
tion picture  in  Yosemite  National  Park. 
Memorandum   (Nov.  19,  1945) 
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The  inclusion  of  certain  provisions  in 
the  organic  park  acts  authorizes  the  Bur. 
of  Reclamation  to  use  any  park  lands  which 
may  be  necessary  for  the  development  and 
maintenance  of  a  Govt,  reclamation  project. 
Memorandum  (Nov.  27,  1945) 

Federal  exclusive  jurisdiction  over  Ha- 
waii National  Park.  Governor  should  be 
notified  of  our  police  jurisdiction  over  the 
Park. 

Memorandum   (Dec.  13,  1945) 

Limitation  of  trips  on  Evergreen  Trail- 
ways  not  to  affect  chartered  trips  for  mili- 
tary personnel. 
M<  morandum   (Dec.  20,  1945) 

Schedule  of  fees  and  operating  arrange- 
ments at  the  Franklin  D.  Roosevelt  Library 
and  the  Home  of  Franklin  D.  Roosevelt  Na- 
tional Historic  Site  as  outlined  in  memo  of 
Dec.  20,  1946. 
Memorandum   (Feb.  1,  1946) 

By  recent  amendment  to  general  regula- 
tions, issued  by  the  Secretary  on  Dec.  4, 
1945,  the  proprietor,  owner,  or  operator  and 
t  he  employees  of  any  hotel,  inn,  lodge,  or 
other  place  of  public  accommodation  within 
areas  administered  by  this  Service  are  pro- 
hibited from  discriminating  against  any 
person  or  persons  because  of  race,  creed, 
color,  or  national  origin. 

This  could  be  extended  to  private  lands 
in  those  parks  because  the  States  have 
ceded  exclusive  jurisdiction  with  respect 
to  them,  including  private  lands,  to  the 
U.S. 
Memorandum   (Feb.  18,  1946) 

Memo  of  Jan.  29.  1946,  enclosing  copy  of 
Supt.  Leavitt's  memo  of  Jan.  23,  1946.  Re 
request  of  Tax  Assessor  of  Klamath 
County,  Oregon,  for  assistance  in  evaluat- 
ing the  Federally  owned  property  within 
Crater  Lake  National  Park. 

There  appears  to  be  no  way  in  which 
we  could  furnish  any  valuation  data  of- 
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ficially  which  could  be  used  by  him  in  con- 
nection with  his  statutory  duties. 
Memorandum  (Feb.  20,  1946) 

Status  of  jurisdiction  over  privately 
owned  lands  in  Boulder  Dam  National  Rec- 
reational Area. 

U.S.  may  acquire  and  exercise  exclusive 
jurisdiction  over  the  privately  owned  lands 
within  a  national  park. 
Memorandum   (Mar.  7,  1946) 

Proposal  by  the  Army  Engineers  to  con- 
struct a  pipeline  and  power  transmission 
line  across  the  Otowi  section  of  Bandelier 
National  Monument. 

The  matter  should  be  determined  by  the 
Secretary.  Application  and  maps  should  be 
transmitted  to  the  Secretary  of  the  Interior 
through  the  Secretary  of  War. 
Memorandum   (Mar.  28,  1946) 

Discusses  transfer  of  Eastman  Hotel 
Annex  property  to  Department  by  War 
Dept.  for  addition  to  Hot  Springs  National 
Park.  It  is  believed  that  special  legislation 
will  be  required  to  authorize  this  transfer. 
The  Surplus  Property  Act  of  1944  does  not 
authorize  the  transfer  of  property  from 
one  Govt,  agency  to  another  without  reim- 
bursement, unless  a  free  transfer  is  "au- 
thorized by  law."  The  transfer  of  admin- 
istrative jurisdiction  from  War  to  Interior 
would  not  constitute  a  "donation"  within 
contemplation  of  the  act  of  Aug.  10,  1939, 
since  title  is  already  vested  in  U.S.  The 
lands  could  not  be  acquired  under  a  reor- 
ganization plan  of  the  President. 
Memorandum  (Apr.  4,  1946) 

Discusses  procedure  used  in  cases  in- 
volving the  death  of  persons  within  the 
areas  administered  by  the  National  Park 
Service. 

In  areas  not  under  the  exclusive  juris- 
diction of  the  U.S.,  State  laws  are  consid- 
ered in  force  and  to  be  followed,  under 
direction  of  State  authorities.  In  cases  of 
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death  from  unknown  causes  the  local  police 
authorities  are  notified  and  given  any  as- 
sistance in  making  investigations.  Areas 
of  exclusive  jurisdiction  of  U.S.  Park  Sup- 
erintendents prepare  certificates  where  in- 
quests are  not  necessary.  In  cases  requiring 
investigation,  coroner  of  geographical 
boundary  is  notified  and  invited  to  hold 
an  inquest.  In  homicides  FBI  is  also 
notified. 

Letter  to  Senator  Hatch  from  Acting  Direc- 
tor (Apr.  9,  1946) 

Discusses  jurisdictional  status  of  Fort 
Jefferson  National  Monument,  Florida.  By 
act  of  Congress,  Mar.  3,  1845,  the  land  was 
included  in  the  territory  admitted  into  the 
Union  as  the  State  of  Florida.  The  laws  of 
Florida  are,  in  general,  applicable  to  the 
area  and  the  Sheriff  of  Monroe  County 
would  have  jurisdiction  involving  viola- 
tion of  State  laws.  However,  the  exercise 
of  such  jurisdiction  has  been  infrequent 
and  because  of  its  isolated  location  and  be- 
cause there  are  no  private  properties  on  the 
islands,  being  federally  owned,  they  are 
subject  to  jurisdiction  of  the  U.S.  also. 
Letter  to  Capt.  S.  R.  Melvin,  U.S.  Military 
Academy  Infantry  Detachment,  West 
Point,  N.Y.  (Apr.  24, 1946) 

Discussion  of  ownership  of  the  Low  Di- 
vide buildings  erected  by  Olympic  Chalet 
Co.  on  land  comprising  part  of  Olympic  Na- 
tional Park.  A  "Term  Permit"  was  issued 
by  Forest  Service  to  Olympic  Chalet  Co.  on 
Mar.  15,  1926,  for  purpose  of  constructing 
all  necessary  structures  for  maintaining  a 
"summer  resort"  on  land  in  Mount  Olympus 
National  Monument.  In  1933  the  Monument 
was  transferred  from  Forest  Service  to 
NPS,  and  the  latter  issued  service  permits 
to  the  Olympic  Chalet  Co.  for  1934,  1935, 
and  1936.  The  Chalet  Co.  was  dissolved  on 
July  1,  1936,  and  a  miscellaneous  permit 
issued  to  Robert  E.  Voorhies  for  the  same 
purposes  from  Mar.  16,  1936,  through  1945. 
None  of  the  permits  to  Olympic  Chalet  Co. 
made  any  reference  to  conditional  right  of 
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permittee  to  remove  structures  from  the 
land  as  conferred  by  the  Forest  Service. 
General  rule  is  that  structures  affixed  by 
one  to  the  land  of  another  become  a  part 
of  the  freehold  and  pass  to  the  owner  of  the 
land.  Restrictions  may  be  placed  upon  the 
right  to  remove  the  chattels  from  the  land 
and  a  definite  time  within  which  such  re- 
moval shall  be  accomplished  may  be  stipu- 
lated. The  Park  Service  permits  issued  to 
Mr.  Voorhies  conferred  no  right  to  remove 
any  structures  from  the  land.  Since  the 
buildings  were  not  removed  within  the 
period  prescribed  in  the  Forest  Service  per- 
mit, they  automatically  became  the  prop- 
erty of  the  U.S.  It  would  be  improper  to 
notify  Messrs.  Voorhies  and  Mathias  they 
must  remove  the  remaining  structures  by 
Dec.  31,  1946.  However,  they  may  remove 
from  premises  all  personal  property  owned 
by  them  by  Dec.  31,  1946. 
Memorandum  (May  2,  1946) 

A  section  of  the  South  Dakota  code  ced- 
ing jurisdiction  to  the  U.S.  over  lands 
acquired  by  the  State  for  Wind  Cave  Na- 
tional Park  and  Badlands  National  Monu- 
ment does  not  affect  the  jurisdictional 
status  of  any  lands  in  the  above-mentioned 
areas  in  the  absence  of  an  express  accep- 
tance of  the  cession  by  the  U.S. 
Memorandum  (May  8,  1946) 

A  State  Explosive  Act  is  inoperative 
within  a  Park  area. 

The  NPS  has  special  requirements  for 
construction  and  use  of  explosive  maga- 
zines which  conform  with  the  latest  edition 
of  the  DuPont  Blasters  Handbook. 
Memorandum  (May  10,  1946) 

Discusses  the  attempted  cession  by  the 
State  of  South  Dakota  of  jurisdiction  over 
lands  acquired  by  the  U.S.  for  Wind  Cave 
National  Park  and  Badlands  National 
Monument.  Under  act  of  Oct.  9, 1940,  juris- 
diction must  be  accepted  by  U.S.  to  become 
effective  applies  only  to  lands  acquired 
after  the  date  of  the  act.  As  to  lands  ac- 
quired by  U.S.  prior  to  Oct.  9,  1940,  accep- 
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tance  could  be  implied  (1)  where  a  benefit 
would  result  to  U.S.  from  possession  of 
exclusive  jurisdiction,  or  (2)  where  the 
U.S.  has  actually  assumed  and  exercised 
exclusive  jurisdiction  over  the  area.  Re- 
quests additional  information  of  subject. 
Memorandum  (May  15,  1946) 

Discusses  the  question  of  jurisdiction  in 
Boulder  Dam  National  Recreational  Area 
and  the  Shasta  Dam  and  Millerton  Lake 
areas.  Fundamentally  there  is  no  distinc- 
tion as  to  the  nature  and  extent  of  the 
Service's  administrative  jurisdiction  in  the 
two  areas.  The  Bur.  of  Reclamation  has 
primary  administrative  jurisdiction  in  the 
areas  and  this  Service  acts  merely  as  the 
agent  of  the  Bureau  in  administering  rec- 
reational uses  therein  since  the  dominant 
purpose  contemplated  by  the  statutory 
authorizations  for  the  projects  is  the  stor- 
age, release  and  utilization  of  water  for 
reclamation  of  arid  lands. 
Memorandum  (May  20,  1946) 

Discusses  jurisdiction  over  Channel  Is- 
lands National  Monument  and  the  rocks 
and  islands  adjacent  to  Point  Lobos,  Cali- 
fornia. It  is  not  clear  as  to  whether  the 
State  or  the  U.S.  has  jurisdiction  over  the 
rocks  and  islands  involved  in  Recreational 
Withdrawal  No.  51.  If  they  are  simply 
public  lands  in  a  withdrawal  status,  the 
General  Land  Office  has  complete  juris- 
diction over  them  and  could  prevent  the 
State  officials  from  killing  wildlife  on  the 
rocks  and  islands.  It  is  clear  that  the  Fed- 
eral Govt.,  as  proprietor  of  the  lands,  has 
the  exclusive  right  to  kill  and  take  wild- 
life from  its  own  premises  and  may  forbid 
others  from  doing  so. 
Memorandum  (June  3,  1946) 

Because  the  Pennsylvania  Railroad  de- 
sires to  extend  its  docks  further  into  the 
Patapsco  River  which  would  necessitate 
widening  the  channel  on  the  Fort  Mc- 
Henry  side,  the  question  arises  as  to  the 
jurisdiction  of  the  Service  over  submerged 
lands   in   the   River  adjoining   Fort  Mc- 
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Henry  National  Monument  and  Historic 
Shrine. 

In  Maryland,  the  owner  of  land  border- 
ing on  a  navigable  body  of  water  has  title 
as  far  as  the  low-water  mark.  Therefore, 
the  Service  has  jurisdiction  only  to  low- 
water  mark.  Therefore,  there  is  not  any 
objection  to  proposed  widening  of  the  chan- 
nel of  the  Patapsco  River,  whether  the 
project  is  carried  out  directly  by  the  Corps 
of  Engineers  or  by  municipal  authorities 
with  the  permission  of  the  War  Depart- 
ment. 
Memorandum  (Aug.  9,  1946) 

Discusses  the  appraisals  for  the  lands 
involved  in  the  proposed  Wheeler  exchange 
in  Glacier  National  Park.  The  first  ap- 
praisal covers  lands  only  with  respect  to 
the  Wheeler-owned  lots  and  the  Wheeler 
homesite  located  on  park  property.  The 
second  covers  improvements  on  the 
Wheeler  homesite.  Act  of  Aug.  8,  1946, 
authorizes  the  above  exchange.  The  ques- 
tion of  ownership  of  the  buildings  is  im- 
portant in  arriving  at  the  relative  values 
involved  in  the  exchange.  Senator  Wheeler 
purchased  the  improvements  on  the  land 
in  1918  from  a  former  permittee  and  in 
1941  rebuilt  the  cottage  with  consent  of 
this  Department.  Suggests  the  Solicitor's 
opinion  should  be  obtained  on  the  ques- 
tion of  their  ownership.  It  would  appear 
necessary  to  postpone  consummation  of 
exchange  until  after  Senator's  term  ex- 
pires on  Jan.  3, 1947. 
Memorandum  (Aug.  20,  1946) 

Discusses  question  whether  Federal 
funds  may  be  expended  for  construction  of 
relocated  State  highways  where  title  to 
highway  right-of-way  is  to  be  retained 
by  the  State  (made  necessary  by  construc- 
tion of  the  Natchez  Trace  Parkway).  The 
Parkway  Land  Acquisition  Requirements 
and  Procedure  and  the  Federal-Aid  High- 
way Act  of  1944  permit  the  cost  of  relocat- 
ing and  constructing  sections  of  public 
roads  to  be  borne  by  the  U.S.  only  where 
the  land  has  been  conveyed  to  U.S.  There- 
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fore,  it  is  necessary  for  the  States  to  con- 
vey the  land  upon  which  the  relocated 
State  highways  are  to  be  constructed  to 
the  U.S.  before  parkway  funds  could  be 
used  for  such  purposes. 
Memorandum  (Sept.  6,  1946) 

The  proposed  statement  of  objectives  for 
the  Everglades  National  Park  project  ap- 
pears to  be  satisfactory  except  one  point 
which  relates  to  the  clause:  "When  the 
U.S.  shall  have  guaranteed  to  the  State 
of  Florida  the  customary  royalty,  should 
the  U.S.  at  any  time  produce  petroleum, 
gas,  phosphate  or  other  minerals  from  said 
land."  Since  the  Secretary  of  the  Interior 
would  have  no  authority  to  dispose  of 
mineral  resources  in  park  lands  after  park 
has  been  established,  deed  from  the  State 
releasing  to  U.S.  mineral  rights  previously 
reserved  should  contain  an  appropriate 
provision  reserving  to  the  State  the  right 
to  royalties  from  any  minerals  produced 
by  the  U.S. 
Memorandum  (Sept.  19,  1946) 

Request  for  an  interpretation  of  the 
Interior  Department  Appropriation  Act, 
1947,  which  authorizes  the  use  of  Roads 
and  Trails  funds  for  the  construction,  re- 
construction, improvement,  and  mainte- 
nance of  "necessary  access  roads  for  de- 
velopment and  use  of  the  recreational 
resources  of  Lake  Texoma  Recreational 
Area,  Texas  and  Oklahoma."  Is  it  neces- 
sary for  U.S.  to  acquire  a  right-of-way 
across  private  land  and  to  effect  the  trans- 
fer to  it  of  the  county's  easement  in  the 
abandoned  county  roads  before  the  funds 
can  be  expended  for  the  construction  or 
improvement  of  access  roads  to  the  Area? 

Sec.  3736,  R.S.,  provides  that  no  land 
shall  be  acquired  on  account  of  U.S.  except 
under  a  law  authorizing  such  acquisition, 
and  this  applies  also  to  acquisition  of  road 
easements.  However,  it  is  not  believed  that 
the  U.S.  must  own  the  rights-of-way  in 
order  that  the  funds  in  question  may  be 
expended  on  roads  which  provide  access 
to  Lake  Texoma  Recreational  Area. 
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Where  it  is  necessary  to  construct  new 
access  roads  across  private  lands,  it  would 
first  be  necessary  that  the  State  or  county 
acquire  the  necessary  rights-of-way  before 
the  Service  could  undertake  to  construct 
and  maintain  the  roads,  or  to  induce  the 
War  Department  to  acquire  the  necessary 
rights-of-way,    if    it   has    the    acquisition 
authority. 
Memorandum  (Sept.  30,  1946) 

Authority  of  National  Park  Service  to 
issue  permits  for  operation  of  boat  livery 
services  on  Jackson  Lake  within  Jackson 
Hole  National  Monument. 
Jackson  Hole  National  Monument. 
Memorandum  (Nov.  19, 1946) 

Does  the  basic  legislative  authority  exist 
for  the  acquisition  of  land  by  the  Park 
Service  to  support  the  appropriate  item 
for  land  acquisition  in  the  1948  estimates? 

The  act  of  Aug.  25,  1916,  in  granting  a 
general  authority  to  promote  and  regulate 
the  use  of  park  areas,  would  seem  to  imply 
the  authority  to  acquire  privately  owned 
lands  within  them. 

There  are  also  many  authorizations  to 
acquire  lands  in  connection  with  particular 
areas. 

It  is,  therefore,  concluded  that  the  basic 
legislation  does  exist. 

Memorandum   (Jan.  24,  1947) 

Regulation  of  private  lands  in  national 
parks  over  which  the  U.S.  has  exclusive 
jurisdiction. 

Aircraft  Landings  (Feb.  14,  1947) 

Solicitor's  Opinion  of  June  1,  1934  (54 
I.D.  483),  held  that  the  U.S.  had  jurisdic- 
tion over  all  properties  within  Yosemite, 
now  part  of  Kings  Canyon  National  Park. 

In  an  opinion  of  June  29,  1944,  the  Solic- 
itor held  that  where  land  is  acquired  by 
cession  from  a  State,  the  Govt,  has  juris- 
diction over  State  and  private  lands  within 
the  area,  subject  only  to  rights  specifically 
reserved  by  the  State.  This  opinion  referred 
specifically  to  the  cession  act  relating  to 
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Olympic  National  Park.  The  cession  acts 
governing  General  Grant  National  Park 
(now  part  of  Kings  Canyon)  and  Yose- 
mite are  practically  identical  to  it.  It 
would  seem  that  the  U.S.  is  authorized  to 
exercise  exclusive  jurisdiction  over  the 
privately  owned  land  within  Sequoia-Kings 
Canyon  National  Parks. 
Jurisdiction  of  the  United  States  Over  Prir 
vately  Owned  Land  Within  the  Exterior 
Boundaries  of  Sequoia-Kings  Canyon  Na- 
tional  Parks  (Sept.  24.  1947) 

Approximately  40  acres  of  privately 
owned  land  known  as  "Wilsonia"  was  for- 
merly in  General  Grant  National  Park.  By 
act  of  June  2,  1920,  Congress  accepted  ex- 
clusive jurisdiction  over  and  within  all 
territory  set  aside  for  park  purposes  by 
U.S.  as  General  Grant  National  Park,  etc., 
as  ceded  by  California  Legislature  Apr.  15, 
L919.  By  act  of  Mar.  4,  1940,  lands  in  said 
park  were  made  a  part  of  Kings  Canyon 
National  Park  and  which  is  now  adminis- 
tered as  Sequoia  National  Park.  By  letter 
of  Apr.  21,  1945,  to  Governor  of  California 
the  Department  accepted  exclusive  juris- 
diction over  all  territory  set  aside  as  Kings 
Canyon  National  Park  as  ceded  by  the 
State  on  Apr.  7,  1943.  The  U.S.  is  author- 
ized to  exercise  exclusive  jurisdiction  over 
the  privately  owned  land  known  as  "Will 
sonia"  restricted  only  by  the  rights  re- 1 
s.rvod  to  the  State  of  California  in  its  acts 
of  cession. 

Jurisdiction  of  Privately  Owned  Propertd 

Entirely  Surrounded  oy  Sequoia  National 
Park   (Oct.  14.  1947 ) 

The  Department  can  lease  Government- 
owned  land  within  a  national  park  only  if 
the  purpose  of  the  lease  is  to  permit  the  | 
maintenance  by  the  lessee  of  facilities  for 
the  accommodation  of  park  visitors,  and 
such  a  lease  cannot  be  issued  for  a  period 
in  excess  of  20  years. 

The  special  legislation  relating  to   the 
Everglades  National  Park  does  not  exempt 
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that  park  from   the   general   rule   stated 
above. 

Everglades    National    Park,    M-35044 
(Supp.)   (Nov.  2,  1948) 

The  U.S.  seeks  a  declaratory  judgment 
decreeing  that  the  Federal  Govt,  has  ex- 
clusive police  jurisdiction  over  privately 
owned  lands  located  in  Kings  Canyon  Na- 
tional Park  and  a  writ  of  injunction  re- 
straining sale  of  liquor  upon  such  private 
property  without  a  Federal  permit. 

The  establishment  selling  liquor  on  pri- 
vately owned  land  in  Kings  Canyon  Natl. 
Park  does  so  on  an  on-sale  license  obtained 
from  the  Calif.  State  Board  of  Equaliza- 
tion. Their  application  for  a  Federal  per- 
mit was  refused. 

After  the  park  was  set  up  with  lands 
owned  by  the  defendants  within  its 
boundaries,  Calif,  ceded  to  the  U.S.  "ex- 
clusive jurisdiction — over  and  within  all 
of  the  territory  which  is  now — included 
in  those  several  tracts  of  land  in  the  State 
of  Calif,  set  aside — for  park  purposes  by 
the  U.S.  as  Kings  Canyon  National  Park." 

On  Apr.  21,  1945,  the  Secretary  of  the 
Interior  accepted  this  exclusive  jurisdic- 
tion and  assumed  "police  jurisdiction  over 
the  said  park." 

The  Government  urges  that  exclusive 
police  jurisdiction  of  the  U.S.  over  all  lands 
within  the  boundaries  of  the  Park,  both 
publicly  and  privately  owned,  is  estab- 
lished by  the  agreement  between  the  U.S. 
and  Calif. 

Defendants  contend  that  Calif,  cannot 
cede  and  U.S.  cannot  accept  exclusive 
jurisdiction  over  lands  to  wmich  the  U.S. 
has  no  title. 

It  has  been  held  that  where  "necessary 
in  order  to  secure  the  benefits  intended  to 
be  derived"  from  Federal  lands,  acceptance 
of  exclusive  police  jurisdiction  by  the  U.S. 
may  be  extended  to  privately  owned  land. 
This  would  seem  to  be  such  a  case. 

The  U.S.  had  authority  to  and  did  ac- 
cept cession  of  exclusive  police  jurisdic- 
tion over  the  privately  owned  lands  in 
controversy  and  is  entitled  to  judgment  so 
decreeing. 
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As  for  the  injunction  restraining  de- 
fendants from  liquor  at  "The  Lodge"  with- 
out Federal  permit.  There  are  criminal 
sanctions  in  the  Park  Service  regulations 
which  are  adequate  to  this  situation. 

Prayer  for  injunction  denied. 
United    States    District    Court    for    the 
Southern  District  of  California  (June  22, 
1950) 

Theodore  Roosevelt  Island  in  the  Poto- 
mac River  which  was  donated  and  dedi- 
cated to  the  U.S.  by  the  Roosevelt 
Memorial  Association  for  specified  park 
purposes  subject  to  a  condition  that  no  de- 
velopment inconsistent  with  these  purposes 
be  executed  without  the  Association's  con- 
sent, and  wmich  was  accepted  by  Congress 
for  such  purposes  and  subject  to  the  said 
condition,  may  not  under  existing  legisla- 
tion be  diverted  to  an  inconsistent  use 
without  the  consent  of  the  dedicator. 

Building  a  bridge  across  Theodore  Roo- 
sevelt Island,  using  the  island  for  founda- 
tion purposes,  is  a  use  inconsistent  with 
the  purpose  of  the  dedication. 

Money  appropriated  by  Congress  to  the 
District  of  Columbia  under  the  heading 
"Capital  Outlay,  Street  and  Bridge  Divi- 
sions" may,  in  the  absence  of  additional 
legislation,  be  lawfully  used  in  connection 
with  the  mere  planning  of  a  bridge  across 
Theodore  Roosevelt  Island. 

In  view  of  the  terms  of  the  dedication  to 
the  U.S.  for  park  purposes  by  the  Roose- 
velt Memorial  Association  of  Theodore 
Roosevelt  Island,  and  of  the  act  of  Con- 
gress authorizing  acceptance  of  the 
Island,  Congress  cannot,  lacking  consent 
of  the  Association,  authorize  construction 
of  a  bridge  across  the  island  using  a  part 
of  the  island  for  foundation  purposes, 
without  obligating  the  U.S.  to  pay  just 
compensation  to  the  Association  for  its 
interest  in  the  island  thus  taken  away. 
Theodore  Roosevelt  Island,  M-36179  (July 
13,  1953) 

The  function  of  issuing  regulations  pur- 
suant to  sec.  3  of  the  act  of  Aug.  25,  1916 
(39  Stat.  535),  may  be  delegated  pursuant 
to  Reorganization  Plan  No.  3  of  1950. 
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The  Secretary  of  the  Interior  may  dele- 
gate to  a  superintendent  of  a  park  area 
the  function  of  signing  and  promulgating 
subsidiary  regulations  applying  to  the  area 
under  his  jurisdiction. 
Delegation  of  Authority  of  Field  Officials 
of  National  Park  Service  to  Issue  Regula- 
tions, M-36206  (May  7, 1954) 

LAND 

Generally 

The  act  of  July  30,  1946,  authorizes  and 
directs  the  Secretary  of  the  Interior  to  con- 
vey to  Escambia  County,  Fla.,  all  of  the 
right,  title,  and  interest  of  the  U.S.  in  that 
portion  of  Santa  Rosa  Island  which  is 
under  the  jurisdiction  of  the  Dept.  of  the 
Interior.  It  would  be  well  to  ascertain 
whether  the  County  is  now  in  a  position  to 
accept  a  quitclaim  deed  for  the  land.  Con- 
cerning use  by  National  Park  Service  of 
buildings  located  on  Navy  Dept.  land,  by 
permit  issued  by  Navy  on  May  10,  1940, 
the  Service  may  remove  the  buildings  if  it 
so  desires  (buildings  constructed  by 
NPS) ,  or  turn  them  over  to  the  Navy  Dept. 
There  is  no  objection  to  an  informal  ar- 
rangement with  local  Navy  officials  where- 
by temporary  custody  of  such  of  the  build- 
ings as  cannot  be  utilized  by  this  Service 
is  entrusted  to  them. 
Memorandum  (Aug.  27,  1946) 
Acquisition 

If  the  reservation  in  deed  dated  Feb.  4, 
1896,  from  Gettysburg  Battlefield  Memorial 
Association  is  binding  on  U.S.  granting 
right-of-way  to  widow  and  heirs  of  Edward 
Menchey,  does  the  present  owner  of  land 
abutting  reservation  have  a  valid  claim  for 
access  to  Wainwright  Ave.,  or  can  the  Nat. 
Pk.  Serv.  properly  limit  use  of  right-of-way 
for  express  purpose  of  access  to  Menchey's 
Spring? 

Pennsylvania  courts  have  held  that  an 
easement  created  by  deed  can  ordinarily 
be  removed  by  a  grant  of  like  dignity.  How- 
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ever,  easement  may  be  lost  by  abandonment 
or    non-user    coupled    with    adverse    pos- 
session. 

Reports  of  Superintendent  of  area  on 
right-of-way  indicates  it  was  used  probably 
for  foot  travel  and  that  no  residence  has 
been  on  the  tract  known  as  the  Strick- 
houser  tract  since  1896,  etc. 

On  basis  of  record  presented  it  is  be- 
lieved Govt,  could  successfully  maintain 
position  that  easement  was  lost  by  aban- 
donment or  non-user  and  adverse  posses- 
sion. 

Memorandum  to  Director,  Nat.  Pk.  Serv. 
fr.  Theodore  Spector,  Asst.  Solicitor. 
Memoranda  (Feb.  18,  1944) 

Whether  an  unincorporated  association 
in  Montana  may  acquire,  hold  and  transfer 
real  property.  Question  raised  by  Supt.  of 
Glacier  National  Park  in  connection  with 
the  proposal  of  the  Glacier  Natural  History 
Assn.  to  purchase  private  lands  in  the  park 
and  then  convey  them  to  the  U.S.  as  a 
donation  or  on  a  cost-plus-expense  basis. 
Can  the  Federal  Govt,  accept  a  deed  from 
an  unincorporated  association? 
Memorandum  (Jan.  24,  1945) 

Necessity  for  obtaining  additional  au- 
thoriy  to  extend  the  boundaries  of  Carls- 
bad Caverns  National  Park  to  include  the 
lands  covered  by  deeds  Nos.  1  and  4,  which 
are  situated  outside  the  "approved"  bound- 
aries of  the  Park. 
Memorandum  (Jan.  27,  1945) 

Authority  of  the  State  of  Michigan  to 
convey  submerged  lands  in  Lake  Superior 
to  the  United  States  for  Isle  Royale  Na- 
tional Park. 

States  title  to   the  beds  of  the  Great 
Lakes  *  *  *  Trust  Theory  *  *  *  Power  of 
State  to  Convey  Lake  Beds. 
Solicitor's    Opinion,    M-33869     (Apr.    10, 
1945) 

Possibility  of  exchanging  salvaged  tim- 
ber obtained  through  fire  hazard  reduction 
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work   for   privately   owned   lands   within 
Glacier  National  Park. 
Memorandum  (Oct  22,  1945) 

Assignment  of  a  lease  originally  issued 
by  the  Forest  Service  for  a  home  site  on 
Jackson   Lake   and  now   within   Jackson 
Hole  National  Monument. 
Memorandum  (Dec.  12,  1945) 

Property  in  Chancellorsville  Battlefield 
Area  having  outlet  to  one  roadway  need 
not  be  given  an  outlet  to  another  roadway 
that  the  property  does  not  adjoin. 
Memorandum  (Apr.  11,  1946) 

Proposed  acquisition  of  lands  for  addi- 
tion to  Great  Smoky  Mountains  National 
Park. 

Lands  being  acquired  belong  to  private 
persons  and  is  to  be  acquired  with  funds 
held  by  North  Carolina  Park  Commission. 
Title  must  be  taken  in  the  name  of  the 
State  of  North  Carolina.  Since  non-Federal 
funds  are  being  used,  options  need  not 
be  submitted  to  the  Department. 
Memorandum  (June  26,  1946) 

Discusses  question  whether  Federal 
funds  may  be  expended  for  construction 
of  relocated  State  highways  where  title  to 
highway  right-of-way  is  to  be  retained  by 
the  State  (made  necessary  by  construction 
of  the  Natchez  Trace  Parkway).  The 
Parkway  Land  Acquisition  Requirements 
and  Procedure  and  the  Federal-Aid  High- 
way Act  of  1944  permit  the  cost  of  relocat- 
ing and  constructing  sections  of  public 
roads  to  be  borne  by  the  U.S.  only  where 
the  land  has  been  conveyed  to  U.S.  There- 
fore, it  is  necessary  for  the  States  to  con- 
vey the  land  upon  which  the  relocated 
State  highways  are  to  be  constructed  to 
the  U.S.  before  parkway  funds  could  be 
used  for  such  purposes. 
Memorandum  (Sept.  6,  1946) 

Discusses  proposed  acquisition  of  the 
J.   N.   Sutton  tract  in  Haywood  County, 
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N.C.,  mineral  rights  in  which  are  outstand- 
ing in  the  Love  heirs.  The  act  of  May  22, 
1926,  provides  for  establishment  of  Great 
Smoky  Mountains  National  Park  when 
title  has  been  vested  in  U.S.  in  fee  simple. 
The  requirement  of  fee  simple  title  has  not 
been  changed  with  exception  that  Secre- 
tary of  Interior  is  authorized  to  accept 
title  subject  to  life  leases  and  to  reserva- 
tions of  rights-of-way  and  easements. 
Therefore,  acceptance  of  title  with  mineral 
rights  outstanding  would  not  be  autho- 
rized. Suggests  that  North  Carolina  Park 
Commission  donate  sufficient  funds  to 
Service  to  enable  it  to  acquire  fee  simple 
title  to  land  through  condemnation  pro- 
ceedings in  Federal  Court. 

Memorandum  (Sept.  9,  1946) 

Request  for  an  interpretation  of  the  In- 
terior Department  Appropriation  Act,  1947, 
which  authorizes  the  use  of  Roads  and 
Trails  funds  for  the  construction,  recon- 
struction, improvement,  and  maintenance 
of  "necessary  access  roads  for  development 
and  use  of  the  recreational  resources  of 
Lake  Texoma  Recreational  Area,  Texas 
and  Oklahoma."  Is  it  necessary  for  U.S. 
to  acquire  a  right-of-way  across  private 
land  and  to  effect  the  transfer  to  it  of  the 
county's  easement  in  the  abandoned 
county  roads  before  the  funds  can  be  ex- 
pended for  the  construction  or  improve- 
ment of  access  roads  to  the  Area? 

Sec.  3736,  R.S.,  provides  that  no  land 
shall  be  acquired  on  account  of  U.S.  except 
under  a  law  authorizing  such  acquisition, 
and  this  applies  also  to  acquisition  of  road 
easements.  However,  it  is  not  believed  that 
the  U.S.  must  own  the  rights-of-way  in 
order  that  the  funds  in  question  may  be 
expended  on  roads  which  provide  ac- 
cess to  Lake  Texoma  Recreational  Area. 

Where  it  is  necessary  to  construct  new 
access  roads  across  private  lands,  it  would 
first  be  necessary  that  the  State  or  county 
acquire  the  necessary  rights-of-way  before 
the  service  could  undertake  to  construct 
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and  maintain  the  roads,  or  to  induce  the 
War  Department  to  acquire  the  necessary 
rights-of-way    if    it    has    the    acquisition 
authority. 
Memorandum  (Sept.  30,  1946) 

Does  the  basic  legislative  authority  exist 
for  the  acquisition  of  land  by  the  Park 
Service  to  support  the  appropriation  item 
for  land  acquisition  in  the  1948  estimates? 

The  act  of  Aug.  25,  1916,  in  granting  a 
general  authority  to  promote  and  regulate 
the  use  of  park  areas,  would  seem  to  imply 
the  authority  to  acquire  privately  owned 
lands  within  them. 

There  are  also  many  authorizations  to 
acquire  lands  in  connection  with  particular 
areas. 

It  is,  therefore,  concluded  that  the  basic 
legislation  does  exist. 
Memorandum   (Jan.  24,  1947) 

Opinion  requested  as  to  whether  addi- 
tional legislation  is  necessary  to  acquire 
lands  in  the  above  manner. 

The  act  providing  for  the  establishment 
of  this  park  contains  the  same  proviso  as 
the  Everglades  National  Park  Act,  and  as 
Justice  felt  that  additional  legislation  was 
required  for  the  U.S.  to  acquire  lands  by 
condemnation  for  that  park,  it  follows  that 
additional  legislation  will  be  necessary  for 
Big  Bend  National  Park. 
Federal  Condemnation  of  Private  Lands  in 
Big  Bend  National  Park  (Mar.  19.  1947) 

Acquisition  of  easements  and  rights-of- 
way  across  private  lands  for  installation 
of  utility  lines  and  roads  to  serve  National 
Park  Service  areas. 

Discussion  of  proposed  legislation  giving 
the  Secretary  general  authority  to  acquire 
easements  and  rights-of-way. 
Memorandum   (June  10,  1947) 

Art.  IX  of  1926  concession  contract  be- 
tween U.S.  and  Sequoia  and  Kings  Canvon 
National  Parks  Company  gave  U.S.  com- 
plete title  to  all  buildings,  fixtures,  etc. 
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Company  has  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to 
another  person.  Since  Department  officials 
in  reports,  etc.,  regarded  for  many  years 
the  buildings  as  belonging  to  the  Company, 
compromise  suggested  giving  U.S.  owner- 
ship of  buildings  and  company  favorable 
tercns  on  other  matters. 
Solicitor's  Opinion,  M-35045  (June  2, 1948) 

The  Department  can  lease  Government- 
owned  land  within  a  national  park  only  if 
the  purpose  of  the  lease  is  to  permit  the 
maintenance  by  the  lessee  of  facilities  for 
the  accommodation  of  park  visitors,  and 
such  a  lease  cannot  be  issued  for  a  period 
in  excess  of  20  years. 

The  special  legislation  relating  to  the 
Everglades  National  Park  does  not  exempt 
that  park  from  the  general  rule  stated 
above. 

Everglades      National      Park,      M-35044 
(Supp.)  (Nov.  2, 1948) 
Use 

Whether  an  unincorporated  association 
in  Montana  may  acquire,  hold  and  transfer 
real  property.  Question  raised  by  Supt.  of 
Glacier  National  Park  in  connection  with 
the  proposal  of  the  Glacier  Natural  History 
Assn.  to  purchase  private  lands  in  the  park 
and  then  convey  them  to  the  U.S.  as  a 
donation  or  on  a  cost-plus-expense  basis. 
Can  the  Federal  Govt,  accept  a  deed  from 
an  unincorporated  association? 
Memorandum   (Jan.  24,  1945) 

Roads  crossing  the  Natchez  Trace  Park- 
way in  Mississippi. 
Memorandum   (Feb.  22,  1945) 

Does  the  NPS  or  the  State  of  Virginia 
have  jurisdiction  over  U.S.  Highway  33 
and  U.S.  Highway  211  within  the  bound- 
aries of  the  park  ? 

Does  the  Park  Superintendent  have 
authority  to  impound  tre>spfissing  stock  and 
charge  the  cost  of  impounding  against  the 
owner,  or  must  such  trespasses  be  handled 
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by  complaint  in  the  U.S.  Commissioner's 
court  ? 
Memorandum   (Feb.  24,  1945) 

The  proper  interpretation  of  sec.  2.23  of 
the  General  Regulations  relating  to  dis- 
orderly conduct. 
Memorandum   (Mar.  13,  1945) 

License  issued  by  Federal  Power  Com- 
mission to  W.  M.  Davidson. 

Will  it  be  necessary  to  obtain  Congres- 
sional authority  to  issue  a  new  license  or 
permit  for  right-of-way  in  1947  if  it  is 
desired  to  do  so  ? 

Will    the    Federal    Power    Commission 
have  jurisdiction  over  a  license  to  operate 
the  system  after  1947  or  will  it  be  purely 
a  matter  for  the  Secretary? 
Memorandum   (Mar.  29,  1945) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office. 
Wade  S.  Ramoo,  GLO  09468  "C",  A-23925 
(May  15, 1945) 

Recommendations  made  by  the  U.S. 
Attorney  at  Billings,  Montana,  that  appro- 
priate legislation  be  enacted,  and  regula- 
tions be  promulgated,  for  the  management 
of  buffalo  on  Indian  Reservations  and 
other  Government-owned  lands. 
Memorandum   (May  16,  1945) 

Recommendations  as  to  what  action 
should  be  taken  toward  accepting  the 
cession  of  exclusive  jurisdiction  made  by 
the  act  of  the  Washington  Legislature  ap- 
proved Mar.  15,  1945,  over  lands  added  to 
Olympic  National  Park. 
Memorandum   (July  31,  1945) 

Suggestion  that  it  would  be  desirable 
for  the  interested  agencies  to  recommend 
to  the  Department  that  the  Apr.  20,  1944, 
agreement  concerning  grazing  in  Boulder 
Dam  National  Recreational  Area  be  va- 
cated and  the  agencies  directed  to  proceed 
in  accordance  wTith  the  Sept.  3,  1943, 
agreement. 
Memorandum   (Aug.  29,  1945) 
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Proposed  program  for  wood  utilization 
in  Jackson  Hole  National  Monument. 
Memorandum   (Sept.  19,  1945) 

Whether  the  Alaska  Railroad  has  funds 
which  may   be  used  for  the  construction 
and    operation     of    tourist    facilities     in 
Mount  McKinley  National  Park. 
Memorandum   (Nov.  13,  1945) 

The  inclusion  of  certain  provisions  in 
the  organic  park  acts  authorizes  the  Bur. 
of  Reclamation  to  use  any  park  lands 
which  may  be  necessary  for  the  develop- 
ment and  maintenance  of  a  Govt,  reclama- 
tion project. 
Memorandum   (Nov.  27,  1945) 

Discusses  the  proposal  to  establish  an 
office  in  Estes  Park,  Colorado,  for  purpose 
of  operating  an  Automobile  Drive-Ur-Self 
system  by  C.  J.  Harrison.  The  regulations 
for  use  of  park  roads  is  that  the  national 
parks  are  not  open  to  commercial  uses,  ex- 
cept as  may  be  necessary  in  the  judgment 
of  the  Secretary  of  the  Interior  to  satis- 
factorily provide  accommodations  and  con- 
veniences for  the  public.  Under  present 
regulations,  cars  rented  by  the  day  from  a 
rental  agency  located  in  Estes  Park  or 
vicinity  would  be  denied  use  of  the  park 
roads  in  Rocky  Mountain  National  Park. 
Cars  rented  for  periods  of  a  week  or  more 
would  be  carefully  scrutinized  as  to  pri- 
mary object  of  the  rental  of  the  car. 
Letter  to  R.  L.  McDougal,  Denver,  Colo, 
from  Acting  Director  Tolson  (Apr.  15, 
1946) 

Discusses  proposed  lease  to  be  used  in 
granting  a  25-year  lease  of  a  tract  of  land 
in  the  Lake  Texoma  Recreational  Area  to 
the  Boy  Scouts  of  America.  Points  that  au- 
thority cited  in  lease  limits  leasing  of  lands 
by  Secretary  to  a  period  of  not  more  than  5 
years.  Correct  authority  should  be  cited  as 
sec.  4,  act  of  Dec.  22,  1944  (58  Stat.  887, 
889),  which  authorizes  Secretary  of  War 
to  lease  lands  in  reservoir  areas  for  such 
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periods  and  upon  such  terms  as  he  may 
deem   reasonable.   Also,    lease   should   be 
amended  to  stated  administration  and  en- 
forcement of  lease  assigned  to  NPS  of  the 
Dept.  of  the  Interior,  and  that  the  lessees 
will  be  required  to  comply  with  all  Fed- 
eral laws  and  regulations  in  force  and 
which  may  hereafter  be  enacted  or  promul- 
gated for  the  administration  of  the  reser- 
voir area. 
Memorandum  (May  20, 1946) 

Discusses  jurisdiction  over  Channel  Is- 
lands National  Monument  and  the  rocks 
and  islands  adjacent  to  Point  Lobos,  Cali- 
fornia. It  is  not  clear  as  to  whether  the 
State  or  the  U.S.  has  jurisdiction  over  the 
rocks  and  islands  involved  in  Recreational 
Withdrawal  No.  51.  If  they  are  simply  pub- 
lic lands  in  a  withdrawal  status,  the  Gen- 
eral Land  Office  has  complete  jurisdiction 
over  them  and  could  prevent  the  State  of- 
ficials from  killing  wildlife  on  the  rocks 
and  islands.  It  is  clear  that  the  Federal 
Govt,  as  proprietor  of  the  lands,  has  the 
exclusive  right  to  kill  and  take  wildlife 
from  its  own  premises  and  may  forbid 
others  from  doing  so. 
Memorandum  (June  3, 1946) 

Discusses  the  leasing  of  certain  cottages 
in  the  New  Appalachian  Club  subdivision 
within  Great  Smoky  Mountains  National 
Park.  When  the  Club's  properties  were 
acquired  it  was  agreed  that  a  lease  would 
be  issued  to  the  Club  itself  covering  the 
clubhouse  and  grounds  to  remain  in  effect 
until  the  death  of  the  last  survivor  of  the 
Club's  membership  as  it  existed  at  time 
the  property  was  acquired  by  the  State  of 
Tennessee,  for  donation  to  U.S.  The  act 
of  Feb.  4, 1932,  authorizes  the  Secretary  to 
accept  title  to  lands  for  this  park.  The  act 
does  not  contemplate  that  the  privilege  of 
occupying  park  lands  shall  be  extended  to 
persons  who  did  not  have  some  interest  in 
the  property  at  the  time  they  were  acquired 
for  park  purposes.  Extension  of  Club's  per- 
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mit  expiring  Dec.   31,   1946,   will  not  be 
granted. 

Letter  to  Senator  McKellar  from  Acting 
Director  Tolson  (Aug.  20, 1946) 

Re  Memo  of  Sept.  27, 1946  and  Mr.  Davis' 
memo  of  Oct.  22,  1946,  on  the  Dam  Hogan 
property  in  Grand  Canyon  National  Park 
which  has  recently  been  purchased  by  Mrs. 
Madeleine  Jacobs  for  the  purpose  of  erect- 
ing a  hotel  thereon. 

Mrs.  Jacobs  is,  of  course,  free  to  make 
such  use  of  her  property  subject  only  to 
the  condition  that  she  may  not  use  the 
property  in  such  a  manner  as  to  endanger 
the  adjoining  Federal  property  or  to  create 
a  nuisance  which  would  affect  adjacent 
property. 
Memorandum  (Dec.  13, 1946) 

Re  Marginal  note  on  copy  of  Wirth's 
memo  for  file  of  Nov.  15,  1946  you  asked 
opinion  on  question  whether  the  Federal 
Public  Housing  Authority  legally  could 
work  on  NPS  property  without  our 
permission. 

The  question,  insofar  as  it  relates  to  Ft. 
Oglethorpe  case,  would  now  seem  to  be 
moot  in  view  of  the  Department's  proposal 
to  issue  a  temporary  use  permit  to  the 
Authority  for  the  land  and  bldgs.  required 
for  their  project  ...  it  does  appear  that 
the  Authority  is  in  a  position  to  compel 
the  granting  of  such  permission.  .  .  . 
Memorandum  (Dec.  18, 1946) 

Regulation  of  private  lands  in  national 
parks  over  which  the  U.S.  has  exclusive 
jurisdiction. 
Aircraft  Landings  (Feb.  14, 1947) 

Discussion  of  legal  aspects  involved  in 
the  special  use  permit  proposed  for  issu- 
ance to  W.  I.  Wimmer  for  the  purpose  of 
authorizing  the  use  and  maintenance  of  a 
family  cemetery  located  on  Blue  Ridge 
Parkway  lands. 

A  detailed  discussion  of  the  case  of  Benn 
v.  Hatcher,  81  Va.  25,  59  Am.  Rep.  645, 
leads  to  the  conclusion  that  the  right  to  the 


729 


NATIONAL  PAKE  SERVICE  AREAS— Con. 
LAND — Continued 
Use — Continued 
continued  use  of  and  access  to  cemeteries 
within  the  Parkway  should  be  recognized. 
Thus  no  special  use  permit  need  be  issued. 
Memorandum  (May  28, 1947) 

Mining  locators  who  comply  with  the 
mining  laws  have  a  valuable  property  right, 
good  against  the  world  including  the  U.S. ; 
this  right  includes  the  privilege  of  cutting 
such  timber  on  the  mining  claim  as  may 
be  necessary  for  development  purposes; 
and  the  mining  right  and  incidental  priv- 
ileges are  transferable.  Thus,  a  person 
could  convey  to  the  U.S.  all  the  timber 
within  the  bounds  of  their  unpatented  min- 
ing claim.  It  would  then  become  subject  to 
exchange  for  privately  owned  land  within 
a  park. 
Memorandum  (June  30, 1947) 

Allocation  of  Funds  to  the  National  Park 
Service  for  Soil  and  Moisture  Operations 
on  Lands  Within  the  Lake  Texoma  Recrea- 
tional Area. 

The  Lake  Texoma  Recreational  Area  is 
within  the  category  of  "lands  under  the 
jurisdiction  of  the  Dept.  of  the  Interior," 
as  that  phrase  is  used  in  the  item  "Soil 
and  Moisture  Conservation  Operations," 
Interior  Dept.  Appropriation  Act,  1948; 
and,  therefore,  funds  appropriated  in  this 
item  can  properly  be  expended  on  a  soil  and 
moisture  conservation  program  in  that 
area. 

Solicitor's    Opinion,    M-34995     (Nov.    21, 
1947) 

The  Assignment  of  the  National  Capital 
Park  and  Planning  Commission  prior  to 
Apr.  29,  1942,  of  park  areas  in  the  Dist.  of 
Col.  to  the  control  of  the  D.C.  Commission- 
ers for  playground  purposes  did  not  divest 
the  National  Park  Service  of  its  jurisdic- 
tion over  such  assigned  areas  for  other 
purposes. 

The  continued  use  for  playground  pur- 
poses of  those  park  areas  which  were  the 
subjects  during  the  period  between  June  6, 
1924,  and  Apr.  29,  1942,  of  assignments  to 
the  control  of  the  D.C.  Commissioners  for 


NATIONAL  PARK  SERVICE  AREAS— Con. 
LAND — Continued 
Use — Continued 
playground  purposes  is  contingent  upon 
the  making  of  an  agreement  or  agreements 
between  the  National  Park  Service  and  the 
D.C.  Recreation  Board  respecting  such  use. 
Use  of  Park  Areas  in  the  District  of  Co- 
lumbia for  Public  Recreation,  M-34693 
(Aug.  2,  1948) 

The  Department  can  lease  Government- 
owned  land  within  a  national  park  only  if 
the  purpose  of  the  lease  is  to  permit  the 
maintenance  by  the  lessee  of  facilities  for 
the  accommodation  of  park  visitors,  and 
such  a  lease  cannot  be  issued  for  a  period 
in  excess  of  20  years. 

The  special  legislation  relating  to  the 
Everglades  National  Park  does  not  exempt 
that  park  from  the  general  rule  stated 
above. 

Everglades      National      Park,      M-35044 
(Supp.)   (Nov.  2,  1948) 

Where  a  site  is  the  only  Federal  land 
available  in  an  area  for  public  recreational 
purposes,  it  is  the  policy  of  the  Department 
to  keep  the  site  open  for  public  use,  and 
not  to  transfer  it  to  private  ownership. 
However,  it  is  not  inconsistent  with  the 
policy  of  the  Department  to  lease  such  land 
to  a  person  who  desires  to  construct  and 
maintain  upon  it  recreational  facilities  for 
the  use  of  the  public. 

Leland  P.  Jones,  Goeur  d'Alene  014268  "D", 
A-25547  (Dec.  20,  1948) 

The  Executive  branch  cannot  utilize 
Government-owned  land  for  any  purpose 
that  would  be  inconsistent  with  an  act  of 
Congress. 

A  withdrawal  of  public  land  for  a  par- 
ticular purpose  does  not  terminate  merely 
because  the  land  is  no  longer  being  used  for 
such  purpose. 

As  the  land  included  in  the  Fort  Spokane 
Military  Reservation  has  been  set  aside 
by  act  of  Congress  for  Indian  hospital  pur- 
poses, such  land  cannot  be  withdrawn  by 
Executive  action  for  recreational  purposes 
and  included  in  the  Coulee  Dam  National 
Recreational    Area,    notwithstanding    the 
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fact  that  the  land  is  no  longer  actually 
being  used  for  hospital  purposes. 
Fort  Spokane  Military  Reservation,   M- 
36078  (May  16,  1951) 

The  Secretary  of  the  Interior  may,  with 
the  concurrence  of  the  Secretary  of  Com- 
merce, allow  or  prohibit  truck  travel  on 
the  Baltimore-Washington  Parkway  and, 
consequently,  may  adopt  a  regulation  pro- 
hibiting truck  traffic  on  the  Parkway  ex- 
cept in  special  instances. 
Truck  Travel  on  the  Baltimore-Washington 
Parkway,  M-36174  (Sept.  4, 1953) 
LAW  ENFORCEMENT 

Suggestion  that  the  U.S.  District  Court 
by  petitioned  to  confer  jurisdiction  upon 
U.S.  Commissioner  at  Holbrook,  Arizona, 
to  try  petty  offenses  committed  within 
Petrified  Forest  National  Monument  . 
Memorandum  (Aug.  23, 1945) 

Law  enforcement  by  NPS  within  Grand 
Canyon  National  Park.  Are  rights  and 
powers  of  U.S.  over  public  lands  within 
State  same  as  those  of  ordinary  proprietor 
over  his  land  within  State?  Are  privately 
owned  lands  of  Santa  Fe  Railway  and  op- 
erations thereon  by  Fred  Harvey  subject 
to  Service  rules  and  regulations?  Must 
violations  on  property  within  Park  owned 
by  ordinary  proprietors,  other  than  Fed- 
eral Govt.,  be  handled  by  State  authorities? 

Memorandum     (Grand    Canyon    National 
Park)  (Feb.  20,  1947) 

A  U.S.  park  policeman  who  is  subject  to 
call  at  any  time  and  who.  at  the  time  when 
a  tort  was  committed,  was  performing,  on 
the  instructions  of  his  superior  officer,  a 
task  that  was  closely  bound  up  with  his 
official  duties,  was  acting  within  the  scope 
of  his  employment,  as  that  phrase  is  used 
in  Federal  Tort  Claims  Act,  even  though 
he  has  already  completed  his  regular  tour 
of  duty  for  the  day. 

Claim  of  Frank  Leone.   T-338    (Dec    21 
1950)  '   ""  ' 

LIQUOR 

Application  made  to  the  California  State 
Board  of  Equalization  by  Mr.  J.  H.  Mever 
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for  seasonal  licenses  for  the  sale  of  intoxi- 
cating liquor  on  the  White  Wolf  Lodge 
property  within  Yosemite  National  Park. 
Memorandum  (June  14,  1945) 

Jurisdiction  over  private  lands  in  Yose- 
mite   National    Park.    Application    for    a 
State  liquor  license. 
Memorandum  (July  19,  li>  \~> ) 

Power  of  the  State  of  California  to 
require  licenses  for  sale  of  liquor  on,  pri- 
vate lands  with  above. 

State  of  California  is  without  authority 
to  require  a  license  for  sale  of  liquor  on 
any  lands  within  Yosemite,  either  public 
or  private. 
Memorandum  (Feb.  25,  1946) 

Letter  of  Jan.  25  to  Supervisor  of  Con- 
cessions Taylor,  on  requirements  for 
obtaining  State  licenses  to  sell  liquor 
within  a  National  Park. 

No  special  rules  or  regulations  have  been 
promulgated  by  the  Secretary  to  govern 
the  sale  of  wine,  beer,  or  alcoholic  liquors 
in  the  national  parks. 

Letter  to  Hymn  Ihirrcji,  .Jr..  NP8  (Feb.  25, 
1946) 

Sale  of  Liquor  in  Glacier  National  Park 
(July  24,  L946) 

Are  establishments  operated  on  private 
lands  within  Glacier  Park  required  to 
secure  State  licenses  to  operate  cocktail 
Lounge  or  retail  liquor  store? 

The  Secretary  has  authority  to  regulate 
sale  of  liquor  on  private  lands  within  a 
national  park  (M-28150). 

The  State  tax  on  liquor  is  in  aid  of 
police  power  and  not  merely  regulatory, 
so  that  it  is  applicable  to  those  selling 
liquor  in  the  Park. 

Sellers  of  liquor  within  the  Park  do  not 
have  to  purchase  their  stock  from   State 
liquor  stores  as  they  are  not  "licensees." 
Memorandum  (July  24,  1946) 

The  U.S.  seeks  a  declaratory  judgment 
decreeing  that  the  Federal  Govt,  has  ex- 
clusive police  jurisdiction  over  privately 
owned  lands  located  in  Kings  Canyon  Na- 
tional Park  and  a  writ  of  injunction  re- 
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straining  sale  of  liquor  upon  such  private 
property  without  a  Federal  permit. 

The  establishment  selling  liquor  on  pri- 
vately owned  land  in  Kings  Canyon  Nati. 
Park  does  so  on  an  on-sale  license  obtained 
from  the  Calif.  State  Board  of  Equaliza- 
tion. Their  application  for  a  Federal  per- 
mit was  refused. 

After  the  park  was  set  up  with  lands 
owned  by  the  defendants  within  its  bound- 
aries, Calif,  ceded  to  the  U.S.  "exclusive 
jurisdiction — over  and  within  all  of  the 
territory  which  is  now — included  in  those 
several  tracts  of  land  in  the  State  of  Calif, 
set  aside — for  park  purposes  by  the  U.S. 
as  Kings  Canyon  National  Park." 

On  Apr.  21,  1945,  the  Secretary  of  the 
Interior  accepted  this  exclusive  jurisdic- 
tion and  assumed  "police  jurisdiction  over 
the  said  park." 

The  Government  urges  that  exclusive 
police  jurisdiction  of  the  U.S.  over  all  lands 
within  the  boundaries  of  the  Park,  both 
publicly  and  privately  owned,  is  established 
by  the  agreement  between  the  U.S.  and 
Calif. 

Defendants  contend  that  Calif,  cannot 
cede  and  U.S.  cannot  accept  exclusive 
jurisdiction  over  lands  to  which  the  U.S. 
has  no  title. 

It  has  been  held  that  where  "necessary 
in  order  to  secure  the  benefits  intended  to 
be  derived"  from  Federal  lands,  accep- 
tance of  exclusive  police  jurisdiction  by  the 
U.S.  may  be  extended  to  privately  owned 
land.  This  would  seem  to  be  such  a  case. 

The  U.S.  had  authority  to  and  did  accept 
cession  of  exclusive  police  jurisdiction  over 
the  privately  owned  lands  in  controversy 
and  is  entitled  to  judgment  so  decreeing. 

As  for  the  injunction  restraining  de- 
fendants from  liquor  at  "The  Lodge" 
without  Federal  permit.  There  are  crim- 
inal sanctions  in  the  Park  Service  regula- 
tions which  are  adequate  to  this  situation. 

Prayer  for  injunction  denied. 
United  States  District  Court  for  the  South- 
ern District  of  California  (June  22,  1950) 
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Whether  the  owner  of  land  may  be  re- 
strained from  using  an  access  road  to  and 
from  his  property  to  a  Government  park- 
way motor  road  where  no  other  access  is 
available. 
Memorandum  (Aug.  5, 1943) 

Roads  crossing  the  Natchez  Trace  Park- 
way in  Mississippi. 
Memorandum  (Feb.  22,  1945) 

Operation  of  motor  vehicles  on  Govern- 
ment roads  in  Sequoia  and  Kings  Canyon 
National  Parks. 
Memorandum  (Mar.  17, 1945) 

Whether  the  sections  of  U.S.  Highway 
33  and  U.S.  Highway  211  within  the  limits 
of  Shenandoah  National  Park  are  ex- 
cluded from  Park  Service  jurisdiction. 
Letter  to  U.S.  Commissioner,  Shenandoah 
National  Park  from  Acting  Director  Pa- 
traw  (June  20,  1945) 

Authority  for  the  proposed  conveyance 
of  the  Corinth-Shiloh  Road  to  the  States 
of  Mississippi  and  Tennessee. 

It  appears  that  the  Secretary  is  without 
authority  to  execute  conveyances  of  the 
roads.  An  act  of  Congress  would  be 
required. 

Shiloh  National  Military  Parle    (Feb.  13, 
1946) 

Discusses  the  proposal  to  establish  an 
office  in  Estes  Park,  Colorado,  for  purpose 
of  operating  an  Automobile  Drive-Ur-Self 
system  by  C.  J.  Harrison.  The  regulations 
for  use  of  park  roads  is  that  the  national 
parks  are  not  open  to  commercial  uses, 
except  as  may  be  necessary  in  the  judg- 
ment of  the  Secretary  of  the  Interior  to 
satisfactorily  provide  accommodations  and 
conveniences  for  the  public.  Under  present 
regulations,  cars  rented  by  the  day  from  a 
rental  agency  located  in  Estes  Park  or 
vicinity  would  be  denied  use  of  the  park 
roads  in  Rocky  Mountain  National  Park. 
Cars  rented  for  periods  of  a  week  or  more 
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would  be  carefully  scrutinized  as  to  pri- 
mary object  of  the  rental  of  the  car. 
Letter  to  R.  L.  McDougal,  Denver,  Colo, 
■from   Acting  Director   Tolson    (Apr.    15, 
1946) 

Does  the  Department  of  Interior  have 
jurisdiction  to  leave  connecting  road  be- 
tween the  Big  Oak  Flat  Road  and  the  Old 
Coulterville  Road  in  Yosemite  National 
Park  open  as  a  public  thoroughfare  if  it 
so  desires?  Since  it  was  constructed  on 
Govt,  lands  by  Govt,  funds  and  is  under 
full  control  of  the  U.S.,  it  is  within  the 
jurisdiction  to  limit  or  open  travel  by  pub- 
lic. The  Service  is  legally  responsible  for 
the  upkeep  of  a  public  road  within  a  na- 
tional park  with  funds  appropriated  by 
Congress  for  such  purposes. 
Letter  to  G.  F.  Wilson,  Exec.  Sec.  to  Sen. 
Knowland  from  Director  (Sept.  11,  1946) 

Discussion  of  legal  aspects  involved  in 
the  special  use  permit  proposed  for  issu- 
ance to  W.  I.  Wimmer  for  the  purpose  of 
authorizing  the  use  and  maintenance  of  a 
family  cemetery  located  on  Blue  Ridge 
Parkway  lands. 

A  detailed  discussion  of  the  case  of  Benn 
v.  Hatcher,  81  Va.  25,  59  Am.  Rep.  645, 
leads  to  the  conclusion  that  the  right  to  the 
continued  use  of  and  access  to  cemeteries 
within  the  Parkway  should  be  recognized. 
Thus  no  special  use  permit  need  be  issued. 
Memorandum  (May  28, 1947) 

Approach  Roads 
Property  in  Chancellorsville  Battlefield 
Area  having  outlet  to  one  roadway  need 
not  be  given  an  outlet  to  another  roadway 
that  the  property  does  not  adjoin. 
Memorandum  (Apr.  11, 1946) 

By  deed  dated  Nov.  7, 1899,  and  recorded 
Mar.  29,  1900,  a  portion  of  the  Hanley 
Tract  was  conveyed  to  the  U.S.  by  Mr.  and 
Mrs.  Hanley.  It  provided  that  the  grantors, 
their  heirs  and  assigns  shall  enjoy  free 
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access  to  and  along  the  Park  roadway  to 
be  thereafter  constructed.  On  Mar.  24, 
1900,  the  Acting  Attorney  General  recog- 
nized the  covenants  contained  in  the  deed 
as  valid  agreements.  Therefore,  as  a  suc- 
cessor in  interest  to  the  Hanleys,  Mrs. 
Morrissey  is  entitled  to  access  to  the  road- 
way. (Confederate  Ave.,  Vicksburg  Na- 
tional Military  Park.) 
Memorandum  (Aug.  21, 1946) 

Desire  of  Mr.  Dillard  to  obtain  access 
to  Bullock  Drive  in  Fredericksburg  and 
Spotsylvania  County  Battlefields  Memorial 
National  Military  Park.  Recommendation 
field  report  is  approved  that  one  access  be 
allowed  on  each  side  of  Bullock  Drive. 
Suggest  conference  between  interested 
parties  for  purpose  of  reaching  an  agree- 
ment as  to  the  location  of  proposed  en- 
trance roads  and  other  details. 

Letter    to    Sen.    Capehart    from    Patraw 
(Sept.  16, 1946) 

Maintenance 

Whether  the  "services  of  road-mainte- 
nance equipment"  offered  by  local  road  au- 
thorities may  be  accepted  in  maintaining 
roads  within  recreational  demonstration 
areas. 
Memorandum  (July  27, 1945) 

Whether  county  roads  within  Vicksburg 
National  Military  Park  can  be  transferred 
to  the  Park  Service  without  that  Service 
assuming  responsibility  for  maintenance 
of  those  roads. 
Memorandum  (Nov.  9, 1945) 

Does  the  limitation  of  amounts  for  main- 
tenance of  roads  outside  national  parks 
and  monuments  contained  in  the  Appropri- 
ation Act  of  1946  apply  to  the  Appropria- 
tion Act  of  1947  ? 

In  the  absence  of  language  re-adopting 
the  limitation  of  expenditures,  the  limita- 
tion can  be  deemed  "lifted." 
Memorandum  (July  25,  1946) 
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Sec.  1  of  the  act  of  Aug.  9,  1946,  express- 
ly includes  the  100-acre  tract  known  as 
the  the  Upper  Spring  area  as  a  part  of 
Wind  Cave  National  Park.  Also  by  deed  of 
Robert  and  Fannie  McAdam  a  tract  of  0.77 
acres  was  conveyed  to  the  U.S.  and  a 
right-of-way  which  includes  a  right  of  ac- 
cess for  maintenance  and  repair  of  the 
pipeline.  The  act  of  Aug.  9,  1946,  does  not 
change  the  status  of  the  pipeline  and  the 
tract  of  0.77  acres,  and  the  entire  system 
is  necessary  to  Wind  Oave  National  Park. 
Authority  to  maintain  the  pipelines  has  al- 
ways been  an  implied  one,  but  it  is  not  nec- 
essary to  obtain  legislative  authority  to 
continue  to  do  so. 
Memorandum  (Aug.  28, 1946) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  act  of  Aug. 
9,  1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should  be 
transferred  to  the  U.S.  If  additional  legis- 
lation is  needed  to  authorize  the  transfer 
of  State  lands  it  should  include  authoriza- 
tion for  vacating  or  transferring  the  sec- 
ondary or  other  roads  which  it  is  intended 
to  relinquish  to  the  U.S.  The  transfer  of 
county  interest  in  the  roads  will  make  it 
possible  to  expend  regular  Roads  and  Trails 
funds  upon  them  or  to  close  them.  The 
above  act  is  immediately  effective  so  far  as 
the  addiiton  of  Govt,  lands  to  Wind  Cave 
National  Park  and  Harney  National  Forest 
is  concerned.  Regulations  relating  to  hunt- 
ing do  not  apply  to  the  State  or  privately 
owned  lands  within  the  area,  since  U.S. 
does  not  have  jurisdiction  over  them. 
Memorandum  (Sept.  9, 1946) 

Expected  operation  of  vehicles  over  Go- 
ing-to-the-Sun  Highway  in  Glacier  Nation- 
al Park  during  the  period  U.S.  Highway 
No.  2  is  closed  for  reconstruction.  Since 
contemplated  use  is  in  response  to  an  emer- 
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gency,  it  may  be  started  as  soon  as  circum- 
stances require,  without  waiting  for 
changes  in  the  regulations.  No  special  au- 
thority is  required  to  continue  collection  of 
the  usual  motor  vehicle  fees ;  normally  col- 
lections continue  until  authorization  is 
given  to  suspend  them.  Proposed  limita- 
tions on  use  consist  of  speed  restrictions, 
size  and  weight  limitations,  and  closing  of 
the  entrances  at  night  during  the  period 
from  October  1  to  November  15.  State 
Highway  Commission  should  be  kept  cur- 
rently informed  of  the  proposed  use  of  the 
Park  road  and  adequate  publicity  should 
be  given  so  traveling  public  will  be  in- 
formed of  limited  availability  of  that  route. 
Memorandum  (Sept.  24, 1946) 

Request  for  an  interpretation  of  the  In- 
terior Department  Appropriation  Act,  1947, 
which  authorizes  the  use  of  Roads  and 
Trails  funds  for  the  construction,  recon- 
struction, improvement,  and  maintenance 
of  "necessary  access  roads  for  development 
and  use  of  the  recreational  resources  of 
Lake  Texoma  Recreational  Area,  Texas 
and  Oklahoma."  Is  it  necessary  for  U.S.  to 
acquire  a  right-of-way  across  private  land 
and  to  effect  the  transfer  to  it  of  the 
county's  easement  in  the  abandoned  county 
roads  before  the  funds  can  be  expended  for 
the  construction  or  improvement  of  access 
roads  to  the  Area? 

Sec.  3736,  R.S.,  provides  that  no  land 
shall  be  acquired  on  account  of  U.S.  except 
under  a  law  authorizing  such  acquisition, 
and  this  applies  also  to  acquisition  of  road 
easements.  However,  it  is  not  believed  that 
the  U.S.  must  own  the  rights-of-way  in 
order  that  the  funds  in  question  may  be 
expanded  on  roads  which  provide  access 
to  Lake  Texoma  Recreational  Area. 

Where  it  is  necessary  to  construct  new 
access  roads  across  private  lands,  it  would 
first  be  necessary  that  the  State  or  county 
acquire  the  necessary  rights-of-way  before 
the  service  could  undertake  to  construct 
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and  maintain  the  roads,  or  to  induce  the 

War  Department  to  acquire  the  necessary 

rights-of-way    if   it   nas   the    acquisition 

authority. 

Memorandum  (Sept.  30, 1946) 

RULES  AND  REGULATIONS 

Racial   Discrimination    in    Shenandoah 
National  Park. 
See    current    correspondence    file    under 

"Racial." 

Whether  the  owner  of  land  may  be  re- 
strained from  using  an  access  road  to  and 
from  his  property  to  a  Government  park- 
way motor  road  where  no  other  access  is 
available. 
Memorandum  (Aug.  5, 1943) 

Water  rights  problems  in  connection 
with  mining  and  grazing  in  Death  Valley, 
Joshua  Tree,  and  Oregon  Pipe  Cactus  Na- 
tional Monuments  and  Boulder  Dam  Na- 
tional Recreational  Area. 
Memorandum  (Feb.  6, 1945) 

Wildlife  and  Hunting  within  the  Joshua 
Tree  National  Monument. 
Memorandum  (Feb.  10, 1945) 

Operation  of  motor  vehicles  on  Govern- 
ment roads  in  Sequoia  and  Kings  Canyon 
National  Parks. 
Memorandum  (Mar.  17, 1945) 

Delegation  of  Authority  from  the  Secre- 
tary of  the  Interior  to  the  Director  of  the 
National  Park  Service. 
Solicitor's  Opinion,  M-34048  (May  2,  1945) 

The  National  Park  Service  taking  over 
jurisdiction   of   recreational   activities   at 
Jackson  Lake  Reservoir  in  accordance  with 
agreement  with  Reclamation. 
Memorandum  (June  29, 1945) 

Solution  to  problem  of  regulating  use  of 
submerged  lands  within  4%  miles  of  Isle 
Royale  and  surrounding  lands  in  Michigan 
without  a  further  transfer  of  title. 
Memorandum  (June  30, 1945) 


NATIONAL  PARK  SERVICE  AREAS— Con. 
RULES  AND  REGULATIONS— Continued 
Legal  propriety  of  the  permission  granted 
to  the  Rainier  National  Park  Co.,  to  sell 
the  cabins  at  Paradise  and  Yakima  Park  in 
Mount  Rainier  National  Park  and  retain 
the  proceeds. 
Memorandum  (Sept.  14,  1945) 

Regulations  designed  to  prohibit  the 
landing  of  aircraft  in  national  parks  and 
monuments  except  at  areas  designated  by 
the  Director  of  the  National  Park  Service. 
Memorandum  (Sept.  21, 1945) 

Conditions  under  which  the  donation  of 
the  Hermit's  Rest  telephone  line  in  Grand 
Canyon  National  Park  can  be  accepted. 
Donation  offered  by  the  Atchison,  Topeka 
and  Santa  Fe  Railway  Company. 
Memorandum  (Nov.  8,  1945) 

Collection  of  a  fee  from  Warner  Broth- 
ers Pictures,  Inc.,  for  the  filming  of  a 
motion  picture  in  Yosemite  National  Park. 
.1/'  morat id um  i  Nov.  19,  1945) 

Procedure  for  effecting  an  arrangement 
with  the  Tennessee  Valley  Authority  for 
the  exercise  by  the  National  Park  Service 
of  control  over  recreational  facilities  upon 
the  lands  lying  between  the  high  water 
mark  and  the  low  water  mark  of  Fontana 
Lake  and  adjoining  Great  Smoky  Moun- 
tains National  Parks,  outside  of  the 
proposed  Park  boundary. 
Memorandum  (Nov.  27,  1945) 

Applicability  of  Office  of  Price  Admin- 
istration rent  ceilings  to  new  quarters 
evaluation  instructions  of  October  15,  1945. 
Rent  Regulation  for  Mousing— 8  F.R.  1322 
(Dec.  14,  1945) 

Limitation  of  trips  on  Evergreen  Trail- 
ways    not    to    affect    chartered    trips    for 
military  personnel. 
Mt.  Rainier  National  Park  (Dec.  20,  1945) 

By  recent  amendment  to  general  regula- 
tions, issued  by  the  Secretary  on  Dec.  4, 
1945,  the  proprietor,  owner,  or  operator 
and  the  employees  of  any  hotel,  inn,  lodge, 
or  other   place  of  public  accommodation 
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within  areas  administered  by  this  Service 
are  prohibited  from  discriminating  against 
any  person  or  persons  because  of   race, 
creed,  color,  or  national  origin  .... 

This  could  be  extended  to  private  lands 
in  those  parks  because  the  States  have 
ceded  exclusive  jurisdiction  with  respect 
to  them,  including  private  lands,  to  the 
U.S. 

Memorandum  (Feb.  18,  1946) 

Letter  of  Jan.  26,  1946  to  Supervisor  of 
Concessions  Taylor,  on  requirements  for 
obtaining  State  licenses  to  sell  liquor 
within  a  National  Park. 

No  special  rules  or  regulations  have  been 
promulgated  by  the  Secretary  to  govern 
the  sale  of  wine,  beer,  or  alcoholic  liquors 
in  the  national  parks. 

Letter   to  Byron  Harvey  NPS    (Feb.  25, 
1946) 

Memo  of  Feb.  18,  1946  to  Custodian  of 
Joshua  Tree  National  Monument  re  inter- 
pretation of  sec.  2.31(b)  of  the  General 
Rules  and  Regulations,  which  relates  to  en- 
gaging in  business  within  NPS  areas. 

We  are  in  agreement  that  this  section 
does  not  require  a  private  landowner 
within  a  park  or  monument  area  to  secure 
permission  to  engage  in  business  and  that 
the  inclusion  of  General  Rules  and  Regu- 
lations provides  that  owners  of  private 
lands  within  limits  of  any  park  or  monu- 
ment are  entitled  to  full  use  and  enjoyment 
thereof. 
Memorandum  (Feb.  26, 1946) 

Discusses  procedure  used  in  cases  involv- 
ing the  death  of  persons  within  the  areas 
administered  by  the  National  Park  Service. 

In  areas  not  under  the  exclusive  juris- 
diction of  the  U.S.,  State  laws  are  con- 
sidered in  force  and  to  be  followed,  under 
direction  of  State  authorities.  In  cases  of 
death  from  unknown  causes  the  local  po- 
lice authorities  are  notified  and  given  any 
assistance  in  making  investigations.  Areas 
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of  exclusive  jurisdiction  of  U.S.  Park 
Superintendents  prepare  certificates  where 
inquests  are  not  necessary  in  cases  requir- 
ing investigation,  coroner  of  geographical 
boundary  is  notified  and  invited  to  hold  an 
inquest.  In  homicides  FBI  is  also  notified. 

Letter  to  Senator  Hatch  from  Acting  Di- 
rector  (Apr.  9,  1946) 

Discusses  the  proposal  to  establish  an 
office  in  Estes  Park,  Colorado,  for  purpose 
of  operating  an  Automobile  Drive-Ur-Self 
system  by  C.  J.  Harrison.  The  regulations 
for  use  of  park  roads  is  that  the  national 
parks  are  not  open  to  commercial  uses, 
except  as  may  be  necessary  in  the  judg- 
ment of  the  Secretary  of  the  Interior  to 
satisfactorily  provide  accommodations 
and  conveniences  for  the  public.  Under 
present  regulations,  cars  rented  by  the  day 
from  a  rental  agency  located  in  Estes  Park 
or  vicinity  would  be  denied  use  of  the  park 
roads  in  Rocky  Mountain  National  Park. 
Cars  rented  for  periods  of  a  week  or  more 
would  be  carefully  scrutinized  as  to  pri- 
mary object  of  the  rental  of  the  car. 

Letter  to  R.  L.  McDougal,  Denver,  Colo, 
from  Acting  Director  Tolson  (Apr.  15, 
1946) 

Discusses  question  of  apparently  aban- 
doned cars  stored  in  the  Park.  If  Supt.  of 
Yellowstone  National  Park  is  satisfied, 
from  all  the  circumstances,  including  the 
lapse  of  time,  that  the  owners  of  the  two 
cars  in  question  have  no  effective  intention 
of  removing  them,  they  should  be  consid- 
ered as  abandoned  to  U.S.  and  may  be  used 
as  Govt,  property  or  disposed  of  as  sur- 
plus, scrap  or  otherwise.  It  may  be  advis- 
able to  reopen  matter  of  case  of  Kenneth 
S.  Shepardson  if  it  appears  intent  was 
influenced  by  the  question  of  charges  for 
storage,  because  there  would  be  no  author- 
ity for  such  charges  and  a  lien  for  a  tort 
claim  would  require  something  in  the  na- 
ture of  a  writ  of  attachment.  The  two 
essential  elements  of  abandonment  must 
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reasonably  appear  before  title  is  considered 
to  pass  from  the  former  owner  to  the  Govt 
by  reason  of  abandonment. 
Memorandum  (May  13, 1946) 

Discusses  question  whether  Procure- 
ment Division  Order  of  Jan.  8,  1946,  re- 
quires the  submission  of  public  utility 
contracts  for  review  by  the  Public  Utilities 
Division  of  the  Procurement  Division.  It  is 
mandatory  only  to  the  extent  that  it  re- 
quires each  agency  in  the  area  covered  by 
a  Procurement  Div.  contract  for  utility 
services  to  take  utility  services  thereunder 
unless  specifically  exempted  by  statute  or 
express  order  of  Director  of  Procurement. 
Areas  not  covered  by  a  general  Procure- 
ment Div.  contract  are  not  required  to 
submit  utility  contracts  to  Public  Utilities 
Div. 
Memorandum  (May  23, 1946) 

Holders  of  life  leases  on  Isle  Royale 
National  Park  lands  object  to  the  signing 
of  special  use  permits  for  commercial 
fishing. 

The  regulations  governing  use  of  Govt- 
owned  structures  and  facilities  as  bases 
for  commercial  fishing  were  issued  under 
authority  vested  in  the  Secretary.  These 
regulations  apply  to  all  persons  engaged 
in  commercial  fishing. 
Commercial  Fishing  at  Isle  Royale  (June 
10,  1946) 

There  is  no  legal  objection  to  the  Ameri- 
can Planning  and  Civic  Assn.  acting  as 
trustee  to  receive  and  expend  sums  for  the 
benefit  of  the  Service. 

However,  the  funds  to  be  held  by  the 
above  Association  may  not  be  required  in 
return  for  furnishing  Govt,  property.  Such 
receipts  must  be  deposited  into  the  Treas- 
ury as  miscellaneous  receipts. 

The  proposed  donation  may  be  accepted, 
but  if  it  is  to  be  used  to  provide  additional 
services  the  person  employed  will  be  sub- 
ject to  the  usual  requirements  for  the 
employment  of  personnel. 
Memorandum  (July  10,  1946) 
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Discussion  of  proposed  motion  picture 
regulations  and  suggestions  of  Mr.  Lorenz. 
First  that  Department  require  the  per- 
mittee to  furnish  a  print  of  completed 
film,  and  secondly  that  provisions  regard- 
ing damage  be  tightened.  For  that  purpose 
amendments  are  suggested  for  having  the 
permittee  exercise  the  utmost  care  to 
avoid  injury  to  natural  features  and  after 
filming  shall  make  a  clean-up  and  restore 
the  area  to  its  prior  condition.  In  addition 
the  permittee  will  be  compelled  to  furnish 
a  bond  to  insure  compliance  with  all  con- 
ditions prescribed.  Since  draft  of  regula- 
tions was  prepared  by  Solicitor,  it  is 
suggested  that  the  revision  of  the  pro- 
posed order  be  accomplished  in  coopera- 
tion with  that  Office. 
Memorandum  (Aug.  16,  1946) 

Discusses  the  matter  of  mining  claims 
along  the  Alex  Sparrow  Memorial  High- 
way approach  to  Crater  Lake  National 
Park  through  the  Rogue  River  National 
Forest.  Any  mineral  lands  in  forest  res- 
ervations created  from  the  public  domain 
are  subject  to  location  and  entry  under 
mining  laws  of  the  U.S.  and  the  rules  and 
regulations  applying  thereto,  provided 
locators  also  comply  with  forest  regula- 
tions. The  only  way  of  withdrawal  of  such 
lands  is  through  legislation  since  Congress 
has  expressly  provided  that  they  shall 
remain  open  to  mineral  entry. 
Memorandum  (Sept.  9, 1946) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  act  of  Aug. 
9,  1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should  be 
transferred  to  the  U.S.  If  additional  legis- 
lation is  needed  to  authorize  the  transfer 
of  State  lands  it  should  include  authoriza- 
tion for  vacating  or  transferring  the  sec- 
ondary or  other  roads  which  it  is  intended 
to  relinquish  to  the  U.S.  The  transfer  of 
county  interest  in  the  roads  will  make  it 
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possible  to  expend  regular  Roads  and  Trails 
funds  upon  them  or  to  close  them.  The 
above  act  is  immediately  effective  so  far  as 
the  addition  of  Govt,  lands  to  Wind  Cave 
National  Park  and  Harney  National  Forest 
is  concerned.  Regulations  relating  to  hunt- 
ing do  not  apply  to  the  State  or  privately 
owned  lands  within  the  area,  since  U.S. 
does  not  have  jurisdiction  over  them. 
Memorandum  (Sept.  9, 1946) 

Does  the  Department  of  Interior  have 
jurisdiction  to  leave  connecting  road  be- 
tween the  Big  Oak  Flat  Road  and  the  Old 
Coulterville  Road  in  Yosemite  National 
Park  open  as  a  public  thoroughfare  if  it 
so  desires?  Since  it  was  constructed  on 
Govt,  lands  by  Govt,  funds  and  is  under  full 
control  of  the  U.S.,  it  is  within  the  jurisdic- 
tion to  limit  or  open  travel  by  public.  The 
Service  is  legally  responsible  for  the  upkeep 
of  a  public  road  within  a  national  park 
with  funds  appropriated  by  Congress  for 
such  purposes. 

Letter  to  G.  F.  Wilson,  Executive  Secretary 
to  Senator  Knowland  from  Director  (Sept. 
11,  1946) 

Recommendation  of  the  amending  of 
regulation  establishing  the  admission  fee 
for  the  home  of  Franklin  D.  Roosevelt  Na- 
tional Historic  Site  and  combined  fee  for 
the  Home  and  the  Franklin  D.  Roosevelt 
Library  so  as  permit  entrance  without 
charge  for  groups  of  school  children  18 
years  of  age,  or  under,  when  accompanied 
by  adults  assuming  responsibility  for  their 
safety  and  orderly  conduct. 
Memorandum  (Sept.  30, 1946) 

Law  enforcement  by  NPS  within  Grand 
Canyon  National  Park.  Are  rights  and 
powers  of  U.S.  over  public  lands  within 
State  same  as  those  of  ordinary  proprietor 
over  his  land  within  State?  Are  privately 
owned  lands  of  Santa  Fe  Railway  and  op- 
erations thereon  by  Fred  Harvey  subject 
to  Service  rules  and  regulations?  Must  vio- 
lations on  property  within  Park  owned  by 
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ordinary  proprietors,  other  than  Federal 
Govt,  be  handled  by  State  authorities? 
Memorandum  (Feb.  20,  1947) 

There  is  authority  in  the  law  whereby 
the  State  or  its  political  subdivisions  may 
be  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  Sec.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387) 
is  sufficiently  broad  to  authorize  the  grant- 
ing of  leases  or  licenses  to  States  or  its 
local  subdivisions  for  recreational  pur- 
poses. The  transfer  may  also  be  accom- 
plished by  setting  apart  lands  to  the  States 
to  be  administered  by  State  agencies  for 
wildlife  refuges  under  the  Federal  Aid  in 
Wildlife  Restoration  Act  (50  Stat.  917,  16 
U.S.C.  669-669J)  and  the  act  of  Mar.  10, 
1934  (48  Stat.  40,  16  U.S.C.  661-666),  pro- 
viding for  cooperation  with  Federal,  State, 
and  other  agencies  in  furtherance  of  a  Na- 
tional conservation  program.  The  fact  that 
the  lands  may  be  under  the  jurisdiction  of 
a  bureau  of  the  Department  other  than  the 
Bur.  of  Land  Management  would  be  im- 
material in  view  of  the  over-all  powers  of 
the  Secretary  with  respect  to  public  lands. 

Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28, 1947) 

The  Solicitor's  office  has  held  that  with- 
out amendatory  legislation  the  U.S.  cannot 
acquire  fee  simple  title  from  the  State  of 
Tennessee,  but  a  perpetual  right-of-way 
for  the  proposed  parkway  only. 

Regional  Director  may  take  up  the  mat- 
ter of  securing  amendatory  legislation 
with  State  officials  if  he  thinks  it  necessary. 

Title  to  Lands  Acquired  for  Sec.  1-J-l  of 
the  Natchez  Trace  Parkway  in  Tennessee 
(May  22, 1947) 

Operation  of  bicycle  concession  facilities 
in  East  Potomac  Park. 

Memorandum  (Apr.  13, 1948) 
See  M-35036  (Mar.  31, 1948) 
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Art.  IX  of  1926  concession  contract  be- 
tween U.S.  and  Sequoia  and  Kings  Canyon 
National  Parks  Company  gave  U.S.  com- 
plete title  to  all  buildings,  fixtures,  etc. 
Company  bas  right  to  reimbursement  only 
from  successor  concessioner  if  leased  to 
another  person.  Since  Department  officials 
in  reports,  etc.,  regarded  for  many  years 
the  buildings  as  belonging  to  Company, 
compromise  suggested  giving  U.S.  owner- 
ship of  buildings  and  Company  favorable 
terms  on  other  matters. 
Solicitor's  Opwion,  M-35045  (June  2, 1948) 

Persons  who  use  the  public  parks  in  the 
Dist.  of  Columbia  are  "invitees,"  and  they 
are  entitled  to  expect  that  Govt,  employees 
who  maintain  the  parks  will  use  due  care 
in  keeping  the  parks  reasonably  safe  for 
public  use. 

Govt,  personnel  cannot  reasonably  be  ex- 
pected to  maintain  the  lawns  of  public 
parks  in  a  perfectly  smooth  condition,  so 
that  pedestrians  may  walk  upon  them  at 
night  without  exercising  caution  in  rela- 
tion to  the  possible  existence  of  minor 
depressions. 

A  pedestrian  who  leaves  a  roadway  to 
stroll  at  night  over  the  lawn  of  a  public 
park  is  under  a  duty  to  walk  with  caution, 
and  the  Govt,  is  not  liable  for  a  personal 
injury  which  the  pedestrian  sustained  when 
she  fell  at  a  place  where  there  was  a  slight 
depression  in  the  surface  of  the  lawn. 
Claim  of  Mrs.  Eleanor  M.  Mauney,  T-321 
(Nov.  21, 1950) 

Where  a  cableway  was  constructed 
across  a  stream  in  a  national  park  as  part 
of  a  stream-gauging  station,  and  park 
visitors,  without  authorization,  used  the 
cableway  for  the  purpose  of  crossing  the 
river  instead  of  crossing  over  a  bridge  lo- 
cated approximately  a  quarter  of  a  mile 
away,  the  visitors  during  the  course  of 
such  unauthorized  use  were  in  a  status 
comparable  to  that  of  trespassers. 

The  owner  of  property  is  not  under  any 
duty  to  put  it  in  a  safe  condition  for  use 
by  trespassers ;  but,  instead,  the  property 
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owner  is  merely  under  an  obligation  not  to 
injure  trespassers  willfully  and  intention- 
ally or  by  means  of  positive  acts  of  negli- 
gence after  becoming  aware  of  their 
presence. 

The  "attractive  nuisance"  doctrine  is 
applicable  only  to  children  of  tender  years 
who  are  too  young  to  understand  and  ap- 
preciate the  danger  involved  in  using  a 
hazardous  device,  and  is  not  applicable  to 
a  boy  of  high  school  age. 

The  "attractive  nuisance"  doctrine  is  not 
applicable  to  a  cableway  across  a  stream, 
because  it  is  not  of  such  a  nature  to  entice 
small  children  to  trespass  on  it. 
Paul  M.  McKelvey,  T-437  (Mar.  12,  1952) 

All  revocable  permits  issued  by  the  For- 
est Service,  Dept.  of  Agriculture,  pursuant 
to  its  regulations  in  36  CFR  251.1-251.5 
for  lands  in  the  Tongass  National  Park, 
Alaska,  terminated  immediately  upon  the 
exclusion  of  the  lands  from  the  forest  by 
Public  Land  Order  No.  842  of  June  19, 1952. 

All  applications  of  former  permittees  of 
the  Forest  Service  to  obtain  further  rights 
on  lands  which  by  Public  Land  Order  No. 
842  of  June  19,  1952,  were  eliminated  from 
the  Tongass  National  Forest,  Alaska, 
should  be  filed  in  the  land  office,  in  accor- 
dance with  the  applicable  regulations  of  the 
Dept.  of  the  Interior. 

Rights  of  Permittees  Under  Forest  Serv- 
ice Special  Use  Permits  for  Forest  Lands, 
After  Exclusion  of  Lands  From  Forest; 
Applications  for  Further  Rights  to  be  Filed 
in  the  Land  Office  (Mar.  6,  1953) 

The  Secretary  of  the  Interior  may,  with 
the  concurrence  of  the  Secretary  of  Com- 
merce, allow  or  prohibit  truck  travel  on 
the  Baltimore-Washington  Parkway  and, 
consequently,  may  adopt  a  regulation  pro- 
hibiting truck  traffic  in  the  Parkway  ex- 
cept in  special  instances. 
Truck  Travel  on  the  Baltimore-Washington 
Parkway,  M-36174  (Sept.  4, 1953) 

A  provision  for  settling,  by  arbitration, 
disputes  as  to  the  character  and  amount 
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of  a  readjusted  franchise  fee  under  con- 
cession contracts  of  the  National  Park 
Service  which  includes  approximate  cri- 
teria for  the  guidance  of  the  arbitrators 
in  determining  the  amount  and  character 
of  the  fee  may  legally  be  included  in  the 
concession  contracts. 

Inclusion  in  Concession  Contracts  of  Pro- 
vision for  Arbitration,  M-36217  (May  Z(, 
1954) 

WATER  RIGHTS 

Status  of  the  Hondius-Beaver  pipeline 
and  water  rights  at  Rocky  Mountain  Na- 
tional Park. 
Memorandum  (Jan.  9, 1945) 

Water  rights  problems  in  connection 
with  mining  and  grazing  in  Death  Valley, 
Joshua  Tree,  and  Oregon  Pipe  Cactus  Na- 
tional Monuments  and  Boulder  Dam  Na- 
tional Recreational  Area. 
Memorandum  (Feb.  6,  1945) 

Whether  an  individual  has  a  right  to 
dam  a  stream  on  his  private  property 
within  the  Park  for  the  purpose  of  creat- 
ing a  lake  in  which  to  stock  fish. 

Whether  an  individual  can  make  a  fill 
along  the  shores  of  a  lake  in  the  Park, 
which  would  reduce  the  acreage  of  the 
lake  and  increase  the  acreage  of  the  pri- 
vately owned  land. 
Memorandum  (Apr.  23,  1945) 

S.  953  which  proposes  to  grant  to  the 
State  of  Illinois  all  right,  title  and  interest 
of  the  U.S.  in  and  to  the  right-of-way  of 
the  Illinois  and  Michigan  Canal  and  the 
90  feet  of  land  on  each  side  of  the  canal. 
Memorandum  (Oct.  4,  1945) 

Because  the  Pennsylvania  Railroad  de- 
sires to  extend  its  docks  further  into  the 
Patapsco  River  which  would  necessitate 
widening  the  channel  on  the  Fort  McHenry 
side,  the  question  arises  as  to  the  juris- 
diction of  the  Service  over  submerged  lands 
in  the  River  adjoining  Fort  McHenry  Na- 
tional Monument  and  Historic   Shrine. 
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In  Maryland,  the  owner  of  land  border- 
ing on  a  navigable  body  of  water  has  title 
as  far  as  the  low-water  mark.  Therefore, 
the  Service  has  jurisdiction  only  to  low- 
water  mark.  Therefore,  there  is  not  any 
objection  to  proposed  widening  of  the 
channel  of  the  Patapsco  River,  whether 
the  project  is  carried  out  directly  by  the 
Corps  of  Engineers  or  by  municipal  au- 
thorities with  the  permission  of  the  War 
Department. 

Memorandum  (Aug.  9,  1946) 

WILDLIFE 

Re:  Disposal  of  Surplus  Wild  Animals. 

Held:  (1)  That  disposal  of  surplus  wild- 
life, or  the  meat  thereof,  should  be  per- 
mitted without  the  obligation  to  offer  it 
for  sale  to  the  highest  bidder. 

(2)  That  park  administration  and  prin- 
ciples will  be  furthered  if  surplus  wildlife 
may  be  disposed  of  by  donations,  with  pro- 
vision for  acceptance  of  services,  materials, 
or  funds  not  exceeding  the  costs  of  the 
operation. 

Memorandum  (July  25,  1944) 

Jurisdiction  over  the  killing  of  wildlife 
in  national  parks,  monuments,  and  other 
National  Park  Service  areas. 

Memorandum  (Dec.  4, 1944) 

Wildlife  and  Hunting  within  the  Joshua 
Tree  National  Monument. 

Memorandum  (Feb.  10, 1945) 

Recommendations  made  by  the  U.S.  At- 
torney at  Billings,  Montana,  that  appropri- 
ate legislation  be  enacted,  and  regulations 
be  promulgated,  for  the  management  of 
buffalo  on  Indian  Reservations  and  other 
Government-owned  lands. 

Memorandum  (May  16, 1945) 

Questions  concerning  (1)  the  identifica- 
tion of  a  collection  of  frogs,  toads,  and 
snakes  in  alcohol  now  in  Glacier  National 
Park,  and  (2)  additional  field  studies  of 
birds  and  mammals  in  the  Park. 
Memorandum  (Aug.  1, 1945) 
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Discusses  jurisdiction  over  Channel  Is- 
lands National  Monument  and  the  rocks 
and  islands  adjacent  to  Point  Lobos,  Cali- 
fornia. It  is  not  clear  as  to  whether  the 
State  or  the  U.S.  has  jurisdiction  over  the 
rocks  and  islands  involved  in  Recreational 
Withdrawal  No.  51.  If  they  are  simply 
public  lands  in  a  withdrawal  status,  the 
General  Land  Office  has  complete  jurisdic- 
tion over  them  and  could  prevent  the  State 
officials  from  killing  wildlife  on  the  rocks 
and  islands.  It  is  clear  that  the  Federal 
Govt,  as  proprietor  of  the  lands,  has  the 
exclusive  right  to  kill  and  take  wildlife 
from  its  own  premises  and  may  forbid  oth- 
ers from  doing  so. 
Memorandum  (June  3, 1946) 

Memo  of  Dec.  12  suggesting  some  clari- 
fication of  the  applicability  of  Mineral 
Leasing  Act  to  withdrawals  of  public  lands 
made  at  the  instance  of  NPS,  such  as  the 
temporary  withdrawals  in  the  Jackson 
Hole-Yellowstone  Area. 

Solution  might  result  from  having  the 
withdrawn  land  permanently  reserved  for 
some  public  purpose  such  as  a  wildlife 
refuge. 

Memorandum  (Dec.  23, 1946) 
NAVAL  PETROLEUM  RESERVES 

Department's  long-standing  policy  on 
refusing  to  issue  oil  and  gas  lease  on  land 
within  one  mile  of  the  exterior  boundaries 
of  naval  petroleum  reserves  will  not  be 
changed  merely  because  a  special  Senate 
Committee  has  recommended  the  abolition 
of  such  reserves. 

Helen  F.  Carlile,  Trustee  of  the  Estate 
of  Louise  L.  Leuholtz,  deceased,  Sacra- 
mento 036223,  019285  "N",  A-24201 
(Apr.  4, 1947) 

The  act  of  June  17,  1944,  did  not  de- 
prive the  President  of  power  to  issue  a 
withdrawal  order  extending  the  boundaries 
of  Naval  Petroleum  Reserve  No.  1  to  in- 
clude, subject  to  a  valid  existing  right, 
additional  public  lands  and  lands  and 
leases  privately  owned. 
Authority  to  Enlarge  Naval  Petroleum 
Reserve  No.  1,  M-35027  (Feb.  19,  1948) 


NAVAL  PETROLEUM  RESERVES— Con. 

Oil  and  Gas  Lease  Rejected  in  Part. 

Amended  application  for  preference 
right  oil  and  gas  lease  of  lands  within  one 
mile  of  naval  petroleum  reserve  remanded 
for  further  action  in  the  light  of  reports 
of  the  Director,  Geological  Survey,  and  the 
Director,  Naval  Petroleum  Reserves,  that 
operations  on  the  lands  covered  by  the 
amended  application  would  not  adversely 
affect  the  reserve  through  drainage  from 
any  known  productive  horizon. 
Western  Petroleum  Co..  Sacramento  035256 
"N",  A-24167  (June  3, 1&48) 

An  oil  and  gas  lease  will  not  be  issued 
for  any  land  within  one  mile  of  a  naval 
petroleum  reserve  where  operations  under 
the  lease  would  adversely  affect  the  reserve 
through  drainage  from  known  productive 
horizons. 

An  oil  and  gas  lease  will  not  be  issued 
for  any  lands  which  are  withdrawn  from 
leasing,  even  though  the  withdrawal  was 
made  subsequent  to  the  filing  of  the  lease 
application. 

Charles  L.  Van  Wert,  Sacramento  019374, 
035659  u2r\  A-24067  (Jan.  18,  1949) 

The  four  Naval  petroleum  reserves  were 
created  by  Executive  orders  as  follows: 
Reserve  No.  1  (Elk  Hills)  Sept.  2,  1912; 
Reserve  No.  2  (Buena  Vistal  Hills)  Dec.  13, 
1912;  Reserve  No.  3  (Teapot  Dome) 
Apr.  30,  1915;  and  Reserve  No.  4  (Alaska) 
Feb.  27,  1923. 

Summary  of  History  of  the  Naval  Petro- 
leum Reserves  (Feb.  7, 1951) 

NAVIGABLE  WATERS 

If  filling  of  Grand  Coulee  Dam  would 
subject  it  to  intermittent  overflows,  the 
cost  of  measures  to  prevent  recurrence  of 
overflows  above  high-water  mark  may  be 
allowed.  U.S.  v.  Willow  River  Co.,  324  U.S. 
499,  discussed  and  applied. 
Washington  Water  Power  Co.,  M-33792 
(May  17, 1946) 

Oil  and  Gas  Lease  Applications  Refused. 
Submerged  coastal  lands  are  not  subject 
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to  leasing  under  the  Mineral  Leasing  Act 

of  1920. 

The  U.S.  does  not  assert,  by  virtue  of  the 
Supreme  Court's  decisions  in  U.S.  v.  Loui- 
siana, or  U.S.  v.  Texas,  any  claim  to  tide- 
lands  or  submerged  lands  underlying  navi- 
gable inland  waters  within  the  boundaries 
of  Louisiana  or  Texas. 

It  is  proper  to  refuse  to  receive  and 
process  applications  under  the  Mineral 
Leasing  Act  of  1920  for  oil  and  gas  leases 
covering  (1)  submerged  coastal  lands  or 
(2)  tidelands  or  lands  which  underlie 
navigable  waters  within  a  State. 
Lew  Carter,  et  al.,  A-25979  (Jan.  18,  1951) 

Oil  and  Gas  Lease  Applications  Refused. 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

Tidelands  and  submerged  lands  under- 
lying navigable  inland  waters  within  a 
State  belong  to  the  State  or  its  grantees. 

It  is  proper  to  refuse  to  receive  and 
process  applications  under  the  Mineral 
Leasing  Act  of  1920  for  oil  and  gas  leases 
covering  submerged  coastal  lands  or  tide- 
lands  or  lands  underlying  navigable  inland 
waters. 

Elizabeth  Bailey,  et  al.,  A-26244  (May  29, 
1951) 

An  island,  located  in  navigable  waters, 
remains  public  land,  notwithstanding  the 
admission  into  the  Union  of  the  State  of 
Utah  in  which  the  island  is  located,  if  the 
island  exists  as  stable  land  on  the  date  of 
admission. 

Where  a  meander  line  crosses  part  of  an 
island  in  a  navigable  lake,  that  part  of  the 
island  within  the  meander  line  passes  with 
the  patent  of  the  mainland. 

Where  that  portion  of  an  island  in  a 
navigable  lake  outside  of  a  meander  line 
which  crosses  the  island  is  small  and  in- 
consequential in  area,  the  entire  island  is 
held  to  have  passed  with  the  patent  of  the 
mainland. 

Donald  P.  Campbell,  E-1850,  Group  321, 
Idaho,  A-26311  (May  2, 1952) 

The  ownership  of  land  in  the  bed  of  a 
river  within  a  public  domain  State,  which 
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river  was  navigable  at  that  point  when  the 
State  was  admitted  to  the  Union,  passed 
from  the  U.S.  to  the  State  upon  its  admis- 
sion to  the  Union. 

The  Mineral  Leasing  Act  is  applicable 
to  land  which  belongs  to  a  State  (or  its 
grantee). 

A.    C.    Hornung,    Montana    02329,    02330, 
A-26403  (July  28,  1952) 

NOTICE 

Letter  to  the  Attorney  General  concern- 
ing notice  served  on  Supt.  on  July  19, 
1943  regarding  case  pending  in  the  County 
Court  of  Seminole  County  in  which  the 
plaintiffs  have  filed  a  petition  for  deter- 
mination of  heirs. 

Estate  of  Phoenie  (Minnie)  Cosar  (1-456- 
43)    (Aug.  5,  1943) 

OATHS 

Restrict  Distribution. 

Federal  Employees — Oaths  of  Office — 
Necessity  for  Execution — Administrative 
Practice. 

Solicitor's    Opinion,    M-33978     (Feb.    20, 
1945) 

No  notary  public  shall  be  authorized  to 
take  acknowledgments,  administer  oaths, 
certify  papers,  or  perform  any  official  acts 
in  connection  with  matters  in  which  he  is 
employed  as  counsel,  attorney  or  agent. 
Memorandum  (Dec.  7, 1945) 

An  oil  and  gas  lease  application  sworn 
to  before  a  notary  public  who  was  then 
acting  as  attorney  or  agent  in  the  matter 
was  not  validly  sworn  to  and,  under  a 
regulation  requiring  such  applications  to 
be  notarized,  was  ineffective  to  prevent  the 
granting  of  a  valid  subsequent  application. 
Robert  W.  Rigby  v.  Mary  D.  O'Connell,  Salt 
Lake  City  066032,  0660^3  "N",  A-24585 
(May  13,  1948) 

OFFICERS  AND  EMPLOYEES 

(See  also,  Federal  Employees  and  Of- 
ficers) 

Admission  to  Practice. 
Blaine  Hallock  (Sept.  29, 1943) 

Letter  to  Sen.  Holman ;  Letter  to  Blaine 
Hallock  by  Harper  surnamed  Wasserman, 
Edelstein  and  sgd.  by  Harper;  Memoran- 
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dum  for  the  Secretary  by  Harper  sur- 
named  Wasserman,  Edelstein  sgd.  Harper 
(dated  Sept.  27,  1943).  Approved  HLI  on 
Sept.  28,  1943;  Letter  to  Sen.  Holman  by 
Harper  and  signed  by  Harold  L.  Ickes 
(dated  Sept.  24, 1943). 

OIL  AND  GAS 

Authorization  of  the  Government  to  ex- 
plore for  minerals. 

Letter  to  Alvin  M.  Landis  signed  Spector 
(Sept.  24,  1943) 

Recommending  approval  of  oil  and  gas 
communitization  agreement  despite  provi- 
sion to  which  Indian  Office  objects. 
Memorandum  (Nov.  25, 1943) 

Jurisdiction  of  the  Federal  Power 
Comm.  and  the  Interior  Dept.  with  Re- 
spect to  Natural  Gas. 

Solicitor's  Opinion,  M-33929  (Jan.  18, 
1945) 

Oil  and  gas.  Recommending  issuance  of 
lease.  Preference  right,  Sec.  1,  Act  of  July 
29,  1942. 

Ernest  W.  Houston,  Sacramento  035491, 
018085  "N"  (Mar.  30,  1945) 

Effect  of  invalid  orders  of  State  conser- 
vation agency  on  determination  by  Federal 
Petroleum  Board  of  whether  oil  is  "contra- 
band" under  Connally  "Hot  Oil"  Act. 
Memorandum  Opinion  (Apr.  30,  1945) 

Criminal  prosecutions  under  15  U.S.C. 
715H. 

Letter  to  Steve  M.  King,  U.S.  Attorney 
from  James  M.  Mclnerney  Acting  Bead, 
Criminal  Division,  Department  of  Justice 
(July  18,  1945) 

Application  of  the  Administrative  Pro- 
cedure Bill,  S.  7,  79th  Congress,  both  in  its 
original  and  in  its  revised  version,  to  the 
proceedings  under  the  Connally  Act  con- 
cerning interstate  transportation  of  petro- 
leum products. 

Memorandum  (Aug.  13,  1945) 

Interstate  transportation  of  excess  oil. 


OIL  AND  GAS — Continued 
Conspiracy  to  violate  Sec.  3  of  the  Con- 
nelly Act. 

,/.  C.  Voyles  and  F.  A.  Cox  (K-05594)  L.  W. 
Callendar  and  the  Texas  Pipe  Line  Co. 
(Jan.  5,  1946) 

Opinion  that  if  oil  is  produced,  trans- 
ported, or  withdrawn  from  storage  in 
excess  of  State  allowables,  the  movement 
of  such  excess  oil  in  interstate  commerce 
is  a  violation  of  Sec.  3  of  the  Connally  Act, 
and  that  the  action  of  the  State  in  requir- 
ing a  corresponding  underproduction  in  the 
future  to  offset  the  previous  overproduc- 
tion would  not  alter  the  contraband  na- 
ture of  the  excess  oil  shipped  in  violation 
of  the  Connally  Ad . 
Memorandum   (Jan.  7,  10 16) 

The  Federal  Petroleum  Board  is  au- 
thorized by  30  CFR  403.9  to  require  pe- 
troleum handlers  who  have  been  relieved 
of  the  necessity  for  submitting  monthly 
reports  to  resume  such  reports,  without  the 
approval  of  the  President. 
Reinstatement  of  Obligation  to  Suomit 
Monthly  Reports  Under  Connally  Act,  M- 
34737  (Nov.  22, 1946) 

A  transportation  agency  whose  activity 
is  limited  to  one  State  may,  nevertheless, 
be  regarded  as  engaged  in  interstate  com- 
merce if  its  transportation  is  a  link  in  a 
continuous  movement  in  interstate  com- 
merce. 

The  terms  "shipment"  and  "transpor- 
tation" within  the  meaning  of  Sec.  3  of  the 
Connally  Act  were  not  intended  to  be 
synonymous. 

Interstate  Commerce  Within  the  Meaning 
of  the  Connally  Art,  M-34534  (Jan.  23, 
1947) 

Payment  of  fees  to  witnesses  summoned 
to  appear  and  testify  at  hearings  before 
the  Federal  Petroleum  Board.  Except  as  to 
Govt,  officers  and  employees,  they  shall  be 
the  same  as  the  fees  paid  to  witnesses  at- 
tending the  U.S.  courts. 

Officers  and  employees  of  the  Govt.,  sum- 
moned as  witnesses  for  the  Govt.,  are  en- 
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titled  to  receive  necessary  expenses  incident 

to  travel. 

Memorandum  (Feb.  4,  1947) 

Dodds-Thomas  Unit  Area — Kern  County, 
California,  Unit  Agreement  1-Sec.  No.  209. 

Appeal  from  notice  to  drill  an  initial 
test  well ;  Denied. 

The  British- American  Oil  Producing  Com- 
pany. Operator  GS-13-0&G  (Sept.  22, 
1947) 

Subsec.  192.4(c),  as  amended  on  June 
6, 1947,  provides  that  options  may  be  taken 
only  on  lands  embraced  in  leases  or  appli- 
cation for  leases  and  that  the  acreage  in- 
cluded in  any  such  option  taken  upon  an 
application  or  a  lease  shall  be  chargeable 
from  and  after  the  date  of  such  option. 

The  amendment  was  intentional  and  was 
drawn  up  after  the  conference  of  last 
January  which  carefully  considered  the 
language  of  the  subsection. 
Recent  Amendment  of  the  Oil  and  Gas 
Regulations  1826  "L"   (Oct.  10,  1947) 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts 
to  furnish  lessees  with  certain  title  infor- 
mation, including  certified  copies  of  patents 
to  allotments  and  orders  determining  heirs. 
While  it  is  customary  for  oil  and  gas  lease 
purchasers  to  request  the  Bureau  to  fur- 
nish such  copies,  nevertheless  in  perform- 
ing that  function  the  Bureau  merely  ful- 
fills a  general  public  service  resting  upon 
it  as  a  custodian  of  departmental  records. 
The  lessee  was  not  justified  in  refusing  to 
perform  its  contractual  obligation  because 
certain  title  information  had  not  been  fur- 
nished within  the  period  provided  after 
the  submission  of  the  lease  to  it  by  the 
superintendent,  notwithstanding  the  su- 
perintendent's refusal  to  grant  further  ex- 
tention  of  time.  The  company's  remedy  was 
to  appeal  from  the  superintendent's  action, 
and  by  failing  to  appeal  it  waived  what- 
ever right  it  might  have  had  to  demand 
the  return  of  the  deposit  made  to  cover  the 
bid  at  the  lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  er- 
roneously advertised  by  the  superintendent 
at  an  oil  and  gas  lease  sale,  the  mistake  of 
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the  superintendent  constitutes  justification 
for  the  lessee  not  to  keep  the  lease,  cover- 
ing the  lesser  or  partial  interest,  sent  to 
it  for  execution.  The  lessee  likewise  could 
insist  upon  a  lease  from  the  party  or 
vendor  with  whom  it  had  bargained  and 
need  not  accept  a  lease  from  a  third  per- 
son. The  lessee,  accordingly,  is  entitled  to 
the  refund  of  its  deposit  as  to  this  partic- 
ular tract. 

Phillips   Petroleum    Co.,   Land:   Minerals 
19364-47,  A-24713    (Mar.  18,  1948) 

According  to  a  Federal  Petroleum  Board 
report  the  above  company  through  three  of 
its  employees  filed  false  Producer's  Month- 
ly Reports  covering  the  company's  opera- 
tions on  two  leases  in  Gaines  County, 
Texas.  The  report  also  discloses  that 
through  the  same  three  employees,  the 
company  shipped  contraband  oil  in  inter- 
state commerce. 

The  institution  of  appropriate  action 
against  the  company  would  serve  the  ends 
of  justice. 

Venue  would  lie  in  the  Eastern  District 
of  Texas  according  to  the  Department  of 
Justice. 

The  examiner  felt  that  it  would  lie  in  the 
Northern  District  as  well. 

There  should  be  no  fear  of  the  threat  of 
"double  jeopardy"  in  case  the  two  cases  are 
tried    separately    as    they    are    separate 
offenses. 
Continental  Oil  Company  (Nov.  16,  1949) 

The  President  in  1946  delegated  to  the 
Secretary  of  the  Interior  authority  to  take 
the  initiative  in  coordinating  and  unifying 
the  emergency  or  mobilization  planning 
activities  of  the  several  executive  depart- 
ments and  independent  agencies  of  the 
Govt,  with  respect  to  petroleum. 

The  function  delegated  to  the  Secretary 
by  the  President  to  coordinate  the  emer- 
gency or  mobilization  planning  activities 
of  the  executive  departments  and  inde- 
pendent agencies  of  the  Govt,  with  respect 
to  petroleum  has  not,  to  any  extent,  been 
transferred  to  the  National  Security  Re- 
sources Board  as  a  result  of  the  enactment 
of  the  National  Security  Act  of  1947. 
Authority  of  the  Secretary  of  the  Interior 
Concerning  Petroleum,  M-36020  (Jan.  16, 
1950) 
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Where  a  person  applied  for  the  rein- 
statement of  his  canceled  homestead  entry 
and  it  then  appears  upon  the  basis  of  the 
available  geological  data  that  the  land 
covered  by  the  entry  is  not  valuable  for  oil 
and  gas,  the  applicant  should  not  be  re- 
quired to  execute  an  oil  and  gas  waiver 
as  a  condition  precedent  to  the  reinstate- 
ment of  the  entry. 

The  validity  of  an  existing  oil  and  gas 
lease  properly  issued  on  the  land  covered 
by  a  canceled  homestead  entry  is  not  af- 
fected by  an  administrative  finding  in  con- 
nection with  an  application  for  the  rein- 
statement of  the  homestead  entry,  that,  in 
the  light  of  the  current  geological  data,  the 
land  is  not  valuable  for  oil  and  gas,  and 
the  entry  may  be  reinstated  without  any 
waiver  of  oil  and  gas  rights  by  the  appli- 
cant. 

Carol  0.  Olsen,  Cheyenne  043821,  A-26432 
(Oct.  7, 1952) 

Reservation  of  Oil  and  Gas  in  Reclama- 
tion Homestead  Entry  Required. 

When  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  is  reported  as 
prospectively  valuable  for  oil  and  gas,  the 
owner  of  the  entry  is  correctly  required 
to  file  consent  to  a  reservation  in  the  U.S. 
of  the  oil  and  gas  in  the  land  covered  by 
the  entry. 

L.  S.  Strahan,  Cheyenne  048813,  A-26716 
(Aug.  21, 1953) 

When  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  and  final 
certificate  has  not  issued  is  reported  as 
prospectively  valuable  for  oil  and  gas,  the 
claimant  to  the  land  is  correctly  required 
to  file  consent  to  a  reservation  in  the  U.S. 
of  the  oil  and  gas  in  the  land  included 
within  the  entry. 

Jean     W.     Richards,     Cheyenne 
A-26718  (June 30, 1953) 
OIL  AND  GAS  LEASES 
GENERALLY 

Application  for  oil  and  gas  lease 
rejected  in  part. 

Charles  D.   Fox,   Salt   Lake   City  063619 
"N",  A-23661   (Oct.  21,  1943) 


OIL  AND  GAS  LEASES— Continued 
GENERALLY— Continued 
The  extent  to  which  the  following 
changes  relating  to  oil  and  gas  leases  pro- 
posed by  the  Director  of  the  Geological 
Survey  may  be  accomplished  under 
existing  law. 

Solicitor's  Opinion,  M-33451  (Dec.  14, 
1943) 

The  authority  of  the  Superintendent  of 
an  Indian  Agency  to  execute  oil  and  gas 
mining  leases  on  behalf  of  Indians  away 
from  the  reservation  because  of  military 
service. 
Memorandum  (Feb.  2, 1944) 

Appeal  from  the  decision  of  the  oil  and 
gas  supervisor,  Casper,  Wyoming,  denying 
relief  from  the  drilling,  producing,  and 
rental  requirements  of  the  lease.  Af- 
firmed. 

Lakota  Oil  and  Gas  Co.,  GS-4-OdG  Lease, 
Cheyenne  036172 (a).  North  Casper  Creek 
Field,  "Natrona  County,  Wyoming  (Jan.  20, 
1945) 

Application    Rejected    in    Part.    Appeal 
from  the  General  Land  Office. 
Claude   W.   Wilson,   Billings  038418   "N", 
A-24005  (Feb.  16,  1945) 

Petition  for  modification  of  decision 
denied.  Appeal  from  the  General  Land 
Office. 

J.  Bland  Catlett,  Assignor,  Pacific  West- 
ern Oil  Corp.,  Assignee,  Great  Falls 
083345,  085809  "2P't  A-24093  (May  31, 
1945) 

Motion     for     exercise     of     supervisory 
authority.  Motion  denied. 
Charles  L.  Van  Wert,  Sacramento  019314, 
035659  "N",  A-24067  (July  5,  1945) 

Protest  against  issuance  of  oil  and  gas 
lease  dismissed.  Appeal  from  the  General 
Land  Office. 

George  B.  Bush  v.  Transport  Oil  Com- 
pany, Los  Angeles  033164,  A-24127  (Sept. 
21,  1945) 

Application  for  oil  and  gas  lease  par- 
tially rejected.  Appeal  from  the  General 
Land  Office. 

Will  H.  Jensen,  Salt  Lake  City  063626 
"N",  A-24179  (Jan.  31,  1946) 
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GENERALLY— Continued 
Protest  against  issuance  of  oil  and  gas 
lease  dismissed.  Motion  for  rehearing. 
George  B.  Bush  v.  Transport  Oil  Co.,  Los 
Angeles    033164    "N",   A-24127    (Feb.    25, 
1946) 

Sec.  5  of  the  act  of  Mar.  4,  1923,  au- 
thorizes reimbursement  of  such  portions  of 
appropriations  made  for  Geological  Survey 
for  mineral  lease  supervision  as  are  ex- 
pended in  connection  with  supervision  of 
operations  on  Red  River  oil  and  gas  leases 
issued  under  act. 
Memorandum  (Apr.  5, 1946) 

Possibility  of  formulating  a  procedure 
with  respect  to  the  acceptance  by  the  Act- 
ing Director  of  contribution  agreements 
made  under  the  Pierce  Act  so  as  to  elimi- 
nate the  necessity  of  individual  signature 
of  each  agreement.  Same  problem  with 
respect  to  oil  and  gas  leases.  See  Solicitor's 
memo  of  Jan.  19, 1943. 
Memorandum  (Aug.  1, 1946) 

Fact  that  lands  are  located  within  the 
Desert  Game  Range,  Nev.,  is,  as  such,  an 
insufficient  ground  for  refusing  the  issu- 
ance of  an  oil  and  gas  lease.  Rather,  it  is 
necessary  in  each  particular  case  to  deter- 
mine whether  an  oil  and  gas  lease  for  the 
tract  of  land  in  question  would  interfere 
with  the  purposes  of  the  range. 
Arthur  P.  Campoell,  Carson  City  022058 
"2V",  A-24276  (Nov.  4,  1946) 

Modification  of  departmental  decision 
of  Feb.  14, 1947. 

A.  E.  Blackner,  John  R.  McDermott,  Rich- 
field Oil  Co.  (of  Montana)  Cheyenne 
063724,  072001  "N",  A-24440  (Mar.  21, 
1947) 

Appeal  from  the  Bureau  of  Indian  Af- 
fairs. 

The  Bur.  of  Indian  Affairs  is  not  re- 
quired under  oil  and  gas  lease  contracts 
to  furnish  lessees  with  certain  title  in- 
formation, including  certified  copies  of 
patents  to  allotments  and  orders  deter- 
mining heirs.  While  it  is  customary  for  oil 
and  gas  lease  purchasers  to  request  the 
Bureau  to  furnish  such  copies,  nevertheless 
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in  performing  that  function  the  Bureau 
merely  fulfills  a  general  public  service 
resting  upon  it  as  a  custodian  of  depart- 
mental records.  The  lessee  was  not  justified 
in  refusing  to  perform  its  contractual  ob- 
ligation because  certain  title  information 
had  not  been  furnished  within  the  period 
provided  after  the  submission  of  the  lease 
to  it  by  the  superintendent,  notwithstand- 
ing the  superintendent's  refusal  to  grant 
further  extention  of  time.  The  company's 
remedy  was  to  appeal  from  the  superin- 
tendent's action,  and  by  failing  to  appeal 
it  waived  whatever  right  it  might  have 
had  to  demand  the  return  of  the  deposit 
made  to  cover  the  bid  at  the  lease  sale. 

Where  an  entire  leasehold  interest  in- 
stead of  an  undivided  interest  was  errone- 
ously advertised  by  the  superintendent  at 
an  oil  and  gas  lease  sale,  the  mistake  of 
the  superintendent  constitutes  justification 
for  the  lessee  not  to  keep  the  lease,  cover- 
ing the  lesser  or  partial  interest,  sent  to 
it  for  execution.  The  lessee  likewise  could 
insist  upon  a  lease  from  the  party  or  vendor 
with  whom  it  had  bargained  and  need  not 
accept  a  lease  from  a  third  person.  The 
lessee,  accordingly,  is  entitled  to  the  re- 
fund of  its  deposit  as  to  this  particular 
tract. 

Phillips  Petroleum  Co.,  Land:  Minerals 
19364-47,  A-24713  (Mar.  18,  1948) 

The  provisions  of  the  standard  oil  and 
gas  lease  do  not  require  the  Department  to 
give  actual  notice  to  a  lessee  of  a  depart- 
mental definition  of  a  producing  oil  or  gas 
field,  which  includes  the  leased  lands.  The 
burden  of  making  inquiry  as  to  such 
change  is  upon  the  lessee. 
R.  L.  Paris,  Las  Cruces  046058,  062354, 
A-24178  (May  14, 1948) 

Oil  and  gas  lease  application — Assign- 
ments. 

The  mere  privilege  of  applying  for  and 
receiving  an  oil  and  gas  lease  is  not  as- 
signable. 

Oil  and  gas  lease  applications — Adjudi- 
cations. 

The  Department  will  not  assume  juris- 
diction of  a  dispute  over  whether  persons 
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other  than  the  applicant  for  a  lease  have 
an  interest  in  the  application. 
David  A.  Gustaveson,  Martin  E.  Heflin, 
David  Garrison  Berger,  Salt  Lake   City 
065552  "N",  A-24624  (July  6,  1948) 

1.  The  order  of  Sept.  14,  1938,  restoring 
to  tribal  ownership  for  the  use  and  bene- 
fit of  the  Southern  Ute  Tribe  of  Indians 
certain  ceded  Ute  lands  in  Colorado  then 
undisposed  of  includes  minerals  reserved 
to  the  U.S.  under  patents  issued  for  the 
surface  of  the  opened  lands  of  that  res- 
ervation. 

2.  Minerals  restored  to  an  Indian  tribe 
are  not  subject  to  disposition  under  the 
Mineral  Leasing  Act  (30  U.S.C.  181  et  seq., 
1946  Ed.). 

3.  Oil  and  gas  deposits  restored  to  the 
Southern  Ute  Tribe  may  be  leased  by  au- 
thority of  the  tribal  council,  with  the  ap- 
proval of  the  Secretary  of  the  Interior, 
pursuant  to  the  act  of  May  11,  1938  (25 
U.S.C.  396a  et  seq.,  1946  Ed.). 

John  H.  Trigg,  PueUo  0599/t6-7  "N",  A- 
25530  (Jan.  24, 1949) 

A  nonmineral  applicant  should  not  be 
required  to  file  a  waiver  of  compensation 
for  damages  from  mineral  activities  under 
a  subsequently  filed  mineral  application, 
in  a  case  where  to  require  such  a  waiver 
pursuant  to  regulations  adopted  sub- 
sequent to  the  effective  date  of  the  non- 
mineral  application  would,  in  the  peculiar 
circumstances,  be  inequitable. 
Willard  J.  Jones  (William  J.  Jones),  Salt 
Lake  City  063189  "L",  A-25435  (Feb.  28, 
1949) 

Under  the  act  of  Apr.  4,  1910,  the  bene- 
ficial interest  in  the  land  described  in  that 
act  is  vested  in  the  owners  of  the  lands 
irrigated  from  the  Strawberry  Valley  rec- 
lamation project,  although  the  legal  title 
to  the  land  remains  in  the  U.S. 

Land  to  which  the  beneficial  interest  is 
in  private  persons  is  not  public  land  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920,  although  the  legal  title  to  the  land 
is  vested  in  the  U.S. 

As  the  complete  management  and  control 
over  the  land  described  in  the  act  of  Apr. 
4, 1910,  had  been  turned  over  to  the  Straw- 
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berry  Water  Users'  Assn.  prior  to  the  time 
wThen  the  Mineral  Leasing  Act  for  Acquired 
Lands  was  exacted,  the  land  is  not  subject 
to  leasing  by  the  Secretary  of  the  Interior 
under  that  act,  but  is  subject  to  leasing  by 
the  Association. 

Proceeds  from  oil  and  gas  leases  issued 
on  land  described  in  the  act  of  Apr.  4, 1910, 
are  subject  to  disposition  as  provided  for 
in  that  act  and  in  subsequent  pertinent 
legislation. 

Oil  and  Gas  Leases  on  Land  in  the  Straw- 
berry Valley  Reclamation  Project,  M-36051 
(Dec.  7,  1950) 

As  the  power  of  the  Secretary  with  re- 
spect to  the  granting  of  rights-of-wray  across 
Indian  lands  for  oil  or  gas  pipelines  is 
wholly  discretionary,  the  Secretary  may 
grant  such  rights-of-way  subject  to  what- 
ever conditions  he  deems  to  be  appropriate. 

The  Secretary  has  the  legal  authority  to 
promulgate  a  regulation  requiring  all  ap- 
plicants for  rights-of-way  for  oil  or  gas 
pipelines  across  Indian  lands  to  agree  to 
operate  such  lines  as  common  carriers,  if 
he  deems  such  action  to  be  appropriate. 

A  policy  recommendation  is  made  that 
the  Secretary's  actions  in  the  discharge  of 
his  supervisory  functions  respecting  Indian 
lands  ought  to  be  motivated  by  considera- 
tions relating  to  the  welfare  of  the  Indians 
or  to  the  interests  of  the  Govt. ;  and  that, 
since  the  purpose  of  imposing  a  common- 
carrier  requirement  on  applicants  for 
rights-of-way  across  Indian  lands  for  oil  or 
gas  pipelines  would  be  to  promote  the  inter- 
ests of  prospective  shippers  of  oil  or  gas, 
rather  than  to  promote  the  interests  of  the 
Indians  or  of  the  Govt,  such  a  requirement 
ought  not  to  be  imposed. 
Rights-of-Way  Over  Indian  Lands,  M-36095 
(Aug.  6,  1951) 

An  oil  and  gas  lease  which  is  issued  on 
land  already  covered  by  an  outstanding  oil 
and  gas  lease  is  void  and  not  merely 
voidable. 

L.  N.  Hagood,  Sacramento  031518,  A-26226 
(Oct.  5,  1951) 

Where  the  Superintendent  of  an  Indian 
Agency  is  authorized  by  a  pcrwer  of  at- 
torney executed  by  the  Indian  owners  of 
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land  held  in  trust  by  the  U.S.  to  lease  the 
land  on  terms  specifically  fixed  by  the 
power  of  attorney,  an  offer  to  lease  the 
land  on  terms  which  do  not  meet  the  re- 
quirements of  the  power  of  attorney  cannot 
be  considered. 

A  power  of  attorney  cannot  be  legally 
revoked  after  the  power  has  been  validly 
exercised. 

The  Secretary  of  the  Interior  is  author- 
ized to  cancel  a  fee  simple  patent  previ- 
ously issued  to  an  Indian  for  a  public  do- 
main allotment,  and  to  issue  in  lieu  thereof 
a  trust  patent,  where  such  action  is  taken 
for  the  purpose  of  making  the  record  con- 
form to  the  facts  and  the  legal  situation 
found  to  exist  by  a  court  of  competent  juris- 
diction, and  not  for  the  purpose  of  striking 
down  any  right  vested  in  the  patentee  or  in 
his  successors  in  interest. 

The  Indian  owners  of  land  held  in  trust 
by  the  U.S.  for  the  protection  of  the  inter- 
ests of  the  Indians. 

The  six-year  statute  of  limitations  re- 
lating to  the  cancellation  of  public  land 
patents  has  no  application  to  the  cancel- 
lation of  patents  erroneously  issued  on 
Indian  trust  lands. 

Gas  and  Oil  Development  Corp.,  Oil  and 
Gas  13221-51,  IA-63  (Dec.  7,  1951) 

Service  of  notice  of  an  administrative  de- 
cision may  be  either  actual  or  constructive. 

The  transmission  of  a  copy  of  an  ad- 
ministrative decision  by  registered  mail  to 
a  person's  address  of  record  constituted 
constructive  service  upon  him  of  notice 
respecting  the  decision. 

An  appeal  to  the  head  of  the  Department 
filed  after  the  expiration  of  the  time  al- 
lowed for  such  an  appeal  is  subject  to 
dismissal. 

Cornell  N.  Shelton,  Salt  Lake  City  064859, 
A-26441  (Oct.  17,  1952) 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights 
are  held  by  the  U.S.,  including  the  unre- 
stricted right  to  use  or  dispose  of  the  pro- 
ceeds derived  from  the  use  of  such  lands. 

The  proceeds  from  the  lands  in  the  for- 
mer Uintah  Indian  Reservation  in  Utah 
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which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  applica- 
ble to  the  lands  in  the  former  Uintah 
Indian  Reservation  which  were  restored 
to  the  public  domain  subject  to  the  pro- 
vision that  the  proceeds  of  such  lands 
shall  be  used  for  the  benefit  of  the  Indians. 
Edward  M.  Sown,  Utah  9362,  A-26523 
(Dec.  11,  1952) 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
the  Uintah  and  Ouray  Indian  Reservation 
did  not  include  tracts  which  were,  on  the 
date  of  the  order,  withdrawn  for  the  bene- 
fit of  the  Indians  or  tracts  which  were  at 
the  time  included  in  a  Power  Site  Reserve. 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights 
are  held  by  the  U.S.,  including  the  unre- 
stricted right  to  use  or  dispose  of  the 
proceeds  derived  from  the  use  of  such 
lands. 

The  proceeds  from  the  lands  in  the  for- 
mer Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  applica- 
ble to  lands  in  the  former  Uintah  Indian 
Reservation  which  were  set  apart  for  the 
benefit  of  the  Indians  prior  to  the  opening 
of  the  unallotted  lands  to  entry.  The  Min- 
eral Leasing  Act  is  not  applicable  to  the 
lands  of  the  former  Uintah  Reservation 
which  were  restored  to  the  public  domain 
subject  to  the  provision  that  the  proceeds 
of  such  lands  shall  be  used  for  the  benefit 
of  the  Indians. 

Charles  B.   Gonsales,   Utah  06511,  06512, 
A-26551  (Jan.  19,  1953) 

When  the  Department  has  issued  an 
order  providing  that  no  oil  and  gas  leases 
shall  issue  in  an  area  within  a  national 
forest,  applications  for  such  leases  must 
be  rejected. 

Cecil  H.  Phillips,  et  al.,  Los  Angeles  079711, 
A-26624,  etc.  (Oct.  21,  1953) 

A  mineral  claimant  who  contests  the  is- 
suance of  an  oil  and  gas  lease  on  public 
lands  has  the  burden  of  proving  the  valid- 
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ity  of  his  claim,  and  to  bear  this  burden 
he  must  prove,  among  other  things,  a  valid 
discovery  on  his  claim. 

Beds  of  sandstone  impregnated  with  as- 
phalt which  break  the  surface  in  a  promi- 
nent ridge  and  extend  obliquely  downward 
into  the  earth  between  nonmineralized 
strata  do  not  constitute  such  a  discovery 
as  is  necessary  for  the  validity  of  a  placer 
mining  claim. 

Orem  Development  Company  v.  Leo  Colder, 
et  al,  Salt  Lake  064975,  064993,  065005, 
065115,  065481,  A-26604  (Dec.  18,  1953) 

ACQUIRED    LANDS   LEASES 

On  motion  for  rehearing  of  decision  in- 
volving issuance  of  oil  and  gas  lease  on 
agriculture  acquired  lands  in  Louisiana, 
case  remanded  for  investigation  of  claim 
that  exploratory  work  had  been  done  on 
land  by  the  holder  of  mineral  rights,  which 
work  would  prevent  lapsing  of  mineral 
rights  in  favor  of  the  U.S. 
H.  L.  Hunt,  Neoo  Oil  Company,  BLM-A 
011418  (Louisiana),  A-24570  (Mar.  17, 
1947) 

Land  acquired  by  the  U.S.  through  con- 
demnation proceedings  cannot  be  leased 
for  oil  and  gas  development  under  the 
Mineral  Leasing  Act. 

Acquired  land  reserved  for  naval  pur- 
poses is  not  subject  to  disposition  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  even  though  jurisdiction  over  the 
oil  and  gas  deposits  therein  has  been 
transferred  to  the  Secretary  of  the  Interior. 
A.  P.  Scott,  A-25846  (July  25,  1950) 

It  having  been  determined  by  the  Assist- 
ant Secretary  supervising  the  Bur.  of  Land 
Management  that  requirements  imposed 
by  the  Bureau  in  connection  with  the 
granting  of  future  interest  oil  and  gas 
lease  on  acquired  land  should  be  modified, 
a  case  on  appeal  relating  to  such  require- 
ments will  be  remanded  to  the  Bur.  of 
Land  Management. 
M.  Maritzky,  A-25836  (Aug.  7,  1950) 

Application  for  Oil  and  Gas  Lease  on 
Acquired  Lands  Rejected. 

Where  the  allowance  of  an  oil  and  gas 
lease  application  for  acquired  land  within 
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a  wildlife  refuge  would  be  inimical  to  the 
best  interests  of  the  project,  it  is  properly 
rejected. 

Edith  A.  Margrave,  BLM-A  021768  (Illi- 
nois), A-26229  (June  28,  1951) 

The  first  applicant  for  a  noncompetitive 
oil  and  gas  lease  on  a  tract  of  public  land 
or  acquired  land  does  not  thereby  obtain 
any  vested  rights  in  the  land  applied  for, 
but  he  is  only  entitled  to  have  his  appli- 
cation considered  first  in  the  event  of  an 
administrative  decision  to  lease  such  land 
for  oil  and  gas  development,  if  it  is  out- 
side any  known  geologic  structure  of  a 
producing  oil  or  gas  field. 

Oil  and  gas  leases  on  acquired  lands  of 
the  U.S.  can  be  granted  only  with  the  con- 
sent of  the  agency  administering  the  lands, 
and  an  applicant  for  an  oil  and  gas  lease 
on  such  land  has  no  legal  standing  to  com- 
plain because  the  administering  agency  re- 
fuses its  consent  or  withdraws,  during  the 
pendency  of  the  application,  consent  pre- 
viously given. 

W.  R.  Newman,  BLM-A  013051,  A-26239 
(July  27, 1951) 

Where  an  original  and  a  duplicate  copy 
of  an  oil  and  gas  lease  application  for  ac- 
quired lands  were  filed  in  a  district  land 
office,  and  the  duplicate  copy,  containing 
the  applicant's  signature  and  all  other  es- 
sential requirements  of  such  applications, 
was  transmitted  to  the  Washington  office 
of  the  Bur.  of  Land  Management  by  the 
district  land  office,  the  receipt  of  such  a 
copy  in  the  Washington  office  constituted 
a  "filing"  within  the  meaning  of  43  CFR 
200.5(b),  which  states  that  such  applica- 
tions should  be  filed  with  the  Washington 
office  of  the  Bureau. 

J.  E.  McKenna,  Billings  041336;  BLM-A 
017203,  A-26211  (Oct.  8, 1951) 

Where  the  allowance  of  an  application 
for  an  oil  and  gas  lease  on  acquired  lands 
within  a  wildlife  refuge  would  be  inimical 
to  the  best  interests  of  the  project,  the 
application  will  be  rejected. 

Noncompetitive  oil  and  gas  leases  will 
not  be  granted  for  acquired  lands  within 
a  wildlife  refuge  when  the  lands  are  not 


749 


OIL  AND  GAS  LEASES — Continued 

ACQUIRED    LANDS    LEASES— Continued 
subjected  to  an  approved  unit  or  coopera- 
tive plan. 

Henry  G.  Chalkley,  BLM-A  021892,  021398, 
021394,  021395,  021396,  021397,  A-26260 
(Feb.  27, 1952) 

The  Mineral  Leasing  Act  for  Acquired 
Lands  is  not  applicable  to  lands  within 
incorporated  cities. 

Robert  E.  Yocum,  BLM  022237,  A-26570 
(Dec.  24, 1952) 

An  application  for  an  oil  and  gas  lease 
for  acquired  lands,  which  is  filed  while  a 
prior  oil  and  gas  lease  is  still  outstanding, 
is  properly  rejected. 

The  fact  that  a  premature  application 
for  an  oil  and  gas  lease  is  not  rejected 
prior  to  the  expiration  by  the  operation  of 
law  of  a  previous  lease  does  not  remove 
the  disability  from  the  premature  applica- 
tion upon  the  expiration  of  the  previous 
lease. 

Sam  Unruh,  BLM-A  015793,  A-26803 
(Oct.  21, 1953) 

An  amendment  of  a  regulation  govern- 
ing the  issuance  of  future  interest  oil  and 
gas  leases  will  not  be  applied  retroactively 
to  the  detriment  of  one  whose  application 
was  filed  before  the  effective  date  of  the 
amendment  and  to  whom  a  lease  was 
thereafter  issued  without  a  requirement 
that  he  comply  with  the  amended  regu- 
lation. 

An  oil  and  gas  lease  cannot  be  canceled 
where  the  lease  was  issued  to  the  first 
qualified  applicant  who  submitted  a  proper 
application  therefor,  and  where  the  issu- 
ance of  the  lease  was  not  in  violation  of 
any  statutory  or  regulatory  provision. 
8.  J.  Hooper,  Humble  Oil  and  Refining  Co., 
BLM-A  022727,  31684,  A-26861  (Mar.  12, 
1954) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for  is 
being  used  by  the  U.S.  Coast  Guard  as  a 
lighthouse  station  area,  and  where  opera- 
tions under  an  oil  and  gas  lease  would 
interfere  with  the  use  of  the  land  by  the 
Coast  Guard. 

Land  under  the  jurisdiction  of  the  U.S. 
Coast  Guard  for  maintaining  aids  to  marine 
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navigation  may  not  be  leased  under  the 
Mineral  Leasing  Act  for  Acquired  Lands 
except  with  the  consent  of  the  U.S.  Coast 
Guard. 

Berenice  H.  Merrell,  BLM-A  033066,  A- 
26904  (July  13,  1954) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for  is 
being  used  by  the  U.S.  Coast  Guard  as  a 
lighthouse  station  area,  and  where  opera- 
tions under  an  oil  and  gas  lease  would 
interfere  with  the  use  of  the  land  by  the 
Coast  Guard. 

Land  under  the  jurisdiction  of  the  U.S. 
Coast  Guard  for  maintaining  aids  to  ma- 
rine navigation  may  not  be  leased  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands  except  with  the  consent  of  the  U.S. 
Coast  Guard. 

Emilio  J.  Lagomarsino,  BLM-A  029320, 
BLM-A  026136,  A-26905,  A-26906  (July 
13,  1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions  of 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  is  not  filed  within  the  time 
prescribed  by  the  Department's  Rules  of 
Practice. 

Where  an  application  for  an  oil  and  gas 
lease  is  filed  on  a  form  used  for  applica- 
tions for  leases  on  public  lands,  but  the 
application  clearly  describes  the  lands  as 
acquired  lands  and  an  acquired  lands  lease 
is  issued  to  the  applicant,  it  is  necessary 
to  cancel  an  acquired  lands  lease  for  the 
same  land  which  was  previously  issued  to  a 
junior  applicant  for  the  land. 

R.  L.  Grady,  BLM-A  021652,  021645,  A- 
26903  (Aug.  31, 1954) 

Where  the  Bur.  of  Land  Management 
has  not  interpreted  as  mandatory  the  re- 
quirement that  applicants  for  oil  and  gas 
leases  on  acquired  lands  submit  with  their 
applications    the    detailed    statement    of 
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other  interests  required  by  regulation  (43 
CFR  200.5),   and   the  Department   holds 
that   compliance   with   the   regulation   is 
mandatory,  a  period  of  time  may  be  al- 
lowed for  the  correction  of  applications  de- 
fective only  in  this  respect,  without  loss  of 
priority,  in  order  to  prevent  unfairness  to 
applicants  who  relied  on  the  Bureau's  in- 
terpretation of  the  regulation. 
8.   J.    Hooper,   BLM-A    026734,   A-26976, 
A-26996  (Supp.)    (Oct.  28,  1954) 
ACREAGE  LIMITATIONS 

In  order  to  charge  an  addressee  of  un- 
delivered registered  mail  with  constructive 
notice  of  such  mail,  it  is  necessary  that 
such  mail  must  have  been  held  in  the  post 
office  at  the  destination  for  the  full  period 
of  time  directed  by  the  sender,  excluding 
the  day  on  which  the  communication  was 
received  in  the  post  office  and  the  day  on 
which  the  post  office  returned  it  to  the 
sender. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
the  applicant  fails  to  include  in  his  appli- 
cation, as  required  by  the  applicable  regu- 
lation, a  statement  as  to  his  interest,  or 
lack  of  interest,  in  other  Federal  oil  and 
gas  leases  covering  lands  in  the  same  State. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  which  is  rejected  for  this 
reason  may  be  reinstated  upon  the  curing 
of  the  defect,  but  it  will  be  given  effect 
only  from  the  time  when  the  defect  is 
cured. 

Clifford  Thorp  Woodward,  Sacramento 
08325,  A-25905  (Supp.)    (June  15,  1951) 

An  appellant  in  a  proceeding  before  the 
Department  has  no  standing  to  complain 
of  wrongs  allegedly  done  by  the  Depart- 
ment to  third  parties. 

Where  a  notice  states  that  applications 
for  a  noncompetitive  oil  and  gas  lease  filed 
in  a  land  office  by  a  specified  time  will  be 
regarded  as  simultaneous  filings,  only 
those  applications  actually  received  in  the 
office  within  the  period  specified  come 
within  the  scope  of  the  notice;  and  it  is 
not  sufficient  that  an  application  was 
mailed  in  ample  time  to  have  reached  the 
office  prior  to  the  deadline  under  ordinary 
circumstances. 
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The  Secretary  could  issue  a  regulation 
under  which  it  would  not  be  permissible 
for  a  corporation  and  its  principal  stock- 
holders to  submit  separate  applications 
pursuant  to  a  notice  permitting  the  simul- 
taneous filing  of  applications  for  a  non- 
competitive oil  and  gas  lease. 

The  Secretary's  authority  to  cancel  an 
existing  oil  and  gas  lease  extends  only  to 
situations  where  the  lessee  has  failed  to 
comply  with  the  lease,  or  the  lease  was 
obtained  in  contravention  of  some  statu- 
tory provision  or  departmental  regulation 
or  under  circumstances  providing  grounds 
whereby  a  contractual  relationship  be- 
tween private  parties  could  be  canceled. 

Where  an  applicant  for  a  noncompeti- 
tive oil  and  gas  lease  fails  to  set  out  in  the 
application  information  concerning  his 
interest  in  Federal  oil  and  gas  leases  held 
by  a  corporation  of  which  he  is  a  stock- 
holder, his  application  is  defective;  but  a 
lease  issued  on  such  an  application  will  not 
be  canceled  where  the  lessee  is  actually 
within  the  acreage  limitation  prescribed 
by  law  and  there  is  nothing  to  indicate 
that  the  omission  was  due  to  fraudulent 
concealment. 

Annie  L.  Hill,  ct  al.  v.  E.  A.  Culbertson,  Las 
Cruces  066185,  066186,  066251,  066739, 
066839,  067058  Oil  and  gas  leases-Las  Cru- 
ses 066.'{33,  A-26150,  A-26157  (Aug.  13, 
1951) 

An  offer  for  a  noncompetitive  oil  and  gas 
lease  embracing  2591.11  acres  must  be  re- 
jected where  the  smallest  legal  subdivision 
involved  contains  40  acres. 

The  rule  of  approximation  applies  to  ap- 
plications for  noncompetitive  oil  and  gas 
leases  only  where  elimination  of  the  small- 
est legal  subdivision  involved  would  result 
in  a  deficiency  of  area  under  2560  acres 
greater  than  the  excess  over  2560  acres  re- 
sulting from  inclusion  of  such  subdivision. 

A  regulation  of  the  Department  requir- 
ing that  an  offer  for  a  noncompetitive  oil 
and  gas  lease  be  rejected  where  it  lists 
more  than  2560  acres  and  the  rule  of  ap- 
proximation does  not  apply,  and  providing 
that  the  applicant  will  have  no  priority 
over  intervening  offers  when  he  subse- 
quently files  an  offer  which  does  not  violate 
the  acreage  limitation,  is  valid. 
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When  public  lands  are  determined  to  be 
available  for  noncompetitive  oil  and  gas 
leasing,  the  person  presenting  the  first  ac- 
ceptable application  must  be  awarded  the 
lease. 

J.  L.  Dugan,  Howard  E.  Young,  Mary  W. 
Young,   Rachael  S.   Preston,    Utah   07631, 
07648,  07645,  A-26774  (Sept.  1,  1954) 
APPLICATIONS 

Application  for  Five-acre  Tract  Held  for 
Rejection.  Appeal  from  the  General  Land 
Office.  Modified  and  affirmed  by  Greeley. 
Lydia  Belle  Luhman,  Cheyenne  065016  "C"\ 
A-23636  (Sept.  30,  1943) 

Application  for  oil  and  gas  lease  rejected 
in  part. 

Melvin  W.  Crowther,  Salt  Lake  City  063627 
"N",  A-23665  (Oct.  16, 1943) 

Application  for  oil  and  gas  lease  re- 
jected in  part. 

Charles  D.  Fox,  Salt  Lake  City  063619  "N", 
A-23661   (Oct.  21,  1943) 

Applications  for  oil  and  gas  leases  held 
for  rejection.  Affirmed,  sgd.  Chapman. 
Elmer  K.  Nelson,  Cheyenne  053399,  063856, 
"N",  A-23796  (May  10, 1944) 

Oil  and  gas  applications  for  lease  held 
for  rejection.  Affirmed,  sgd.  Chapman. 
Harold  S.  Anderson,  Jr.,  Cynthia  Beal, 
Clark  Bonner,  Violet  Bonner,  William  E. 
Branch,  Walter  E.  Disney,  Ralph  R.  Hues- 
man,  R.  H.  Palenske,  Nurma  Huesman, 
Mary  W.  Whiting,  Anchorage  09208,  09217, 
09066,  09219,  09215,  09221,  09209,  09264, 
09218,  09216,  "N",  A-23795  (May  10,  1944) 

Application  for  oil  and  gas  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Elgin  0.  Snow,  Los  Angeles  055993  "2V", 
A-23980  (Jan.  31,  1945) 

Application  for  oil  and  gas  lease.  Appeal 
from  the  General  Land  Office. 
Delbert    Eugene    Foreman,    Los    Angeles 
056179  "#*',  A-23985  (Jan.  31,  1945) 

Action  on  Retirement  of  application  par- 
tially granted,  partially  suspended.  Appeal 
from  the  General  Land  Office. 
Frank  A.  Larson,  Mary  C.  Hagood,  Den- 
ver 052188,  052215  "2V>\  A-24013  (Feb.  3, 
1945) 
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APPLICATIONS— Continued 
Application  for  oil  and  gas  lease  denied. 
Appeal  from  the  General  Land  Office. 
Chiles  P.  Plummer,  Cheyenne  070688  "2V", 
A-23988  (Feb.  24,  1945) 

Application  rejected.  Affirmed  on  appeal. 
Elgyn  O.  Snow,  Los  Angeles  055993  "N"t 
A-23980  (Mar.  22, 1945) 

Oil  and  gas  lease  application  rejected 
in  part.  Appeal  from  the  General  Land 
Office. 

Imogene    C.   Brooks,   Las    Cruces   054519 
"JV",  A-23986  (Apr.  9, 1945) 

Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Office. 
Russell  Hunter  Reay,  Los  Angeles  055644 
"N",  A-24019  (Apr.  30, 1945) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
F.  W.  Leite,  Los  Angeles  055651  "N"t  A- 
24036  (May  12, 1945) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
George  Goff,  Cheyenne  068826  "N",  A-24000 
(May  28,  1945) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
Wilford  Hutton,  Sacramento  035772  "2V", 
A-24081  (June  5, 1945) 

Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Office. 
Arthur  P.  Wilcox,  Great  Falls  084574  "2V", 
A-24042  (June  13, 1945) 

Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Office. 
W.  E.  Rennie,  SLC  064072  "N",  A-24086 
(July  3,  1945) 

Application  for  oil  and  gas  lease  re- 
jected. 

Jack  E.  Moore,  Las  Cruces  062367  "N"t 
A-24132  (Aug.  21, 1945) 

Stipulation  required  pursuant  to  appli- 
cation for  material  site.  Appeals  from  the 
General  Land  Office. 

Nevada  Dept.  of  Highways,  Carson  City 
022166  thru  022170,  Carson  City  022099 
thru  022101,  A-24151-55,  A-24173  (Sept. 
17, 1945) 
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Application  for  oil  and  gas  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Alfred  0.  Helvey,  Los  Angeles  055566  "N", 
A-24090  (Oct.  9, 1945) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
Leo  Galder,  Salt  Lake  064657  "#»,  A-24035 
(Nov.  5,  1945) 

Oil  and  gas  application  held  for  rejec- 
tion in  part.  Appeal  from  the  General 
Land  Office. 

E.  A.  Wright,  Cheyenne  069222  "N",  A- 
24101  (Nov.  5, 1945) 

Application  for  recognition  as  one  of  the 
assignees  of  an  oil  and  gas  lease  denied. 
Appeal  from  the  General  Land  Office. 
Henning  E.  Olund,  Silas  L.  Gillan,  Gen- 
eral Petroleum  Corporation,  Los  Angeles 
033569  "N",  A-24037  (Nov.  13, 1945) 

Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Office. 
William  L.  Christiana,  Salt  Lake  City 
064557  "N",  A-28084  (Nov.  27,  1945) 

Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Of- 
fice. 

Robert  R.  Jones,  Cheyenne  069258  "N",  A- 
24135  (Feb.  4,  1946) 

Application  for  oil  and  gas  lease  rejected 
in  part.  Appeal  from  the  General  Land  Of- 
fice. 

Evelyn  Fisher,  Salt  Lake  063901  "N",  A- 
24187  (Feb.  25, 1946) 

Application  for  oil  and  gas  lease  rejected 
in  part.  Appeal  from  the  General  Land 
Office. 

Bessie  B.  Oborne,  Buffalo  038040  "N",  A- 
24192  (Feb.  27,  1946) 

Application  for  oil  and  gas  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Robert  L.  Pennock,  Jr.,  Denver  052506  "N", 
A-24168  (Feb.  27,  1946) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
Minal  E.  Young,  Las  Cruces  063165,  063646, 
058226  "N",  A-24217  (Feb.  28,  1946) 
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APPLICATIONS— Continued 
Application  for  oil  and  gas  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Frank  W.  Rohwer,  Cheyenne  069328,  A- 
24195  (Mar.  7, 1946) 

Applications  for  oil  and  gas  lease  and  for 
potassium  prospecting  permits  rejected. 
Arthur  C.  Fisher,  SLC  063942  "A'",  063669, 
064156,  Howard  P.  Dean,  James  W.  Mar- 
tin, A-24117  (Mar.  14,  1946) 

An  applicant  for  an  oil  and  gas  lease  who 
filed  his  application  subsequent  to  his  en- 
trance into  military  service  is  not  entitled 
under  the  Soldiers'  and  Sailors'  Civil  Re- 
lief Act  of  1940  to  a  suspension  of  action 
upon  his  application. 

Gordon  K.  Macintosh,  Pueblo  058749  "X", 
A-24275  (May  3, 1946) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 

Application  for  noncompetitive  oil  and 
gas  lease  for  lands  embraced  in  right-of- 
way  granted  to  reservoir  company  denied 
where : 

1.  Applicant  not  within  class  permitted 
to  hold  such  lease  under  30  U.S.C.  301-306 ; 
and 

2.  Lands  are  not  within  known  geologic 
structure  of  known  producing  field. 

W.  A.  Sheets,  Pueblo  059155  "N",  A-24394 
(Sept.  3,  1946) 

Application  for  oil  and  gas  lease  rejected 
in  part. 

Application  for  preference  right  lease, 
filed  two  days  prior  to  termination  of  exist- 
ing lease,  preserves  the  lessees  preference 
right. 

Fred  G.  Huntington,  Evanston  021952  "N", 
A-24455  (Nov.  4,  1946) 

Application  for  Oil  and  Gas  Lease 
Rejected. 

Where  lands  are  withdrawn  "until 
further  orders  from  the  Department,"  the 
facts  that  the  motivation  of  the  withdrawal 
resulted  from  proposals  seeking  Congres- 
sional legislation  concerning  these  lands, 
that  such  legislation  was  enacted  as  to  part 
of  the  lands,  and  that  no  legislation  was 
enacted  as  to  the  remainder  of  the  lands  in 
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over  44  years,  did  not  automatically  result 
in  the  restoration  of  the  land  not  covered 
by  legislation  so  as  to  permit  the  filing  of 
applications  for  such  lands  under  the  pub- 
lic land  laws. 

An  application  for  an  oil  and  gas  lease  on 
any  withdrawn  public  lands  will  not  be  re- 
ceived until  the  availability  of  the  lands 
for  such  application  has  been  noted  on  the 
records  of  the  local  land  office. 
Richard  R.  Crandall,  Sacramento  036908 
"N",  A-24444  (Nov.  12, 1946) 

Appeal  from  the  General  Land  Office. 

An  applicant  for  an  oil  and  gas  lease  on 
lands  withdrawn  for  reclamation  purposes, 
required  to  stipulate  for  the  protection  of 
the  reclamation  interests. 

E.    G.   Lemmcrs,    Cheyenne    069147    "N", 
A-24290  (Nov.  19, 1946) 

Appeal  from  BLM.  Application  for  oil 
and  gas  lease  rejected. 

The  attached  decision  holds  that,  despite 
the  possible  existence  of  an  excess  of  land, 
beyond  that  indicated  by  record  measure- 
ments, there  does  not  exist  any  such  strip 
of  unsurveyed  land,  it  indicates  the  correct 
basis  for  distributing  this  excess  measure- 
ment *  *  * 


Robert  R.  Maxwell,  Evanston 
A-24456  (Dec.  17, 1946) 


"N" 


Oil  and  Gas  Lease  Application  Rejected 
in  Part. 

Oil  and  gas  lease  application  will  not  is- 
sue for  lands  which  have  no  prospective 
value  for  oil  and  gas. 

Harry  C.  Peterson,  Pueblo  059246  "N",  A- 
24529  (Jan.  23, 1947) 

Appeal  from  BLM.  Oil  and  gas  lease  ap- 
plication rejected. 

Copy  of  appeal  from  decision  of  BLM 
must  be  served  on  adverse  party  and  evi- 
dence of  service  filed  with  Department. 

Application  for  oil  and  gas  lease  will  not 
be  accepted  covering  lands  already  under 
such  lease,  even  though  the  existing  lease 
be  erroneously  issued. 

John  H.  Trigg,  Las  Cruces  064050  "N",  A- 
24483  (Feb.  7,  1947) 


OIL  AND  GAS  LEASES — Continued 
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Application  for  Oil  and  Gas  Lease 
Reinstated. 

Failure  of  appellant  to  serve  adverse 
party  within  time  prescribed  by  Rules  of 
Practice  or  to  make  such  service  thereafter 
when  the  defect  was  twice  called  to  his 
attention  calls  for  dismissal  of  appeal. 
Roy  E.  Hammond,  Worth  Garetson,  Evan- 
ston 022129,  021839  "tf",  A-24436  (Feb.  14, 
1947) 

Application  for  Preference-Right  Oil  and 
Gas  Lease  Denied. 

In  accordance  with  departmental  regula- 
tions, application  for  preference-right  oil 
and  gas  lease  on  land  within  one  mile  of  a 
naval  petroleum  reserve  will  be  rejected 
where  issuance  of  a  lease  would  threaten 
drainage  to  the  reserve  through  known 
productive  horizons.  The  regulations  are  a 
valid  exercise  of  the  Secretary's  discretion 
in  issuing  leases.  Applicant  for  a  prefer- 
ence-right lease  has  no  absolute  right  to 
issuance  of  a  lease. 

Helen  F.  Carlile,  Trustee  of  Estate  of 
Louise  L.  Leuholtz,  Deceased,  Sacramento 
036223,  091285  "N",  A-24201  (Feb.  19, 1947) 

Oil  and  gas  lease  application  rejected  to 
the  extent  to  which  it  was  for  lands  with 
respect  to  which  an  easement  for  a  reser- 
voir site  had  been  granted.  Construction  of 
the  reservoir  had  been  accepted  by  the 
Department. 

Price  R.  Taylor,  Cheyenne  066032  "N",  Oil 
and  Gas,  A-24414  (Mar.  21,  1947) 

Application  for  oil  and  gas  lease  will 
not  be  rejected  on  ground  land  is  not  valu- 
able for  oil  and  gas  when  there  is  a  pos- 
sibility, although  remote,  that  there  may  be 
oil  or  gas  in  the  land. 

Great  Lakes  Carbon  Corp.,  Salt  Lake  City 
064855  "N",  A-24348  (Mar.  28,  1947) 

Application  for  noncompetitive  oil  and 
gas  lease  rejected  insofar  as  it  covered 
land  embraced  in  an  extended  lease. 

Where  the  Department  changes  its  in- 
terpretation of  a  statute,  the  Department 
may  provide  that  its  new  interpretation 
shall  have  prospective  effect  only. 
Anna  R.  Pahl,  Great  Falls  085297  "N",  A- 
24350  (Apr.  4, 1947) 
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Motion  Denied. 
l«e  L.  iKW  v.  ff.  &  WiZKam*  d  T.  C.  Lid- 
dell,  Las  Cruces  062812,  059866,  059581 
032127  "N"  Mrs.  Jimmie  Saunders,  N.  S. 
Williams  &T.  C.  Liddell,  A-24248,  A-24255 
(Apr.  30, 1947) 

Oil  and  gas  lease  applications  notarized 
in  contravention  of  criminal  code  will  not 
be  accepted. 

Notarization  of  oil  and  gas  lease  appli- 
cation by  lawyer  who  has  agreement  to 
perform  legal  services  in  event  applicant 
procures  lease  has  such  interest  in  the  mat- 
ter as  voids  his  attestation. 

Oil  and  gas  lease  not  effective  until 
signed  by  applicant,  by  authorized  official 
of  Department,  and  delivered  to  the  lessee. 
Mrs.  Marcus  F.  Daley,  et  al.,  Sacramento 
035117  etc.  "iV,  A-24457-58,  A-24465  to 
A-24480,  incl.  (May  6,  1947) 

Action  on  oil  and  gas  lease  application 
suspended. 

Elizabeth  M.  Seager  filed  an  applica- 
tion for  a  noncompetitive  oil  and  gas  lease 
for  certain  lands,  and  later  on  she  filed  an 
affidavit  stating  there  had  been  a  typo- 
graphical error  made  in  the  land  descrip- 
tion which  she  desired  to  correct. 

Applications  of  Gurtner  and  Brugger 
were  in  conflict  with  Seager's  amended 
application.  Further  action  on  the  appli- 
cations were  suspended  pending  disposi- 
tion of  Seager's  amended  application.  Gurt- 
ner and  Brugger  appealed,  contending 
that  Seager  should  have  filed  a  new 
application. 

Clearly,  the  interests  of  the  U.S.  are  not 
prejudiced,  nor  does  it  appear  that  Gurt- 
ner and  Brugger  have  been  prejudiced. 
Seager  filed  her  original  application  and, 
then,  before  either  of  the  appellants  filed 
his  application,  she  filed  an  amendment  to 
correct  the  land  description.  In  doing  so, 
she  abandoned  her  interest  in  any  lease 
application  for  lands  in  T.  6  S. 
Elizabeth  M.  Seager  and  others,  Denver 
053m,  053It58,  053482N,  A-24597  (July  24, 
1947) 

Subsec.  192.4(c),  as  amended  on  June  6, 
1947,  provides  that  options  may  be  taken 
only  on  lands  embraced  in  leases  or  appli- 
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cation  for  leases  and  that  the  acreage  in- 
cluded in  any  such  option  taken  upon  an 
application  or  a  lease  shall  be  chargeable 
from  and  after  the  date  of  such  option. 

The  amendment  was  intentional  and  was 
drawn  up  after  the  conference  of  last  Janu- 
ary which  carefully  considered  the  lan- 
guage of  the  subsection. 
Recent  Amendment  of  the  Oil  and  Gas 
Regulations,  1826  "L"   (Oct.  10,  1&47) 

E.  A.  Wight  has  appealed  from  that  por- 
tion of  a  decision  of  the  Bur.  of  Land 
Management  which  rejected  his  oil  and  gas 
lease  application,  which  was  included  with 
the  homestead  entry  of  W.  B.  Kunket  with- 
out a  reservation  of  mineral  rights  to  the 
U.S.  The  decision  was  based  upon  a  find- 
ing that  the  land  involved  has  no  prospec- 
tive value  for  oil  and  gas. 

Despite  the  existence  of  the  homestead 
entry,  a  reservation  of  mineral  rights  may 
be  imposed,  but  the  Department  is  reluc- 
tant to  hamper  the  activities  and  aspira- 
tions of  the  homestead  entryman  except 
upon  a  geologically  competent  showing  of 
the  probability  of  the  existence  of  minerals 
upon  the  tract  involved. 
E.  A.  Wight,  Buffalo  037817  "N",  A-24452 
(Oct.  31,  1947) 

Where  lands  involved  were  included  in 
an  airport  lease  as  of  time  of  filing  of  a 
rejected  oil  and  gas  lease  application,  peti- 
tion for  reinstatement  of  the  application 
is  denied  since  the  airport  lease  did  not 
constitute  a  "withdrawal,"  a  portion  of  the 
lands  involved  are  still  covered  by  the  air- 
port lease,  and  the  petition  for  reinstate- 
ment was  not  filed  before  the  portion  of 
lands  no  longer  under  the  airport  lease  be- 
came open  to  filing  by  the  general  public 
(43  CFR  191.15). 

Forest  E.  Levers,  Las  Cruces  062743  UN", 
A-25203  (Mar.  1,1948) 

Oil  and  gas  lease  application  for  lands 
temporarily  withdrawn  from  all  forms  of 
entry  is  properly  rejected. 
Joseph  A.  Minton,  Salt  Lake  City  066571, 
066572,  066582,  A-24698  (Mar.  8, 1948) 

An  appeal  involving  an  oil  and  gas  lease 
application  becomes  moot  and  should  be 
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dismissed  where,  after  the  appeal  is  taken, 
the  application  is  withdrawn. 
John  Loferski,  Pueblo  059093  "F,  A-25148 
(May  6,  1948) 

An  oil  and  gas  lease  application  sworn 
to  before  a  notary  public  who  was  then 
acting  as  attorney  or  agent  in  the  matter 
was  not  validly  sworn  to  and,  under  a  regu- 
lation requiring  such  applications  to  be 
notarized,  was  ineffective  to  prevent  the 
granting  of  a  valid  subsequent  application. 
Robert  W.  Rigby  v.  Mary  D.  O'Connell, 
Salt  Lake  City  066032,  066043  "N",  A-24585 
(May  13,  1948) 

Application  for  oil  and  gas  lease  cannot 
be  granted  where,  subsequent  to  the  filing 
of  the  application,  the  lands  applied  for 
were  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws,  in- 
cluding the  mineral  leasing  laws. 
Edgar  Hale  Musser,  Sacramento  036736 
"N",  A-24386  (May  14,  1948) 

Application  for  Oil  and  Gas  Lease. 

Decision  denying  application  for  oil  and 
gas  lease  affirmed  on  authority  of  the  de- 
cision of  the  Secretary  in  L.  B.  Beer,  et  al. 
(A-20806,  Oct.  6,  1947)  and  because  part 
of  the  area  involved  has  been  patented 
without  a  mineral  reservation. 
William  Perry  Mealey,  Los  Angeles 
053282  "N",  A-25190  (May  19,  1948) 

Application  for  Oil  and  Gas  Lease. 

Decision  denying  application  for  oil  and 
gas  lease  affirmed  on  authority  of  the  de- 
cision of  the  Secretary  in  L.  B.  Beer,  et  al. 
(A-20806,  Oct.  6, 1947)  and  because  part  of 
the  area  involved  has  been  patented  with- 
out a  mineral  reservation. 
D wight  L.  Sawyer,  Los  Angeles  053307  "N", 
A-25193  (May  19, 1948) 

Oil  and  Gas  Lease  Application. 

Motion  for  rehearing,  which  does  not  ad- 
vance any  consideration  requiring  a  de- 
cision different  from  that  heretofore  issued 
in  the  case,  is  denied. 

Anna  R.  Pahl,  Great  Falls  085297  "AT",  A- 
24350  (May  20,  1948) 

The  mere  privilege  of  applying  for  and 
receiving  an  oil  and  gas  lease  is  not  assign- 
able. 
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Oil  and  gas  lease  applications — Adjudi- 
cations. 

The  Department  will  not  assume  juris- 
diction of  a  dispute  over  whether  persons 
other  than  the  applicant  for  a  lease  have 
an  interest  in  the  application. 
David  A.  Gustaveson,  Martin  H.  Heflin, 
David  Garrison  Berger,  Salt  Lake  City 
065552  "N",  A-24624  (July  6,  1948) 

Oil  and  Gas  Lease  Application. 

An  oil  and  gas  application  may  be  issued 
where  there  is  a  possibility,  even  though 
remote,  of  oil  or  gas  accumulations. 
Harry  C.  Petersen,  Pueblo  05921t6  "iV",  A- 
24529  (July  7,  1948) 

Oil  and  gas  lease  applications  may  not 
be  accepted  for  land  under  withdrawal. 
W.  T.  Nightingale,  Evanston  022280  "A7", 
A-25345  (July  28, 1948) 

An  application  for  an  oil  and  gas  lease 
covering  a  tract  of  land  located  in  the  bed 
of  the  Red  River,  Oklahoma,  was  properly 
rejected  in  accordance  with  an  opinion  of 
the  Attorney  General  of  the  U.S.  which 
stated  that  the  land  covered  by  the  lease 
was  not  owned  by  the  U.S.  but  had  been 
conveyed  to  the  Choctaw  and  Chickasaw 
Indians. 

R.  L.   Smart,  BLM   013624  "#",  A-25350 
(Aug.  6,  1948) 

On  appeal  from  a  decision  partially  re- 
jecting an  oil  and  gas  lease  application,  be- 
cause some  of  the  lands  involved  were  part 
of  a  navigable  body  of  water,  and,  hence, 
not  "public  land,"  held  that  the  case  should 
be  remanded  for  a  field  investigation  of  the 
character  of  the  land  and  for  appropriate 
disposition  in  the  light  of  the  results. 
J.  W.  Holsey,  BLM  013687,  A-25536  (Nov. 
4,  1948) 

Applications  for  oil  and  gas  leases  on 
lands  situated  within  a  national  monument 
must  be  rejected  under  sec.  1  of  the  Mineral 
Leasing  Act,  as  amended  (60  Stat.  950). 
Albert  E.  Shaw,  Evanston  021843,  A-25223 
(Jan.  28,  1949) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

It  is  proper  to  reject  an  application  for 
oil  and  gas  lease  covering  land  withdrawn 
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for  reclamation  purposes  where  such  land 
is  within  an  area  proposed  to  be  used  for 
a  reservoir. 

Crystal    Oil    Company,    Salt    Lake    City 
065102  "N",  A-25464  (Feb.  14,  1949) 

Oil  and  Gas  Lease  Application  Denied. 

An  oil  and  gas  lease  application  for  land 
included  in  an  outstanding  lease  will  be  de- 
nied. 

Where  the  primary  term  of  a  noncom- 
petitive lease  expired  prior  to  Dec.  6,  1944, 
and  the  lessee  believed  that  the  lease  was 
extended  in  its  entirety  under  the  act  of 
July  29,  1942,  as  amended,  because  a  part 
of  the  leased  land  was  situated  on  a  pro- 
ducing structure,  and  the  lessee  paid  rent 
accordingly,  the  lease  will  be  regarded  as 
extended  in  its  entirety. 
John  H.  Trigg,  Las  Cruces  064737  "N", 
A-25521  (Feb.  14, 1949) 

Application  for  Oil  and  Gas  Lease 
Rejected. 

This  Department  cannot  review  a  deter- 
mination made  by  the  Admr.  of  Civil  Aero- 
nautics that  land  owned  or  controlled  by 
the  U.S.  is  reasonably  necessary  for  air- 
port purposes. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  on  land  which  the 
Admr.  of  Civil  Aeronautics  has  determined 
to  be  reasonably  necessary  for  airport  pur- 
poses, this  Department  having  determined 
that  the  use  of  the  land  for  airport  pur- 
poses would  not  be  inconsistent  with  the 
needs  of  the  Department. 
Allen  A.  Daley,  Buffalo  030182  "N",  A- 
25575  (Mar.  1,1949) 

Oil  and  Gas  Lease  Application  Denied. 

An  application  for  an  oil  and  gas  lease 
of  submerged  coastal  lands  is  properly  re- 
jected because  of  inapplicability  of  Mineral 
Leasing  Act. 

Harold  S.  Cook,  Jr.,  Sacramento  038070, 
A-25660  (Mar.  17, 1949) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

An  application  for  an  oil  and  gas  lease 
will  not  be  accepted  for  land  temporarily 
withdrawn  in  aid  of  proposed  legislation. 
Mountain  Gas  and  Oil  Company,  Santa  Fe 
080580  "N",  A-25623  (Mar.  24, 1949) 
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Oil  and  gas  lease  application  denied.  Mo- 
tion filed. 

The  rejection  of  an  application  for  an  oil 
and  gas  lease  on  land  in  the  Cerritos  Chan- 
nel, Calif.,  was  proper  because  the  U.S.  has 
no  right  to  use  the  land  in  the  channel  for 
the  production  of  oil  or  gas. 
D.  E.  Blue,  Los  Angeles  053303  "AT",  A- 
23577  (Apr.  6, 1949) 

Oil  and  gas  lease  applications  rejected. 
Petition  for  supervisory  authority  filed. 

A  petition  for  exercise  of  supervisory 
authority  to  review  a  decision  will  be  de- 
nied where  it  merely  repeats  contentions 
previously  advanced  in  the  prior  proceed- 
ings before  the  Department 
Floyd  E.  Pendell,  Charles  E.  Walker,  and 
Hayden  F.  Jones,  Los  Angeles  052752, 
052766,  052705  "tf",  A-20447,  A-20438,  A- 
20562  (Apr.  8,  1949) 

Oil  and  gas  lease  applications  rejected. 
Motion  filed. 

Applications  for  oil  and  gas  leases  on 
land  patented  in  confirmation  of  Mexican 
land  grants  were  properly  rejected  where 
the  patents  did  not  expressly  reserve  to 
the  U.S.  the  minerals  in  the  land. 
Harold  Toplon,  et  al.,  Los  Angeles  052902- 
29  "N",  A-24673   (Apr.  8,  1949) 

Case  reconsidered. 

Under  the  Department's  amended  Rules 
of  Practice,  no  request  for  review  in  the 
nature  of  a  motion  for  the  exercise  of  the 
Secretary's  supervisory  authority  may  be 
submitted  as  a  matter  of  right. 

So  long  as  the  Secretary  retains  jurisdic- 
tion over  a  tract  of  public  land,  he  may 
reopen  and  reconsider  any  administrative 
action  previously  taken  with  respect  to 
the  land. 

The  portion  of  a  noncompetitive  oil  and 
gas  lease  covering  land  situated  outside 
the  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  expired  at  the  end 
of  the  5-year  term  of  the  lease  on  July  31, 
1945,  despite  the  fact  that  another  portion 
of  the  leased  land  was,  on  that  date,  within 
the  known  geologic  structure  of  a  pro- 
ducing field. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  by  a  person  who  already 
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holds  the  maximum  permissible  acreage 
in  leases  and  lease  applications  confers  no 
legal  rights  on  the  applicant,  but  the  De- 
partment may,  as  a  matter  of  grace,  permit 
the  applicant  to  qualify  the  new  applica- 
tion by  reducing  the  other  holdings. 

A  period  of  grace  in  which  to  qualify 
an  application  will  not  be  granted  where  it 
would  confer  on  the  applicant  a  windfall 
to  which  he  has  no  equitable  claim. 

An  application  for  an  oil  and  gas  lease 
submitted  on  the  erroneous  theory  that 
the  applicant  has  a  preferential  right  to 
a  lease  on  the  tract  applied  for  will  be 
considered  as  an  ordinary  application  for 
a  lease. 

John  H.  Trigg,  et  ah,  Las  Cruccs  064050, 
055561  uN9n  A-24483  (Apr.  8,  1949) 

Oil  and  Gas  Lease  Applications  Totally 
or  Partially  Rejected. 

An  appeal  will  be  dismissed  where  the 
question  involved  has  become  moot. 
C.  S.  Glascoe,  Las  Cruces  06U61,  065496- 
97-98,  A-25289  (May  3,  1949) 

Oil  and  Gas  Lease  Rejected. 

An  application  for  an  oil  and  gas  lease 
may  be  rejected  where  the  land  applied  for 
lies  in  an  area  the  geologic  structure  of 
which  is  unfavorable  to  the  occurrence  of 
oil  or  gas  in  commercial  quantities. 
Walter  S.  Kyle,  Sacramento  038950  "CNU", 
A-25590  (May  4,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  in  California  which,  in  1867  or 
1857,  was  (situated  below  mean  high  tide 
but  which,  at  the  time  when  the  application 
was  filed,  had  heen  filled  in  by  artificial 
means  and  had  become  fast  land,  will  be 
rejected. 

An  application  for  an  oil  and  gas  lease 
on  land  in  California  which  was  patented 
as  a  part  of  a  Mexican  land  grant,  without 
any  reservation  to  the  U.S.  of  the  oil  and 
gas  in  the  land,  will  be  rejected. 
Earl  O.  Sinclair  and  Lauren  D.  Cherry, 
Alma  Goettsch,  Los  Angeles  053530,  053555, 
A-25254,  A-25255  (May  10,  1949) 

Where  an  application  for  a  patent  to  a 
mining  claim  conflicts  with  a  prior  appli- 
cation for  an  oil  and  gas  lease  on  land  in 
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the  claim,  and  a  protest  against  the  lease 
application  has  been  filed  by  a  lessee  of 
the  mining  claimants,  action  upon  the  lease 
application  and  the  protest  should  be 
suspended  pending  adjudication  of  the  ap- 
plication for  a  mineral  patent. 
Sinclair  Oil  Company,  et  al.,  Cheyenne 
073535,  074860,   A-25533    (May  17,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  national  monu- 
ment must  be  rejected. 
Karl   J.    Walker,    Evanston   024109    UJP\ 
A-25679   (May  17,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  temporarily  withdrawn  in  aid  of 
proposed  legislation  must  be  rejected. 

The  revocation  of  a  withdrawal  does  not 
validate  a  lease  application  filed  at  a  time 
when  the  land  applied  for  was  subject  to 
the  withdrawal. 

N.  G.  Morgan,  Sr.,  Salt  Lake  City  068409 
"DA",  A-25519   (May  19,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  temporarily  withdrawn  must  be 
rejected. 

Neither  the  modification  of  a  withdrawal 
to  permit  oil  and  gas  leasing  in  the  area 
for  which  the  application  was  filed  nor  the 
revocation  of  the  withdrawal  validates  a 
lease  application  filed  at  a  time  when  that 
land  was  subject  to  the  withdrawal. 
P.  T.  Farnsworth,  Jr.,  Salt  Lake  City 
065091,  A-25629  (May  31,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  national  monu- 
ment must  be  rejected. 
Albert  J.  Cope,  Evanston  021987,  A-25633 
(June  27,  1949) 

Where  an  oil  and  gas  lease  application 
has  not  been  finally  rejected  and  the  case 
has  not  been  closed,  such  application  may, 
if  found  to  be  valid,  serve  as  a  foundation 
for  the  issuance  of  an  oil  and  gas  lease. 

Fred  G.  Huntington  v.  Bertha  M.  Hake, 
Buffalo  040739,  037699  "AD:CRB",  A- 
26716  (July  29,  1949) 

The  effective  date  of  an  application  for 
an  oil  and  gas  lease  mailed  to  the  Wash- 
ington office  of  the  Bur.  of  Land  Manage- 
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ment  and  forwarded  by  that  office  to  the 
appropriate  district  land  office  is  the  date 
when  it  is  filed  in  the  district  land  office. 

An  application  for  an  oil  and  gas  lease 
dated  and  mailed  before  the  expiration  of 
the  applicant's  existing  oil  and  gas  lease, 
but  received  in  the  district  land  office  after 
the  date  of  the  expiration  of  the  lease,  does 
not  entitle  the  applicant  to  a  preference 
right  under  the  act  of  July  29,  1942,  as 
amended. 

William    H.    Phipps,    Santa    Fe    079946, 
079942,  076850,  A-25720  (Aug.  19,  1949) 

When  an  appeal  from  a  decision  of  the 
Commissioner  of  the  General  Land  Office 
was  filed  at  the  local  land  office  within  the 
time  allowed  by  the  Rules  of  Practice  of 
the  Department  and  was  forwarded  to  the 
Commissioner  at  Washington,  D.C.,  but  ap- 
parently was  never  received  by  the  Com- 
missioner, a  copy  of  the  appeal,  submitted 
by  the  applicant,  will  be  considered. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  on  land  within  a  wild- 
life refuge  where  it  appears  that  operations 
under  such  a  lease  would  destroy  the  use- 
fulness of  the  refuge  for  the  purpose  for 
which  it  was  established. 
Oliver  Ritter,  Great  Falls  085319  "#", 
A-25757  (Sept.  6,1949) 

Where  action  has  been  taken,  in  accord- 
ance with  recommendations  of  the  Bur.  of 
Reclamation,  on  an  application  for  an  oil 
and  gas  lease  on  land  withdrawn  for  recla- 
mation purposes,  a  reconsideration  of  the 
action  will  be  directed  where  the  Bur.  of 
Reclamation  subsequently  changes  its  rec- 
ommendations. 

Ida  Goodstein,  Cheyenne  067818,  A-25445 
(Sept.  15, 1949) 

Application  for  oil  and  gas  lease  rejected. 

Land  within  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  can  be  leased 
for  oil  and  gas  purposes  by  competitive 
bidding  only. 

Frank    L.    Riker,    Los    Angeles    076115, 
A-25769  (Oct.  27, 1949) 

Under  the  Department's  regulations,  an 
application  for  an  oil  and  gas  lease  on  un- 
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surveyed  land  must  describe  the  land  by 
metes  and  bounds. 

Roland    Egan,    Billings    040378,    A-25674 
(Nov.  7,  1949) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

Where  partial  relinquishments  of  an  oil 
and  gas  lease  have  been  filed  but  not  in  ac- 
cordance with  the  lease  terms  governing 
relinquishments,  the  lease  continues  to  re- 
main in  effect,  and  any  application  for  a 
lease  on  the  land  embraced  in  the  relin- 
quishments will  be  rejected. 

James     E.     McKenna,     BLM-A     011668, 
A-25718  (Nov.  18,  1949) 

Oil  and  Gas  Lease  Application  Rejected. 

An  application  for  an  oil  and  gas  lease 
on  land  situated  within  a  national  monu- 
ment must  be  rejected  under  Sec.  1  of  the 
Mineral  Leasing  Act,  as  amended,  even 
though  Congress  has,  in  appropriation  acts, 
limited  the  expenditure  of  funds  with  re- 
spect to  the  monument. 

Paul    S.    Pustmueller,    Evanston    025115, 
A-25728  (Nov.  18,  1949) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

Lands  patented  for  more  than  6  years 
without  any  oil  and  gas  reservation  are 
not  subject  to  oil  and  gas  leasing  under  the 
Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
must  contain  adequate  descriptions  of  the 
lands  desired  by  the  applicant. 

Margaret    Scharf    Wagley,    Los    Angeles 
055643,  A-25712  (Nov.  29, 1949) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  will  be  rejected  where  a  prior 
application  has  been  filed  for  an  oil  and 
gas  lease  on  the  same  land  and  the  prior 
applicant  is  qualified  to  hold  a  lease. 

The  fact  that  the  prior  application  had 
not  been  noted  on  the  tract  books  at  the 
time  when  the  second  application  was  filed, 
and  that  the  second  applicant  was  in- 
formed by  the  manager  of  the  district  land 
office  that  there  was  no  conflict  with  his 
application,  could  not  operate  to  deprive 
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the  first  applicant  of  his  priority  over  the 
second  applicant. 

J.    Edward   Kahlow,    Conrad    C.    Fisher, 
A-25849  (Aug.  4,  1950) 

An  application  for  an  oil  and  gas  lease 
on  land  which  was  patented  in  1892  without 
a  reservation  of  the  oil  and  gas  to  the 
U.S.  must  be  rejected. 

Eugene  Morrison,  A-25S91  (Aug.  4,  1950) 

Judgment  in  favor  of  defendants  was 
entered  on  Dec.  18,  1950,  in  the  U.S.  Dist. 
Court  for  the  D.O.  This  case  involved  an 
action  in  the  nature  of  mandamus  to  compel 
the  issuance  to  the  plaintiff  of  an  oil  and 
gas  lease  under  the  Mineral  Leasing  Act. 
The  Department  had  rejected  the  applica- 
tion as  to  a  certain  tract  of  land  on  the 
ground  that  it  was  included  in  an  oil  and 
gas  lease  which  had  been  extended  pur- 
suant to  a  certain  statute.  Subsequent  to 
the  extension  of  the  lease,  a  Solicitor's 
Op.  was  rendered  which  held  that  as  in- 
dispensable parties,  the  court  had  no  juris- 
diction over  the  action. 

Anna  R.  Pahl  v.  Claw  son  and  Chapman, 
Great  Falls  078667  (Dec.  18, 1950) 

The  determination  whether  to  use  oil  and 
gas  leases  under  the  Mineral  Leasing  Act 
on  public  domain  lands  withdrawn  for 
reclamation  purposes  is  discretionary  with 
the  Department. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  on  land  withdrawn 
for  reclamation  purposes  where  drilling 
for  oil  or  gas  on  the  land  might  adversely 
affect  the  operation  of  the  reclamation 
project. 

Vilas  P.  Sheldon,  Las  Cruces  065909,  A- 
25927  (Jan.  16, 1951) 

Oil  and  Gas  Lease  Applications  Refused. 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

The  U.S.  does  not  assert,  by  virtue  of  the 
Supreme  Court's  decisions  in  U.S.  v.  Louisi- 
ana, or  U.S.  v.  Texas,  any  claim  to  tide- 
lands  or  submerged  lands  underlying 
navigable  inland  waters  within  the  bound- 
aries of  Louisiana  or  Texas. 
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It   is  proper  to  refuse  to   receive  and 
process    applications    under    the    Mineral 
Leasing  Act  of  1920  for  oil  and  gas  leases 
covering   (1)   submerged  coastal  lands  or 
(2)    tidelands    or    lands    which    underlie 
navigable  waters  within  a  State. 
Lew  Carter,  et  ah,  A-25979  (Jan.  18,  1951) 

The  holder  of  a  noncompetitive  exchange 
oil  and  gas  lease  issued  for  a  10-year  term 
is  not  entitled  to  a  new  preference  right 
lease  under  the  act  of  July  29,  1942,  or  to 
a  5-year  extension  of  his  lease  under  Sec.  17 
of  the  Mineral  Leasing  Act,  as  amended. 

Where  an  oil  and  gas  lease  is  committed 
in  part  to  a  unit  agreement,  only  the  por- 
tion of  the  lease  which  is  committed  to  the 
agreement  is  entitled  to  the  2-year  ex- 
tension following  the  termination  of  the 
unit  agreement  which  is  provided  for  in 
Sec.   17(b)    of  the  Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
will  be  rejected  where  the  land  applied 
for  is  included  in  an  outstanding  oil  and 
gas  lease,  even  though  the  applicant  and 
the  lessee  are  the  same  person. 
L.  E.  McLaughlin,  et  al.,  Cheyenne  082105, 
065861,  A-25957  (Jan.  23, 1951) 

Oil  and  Gas  Lease  Applications  Re- 
fused. 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

Tidelands  and  submerged  lands  under- 
lying navigable  inland  waters  within  a 
State  belong  to  the  State  or  its  grantees. 

It  is  proper  to  refuse  to  receive  and 
process  applications  under  the  Mineral 
Leasing  Act  of  1920  for  oil  and  gas  leases 
covering  submerged  coastal  lands  or  tide- 
lands  or  lands  underlying  navigable  inland 
waters. 

Elizabeth  Bailey,  et  al.,  A-26244  (May  29, 
1951) 

The  first  qualified  person  applying  under 
the  Mineral  Leasing  Act  for  an  oil  and  gas 
lease  on  a  tract  of  available  land  not  then 
within  any  known  geological  structure  of  a 
producing  oil  or  gas  field  does  not,  as  a 
result  of  the  filing  of  the  application,  ac- 
quire a  vested  right  in  the  land  or  in  its 
oil  and  gas  deposits  (if  any ) . 
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If  it  becomes  known  to  the  Department 
at  any  time  prior  to  the  granting  of  an  oil 
and  gas  lease  on  a  tract  of  public  land  that 
it  is  within  the  geological  structure  of  a 
producing  oil  or  gas  field,  the  tract  should 
be  treated  as  land  in  that  category  for  leas- 
ing purposes  under  the  Mineral  Leasing 
Act. 

An  oil  and  gas  lease  on  a  tract  of  public 
land  should  be  granted  by  means  of  com- 
petitive bidding  under  the  Mineral  Leasing 
Act  in  a  situation  where  the  tract  was  not 
within  any  known  geological  structure  of  a 
producing  oil  or  gas  field  at  the  time  when 
the  initial  application  for  a  lease  was  filed 
by  a  qualified  person  but,  as  a  result  of 
subsequent  developments  on  other  lands  in 
the  vicinity,  the  tract  is  known  to  be  within 
the  geological  structure  of  a  producing  oil 
or  gas  field  as  of  the  time  when  the  Depart- 
ment is  ready  to  grant  a  lease  on  the  land. 

Competitive  or  Noncompetitive  Issuance 
of  Oil  and  Gas  Leases,  M-36083  (June  18, 
1951) 

Where  an  applicant  withdraws  an  appli- 
cation for  a  noncompetitive  oil  and  gas 
lease  which  has  been  rejected  in  part,  and 
the  case  is  closed  on  the  records  of  the 
land  office,  the  application  ceases  to  be 
effective  and  is  not  entitled  to  priority 
over  later  applications  for  the  same  land. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  was  rejected  except 
as  to  40  acres,  the  applicant  withdrew  the 
application,  and  the  case  was  closed,  the 
application  will  not  be  reinstated  after 
leases  on  part  of  the  land  applied  for  in 
the  withdrawn  applications  have  been 
issued  to  intervening  applicants. 

M .  Elma  Butler,  Cheyenne  073374,  A-26249 
(July  31,  1951) 

An  appellant  in  a  proceeding  before 
the  Department  has  no  standing  to  com- 
plain of  wrongs  allegedly  done  by  the 
Department  to  third  parties. 

Where  a  notice  states  that  applications 
for  a  noncompetitive  oil  and  gas  lease  filed 
in  a  land  office  by  a  specified  time  will  be 
regarded  as  simultaneous  filings,  only 
those  applications  actually  received  in  the 
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office  within  the  period  specified  come 
within  the  scope  of  the  notice ;  and  it  is  not 
sufficient  that  an  application  was  mailed 
in  ample  time  to  have  reached  the  office 
prior  to  the  deadline  under  ordinary 
circumstances. 

The  Secretary  could  issue  a  regulation 
under  which  it  would  not  be  permissible 
for  a  corporation  and  its  principal  stock- 
holders to  submit  separate  applications 
pursuant  to  a  notice  permitting  the  simul- 
taneous filing  of  applications  for  a  non- 
competitive oil  and  gas  lease. 

The  Secretary's  authority  to  cancel  an 
existing  oil  and  gas  lease  extends  only  to 
situations  where  the  lessee  has  failed  to 
comply  with  the  lease,  or  the  lease  was 
obtained  in  contravention  of  some  statu- 
tory provision  or  departmental  regulation 
or  under  circumstances  providing  grounds 
whereby  a  contractual  relationship  be- 
tween private  parties  could  be  canceled. 

Where  an  applicant  for  a  noncompeti- 
tive oil  and  gas  lease  fails  to  set  out  in  the 
application  information  concerning  his 
interests  in  Federal  oil  and  gas  leases  held 
by  a  corporation  of  which  he  is  a  stock- 
holder, his  application  is  defective;  but  a 
lease  issued  on  such  an  application  will  not 
be  canceled  where  the  lessee  is  actually 
within  the  acreage  limitation  prescribed 
by  law  and  there  is  nothing  to  indicate 
that  the  omission  was  due  to  fraudulent 
concealment. 

Annie  L.  Hill,  et  ah,  v.  E.  A.  Culbertson, 
Las  Cruces  066185,  066186,  066251,  066739, 
066839,  066840,  067058.  Oil  and  Gas  lease, 
Las  Cruces  066433,  A-26150,  A-26157 
(Aug.  13,  1951) 

Under  the  Swampland  grants,  the  sev- 
eral States  were  given  inchoate  title  to  such 
lands,  which  is  perfected  as  of  the  date  of 
the  acts  upon  compliance  with  proper  pro- 
cedure, whereas  applicants  for  noncompe- 
titive oil  and  gas  leases  acquire  no  vested 
rights  to  a  lease  by  virtue  of  the  filing  of 
such  applications. 

Where  land  involved  in  conflicting  non- 
competitive oil  and  gas  lease  applications 
is  included  in  a  State  swampland  selec- 
tion, consideration  of  the  lease  application 
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will  be  deferred  pending  the  disposition  of 
the  swampland  selection. 
The  Texas  Company,  Patrick  A.  McKenna, 
BLM    017349,    021196,    A-26235    (Oct.    8, 
1951) 

An  application  for  an  oil  and  gas  lease 
which  is  filed  prior  to  the  noting  of  the  re- 
linquishment of  the  former  lease  on  the 
tract  books  in  the  local  land  office  must 
be  rejected. 

Barney    Cockburn,    Las    Cruces    065552, 
A-26303  (Oct.  10, 1951) 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  reclamation 
homestead  entry  will  be  rejected  where  the 
available  evidence  indicates  that  the  land 
is  not  prospectively  valuable  for  oil  or  gas. 
Jean  W.  Evans,  Cheyenne  081822,  043995, 
A-26267  (Oct.  24, 1951) 

When  an  application  is  filed  for  an  oil 
and  gas  lease  on  land  in  a  homestead  entry 
which  is  not  impressed  with  an  oil  or  gas 
reservation,  the  application  will  be  re- 
jected unless  it  is  found  that  the  land  is 
prospectively  valuable  for  oil  or  gas. 
George  Goff,  Jr.,  Wyoming  03277,  Cheyenne 
043859,  A-26275  (Oct.  30, 1951) 

Where  an  application  is  filed  for  an  oil 
and  gas  lease  on  land  in  a  homestead  entry 
which  is  not  impressed  with  an  oil  or  gas 
reservation,  the  application  will  be  re- 
jected unless  it  is  found  that  the  land  is 
prospectively  valuable  for  oil  or  gas. 
C.  C.  Thomas,  Wyo.  03562,  Cheyenne 
043930,  043995,  A-26272  (Oct.  30,  1951) 

The  Solicitor  General  will  not  file  peti- 
tion for  certiorari  in  the  above  case. 

The  Court  of  Appeals  held  that  under 
Louisiana  law  the  extinguishment  of  a 
servitude  for  nonuse  is  a  statute  of  pre- 
scription which  merely  bars  a  remedy  and 
does  not  interfere  with  a  substantive  right. 

Therefore,  applications  for  leases  em- 
bracing acquired  lands  in  which  the  min- 
eral reservation  was  created  by  the  deed 
to  the  Govt,  should  be  accepted  and  ad- 
judicated   if    more    than    10    years    have 
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elapsed  between  the  date  of  the  reserva- 
tion of  the  minerals  and  the  lease  applica- 
tion and  no  use  of  such  minerals  was  made 
during  that  period.  This  applies  only  to 
acquired  lands  in  Louisiana. 
U.S.  v.  Nebo  Oil  Co.,  Inc.  (Nov.  2,  1951) 

Land  which  has  been  patented  in  fee 
by  the  Govt.,  without  any  reservation  of 
mineral  rights,  cannot  be  leased  under  the 
Mineral   Leasing   Act. 

Land  within  an  Indian  trust  allotment 
cannot  be  leased  under  the  Mineral  Leas- 
ing Act. 

Where  the  land  desired  by  an  applicant 
for  an  oil  and  gas  lease  is  not  available 
for  leasing  under  the  Mineral  Leasing 
Act,  the  question  of  the  sufficiency  of  the 
description  in  the  application  to  identify 
the  land  is  moot. 

Walter  G.  Davis,  Montana  02182,  A-26307 
(Nov.  7,  1951) 

Under  the  Department's  regulations,  an 
application  for  an  oil  and  gas  lease  on  un- 
surveyed  land  must  describe  the  land  by 
metes  and  bounds. 

John  W.  Luce,  Los  Angeles  087865  (former- 
ly Sacramento  039380),  A-26261  (Feb.  4, 
1952) 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead entry  allowed  without  any  reserva- 
tion of  the  oil  and  gas  deposits  to  the 
Govt,  will  be  rejected  if  the  available 
information  indicates  that  the  land  is  not 
prospectively  valuable  for  oil  and  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonmin- 
eral  entry  is  upon  the  applicant  for  an 
oil  and  gas  lease  on  such  land. 
H.  S.  Lenhart,  Russell  I.  Williams,  L.  N. 
Clark,  Wyo.  03813,  03669,  03922,  04450, 
A-26332,  33,  A-26334  (Feb.  11,  1952) 

The  rejection  of  an  oil  and  gas  lease 
application  is  proper  where  the  land  ap- 
plied for  has  been  patented  to  a  municipal- 
ity, with  a  reservation  of  the  minerals,  pur- 
suant to  the  provisions  of  the  Federal 
Airport  Act,  and  the  Civil  Aeronautics 
Admin,  has  reported,  for  the  Secretary  of 
Commerce,  that  the  leasing  of  the  land  for 
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oil  and  gas  purposes  would  interfere  with 
its  use  as  an  airport. 

The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  an  application  for  an  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act. 

Gerald  W.  Anderson,  Salt  Lake  City  071456, 
A-26297  (Feb.  13,  1952) 

Where  an  applicant  withdraws  an  appli- 
cation for  a  noncompetitive  oil  and  gas 
lease  and  the  case  is  closed  on  the  records 
of  the  Bur.  of  Land  Management,  the  appli- 
cation ceases  to  be  effective. 

Where  a  withdrawn  application  for  a 
noncompetitive  oil  and  gas  lease  is  rein- 
stated, it  is,  in  effect,  a  new  application 
and  is  junior  to  other  applications  filed 
prior  to,  and  pending  on,  the  date  of  the 
reinstatement. 

William   L.    Christiana,    BLM-A    011456, 
A-26340(Mar.21,1952) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  was  properly  rejected  whe -e 
the  land  applied  for  has  no  prospective 
value  for  oil  or  gas  and  where  it  appears 
that  oil  and  gas  operations  on  the  land 
would  interfere  with  operations  under  an 
outstanding  sodium  lease  covering  the 
same  land. 

Alpha  L.  Eotchkiss,  Sacramento  088570, 
A-26341  (Mar.  26,  1952) 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

E.  D.   Withington,  BLM  025007,  A-26370 
(May  12,  1952) 

Where  an  applicant  for  an  oil  and  gas 
lease  withdraws  his  application  while  his 
appeal  is  pending,  the  question  involved 
in  the  appeal  becomes  moot  and  the  appeal 
will  be  dismissed. 

Charles  W.  Kettenring,  Los  Angeles  084857, 
A-26345  (May 28, 1952) 

The  Secretary  of  the  Interior  has  the 
discretionary  power  to  determine  whether 
oil  and  gas  deposits  owned  by  the  U.S.  will 
or  will  not  be  made  available  for  develop- 
ment. 

The  rejection  of  an  application  for  an 
oil  and  gas  lease  is  proper  where  the  area 
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for  which  the  lease  is  sought  has  been 
granted  by  Congress  to  a  State  "to  be  held 
and  maintained  as  an  institution  of  learn- 
ing," an  agricultural  college  is  operating 
on  the  land,  and  the  area  is  wildcat  in 
character — even  if  it  be  assumed  that  title 
to  the  oil  and  gas,  if  any,  is  in  the  U.S. 
Earl  E.  Fehr,  Colo.  01469,  01471,  01472,  A- 
26357  (June  6, 1952) 

Where  the  members  of  an  association 
enter  into  an  arrangement  whereby  the 
association  is  to  secure  individuals  to  file, 
through  the  association,  applications  for 
noncompetitive  oil  and  gas  leases  on  lands 
selected  by  the  association,  and  where, 
under  powers  of  attorney  given  by  the 
nominal  applicants  to  the  association,  the 
latter  is  to  exercise  practically  complete 
control  over  the  leases  to  be  obtained  under 
the  applications  and  is  to  receive  the  major 
benefits  to  be  derived  from  the  leases,  the 
members  of  the  association,  rather  than 
the  applicants,  are  the  real  parties  in  inter- 
est with  respect  to  such  applications  and 
leases. 

The  concealment  from  the  Department  of 
the  fact  that  the  members  of  an  associa- 
tion are  the  real  parties  in  interest  respect- 
ing applications  for  noncompetitive  oil  and 
gas  leases  filed  under  a  plan  whereby  the 
association  is  to  obtain,  and  does  not  ob- 
tain, effective  control  over  leased  land 
greatly  in  excess  of  the  maximum  acreage 
permitted  an  association  by  law  warrants 
the  cancellation  of  leases  obtained  pursu- 
ant to  the  plan. 

Antonio  DiRocco,  et  al.,  Salt  Lake  City 
01975,  etc.,  A-26434  (July  11,  1952) 

An  application  for  an  oil  and  gas  lease 
which  is  filed  prior  to  the  noting  on  the 
appropriate  tract  book  of  the  cancellation 
or  relinquishment  of  a  previous  oil  and  gas 
lease  on  the  same  land  must  be  rejected. 

The  fact  that  a  premature  application 
is  not  rejected  prior  to  the  notation  of  the 
cancellation  or  relinquishment  of  the  previ- 
ous lease  on  the  tract  book  does  not  remove 
the  disability  from  the  premature  applica- 
tion upon  such  notation  being  made. 
George  B.  Friden,  Utah  02930,  A-26402 
(Oct.  8,  1952) 
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Where  a  forest  exchange  application  filed 
by  a  political  subdivision  of  a  State  would, 
if  approved,  assure  the  continued  use  of 
national  forest  land  as  a  public  park,  and 
applications  for  oil  and  gas  leases  on  the 
same  land  are  thereafter  filed,  orderly  pro- 
cedure and  the  public  interest  require  that 
the  exchange  application  be  disposed  of 
before  final  action  is  taken  on  the  applica- 
tion for  oil  and  gas  leases. 
Thomas    Collins   Funk,   Donald   Burdine, 
Los     Angeles     081033,     080047,     A-26484 
(Nov.  14, 1952) 

Offers  for  noncompetitive  oil  and  gas 
leases  rejected. 

Applications  for  oil  and  gas  leases  re- 
jected on  the  ground  that  the  lands  applied 
for  are  withdrawn  from  disposition  under 
the  mining  and  mineral  leasing  laws  by  an 
order  issued  by  the  Secretary  of  the  Inte- 
rior on  Mar.  25,  1950  (15  F.R.  1851-1858). 
Miss  R.  B.  Farmer  (Now  Mrs.  R.  B.  Farmer 
Hart),  New  Mexico  06991,  06992,  A-26505 
(Nov.  28,  1952) 

The  Department  cannot  issue  two  oil 
and  gas  leases  to  different  persons  on  the 
same  tract  of  land. 

Homer  L.  Griffith,  BLM  026351,  A-26516 
(Dec.  2,  1952) 

Where  an  administrative  requirement, 
which  is  not  prescribed  by  statute  or  de- 
partmental regulation,  is  imposed  upon  an 
applicant  for  an  oil  and  gas  lease  by  the 
manager  of  a  land  survey  office,  the  man- 
ager s  requirement  may  be  waived  by  the 
manager  or  by  a  superior  officer  if  the 
application  is  still  pending. 
Milton  H.  McMorries,  New  Mexico  03343, 
A-26512   (Dec.  5,  1952) 

An  oil  and  gas  lease  application  for 
lands  within  the  San  Pedro  Parks  Wild 
Area,  an  area  reserved  for  the  preserva- 
tion of  wilderness  conditions,  was  properly 
rejected  where  the  exploration  and  devel- 
opment of  the  land  under  an  oil  and  gas 
lease  would  interfere  with  the  manage- 
ment and  use  of  the  area  for  wilderness 
purposes. 

Harry    O.    Morris,    New    Mexico    01417, 
A-26390  (Jan.  9,  1953) 
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If  a  description  of  unsurveyed  land  in 
an  application  for  an  oil  and  gas  lease 
calls  for  established  points  and  lines  and 
lines  regularly  run  from  established  points, 
such  calls  prevail  over  inconsistent  courses 
and  distances  in  the  description  and  may 
be  sufficient  to  provide  an  adequate  de- 
scription of  the  land  applied  for. 

Where  an  application  for  an  oil  and  gas 
lease  may  have  been  intended  to  describe 
a  certain  tract  of  land  but  the  description 
is  adequate  to  cover  only  a  portion  of  the 
land,  a  new  application  complete  in  all 
respects  must  be  filed  for  the  omitted  land 
if  the  applicant  desires  a  lease  on  the  land. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  unsurveyed  land  which 
does  not  contain  the  statement  required 
by  a  departmental  regulation  as  to  the 
presence  of  settlers  on  the  land  is  defective 
and  will  accord  the  appellant  priority 
only  from  the  time  required  statement  is 
furnished. 

Ernest  W.  Sawyer,  Jr.,  Los  Angeles  087357 
(formerly  Sacramento  034552),  A-26573 
(Jan.  27,  1953) 

Where  an  administrative  requirement, 
which  is  not  prescribed  by  statute  or  de- 
partmental regulation,  is  imposed  upon  an 
applicant  for  oil  and  gas  lease  by  the  man- 
ager of  a  land  and  survey  office,  the  man- 
ager's requirement  may  be  waived  by  the 
manager  or  by  a  superior  officer  if  the 
application  is  still  pending. 

An  assertion  that,  for  a  period  of  time 
after  applying  for  an  oil  and  gas  lease  and 
before  a  lease  was  issued,  a  corporation 
was  suspended  because  of  failure  to  pay 
a  State  franchise  tax  does  not  affect  the 
validity  of  the  lease. 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

Maurice  T.  Leader,  Royal  Holding  Com- 
pany, Los  Angeles  076522,  086864,  A-26603 
(Feb.  4,  1953) 

Application  for  noncompetitive  Oil  and 
Gas  Leases. 

On  Feb.  3,  1952,  there  was  received  in 
the  office  of  the  Director  of  the  Bur.  of 
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Land  Management  a  withdrawal  by  Mr. 
Rubenstein  of  his  application. 
Irwin   Rubenstein,    Los    Angeles    089275, 
A-26668   (Feb.  10,  1953) 

Applications  for  Oil  and  Gas  Leases — 
Appeals  dismissed. 

William  Stanton  Phillips'  applications 
for  noncompetitive  oil  and  gas  leases  were 
rejected  under  the  provisions  of  sec.  17, 
Mineral  Leasing  Act,  on  lands  in  the  Los 
Padres  National  Forest. 

On  Apr.  13,  1953,  Mr.  Phillips  filed  a 
withdrawal  of  his  applications  and  of  his 
appeals  from  the  decisions  of  the  Director. 
William  Stanton  Phillips,  Los  Angeles 
081074,  081147,  A-26664,  A-26665  (Apr. 
29,  1953) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

When  an  applicant  withdraws  his  appli- 
cation the  appeal  is  dismissed. 
Thomas    Connell,    Los    Angeles    088294, 
Formerly  Sacramento  04093,  A-26644  (May 
19,  1953) 

Applications  for  Oil  and  Gas  Leases 
Rejected. 

An  appeal  will  be  dismissed  where  it  is 
withdrawn  by  the  appellant. 
Phyllis  H.  Hall,  Cameron  B.  Hall,  M.  L. 
Dickerson,  Anchorage  023121,  023119, 
023120,  A-26780,  A-26782  inc.  (Aug.  25, 
1953) 

Applications  for  Oil  and  Gas  Leases 
Rejected. 

An  appeal  involving  oil  and  gas  lease 
applications  will  be  dismissed  where,  after 
the  appeal  is  taken,  the  applications  are 
withdrawn. 

Pat  A.  McCormick,  et  al.,  BLM-A  017078— 
017085   (Calif.),  A-26850   (Aug.  27,  1953) 

Applications  for  Oil  and  Gas  Leases 
Rejected. 

The  leasing  of  public  lands  under  the 
Mineral  Leasing  Act  is  discretionary  with 
the  Department. 

Where  public  lands  are  under  considera- 
tion for  withdrawal,  it  is  proper  to  withhold 
action  on  applications  to  lease  the  lands  for 
oil  and  gas  purposes  until  the  Department 
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determines  whether  the  lands  shall  be  made 
available  for  such  leasing. 

The  rejection  of  applications  for  oil  and 
gas  leases  filed  prior  to  the  withdrawal  of 
public  lands  from  such  leasing  does  not 
deprive  the  applicants  of  any  rights. 

The  granting  of  an  opportunity  to  present 
oral  argument  before  the  Director  of  the 
Bur.  of  Land  Management  in  appeals  re- 
jecting applications  for  oil  and  gas  leases 
is  discretionary  with  the  Director. 

Where  lands  have  been  withdrawn  from 
oil  and  gas  leasing,  it  is  not  error  for  the 
Director  to  refuse  to  permit  oral  argument 
in  cases  where  applications  for  oil  and  gas 
leases  filed  prior  to  the  withdrawal  have 
been  rejected  by  the  Manager. 
Jack  Burton,  et  al,,  Las  Cruces  068498,  etc., 
A-26776  (Sept.  14,  1953) 

An  oil  and  gas  lease  application  was  cor- 
rectly rejected  where,  after  the  application 
was  filed,  the  land  was  withdrawn  from  all 
forms  of  appropriation  and  reserved  for 
the  use  of  the  Department  of  the  Army. 
Carlos  P.  Alexander,  New  Mexico  01468, 
A-26799  (Oct.  7,  1953) 

If  the  Dept.  of  Agriculture,  on  the  basis 
of  whose  recommendation  applications  for 
oil  and  gas  leases  on  lands  within  a  national 
forest  have  been  rejected,  thereafter  and 
before  an  appeal  to  the  Secretary  is  de- 
cided, withdraws  its  objections  to  the  issu- 
ance of  such  leases,  they  may  issue,  if  all 
else  is  found  to  be  regular. 
R.  C.  Glines,  S.  Seed  erg,  Los  Angeles  087964, 
formerly  Sac.  039963,  Los  Angeles  088128, 
formerly  Sac.  040645,  A-26658,  668c,  (Oct. 
21,  1953) 

An  application  for  an  oil  and  gas  lease 
for  acquired  lands,  which  is  filed  while  a 
prior  oil  and  gas  lease  is  still  outstanding, 
is  properly  rejected. 

The  fact  that  a  premature  application 
for  an  oil  and  gas  lease  is  not  rejected  prior 
to  the  expiration  by  the  operation  of  law  of 
a  previous  lease  does  not  remove  the  dis- 
ability from  the  premature  application 
upon  the  expiration  of  the  previous  lease. 
Sam  Unruh,  BLM-A  015796,  A-26803  (Oct. 
21,  1953) 
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Where  an  applicant  for  an  oil  and  gas 
lease  withdraws  his  application  while  his 
appeal  from  the  rejection  thereof  is  pend- 
ing, the  appeal  will  be  dismissed. 
Howard  Brawn,  New  Mexico  010478,  A- 
26919  (Feb.  15, 1954) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for 
is  being  used  by  the  Dept.  of  the  Army  as 
a  vehicle  test  area  and  the  withdrawal  of 
the  land  for  that  purpose  has  been  re- 
quested, and  where  operations  under  an 
oil  and  gas  lease  would  interfere  with  the 
use  of  the  land  by  the  Army. 
Grant  L.  Kyle,  Los  Angeles  091162,  A-26837 
(Mar.  26,  1954) 

Where  an  application  for  an  oil  and  gas 
lease  is  amended  to  include  land  omitted 
by  error,  it  is  effective  for  priority  pur- 
poses as  to  the  land  covered  by  the  amend- 
ment only  from  the  date  of  the  amendment. 

It  is  the  responsibility  of  the  applicant, 
not  the  land  office,  to  ascertain  that  the 
land  descriptions  in  an  oil  and  gas  lease 
application  describe  the  land  for  which  he 
intends  to  apply. 

D.  Miller,  New  Mexico  03099,  04833,  A- 
26854  (June  21, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  days  from  service  upon  the  ap- 
pellant of  the  decision  from  which  an 
appeal  is  taken. 

Where  several  applicants  are  waiting  to 
file  applications  when  a  land  office  opens  for 
business  and,  because  only  one  clerk  is  on 
duty,  the  applications  are  actually  received 
one  after  the  other,  the  applications  will 
be  deemed  to  have  been  simultaneously 
filed. 

Barbara  M.  Smoot,  Utah  06604,  06606,  A- 
26855  (June  21,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
with  the  Director,  Bureau  of  Land  Manage- 
ment, within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 
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An  application  for  an  oil  and  gas  lease 
on  land  included  in  a  desert  land  entry 
is  properly  rejected  where  there  is  no  evi- 
dence that  the  land  is  prospectively  valu- 
able for  oil  and  gas. 

Gerald  W.  Anderson,  Salt  Lake  011826,  A- 
26362  (June  30,  1954) 

An  application  for  an  oil  and  gas  lease 
filed  pursuant  to  the  act  of  May  21,  1930, 
for  lands  covered  by  a  right-of-way  ac- 
quired under  the  act  of  Mar.  3,  1875,  can 
be  granted  only  to  the  owner  or  transferee 
of  the  right-of-way. 

Edivin  Barrett,  Wyoming  04687,  A-26867 
(July  19,  1954) 

Where  the  Department  has  held  at  least 
three  times  that  there  is  no  hiatus  in  the 
public  land  surveys  in  a  certain  area,  it  is 
proper  to  reject  applications  for  oil  and  gas 
leases  based  upon  the  existence  of  such  a 
hiatus,  especially  where  the  applicant  of- 
fers no  factors  not  previously  considered 
by  the  Department  in  its  prior  rulings. 
Malcolm  McDuffie,  Los  Angeles  095111, 
095349,  A-26907  (Aug.  6,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  is  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead allowed  without  any  reservation  of 
the  oil  and  gas  deposits  to  the  Govt,  will 
be  rejected  if  the  available  information 
indicates  that  the  land  is  not  prospectively 
valuable  for  oil  or  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonmin- 
eral  entry  is  upon  the  applicant  for  an  oil 
and  gas  lease  on  such  land. 
George  H.  Waters,  et  al.,  Los  Angeles 
0104155,  A-26936  (Aug.  20,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
must  be  rejected  where  the  land  applied 
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for  has  been  patented  without  any  reserva- 
tion to  the  U.S.  of  the  oil  and  gas  deposits 
in  the  land. 

Bamberger  Company,   Utah  09673,  09699, 
A-26960  (Sept.  27,  1954) 

Where  part  of  an  oil  and  gas  lease  appli- 
cation is  rejected  by  the  Bur.  of  Land 
Management  on  the  ground  that  the  land 
involved  is  private  land  and,  therefore,  not 
subject  to  leasing  by  the  Govt,  and  on  ap- 
peal to  the  Secretary  of  the  Interior  evi- 
dence is  offered  which  tends  to  show  that 
the  land  was  acquired  by  the  U.S.  as  a 
result  of  a  condensation  suit  instituted  by 
the  U.S.,  the  case  will  be  remanded  to 
the  Bur.  of  Land  Management  for  further 
consideration. 

Vilas  P.  Sheldon,  BLM-A   02^3^5    (New 
Mexico),  A-26986  (Oct.  25, 1954) 
ASSIGNMENTS    OR    TRANSFERS 

Legislative  history  of  the  Act  of  August 
21,  1935,  amending  the  Mineral  Leasing 
Act  of  February  25,  1920,  with  respect  to 
evidence  of  a  Congressional  intent  to  place 
the  oil  and  gas  leasing  of  public  lands  on 
a  commercial  basis  designed  to  secure  for 
the  United  States  the  full  return  to  which 
it  is  entitled  as  the  owner  of  the  resources. 
Memorandum  (Mar.  21, 1944) 

Assignments  of  oil  and  gas  leases  filed 
prior  to  Aug.  8,  1946,  shall  be  approved 
effective  as  of  Sept.  1,  1946,  provided  such 
assignments  will  be  handled  on  the  same 
basis  as  those  filed  subsequent  to  such 
date. 
Memorandum  (Sept.  23, 1946) 

Oil  and  gas  protest  against  assignment 
discussed. 

Approval  of  assignment.  Scope  of  De- 
partment's authority. 

Approval  of  assignment.  Submission 
after  period  prescribed  by  regulation. 

Unit  agreement.  Inaction  of  operator. 
L.  N.  Hagood,  The  British-American  Oil 
Producing  Co.,  Sac.  033988  "N",  A-24391 
(Mar.  13,  1947) 

Sec.  7  of  the  Ute  Indian  jurisdictional 
act  of  June  28,  1938   (52  Stat.  1209),  is 
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amendatory  and  attorneys  acting  pur 
suant  to  that  statute  have  the  right  of  ac- J 
cess  to  departmental  records.  Affidavits  1 
stating  the  true  consideration  for  assign- I 
ments  of  oil  and  gas  leases  made  confi- 1 
dential  by  departmental  regulation  cannot  I 
be  excepted  from  the  application  of  the  l| 
jurisdictional  act. 

Right  of  Access  to  Departmental  Records  \ 
Pursuant    to    Utc   Indians   Jurisdictional 
Art.  M-34990  (Aug.  29,  1947) 

Application   for   repayment   of   oil   and  I 
gas  rental  denied;  payment  of  rental  re- 
quired. 

Trior  to  the  Mineral  Leasing  Act  amend- 
ment of  Aug.  8,  1946,  the  effective  date  of 
a  partial  assignment  of  an  oil  and  gas 
lease  was  a  matter  for  administrative  de- 
termination. 

Partial  assignment  of  noncompetitive  oil 
and  gas  lease  filed  prior  to  1946  amendment 
of  Mineral  Leasing  Act  is  approved  as  of 
the  date  of  filing  in  order  to  avoid 
prejudice  to  the  original  lessee  by  reason 
of  administrative  delay  in  the  processing 
and  approval  of  the  assignment. 

L.  B.  Hodges,  Las  Cruces  060J/37  "M",  A- 
25214  (June  14,  1948) 

Oil  and  Gas  Lease  Application — Assign- 
men  t<. 

The  mere  privilege  of  applying  for  and 
receiving  an  oil  and  gas  lease  is  not  as- 
signable. 

Oil  and  Gas  Lease  Applications — Adjudi- 
cations. 

The  Department  will  not  assume  juris- 
diction of  a  dispute  over  whether  per- 
sons other  than  the  applicant  for  a  lease 
have  an  interest  in  the  application. 

David  A.  Gustaveson,  Martin  H.  Heflin, 
David  Garrison  Berger,  Salt  Lake  City 
065552  "IP*,  A-24624  (July  6,  1948) 

In  accordance  with  current  administra- 
tive practice,  oil  and  gas  lease  assign- 
ments made  prior  to  Sept.  1.  1946,  will  be 
approved  as  of  that  date,  even  though  ac- 
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crued  rental  chargeable  to  the  original  les- 
see has  not  been  paid  in  full. 
!  Max  Friess,  et  al.,  Las  Cnwes  033171, 
063410,  063510,  063516,  063541,  063543, 
063544,  063545,  063548  "N"',  A-24501  (Oct. 
27,  1948) 

Refusal  to  consent  to  the  fissionable 
source  materials  reservation  may  not  be 
invoked  to  prevent  delivery  of  an  ap- 
proved assignment  of  interests  in  an  oil  and 
gas  lease. 

Continental  Oil  Company,  et  al.,  Billings 
017175 (a),  017173(0),  Cheyenne  044189 
br,  A-24574  (Nov.  22,  1948) 

The  portion  of  sec.  30(a)  of  the  Mineral 
Leasing  Act  which  provides  that  leases 
segregated  by  an  assignment  shall  continue 
in  force  for  not  less  than  two  years  after 
the  date  of  discovery  of  oil  or  gas  in  pay- 
ing quantities  upon  any  segregated  portion 
of  the  lands  originally  subject  to  the 
basic  lease  is  applicable  to  segregated 
leases  which  were  outstanding  on  Aug.  8, 
1946,  irrespective  of  whether  the  discovery 
was  made  before  or  after  Aug.  8,  1946. 
H.  H.  Howell,  Evanston  022951,  A-25852 
(Dec.  29,  1950) 

Where  an  application  for  approval  of 
a  partial  assignment  of  an  oil  and  gas 
lease  is  still  pending  after  the  date  on 
which  the  segregated  lease  resulting  from 
the  assignment  would  have  terminated  by 
operation  of  law,  the  question  of  approv- 
ing the  assignment  becomes  moot  and  the 
assignment  will  not  be  approved. 

The  mere  discovery  of  a  deposit  of  oil 
or  gas  capable  of  production  in  paying 
quantities  is  not  sufficient  to  extend  the 
term  of  a  lease  issued  pursuant  to  the 
Mineral  Leasing  Act  as  amended. 
Joseph  L.  Dunigan,  Las  Graces  050797, 
A-26148  (Aug.  15,  1951) 

An  attempted  assignment  of  an  oil  and 
gas  lease  is  ineffective  without  the  con- 
sent of  the  Secretary  of  the  Interior. 

One  who  has  no  interest  in  an  oil  and 
gas  lease  cannot  relinquish  the  lease. 

An  error  in  billing  one  lessee  under  an 
oil  and  gas  lease  for  rental  on  land  held 
by  another  does  not  affect  the  obligations 
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of  the  second  lessee  to  pay  the  rental  on 
his  lease. 

The  doctrine  of  ratification  is  applicable 
only  where  the  act  sought  to  be  ratified  was 
done  by  someone  who  held  himself  out  to 
the  third  party  as  an  agent  and  where 
the  third  party  intended  to  deal  with  the 
principal  through  the  agent  and  not  with 
the  agent  in  his  individual  capacity. 
Refund  of  Rentals  Paid  Under  Oil  and 
Gas  Lease,  M-36096  (Aug.  16,  1951) 

Under  sec.  30  of  the  original  Mineral 
Leasing  Act  of  1920,  the  approval  or  dis- 
approval of  an  assignment  of  an  oil  and 
gas  lease  was  discretionary  with  the  Sec- 
retary of  the  Interior;  and  a  proposed  as- 
signment of  a  lease  which  never  received 
the  approval  of  the  Secretary  was  ineffec- 
tive under  that  section. 

Under  sec.  30(a)  of  the  Mineral  Leas- 
ing Act,  as  amended  in  1946,  a  proposed 
assignment  of  an  oil  and  gas  lease  can- 
not take  effect  until  after  "three  original 
executed  counterparts  thereof"  have  been 
filed  in  the  proper  land  office. 

The  holder  of  an  ineffective  purported  as- 
signment of  an  oil  and  gas  lease  was  not 
"the  record  title  holder"  of  the  lease  and, 
accordingly,  was  not  eligible  for  a  prefer- 
ence-right lease  on  the  same  land  under 
sec.  1  of  the  act  of  July  29,  1942. 
Glen  E.  Petters,  Mont.  01360;  Billings 
038418,  A-26265  (May  27,  1952) 

Where  a  partial  assignment  of  an  oil 
and  gas  lease  has  been  approved,  the  seg- 
regated lease  created  by  the  assignment 
cannot  be  canceled  for  failure  to  pay  rent- 
als accrued  under  the  parent  lease  on 
lands  not  included  within  the  segregated 
lease. 

Big  Horn  Basin  Petroleum  Company.  Inc., 
et  al.,  Buffalo  019946,  019946-A,  A-26595, 
(Feb.  4,  1953) 

Under  sec.  30a  of  the  Mineral  Leasing 
Act  an  assignment  of  an  oil  and  gas  lease 
cannot  take  effect  unless  three  original  ex- 
ecuted counterparts  thereof  are  filed  in  the 
proper  land  office. 

A  photostatic  copy  of  an  instrument  of 
assignment,  not  authorized  by  the  assignor 
to  be  made,  is  not  an  "original  executed 
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counterpart"  within  the  meaning  of  sec.  30a 
of  the  Mineral  Leasing  Act. 

The  approval  by  the  manager  of  a  land 
and  survey  office  of  the  Bur.  of  Land  Man- 
agement of  an  assignment  of  an  oil  and 
gas  lease  will  be  cleared  from  the  record 
at  the  protest  of  the  purported  assignor 
where  only  one  original  executed  copy  of 
the  instrument  of  assignment  was  filed. 

The  courts  rather  than  the  Dept.  of  Inte- 
rior are  the  proper  forums  for  settlement 
of  controversies  over  equitable  rights  aris- 
ing from  assignments  of  public  land  oil  and 
gas  leases. 

David  L.  Mills,  New  Mexico  04111-A,  A- 
26949  (Sept.  27,  1954) 
BONDS 

Lease  bond  required.  Appeal  from  the 
General  Land  Office. 

E.  A.  Wight,  Billings  039120  "N",  A-24034 
(May  10, 1945) 

Where  a  regulation  requires  that  a 
nation-wide  oil  and  gas  bond  be  submitted 
on  a  certain  form,  a  bond  which  is  not  on 
that  form  and  which  varies  the  language 
of  the  form  will  not  be  accepted. 
Sinclair  Oil  and  Gas  Company,  A-26439 
(Sept.  18, 1952) 

Where  only  a  portion  of  the  lands  in- 
cluded in  an  oil  and  gas  lease  consists  of 
lands  on  which  homestead  patents  have  is- 
sued containing  a  reservation  of  oil  and 
gas  deposits  to  the  U.S.  under  the  act  of 
July  17,  1914,  the  lessee  may  properly  be 
required  to  furnish  a  bond  covering  all  the 
lands  in  the  lease  and  conditioned  upon 
compliance  with  all  the  terms  of  the  lease. 

Where  an  offer  of  an  oil  and  gas  lease 
was  canceled  and  the  case  closed  because 
of  error  in  failing  to  note  the  filing  of  an 
appeal  from  a  decision  requiring  that  the 
prospective  lessee  file  a  bond,  the  offer 
should  be  reinstated,  subject  to  compliance 
with  the  requirement  that  the  bond  be 
filed. 

The  issuance  of  a  lease  to  a  junior  ap- 
plicant on  lands  covered  by  a  proper  ap- 
plication filed  previously  by  one  qualified 
to  hold  a  lease  renders  the  lease  subject 
to  cancellation  as  to  the  lands  covered  by 
the  senior  application. 
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Where  an  application  for  a  patent  on  an 
oil  shale  placer  claim  conflicts  with  a  pre- 
viously filed  oil  and  gas  lease  application, 
the  least  application  should  be  suspended 
pending  disposition  of  the  application  for 
patent. 

D.  Miller,  Colorado  02^50,  A-26768  (Nov. 
12,  1953) 

CANCELLATION 

Motion  denied. 
Annie  L.  Hill  v.  N.  S.  Williams  &  T.  C. 
Liddell,  Las  Cruces  062812,  059866,  059584, 
032127  "N",  Mrs.  Jimmie  Saunders,  N.  S. 
Williams  &  T.  C.  Liddell,  A-24248,  A-24255 
(Apr.  30, 1947) 

Protest  Against  Issuance  of  Oil  and  Gas 
Lease  Dismissed. 

Barrett  protested  the  relinquishments 
and  cancellation  of  leases,  because,  as  he 
says,  he  gave  no  authority  to  Mulvaney. 
Barrett,  under  oath,  in  1931  advised  this 
Department  that  he  had  surrendered  to 
Mulvaney  all  his  interest  in  the  prospect- 
ing permit  which  gave  rise  to  the  later 
leases.  It  is  clear  that  at  the  time  of  the 
filing  of  the  assignment,  the  action  of  Bar- 
rett was  such  as  deliberately  to  lead  the 
rtment  to  believe  that  it  was  thence- 
forth dealing  with  Mulvaney  acting  solely 
on  his  behalf  and  certainly  not  on  behalf 
of  Barrett ;  he  may  not  now  impeach  such 
actions. 

It  may  also  be  noted  that  the  leases,  even 
had  they  run  their  full  courses,  would  have 
expired  on  Dec.  31r  1944,  prior  to  the  filing 
of  Barrett's  protest.  In  addition,  Barrett's 
appeal  in  this  matter  was  filed  approxi- 
mately 4  months  late. 

Vincent  Mulvaney,  Lessee,  Edwin  Barrett, 
Protestant,  Cheyenne  0U216,  065028  "A7", 
A-24581  (July  7, 1947) 

When  a  noncompetitive  oil  and  gas  lease 
is  issued  to  one  person  on  land  for  which 
a  final  certificate,  with  no  reservation  of 
oil  and  gas  deposits  to  the  U.S.,  has  previ- 
ously been  issued  to  another  person  under 
the  desert  land  law,  and  when  a  patent, 
with  no  reservation  of  oil  and  gas  deposits, 
is  issued  to  the  second  person  after  the 
issuance  of  the  oil  and  gas  lease,  the  lease 
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must  be  canceled  as  to  the  land  covered  by 
the  patent. 

J.  U.  Falke,  Las  Gruces  065S50,  A-25871 
(Aug.  16, 1950) 

In  order  to  cancel  a  noncompetitive  oil 
and  gas  lease,  there  must  be  an  overt  act 
of  cancellation  by  a  competent  official 
after  notice  has  been  given  to  the  lessee 
and  a  minimum  30-day  period  has  elapsed 
following  the  receipt  of  the  notice  by  the 
lessee. 

A  notice  to  a  lessee  that  the  Department 
is  considering  the  cancellation  of  an  oil 
and  gas  lease,  or  that  the  Department  in- 
tends to  cancel  the  lease  at  a  future  date 
without  further  notice  if  a  stated  require- 
ment is  not  met,  does  not  have  the  effect 
of  actually  canceling  the  lease. 

A  relinquishment  or  surrender  of  an  oil 
and  gas  lease  which  was  mailed  to  the 
land  office,  but  which  was  not  received 
by  the  land  office,  was  ineffective  to  ter- 
minate the  lease. 

Accrued  rentals  which  are  owing  to  the 
U.S.  cannot  be  waived  by  this  Department. 
Rena  Mae  Baker,  Santa  Fe  011122, 
A-25963  (Feb.  5,  1951) 

An  application  for  an  oil  and  gas  lease 
which  is  filed  prior  to  the  noting  of  the 
cancellation  of  a  previous  lease  on  the 
tract  books  in  the  district  land  office,  or  on 
the  tract  books  of  the  Bur.  of  Land  Manage- 
ment in  Washington,  D.C.,  if  there  is  no 
district  land  office,  must  be  rejected. 
David  C.  Colony,  BLM  018626,  A-26175 
(Apr.  26,  1951) 

An  appellant  in  a  proceeding  before  the 
Department  has  no  standing  to  complain 
of  wrongs  allegedly  done  by  the  Depart- 
ment to  third  parties. 

Where  a  notice  states  that  applications 
for  a  noncompetitive  oil  and  gas  lease  filed 
in  a  land  office  by  a  specified  time  will  be 
regarded  as  simultaneous  filings,  only  those 
applications  actually  received  in  the  office 
within  the  period  specified  come  within 
the  scope  of  the  notice ;  and  it  is  not  suf- 
ficient that  an  application  was  mailed  in 
ample  time  to  have  reached  the  office  prior 
to  the  deadline  under  ordinary  circum- 
stances. 
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The  Secretary  could  issue  a  regulation 
under  which  it  would  not  be  permissible  for 
a  corporation  and  its  principal  stockhold- 
ers to  submit  separate  applications  pur- 
suant to  a  notice  permitting  the  simul- 
taneous filing  of  applications  for  a  non- 
competitive oil  and  gas  lease. 

The  Secretary's  authority  to  cancel  an 
existing  oil  and  gas  lease  extends  only 
to  situations  where  the  lessee  has  failed  to 
comply  with  the  lease,  or  the  lease  was 
obtained  in  contravention  of  some  statu- 
tory provision  or  departmental  regulation 
or  under  circumstances  providing  grounds 
whereby  a  contractual  relationship  be- 
tween private  parties  could  be  canceled. 

Where  an  applicant  for  a  noncompetitive 
oil  and  gas  lease  fails  to  set  out  in  the 
application  information  concerning  his 
interest  in  Federal  oil  and  gas  leases  held 
by  a  corporation  of  which  he  is  a  stock- 
holder, his  application  is  defective ;  but  a 
lease  issued  on  such  an  application  will 
not  be  canceled  where  the  lessee  is  actually 
within  the  acreage  limitation  prescribed 
by  law  and  there  is  nothing  to  indicate 
that  the  omission  was  due  to  fraudulent 
concealment. 

Annie  L.  Hill,  et  al.  v.  E.  A.  Culoertson,  Las 
Cruces  066185,  066186,  066251,  066739, 
066839,  066840,  067058.  Oil  and  Gas  Lease, 
Las  Cruces  066433,  A-26150,  A-26157  (Aug. 
13,  1951) 

The  Secretary  of  the  Interior,  or  his  au- 
thorized representative,  may  rule  directly 
upon  an  appeal  taken  from  a  decision  of 
a  manager  of  a  land  office  to  the  Director 
of  the  Bur.  of  Land  Management  without 
waiting  for  a  decision  on  the  appeal  by  the 
Director  and  a  subsequent  appeal  from  the 
Director's  decision. 

The  holder  of  an  operating  agreement 
entered  into  with  an  oil  and  gas  lessee  is 
not  entitled  to  receive  notice  from  the 
Department  of  a  proposed  cancellation  of 
the  lease  even  though  by  the  terms  of  the 
operating  agreement  the  operator  has  been 
appointed  by  the  lessee  as  the  lessee's 
attorney-in-fact  to  take  actions  before  the 
Department  in  connection  with  the  mainte- 
nance of  the  lease. 
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The  sending  of  a  rental  payment  on  an 
oil  and  gas  lease  through  the  U.S.  mails 
does  not  constitute  a  delivery  of  the  rental 
payment  if  not  actually  received  in  the  land 
office. 

Where  a  noncompetitive  oil  and  gas 
lease  has  been  properly  canceled  by  the 
Department  for  nonpayment  of  rental,  the 
land  is  opened  to  further  oil  and  gas  leas- 
ing, and  an  application  for  a  lease  on  the 
land  is  filed,  the  Secretary  has  no  author- 
ity to  grant  a  subsequently  filed  applica- 
tion by  the  lessee  for  the  reinstatement  of 
the  canceled  lease. 

Theora  A.  Gerry,  Lexa  Oil  Corporation, 
Buffalo  039260,  Wyoming  0/f598,  A-26319 
(Oct.  5,  1951) 

The  payment  of  rent  for  the  fourth  and 
fifth  lease  years  under  an  oil  and  gas  lease 
was  properly  required  although  the  lease 
had  since  been  terminated  by  operation  of 
law. 

The  cancellation  of  an  oil  and  gas  lease 
because  of  the  failure  of  the  lessee  to  pay 
the  4th  year's  rental  does  not  relieve  the 
former  lessee  from  the  obligation  to  pay 
that  rental. 

Fred  A.  Brinker,  Floyd  C.  Johnson,  A- 
26266  (Oct.  24, 1951) 

Where  the  members  of  an  association 
enter  into  an  arrangement  whereby  the 
association  is  to  secure  individuals  to  file, 
through  the  association,  applications  for 
noncompetitive  oil  and  gas  leases  on  lands 
selected  by  the  association,  and  where, 
under  powers  of  attorney  given  by  the 
nominal  applicants  to  the  association,  the 
latter  is  to  exercise  practically  complete 
control  over  the  leases  to  be  obtained  under 
the  applications  and  is  to  receive  the 
major  benefits  to  be  derived  from  the 
leases,  the  members  of  the  association, 
rather  than  the  applicants,  are  the  real 
parties  in  interest  with  respect  to  such 
applications  and  leases. 

The  concealment  from  the  Department 
of  the  fact  that  the  members  of  an  associa- 
tion are  the  real  parties  in  interest  respect- 
ing applications  for  noncompetitive  oil  and 
gas  leases  filed  under  a  plan  whereby  the 
association  is  to  obtain,  and  does  not  ob- 
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tain,  effective  control  over  leased  land 
greatly  in  excess  of  the  maximum  acreage 
permitted  an  association  by  law  warrants 
the  cancellation  of  leases  obtained  pur- 
suant to  the  plan. 

Antonio  DiRocco,  et  al.,  Salt  Lake  City 
01975,  etc.,  A-26434  (July  11,  1952) 

A  noncompetitive  oil  and  gas  lease  is 
properly  canceled  as  to  any  land  included 
in  the  lease  which  was  known  to  be  sit- 
uated on  the  known  geological  structure 
of  a  producing  oil  or  gas  field  prior  to  the 
filing  of  the  application  for  the  lease. 
Wm.  ^Yostcnl)cr<J.  Wyoming  04552,  A-26450 
(Sept..-,.  L952) 

An  application  for  an  oil  and  gas  lease 
which  Ls  filed  prior  to  the  noting  on  the 
appropriate  tract  book  of  the  cancellation 
or  relinquishment  of  a  previous  oil  and 
gas  lease  on  the  same  land  must  be 
rejected. 

The  fact  that  a  premature  application 
is  not  rejected  prior  to  the  notation  of  the 
cancellation  or  relinquishment  of  the 
previous  Lease  on  the  tract  book  does  not 
remove  the  disability  from  the  premature 
application  upon  such  notation  being  made. 
George  />'.  Friden,  Utah  02930,  A-20402 
(Oct.  8,  1902) 

Where  an  oil  and  gas  lease  was  erro- 
neously issued  by  a  field  official  on  land 
which  had  been  withdrawn  by  the  Secre- 
tary for  the  use  of  the  Air  Force  before 
the  issuance  of  the  lease,  it  must  be  can- 
celed, because  there  was  no  authority  to 
issue  it. 

Eugene  Robert  Massow,  Los  Angeles 
081612,  A-26524  (Dec.  8,  1952) 

The  submission  with  an  application  for 
an  oil  and  gas  lease  of  a  check  which  is 
not  honored,  but  is  returned  marked  "In- 
sufficient Funds"  does  not  constitute  a 
payment  in  support  of  the  application. 

An  application  for  an  oil  and  gas  lease 
has  priority  only  from  the  date  on  which 
the  required  supporting  payment  is 
tendered. 

A  canceled  oil  and  gas  lease  may,  under 
proper  circumstances,  be  reinstated  prior 
to  the  filing  of  an  effective  conflicting  ap- 
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plication  for  an  oil  and  gas  lease  on  the 
same  land. 

J.  Martin  Davis,  et  al.,  Evanston  024878, 
Wyoming  011556,  A-2G564  (Jan.  12,  1953) 

An  amendment  of  a  regulation  governing 
the  issuance  of  future  interest  oil  and  gas 
leases  will  not  be  applied  retroactively  to 
the  detriment  of  one  Whose  application 
was  filed  before  the  effective  date  of  the 
amendment  and  to  whom  a  lease  was 
thereafter  issued  without  a  requirement 
that  he  comply  with  the  amended  regula- 
tion. 

An  oil  and  gas  lease  cannot  be  canceled 
where  the  lease  was  issued  to  the  first 
qualified  applicant  who  submitted  a  proper 
application  therefor,  and  Where  the  issu- 
ance of  the  lease  was  not  in  violation  of 
any  statutory  or  regulatory  provision. 
8.  J.  Hooper,  Humble  Oil  and  Refining  Co., 
BLM-A  022727,  031684,  A-26861  (Mar.  12, 
1954) 

A  lessee  under  the  Mineral  Leasing  Act 
need  not  be  given  notice  of  the  accrual  of 
rental  before  he  can  be  held  liable  therefor. 

A  lessee  under  the  Mineral  Leasing  Act 
remains  liable  for  the  full  year's  accrued 
rental  despite  cancellation  of  the  lease  dur- 
ing the  year  for  which  the  rental  accrued 
in  advance. 

Advance  rental  accrued  under  an  oil  and 
gas  lease  issued  under  sec.  17  of  the  Min- 
eral Leasing  Act  is  a  debt  due  to  the  U.S., 
and  neither  the  Bur.  of  Land  Management 
nor  any  of  its  employees  has  authority  to 
compromise  it. 

The  act  of  Nov.  28,  1943,  which  autho- 
rizes the  Secretary  of  the  Interior  under 
certain  circumstances  to  accept  a  pro  rata 
portion  of  the  rental  accrued  under  a  min- 
eral lease  where  a  surrender  is  filed  sub- 
sequent to  accrual  but  prior  to  payment, 
has  no  application  to  a  case  where  such 
a  lease  was  canceled  for  nonpayment  of 
rent  before  any  surrender  was  filed. 
D.  J.  Marshall,  Buffalo  040797,  A-26846 
(May  6,  1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
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for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions 
of    the    Director    of    the    Bur.    of    Land 
Management. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  it  is  not  filed  within  the  time 
prescribed  by  the  Department's  Rules  of 
Practice. 

Where  an  application  for  an  oil  and  gas 
lease  is  filed  on  a  form  used  for  applica- 
tions for  leases  on  public  lands,  but  the 
application  clearly  describes  the  lands  as 
acquired  lands  and  an  acquired  lands 
lease  is  issued  to  the  applicant,  it  is  neces- 
sary to  cancel  an  acquired  lands  lease  for 
the  same  land  which  was  previously  issued 
to  a  junior  applicant  for  the  land. 
R.  L.  Grady,  BLM-A  021652,  021645, 
A-26903  (Aug.  31,  1954) 

COMMUNITIZATION   AGREEMENTS 

Recommending  approval  of  oil  and  gas 
communitization  agreements  despite  provi- 
sion to  which  Indian  Office  objects. 
Memorandum  (Nov.  25, 1943) 

COMPENSATORY  ROYALTY 

Appeal  from  the  order  of  the  Oil  and 
Gas   Supervisor   at  Casper,  Wyoming,  to 
pay  compensatory  royalty. 
Sinclair  Wyoming  Oil  Co.  GS-8-OdG,  Lost 
Soldier  Field,  Wyoming  (Nov.  14,  1945) 

Appeal  from  the  order  of  the  Oil  and  Gas 
Supervisor,  Casper,  Wyoming,  to  pay  com- 
pensatory royalty. 

The  Carter  Oil  Company,  Minnelusa 
Oil  Corp.,  Appellants,  Lease  Billings 
017175(b),  Elk  Basin  Field,  Montana,  GS- 
ll-O&G  (May  2,  1946) 

Oil  and  Gas  lease.  Compensatory  royal- 
ties pending  issuance  of  renewal  lease. 

Order  of  the  supervisor  to  pay  compen- 
satory royalties  made  before  issuance  of 
renewal  lease.  Held  proper  in  the  circum- 
stances of  the  particular  case  where,  dur- 
ing period  following  expiration  of  the  orig- 
inal lease  and  prior  to  the  issuance  of  the 
renewal  lease,  the  record  owners  clearly 
continued  to  be  recognized  as  subject  to 
the  obligations  of  the  lessees  and  acqui- 
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esced  unequivocally  in  such   recognition, 
and  where  the  renewal  lease  was  issued  ret- 
roactively so  as  to  cover  said  intervening 
period. 

Sinclair    Wyoming    Oil     Co.,     Cheyenne 
029630(a),  A-24269  (Jan.  6,  1947) 

Compensatory  royalty  paid  on  a  five-year 
oil  and  gas  lease  only  during  the  period 
of  its  extension  under  the  act  of  Dec.  22, 
1943,  as  amended  (57  Stat.  608,  58  Stat. 
755,  and  59  Stat.  587),  does  not  constitute 
the  payment  of  compensatory  royalty  dur- 
ing the  primary  term  of  the  lease  and  con- 
sequently does  not  operate  to  extend  the 
lease  under  the  provisions  of  sec.  17  of  the 
Mineral  Leasing  Act,  as  amended  in  1946 
(60  Stat.  950,  30  U.S.C.  226). 
R.  0.  Roy,  GLO  06360  T,  A-24660  (Jan. 
13,  1948) 

Extension  of  oil  and  gas  leases  by  pay- 
ment of  compensatory  royalty. 

Under  sec.  17  of  the  Mineral  Leasing  Act, 
as  amended,  an  oil  and  gas  lease  for  which 
compensatory  royalty  is  being  paid  will 
be  extended  beyond  the  expiration  of  its 
primary  term  only  so  long  as  such  royalty 
payments  are  continued. 
Solicitor's  Opinion,  M-35046  (Dec.  24, 
1948) 

Order  to  pay  compensatory  royalty.  Ap- 
peal from  the  Geological  Survey. 

It  is  proper  to  assess  compensatory 
royalty  upon  the  failure  of  an  oil  and  gas 
lessee  to  commence  the  drilling  of  an  off- 
set well  within  the  time  allowed  by  the 
oil  and  gas  supervisor. 

When  well-spacing  regulations  of  the 
Petroleum  Administrator  for  War  pro- 
vided for  his  permitting  exceptions  from 
his  requirements  and  when  an  oil  and  gas 
lessee  failed  to  apply  for  such  an  excep- 
tion within  the  30-day  period  allowed  to 
commence  the  drilling  of  an  offset  well,  the 
lessee  will  not  be  excused  from  the  payment 
of  the  resulting  compensatory  royalty  due 
to  failure  to  drill  because  such  drilling 
might  have  been  inconsistent  with  such 
requirements. 

Stanolind  Oil  and  Gas  Company,  GS-U- 
O&G— Billings  0381 U,  A-24815  (Mar.  18, 
1949) 
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COMPENSATORY  ROYALTY— Continued 

Land  should  be  considered  to  be  within 
the  known  geologic  structure  of  a  produc- 
ing oil  or  gas  field  when  compensatory 
royalty  is  charged  and  paid  for  the  drain- 
age of  oil  or  gas  from  such  land  by  a  pro- 
ducing well  on  adjoining  land. 

It  was  formerly  the  practice  of  the  De- 
partment, when  a  prospecting  permit  em- 
bracing land  partly  within  and  partly  out- 
side of  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  was  exchanged 
for  a  lease,  pursuant  to  sec.  13  of  the  Min- 
eral Leasing  Act,  to  issue  a  10-year  lease 
for  the  portion  of  the  land  on  the  produc- 
ing structure  and  to  issue  a  separate  5- 
year  lease  for  the  portion  not  on  the  pro- 
ducing structure. 

Hugo  Giomi,  Santa  Fe  078042,  065588,  A- 
25672    (Nov.  21,  1949) 

From  the  decision  of  the  Acting  Commis- 
sioner of  Indian  Affairs  concerning  the 
liability  of  the  appellant  for  compensa- 
tory royalties  resulting  from  their  failure 
to  drill  an  offset  well  on  the  allotment  of 
Susie  Enos,  deceased  Shoshone  Indian. 

Special  Committee  affirms  decision  that 
lease  require  drilling  of  offset  wells  even 
though  the  location  may  be  far  from  divid- 
ing line. 

Appeal  of  the  Superior  Oil  Company,  IA- 
67  (Feb.  26,  1952) 

COMPETITIVE   LEASES 

Lands  within  the  limits  of  any  known 
geologic  structure  of  a  producing  oil  or 
gas  field  must  be  leased  by  competitive  bid- 
ding. The  question  as  to  whether  particular 
lands  are  within  or  outside  "productive 
limits  of  an  oil  or  gas  deposit"  as  deter- 
mined by  the  Department  under  sec.  17(a) 
of  the  Mineral  Leasing  Act,  as  added  by 
sec.  4  of  the  act  of  Aug.  8,  1946  (60  Stat. 
950) ,  is  relevant  only  to  the  amount  of  roy- 
alty rates  to  be  charged  in  certain  leases 
and  does  not  affect  the  requirement  that 
lands  within  the  limits  of  a  known  geo- 
logic structure  of  a  producing  oil  and  gas 
field  be  issued  by  competitive  bidding. 
Lands  within  the  latter  limits  may  be  out- 
side the  former  limits. 
S.  M.  Reynolds,  Los  Angeles  065091  "N", 
A-24611    (June  19,  1947) 
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COMPETITIVE  LEASES— Continued 
A  petition  for  consolidation  of  two  oil 
and  gas  leases,  issued  after  competitive 
bidding,  will  be  granted  when  objection  to 
consolidation,  made  by  Geological  Survey, 
has  been  withdrawn. 

Cities    Service    Oil    Co.,    Buffalo    089090, 
089092  "N",  A-24573  (Dec.  12, 1947) 

Lands  which  on  the  date  of  the  filing  of 
an  application  for  an  oil  and  gas  lease  are 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  must  be  offered 
for  lease  by  competitive  bidding,  pursuant 
to  sec.  17  of  the  Mineral  Leasing  Act. 
C.  H.  Storms,  Cheyenne  069255  "N", 
A-25538  (Nov.  5, 1948) 

Under  the  provisions  of  the  act  of  May 
11,  1938,  the  tribal  lands  of  the  Pueblo  of 
Laguna  cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  except  upon  the  basis 
of  competitive  bidding  after  notice  and 
advertisement. 

The  constitution  of  the  Pueblo  of  La- 
guna, adopted  pursuant  to  the  provisions 
of  the  Indian  Reorganization  Act,  does  not 
purport  to  dispense  with  the  statutory  re- 
quirement of  competitive  bidding  in  con- 
nection with  the  issuance  of  oil  and  gas 
leases  on  tribal  lands. 

The  provisions  of  a  constitution  adopted 
by  an  Indian  tribe  pursuant  to  sec.  10  of 
the  Indian  Reorganization  Act  cannot  dis- 
regard or  dispense  with  the  positive  re- 
quirements of  an  act  of  Congress  with 
respect  to  the  leasing  of  tribal  lands  for 
mining  purposes. 

The  unrestricted  power  to  lease  tribal 
lands  for  mining  purposes  may  be  con- 
ferred on  an  Indian  tribe  only  by  a  charter 
of  incorporation  issued  to  the  tribe  pur- 
suant to  sec.  17  of  the  Indian  Reorganiza- 
tion Act. 

Leasing  of  Lands  by  the  Pueblo  of  Laguna 
for  Oil  and  Gas  Development,  M-36040 
(July  5, 1950) 

The  Secretary  of  the  Interior  has  au- 
thority to  issue  an  order  assenting  to  a 
suspension  of  operations  and  production 
on  an  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act,  with  a  consequent 
extension  of  the  lease  term,  only  when  such 
action  is  in  the  interest  of  conservation. 


OIL  AND  GAS  LEASES— Continued 
COMPETITIVE  LEASES— Continued 
It  would  not  be  in  the  interest  of  con- 
servation for  the  Department  to  order  a 
suspension  of  operations  and  production 
on  oil  and  gas  leases  for  the  purpose  of 
extending    the    lease    terms    to    give    the 
lessee  an  opportunity  to  join  in  a  unit  plan 
of  operation,  when,  due  to  the  fact  that 
a  portion  of  the  field  indispensable  to  in- 
clusion in  such  a  plan  is  covered  by  valid 
oil  placer  claims,  it  is  entirely  conjectural 
whether  such  a  plan  can  ever  be  adopted. 
Continental  Oil  Company,  Denver  054499, 
05It500,  054501,  A-2G537  (Nov.  6,  1953) 
DESCRIPTION  OF  LAND 

On  appeal  from  a  decision  partially  re- 
jecting an  oil  and  gas  lease  application, 
because  some  of  the  lands  involved  were 
part  of  a  navigable  body  of  water,  and, 
hence,  not  "public  land,"  held  that  the  case 
should  be  remanded  for  a  field  investiga- 
tion of  the  character  of  the  land  and  for 
appropriate  disposition  in  the  light  of  the 
results. 

J.  W.  Holsey,  BLM  018687,  A-25536  (Nov. 
4,  1948) 

If  a  description  of  unsurveyed  land  in  an 
application  for  an  oil  and  gas  lease  calls 
for  established  points  and  lines  and  lines 
regularly  run  from  established  points,  such 
calls  prevail  over  inconsistent  courses  and 
distances  in  the  description  and  may  be 
sufficient  to  provide  an  adequate  descrip- 
tion of  the  land  applied  for. 

Where  an  application  for  an  oil  and  gas 
lease  may  have  been  intended  to  describe 
a  certain  tract  of  land  but  the  description 
is  adequate  to  cover  only  a  portion  of  the 
land,  a  new  application  complete  in  all  re- 
spects must  be  filed  for  the  omitted  land  if 
the  applicant  desires  a  lease  on  the  land. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  unsurveyed  land  which 
does  not  contain  the  statement  required  by 
a  departmental  regulation  as  to  the  pres- 
ence of  settlers  on  the  land  is  defective  and 
will  accord  the  appellant  priority  only  from 
the  time  required  statement  is  furnished. 
Ernest  W.  Sawyer,  Jr.,  Los  Angeles  087357 
(formerly  Sacramento  034552),  A-26573 
(Jan.  27, 1953) 
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DESCRIPTION  OF  LAND— Continued 
Where  there  appears  to  be  an  error  in 
the  description  of  lands  dealt  with  in  a 
decision  of  the  Bur.  of  Land  Management 
and  when  the  records  before  the  Depart- 
ment on  appeal  do  not  indicate  whether 
certain  tracts  of  land  were  available  for 
noncompetitive  oil  and  gas  leasing  when  a 
lease  offer  was  made,  the  case  will  be  re- 
manded to  the  Bur.  of  Land  Management 
for  further  consideration. 
J.  E.  Spaulding,  Colorado  0Jf657,  A-26929 
(Aug.  20,  1954) 

DEVELOPMENT  CONTRACTS 

Application  for  waiver  of  rental  rejected. 
A  waiver  of  rental  on  an  oil  and  gas 
lease  will  not  be  granted  as  a  matter  of 
course  but  only  on  a  clear  showing  that  it 
will  encourage  the  greatest  ultimate  re- 
covery of  oil  or  gas  and  that  it  is  in  the 
interest  of  conservation  of  natural  re- 
sources, and  only  where  it  is  necessary  to 
promote  development,  or  where  the  lease 
cannot  be  successfully  operated  under  the 
terms  provided  therein,  as  determined  by 
the  Secretary  of  the  Interior. 
Alex  Liska,  Anchorage  08290  "N",  A-24491 
(Dec.  11,  1946) 

With  respect  to  lands  the  mineral  func- 
tions over  which  were  transferred  from  the 
Dept.  of  Agriculture  to  the  Secretary  by 
sec.  402  of  Reorganization  Plan  No.  3  of 
1946,  the  Secretary  of  the  Interior  has  au- 
thority to  issue  oil  and  gas  leases  which 
permit  immediate  development  of  the 
minerals. 

Authority  to  Issue  Oil  and  Gas  Leases  Un- 
der Section  Jf02  of  Reorganization  Plan  No. 
3  of  1946,  M-34867,  M-38198  (May  2,  1947) 

In  exercising  the  implied  or  inherent  ex- 
ecutive authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is  deemed 
necessary  for  the  purpose  of  protecting  the 
property  and  interests  of  the  U.S.,  the  Sec- 
retary of  the  Interior  is  not  required,  as  a 
matter  of  law,  to  recognize  the  equities  of 
those  persons  who  have  heretofore  been 
engaged  in  the  development  of  oil  and  gas 
deposits  within  such  lands  under  leases 
granted  by  the  respective  coastal  States. 


OIL  AND  GAS  LEASES — Continued 

DEVELOPMENT  CONTRACTS— Continued 

The  responsibility  of  the  Secretary  of  the 
Interior  under  E.O.  No.  9633  includes  the 
duty  of  attempting  to  collect  damages  from 
persons  who  have  committed  trespasses  on 
submerged  coastal  lands  by  way  of  oil  and 
gas  operations  under  State  leases,  unless 
the  Congress  enacts  legislation  forgiving 
such  trespasses,  in  whole  or  in  part. 

Submerged  Coastal  Lands,  M-36042  (June 
29,  1950) 

Under  the  provisions  of  the  act  of  May 
11,  1938,  the  tribal  lands  of  the  Pueblo  of 
Laguna  cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  except  upon  the  basis 
of  competitive  bidding  after  notice  and 
advertisement. 

The  constitution  of  the  Pueblo  of  Laguna, 
adopted  pursuant  to  the  provisions  of  the 
Indian  Reorganization  Act,  does  not  pur- 
port to  dispense  with  the  statutory  require- 
ment of  competitive  bidding  in  connection 
with  the  issuance  of  oil  and  gas  leases  on 
tribal  lands. 

The  provisions  of  a  constitution  adopted 
by  an  Indian  tribe  pursuant  to  sec.  16  of 
the  Indian  Reorganization  Act  cannot  dis- 
regard or  dispense  with  the  positive  re- 
quirements of  an  act  of  Congress  with  re- 
spect to  the  leasing  of  tribal  lands  for  min- 
ing purposes. 

The  unrestricted  power  to  lease  tribal 
lands  for  mining  purposes  may  be  con- 
ferred on  an  Indian  tribe  only  by  a  char- 
ter of  incorporation  issued  to  the  tribe 
pursuant  to  sec.  17  of  the  Indian  Reor- 
ganization Act. 

Leasing  of  Lands  by  the  Pueblo  of  Laguna 
for  Oil  and  Gas  Development,  M-36040 
(July5,  1950) 

An  oil  and  gas  lease  application  for 
lands  within  the  San  Pedro  Parks  Wild 
Area,  an  area  reserved  for  the  preserva- 
tion of  wilderness  conditions,  was  properly 
rejected  where  the  exploration  and  devel- 
opment of  the  land  under  an  oil  and  gas 
lease  would  interfere  with  the  manage- 
ment and  use  of  the  area  for  wilderness 
purposes. 

Harry  O.  Morris,  New  Mexico  01  J/ 17,  A- 
26390  (Jan.  9,  1953) 
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DISCOVERY 

Where  an  application  for  royalty  bene- 
fits under  the  act  of  Dec.  24,  1942,  was  re- 
jected for  the  reason  that  the  evidence 
then  available  indicated  that  no  discovery 
of  a  new  oil  or  gas  deposit  or  field  had  been 
made,  and  subsequently  developed  evi- 
dence clearly  establishes  that  a  discovery 
of  a  new  deposit  or  field  had  in  fact  been 
made  by  the  applicant,  the  earlier  action  of 
the  Department  will  be  reconsidered  and 
corrected. 

Continental  Oil  Company,  Cheyenne  06Jf7J{l, 
A-24200  (May  11,  1950) 

The  portion  of  sec.  30(a)  of  the  Mineral 
Leasing  Act  which  provides  that  leases 
segregated  by  an  assignment  shall  con- 
tinue in  force  for  not  less  than  two  years 
after  the  date  of  discovery  of  oil  or  gas  in 
paying  quantities  upon  any  segregated 
portion  of  the  lands  originally  subject  to 
the  basic  lease  is  applicable  to  segregated 
leases  which  were  outstanding  on  Aug.  8, 
1946,  irrespective  of  whether  the  discovery 
was  made  before  or  after  Aug.  8,  1946. 
H.  H.  Howell,  Evanston  022951,  A-25852 
(Dec.  29,  1950) 

Where  an  application  for  approval  of  a 
partial  assignment  of  an  oil  and  gas  lease 
is  still  pending  after  the  date  on  which  the 
segregated  lease  resulting  from  the  as- 
signment would  have  terminated  by  opera- 
tion of  law,  the  question  of  approving  the 
assignment  becomes  moot  and  the  assign- 
ment will  not  be  approved. 

The  mere  discovery  of  a  deposit  of  oil 
or  gas  capable  of  production  in  paying 
quantities  is  not  sufficient  to  extend  the 
term  of  a  lease  issued  pursuant  to  the 
Mineral  Leasing  Act  as  amended. 
Joseph  L.  Dunigan,  Las  Cruces  050797, 
A-26148  (Aug.  15,  1951) 

An  oil  placer  mining  claim  located  prior 
to  the  enactment  of  the  Mineral  Leasing 
Act  survived  after  Feb.  25,  1920,  if,  and 
only  if,  the  claim  was  a  valid  one  on  that 
date. 

The  validity  of  an  oil  placer  mining 
claim  as  of  Feb.  25,  1920,  depended  on 
whether  a  valuable  deposit  of  oil  or  gas 
had  been  discovered  on  the  claim  prior  to 
that  date  or,  if  not,  whether  work  lead- 
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DISCOVERY— Continued 
ing    to    discovery    was    being    diligently 
prosecuted  on   that   date  and  was   there- 
after continued  with  diligence  to  the  dis- 
covery of  a  valuable  oil  or  gas  deposit. 

The  test  to  be  used  in  determining 
whether  a  deposit  of  oil  or  gas  discovered 
on  an  oil  placer  mining  claim  was  valuable 
is  whether  it  was  such  a  deposit  as  would 
have  justified  a  person  of  ordinary  pru- 
dence in  the  future  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  oil  or  gas  operation  on  the  claim. 

A  record  which  merely  shows  that  a 
"Small  flow  of  gas"  was  encountered  in  a 
well  drilled  on  an  oil  placer  mining  claim 
does  not  provide  an  adequate  factual  ba  is 
upon  which  to  make  a  definite  finding  as 
to  whether  the  discovery  was  such  as 
would  have  justified  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  gas  operation  on  the  claim. 
United  States  v.  The  Ohio  Oil  Company, 
et  al.,  Buffalo  21/f058.  Contest  No.  Jf5,  A- 
26479  (Oct.  31,  1952) 

Where  adverse  proceedings  are  brought 
by  the  Govt,  against  a  gas  placer  mining 
claim  on  the  ground  of  lack  of  discovery 
and  claimant  submits  uncontroverted  evi- 
dence by  an  experienced  person  connected 
with  drilling  the  well  that  the  well  had  a 
capacity  in  excess  of  one  million  cubic  feet 
of  gas  per  day,  that  he  saw,  smelled  and 
felt  gas  bubbles  in  the  drilling  mud,  and 
the  well  log  noted  small  flow  of  gas,  and 
the  company  record  indicating  no  produc- 
tion was  explained  by  testimony  that  the 
well  could  not  be  produced  because  of  me- 
chanical difficulties,  the  evidence  may  be 
considered  as  barely  sufficient  to  show  a 
valid  discovery. 

U.S.  v.  The  Ohio  Oil  Co.,  et  al.,  Buffalo 
21Jt6058,  Contest  No.  45,  A-26479  (Oct.  15, 
1953) 

A  mineral  claimant  who  contests  the 
issuance  of  an  oil  and  gas  lease  on  public 
lands  has  the  burden  of  proving  the  validi- 
ty of  his  claim,  and  to  bear  this  burden 
he  must  prove,  among  other  things,  a  valid 
discovery  on  his  claim. 

Beds  of  sandstone  impregnated  with 
asphalt    which    break    the    surface    in    a 
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prominent  ridge  and  extend  obliquely 
downward  into  the  earth  between  non- 
mineralized  strata  do  not  constitute  such 
a  discovery  as  is  necessary  for  the  validity 
of  a  placer  mining  claim. 
Orem  Development  Company  v.  Leo  Calder, 
et  al,  Salt  Lake  064975,  064993,  065005, 
065115,   065m,  A-26604    (Dec.   18,   1953) 

Extension  of  oil  and  gas  lease  term  by 
production. 

A  discovery  of  oil  or  gas  has  the  effects 
of  extending  the  primary  term  for  so  long 
as  oil  or  gas  is  produced  in  paying  quan- 
tities, regardless  of  a  subsequent  separa- 
tion of  the  lands  covered  by  such  lease  due 
to  the  partial  inclusion  of  such  lands  with- 
in an  approved  unit  agreement. 

The  assignment  of  a  new  number  by  the 
Manager  to  the  segregated  portion  of  the 
lands  does  no  more  than  create  separate 
units  within  a  separate  lease  and  has  no 
effect  on  the  extension  of  the  entire  lease, 
which  resulted  from  discovery  of  oil  or  gas 
within  its  boundaries. 

Santa  Fe  078615,  New  Mexico  012719  (Dec. 
18,  1953) 

DISCRETION  TO  LEASE 

Motion  for  the  exercise  of  the  Secretary's 
supervisory  power  denied  where  no  show- 
ing was  made  warranting  the  exercise 
thereof. 

Annie  L.  Hill  v.  Williams  and  Liddell, 
Mrs.  Jimmie  Saunders  v.  Williams  and 
Liddell,  J.  N.  Hawkins,  Protestant,  Shell 
Oil  Co.,  Proposed  Assignee,  Las  Cruces 
062812,  059866,  059584,  032127  "N",  A- 
24248,  A-24255  (July  25,  1947) 

The  issuance  of  an  oil  and  gas  lease 
under  the  Mineral  Leasing  Act  lies  within 
the  discretion  of  the  Secretary. 

Where  the  oil  and  gas  deposits  on  which 
a  lease  is  sought  are  in  an  area  withdrawn 
for  the  use  of  the  Air  Force,  and  the  Air 
Force  requests  that  the  application  be 
denied,  the  application  may  properly  be 
denied. 

Charles  W.  Eettenring,  Los  Angeles  084357, 
A-26345  (May  13,  1952) 

The  Secretary  of  the  Interior  has  the 
discretionary  power  to  determine  whether 
oil  and  gas  deposits  owned  by  the  U.S.  will 
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or  will  not  be  made  available  for  develop- 
ment. 

The  rejection  of  an  application  for  an 
oil  and  gas  lease  is  proper  where  the  area 
for  which  the  lease  is  sought  has  been 
granted  by  Congress  to  a  State  "to  be  held 
and  maintained  as  an  institution  of  learn- 
ing," an  agricultural  college  is  operating 
on  the  land,  and  the  area  is  wildcat  in 
character — even  if  it  be  assumed  that  title 
to  the  oil  and  gas,  if  any,  is  in  the  U.S. 
Earl  E.  Fehr,  Colorado  01469,  01471,  01472, 
A-26357  (June  6,  1052) 

Where  an  administrative  requirement, 
which  is  not  prescribed  by  statute  or  de- 
partmental regulation,  is  imposed  upon  an 
applicant  for  an  oil  and  gas  lease  by  a 
subordinate  official  of  the  Department,  the 
Secretary  may  waive  the  requirement  in 
a  proper <-. 

The  authority  of  the  Secretary  retroac- 
tively to  excuse  the  failure  of  an  applicant 
for  an  oil  and  gas  lease  to  comply  with 
an  administrative  requirement  within  a 
prescribed  period  of  time  does  not  extend 
to  a  situation  where  the  legal  rights  of  an- 
other person  have  intervened  in  the  mean- 
time. 

Austin  B.  Smith,  Appellant,  Rulon  K.  Neil- 
son,  Intcrvcnor,  Utah  01419,  04486,  A- 
2G368  (Sept.  30, 1952) 

Offers  for  noncompetitive  oil  and  gas 
leases  rejected. 

Applications  for  oil  and  gas  leases  re- 
jected on  the  ground  that  the  lands  applied 
for  are  withdrawn  from  disposition  under 
the  mining  and  mineral  leasing  laws  by  an 
order  issued  by  the  Secretary  of  the  In- 
terior on  Mar.  25, 1950  (15  F.R.  1851-1858) . 
Miss  R.  B.  Farmer  (Now  Mrs.  R.  B.  Farm- 
er  Hart),  New  Mexico  06991,  06992,  A- 
26505  (Nov.  28, 1952) 

In  the  absence  of  a  statute  or  depart- 
mental regulation  to  the  contrary,  the 
Secretary  of  the  Interior  may  permit  an 
offer  for  a  noncompetitive  oil  and  gas  lease 
to  be  amended  by  substituting  a  new  tract 
for  one  described  in  the  original  offer. 
Helen  Hood  Trane,  Montana  04203,  A- 
26539  (Dec.  10, 1952) 
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DISCRETION  TO  LEASE— Continued 

Lands  under  the  jurisdiction  of  the  Dept. 
of  the  Army  for  flood  control  purposes  and 
also  included  in  a  wildlife  refuge  may  not 
be  leased  under  the  Mineral  Leasing  Act 
for  Acquired  Lands  except  with  the  consent 
of  both  the  Dept  of  the  Army  and  the  Fish 
and  Wildlife  Service. 

The  consent  of  the  agency  or  agencies 
administering  acquired  lands  having  been 
obtained,  the  determination  whether  lands, 
which  are  within  the  scope  of  the  Mineral 
Leasing  Act  for  Acquired  Lands,  shall  be 
leased  for  oil  and  gas  purposes  is  discre- 
tionary with  the  Secretary  of  the  Interior. 

When  the  Fish  and  Wildlife  Service  con- 
sented to  the  issuance  of  a  noncompetitive 
oil  and  gas  lease  on  wildlife  refuge  lands 
on  the  condition  that  the  lands  are  sub- 
jected to  an  approved  cooperative  or  unit 
plan  in  accordance  with  a  departmental 
regulation,  no  lease  may  be  issued  unless  it 
is  shown  that  the  lands  are  subjected  to 
such  plan. 

Rosa  W.  Stoddard  and  Fred  C.  Varner,  Jr., 
BLM-A  023245,  A-26829  (Dec.  17,  1953) 
DRILLING 

Appeal  from  ruling  of  the  oil  and  gas  su- 
pervisor, Casper,  Wyoming,  denying  relief 
from  the  drilling  and  rental  requirements 
of  the  lease. 

Tri-State  Oil  and  Refining  Co.  of  Ogden, 
Cheyenne  057745-North  Big  Hollow  Field, 
Wyoming  (June  8,  1945) 

The  Secretary  of  the  Interior,  through 
the  Director  of  Fish  and  Wildlife  Service, 
is  authorized  to  enter  into  leases  for  drill- 
ing for  oil  on  lands  acquired  for  wildlife 
refuges  provided  there  would  result  no 
derogation  from  the  primary  purposes  for 
which  refuges  are  established. 
Solicitor's  Opinion,  M-34516  (Aug.  5, 1946) 

Two-year  lease  extension  granted  by  sec. 
17  of  the  Mineral  Leasing  Act,  as  amended 
Aug.  8,  1946,  if  drilling  operations  are  be- 
ing diligently  prosecuted  on  date  primary 
term  of  lease  expires  does  not  apply  to 
extended  lease  064176  beyond  Dec.  31,  1950 
since  it  is  no  longer  in  its  primary  term. 
Letter  to  John  E.  Cochran,  Jr.,  Esq.  from 
Under  Secretary  Chapman  (Nov.  13,  1946) 
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OIL  AND  GAS  LEASES— Continued 
DRILLING— Continued 
Where  an  oil  and  gas  lease  was  issued 
subject  to  a  special  stipulation  in  which 
the  lessee  agreed  to  begin  drilling  opera- 
tions within  90  days  from  the  date  on 
which  the  lease  was  issued,  a  request  for 
an  extension  of  the  time  within  which  to 
begin  drilling  operations  should  be  denied 
in  the  absence  of  extraordinary  circum- 
stances which  could  not  reasonably  have 
been  anticipated  by  the  lessee  when  he 
entered  into  the  stipulation  and  which  ex- 
cuses the  failure  to  comply  with  the 
stipulation. 

Walter  M.  Craivford,  Sacramento  041460, 
A-25873  (June  28,  1950) 

It  has  been  determined  that  the  Natchez 
Trace  Parkway  is  subject  to  the  Mineral 
Leasing  Act  for  Acquired  Lands  of  Aug.  7, 
1947.  However,  the  authority  conferred 
upon  the  Secretary  of  the  Interior  to  issue 
leases  under  that  act  is  permissive  and  not 
mandatory.  It  is  necessary  to  determine 
the  policy  question  as  to  whether  the  lands 
should  be  open  to  leasing  under  the  act. 

After  considering  all  the  factors  in- 
volved, the  Department  decided  to  adopt 
the  policy  that  the  parkway  lands  will  be 
opened  to  oil  and  gas  leasing,  limited,  how- 
ever, to  directional  drilling  of  the  lands 
adjacent  to  the  parkway,  such  leases  to 
prohibit  the  erection  of  any  surface  struc- 
tures or  the  conduct  of  drilling  from  the 
surface  of  the  parkway  lands. 
Oil,  Gas  and  Mineral  Lease  of  Lands  in 
Natchez  Trace  Parkway   (Apr.  18,  1951) 

EXCHANGE  LEASES 

Application  for  oil  and  gas  exchange 
lease  rejected.  Appeal  from  the  General 
Land  Office. 

Louis  J.  Myers,  Edith  Bourne,  Evanston 
07974  "N",  A-24165   (Oct.  12,  1945) 

Application  for  waiver  of  rental  reject- 
ed; and  application  for  exchange  oil  and 
gas  lease  held  for  rejection.  Motion  for 
rehearing. 

Alex  Liska,  Anchorage  08290  "N":,  A-23780 
(Mar.  8, 1946) 

Application  for   oil   and   gas   exchange 
lease  rejected.  Motion  for  rehearing. 
Louis  J.  Myers,  Edith  Bourne,  Evanston 
07974  T,  A-24165  (Mar.  8,  1946) 
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OIL  AND  GAS  LEASES— Continued 
EXCHANGE  LEASES— Continued 

A  motion  for  Exercise  of  Supervisory 
Authority. 

Protest  against  issuance  of  oil  and  gas 

lease. 

Where  application  for  a  sec.  13  oil  and 
gas  exchange  lease  has  been  rejected  and 
an  application  for  a  sec.  17  noncompetitive 
lease  is  filed  for  the  land,  the  second  ap- 
plicant is  deprived  of  no  rights  if,  upon 
reconsideration,  the  sec.  13  application  is 
allowed. 

The  time  limit  specified  in  the  rules  of 
practice  for  taking  appeals  is  not  manda- 
tory and  may  be  waived  where  intervening 
rights  vested  will  not  be  adversely  affected. 
Louis  J.  Myers,  Edith  Bourne,  Applicants, 
P.  D.  Parker,  Protestant,  Evanston  07971f, 
022659  "N",  A-24165    (Jan.  31,  1947) 

Renewal  of  Oil  and  Gas  Lease  Denied. 

There  is  no  authority  under  the  Mineral 
Leasing  Act  to  grant  a  renewal  of  a  10-year 
oil  and  gas  exchange  lease  embracing  land 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field. 
Given  R.  Spence,  Cheyenne  079018,  064829, 
A-25733  (Nov.  18, 1949) 

Land  should  be  considered  to  be  within 
the  known  geologic  structure  of  a  produc- 
ing oil  or  gas  field  when  compensatory 
royalty  is  charged  and  paid  for  the  drain- 
age of  oil  or  gas  from  such  land  by  a  pro- 
ducing well  on  adjoining  land. 

It  was  formerly  the  practice  of  the  De- 
partment, when  a  prospecting  permit  em- 
bracing land  partly  within  and  partly  out- 
side of  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  was  exchanged  for 
a  lease,  pursuant  to  sec.  13  of  the  Mineral 
Leasing  Act,  to  issue  a  10-year  lease  for  the 
portion  of  the  land  on  the  producing  struc- 
ture and  to  issue  a  separate  5-year  lease 
for  the  portion  not  on  the  producing 
structure. 

Hugo  Giomi,  Santa  Fe  0780Jt2,  065588,  A- 
25672  (Nov.  21,  1949) 

There  is  no  provision  of  law  authorizing 
the  renewal  of  a  10-year  lease  issued  in 
exchange  for  a  prospecting  permit  under 
sec.  13  of  the  Mineral  Leasing  Act,  and  an 
application  for  such  a  renewal  must  be 
rejected. 


OIL  AND  GAS  LEASES — Continued 
EXCHANGE  LEASES— Continued 

The  tender  of  the  rent  for  the  year  fol- 
lowing the  expiration  of  a  10-year  exchange 
lease  cannot  be  considered  as  an  applica- 
tion for  a  new  noncompetitive  lease  on  the 
land. 

Reliance  by  a  private  person  on  erro- 
neous information  furnished  to  him  by  ad- 
ministrative personnel  of  the  Govt,  can- 
not operate  to  vest  in  such  person  a  right 
unauthorized  by  law. 

The  person  who  first  files  an  application 
for  a  noncompetitive  oil  and  gas  lease  on 
public  land  which  is  not  within  any  known 
geologic  structure  of  a  producing  oil  or  gas 
field  has  the  right  to  have  his  application 
considered  first  in  the  event  of  an  adminis- 
trative decision  to  issue  an  oil  and  gas 
lease  on  such  land. 

B.  M.  1!  orris,  Sacramento  019846,  A-26215 
(July  2-1.  L95!l  I 
EXTENSIONS 

Two-year  lease  extension  granted  by  set-. 
17  of  the  Mineral  Leasing  Act,  as  amended 
Aug.  8, 1946,  if  drilling  operations  are  being 
diligently  prosecuted  on  date  primary  term 
of  lease  expires  does  not  apply  to  extended 
lease  064176  beyond  Dec.  31,  1947  since  it 
is  no  longer  in  its  primary  term. 
Letter  to  John  E.  Cochran,  Jr.,  Esq.  from 
i  rider  Secretary  Chapman  (Nov.  13,  1946) 

Extension  of  unit  agreement  and  time  for 
test  drilling  denied. 

Limited  extension  of  term  of  unit  agree- 
ment and  of  time  for  drilling  test  well 
granted  in  view  of  expenditures  made  by 
unit  operator. 

Sand  Draw  Gil  Company  and  Fremont 
Petroleum  Company,  A-24520  (Feb.  12, 
1947) 

Although  an  application  for  an  oil  and 
gas  lease  could,  under  some  circumstances, 
have  been  rejected  where  the  applicant  was 
one  day  late  in  paying  the  required  rental, 
the  subsequent  issuance  of  the  lease 
amounted  to  a  waiver  of  the  delay. 

A  request  for  return  of  the  rental  deposit 
made  on  an  application  for  an  oil  and  gas 
lease  after  an  extension  of  time  for  pay- 
ment of  rental  had  been  granted  by  the 
General  Land  Office  did  not  constitute  a 
withdrawal  of  the  application. 
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OIL  AND  GAS  LEASES— Continued 
EXTENSIONS— Continued 
The  Secretary  must  recognize  a  prefer- 
ence—right application  for  an  oil  and  gas 
lease  which  complies  with  the  provisions 
of  sec.  1  of  the  act  of  July  29,  1942  (56 
Stat.  726),  as  amended  (30  U.S.C.  226b), 
and  the  applicable  regulations  (43  CFR 
192.14d),  and  issue  an  oil  and  gas  lease 
to  the  applicant. 

H.  Leslie  Parker,  et  al,  Evanston  023812, 
020981,  021086,  023900-1-2  "N",  A-24622 
(Mar.  30,  1948) 

Extension  of  oil  and  gas  leases  by  pay- 
ment of  compensatory  royalty. 

Under  sec.  17  of  the  Mineral  Leasing 
Act,  as  amended,  an  oil  and  gas  lease  for 
which  compensatory  royalty  is  being  paid 
will  be  extended  beyond  the  expiration  of 
its  primary  term  only  so  long  as  such 
royalty  payments  are  continued. 
Solicitor's  Opinion,  M-35046  (Dec.  24, 
1948) 

Noncompetitive  oil  and  gas  lease  issued 
for  5  years.  A  gas  well  capable  of  produc- 
tion but  which  never  produced  was  com- 
pleted. Lessee  requested  a  "waiver  of  pro- 
ducing operations"  and  a  two-year  exten- 
sion of  lease. 

First  decision  held  that  term  could  not 
be  extended  because  well  was  not  produc- 
ing. Request  for  suspension  of  producing 
operations  was  not  considered.  That  was  in 
error.  This  decision  modifies  the  first  deci- 
sion to  take  into  consideration  the  request 
for  such  suspension.  Survey  recommends 
that  in  interest  of  conservation,  suspension 
of  operating  and  producing  requirements 
should  be  allowed. 

Operating  and  producing  requirements 
and  rental  suspended  for  two  years  start- 
ing midnight  Aug.  31,  1948. 
M.  J.  Florance,  Santa  Fe  076934,  Western 
National  Indemnity  Co.  (Dec.  29,  1949) 

Where  an  oil  and  gas  lease  was  issued 
subject  to  a  special  stipulation  in  which  the 
lessee  agreed  to  begin  drilling  operations 
within  90  days  from  the  date  on  which  the 
lease  was  issued,  a  request  for  an  exten- 
sion of  the  time  within  which  to  begin  drill- 
ing operations  should  be  denied  in  the  ab- 
sence of  extraordinary  circumstances 
which  could  not  reasonably  have  been  an- 
ticipated by  the  lessee  when  he  entered 
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EXTENSIONS— Continued 
into  the  stipulation  and  which  excuse  the 
failure  to  comply  with  the  stipulation. 
Walter  M.  Craivford,  Sacramento  O4146O, 
A-25873  (June 28, 1950) 

The  filing  of  an  election  under  sec.  15  of 
the  act  of  Aug.  8,  1946,  to  have  an  oil  and 
gas  lease  issued  prior  to  that  date  gov- 
erned by  the  applicable  provisions  of  the 
1946  act,  operates  to  change  the  provisions 
of  the  lease  only  in  so  far  as  they  are  in- 
consistent with  provisions  of  the  1946  act. 

As  the  basic  rental  provision  previously 
contained  in  sec.  17  of  the  Mineral  Leasing 
Act  was  not  changed  in  substance  by  the 
1946  amendments  to  the  act,  the  filing  of 
an  election  does  not  subject  a  lease  to  new 
rental  rates  prescribed  by  regulation  sub- 
sequent to  the  enactment  of  the  act  of 
Aug.  8,  1946. 

A  lessee  obtaining,  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended  in 
1946,  a  five-year  extension  of  a  lease  cov- 
ered by  an  election  is  required  to  pay  rental 
during  such  extension  at  the  rates  pre- 
scribed in  the  Department's  regulations  in 
effect  at  the  time  when  the  primary  term 
expires,  rather  than  at  the  rates  pre- 
scribed in  the  lease. 

Effect  of  Filing  Election  Upon  Oil  and  Gas 
Rental  Rates,  M-36048  (July  31,  1950) 

The  holder  of  a  noncompetitive  oil  and 
gas  lease  is  not  entitled  to  a  2-year  exten- 
sion of  his  lease  with  respect  to  any  tract 
in  the  lease  which,  on  the  expiration  date 
of  the  primary  term  of  the  lease,  is  situ- 
ated within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field,  unless  on 
such  date  drilling  operations  are  being 
diligently  prosecuted  on  that  tract. 

The  fact  that,  on  the  expiration  date  of 
the  primary  term  of  a  noncompetitive  oil 
and  gas  lease,  drilling  operations  are  being 
conducted  on  a  portion  of  the  leased  land 
which  is  not  situated  within  the  known 
geologic  structure  of  a  producing  oil  or  gas 
field  does  not  entitle  the  lessee  to  a  2-year 
extension  of  the  lease  or  another  portion 
of  the  leased  land  which  is  within  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field. 

Jesse    W.    White,    et    al,   Pueblo    058636, 
A-25904  (Dec.  12,  1950) 
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OIL  AND  GAS  LEASES— Continued 
EXTENSIONS— Continued 

The  holder  of  a  noncompetitive  ex- 
change oil  and  gas  lease  issued  for  a 
10-year  term  is  not  entitled  to  a  new  pref- 
erence-right lease  under  the  act  of  July  29, 
1942,  or  to  a  5-year  extension  of  his  lease 
under  sec.  17  of  the  Mineral  Leasing  Act, 
as  amended. 

Where  an  oil  and  gas  lease  is  committed 
in  part  to  a  unit  agreement,  only  the  por- 
tion of  the  lease  which  is  committed  to  the 
agreement  is  entitled  to  the  2-year  exten- 
sion following  the  termination  of  the  unit 
agreement  which  is  provided  for  in  sec. 
17(b)   of  the  Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
will  be  rejected  where  the  land  applied  for 
is  included  in  an  outstanding  oil  and  gas 
lease,  even  though  the  applicant  and  the 
lessee  are  the  same  person. 
L.  E.  McLaughlin,  et  ah,  Cheyenne  082105, 
065861,  A-25957  (Jan.  23,  1951) 

Where  it  appears  that  at  the  time  of 
the  expiration  of  the  5-year  primary  term 
of  a  noncompetitive  oil  and  gas  lease  is- 
sued pursuant  to  sec.  17  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of 
Aug.  21,  1935,  oil  was  being  produced  from 
one  well,  and  there  was  a  market  for  the 
oil  and  it  was  being  sold,  oil  was  being 
produced  in  paying  quantities  from  land 
included  in  the  lease  and  the  lease  did 
not  terminate  when  the  5-year  primary 
term  expired. 

It  is  proper  to  reject  an  application  for 
preference  right  oil  and  gas  lease  where 
the  land  applied  for  is  included  in  an  out- 
standing lease  issued  to  the  applicant. 
Joseph  E.  Pepper,  Denver  056641-052350, 
A-25864  (Feb.  13,  1951) 

The  provision  of  sec.  17  of  the  Mineral 
Leasing  Act  that  extends  for  two  years  a 
noncompetitive  oil  and  gas  lease  on  land 
which  is  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  at  the 
expiration  of  the  primary  term  of  the  lease, 
and  on  which  drilling  operations  are  being 
diligently  prosecuted  at  that  time,  is  ap- 
plicable only  to  5-year  noncompetitive 
leases. 

A  10-year  noncompetitive  exchange  oil 
and  gas  lease  is  not  eligible  to  receive  the 
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2-year  drilling  extension  provided  for  in 
sec-  17  of  the  Mineral  Leasing  Act. 
Rudolph  J.   Roseth,   Great  Falls   051864, 
A-26116  (Feb.  21,  1951) 

Assuming  that  under  sec.  39  of  the  Min- 
eral Leasing  Act  the  Secretary  of  the  In- 
terior may  assent  to  a  suspension  of  op- 
erations and  production  under  an  oil  and 
gas  lease  for  a  period  of  time  antedating 
the  giving  of  the  assent,  and  thus  extend 
the  life  of  the  lease  for  an  equivalent 
period,  such  relief,  being  a  matter  of  grace, 
should  be  granted  only  to  lessees  who  use 
reasonable  diligence  to  obtain  it 

Where  operations  and  production  under 
an  oil  and  gas  lease  were  suspended  in 
January  1949  and  the  lease  term  expired 
on  Jan.  31,  1949,  and  the  lease  did  not 
seek  to  the  Secretary's  assent  to  the  sus- 
pension until  Sept.  11,  1950,  it  would  be 
inappropriate  to  grant  such  relief  retro- 
actively, even  if  it  were  legally  possible 
to  do  so. 

U.S.  Oil  and  Development  Corp.,  Cheyenne 
067682,  A-26269  (Oct.  30,  1951) 

A  lessee  who  filed  a  statement  pursuant 
to  sec.  15  of  the  act  of  Aug.  8, 1946,  electing 
to  have  his  oil  and  gas  lease  governed  by 
the  applicable  provisions  of  the  1946  act, 
cannot  thereafter  revoke  his  election. 

A  withdrawal  of  land  included  in  a  non- 
competitive oil  and  gas  lease  which  is 
governed  by  the  provisions  of  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  can- 
not prevent  an  extension  of  the  lease  unless 
notice  of  the  withdrawal  was  sent  to  the 
lessee  by  registered  mail  at  least  90  days 
prior  to  the  expiration  of  the  primary  term 
of  the  lease. 

Since  there  is  no  requirement  as  to  the 
form  in  which  an  application  for  an  ex- 
tension of  an  oil  and  gas  lease  should  be 
submitted,  a  person  otherwise  entitled  to  a 
5-year  extension  of  his  oil  and  gas  lease 
under  sec.  17  of  the  Mineral  Leasing  Act, 
as  amended,  should  not  be  denied  the  ex- 
tension because  he  mistakenly  applied  for 
a  5-year  preference—right  lease  on  the  land 
under  the  act  of  July  29,  1942,  instead  of 
applying  in  express  terms  for  an  extension 
of  time  of  the  base  lease. 
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EXTENSIONS— Continued 
The  failure  to  appeal  from  an  adminis- 
trative decision  amounts  to  a  waiver  of 
rights  only  if  the  particular  person  has 
reason  to  believe  that  the  decision  adversely 
affects  him. 
I   E.    P.    Miremont,    Jack    Valentine,    New 
Mexico  03329,  03328,  Las  Cruces  063024, 
063030,  A-26253  (June  18, 1952) 

In  the  exercise  of  his  supervisory  power, 
the  Secretary  may  act  upon  an  appeal  from 
a  manager's  decision  without  awaiting  a 
decision  on  the  appeal  by  the  Director  of 
the  Bureau  of  Land  Management. 

I  In  the  absence  of  a  statutory  provision 
or  departmental  regulation  prescribing  the 
effective  date  that  should  be  given  to  an  oil 
and  gas  lease  upon  its  issuance,  the  ef- 
fective date  could  properly  be  one  that 
was  agreed  to  by  both  parties. 

After  a  lease  has  expired  in  accordance 
with  its  terms,  the  Department  cannot  re- 
date  the  lease  so  as  to  continue  it  in  force 
beyond  its  original  expiration  date. 

An  application  for  a  preference-right 
lease  under  the  act  of  July  29, 1942,  can  be 
filed  only  by  the  record  titleholder  of  the 

I  lease. 
Where  rental  remains  unpaid  on  a  base 

lease  at  its  date  of  expiration,  the  lease  has 

not  been  maintained  in  accordance  with 
I  statutory  requirements  and  regulations  and 

cannot  be  the  basis  for  the  issuance  of  a 

preference-right  lease  under  sec.  1  of  the 

act  of  July  24,  1952. 

Mrs.  Grace  Levers  and  Mrs.  Frances  Dale, 
I  Las  Cruces  062242,  069762,  012005,  A-26462 

(Aug.  20,  1952) 

The  holders  of  a  noncompetitive  oil  and 
gas  lease  are  not  entitled  to  a  5-year  ex- 
tension of  their  lease  in  a  case  where  they 
!  filed  their  application  for  extension  15  days 
after  the  primary  term  of  the  lease  had 
expired. 

Where  the  record  indicates  that  a  pref- 
erence—right oil  and  gas  lease  was  executed 
by  a  competent  official  of  the  Department 
in  Sept.  1946,  the  lease  was  properly  dated 
as  of  the  first  of  the  following  month. 

After  a  lease  has  expired  in  accordance 
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with  its  terms,  the  Department  cannot 
redate  the  lease  so  as  to  continue  it  in 
force  beyond  its  original  expiration  date. 
Ross  L.  Malone,  Jr.,  et  al.,  Las  Cruces 
063625,  A-26502  (Nov.  25,  1952) 

Under  the  terms  of  a  noncompetitive  oil 
and  gas  lease,  a  $1,000  bond  must  be  filed 
not  less  than  90  days  before  the  due  date 
of  the  next  unpaid  annual  rental  unless 
annual  rental  is  paid  at  that  time. 

Notices  to  this  effect  are  sent  to  owners 
of  record  during  the  primary  five-year 
term. 

An  extension  must  be  formally  granted 
for  a  second  five-year  term  but  as  the 
lessee  cannot  know  whether  he  wants  an 
extension  until  the  expiration  of  his  first 
term  and  the  Bureau  cannot  make  its 
necessary  determination  until  then  there 
will  be  no  prior  notice  for  the  6th  year. 
The  notices  will  begin  with  the  7th  year. 
Clarification  of  Bur.  of  Land  Management 
Procedures  with  Respect  to  Annual  Rental 
Notices  May  27,  1953) 

The  Secretary  of  the  Interior  has  author- 
ity to  issue  an  order  assenting  to  a  sus- 
pension of  operations  and  production  on 
an  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act,  with  a  consequent 
extension  of  the  lease  term,  only  when  such 
action  is  in  the  interest  of  conservation. 

It  would  not  be  in  the  interest  of  con- 
servation for  the  Department  to  order  a 
suspension  of  operations  and  production 
on  oil  and  gas  leases  for  the  purpose  of 
extending  the  lease  terms  to  give  the  lessee 
an  opportunity  to  join  in  a  unit  plan  of 
operation,  when,  due  to  the  fact  that  a 
portion  of  the  field  indispensable  to  in- 
clusion in  such  a  plan  is  covered  by  valid 
oil  placer  claims,  it  is  entirely  conjectural 
whether  such  a  plan  can  ever  be  adopted. 
Continental  Oil  Company,  Denver  054499, 
054500,  054501,  A-26537  (Nov.  6,  1953) 

A  discovery  of  oil  or  gas  has  the  effects 
of  extending  the  primary  term  for  so  long 
as  oil  or  gas  is  produced  in  paying  quanti- 
ties, regardless  of  a  subsequent  separation 
of  the  lands  covered  by  such  lease  due  to 
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the  partial  inclusion  of  such  lands  within 
an  approved  unit  agreement. 

The  assignment  of  a  new  number  by  the 
Manager  to  the  segregated  portion  of  the 
lands  does  no  more  than  create  separate 
units  within  a  separate  lease  and  has  no 
effect  on  the  extension  of  the  entire  lease, 
which  resulted  from  discovery  of  oil  or  gas 
within  its  boundaries. 
Extension  of  Oil  and  Gas  Lease  Term  by 
Production,  Santa  Fe  078615,  New  Mexico 
012719   (Dec.  18,  1953) 

Extension  of  oil  and  gas  leases  by  the 
next  to  last  sentence  in  sec.  30(a)  of  the 
leasing  act  (30  U.S.C.  187a). 
Memorandum  (Apr.  2,  1954) 

In  the  absence  of  the  appeal  to  the  Sec- 
retary, the  Director,  Bur.  of  Land  Manage- 
ment, may,  on  his  own  motion,  reconsider 
a  decision  previously  rendered  by  him  and 
correct  any  errors  which  may  have  been 
made  in  the  former  decision. 

When  an  appeal  is  taken  to  the  Secretary 
from  a  decision  of  the  Director,  Bur.  of 
Land  Management,  the  Director  loses  his 
jurisdiction  in  the  matter  and  may  not, 
thereafter,  in  the  absence  of  authority  from 
the  Secretary,  render  a  supplemental  deci- 
sion in  the  matter. 

When  an  application  of  the  extension  of 
an  oil  and  gas  lease  is  filed  by  another  for 
the  record  titleholder,  there  is  no  specific 
form  that  must  be  filed  to  establish  agency. 

In  such  a  situation  the  lease  may  be 
extended  if  there  is  substantial  evidence 
that  the  person  applying  is  acting  on  behalf 
of  the  record  titleholder. 
Herbert  R.  Lewis,  Charlotte  L.  Murphey, 
Evanston  021588,  Wyoming  012547,  A- 
26819  (June  30,  1954) 

An  application  for  a  5-year  extension 
of  a  noncompetitive  oil  and  gas  lease  must 
be  rejected  where  the  application  was  not 
filed  within  a  period  of  90  days  prior  to 
the  expiration  date  of  the  lease. 
H.  L.  Cribbs,  Santa  Fe  078454,  A-26864 
(July  6,  1954) 

A  lessee  is  not  entitled  to  a  5-year  ex- 
tension of  his  noncompetitive  oil  and  gas 
lease  insofar  as  it  includes  land  which  on 
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the  expiration  of  the  primary  term  of  the 
lease  is  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field. 
Mathew  H.  Casey,  Great  Falls  085831,  A- 
27006  (Nov.  23, 1954) 

FIRST  QUALIFIED  APPLICANT 

Priority  of  filing  of  oil  and  gas  lease 
application  059985  recognized.  Appeal 
from  the  General  Land  Office. 
Mary  C.  Hagood,  Appellant,  Mrs.  Billie 
N.  Trigg,  Las  Cruccs  059985,  060024  "N", 
A-24032  (Nov.  13,  1945) 

It  is  proper  to  issue  a  noncompetitive 
oil  and  gas  lease  to  the  first  qualified  ap- 
plicant therefor.  A  subsequent  application 
to  lease  the  same  land  must  be  rejected. 
Anna  Mable  Liebold,  Cheyenne  067273,  A- 
25759  (Sept.  23,1949) 

The  first  qualified  person  applying  under 
the  Mineral  Leasing  Act  for  an  oil  and 
gas  lease  on  a  tract  of  available  land  not 
then  within  any  known  geological  struc- 
ture of  a  producing  oil  or  gas  field  does  not, 
as  a  result  of  the  filing  of  the  application, 
acquire  a  vested  right  in  the  land  or  in  its 
oil  and  gas  deposits   (if  any). 

If  it  becomes  known  to  the  Department 
at  any  time  prior  to  the  granting  of  an 
oil  and  gas  lease  on  a  tract  of  public  land 
that  it  is  within  the  geological  structure 
of  a  producing  oil  or  gas  field,  the  tract 
should  be  treated  as  land  in  that  category 
for  leasing  purposes  under  the  Mineral 
Leasing  Act. 

An  oil  and  gas  lease  on  a  tract  of  public 
land  should  be  granted  by  means  of  com- 
petitive bidding  under  the  Mineral  Leas- 
ing Act  in  a  situation  where  the  tract  was 
not  within  any  known  geological  structure 
of  a  producing  oil  or  gas  field  at  the  time 
when  the  initial  application  for  a  lease  was 
filed  by  a  qualified  person  but,  as  a  result 
of  subsequent  developments  on  other  lands 
in  the  vicinity,  the  tract  is  known  to  be 
within  the  geological  structure  of  a  produc- 
ing oil  or  gas  field  as  of  the  time  when 
the  Department  is  ready  to  grant  a  lease 
on  the  land. 

Competitive  or  Noncompetitive  Issuance  of 
Oil  and  Gas  Leases,  M-36083  (June  18, 
1951) 
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Oil  and  Gas  Lease  Application  Rejected. 

A  noncompetitive  oil  and  gas  lease,  if  it 
is  to  be  granted  to  anyone,  must  be  granted 
to  the  first  qualified  person  making  appli- 
cation therefor. 

Where  two  applications  are  filed  for  a 
noncompetitive  oil  and  gas  lease  on  the 
same  land,  the  fact  that  the  second  appli- 
cant once  held  a  lease  on  the  land,  which 
expired  prior  to  the  filing  of  the  applica- 
tions, does  not  entitle  him  to  any  prefer- 
ence in  securing  a  new  lease  on  the  land. 
Charles  R.  Wright,  Wyoming  0888/h  A- 
26220  (June  25, 1951) 

Where  an  obviously  erroneous  decision 
of  the  Bur.  of  Land  Management  failed  to 
recognize  the  preferential  right  of  the  first 
qualified  applicant  to  obtain  a  noncom- 
petitive oil  and  gas  lease  on  a  tract  of  land, 
and  the  applicant,  although  his  right  to 
appeal  was  expressly  called  to  his  atten- 
tion, failed  to  take  an  appeal  within  the 
period  allowed  for  that  purpose,  the  prefer- 
ential right  must  be  deemed  to  have  been 
abandoned. 

Where  a  preferential  right  to  obtain  a 
noncompetitive  oil  and  gas  lease  has  been 
lost  by  abandonment  it  cannot  be  reestab- 
lished retroactively  by  administrative  ac- 
tion to  the  prejudice  of  intervening  rights. 
C.  A.  Rose,  BLM-A  02^928,  0161 4 8,  A-26354 
(May  13,  1952) 

If  the  Department  determines  to  lease 
for  oil  and  gas  development  a  tract  of  pub- 
lic land  that  is  not  within  any  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field,  the  Department  is  under  a  mandatory 
duty,  imposed  by  statute,  to  lease  the  land 
to  the  qualified  person  first  applying  for  it. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  was  rejected  on  the 
basis  of  an  erroneous  factual  statement 
that  the  land  applied  for  had  been  patented 
by  the  Govt,  without  any  reservation  of  the 
minerals,  a  petition  for  the  reinstatement 
of  the  application,  filed  as  soon  as  the  peti- 
tioner learned  of  the  factual  error  that 
had  been  made  by  the  Bur.  of  Land  Man- 
agement and  while  the  land  was  still 
available  for  leasing,  may  properly  be 
granted,  even  though  another  application 
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for  an  oil  and  gas  lease  covering  the  same 
land  had  been  filed  in  the  meantime. 

A  proper  application  by  a  qualified  per- 
son for  a  noncompetitive  oil  and  gas  lease 
on  land  that  is  subject  to  such  leasing 
should  be  rejected  only  upon  the  issuance 
of  a  lease  on  the  land  to  a  senior  applicant 
or  upon  the  basis  of  a  determination  not 
to  make  the  land  available  to  anyone  for 
oil  and  gas  development. 
John  F.  Deeds,  Jeff  Haivlcs,  ELM  022510, 
021022,  A-26287   (June  26,  1952) 

Protest  Against  Issuance  of  Noncompeti- 
tive Oil  and  Gas  Leases  Dismissed. 

Where  an  offer  to  lease  public  land  for 
oil  and  gas  is  filed  in  a  land  office  prior 
to  a  conflicting  offer,  the  first  qualified 
applicant  does  not  lose  his  preference  right 
because  his  offer  is  erroneously  sent  by  the 
Manager  to  the  Washington  office  of  the 
Bur.  of  Land  Management  before  the  con- 
flicting offer  is  filed  or  because  it  is  mislaid 
within  the  Department  and  not  found  until 
after  the  conflicting  offer  is  filed. 
Jane  E.  Brenton,  et  al.,  Montana  035U  et 
ah,  A-26759  (July  30, 1953) 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions 
of  the  Director  of  the  Bur.  of  Land  Man- 
agement. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  it  is  not  filed  within  the  time 
prescribed  by  the  Department's  Rules  of 
Practice. 

Where  an  application  for  an  oil  and  gas 
lease  is  filed  on  a  form  used  for  applica- 
tions for  leases  on  public  lands,  but  the 
application  clearly  describes  the  lands  as 
acquired  lands  and  an  acquired  lands  lease 
is  issued  to  the  applicant,  it  is  necessary 
to  cancel  an  acquired  lands  lease  for  the 
same  land  which  was  previously  issued  to  a 
junior  applicant  for  the  land. 
R.  L.  Grady,  BLM-A  021652,  021645,  A- 
26903  (Aug.  31,  1954) 
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An  offer  for  a  noncompetitive  oil  and  gas 
lease  embracing  2591.11  acres  must  be  re- 
jected where  the  smallest  legal  subdivision 
involved  contains  40  acres. 

The  rule  of  approximation  applies  to 
applications  for  noncompetitive  oil  and  gas 
leases  only  where  elimination  of  the  small- 
est legal  subdivision  involved  would  result 
in  a  deficiency  of  area  under  2560  acres 
greater  than  the  excess  over  2560  acres  re- 
sulting from  inclusion  of  such  subdivision. 

A  regulation  of  the  Department  requir- 
ing that  an  offer  for  a  noncompetitive  oil 
and  gas  lease  be  rejected  where  it  lists 
more  than  2560  acres  and  the  rule  of  ap- 
proximation does  not  apply,  and  providing 
that  the  applicant  will  have  no  priority 
over  intervening  offers  when  he  subse- 
quently files  an  offer  which  does  not  vio- 
late the  acreage  limitation,  is  valid. 

When  public  lands  are  determined  to  be 
available  for  noncompetitive  oil  and  gas 
leasing,  the  person  presenting  the  first 
acceptable  application  must  be  awarded 
the  lease. 

J.  L.  Dugan,  Howard  E.  Young,  Mary  W. 
Young,  Rachacl  S.  Preston,  Utah  07631, 
07643,  07645,  A-26774  (Sept.  1,  1954) 

FUTURE  AND  FRACTIONAL  INTEREST 
LEASES 

Oil  and  gas  lease  rejected  in  part.  Ap- 
peal from  the  General  Land  Office. 

Applications  for  oil  and  gas  leases  must 
describe  surveyed  lands  by  legal  subdivi- 
sions or  fractional  lots  in  conformity  with 
the  public  land  surveys. 

A  minimum  legal  subdivision  will  not  be 
leased  only  in  part. 

L.  S.  Keye,  Buffalo  037943  "tf",  A-24369 
(Aug.  5,  1946) 

KNOWN    GEOLOGICAL    STRUCTURE 

Application  for  oil  and  gas  lease.  Min- 
eral Leasing  Act  authorizes  issuance  of  oil 
and  gas  leases  with  respect  to  lands  "which 
are  known  or  believed  to  contain  oil  or 
gas  deposits  *  *  *."  No  evidence  showing 
that  land  involved  falls  within  this 
category. 

Stella  B.  Hastain,  Los  Angeles  056156  "N", 
A-24297  (Mar.  25,  1946) 
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Application  for  oil  and  gas  lease  rejected 
in  part.  Appeal  from  the  General  Land 
Office. 

Application  for  noncompetitive  oil  and 
gas  lease  was  properly  rejected  in  part 
for  the  reason  that  it  covered  land  within 
the  known  geologic  structure  of  a  gas 
field. 

E.  L.  McCrary,  Denver  053039,  A-24180 
(Mar.  25,  1946) 

A  homestead  entryman  under  the  Stock- 
raising  Homestead  Act  is  not  entitled  to 
a  preference  to  lease  the  oil  and  gas  rights 
within  the  entry. 

Where  land  to  be  leased  for  oil  and  gas 
development  is  not  within  any  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field,  the  first  qualified  applicant  to  file  an 
application  for  the  lease  is  entitled  to  a 
a  lease  of  such  land. 

Ross  A.  Burd,  Cheyenne  076876,  A-25746 
(July  28,  1946) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 

Application  for  noncompetitive  oil  and 
gas  lease  for  lands  embraced  in  right-of- 
way  granted  to  reservoir  company  denied 
where : 

1.  Applicant  not  within  class  permitted 
to  hold  such  lease  under  30  U.S.C.  301-306 ; 
and 

2.  Lands  are  not  within  geologic  struc- 
ture of  known  producing  field. 

W.  A.  Sheets,  Pueolo  059155  "N",  A-24394 
(Sept.  3, 1946) 

Application  for  noncompetitive  oil  and 
gas  lease. 

1.  Lands  within  the  known  geologic 
structure  of  a  producing  oil  and  gas  field 
may  not  be  leased  noncompetitively  but 
only  under  competitive  bidding. 

2.  The  date  of  filing  of  an  oil  and  gas 
lease  application  is  the  date  governing  the 
rights  of  the  applicant  with  respect  to  geo- 
logic considerations.  An  applicant  for 
noncompetitive  leases  is  therefore  not 
prejudiced  by  the  Department's  designa- 
tion of  lands  as  within  a  known  geologic 
structure,  on  the  basis  of  subsequent  dis- 
covery of  oil  or  gas  or  of  other  applicable 
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facts  on  which  knowledge  of  the  structure 
is  determined.  But  where  the  land  is 
known  to  be  within  a  geologic  structure 
of  a  producing  oil  and  gas  field  at  the  time 
the  application  is  filed,  the  fact  that  the 
structure  boundaries  had  not  yet  been  des- 
ignated does  not  entitle  the  applicant  to 
a  noncompetitive  lease. 

3.  A  finding  that  lands  sought  to  be 
leased  without  competition  are  outside  a 
known  geologic  structure  of  the  producing 
oil  and  gas  field  must  be  based  upon  clear 
and  convincing  evidence. 
Sun-Tex  Petroleum  Co.,  Las  Cruces  063940 
"IP,  A-24453  (Apr.  4, 1947) 

Lands  Within  the  limits  of  any  known 
geologic  structure  of  a  producing  oil  or 
gas  field  must  be  leased  by  competitive 
bidding.  The  question  as  to  whether  par- 
ticular lands  are  within  or  outside  "pro- 
ductive limits  of  an  oil  or  gas  deposit"  as 
determined  by  the  Department  under  sec. 
17(a)  of  the  Mineral  Leasing  Act,  as  added 
by  sec.  4  of  the  act  of  Aug.  8,  1946  (60  Stat. 
950),  is  relevant  only  to  the  amount  of  roy- 
alty rates  to  be  charged  in  certain  leases 
and  does  not  affect  the  requirement  that 
lands  within  the  limits  of  a  known  geo- 
logic structure  of  a  producing  oil  and  gas 
field  be  issued  by  competitive  bidding. 
Lands  within  the  latter  limits  may  be  out- 
side the  former  limits. 
S.  M.  Reynolds,  Los  Angeles  065091  "N", 
A-24611  (June  19,  1947) 

The  act  of  May  21,  1930,  does  not 
require  the  Secretary  to  limit  the  issuance 
of  oil  and  gas  leases  to  rights-of-way  sit- 
uated within  known  geological  structures, 
in  our  belief. 

Proposed  Oil  and  Gas  Leasing  Regulations 
on  Rights-of-Way  (Oct.  3,  1947) 

Sec.  9  of  the  act  of  Aug.  7, 1947,  P.L.  382, 
80th  Congress  (Mineral  Leasing  Act  for 
Acquired  Lands),  grants  to  any  qualified 
person  whose  application  for  an  oil  and 
gas  lease  on  lands  acquired  by  the  U.S. 
and  not  within  the  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field  was 
pending    on    Aug.    7,    1947,    a    preference 
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right  to  a  lease  without  competitive 
bidding. 

Charles  M.  Coats,  Karl  F.  Fischer,  Wil- 
liam B.  Millison,  William  H.  Bird,  Pueblo 
059168  'T,  059169  "N",  Pueblo  059170  "N", 
059111  "W\  A-24576-77,  A-24578-79  (Oct. 
10,  1947) 

Applicant  and  his  proposed  assignee 
have  appealed.  It  is  clear  that  appellants 
are  not  entitled  to  a  preference-right  lease 
as  to  this  tract  under  act  of  July  29,  1942, 
as  amended,  because  the  preference 
granted  in  that  act  does  not  "*  *  *  apply 
to  lands  which  *  *  *  are  within  the  known 
geological  structure  of  a  producing  oil  or 
gas  field." 

Henry  E.  Kaune,  et  al.,  Santa  Fe  045878, 
077395  uHr\  A-24665  (Dec.  12,  1947) 

Filing  of  a  potassium  permit  application 
vests  no  rights  in  the  applicant  to  the  land 
or  the  minerals  therein  and  it  is  within  the 
discretion  of  the  Secretary  whether  such 
a  permit  shall  be  issued. 

A  prospecting  permit  might  be  issued  if, 
at  the  time  of  filing  application  therefor, 
the  land  was  not  known  to  be  within  the 
geologic  structure  of  a  producing  oil  and 
gas  field  even  though  prior  to  such  issu- 
ance the  land  was  known  to  be  on  the 
structure. 

The  applicant  is  entitled  to  a  permit 
although  no  decision  has  been  found  for 
holding  that  a  potassium  permit  may  be 
issued  on  an  application  filed  prior  to  the 
date  when  the  land  was  known  to  contain 
potassium  in  commercial  quantities. 
Potassium  Permit  Application,  Las  Cruces 
061864  (Mar.  31, 1948) 

Lands  which  on  the  date  of  the  filing  of 
an  application  for  an  oil  and  gas  lease  are 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  must  be  offered 
for  lease  by  competitive  bidding,  pursu- 
ant to  sec.  17  of  the  Mineral  Leasing  Act 
C.  H.  Storms,  Cheyenne  069255  "N", 
A-25538  (Nov.  5,  1948) 

Ownership  by  the  Govt,  of  lands  abut- 
ting a  nonnavigable  stream  in  Montana 
vests  in  the  Govt,  title  to  the  adjacent 
lands  in  the  bed  of  the  stream  to  its  center 
line. 
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An  oil  and  gas  lease  covering  a  tract  of 
Govt,  land  abutting  a  nonnavigable 
stream  in  Montana  covers  only  the  land 
specifically  described  in  the  lease  and  does 
not  convey  any  right  to  take  oil  and  gas 
from  adjacent  land  owned  by  the  Govt,  in 
the  bed  of  the  stream. 

Oil  and  gas  leases  for  lands  in  the  bed 
of  a  nonnavigable  stream  in  Montana, 
which  are  within  the  known  geologic  struc- 
ture of  a  producing  field,  must  be  issued 
on  the  basis  of  competitive  bidding  despite 
the  protests  of  persons  holding  leases  on 
public  lands  abutting  the  stream. 
The  Texas  Company,  Montana-Dakota 
Utilities  Co.,  Great  Falls  2013378  "N", 
A-24562  (Nov.  29, 1948) 

The  Geological  Survey's  definition  of  a 
producing  oil  and  gas  structure  will  not  be 
disturbed  in  the  absence  of  a  showing  that 
the  definition  was  improperly  made. 
M.  B.  Aird,  Santa  Fe  076616  "N",  A-24595 
(Jan.  6,  1949) 

The  Geological  Survey's  definition  of  a 
producing  oil  and  gas  structure  will  not  be 
disturbed  in  the  absence  of  a  showing  that 
the  definition  was  improperly  made. 
Kutz  Deep  Test,  Inc.,  Santa  Fe  077383 
"A7",  A-24667  (Jan.  6,  1949) 

Oil  and  Gas  Lease  Application  Denied. 

An  oil  and  gas  lease  application  for  land 
included  in  an  outstanding  lease  will  be 
denied. 

Where  the  primary  term  of  a  noncom- 
petitive lease  expired  prior  to  Dec.  6,  1944, 
and  the  lessee  believed  that  the  lease  was 
extended  in  its  entirety  under  the  act  of 
July  29,  1942,  as  amended,  because  a  part 
of  the  leased  land  was  situated  on  a  pro- 
ducing structure,  and  the  lessee  paid  rent 
accordingly,  the  lease  will  be  regarded  as 
extended  in  its  entirety. 
John  H.  Trigg,  Las  Cruces  064737  "A"', 
A-25521  (Feb.  14,  1949) 

Case  reconsidered. 

Under  the  Department's  amended  Rules 
of  Practice,  no  request  for  review  in  the 
nature  of  a  motion  for  the  exercise  of  the 
Secretary's  supervisory  authority  may  be 
submitted  as  a  matter  of  right. 
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So  long  as  the  Secretary  retains  jurisdic- 
tion over  a  tract  of  public  land,  he  may 
reopen  and  reconsider  any  administrative 
action  previously  taken  with  respect  to  the 
land. 

The  portion  of  a  noncompetitive  oil  and 
gas  lease  covering  land  situated  outside  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field  expired  at  the  end  of  the  5- 
year  term  of  the  lease  on  July  31,  1945,  de- 
spite the  fact  that  another  portion  of  the 
leased  land  was,  on  that  date,  within  the 
known  geologic  structure  of  a  producing 
field. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  by  a  person  who  already 
holds  the  maximum  permissible  acreage  in 
leases  and  lease  applications  confers  no 
legal  rights  on  the  applicant,  but  the  De- 
li i  rt  nient  may,  as  a  matter  of  grace,  permit 
the  applicant  to  qualify  the  new  applica- 
tion by  reducing  the  other  holdings. 

A  period  of  grace  in  which  to  qualify  an 
application  will  not  be  granted  where  it 
would  confer  on  the  applicant  a  windfall  to 
which  he  has  no  equitable  claim. 

An  application  for  an  oil  and  gas  lease 
submitted  on  the  erroneous  theory  that  the 
applicant  has  a  preferential  right  to  a  lease 
on  the  tract  applied  for  will  be  considered 
as  an  ordinary  application  for  a  lease. 
John  H.  Trigg,  et  al.,  Las  Cruces  06^050, 
055561  "N",  A-24483  (Apr.  8, 1949) 

Application  for  Noncompetitive  Oil  and 
Gas  Lease  Rejected. 

Land  which  the  Geological  Survey  has 
determined  to  be  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field  is  not  subject  to  noncompetitive  leas- 
ing under  sec.  17  of  the  Mineral  Leasing 
Act,  as  amended. 

An  oil  and  gas  field  in  which  production 
from  certain  formations  has  ended  does  not 
thereby  cease  to  be  "a  producing  oil  or  gas 
field,"  within  the  meaning  of  sec  17,  if 
there  are  reasonable  prospects  of  produc- 
tion from  other  formations  in  the  field. 
Marie  Williams,  Cheyenne  073207  "A7-", 
A-25635  (Apr.  21,  1949) 

Oil  and  Gas  Lease  Rejected. 
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An  application  for  an  oil  and  gas  lease 
may  be  rejected  where  the  land  applied 
for  lies  in  an  area  the  geologic  structure 
of  which  is  unfavorable  to  the  occurrence 
of  oil  or  gas  in  commercial  quantities. 
Walter  S.  Kyle,  Sacramento  038050 
"CNU",  A-25590  (May  4,  1949) 

The  holder  of  a  10-year  oil  and  gas  lease 
that  is  situated  on  the  known  geologic 
structure  of  a  producing  oil  or  gas  field  at 
the  expiration  of  its  10-year  term  has  no 
preference  right  to  a  new  lease  pursuant 
to  the  act  of  July  29,  1942. 

The  holder  of  such  a  lease  is  not  entitled 
to  a  5-year  extension  pursuant  to  sec.  17  of 
the  Mineral  Leasing  Act,  as  amended,  or 
to  a  2-year  extension  under  that  section  in 
the  absence  of  drilling  operations  on  the 
expiration  date  of  the  lease. 

The  holder  of  such  a  lease  is  not  entitled 
to  an  extension  by  reason  of  the  fact  that 
the  lease  was  formerly  committed  to  a  unit 
agreement,  where  the  unit  agreement  was 
terminated  more  than  2  years  prior  to  the 
expiration  of  the  10-year  term  of  the  lease. 
Grace  Gantz  Lewis  and  S.  W.  Holman,  Bis- 
marck 022542,  A-25669  (July  5,  1949) 

A  homestead  entryman  under  the  Stock- 
raising  Homestead  Act  is  not  entitled  to  a 
preference  to  lease  the  oil  and  gas  rights 
within  the  entry. 

Where  land  to  be  leased  for  oil  and  gas 
development  is  not  within  any  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field,  the  first  qualified  applicant  to  file  an 
application  for  the  lease  is  entitled  to  a 
lease  of  such  lands. 

Ross  A.  Burd,  Cheyenne  076876,  A-25746 
(July  28, 1949) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

Land  within  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  can  be 
leased  for  oil  and  gas  purposes  by  com- 
petitive bidding  only. 

Frank  L.  Riker,  Los  Angeles  076115,  A- 
25769,  (Oct.  27, 1949) 

Renewal  of  Oil  and  Gas  Lease  Denied. 
There  is  no  authority   under  the  Min- 
eral Leasing  Act  to  grant  a  renewal  of  a 
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10-year  oil   and  gas   exchange  lease   em- 
bracing land  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field. 
Owen  R.  Spence,  Cheyenne  079018,  06^329, 
A-25733  (Nov.  18, 1949) 

Oil  and  Gas  Lease  Application  Rejected. 

A  person  who  holds  a  patent  to  the 
surface  of  land  under  the  Stock-raising 
Homestead  Act  has  no  preference  to  any 
lease  that  may  subsequently  be  issued 
under  the  Mineral  Leasing  Act  for  the 
oil  and  gas  deposits  in  the  land. 

The  first  person  who  applies  for  an  oil 
and  gas  lease  on  land,  the  surface  of  which 
has  been  patented  under  the  Stock-raising 
Homestead  Act,  is  entitled  to  the  lease 
unless  the  land  is  within  the  known  geo- 
logical structure  of  a  producing  oil  or 
gas  field. 

Bertha    McCullough    Boriskie,    Cheyenne 
075190,  A-25742  (Nov.  18, 1949) 

Land  should  be  considered  to  be  within 
the  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  when  compensatory 
royalty  is  charged  and  paid  for  the  drain- 
age of  oil  or  gas  from  such  land  by  a  pro- 
ducing well  on  adjoining  land. 

It  was  formerly  the  practice  of  the  De- 
partment, when  a  prospecting  permit  em- 
bracing land  partly  within  and  partly  out- 
side of  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  was  exchanged 
for  a  lease,  pursuant  to  sec.  13  of  the  Min- 
eral Leasing  Act,  to  issue  a  10-year  lease 
for  the  portion  of  the  land  on  the  producing 
structure  and  to  issue  a  separate  5-year 
lease  for  the  portion  not  on  the  producing 
structure. 

Hugo  Giomi,  Santa  Fe  0780Jf2,  065588,  A- 
25672  (Nov.  21,  1949) 

The  holder  of  a  noncompetitive  oil  and 
gas  lease  is  not  entitled  to  a  2-year  ex- 
tension of  his  lease  with  respect  to  any 
tract  in  the  lease  which,  on  the  expiration 
date  of  the  primary  term  of  the  lease,  is 
situated  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field,  unless 
on  such  date  drilling  operations  are  being 
diligently  prosecuted  on  that  tract. 

The  fact  that,  on  the  expiration  date  of 
the  primary  term  of  a  noncompetitive  oil 
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and  gas  lease,  drilling  operations  are  being 
conducted  on  a  portion  of  the  leased  land 
which  is  not  situated  within  the  known 
geologic  structure  of  a  producing  oil  or  gas 
field  does  not  entitle  the  lessee  to  a  2-year 
extension  of  the  lease  or  another  portion 
of  the  leased  land  which  is  within  the 
known  geologic  structure  of  a  producing  oil 
or  gas  field. 

Jesse  W.  White,  et  ah,  Pueblo  058636,  A- 
25904  (Dec.  12,  1950) 

The  provision  of  sec.  17  of  the  Mineral 
Leasing  Act  that  extends  for  two  years  a 
noncompetitive  oil  and  gas  lease  on  land 
which  is  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  at  the 
expiration  of  the  primary  term  of  the  lease, 
and  on  which  drilling  operations  are  being 
diligently  prosecuted  at  that  time,  is  ap- 
plicable only  to  5-year  noncompetitive 
leases. 

A  10-year  noncompetitive  exchange  oil 
and  gas  lease  is  not  eligible  to  receive  the 
2-year  drilling  extension  provided  for  in 
sec.  17  of  the  Mineral  Leasing  Act. 
Rudolph  J.  Roseth,  Great  Falls  051864,  A- 
26116  (Feb.  21,  1951) 

Understanding  of  the  decision  in  Jesse 
W.  White,  et  al.,  depends  upon  the  inter- 
pretation of  the  last  sentence  in  the  third 
paragraph  of  sec.  17  of  the  Mineral  Leas- 
ing Act.  Particularly  it  depends  upon  what 
antecedent  is  to  be  ascribed  to  the  phrase 
"upon  which."  In  the  White  decision 
"lands"  was  considered  the  antecedent  of 
"upon  which"  an  interpretation  which 
seems  to  follow  the  intent  of  the  act. 

Under  the  Mineral  Leasing  Act  land  not 
situated  within  the  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field  was 
subject  to  noncompetitive  leasing  for  five 
years  and  for  so  long  after  as  oil  and  gas 
might  be  produced  in  paying  quantities. 
In  looking  at  the  legislative  history  of  the 
O'Mahoney  Act  extensions  it  is  apparent 
that  they  applied  only  to  land  situated 
within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field. 

Jesse  W.  White,  et  al.,  A-25904  (Apr.  3 
1951) 
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The  rejection  of  an  application  for  a 
preference-right  oil  and  gas  lease  under 
sec.  1  of  the  act  of  July  29, 1942,  is  required 
if,  on  the  expiration  date  of  the  lease  upon 
which  the  application  is  based,  the  land 
covered  by  the  base  lease  is  situated 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field. 

If  the  producing  character  of  the  struc- 
ture underlying  a  tract  of  land  is  actually 
known  prior  to  the  date  of  the  Depart- 
ment's official  pronouncement  on  that  sub- 
ject, it  is  the  date  of  the  ascertainment  of 
the  fact,  and  not  the  date  of  the  pro- 
nouncement, that  is  determinative  of  rights 
which  depend  upon  whether  the  land  is 
or  is  not  situated  within  the  known 
geologic  structure  of  a  producing  oil  or  gas 
field. 

The    Texas     Company,    Montana    01315, 
A-26214   (July  27,  1951) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  land  within  the  known 
geological  structure  of  a  producing  gas 
field  must  be  rejected. 
Charles  D.  Hoffman,  BLM-A  022053, 
A-26237  (July  30,  1951) 

Where  land  covered  by  a  noncompetitive 
oil  and  gas  lease  is  within  the  known 
geological  structure  of  a  producing  oil  or 
gas  field  at  the  expiration  date  of  the 
primary  term  of  the  base  lease,  a  prefer- 
ence-right lease  covering  such  land  cannot 
be  granted  to  the  holder  of  the  original 
lease  under  sec.  1  of  the  act  of  July  29, 
1942. 

H.  E.  Christensen,  Montana  01061,  A-26221 
(Aug.  31,  1951) 

Where  an  oil  and  gas  lease  has  expired, 
and  gas  lease  cannot  be  granted  for  a 
period  to  the  passage  of  the  statute 
authorizing  such  waiver  or  reduction. 

Where  an  oil  and  gas  lease  has  expired, 
a  waiver  or  reduction  of  rental  thereunder 
would  not  meet  the  standards  prescribed 
by  section  39  of  the  Mineral  Leasing  Act 
for  the  granting  of  such  relief. 

Prior  to  Oct.  28,  1946,  the  holder  of  a 
noncompetitive  oil  and  gas  lease  became 
liable  for  increased  rental  on  the  first  day 
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of  the  lease  year  following  the  date  on 
which  the  Geological  Survey  ascertained 
that  the  lease  was  partially  or  wholly 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field,  and  not  on  the 
pronouncement  of  the  definition  of  the 
structure. 

Lillie  Mae  Yates,  Las  Cruces  065829, 
A-26271   (Feb.  8,  1952) 

The  rejection  of  an  application  for  a 
noncompetitive  oil  and  gas  lease  is  required 
if,  on  the  date  of  the  filing  of  the  applica- 
tion, the  land  is  situated  within  the  known 
geologic  structure  of  a  producing  oil  or 
gas  field. 

If  the  producing  character  of  the  struc- 
ture underlying  a  tract  of  land  is  actually 
known  prior  to  the  date  of  the  Depart- 
ment's official  pronouncement  on  that  sub- 
ject, it  is  the  date  of  the  ascertainment 
of  the  fact  and  not  the  date  of  pronounce- 
ment that  is  determinative  of  rights  which 
depend  on  whether  the  land  is  or  is  not 
situated  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field. 
Ernest  A.  Hanson,  Las  Cruces  069760, 
A-26375  (May  29,  1952) 

A  noncompetitive  oil  and  gas  lease  is 
properly  canceled  as  to  any  land  included 
in  the  lease  which  was  known  to  be  situ- 
ated on  the  known  geological  structure  of 
a  producing  oil  or  gas  field  prior  to  the 
filing  of  the  application  for  the  lease. 
Wm.  Wostenberg,  Wyoming  04552,  A-26450 
(Sept.  5,  1952) 

Applications  for  noncompetitive  oil  and 
gas  leases  rejected  in  part. 

The  applications  were  rejected  as  to  cer- 
tain tracts  of  land  because  they  were  sit- 
uated within  known  geological  structures 
which  are  productive  prior  to  the  dates  on 
which  the  applications  were  filed. 
Grace  E.  Van  Hook,  Santa  Fe  080St91, 
080600,  A-26494  (Nov.  18,  1952) 

Neither  sec.  27  of  the  Mineral  Leasing 
Act,  as  amended  in  1931,  nor  sec.  17  of  the 
act,  as  amended  in  1935,  required  that  a 
unit  agreement  must  include  all  the  land 
situated  within  the  known  geological  struc- 
ture of  a  producing  oil  or  gas  field. 
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The  approval  by  the  Department  of  a 
unit  agreement  does  not  constitute  a  deter- 
mination that  lands  outside  the  unit  area 
are  not  situated  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field. 
Charles  C.  Lockett,  BLM  025867,  A-26515 
(Nov.  26, 1952) 

An  application  for  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
all  the  land  applied  for  is  situated  within 
the  known  geologic  structure  of  the  pro- 
ducing Cedar  Creek  Field,  as  defined  on 
Sept.  21,  1953. 

Charles  LaV.  Larzelere,  BLM  025369,  A- 
26517  (Dec.  4, 1952) 

Land  included  in  a  noncompetitive  oil 
and  gas  lease  extended  beyond  its  primary 
term  by  production  does  not  become  im- 
mediately available  for  further  leasing 
when  production  ceases. 

Until  the  termination  of  such  a  lease  is 
noted  on  the  records  of  the  local  land  office, 
the  lands  embraced  in  the  lease  are  not 
available  for  leasing  to  others. 

Lands  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  are  not 
subject  to  noncompetitive  leasing. 
Kenneth   A.    Araas,    Colorado    02709,    A- 
26672  (Apr.  28, 1953) 

A  definition  of  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  is,  in 
effect,  a  withdrawal  of  the  lands  included 
within  the  boundaries  of  such  structure 
from  noncompetitive  leasing. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  filed  covering  lands 
which  are  at  the  time  of  the  filing  of  the 
application  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field, 
the  application  may  not  be  suspended  to 
await  action  by  the  Department  on  a  re- 
definition of  the  boundaries  of  the 
structure. 

W.     Nelson     Shell,     Sacramento     0^5717, 
A-26623  (June  1,1953) 

The  Geological  Survey's  determination 
that  as  of  the  time  of  the  filing  of  an  oil 
and  gas  lease  application  the  land  applied 
for  is  not  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  will 
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not  be  disturbed  in  tbe  absence  of  a  show- 
ing  that   the   definition   was    improperly 
made. 

The  surface  owner  of  land  patented 
under  the  Stock-raising  Homestead  Act 
with  a  reservation  of  minerals  to  the  U.S. 
has  no  preference  right  to  an  oil  and  gas 
lease  under  sec.  20  of  the  Mineral  Leasing 
Act. 

James  S.  Lannan,  Los  Angeles  098211, 
099028,  A-26831  (Mar.  19, 1954) 

A  lessee  is  not  entitled  to  a  5-year  ex- 
tension of  his  noncompetitive  oil  and  gas 
lease  insofar  as  it  includes  land  which  on 
the  expiration  of  the  primary  term  of  the 
lease  is  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field. 
Matliew  H.  Casey,  Great  Falls  085831, 
A-27006  (Nov.  23, 1954) 
LANDS  SUBJECT  TO 

Oil  and  gas.  Recommending  issuance  of 
lease.  Preference  right,  sec.  1,  act  of  July 
29, 1942.  General  Land  Office. 
Ernest   W.  Houston,  Sacramento   085^91, 
018085  "N"  (Mar.  20,  1945) 

Where  oil  is  being  produced  from  sep- 
arate horizons,  the  Government  royalty 
may  be  computed  by  treating  the  produc- 
tion from  each  horizon  rather  than  by  con- 
sidering all  the  production  from  all  the 
horizons  together. 

The  California  Co.,  Haven  Oil  &  Refining 
Co.,  Appellants,  Lease  Denver  032683(a), 
Rangely  Field,  Colo.,  (Jan  23,  1946) 

Investigation  into  the  legislative  history 
of  a  provision  in  sec.  1  of  the  act  of  Feb. 
25,  1920.  The  provision  reads  as  follows  : 

"Provided  Further,  That  citizens  of 
another  country  the  laws,  customs,  or  regu- 
lations of  which  deny  similar  or  like  privi- 
leges to  citizens  or  corporations  of  this 
country,  shall  not  by  stock-ownership, 
stock-holding,  or  stock  control,  own  any 
interest  in  any  lease  acquired  under  the 
provisions  of  this  act." 

An  analysis  of  the  legislative  history 
brings  the  conclusion  that  the  extent  of 
reciprocity  that  shall  be  recognized  as 
bringing  foreign  nationals  within  the  scope 
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of    the    alien    proviso    is    a    matter    of 
policy    rather    than    of   formal    statutory 
interpretation. 

Memorandum  (May  24,  1946) 

The  Federal  Petroleum  Board  is  author- 
ized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Reinstatement  of  Obligation,  to  Submit 
Monthly  Reports  Under  Connolly  Act, 
M-34737  (Nov.  22, 1946) 

Reply  to  telegram  of  Jan.  31,  1947  re 
applicability  of  act  of  Aug.  8,  1946  (P.L. 
696),  to  xVl  a  ska. 
Richfield  Oil  Corp.  (Feb.  5,  1947) 

Oil  and  gas  leases  on  wildlife  refuge 
lands. 

Mi  morandum  (Feb.  13, 1947) 

Motion  for  exercise  of  supervisory  au- 
thority. Valentine  scrip  application 
rejected. 

Application  to  locate  Valentine  scrip  re- 
jected where  land  appropriated  by  E.O.  No. 
6910  and  determined  not  to  be  properly 
classifiable  as  suitable  for  scrip  acquisition. 

In  classifying  lands  under  sec.  7  of  the 
Taylor  Grazing  Act,  the  Secretary  may  con- 
sider broad  factors  of  public  interest  and 
policy. 

J.    C.   AMrich,   Los  Angeles   055130   "K", 
A-24041  (Feb.  26,  1947) 

As  long  as  the  only  withdrawals  on  the 
lands  are  those  under  the  1910  act,  the  land 
would  remain  subject  to  the  mining  laws 
insofar  as  concerns  metalliferous  minerals. 
See  Attorney  General's  Opinion  of  June  4, 
1941  (40  Op.  Atty.  Gen.  20). 
Jackson  Hole-Yellowstone  Area  Temporary 
Withdrawals  (Feb.  26, 1947) 

Motions  for  rehearing  Valentine  scrip 
applications  rejected.  Motion  denied. 

Applications  to  locate  Valentine  scrip 
rejected  where  lands  appropriated  by  E.O. 
No.  6910  and  are  determined  to  be  not 
properly  classifiable  as  unsuitable  for  scrip 
applications. 
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Agricultural  surface  entry  act  of  July 
17,  1914  *  *  *  is  limited  in  application  by 
the  act  of  Mar.  4,  1933  *  *  *  to  lands  the 
disposal  of  surface  title  to  which  will  not 
unreasonably  interfere  with  the  develop- 
ment of  minerals  in  the  land. 
M.  N.  Young,  et  ah,  Los  Angeles  053600,  et 
ah,  A-24329-30  (Feb.  26,  1947) 

Whether  Fish  and  Wildlife  Service  has 
authority  to  sell  dead  and  down  timber  on 
public  lands  within  wildlife  refuge; 
whether  Bur.  of  Land  Management  rather 
than  Fish  and  Wildlife  Service  should  dis- 
pose of  such  timber ;  and  whether  answers 
to  questions  1  and  2  are  applicable  to  other 
resources. 
Memorandum  ( Feb.  28, 1947 ) 

Homestead  and  desert  land  applications 
rejected  because  land  withdrawn  for  the 
purpose  of  a  proposed  grazing  district. 
However,  oil  and  gas  lease  may  be  issued 
despite  withdrawal  of  the  land  for  grazing 
purposes. 

Person  owning  more  than  160  acres  pre- 
cluded from  acquiring  any  homestead 
rights. 

James  Hutzel  Voorhees,  Carson  City 
022562  "0",  Homestead  Application,  Car- 
son City  022563  "F",  A-24488  (Mar.  12, 
1947) 

Payment  of  Rental  Required. 

Definition  of  a  producing  field  is  a  mat- 
ter for  the  reasonable  discretion  of  the 
Secretary. 

Prior  to  amendment  of  regulations  in 
October  1946  (43  CFR  192.80b),  it  was  the 
obligation  of  a  lessee  to  inquire  as  to 
whether  any  part  of  his  land  had  been 
included  in  the  definition  of  a  producing 
field ;  and  he  is  liable  for  the  increased 
rental  upon  the  promulgation  of  such  a 
definition  without  receipt  of  actual  notice, 
M.  E.  Baish,  Las  Cruces  029391  "N",  A- 
24296  (Mar.  26,  1947) 

Department's  long-standing  policy  on 
refusing  to  issue  oil  and  gas  lease  on  land 
within  one  mile  of  the  exterior  boundaries 
of  naval  petroleum  reserves  will  not  be 
changed  merely  because  a  special  Senate 
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Committee  has  recommended  the  abolition 
of  such  reserves. 

Helen  F.  Carlisle,  Trustee  of  the  Estate  of 
Louise  L.  Leulioltz,  Deceased,  Sacramento 
036223,  019285  "N",  A-24201  (Apr.  4,  1947) 

Oil  and  gas  lease  applications  notarized 
in  contravention  of  criminal  code  will  not 
be  accepted. 

Notarization  of  oil  and  gas  lease  appli- 
cation by  lawyer  who  has  agreement  to 
perform  legal  services  in  event  applicant 
procures  lease  has  such  interest  in  the  mat- 
ter as  voids  his  attestation. 

Oil  and  gas  lease  not  effective  until 
signed  by  applicant,  by  authorized  official 
of  Department,  and  delivered  to  the  lessee. 
Mrs.  Marcus  F.  Daley,  et  al.,  Sacramento 
035717  etc.  "N",  A-24457-58,  A-24465  to 
A-24480,  incl.  (May  6,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Aug.  1,  1946.  Un- 
less the  lease,  permit  or  license  was  actu- 
ally issued  to  the  applicant  before  Aug.  1, 
1946,  the  reservation  must  be  inserted. 
Even  in  the  absence  of  the  reservation,  a 
mineral  lessee  must  confine  his  mining  op- 
erations to  the  extracting  of  those  minerals 
for  which  the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fissiona- 
ble source  material  reservation. 

Unless  the  certificate  of  sale  bears  a 
date  prior  to  Aug.  1,  1946,  the  reservation 
should  be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications  for  stock-raising  home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
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The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    "valid 
claim,   right  or  privilege"  to  be  exempt 
from  the  fissionable  source  material  reser- 
vations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which  confidential  information 
was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  lo- 
cators initiated  while  E.O.  No.  9613  was  in 
effect,  and  where  no  "substantial  deposits" 
were  involved,  gives  the  locator  a  valid 
right  to  a  patent  without  the  fissionable 
source  materials  reservation.  If,  however, 
the  same  land  contained  substantial  de^ 
posits  of  fissionable  materials  E.O.  No. 
9701  was  applicable  after  the  reservation 
of  E.O.  No.  9613,  and  the  land  is  now  sub- 
ject to  the  Atomic  Energy  Act. 

Section  5(b)(7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 
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Applications  to  locate  Valentine  scrip  re- 
jected where  lands  appropriated  by  E.O. 
No.  6919  and  are  determined  to  be  not  prop- 
erly classifiable  as  suitable  for  scrip  loca- 
tion. Agricultural   Surface  Entry  Act  of 
July  17,  1914  (38  Stat.  509,  30  U.S.C.  121- 
123),  is  limited  in  application  by  the  act  of 
Mar.  4,  1933  (47  Stat.  1570,  30  U.S.C.  124), 
to  lands  the  disposal  of  surface  title  to 
which  will  not  unreasonably  interfere  with 
the  development  of  minerals  in  the  land. 
Henry  H.   ~\Y  heeler,  Los  Angeles   060122, 
12S,  124,  !■'■'  "N",  A-24339  (June  3,  1947) 

Motion  for  the  exercise  of  the  Secre- 
tary's supervisory  power  denied  where  no 
showing  was  made  warranting  the  exer- 
cise thereof. 

Annie  L.  Hill  v.  Williams  and  Liddell,  Mrs. 
Jimmie  Saunders  v.  Williams  and  Liddell, 
J.  X.  Hawkins,  Protestant,  Shell  Oil  Co., 
Proposed  Assignee,  Las  Cruces  062812, 
059866,  05958.',.  0S2127  -.V",  A-24248,  A- 
24255  (July  2, 1947) 

Applicant  has  appealed  from  decision  re- 
jecting petition  for  reinstatement  of  coal 
lease  application. 

Regulation  upon  which  the  rejection  was 
based  places  upon  an  applicant  for  a  coal 
lease  the  burden  of  showing  that  an  addi- 
tional coal  mine  is  needed  and  that  there 
is  actual  need  for  the  coal  which  cannot 
otherwise  be  reasonably  met.  Applicant 
fails  to  estimate  the  amount  of  coal  re- 
quired for  his  contemplated  enterprise. 
Consequently,  it  cannot  be  determined  that 
existing  mines  in  the  vicinity  producing 
the  same  quality  of  coal  as  is  found  on  the 
lands  sought  by  the  applicant  are  unable 
to  furnish  all  the  requirements  of  the  pres- 
ent market  for  such  coal  as  well  as  the 
needs  of  the  new  enterprise  proposed  by 
the  applicant. 

F.  F.  Hintze,  Salt  Lake  06J,015  "X",  A- 
24711  (Oct.  24,  1947) 

Oil  and  gas  deposits  restored  to  tribal 
ownership  pursuant  to  sec.  3  of  the  act  of 
June  18,  1934  (25  U.S.C.  463),  although 
the  surface  of  the  lands  containing  such 
deposits  had  previously  been  patented  to 
other  persons,  are  not  subject  to  disposi- 
tion under  the  terms  of  the  Mineral  Leas- 
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ing  Act  (30  U.S.C.  181  et  seq.),  but  may  be 
leased  pursuant  to  the  act  of  May  11,  1938 
(25  U.S.C.  396a). 

A.  A.  Brigman,  Salt  Lake  City  065213  "N", 
A-24678  (Mar.  30,  1948) 

1.  An  application  for  an  oil  and  gas  lease 
of  withdrawn  land  is  invalid. 

2.  The  revocation  of  a  withdrawal  prior 
to  action  being  taken  on  a  lease  application 
covering  such  land  does  not  validate  the 
application. 

Noel  Teuscher,  Anchorage  010808  "2V",  A- 
25194  (May  3,  1948) 

Holder's  application  was  filed  Nov.  17, 
1937.  During  1943-44  it  became  known  that 
sees.  10  and  22  contain  commercial  de- 
posits of  potassium.  The  full  rule  in  this 
regard  is  set  forth  in  departmental 
decision  A-24112,  June  20,  1946,  "A  deter- 
mination of  the  mineral  character  of  the 
land  sought  by  an  applicant  is  to  be  made 
as  of  the  time  when  the  applicant  has  done 
all  things  properly  required  of  him." 

In  Holder  and  Hull  cases,  it  is  apparent 
from  the  face  of  applications  there  was  no 
compliance  with  certain  regulations  in 
force  at  time  of  filing  of  applications  and 
until  discovery  of  potassium  on  sees.  10 
and  22  (43  CFR  194.7  (e),  (f),  and  (g)). 
Applications  oy  Theresa  Holder  and  C.  G. 
Hull  for  Potassium  Prospecting  Permit; 
Las  Cruces  048522  and  055347  (June  4, 
1948) 

If  there  is  no  prospect  of  the  existence 
of  a  deposit  of  oil  or  gas  in  a  tract  of  pub- 
lic land,  such  tract  is  not  subject  to  leasing 
for  the  development  of  oil  and  gas  under 
the  Mineral  Leasing  Act. 

Oil  and  gas  leases  of  lands  under  the 
Sacramento  River,  an  inland  navigable 
water,  cannot  be  issued  by  this  Depart- 
ment because  such  lands  belong  to  the 
State  of  California  and  its  grantees. 
Keil  J.  Scharf,  Sacramento  035421  "N", 
A-24816  (Nov.  12, 1948) 

The  Geological  Survey's  definition  of  a 
producing  oil  and  gas  structure  will  not 
be  disturbed  in  the  absence  of  a  showing 
that  the  definition  was  improperly  made. 
M.  B.  Aird,  Santa  Fe  076616  UN",  A-24595 
(Jan.  6, 1949) 
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The  Geological  Survey's  definition  of  a 
producing  oil  and  gas  structure  will  not  be 
disturbed  in  the  absence  of  a  showing  that 
the  definition  was  improperly  made. 
Kutz  Beep  Test,  Inc.,  Santa  Fe  077383  "N", 
A-24667  (Jan.  6, 1949) 

A  motion  for  rehearing  will  be  denied 
where  it  does  not  effectively  controvert  the 
grounds  which  formed  the  basis  for  the 
Department's  decision  on  appeal. 

A  new  factual  allegation  comes  too  late 
when  it  is  made  for  the  first  time  on  mo- 
tion for  rehearing,  although  apparently 
within  the  party's  knowledge  at  all  times 
throughout  the  earlier  stages  of  the  pro- 
ceeding. 

Mrs.  Marcus  F.  Daley,  et  al.,  Sacramento 
035717,  etc.  "N",  A-24457,  A-24458,  A- 
24465  to  A-24480,  inch  (Jan.  14,  1949) 

An  oil  and  gas  lease  will  not  be  issued  for 
any  land  within  one  mile  of  a  naval  petro- 
leum reserve  where  operations  under  the 
lease  would  adversely  affect  the  reserve 
through  drainage  from  known  productive 
horizons. 

An  oil  and  gas  lease  will  not  be  issued 
for  any  lands  which  are  withdrawn  from 
leasing,  even  though  the  withdrawal  was 
made  subsequent  to  the  filing  of  the  lease 
application. 

Charles  L.  Van  Wert,  Sacramento  019374, 
035659  "N",  A-24067   (Jan.  18,  1949) 

A  motion  for  rehearing  which  presents  no 
new  facts  or  arguments  will  be  denied. 
Alex    Liska,    Anchorage    08290    "N",    A- 
24491  (Jan.  19,  1949) 

Applications  for  oil  and  gas  leases  on 
lands  situated  within  a  national  monu- 
ment must  be  rejected  under  sec.  1  of  the 
Mineral  Leasing  Act,  as  amended  (60  Stat. 
950). 

Albert  E.  Shaiv,  Evanston  02181,3,  A-25223 
(Jan.  28,  1949) 

A  motion  for  rehearing  will  be  denied 
where  it  presents  no  new  facts  or  argu- 
ments. 

The  Texas  Company,  Las  Cruces  030176, 
etc.,  A-23427  (Jan.  31,  1949) 
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Oil  and  gas  lease  application  denied. 
Motion  filed. 

The  rejection  of  an  application  for  an 
oil  and  gas  lease  on  land  in  the  Cerritos 
Channel,  Calif.,  was  proper  because  the 
U.S.  has  no  right  to  use  the  land  in  the 
channel  for  the  production  of  oil  or  gas. 
D.  E.  Blue,  Los  Angeles  053303  "N",  A- 
23577  (Apr.  6, 1949) 

Appeal  of  the  Rock  Island  Refining 
Corp.  from  action  of  Geological  Survey 
requiring  the  company  to  pay  increased 
charges  for  royalty  crude  oil. 

The  decision  to  increase  charges  was 
based  upon  the  definition  of  "any  prin- 
cipal purchaser."  The  Survey  does  not 
agree  that  only  the  company  purchasing 
more  oil  than  any  other  company  should 
be  considered  the  principal  purchaser.  It 
does  concede,  however,  that  it  is  unrea- 
sonable to  regard  companies  purchasing 
as  little  as  3.7%  and  2.9%  of  the  total 
purchases  as  principal  purchasers. 

The   supervisor   will   be    instructed    to 
credit   the   appellants   account   with   the 
amount  of  the  overcharge. 
Appeal  of  the  Rock  Island  Refining  Corp. 
(Apr.  8,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  in  California  which,  in  1867  or 
1857,  was  situated  below  mean  high  tide 
but  which,  at  the  time  when  the  applica- 
tion was  filed,  had  been  filled  in  by  arti- 
ficial means  and  had  become  fast  land,  will 
be  rejected. 

An  application  for  an  oil  and  gas  lease 
on  land  in  California  which  was  patented 
as  a  part  of  a  Mexican  land  grant,  without 
any  reservation  to  the  U.S.  of  the  oil  and 
gas  in  the  land,  will  be  rejected. 
Earl  G.  Sinclair  and  Lauren  D.  Cherry, 
Alma  Goettsch,  Los  Angeles  053530,  053555 
A-25254,  A-25255  (May  10, 1949) 

Deposits  of  oil  and  gas  reserved  to  the 
U.S.  under  patents  issued  pursuant  to  the 
Stock-raising  Homestead  Act  cannot  be 
leased  if  they  are  within  the  boundaries  of 
a  national  monument. 

Perley  M.  Lewis,  Phoenix  085075,  A-25684 
(May  17, 1949) 
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An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  national  monu- 
ment must  be  rejected. 
Karl  J.  Walker,  Evanston  024109  "2V",  A- 
25679  (May  17,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  national  monu- 
ment must  be  rejected. 

Albert  J.  Cope,  Evanston  021987,  A-25633 
(June  27,  1949) 

Quotes  40  Op.  Atty.  Gen.  41  of  April  2, 
1941,  stating  there  is  implied  authority  in 
Executive  branch  to  take  protective  meas- 
ures in  cases  where  lands  acquired  by  U.S. 
for  specific  purposes  are  found  to  contain 
oil,  which  is  being  drained  by  adjoining 
owners. 

Implied  authority  to  take  protective  ac- 
tion respecting  Govt,  property  should  not 
be  deemed  to  have  been  curtailed  by  a 
grant  of  express  authority  for  the  com- 
mercial development  of  other  Govt,  prop- 
erty unless  such  conclusion  is  clearly  re- 
quired. 

Authority  of  the  United  States  to  Drill  Off- 
set Wells  in  Barksdale  Field  (Aug.  11, 
1949) 

Where  the  field  notes  of  a  survey  and 
the  patent  issued  following  the  survey 
both  adopt  a  river  as  one  of  the  boundaries 
of  a  grant,  it  is  proper  to  reject  an  appli- 
cation for  an  oil  and  gas  lease  for  lands 
adjacent  to  the  bank  of  the  river  which 
is  within  the  limits  of  the  grant. 
Charles  L.  Bacon,  Pueblo  060337  "CSU", 
A-25546  (Oct.  6, 1949) 

Removal  by  State  of  gravel  and  road 
surfacing  material  from  alleged  mining 
claim  included  in  an  Oil  and  Gas  lease. 

Mining  claims   which   conflict  with   oil 
and  gas  leases  are  void.  No  case  involving 
that  problem  has  been  legally  reviewed. 
Letter  to   Attorney   General   of   Colorado 
from  Horn  (Dec.  23, 1949) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  author- 
ity for  the  executive  branch  of  the  Govt, 
to  make  appropriate  arrangements, 
through  the  issuance  of  leases  or  permits, 
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for  the  development  of  such  of  the  oil  and 
gas    deposits    in    the    submerged    coastal 
lands  of  the  U.S.  as  are  surplus  to  the 
needs  of  the  Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  does 
not  refer  to  the  submerged  coastal  lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
permitting  the  issuance  of  leases  or  per- 
mits on  the  surplus  oil  and  gas  deposits  in 
the  submerged  coastal  lands,  on  the  one 
hand,  and  the  Mineral  Leasing  Act  of  1920 
and  the  Mineral  Leasing  Act  for  Acquired 
Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases 
or  permits  under  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
on  surplus  oil  and  gas  deposits  in  any  con- 
troverted areas  of  submerged  lands  in- 
volved in  proceedings  before  the  Supreme 
Court. 

Authority  to  Provide  for  Production  of 
Oil  and  Gas  From  Submerged  Lands, 
M-36036  (June  1,  1950) 

The  Mineral  Leasing  Act  of  Feb.  25, 
1920,  is  not  applicable  to  Indian  Reserva- 
tion lands  which  have  been  allotted  to  in- 
dividual Indians. 

Indian  reservation  lands  which  have 
been  allotted  to  individual  Indians  may  be 
leased  for  oil  and  gas  development  in  ac- 
cordance with  the  provisions  of  the  act  of 
Mar.  3,  1909,  and  the  regulations  in  25 
OFR,  Part  189. 

Melvin  L.  Collier,  Cheyenne  080677,  A- 
25878  (July  3,  1950) 

The  Secretary  of  the  Interior  has  au- 
thority under  sec.  3  of  the  Indian  Reor- 
ganization Act  to  restore  to  tribal  owner- 
ship mineral  deposits  which  were  reserved 
to  the  U.S.  when  the  surface  of  ceded  In- 
dian Lands  was  patented. 

Oil  and  gas  deposits  reserved  to  the  U.S. 
when  the  surface  of  ceded  Indian  lands 
was  patented  but  subsequently  restored  to 
tribal  ownership  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act  of  1920, 
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which  is  applicable  only  to  "lands  *  *  * 
owned  by  the  United  States." 
Davidson     Hill,     Kenneth     M.     Willson, 
Pueblo    059564,    A-25883    (Sept.    5,    1950) 

The  four  Naval  petroleum  reserves  were 
created  by  Executive  orders  as  follows : 
Reserve  No.  1  (Elk  Hills)  Sept.  2,  1912; 
Reserve  No.  2  (Buena  Vistal  Hills)  Dec. 
13,  1912;  Reserve  No.  3  (Teapot  Dome) 
Apr.  30,  1915 ;  and  Reserve  No.  4  (Alaska) 
Feb.  27,  1923. 

Summary  of  History  of  the  Naval  Petro- 
leum Reserves  (Feb.  7, 1951) 

When  two  classes  of  land  are  dealt  with 
in  an  order  revoking  a  previous  with- 
drawal, and  with  respect  to  one  class  a 
future  date  for  the  effectiveness  of  the 
revocation  order  is  specified,  while  with  re- 
spect to  the  other  class  no  date  for  the 
effectiveness  of  the  revocation  order  is 
specified,  the  lands  in  the  latter  class  be- 
come subject  to  application  when  the  revo- 
cation order  is  filed  with  the  Division  of 
the  Federal  Register. 

Dicta  in  Richard  R.  Crandall,  A-24444 
(Nov.  12,  1946)  ;  Conrad  A.  Ritschard, 
Gladys  Ritschard,  A-25303  (Sept.  10, 
1948)  ;  and  A.  Hartwell  Bradford,  A-25730 
(Sept.  30,  1949)  held  to  be  unsound. 
D.  K.  Edwards,  et  al.  v.  Albert  G.  Brock- 
bank,  et  al.,  A-25960  (Apr.  3,  1951) 

Submerged  coastal  lands  are  not  sub- 
ject to  leasing  under  the  Mineral  Leasing 
Act  of  1920. 

Tidelands  within  a  State  belong  to  the 
State  or  its  grantees. 

Lands  in  the  bed  of  a  navigable  river 
within  a  State  belong  to  the  State  or  its 
grantees. 

The  Mineral  Leasing  Act  of  1920  is  in- 
applicable to  submerged  coastal  lands,  to 
tidelands  within  a  State,  or  to  lands  under- 
lying a  navigable  river  within  a  State. 
L.  A.  Nikoloric,  A-26327  (Oct.  18,  1951) 

An  oil  and  gas  lease  authorizes  the  les- 
see to  permit  use  of  a  portion  of  the  leases 
area  for — 

(A)  Landing  and  take-off  of  airplanes 
carrying  officials  and  employees  of  the 
lessee  or  of  his  operator,  or  operating 
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supplies  and  materials  to  and  from  the 
leased  area. 
(B)  The  construction  and  maintenance 
of  strips  on  the  leased  area  for  land- 
ing and  take-off  of  such  planes, 
an  oil  and  gas  lease  does  not  authorize  the 
lessee  or  others  to  use  a  leased  area  for  a 
public  airport. 

Authority  of  Oil  and  Gas  Lessee  to  Permit 
Use  of  Leased  Area  for  Landing  and  Take- 
off of  Airplanes  (Oct.  29, 1951) 

Where  lands,  which  the  Department  had 
no  authority  to  lease,  were  inadvertently 
included  with  other  lands  in  oil  and  gas 
leases  issued  pursuant  to  the  Mineral  Leas- 
ing Act,  corrective  action  may  be  taken. 
Oil  and  Oas  Leases  on  Land  in  Strawberry 
Valley  Reclamation  Project,  M-36051 
(Supp.)  (Nov.  1,1951) 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

E.  D.  Withington,  BLM  025007,  A-26370 
(May  12, 1952) 

The  ownership  of  land  in  the  bed  of  a 
river  within  a  public  domain  State,  which 
river  was  navigable  at  that  point  when 
the  State  was  admitted  to  the  Union, 
passed  from  the  U.S.  to  the  State  upon  its 
admission  to  the  Union. 

The  Mineral  Leasing  Act  is  applicable  to 
land  which  belongs  to  a  State  (or  its 
grantee). 

A.  C.  Hornung,  Montana  02329,  02830,  A- 
26403  (July 28, 1952) 

Where  an  application  for  homestead 
entry  on  public  land  is  filed  after  an  appli- 
cation for  an  oil  and  gas  lease  covering  the 
same  land  is  filed,  it  is  proper  to  require 
the  homestead  applicant  to  waiver  oil  and 
gas  rights  and  any  right  to  recover  for  sur- 
face damage  done  by  the  oil  and  gas  lessee 
in  drilling  for  and  producing  oil  or  gas. 
John  O.  Eckel,  Pueblo  060458,  A-26405 
(Aug.  8,  1952) 

Neither  submerged  lands  of  the  Con- 
tinental Shelf  nor  tidelands  are  subject  to 
leasing  under  the  Mineral  Leasing  Act  of 
1920. 

Western  Resources-Oreg.,  Ltd.,  A-26503 
(Aug.  13,  1952) 
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Where  an  administrative  requirement, 
which  is  not  prescribed  by  statute  or 
departmental  regulation,  is  imposed  upon 
an  applicant  for  an  oil  and  gas  lease  by  a 
subordinate  official  of  the  Department,  the 
Secretary  may  waive  the  requirement  in 
a  proper  case. 

The  authority  of  the  Secretary  retroac- 
tively to  excuse  the  failure  of  an  applicant 
for  an  oil  and  gas  lease  to  comply  with  an 
administrative  requirement  within  a  pre- 
scribed period  of  time  does  not  extend  to  a 
situation  where  the  legal  rights  of  another 
person  have  intervened  in  the  meantime. 
Austin  B.  Smith,  Appellant,  Rulon  K.  Neil- 
son,  Intervenor,  Utah  01419,  04486,  A-26368 
(Sept.  30,  1952) 

Where  a  person  applied  for  the  rein- 
statement of  his  canceled  homestead  entry 
and  it  then  appears  upon  the  basis  of  the 
available  geological  data  that  the  land  cov- 
ered by  the  entry  is  not  valuable  for  oil 
and  gas,  the  applicant  should  not  be 
required  to  execute  an  oil  and  gas  waiver 
as  a  condition  precedent  to  the  reinstate- 
ment of  the  entry. 

The  validity  of  an  existing  oil  and  gas 
lease  properly  issued  on  the  land  covered 
by  a  canceled  homestead  entry  is  not 
affected  by  an  administrative  finding  in 
connection  with  an  application  for  the 
reinstatement  of  the  homestead  entry, 
that,  in  the  light  of  the  current  geological 
data,  the  land  is  not  valuable  for  oil  and 
gas,  and  the  entry  may  be  reinstated  with- 
out any  waiver  of  oil  and  gas  rights  by  the 
applicant. 

Carol  O.  Olsen,  Cheyenne  048821,  A-26432 
(Oct.  7,  1952) 

Where  applications  are  filed  for  non- 
competitive oil  and  gas  leases  on  lands  in 
nonmineral  (desert  land)  entries  allowed 
without  any  reservation  of  the  oil  and  gas 
deposits  to  the  Govt.,  such  applications 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  lands  are  not  pros- 
pectively valuable  for  oil  and  gas. 

Where  applications  for  noncompetitive 
oil  and  gas  leases  were  rejected  as  to 
lands  which  at  that  time  were  included  in 
a  permit  previously  issued  to  the  Navy  for 
the  use  of  such  lands  as  target  ranges,  and 
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it   appears  that  the  permit  has  recently 
expired,    the    case   will    be    remanded   to 
ascertain  whether   the  Navy   still  has  a 
need  for  such  lands. 

Raymond  J.  Stipek,  et  al.,  Los  Angeles 
0832Jf2,  etc.,  A-26475   (Dec.  2,  1952) 

Applications  for  oil  and  gas  leases 
refused. 

It  is  proper  to  reject  applications  under 
sec.  17  of  the  Mineral  Leasing  Act  for  oil 
and  gas  leases  on  submerged  lands  lying 
seaward  of  the  line  of  mean  high  tide 
along  the  California  coast. 
Delphine  W.  Hutchins,  J.  Barton  Hutch- 
ins,  Georgia  S.  Lynch,  Misc.  1990990, 
A-26536  (Dec.  5,  1952) 

Where  drilling  for  oil  and  gas  would 
have  a  serious  effect  upon  the  purpose  for 
which  a  primitive  area  in  a  national  for- 
est was  established,  applications  for  oil 
and  gas  leases  therein  are  properly 
rejected. 

George  E.  Koehler,  Sr.,  et  al.,  Los  Angeles 
0889^1  (formerly  Sacramento  04S102), 
et  al,  A-26412  (Jan.  9,  1953) 

Where  an  administrative  requirement, 
which  is  not  prescribed  by  statute  or  de- 
partmental regulation,  is  imposed  upon  an 
applicant  for  oil  and  gas  lease  by  the 
manager  of  a  land  and  survey  office,  the 
manager's  requirement  may  be  waived  by 
the  manager  or  by  a  superior  officer  if  the 
application  is  still  pending. 

An  assertion  that,  for  a  period  of  time 
after  applying  for  an  oil  and  gas  lease  and 
before  a  lease  was  issued,  a  corporation 
was  suspended  because  of  failure  to  pay 
a  State  franchise  tax  does  not  affect  the 
validity  of  the  lease. 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

Maurice  T.  Leader,  Royal  Holding  Com- 
pany, Los  Angeles  076522,  086864,  A-26603 
(Feb.  4,  1953) 

A  valid  location  of  a  mining  claim  can  be 
made  only  if  a  valuable  mineral  deposit 
has  been  discovered  within  the  limits  of 
the  claim. 
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In  a  contest  initiated  by  one  individual 
against    another,    the    Govt,    should    not 
attack    the    validity    of    the    contestant's 
claim   on   grounds  other  than   those  dis- 
closed by  the  application  to  contest  with- 
out first  notifying  the  contestant  of  its 
charges  and  allowing  him  an  opportunity 
to  meet  such  charges. 
Percy  Field  Jeoson,   et  al.  v.  Emmet  F. 
Spencer  and  Tyler  F.  Woodward,  United 
States,    Intervenor,    A-26596     (June    11, 
1953) 

Chronological  Outline  of  Events  in  this 
Case. 

Rights  and  privileges  gained  under  act 
of  Mar.  3,  1887,  Ch.  376,  sec.  5,  24  Stat. 
557;  43  U.S.C.  898,  which  permits  acquisi- 
tion of  surplus  railroad  grant  lands  by 
some  bona  fide  purchasers  thereof,  are 
subject  to  the  provisions  of  mineral  leas- 
ing laws  enacted  while  such  rights  are  in 
an  inchoate  condition. 

Under  the  act  of  Mar.  4,  1933,  Ch.  278, 
47  Stat.  1570;  30  U.S.C.  124,  the  filing  of  a 
mineral  lease  application  established  the 
mineral  character  of  the  land  insofar  as 
later  entries  and  applications  are  con- 
cerned. 

Rose  M.  Anderson  v.  Secretary  of  the  In- 
tcrior  (June  18,  1953) 

Applications  for  Oil  and  Gas  Leases 
Rejected. 

The  leasing  of  public  lands  under  the 
Mineral  Leasing  Act  is  discretionary  with 
the  Department. 

Where  public  lands  are  under  considera- 
tion for  withdrawal,  it  is  proper  to  with- 
hold action  on  applications  to  lease  the 
lands  for  oil  and  gas  purposes  until  the 
Department  determines  whether  the  lands 
shall  be  made  available  for  such  leasing. 

The  rejection  of  applications  for  oil  and 
gas  leases  filed  prior  to  the  withdrawal  of 
public  lands  from  such  leasing  does  not 
deprive  the  applicants  of  any  rights. 

The  granting  of  an  opportunity  to  pre- 
sent oral  argument  before  the  Director  of 
the  Bur.  of  Land  Management  in  appeals 
rejecting  applications  for  oil  and  gas 
leases  is  discretionary  with  the  Director. 

Where  lands  have  been  withdrawn  from 
oil  and  gas  leasing,  it  is  not  error  for  the 
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Director  to  refuse  to  permit  oral  argument 
in  cases  where  applications  for  oil  and  gas 
leases  filed  prior  to  the  withdrawal  have 
been  rejected  by  the  Manager. 
Jack  Burton,  et  ah,  Las  Cruces  068498,  etc., 
A-26776  (Sept.  14,  1953) 

If  the  Dept.  of  Agriculture,  on  the  basis 
of  whose  recommendation  applications  for 
oil  and  gas  leases  on  lands  within  a  na- 
tional forest  have  been  rejected,  thereafter 
and  before  an  appeal  to  the  Secretary  is 
decided,  withdraws  its  objections  to  the 
issuance  of  such  leases,  they  may  issue,  if 
all  else  is  found  to  be  regular. 
R.  C.  Glines,  S.  Seeoerg,  Los  Angeles 
087964  (formerly  Sac.  03996S),  Los  An- 
geles, 088128  (formerly  Sac.  040645),  A- 
26658,  668c  (Oct  1953) 

When  the  Department  has  issued  a  pat- 
ent to  a  railroad  under  its  grant,  title  vests 
in  the  railroad  and  the  Department  has  no 
further  jurisdiction  over  the  patented  land 
and  must  reject  offers  to  lease  for  oil  and 
gas  covering  such  lands. 

An  unrestricted  patent  to  a  railroad  un- 
der its  grant  includes  the  title  to  surface 
of  the  land  and  the  mineral  deposits  under 
it. 

A  clause  in  a  patent  of  railroad  grant 
lands  which  purports  to  except  all  mineral 
lands  is  void. 

Sewell  Thomas,  et  al.,  Colorado  01588,  etc., 
A-27016,  A-27106,  A-27113,  (Dec.  22, 1954) 

NONCOMPETITIVE  LEASES 
Rejection  of  application  for  a  noncom- 
petitive oil  and  gas  lease.  Motion  for  re- 
hearing. 

Mark  J.  Davis,  Buffalo  038561   "N",   A- 
23995  (Sept.  18,  1945) 

Petition  for  certiorari  (Treated  as  an 
appeal). 

Hugh  B.  E.  Brown,  Sacramento  027314  "N" 
A-24077  (Nov.  13, 1945) 

Application  for  oil  and  gas  lease  rejected 
in  part.  Appeal  from  the  General  Land 
Office. 

Application  for  noncompetitive  oil  and 
gas  lease  was  properly  rejected  in  part  for 
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the  reason  that  it  covered  land  within  the 
known  geologic  structure  of  a  gas  field. 
E.   L.   McCrary,   Denver  053039,   A-24180 
(Mar.  25, 1946) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 

Application  for  noncompetitive  oil  and 
gas  lease  for  lands  embraced  in  right-of- 
way  granted  to  reservoir  company  denied 
where : 

1.  Applicant  not  within  class  permitted 
to  hold  such  lease  under  30  U.S.C.  301-306  ; 
and 

2.  Lands  are  not  within  geologic  struc- 
ture of  known  producing  field. 

W.  A.  Sheets,  Pueblo  059155  "N",  A-24394 
(Sept.  3, 1946) 

A  motion  for  Exercise  of  Supervisory 
Authority. 

Protest  against  issuance  of  oil  and  gas 
lease. 

Where  application  for  a  sec.  13  oil  and 
gas  exchange  lease  has  been  rejected  and 
an  application  for  a  sec.  17  noncompeti- 
tive lease  is  filed  for  the  land,  the  second 
applicant  is  deprived  of  no  rights  if,  upon 
reconsideration,  the  sec.  13  application  is 
allowed. 

The  time  limit  specified  in  the  rules  of 
practice  for  taking  appeals  is  not  manda- 
tory and  may  be  waived  where  intervening 
rights  vested  will  not  be  adversely  affected. 
Louis  J.  Myers,  Edith  Bourne,  Applicants, 
P.  D.  Parker,  Protestant,  Evanston  07974, 
022659  "N",  A-24165  (Jan.  31,  1947) 

Application  for  noncompetitive  oil  and 
gas  lease  rejected  insofar  as  it  covered 
land  embraced  in  an  extended  lease. 

Where  the  Department  changes  its  inter- 
pretation of  a  statute,  the  Department  may 
provide  that  its  new  interpretation  shall 
have  prospective  effect  only. 
Anna  R.  Pahl,  Great  Falls  085297  "N", 
A-24350  (Apr.  4, 1947) 

Application  for  noncompetitive  oil  and 
gas  lease. 

1.  Lands  within  the  known  geologic 
structure  of  a  producing  oil  and  gas  field 
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may  not  be  leased  noncompetitively   but 
only   under   competitive   bidding. 

2.  Tbe  date  of  filing  of  an  oil  and  gas 
lease  application  is  the  date  governing  the 
rights  of  the  applicant  with  respect  to  geo- 
logic considerations.  An  applicant  for  non- 
competitive leases  is  therefore  not  preju- 
diced by  the  Department's  designation  of 
lands  as  within  a  known  geologic  structure, 
on  the  basis  of  subsequent  discovery  of  oil 
or  gas  or  of  other  applicable  facts  on 
which  knowledge  of  the  structure  is  deter- 
mined. But  where  the  land  is  known  to  be 
within  a  geologic  structure  of  a  producing 
oil  and  gas  field  at  the  time  the  application 
is  filed,  the  fact  that  the  structure  bound- 
aries had  not  yet  been  designated  does  not 
entitle  the  applicant  to  a  noncompetitive 
lease. 

3.  A  finding  that  lands  sought  to  be 
leased  without  competition  are  outside  a 
known  geologic  structure  of  the  producing 
oil  and  gas  field  must  be  based  upon  clear 
and  convincing  evidence. 

Sun-Tex  Petroleum  Co.,  Las  Cruces  063940 
"iV",  A-24453  (Apr.  4,  1947) 

This  monograph  relates  to  the  issuance 
of  noncompetitive  oil  and  gas  leases  on  pub- 
lic domain  lands.  It  covers  decisions,  memo- 
randa, and  other  materials  which  officially 
interpret  the  pertinent  statutes  and  regula- 
tions. 
Memorandum  (June  2,  1947) 

Payment  of  rentals  on  Oil  and  Gas  Lease 
required. 

Herbert  L.  Harvey  and  General  Petro- 
leum Corp.  have  appealed  from  a  decision 
of  BLM  holding  that  the  sum  of  $2,523  was 
due  to  the  U.S.  as  rental  for  the  lease  year 
beginning  in  1946  on  a  noncompetitive  oil 
and  gas  lease. 

Since  the  filing  of  the  appeal,  the  Gen- 
eral Petroleum  Corp.  has  paid  to  the  U.S. 
various  sums  in  connection  with  this  lease, 
including  one  payment  by  check  for  $2,523, 
the  amount  found  by  the  Bureau  to  be  due 
on  the  lease.  If  applied  to  the  rental  due  for 
the  lease  year  beginning  in  1946,  this  pay- 
ment would  render  the  appeal  moot. 
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Case  remanded  for  a  determination  as  to 
the  proper  application  of  the  moneys  paid 
on  this  lease. 

Herbert  L.  Harvey  and  others,  Buffalo 
037 U7  "N",  A-24463  (July  16,  1947) 

Action  on  oil  and  gas  lease  application 
suspended. 

Elizabeth  M.  Seager  filed  an  application 
for  a  noncompetitive  oil  and  gas  lease  for 
certain  lands,  and  later  on  she  filed  an  affi- 
davit stating  there  had  been  a  typograph- 
ical error  made  in  the  land  description 
which  she  desired  to  correct. 

Applications  of  Gurtner  and  Brugger 
were  in  conflict  with  Seager's  amended 
application.  Further  action  on  the  appli- 
cations were  suspended  x>ending  disposition 
of  Seager's  amended  application.  Gurtner 
and  Brugger  appealed,  contending  that  Sea- 
ger should  have  filed  a  new  application. 

Clearly,  the  interests  of  the  U.S.  are  not 
prejudiced,  nor  does  it  appear  that  Gurt- 
ner and  Brugger  have  been  prejudiced.  Sea- 
ger filed  her  original  application  and,  then, 
before  either  of  the  appellants  filed  his  ap- 
plication, she  filed  an  amendment  to  correct 
the  land  description.  In  doing  so,  she  aban- 
doned her  interest  in  any  lease  application 
for  lands  in  T.  6  S. 

Elizabeth  M.  Seager  and  others,  Denver 
053404,  053458,  053482  "2V",  A-24597 
(July  24,  1947) 

Any  person  who,  on  Aug.  8, 1946,  was  the 
record  titleholder  of  a  noncompetitive  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act,  including  the  holder  of  a  lease  issued 
during  the  period  from  preference  right  un- 
der sec.  1  of  the  act  of  July  29,  1942,  has  a 
preference  right  over  other  applicants  to 
obtain,  upon  the  expiration  of  such  lease 
after  Aug.  8,  1946,  a  new  lease  for  the 
same  land. 

Preference  Right  to  Noncompetitive  Oil 
and  Gas  Leases,  M-35082  (Dec.  2,  1948) 

Rentals  will  not  be  waived  on  noncom- 
petitive oil  and  gas  leases  for  Alaskan 
lands  in  the  absence  of  a  clear  showing  that 
the  waiver  is  necessary  in  order  to  promote 
the  development  of  the  leased  lands. 
Cornelius  Kroll,  et  al.,  Anchorage  011257, 
etc.  "N",  A-24803  (Jan.  19,  1949) 
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Rentals  will  not  be  waived  on  noncom- 
petitive oil  and  gas  leases  for  Alaskan  lands 
in  the  absence  of  a  clear  showing  that  the 
waiver  is  necessary  in  order  to  promote  the 
development  of  the  leased  lands. 
InisUn  Bay  Association,  et  al,  Anchorage 
010528,  etc.  "W,  A-25423   (Jan.  19,  1949) 

Oil  and  Gas  Lease  Application  Denied. 

An  oil  and  gas  lease  application  for  land 
included  in  an  outstanding  lease  will  be 

denied. 

Where  the  primary  term  of  a  noncom- 
petitive lease  expired  prior  to  Dec.  6,  1944, 
and  the  lessee  believed  that  the  lease  was 
extended  in  its  entirety  under  the  act  of 
July  29,  1942,  as  amended,  because  a  part 
of  the  leased  land  was  situated  on  a  produc- 
ing structure,  and  the  lessee  paid  rent  ac- 
cordingly, the  lease  will  be  regarded  as  ex- 
tended in  its  entirety. 
John  H.  Trigg,  Las  Cruces  064737  "N", 
A-25521  (Feb.  14, 1949) 

Application  for  noncompetitive  oil  and 
gas  lease  rejected. 

Land  which  the  Geological  Survey  has 
determined  to  be  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field  is  not  subject  to  noncompetitive  leas- 
ing under  sec.  17  of  the  Mineral  Leasing 
Act,  as  amended. 

An  oil  and  gas  field  in  which  production 
from  certain  formations  has  ended  does  not 
thereby  cease  to  be  "a  producing  oil  or  gas 
field,"  within  the  meaning  of  sec.  17,  if 
there  are  reasonable  prospects  of  produc- 
tion from  other  formations  in  the  field. 
Marie  Williams,  Cheyenne  013207  "N",  A- 
25635  (Apr.  21, 1949) 

It  is  proper  to  issue  a  noncompetitive  oil 
and  gas  lease  to  the  first  qualified  appli- 
cant therefor.  A  subsequent  application  to 
lease  the  same  land  must  be  rejected. 
Anna  liable  Liebold,  Cheyenne  067273, 
A-25759  (Sept.  23, 1949) 

Noncompetitive  oil  and  gas  lease  issued 
for  5  years.  A  gas  well  capable  of  produc- 
tion but  which  never  produced  was  com- 
pleted. Lessee  requested  a  "waiver  of  pro- 
ducing operations"  and  a  two-year  exten- 
sion of  lease. 
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First  decision  held  that  term  could  not 
be  extended  because  well  was  not  produc- 
ing. Request  for  suspension  of  producing 
operations  was  not  considered.  That  was 
in  error.  This  decision  modifies  the  first 
decision  to  take  into  consideration  the  re- 
quest for  such  suspension.  Survey  recom- 
mends that  in  interest  of  conservation  sus- 
pension of  operating  and  producing  re- 
quirements should  be  allowed. 

Operating  and  producing  requirements 
and  rental  suspended  for  two  years  start- 
ing midnight  Aug.  31, 1948. 
M.  J.  Florance,  Western  National  Indem- 
nity Co.,  Santa  Fe  076934  (Dec.  29,  1949) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  the 
land  applied  for  has  been  included  in  a 
lease  issued  pursuant  to  a  prior  applica- 
tion. 

Margaret  Scftarf  {now  Margaret  Blunt), 
Sacramento  033213,  A-25835  (Mar.  30, 
1950) 

Payment  of  the  annual  rental  on  a  non- 
competitive oil  and  gas  lease  is  due  in  ad- 
vance, and  the  amount  of  any  such  rental 
that  is  not  paid  when  due  becomes  a  debt 
owing  to  the  U.S. 

The  fact  that  a  lessee  was  not  notified 
by  the  Department  in  advance  that  the  an- 
nual rental  on  an  oil  and  gas  lease  would 
be  due  at  the  beginning  of  the  4th  year  of 
the  lease  does  not  provide  a  sound  basis 
for  waiving  payment  of  the  required  rent. 

The  Department  has  no  authority  to 
waive  the  payment  of  accrued  rental  on  an 
oil  and  gas  lease  after  it  has  become  a  debt 
due  the  U.S. 

Charles  H.  Getchell,  et  al,  Billings  039064, 
A-25854  (June  30, 1950) 

The  preference  right  granted  in  sec.  1  of 
the  act  of  July  29,  1942,  to  the  holder  of 
an  noncompetitive  oil  and  gas  lease  issued 
prior  to  Aug.  8,  1946,  whereby  the  lessee 
may  obtain  a  new  lease  on  the  same  land 
by  applying  therefor,  can  be  exercised  only 
during  the  90-day  period  immediately  pre- 
ceding the  expiration  date  of  the  lease. 
L.  R.  O'Rear,  A.  L.  Greer,  A-25859  (July 
12,  1950) 
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An  application  for  a  noncompetitive  oil 
and  gas  lease  will  be  rejected  where  a  prior 
application  has  been  filed  for  an  oil  and 
gas  lease  on  the  same  land  and  the  prior 
applicant  is  qualified  to  hold  a  lease. 

The  fact  that  the  prior  application  had 
not  been  noted  on  the  tract  books  at  the 
time  when  the  second  application  was  filed, 
and  that  the  second  applicant  was  in- 
formed by  the  manager  of  the  district  land 
office  that  there  was  no  conflict  with  his 
application,  could  not  operate  to  deprive 
the  first  applicant  of  his  priority  over  the 
second  applicant. 

J.  Edward  Kahloiv,  Conrad  C.  Fisher,  A- 
25849  (Aug.  4, 1950) 

When  a  noncompetitive  oil  and  gas  lease 
is  issued  to  one  person  on  land  for  which 
a  final  certificate,  with  no  reservation  of 
oil  and  gas  deposits  to  the  U.S.,  has  pre- 
viously been  issued  to  another  person  un- 
der the  desert  land  law,  and  when  a  patent, 
with  no  reservation  of  oil  and  gas  deposits, 
is  issued  to  the  second  person  after  the 
issuance  of  the  oil  and  gas  lease,  the  lease 
must  be  canceled  as  to  the  land  covered  by 
the  patent. 

J.  U.  FaUce,  Las  Cruces  065350,  A-25871 
(Aug.  16,  1950) 

In  the  absence  of  the  relinquishment  or 
surrender  of  a  noncompetitive  oil  and  gas 
lease  by  the  estate  of  a  deceased  lessee 
prior  to  the  date  on  which  annual  rental 
becomes  due,  the  lessee's  estate  becomes 
liable  for  the  rental  payment. 

The  Department  has  no  authority  to 
waive  the  payment  of  rental  due  under  an 
oil  and  gas  lease  after  the  rental  has  be- 
come due. 

Cora   E.   Keye,   Billings   039147,   A-25914 
(Oct.  12,  1950) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  ineffective  where  it  is  not 
accompanied  by  a  tender  of  the  first  year's 
rental,  as  required  by  the  Department's 
regulations. 

When  the  rental  is  subsequently  tendered 
in  connection  with  such  an  application,  the 
application  is  subordinate  to  any  other 
qualified  application  which  may  have  been 
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filed  for  the  same  land  prior  to  the  tender 
of  the  rental. 

Jean  C.  James,  Los  Angeles  080662,  A- 
25956  (Nov.  16, 1950) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  will  be  rejected  where  the 
land  applied  for  is  included  in  an  out- 
standing oil  and  gas  lease. 

Under  sec.  39  of  the  Mineral  Leasing 
Act,  the  Secretary  of  the  Interior  may 
grant  a  suspension  of  operations  and  pro- 
duction under  an  oil  and  gas  lease  when- 
ever he  determines  that  it  will  be  in  the 
interest  of  conservation  to  do  so. 
Robert  D.  Snyder,  Montana  0Jt55,  A-25941 
(Dec.  7, 1950) 

A  noncompetitive  oil  and  gas  lease  will 
not  be  granted  for  land  within  a  wildlife 
refuge  when  the  land  is  not  subjected  to 
an  approved  unit  or  cooperative  plan. 
Elaine  V.  Scheib,  Las  Cruces,  070100, 
070101,  070102,  010103,  A-25906  (Dec  29 
1950) 

Where  an  applicant  for  a  noncompetitive 
oil  and  gas  lease  changes  his  address  with- 
out notifying  the  land  office,  and  a  notice 
sent  to  the  address  on  file  at  the  land  office, 
requiring  him  to  make  a  rental  payment 
or  have  his  application  finally  rejected  was 
returned  undelivered,  it  was  not  erroneous 
to  reject  the  application  because  the  rental 
payment  had  not  been  made. 
Clifford  Thorp  Woodward,  Sacramento 
033205,  A-25905  (Jan.  16,  1951) 

The  provision  of  sec.  17  of  the  Mineral 
Leasing  Act  that  extends  for  two  years  a 
noncompetitive  oil  and  gas  lease  on  land 
which  is  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  at  the 
expiration  of  the  primary  term  of  the  lease, 
and  on  which  drilling  operations  are  being 
diligently  prosecuted  at  that  time,  is  ap- 
plicable only  to  5-year  noncompetitive 
leases. 

A  10-year  noncompetitive  exchange  oil 
and  gas  lease  is  not  eligible  to  receive  the 
2-year  drilling  extension  provided  for  in 
sec.  17  of  the  Mineral  Leasing  Act. 
Rudolph  J.  Roseth,  Great  Falls  05186Jf  A- 
26116,  (Feb.  21, 1951) 
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Under  a  departmental  regulation  in  ef- 
fect prior  to  Jan.  28,  1951,  which  provided 
for  the  issuance  of  noncompetitive  oil  and 
gas  leases  for  not  to  exceed  2,560  acres  in 
reasonably  compact  form  and  which  di- 
rected that  no  single  lease  would  be  issued 
embracing  lands  which  could  not  be  in- 
cluded within  a  6-mile  square  area,  an 
application  for  a  single  lease  could  not 
include  incontiguous  land  within  such  an 
area,  except  where  the  intervening  lands 
were  not  available  for  leasing. 

In  view  of  the  amendment  of  the  regula- 
tion so  as  to  eliminate  the  requirement  for 
reasonable  compactness,  an  application 
which  was  filed  at  the  time  when  the  former 
regulation  was  in  effect  and  which  was 
rejected  because  of  its  noncompliance  with 
the  requirement  of  reasonable  compactness 
may  be  reinstated  as  of  the  effective  date 
of  the  amended  regulation,  subject  to  valid 
intervening  applications. 
HalvorF.  Holbeck,  Montana  01013,  A-26168 
(May  4, 1951) 

In  order  to  charge  an  addressee  of  un- 
delivered registered  mail  with  construc- 
tive notice  of  such  mail,  it  is  necessary  that 
such  mail  must  have  been  held  in  the  post 
office  at  the  destination  for  the  full  period 
of  time  directed  by  the  sender,  excluding 
the  day  on  which  the  communication  was 
received  in  the  post  office  and  the  day  on 
which  the  post  office  returned  it  to  the 
sender. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
the  applicant  fails  to  include  in  his  appli- 
cation, as  required  by  the  applicable  regu- 
lation, a  statement  as  to  his  interest,  or 
lack  of  interest,  in  other  Federal  oil  and 
gas  leases  covering  lands  in  the  same  State. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  which  is  rejected  for  this 
reason  may  be  reinstated  upon  the  curing 
of  the  defect,  but  it  will  be  given  effect 
only  from  the  time  when  the  defect  is 
cured. 

Clifford    Thorp    Woodward,    Sacramento 
083205,  A-25905  (Supp.)    (June  15,  1951) 

Oil  and  Gas  Lease  Application  Rejected. 
A  noncompetitive  oil  and  gas  lease,  if  it 
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is  to  be  granted  to  anyone,  must  be  granted 
to  the  first  qualified  person  making  appli- 
cation therefor. 

Where  two  applications  are  filed  for  a 
noncompetitive  oil  and  gas  lease  on  the 
same  land,  the  fact  that  the  second  appli- 
cant once  held  a  lease  on  the  land,  which 
expired  prior  to  the  filing  of  the  applica- 
tions, does  not  entitle  him  to  any  prefer- 
ence in  securing  a  new  lease  on  the  land. 
Charles  R.  Wright,  Wyoming  03384,  A- 
26220  (June  25, 1951) 

The  first  applicant  for  a  noncompetitive 
oil  and  gas  lease  on  a  tract  of  public  land 
or  acquired  land  does  not  thereby  obtain 
any  vested  rights  in  the  land  applied  for, 
but  he  is  only  entitled  to  have  his  applica- 
tion considered  first  in  the  event  of  an 
administrative  decision  to  lease  such  land 
for  oil  and  gas  development,  if  it  is  outside 
any  known  geologic  structure  of  a  produc- 
ing oil  or  gas  field. 

Oil  and  gas  leases  on  acquired  lands  of 
the  U.S.  can  be  granted  only  with  the 
consent  of  the  agency  administering  the 
lands,  and  an  applicant  for  an  oil  and  gas 
lease  on  such  land  has  no  legal  standing 
to  complain  because  the  administering 
agency  refuses  its  consent  or  withdraws, 
during  the  pendency  of  the  application, 
consent  previously  given. 
W.  R.  Newman,  BLM-A  013051,  A-26239 
(July  27,  1951) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  land  within  the  known 
geological  structure  of  a  producing  gas  field 
must  be  rejected. 

Charles  D.  Hoffman,  BLM-A  022053,  A- 
26237  (July  30,  1951) 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  has  been  partially 
rejected  because  part  of  the  land  applied 
for  is  included  in  a  desert  land  entry  which 
has  not  been  impressed  with  a  reservation 
of  oil  and  gas  and  the  land  has  been  deter- 
mined not  to  be  prospectively  valuable  for 
oil  or  gas,  the  application  will  be  recon- 
sidered where,  subsequent  to  its  rejection 
and  during  the  pendency  of  an  appeal 
based  on   the   rejection,   it  is  determined 
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that  the  land  is  prospectively  valuable  for 
oil  and  gas. 

J.   A.    Woolley,   Los   Angeles   083388,   A- 
26216  (July  31, 1951) 

An  appellant  in  a  proceeding  before  the 
Department  has  no  standing  to  complain 
of  wrongs  allegedly  done  by  the  Depart- 
ment to  third  parties. 

Where  a  notice  states  that  applications 
for  a  noncompetitive  oil  and  gas  lease  filed 
in  a  land  office  by  a  specified  time  will  be 
regarded  as  simultaneous  filings,  only  those 
applications  actually  received  in  the  office 
within  the  period  specified  come  within 
the  scope  of  the  notice;  and  it  is  not  suffi- 
cient that  an  application  was  mailed  in 
ample  time  to  have  reached  the  office  prior 
to  the   deadline   under   ordinary   circum- 

^tsinces. 

The  Secretary  could  issue  a  regulation 
under  which  it  would  not  be  permissible 
for  a  corporation  and  its  principal  stock- 
holders to  submit  separate  applications 
pursuant  to  a  notice  permitting  the  simul- 
taneous filing  of  applications  for  a  non- 
competitive oil  and  gas  lease. 

The  Secretary's  authority  to  cancel  an 
existing  oil  and  gas  lease  extends  only  to 
situations  where  the  lessee  has  failed  to 
comply  with  the  lease,  or  the  lease  was 
obtained  in  contravention  of  some  statu- 
tory provision  or  departmental  regulation 
or  under  circumstances  providing  grounds 
whereby  a  contractual  relationship  be- 
tween private  parties  could  be  canceled. 

Where  an  applicant  for  a  noncompeti- 
tive oil  and  gas  lease  fails  to  set  out  in 
the  application  information  concerning  his 
interest  in  Federal  oil  and  gas  leases  held 
by  a  corporation  of  which  he  is  a  stock- 
holder, his  application  is  defective ;  but  a 
lease  issued  on  such  an  application  will  not 
be  canceled  where  the  lessee  is  actually 
within  the  acreage  limitation  prescribed 
by  law  and  there  is  nothing  to  indicate 
that  the  omission  was  due  to  fraudulent 
concealment. 

Annie  L.  Hill,  et  al.  v.  E.  A.  Culbertson, 
Las  Cruces  066185,  066186,  066251,  066739, 
066839,  066840,  061058,  Oil  and  Gas  Lease, 
Las  Cruces  066433,  A-26150,  A-26157 
^Aug.  13,  1951) 
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An  oil  and  gas  lessee  who  failed  to  apply 
for  a  new  lease  on  the  land  within  the 
90-day  period  immediately  preceding  the 
expiration  date  of  his  lease,  but  who  sub- 
mitted  an    application   for   a   new   lease 
within  a  few  days  after  the  expiration  of 
the  old  lease,  has  no  preferential  right  to 
a  new  lease  under  the  act  of  July  29,  1942. 
The  fact  that  an  oil  and  gas  lessee  may 
have  entrusted  to  another  person  the  re- 
sponsibility   for    protecting    the    lessee's 
preferential  right  to  apply  for  a  new  lease 
on  the  same  land,  and  that  such  person 
failed  to  discharge  the  obligation,  must  be 
regarded  by  the  Department  as  irrelevant 
in  passing  upon  the  lessee's  claim  of  a 
preferential  right  to  a  new  lease. 

A  former  oil  and  gas  lessee  who,  after 
the  expiration  of  his  lease,  submits  an  ap- 
plication for  a  new  lease  is  on  the  same 
footing  as  any  other  similarly  qualified 
person  applying  for  a  lease  on  the  land. 
In  issuing  a  noncompetitive  oil  and  gas 
lease  on  land  which  is  outside  any  known 
geologic  structure  of  a  producing  oil  or 
gas  field,  the  Department  is  required  to 
grant  the  lease  to  the  first  qualified  person 
who  applied  for  it. 

William  J.  Howe,  Wyoming  02518,  02382, 
A-26205  (Aug.  28,  1951) 

Where  land  covered  by  a  noncompetitive 
oil  and  gas  lease  is  within  the  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field  at  the  expiration  date  of  the  primary 
term  of  the  base  lease,  a  preference-right 
lease  covering  such  land  cannot  be  granted 
to  the  holder  of  the  original  lease  under 
sec.  1  of  the  act  of  July  29,  1942. 
H.  E.  Christensen,  Montana  01061,  A-26221 
(Aug.  31,  1951) 

Under  the  swampland  grants,  the  sev- 
eral States  were  given  inchoate  title  to 
such  lands,  which  is  perfected  as  of  the 
date  of  the  acts  upon  compliance  with 
proper  procedure,  whereas  applicants  for 
noncompetitive  oil  and  gas  leases  acquire 
no  vested  rights  to  a  lease  by  virtue  of 
the  filing  of  such  applications. 

Where  land  involved  in  conflicting  non- 
competitive oil  and  gas  lease  applications 
is  included  in  a  State  swampland  selection, 
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consideration  of  the  lease  application  will 
be  deferred  pending  the  disposition  of  the 
swampland  selection. 

The  Texas  Company,  Patrick  A.  McKenna, 
BLM  017849,  021196,  A-26235  (Oct.  8, 
1951) 

Application  for  noncompetitive  Oil  and 
Gas  Lease  Rejected. 

Rejection  of  application  because  land 
lies  within  wildlife  refuge  and  is  not  sub- 
jected to  an  approved  agreement  is 
affirmed. 

L.  D.  Crawford,  Montana  02292,  A-26491 
(Nov.  14,  1951) 

Noncompetitive  oil  and  gas  leases  will 
not  be  granted  for  lands  within  a  wildlife 
refuge  when  the  lands  are  not  subject  to 
an  approved  unit  or  cooperative  plan. 
Mrs.  Ressie  McCarley,  "New  Mexico  04815, 
04816,  40817,  04818,  A-26296  (Dec.  19, 1951) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  land  embraced  within 
a  pending  school  indemnity  selection  will 
be  rejected. 

Henry  8.  Morgan,  BLM  022031,  A-26321 
(Feb.  6,  1952) 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead entry  allowed  without  any  reserva- 
tion of  the  oil  and  gas  deposits  to  the  Govt, 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  land  is  not  prospec- 
tively valuable  for  oil  and  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonmin- 
eral  entry  is  upon  the  applicant  for  an  oil 
and  gas  lease  on  such  land. 
E.  H.  Lenhart,  Russell  I.  Williams,  L.  N. 
Clark,  Wyo.  08813,  03669,  03922,  04450, 
A-26332,  33,  A-26334  (Feb.  11,  1952) 

Where  an  applicant  withdraws  an  appli* 
cation  for  a  noncompetitive  oil  and  gas 
lease  and  the  case  is  closed  on  the  records 
of  the  Bur.  of  Land  Management,  the  ap- 
plication ceases  to  be  effective. 

Where  a  withdrawn  application  for  a 
noncompetitive  oil  and  gase  lease  is  rein- 
stated, it  is,  in  effect,  a  new  application 
and  is  junior  to  other  applications  filed 
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prior  to,  and  pending  on,  the  date  of  the 
reinstatement. 

William    L.    Christiana,    BLM-A    011456, 
A-26340    (Mar.    21,   1952) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  was  properly  rejected  where 
the  land  applied  for  has  no  prospective 
value  for  oil  or  gas  and  where  it  appears 
that  oil  and  gas  operations  on  the  land 
would  interfere  with  operations  under  an 
outstanding  sodium  lease  covering  the 
same  land. 

Alpha  L.   Hotchkiss,   Sacramento   038570, 
A-26341  (Mar.  26,  1952) 

Land  within  the  Fort  Peck  Indian  Res- 
ervation is  not  subject  to  leasing  under 
the  Mineral  Leasing  Act. 

Where  an  application  for  a  noncompet- 
itive oil  and  gas  lease  is  rejected  for  the 
asserted  reason  that  the  land  applied  for 
lies  within  an  Indian  reservation,  and  the 
records  indicate  that  only  a  portion  of  the 
land  is  within  the  Indian  reservation,  the 
rejection  will  be  modified  as  to  the  land 
outside  the  Indian  reservation. 
Allen  B.  Cabot,  Montana  01959,  A-26342 
(Apr.  3,  1952) 

Where  an  obviously  erroneous  decision  of 
the  Bur.  of  Land  Management  failed  to  rec- 
ognize the  preferential  right  of  the  first 
qualified  applicant  to  obtain  a  noncom- 
petitive oil  and  gas  lease  on  a  tract  of 
land,  and  the  applicant,  although  his  right 
to  appeal  was  expressly  called  to  his  atten- 
tion, failed  to  take  an  appeal  within  the 
period  allowed  for  that  purpose,  the  pref- 
erential right  must  be  deemed  to  have  been 
abandoned. 

Where  a  preferential  right  to  obtain 
a  noncompetitive  oil  and  gas  lease  has 
been  lost  by  abandonment  it  cannot  be 
reestablished  retroactively  by  administra- 
tive action  to  the  prejudice  of  intervening 
rights. 

C.  A.  Rose,  BLM-A  024928,  016748,  A-26354 
(May  13,  1952) 

The  rejection  of  an  application  for  a 
noncompetitive  oil  and  gas  lease  is  required 
if,  on  the  date  of  the  filing  of  the  applica- 
tion, the  land  is  situated  within  the  known 
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geologic  structure  of  a  producing  oil  or 
gas  field. 

If  the  producing  character  of  the  struc- 
ture underlying  a  tract  of  land  is  actually 
known  prior  to  the  date  of  the  Depart- 
ment's official  pronouncement  on  that  sub- 
ject, it  is  the  date  of  the  ascertainment  of 
the  fact  and  not  the  date  of  pronouncement 
that  is  determinative  of  rights  which  de- 
pend on  whether  the  land  is  or  is  not  situ- 
ated within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field. 
Ernest  A.  Hanson,  Las  Cruces  069760,  A- 
26375  (May  29,  1952) 

If  the  Department  determines  to  lease 
for  oil  and  gas  development  a  tract  of  pub- 
lic land  that  is  not  within  any  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field,  the  Department  is  under  a  mandatory 
duty,  imposed  by  statute,  to  lease  the  land 
to  the  qualified  person  first  applying  for 
it. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  was  rejected  on  the 
basis  of  an  erroneous  factual  statement 
that  the  land  applied  for  had  been  patented 
by  the  Govt,  without  any  reservation  of 
the  minerals,  a  petition  for  the  reinstate- 
ment of  the  application,  filed  as  soon  as  the 
petitioner  learned  of  the  factual  error  that 
had  been  made  by  the  Bur.  of  Land  Man- 
agement and  while  the  land  was  still 
available  for  leasing,  may  properly  be 
granted,  even  though  another  application 
for  an  oil  and  gas  lease  covering  the  same 
land  had  been  filed  in  the  meantime. 

A  proper  application  by  a  qualified  per- 
son for  a  noncompetitive  oil  and  gas  lease 
on  land  that  is  subject  to  such  leasing 
should  be  rejected  only  upon  the  issuance 
of  a  lease  on  the  land  to  a  senior  applicant 
or  upon  the  basis  of  a  determination  not 
to  make  the  land  available  to  anyone  for 
oil  and  gas  development. 
John  F.  Deeds,  Jeff  Hawks,  BLM  022510, 
021022,  A-26287  (June  26,  1952) 

A  noncompetitive  oil  and  gas  lease  is 
properly  canceled  as  to  any  land  included 
in  the  lease  which  was  known  to  be  situated 
on  the  known  geological  structure  of  a 
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producing  oil  or  gas  field  prior  to  the  filing 
of  the  application  for  the  lease. 
Wm.    Wostenoerg,    Wyoming    04552,    A- 
26450  (Sept  5, 1952) 

Sec.  2  of  the  act  of  July  29,  1942,  does 
not  authorize  the  Secretary  of  the  Interior 
to  compromise  a  claim  for  accrued  rental 
under  a  noncompetitive  oil  and  gas  lease 
issued  pursuant  to  sec.  17  of  the  Mineral 
Leasing  Act. 

Where  an  oil  and  gas  lease  is  sur- 
rendered after  the  accrual  but  prior  to  pay- 
ment of  the  yearly  rental  on  the  lease,  the 
act  of  Nov.  28,  1943,  authorizes  the  Secre- 
tary of  the  Interior  to  accept  the  surrender 
upon  the  payment  of  a  prorated  portion  of 
the  rental  only  if  he  finds  that  the  failure 
to  file  the  surrender  prior  to  the  accrual 
of  the  rental  was  not  due  to  a  lack  of  rea- 
sonable diligence. 

Where  a  lessee  fails  to  file  a  surrender 
prior  to  the  accrual  of  yearly  rental  under 
the  lease  principally  because  she  has  not 
bothered  to  inform  herself  of  her  obliga- 
tions under  the  lease,  she  is  not  entitled  to 
a  proration  of  the  rental  pursuant  to  the 
act  of  Nov.  28, 1943. 

Lila   Lee  Gushing,    Evanston   021804,    A- 
26493  (Nov.  18, 1952) 

Applications  for  noncompetitive  Oil  and 
Gas  Leases  Rejected  in  part. 

The  applications  were  rejected  as  to  cer- 
tain tracts  of  land  because  they  were 
situated  within  known  geologic  structures 
which  are  productive  prior  to  the  dates  on 
which  the  applications  were  filed. 
Grace  E.  Van  Hook,  Santa  Fe  080491, 
080600,  A-26494  (Nov.  18, 1952) 

Offers  for  noncompetitive  Oil  and  Gas 
Leases  Rejected. 

Applications  for  oil  and  gas  leases  re- 
jected on  the  ground  that  the  lands  applied 
for  are  withdrawn  from  disposition  under 
the  mining  and  mineral  leasing  laws  by  an 
order  issued  by  the  Secretary  of  the  Inte- 
rior on  Mar.  25,  1950  (15  F.R.  1851-1858). 
Miss  R.  B.  Farmer  (Noiv  Mrs.  R.  B.  Farm* 
er  Hart),  New  Mexico  06991,  06992,  A- 
26505  (Nov.  28, 1952) 

WThere  applications  are  filed  for  non- 
competitive oil  and  gas  leases  on  lands  in 
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nonmineral  (desert  land)  entries  allowed 
without  any  reservation  of  the  oil  and  gas 
deposits  to  the  Govt,  such  applications 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  lands  are  not 
prospectively  valuable  for  oil  and  gas. 

Where  applications  for  noncompetitive 
oil  and  gas  leases  were  rejected  as  to  lands 
which  at  that  time  were  included  in  a  per- 
mit previously  issued  to  the  Navy  for  the 
use  of  such  lands  as  target  ranges,  and  it 
appears  that  the  permit  has  recently 
expired,  the  case  will  be  remanded  to 
ascertain  whether  the  Navy  still  has  a 
need  for  such  lands. 

Raymond  J.   Stipek,  et  al.,  Los  Angeles 
?,  etc.,  A-26475  (Dec.  2,  1952) 


An  application  for  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
all  the  land  applied  for  is  situated  within 
the  known  geologic  structure  of  the  pro- 
ducing Cedar  Creek  Field,  as  defined  on 
Sept.  21,  1953. 

Charles    LaV.    Larzelere,    BLM    025369, 
A-2G517  (Dec.  4,  1952) 

Where  an  oil  and  gas  lease  was  erro- 
neously issued  by  a  field  official  on  land 
which  had  been  withdrawn  by  the  Secre- 
tary for  the  use  of  the  Air  Force  before  the 
issuance  of  the  lease,  it  must  be  canceled, 
because  there  was  no  authority  to  issue  it. 
Eugene  Rooert  Massow,  Los  Angeles 
081612,  A-26524  (Dec.  8,  1952) 

Applications  for  noncompetitive  Oil  and 
Gas  Leases  Rejected. 

It  was  proper  to  reject  the  appellant's 
application  because  the  lands  covered  by 
the  application  lie  within  the  Medicine 
Lake  National  Refuge,  Montana,  and  are 
not  subject  to  an  approved  unit  or 
cooperative  agreement 
Howard  E.  Daugherty,  Gordon  L.  Mitchell, 
Bernice  F.  Mitchell,  Montana  02005  02018 
02014,  02516,  A-26534  (Dec.  9,  1952) 

In  the  absence  of  a  statute  or  depart- 
mental regulation  to  the  contrary,  the  Sec- 
retary of  the  Interior  may  permit  an  offer 
for  a  noncompetitive  oil  and  gas  lease  to 
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be  amended  by  substituting  a  new  tract  for 
one  described  in  the  original  offer. 
Helen     Hood     Trane,     Montana     04203, 
A-26539  (Dec.  10,  1952) 

An  amendment  of  an  application  for  a 
noncompetitive  oil  and  gas  lease  to  sub- 
stitute one  tract  of  land  for  another  is  not 
proscribed  by  statute  or  regulation. 

In  a  proper  case  the  Secretary  (or  his 
delegate)  may  avoid  an  unfair  result  by 
waiving  an  administrative  requirement 
which  is  not  prescribed  by  statute  or 
regulation. 

David  Posnick,   BLM-A   024460,   A-26509 
(Dec.  10, 1952)' 

The  term  of  a  5-year  noncompetitive  oil 
and  gas  lease  which  is  committed  to  a  unit 
agreement  will  be  extended  beyond  its  ex- 
piration date  in  a  situation  where,  prior 
to  that  date,  oil  or  gas  in  paying  quantities 
is  discovered  in  a  well  drilled  on  land  com- 
mitted to  the  unit  agreement  but  such  oil 
or  gas  is  not  actually  produced  prior  to  the 
expiration  of  the  lease. 

A  noncompetitive  oil  and  gas  lease  is 
entitled  to  the  2-year  drilling  extension 
provided  for  in  the  third  paragraph  of  sec. 
17  of  the  Mineral  Leasing  Act,  as  amended, 
if  drilling  operations  are  being  diligently 
prosecuted  on  the  leased  land  at  the  expira- 
tion of  the  primary  term  of  the  lease,  even 
though  a  well  which  is  capable  of  produc- 
ing oil  or  gas  in  paying  quantities,  but 
which  has  not  actually  produced  any  oil  or 
gas,  may  already  have  been  drilled  under 
the  lease  during  its  primary  term. 
Extension  of  Oil  and  Gas  Leases,  M-36159 
(Dec.  30, 1952) 

The  submission  with  an  application  for 
an  oil  and  gas  lease  of  a  check  which  is 
not  honored,  but  is  returned  marked  "In- 
sufficient Funds"  does  not  constitute  a 
payment  in  support  of  the  application. 

An  application  for  an  oil  and  gas  lease 
has  priority  only  from  the  date  on  which 
the  required  supporting  payment  is 
tendered. 

A  canceled  oil  and  gas  lease  may,  under 
proper  circumstances,  be  reinstated  prior 
to  the  filing  of  an  effective  conflicting  ap- 
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plication  for  an  oil  and  gas  lease  on  the 
same  land. 

J.  Martin  Davis,  et  al.,  Evanston  024878, 
Wyoming  011556,  A-26564  (Jan.  12,  1953) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  land  which  has  previously 
been  transferred  to  the  control  and  juris- 
diction of  the  Navy  Department  and  is  be- 
ing used  as  a  bombing  range  is  properly 
rejected. 

Emilio  J.  Lagomarsino,  Los  Angeles  089966, 
A-26588  (Jan.  19, 1953) 

On  Aug.  14,  1952,  Connell  appealed  to 
the  head  of  the  Department  from  a  decision 
rejecting  his  application  for  a  noncompeti- 
tive oil  and  gas  lease.  On  Jan.  22,  1953,  he 
withdrew  his  appeal.  Appeal  dismissed. 
Thomas  Connell,  Los  Angeles  088300,  A- 
26645  (Jan.  27, 1953) 

If  a  description  of  unsurveyed  land  in 
an  application  for  an  oil  and  gas  lease  calls 
for  established  points  and  lines,  and  lines 
regularly  run  from  established  points,  such 
calls  prevail  over  inconsistent  courses  and 
distances  in  the  description  and  may  be 
sufficient  to  provide  an  adequate  descrip- 
tion of  the  land  applied  for. 

Where  an  application  for  an  oil  and  gas 
lease  may  have  been  intended  to  describe 
a  certain  tract  of  land  but  the  description 
is  adequate  to  cover  only  a  portion  of  the 
land,  a  new  application  complete  in  all  re- 
spects must  be  filed  for  the  omitted  land  if 
the  applicant  desires  a  lease  on  the  land. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  unsurveyed  land  which 
does  not  contain  the  statement  required 
by  a  departmental  regulation  as  to  the 
presence  of  settlers  on  the  land  is  defective 
and  will  accord  the  appellant  priority  only 
from  the  time  required  statement  is 
furnished. 

Ernest  W.  Sawyer,  Jr.,  Los  Angeles  087857 
(formerly  Sacramento  034552),  A-26573 
(Jan.  27, 1953) 

Application  for  Noncompetitive  Oil  and 
Gas  Leases. 

On  Feb.  3,  1952,  there  was  received  in 
the  office  of  the  Director  of  the  Bur.  of 
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Land  Management  a  withdrawal  by  Mr. 
Rubenstein  of  his  application. 
Irwin  Ruoenstein,  Los  Angeles  089275,  A- 
26668  (Feb.  10,  1953) 

Applications  for  Noncompetitive  Oil  and 
Gas  Lease  Rejected. 

On  Aug.  14,  1952,  Lester  C.  and  Alpha  L. 
Hotchkiss  appealed  to  the  head  of  the 
Department  from  a  decision  dated  June 
25,  1952,  by  the  Director  of  the  Bur.  of 
Land  Management. 

On  Feb.  24,  1953,  there  was  received  in 
the  office  of  the  Director  of  the  Bur.  of 
Land  Management  a  withdrawal  by  Mr. 
and  Mrs.  Hotchkiss  of  their  application 
and,  hence,  in  effect,  of  their  appeal. 
Lester  C.  Hotchkiss,  Los  Angeles  081523, 
A-26639  (Mar.  11,1953) 

Application  for  Noncompetitive  Oil  and 
Gas  Leases  Rejected. 

On  Aug.  11,  1952,  John  L.  Parlow  ap- 
pealed to  the  head  of  the  Department  from 
a  decision  dated  June  25,  1952,  by  the  Di- 
rector of  the  Bur.  of  Land  Management. 

By  letter  dated  Feb.  2,  1953,  Mr.  Parlow 
has  in  effect  withdrawn  his  appeal. 
John  L.  Parlow,  Los  Angeles  088357  (for- 
merly    Sacramento     041106),     A-26668a 
(Mar.  16, 1953) 

Land  included  in  a  noncompetitive  oil 
and  gas  lease  extended  beyond  its  primary 
term  by  production  does  not  become  im~ 
mediately  available  for  further  leasing 
when  production  ceases. 

Until  the  termination  of  such  a  lease  is 
noted  on  the  records  of  the  local  land 
office,  the  lands  embraced  in  the  lease  are 
not  available  for  leasing  to  others. 

Lands  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  are  not 
subject  to  noncompetitive  leasing. 
Kenneth  A.  Araas,  Colorado  02709,  A-26672 
(Apr.  28, 1953) 

Under  the  terms  of  a  noncompetitive  oil 
and  gas  lease,  a  $1,000  bond  must  be  filed 
not  less  than  90  days  before  the  due  date 
of  the  next  unpaid  annual  rental  unless 
annual  rental  is  paid  at  that  time. 

Notices  to  this  effect  are  sent  to  owners 
of  record  during  the  primary  five-year 
term. 
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An  extension  must  be  formally  granted 
for  a  second  five-year  term  but  as  the 
lessee  cannot  know  whether  he  wants  an 
extension  until  the  expiration  of  his  first 
term  and  the  Bureau  cannot  make  its 
necessary  determination  until  then  there 
will  be  no  prior  notice  for  the  6th  year. 
The  notices  will  begin  with  the  7th  year. 
Clarification  of  Bur.  of  Land  Management 
Procedures  with  Respect  to  Annual  Rental 
Notices  (May  27,  1953) 

A  definition  of  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  is,  in 
effect,  a  withdrawal  of  the  lands  included 
within  the  boundaries  of  such  structure 
from  noncompetitive  leasing. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  filed  covering 
lands  which  are  at  the  time  of  the  filing  of 
the  application  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field, 
the  application  may  not  be  suspended  to 
await  action  by  the  Department  on  a  re- 
definition of  the  boundaries  of  the 
structure. 

W.    Nelson    Shell,     Sacramento     0Jf5717, 
A-26623  (June  1,1953) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation  and  reserved 
for  military  purposes. 

An   application  for  noncompetitive    oil 
and  gas  lease  confers  no  vested  right  on 
the  applicant  before  a  lease  is  issued. 
Eupha    B.    Morris,    New    Mexico    01416, 
A-26743  (July  16,  1953) 

Protest  Against  Issuances  of  Noncom- 
petitive Oil  and  Gas  Leases  Dismissed. 

Where  an  offer  to  lease  public  land  for 
oil  and  gas  is  filed  in  a  land  office  prior  to 
a  conflicting  offer,  the  first  qualified  appli- 
cant does  not  lose  his  preference  right  be- 
cause his  offer  is  erroneously  sent  by  the 
Manager  to  the  Washington  office  of  the 
Bur.  of  Land  Management  before  the  con- 
flicting offer  is  filed  or  because  it  is  mis- 
laid within  the  Department  and  not  found 
until  after  the  conflicting  offer  is  filed. 
Jane  E.  Brenton,  et  ah,  Montana  035JfJh 
et  ah,  A-26759  (July  30,  1953) 
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An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  af- 
ter it  was  filed,  but  before  a  lease  was  is- 
sued, the  land  applied  for  was  withdrawn 
from  all  forms  of  appropriation  and  re- 
served for  the  use  of  the  Dept.  of  the 
Army. 

"IF.  C.  Hintze,  et  ah,  N.  M.  0922,  et  ah,  A- 
26807  (Nov.  13, 1953) 

Where  the  Department  has  held  that  a 
noncompetitive  oil  and  gas  lease,  which  is 
later  canceled,  was  fraudulently  obtained, 
an  application  for  the  repayment  of  the 
advance  rental  must  be  denied. 

The  fraudulent  acts  of  the  lessee's  agent 
acting  within  the  scope  of  his  employment, 
whereby  an  oil  and  gas  lease  is  fraudu- 
lently obtained,  are  chargeable  to  the 
lessee,  whether  or  not  he  knew  of  the 
fraudulent  acts. 

Talcako    Fujimura,    Utah    01915,    A-26798 
(Dec.  18,  1953) 

An  application  for  a  5-year  extension  of 
a  noncompetitive  oil  and  gas  lease  must  be 
rejected  where  the  application  was  not 
filed  within  a  period  of  90  days  prior  to 
the  expiration  date  of  the  lease. 
H.  L.  Cribbs,  Santa  Fe  078454,  A-26864 
(July  6,  1954) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  confers  no  vested  right  on 
the  applicant  before  a  lease  is  issued. 

An  application  for  a  noncompetitive  oil 
and  gas  lea.se  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation,  including  the 
mining  and  mineral  leasing  laws,  and  re- 
served for  military  purposes. 

A  withdrawal  of  public  lands  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and  min- 
eral leasing  laws,  will  result  in  the  with- 
drawal of  a  mineral  estate  reserved  to  the 
U.S.  in  lands  embraced  by  the  withdrawal 
order  which  have  been  patented. 

The  Mineral  Leasing  Act  neither  repeals 
nor  modifies  either  the  President's  express 
authority  to  make  temporary  withdrawals 
from  the  public  domain  for  a  purpose  com- 
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ing  within  the  Withdrawn  Act  of  June  25, 
1910,  or  the  President's  general  authority 
to  make  withdrawals  for  permanent  use  by 
the  Govt,  for  other  and  authorized  pur- 
poses. 

Gilbert  E.  Strickler,  Las  Cruces  071872, 
A-26901  (July  19, 1954) 

An  existing  oil  and  gas  lease  may  be  re- 
linquished at  any  time  by  the  record  title- 
holder  by  filing  a  written  relinquishment, 
in  triplicate,  with  the  proper  land  of- 
fice. 

Upon  the  notation  in  the  appropriate 
tract  book  of  the  relinquishment  of  an  oil 
and  gas  lease,  the  land  becomes  open  to 
further  oil  and  gas  lease  offers. 

There  is  nothing  in  the  Mineral  Leasing 
Act  or  regulations  to  prohibit  a  close  rela- 
tive of  a  lessee  who  relinquishes  his  lease 
from  filing  an  oil  and  gas  lease  offer  for 
the  relinquished  land  as  soon  as  the  land 
becomes  open  to  further  filing. 
Frederick  D.  Anderson,  Los  Angeles 
097093,  A-26911  (July  28,  1954) 

Under  the  Department's  regulations  in 
effect  on  May  4,  1951,  the  offeror  of  a  non- 
competitive oil  and  gas  lease  was  permitted 
to  compute  and  pay  the  first  year's  rental 
of  50  cents  per  acre  or  fraction  thereof  on 
the  basis  of  the  correct  acreage  for  each 
legal  subdivision  where  the  area  is  known 
and  on  the  basis  of  40  acres  for  each  legal 
subdivision  where  the  area  is  not  known. 

An  oil  and  gas  lease  offer  accompanied 
by  a  rental  payment  computed  on  this  basis 
was  a  valid  offer  entitling  the  offeror  to 
priority  as  of  the  time  of  filing  despite  the 
fact  that  the  rental  was  actually  deficient 
on  the  basis  of  the  correct  acreage  in  the 
lease  offer. 

Paul  Grafe,  Halvor  F.  Holbeck,  Montana 
02313,  03502,  A-26750  (Aug.  17,  1954) 

Where  there  appears  to  be  an  error  in 
the  description  of  lands  dealt  with  in  a 
decision  of  the  Bur.  of  Land  Management 
and  when  the  records  before  the  Depart- 
ment on  appeal  do  not  indicate  whether 
certain  tracts  of  land  were  available  for 
noncompetitive  oil  and  gas  leasing  when  a 
lease  offer  was  made,  the  case  will  be  re- 
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manded  to  the  Bur.  of  Land  Management 
for  further  consideration. 
J.  E.  Spaulding,  Colorado  04657,  A-26929 
(Aug.  20, 1954) 

An  offer  for  a  noncompetitive  oil  and  gas 
lease  embracing  2591.11  acres  must  be  re- 
jected where  the  smallest  legal  subdivision 
involved  contains  40  acres. 

The  rule  of  approximation  applies  to 
applications  for  noncompetitive  oil  and  gas 
leases  only  where  elimination  of  the 
smallest  legal  subdivision  involved  would 
result  in  a  deficiency  of  area  under  2560 
acres  greater  than  the  excess  over  2560 
acres  resulting  from  inclusion  of  such  sub- 
division. 

A  regulation  of  the  Department  requir- 
ing that  an  offer  for  a  noncompetitive  oil 
and  gas  lease  be  rejected  where  it  lists 
more  than  2560  acres  and  the  rule  of  ap- 
proximation does  not  apply,  and  providing 
that  the  applicant  will  have  no  priority 
over  intervening  offers  when  he  subse- 
quently files  an  offer  which  does  not  violate 
the  acreage  limitation,  is  valid. 

When  public  lands  are  determined  to  be 
available  for  noncompetitive  oil  and  gas 
leasing,  the  person  presenting  the  first 
acceptable  application  must  he  awarded 
the  lease. 

J.  L.  Dugan,  Howard  E.  Young,  Mary  W. 
Young,  Rachael  8.  Preston,  Utah  07681, 
07643,  07645,  A-26774  (Sept.  1,  1954) 

OPERATING  AGREEMENTS 

Appeal  from  the  General  Land  Office. 
Filing  of  option  agreements  on  oil  and  gas 
leases  required. 

Reports  on  options  taken  on  oil  and  gas 
leases  or  lease  applications  for  the  purpose 
of  geological  or  geophysical  exploration 
are  now  required  to  be  filed  with  the  De- 
partment by  the  act  of  Aug.  8,  1946.  Case 
involving  validity  of  a  report  requirement 
made  prior  to  that  date  remanded  for 
further  action. 

The  Mackinnie  Oil  &  Drilling  Co.,  Con- 
tinental Oil  Company,  Cheyenne  063993 
"tf",  A-24309  (Dec.  17,  1946) 

Protest  against  approval  of  oil  and  gas 
operating  agreement  dismissed. 
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Departmental  approval  of  operating 
agreement  is  mere  recognition  that  oper- 
ator is  qualified  driller  and  that  nothing 
in  terms  of  agreements  conflicts  with  lease 
provisions. 

As  between  Department  and  lessee, 
preference-right  lease  is  not  merely  a  re- 
newal or  extension  of  original  lease;  it 
is  a  wholly  new  obligation,  distinct  from 
original  lease. 

Disagreement  between  lessee  and  oper- 
ator as  to  period  of  time  during  which 
operating  agreement  is  to  run  is  matter 
to  be  settled  primarily  by  them  *  *  *. 
A.  E.  Blackner,  John  R.  McDermott,  Rich- 
field Oil  Co.  (of  Montana),  Cheyenne 
068724  T,  A-24440  (Feb.  14,  1947) 

A  provision  in  a  unit  agreement  that  the 
lessees  of  the  Government  shall  have  the 
power  to  decide  certain  matters  relating 
to  operations,  without  being  subject  to 
the  supervision  of  any  official  of  the  De- 
partment, is  authorized. 

An  operator  may  make  initial  determina- 
tions with  respect  to  rate  of  production. 
If  the  Director  of  Geological  Survey  dis- 
agrees a  board  of  three  arbitrators  will 
resolve  the  matter.  An  unconditional 
limitation  on  the  power  of  the  arbitrators 
to  require  the  drilling  of  additional  facil- 
ities is  inconsistent  with  the  proper  con- 
serving of  natural  resources. 

A  section  of  a  proposed  unit  agreement 
which  would  render  a  large  part  of  the 
Operating  Regulations  inapplicable  is  of 
doubtful  validity. 

Proposed  Unit  Agreement  for  the  Gatchell 
Zone  of  the  Coalinga  Nose  Oil  and  Gas 
Field,  Calif.,  M-35055  (July  16, 1948) 

A  trustee  may  not  acquire  for  the  benefit 
of  a  minor  any  interest  in  an  oil  and  gas 
lease,  or  in  an  operating  agreement  or 
royalty  pertaining  to  such  a  lease  which 
the  minor  could  not  acquire  directly. 
Eligibility  of  Trustee  to  Bold  Oil  and  Gas 
Leases  for  Minor  Children  (Dec.  28,  1950) 

The  Secretary  of  the  Interior,  or  his  au- 
thorized representative,  may  rule  directly 
upon  an  appeal  taken  from  a  decision  of  a 
manager  of  a  land  office  to  the  Director  of 
the  Bur.   of  Land  Management   without 
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waiting  for  a  decision  on  the  appeal  by  the 
Director  and  a  subsequent  appeal  from  the 
Director's  decision. 

The  holder  of  an  operating  agreement 
entered  into  with  an  oil  and  gas  lessee  is 
not  entitled  to  receive  notice  from  the  De- 
partment of  a  proposed  cancellation  of  the 
lease  even  though  by  the  terms  of  the  op- 
erating agreement  the  operator  has  been 
appointed  by  the  lessee  as  the  lessee's  at- 
torney-in-fact to  take  actions  before  the 
Department  in  connection  with  the  mainte- 
nance of  the  lease. 

The  sending  of  a  rental  payment  on  an 
oil  and  gas  lease  through  the  U.S.  mails 
does  not  constitute  a  delivery  of  the  rental 
payment  if  not  actually  received  in  the 
land  office. 

Where  a  noncompetitive  oil  and  gas  lease 
has  been  properly  canceled  by  the  Depart- 
ment for  nonpayment  of  rental,  the  land  is 
opened  to  further  oil  and  gas  leasing,  and 
an  application  for  a  lease  on  the  land  is 
filed,  the  Secretary  has  no  authority  to 
grant  a  subsequently  filed  application  by 
the  lessee  for  the  reinstatement  of  the  can- 
celed lease. 

Theora  A.  Gerry,  Lexa  Oil  Corporation, 
Buffalo  039260,  Wyoming  04598,  A-26319 
(Oct.  5,  1951) 

OVERRIDING  ROYALTIES 

Reduction  in  overriding  royalties  re- 
quired. Appeal  from  the  General  Land 
Office. 

Continental  Oil  Company,  Billings  022167 
(a)  "N",  A-23433  (May  16,  1945) 

Reduction    in    overriding    royalties    re- 
quired. Motion  for  rehearing. 
Continental  Oil  Co.,  Billings  022167  "N" 
(a),  A-23433  (Oct.  19,  1945) 

PATENTED  OR  ENTERED  LANDS 

An  oil  and  gas  lease  must  be  canceled  as 
to  land  patented  more  than  6  years  pre- 
viously without  an  oil  and  gas  reservation, 
despite  the  fact  that  the  omission  of  the 
reservation  from  the  patent  was  due  to  an 
error. 

Davidson  Hill,  Pueblo  059025,  A-25G73 
(July  22,  1949) 

An  application  for  the  amendment  of  a 
patent  to  include  land  which  the  patentee 
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did  not  originally  intend  to  enter  is  prop- 
erly rejected  where  the  patent  which  was 
issued  correctly  describes  the  tract  which 
the  patentee  intended  to  enter. 

Where  a  plat  of  resurvey  indicates  that 
less  land  is  included  within  the  boundaries 
of  a  patented  tract  than  was  shown  by  the 
plat  of  original  survey  in  accordance  with 
which  the  patent  was  issued,  the  bounda- 
ries of  the  patented  tract  as  established  by 
the  original  survey,  and  not  the  acreage 
indicated  on  the  plat  of  the  original  sur- 
vey, determine  the  quantity  of  land  which 
was  conveyed  by  the  patent. 
Albert  Freitag,  Durango  09719,  A-26258 
(Jan.  3, 1952) 

In  the  absence  of  fraud,  a  suit  by  the 
U.S.  to  vacate  or  annul  a  land  patented 
must  be  brought  within  six  years  after  the 
issuance  of  the  patent. 

An  application  for  an  oil  and  gas  lease 
must  be  rejected  where  the  land  applied 
for  has  been  patented  without  any  reser- 
vation to  the  U.S.  of  the  oil  and  gas  de- 
posits in  the  land. 

Wilma    Elliott    Donohoe,    N.    M.    0U99, 
A-26322  (Feb.  12, 1952) 

The  rejection  of  an  oil  and  gas  lease  ap- 
plication is  proper  where  the  land  applied 
for  has  been  patented  to  a  municipality, 
with  a  reservation  of  the  minerals,  pursu- 
ant to  the  provisions  of  the  Federal  Air- 
port Act,  and  the  Civil  Aeronautics  Admin, 
has  reported,  for  the  Secretary  of  Com- 
merce, that  the  leasing  of  the  land  for  oil 
and  gas  purposes  would  interfere  with  its 
use  as  an  airport. 

The  Secretary  of  the  Interior  may,  in  his 
discretion,  reject  an  application  for  an  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act. 

Gerald    W.    Anderson,    Salt    Lake    City 
07U56,  A-26297  (Feb.  13,  1952) 

Where  only  a  portion  of  the  lands  in- 
cluded in  an  oil  and  gas  lease  consists  of 
lands  on  which  homestead  patents  have 
issued  containing  a  reservation  of  oil  and 
gas  deposits  to  the  U.S.  under  the  act  of 
July  17,  1914,  the  lessee  may  properly  be 
required  to  furnish  a  bond  covering  all  the 
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lands  in  the  lease  and  conditioned  upon 
compliance  with  all  the  terms  of  the  lease. 

Where  an  offer  of  an  oil  and  gas  lease 
was  canceled  and  the  case  closed  because 
of  error  in  failing  to  note  the  filing  of  an 
appeal  from  a  decision  requiring  that  the 
prospective  lessee  file  a  bond,  the  offer 
should  be  reinstated,  subject  to  compliance 
with  the  requirement  that  the  bond  be 
filed. 

The  issuance  of  a  lease  to  a  junior  appli- 
cant on  lands  covered  by  a  proper  applica- 
tion filed  previously  by  one  qualified  to 
hold  a  lease  renders  the  lease  subject  to 
cancellation  as  to  the  lands  covered  by  the 
senior  application. 

Where  an  application  for  a  patent  on  an 
oil  shale  placer  claim  conflicts  with  a  pre- 
viously filed  oil  and  gas  lease  application, 
the  lease  application  should  be  suspended 
pending  disposition  of  the  application  for 
patent. 

D.  Miller,  Colorado  02450 ',  A-26768  (Nov. 
12,  1953) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land  Man- 
agement within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
must  be  rejected  where  the  land  applied  for 
has  been  patented  without  any  reservation 
to  the  U.S.  of  the  oil  and  gas  deposits  in 
the  land. 

Bamberger  Company,   Utah  09678,  09699, 
A-26960  (Sept.  27,  1954) 

PREFERENCE  RIGHT  LEASES 

Application  for  preference-right  lease  re- 
jected. Appeal  from  General  Land  Office. 
Catherine  Hon,  Heir-at-law  of  George  B. 
Won,  Appellant,  Mrs.  Marcus  F.  Daley, 
Sacramento  019805,  085885,  035717  uTSTf, 
A-23999  (Dec.  15,  1944) 

Oil  and  gas.  Recommending  issuance  of 
lease. 

Preference  right,  sec.  1,  act  of  July  29, 
1942.  General  Land  Office. 
Ernest   W.  Houston,  Sacramento   035491* 
018085  "#'.'  (Mar.  20, 1945) 
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Oil  and  gas.  Recommending  issuance  of 
lease.  Preference  right,  Sec.  1,  Act  of  July 
29,  1942. 

Ernest  W.  Houston,  Sacramento  035491, 
018085  "N"  (Mar.  30, 1945) 

Preference  right  to  lease  denied.  Appeal 
from  the  General  Land  Office. 
W.  A.  Rank,  Jr.,  Las  Cruces  050884,  062238, 
"N",  A-24126  (June  26, 1945) 

Preference  right  application  for  oil  and 
gas  lease  rejected.  Appeal  from  the  General 
Land  Office. 

Webster  V.  Clark,  Sacramento  027595, 
036292  "N",  A-24144  (July  24, 1945) 

Preference  right  application  of  Frank 
Shafer,  Salt  Lake  City  064943  for  oil  and 
gas  leases. 

Letter  to  Dana  Hogan  by  Horn,  signed  by 
Asst.  Sec.  Chapman  (July  31,  1945) 

Preference  right  to  lease  denied.  Motion 
for  rehearing. 

W.  A.  Rank,  Jr.,  Las  Cruces  050834,  062238 
"iV",  A-24126  (Oct.  11, 1945) 

Waiver  of  rental  on  oil  and  gas  prefer- 
ence-right leases  denied.  Motion  for  re- 
hearing. 

Frank  Harold  Johnson,  Anchorage  010425, 
010426,  010427  U2T\  A-24204  (Oct.  24, 1945) 

Petition  for  certiorari  (Treated  as  an 
appeal). 

Hugh  B.  E.  Brown,  Sacramento  027314  "N", 
A-24077  (Nov.  13,  1945) 

Applications  for  preference-right  leases 
and  waiver  of  rental  denied.  Appeal  from 
the  General  Land  Office. 
Iniskin  Bay  Assn.,  et  al.,  Anchorage  07835 
etc.  "N»,  1754173,  A-24249  (Mar  7, 1946) 

Application  for  renewal  of  preference 
lease  denied. 

Helen  F.  Carlile,  Trustee  of  the  Estate  of 
Louise  L.  Leuholtz,  Deceased,  Sac.  036223, 
019285  "N",  A-24201  (Mar.  14,  1946) 

Issuance  of  preference  right  renewal  of 
oil  and  gas  lease  would  permit  operations 


OIL  AND  GAS  LEASES — Continued 

PREFERENCE  RIGHT  LEASES— Con. 
which  would  disturb  some  geese  in  a  game 
reserve.  Application,  ergo,  denied. 
Lucy  H.  Campbell,  Executrix  of  the  Estate 
of  Charles  H.  Campbell,  Deceased,  Great 
Falls  085836  "#",  A-24313  (June  18,  1940) 

Statutory  preference  right  of  person  first 
"making  application"  is  determined  by  ap- 
plication as  such,  not  by  the  particular 
entry  which  may  have  been  shown  in  the 
records  of  the  District  Land  Office  concern- 
ing the  application. 

Anion  F.  Allen,  Salt  Lake  City  064780  "N", 
A-24283  (Sept.  30,  1946) 

Application  for  oil  and  gas  lease  rejected 
in  part. 

Application  for  preference—right  lease, 
filed  two  days  prior  to  termination  of  exist- 
Lng  lease,  preserves  the  lessee's  preference 
right. 

Fred  G.  Huntington,  Evanston  021952  "N", 
A-24455  (Nov.  4, 1946) 

Application  for  Preference  Oil  and  Gas 
Lease  Denied. 

In  accordance  with  departmental  regula- 
tions, application  for  preference-right  oil 
and  gas  lease  on  land  within  one  mile  of  a 
naval  petroleum  reserve  will  be  rejected 
where  issuance  of  a  lease  would  threaten 
drainage  to  the  reserve  through  known 
productive  horizons.  The  regulations  are  a 
valid  exercise  of  the  Secretary's  discretion 
in  issuing  leases.  Applicant  for  a  prefer- 
ence—right lease  has  no  absolute  right  to 
issuance  of  a  lease. 

Helen  F.  Carlile,  Trustee,  of  Estate  of 
Louise  L.  Leuholtz,  Deceased,  Sacramento 
036223,  019285  "N",  A-24201  (Feb.  19, 
1947) 

Protest  dismissed  where  filed  by  former 
oil  and  gas  lease  owner  who  failed  for  over 
a  year  to  take  action  to  return  preference- 
right  lease  forms  and  only  objected  to  pro- 
ceedings approximately  10  months  after 
another  person  had  filed  application  for 
lease  of  same  lands. 

Glen  Wilson,  Evanston  022281,  022888  "N", 
A-24513  (Apr.  15, 1947) 

1.  Rental  on  entire  acreage  in  oil  and  gas 
exchange  lease  is  $1  per  acre  after  dis- 
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covery  of  valuable  deposit  on  the  lease- 
hold. 

2.  Exhaustion  of  discovery  well  does  not 
affect  rental  of  $1  per  acre  based  on  the 
discovery  evidenced  by  the  well. 

3.  Laches  in  filing  preference-right  lease 
application  will  not  be  condoned  by  De- 
partment ordinarily. 

4.  Department  under  no  duty  to  advise 
lessees  of  statutes  or  regulations. 

Max  Friess,  et  al.,  Las  Cruces  033171, 
063410,  063510,  063516,  063541,  063543, 
063544,  063545,  063548,  A-24501  (May  6, 
1947) 

Sec.  9  of  the  act  of  Aug.  7, 1947,  P.L.  382, 
80th  Congress  (Mineral  Leasing  Act  for 
Acquired  Lands),  grants  to  any  qualified 
person  whose  application  for  an  oil  and  gas 
lease  on  lands  acquired  by  the  U.S.  and  not 
within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  was  pending  on 
Aug.  7,  1947,  a  preference  right  to  a  lease 
without  competitive  bidding. 
Charles  M.  Coats,  Karl  F.  Fischer,  William 
B.  Millison,  William  H.  Bird,  Pueblo 
059168  "N",  059169  u2Tt  Pueblo  059170 
"If1',  059171  "N",  A-24576-77,  A-24578-79 
(Oct.  10, 1947) 

Applicant  and  his  proposed  assignee  have 
appealed.  It  is  clear  that  appellants  are  not 
entitled  to  a  preference-right  lease  as  to 
this  tract  under  act  of  July  29,  1942,  as 
amended,  because  the  preference  granted  in 
that  act  does  not  "  *  *  *  apply  to  lands 
which  *  *  *  are  within  the  known  geological 
structure  of  a  producing  oil  or  gas  field." 
Henry  E.  Kaune,  et  al,,  Santa  Fe  045378, 
077395  "IT;  A-24865  (Dec.  12,  1947) 

Although  an  application  for  an  oil  and 
gas  lease  could,  under  some  circumstances, 
have  been  rejected  where  the  applicant  was 
one  day  late  in  paying  the  required  rental, 
the  subsequent  issuance  of  the  lease 
amounted  to  a  waiver  of  the  delay. 

A  request  for  return  of  the  rental  deposit 
made  on  an  application  for  an  oil  and  gas 
lease  after  an  extension  of  time  for  pay- 
ment of  rental  had  been  granted  by  the 
General  Land  Office  did  not  constitute  a 
withdrawal  of  the  application. 
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The  Secretary  must  recognize  a  prefer- 
ence-right application  for  an  oil  and  gas 
lease  which  complies  with  the  provisions  of 
sec.  1  of  the  act  of  July  29,  1942  (56  Stat. 
72G),  as  amended  (30  U.S.C.  226b),  and 
the  applicable  regulations  (43  OFR 
192.14d),  and  issue  an  oil  and  gas  lease  to 
the  applicant. 

H.  Leslie  Parker,  et  al,,  Evanston  023812, 
020981,  021086,  023900-1-2  "N",  A-24622 
(Mar.  30, 1948) 

Oil  and   Gas   Lease   Rejected   in   Part. 

Amended  application  for  preference 
right  oil  and  gas  lease  of  lands  within  one 
mile  of  naval  petroleum  reserve  remanded 
for  further  action  in  the  light  of  reports 
of  the  Director,  Geological  Survey,  and 
the  Director,  Naval  Petroleum  Reserves, 
that  operations  on  the  lands  covered  by 
the  amended  application  would  not  ad- 
versely affect  the  reserve  through  drain- 
age from  any  known  productive  horizon. 
Western  Petroleum  Co.,  Sacramento  035256 
"N",  A-24167  (June  3,  1948) 

Any  person  who,  on  Aug.  8,  1946,  was 
the  record  titleholder  of  a  noncompetitive 
oil  and  gas  lease  under  the  Mineral  Leas- 
ing Act,  including  the  holder  of  a  lease 
issued  during  the  period  from  preference 
right  under  sec.  1  of  the  act  of  July  29, 
1942,  has  a  preference  right  over  other  ap- 
plicants to  obtain,  upon  the  expiration  of 
such  lease  after  Aug.  8,  1946,  a  new  lease 
for  the  same  land. 

Preference  Right  to  Noncompetitive  Oil 
and  Gas  Leases,  M-35082    (Dec.  2,  1948) 

The  holder  of  a  10-year  oil  and  gas  lease 
that  is  situated  on  the  known  geologic 
structure  of  a  producing  oil  or  gas  field 
at  the  expiration  of  its  10-year  term  has  no 
preference  right  to  a  new  lease  pursuant 
to  the  act  of  July  29,  1942. 

The  holder  of  such  a  lease  is  not  entitled 
to  a  5-year  extension  pursuant  to  sec.  17 
of  the  Mineral  Leasing  Act,  as  amended, 
or  to  a  2-year  extension  under  that  section 
in  the  absence  of  drilling  operations  on  the 
expiration  date  of  the  lease. 

The  holder  of  such  a  lease  is  not  entitled 
to  an  extension  by  reason  of  the  fact  that 
the  lease  was  formerly  committed  to  a  unit 
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agreement,  where  the  unit  agreement  was 
terminated  more  than  2  years  prior  to  the 
expiration  of  the  10-year  term  of  the  lease. 
Qrace  Oantz  Lews  and  8.  W.  Holman, 
Bismarck  022542,  A-25669  (July  5,  1949) 

Where  an  application  for  a  preference 
right  oil  and  gas  lease  was  filed  more  than 
10  months  prior  to  the  beginning  of  the 
final  90-day  period  immediately  preced- 
ing the  expiration  date  of  the  lease,  it  was 
not  error  for  the  district  land  office  to 
reject  the  application  as  being  prematurely 
filed. 

A  person  whose  application  for  a  prefer- 
ence-right lease  was  rejected  by  the  dis- 
trict land  office  as  having  been  prematurely 
filed,  and  who  not  only  failed  to  appeal 
from  such  decision  within  the  time  pre- 
scribed by  the  rules  of  practice  but  with- 
drew his  application,  could  not  thereafter 
raise  a  question  regarding  the  propriety 
of  the  rejection  of  the  application. 

Govt,  personnel  was  under  no  legal  or 
moral  obligation  to  furnish  to  a  lessee  a 
timely  notification  concerning  the  prospec- 
tive expiration  of  the  lease  so  that  he  might 
exercise  his  preference  right  to  a  new  lease 
within  the  90-day  period  prescribed  by  the 
act  of  July  29, 1942. 

Clifford  M.  Irvin,  Las  Cruces  068937,  A- 
25663  (Nov.  10, 1949) 

Where  land  was  patented  under  the 
Stock-raising  Homestead  Act,  which  re- 
quired that  the  minerals  be  reserved  to 
the  U.S.,  the  owner  of  the  surface  has  no 
preference  right  to  an  oil  and  gas  lease 
under  sec.  20  of  the  Mineral  Leasing  Act. 
Leonora  M.  McCullough  Cordell,  Cheyenne 
078170,  A-25784  (Dec.  6,  1949) 

A  person  who  owns  the  surface  of  land 
patented  under  the  Stock-raising  Home- 
stead Act,  which  required  that  the  minerals 
be  reserved  to  the  U.S.,  has  no  preference 
right  to  a  lease  that  may  subsequently  be 
issued  under  the  Mineral  Leasing  Act  for 
the  oil  and  gas  deposits  in  the  land. 
Henry  E.  Bianchi,  Sacramento  089411,  A- 
25785  (Dec.  14, 1949) 

Final  proof  under  the  homestead  laws 
is  not  a  prerequisite  to  the  issuance  of  a 
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preference  right  oil  and  gas  lease  under 
sec.  20  of  the  Mineral  Leasing  Act,  as  a 
settler  whose  settlement  was  made  prior 
to  Feb.  25,  1920,  on  land  open  to  settlement 
and  not  then  withdrawn  or  classified  as 
valuable  for  oil  and  gas  deposits  may, 
under  certain  conditions,  be  entitled  to 
such  a  lease. 

The  establishment  and  maintenance  of 
a  residence  on  the  land,  to  the  exclusion 
of  maintaining  a  home  elsewhere,  in  ac- 
cordance with  provisions  of  the  homestead 
laws  are  essential  elements  of  a  settlement 
right. 

8.  N.  Hodges,  Flora  Mae  Hodges,  BLM 
012363,  013086,  016007,  016381,  A-25761 
(Apr.  20,  1950) 

The  preference  right  granted  in  sec.  1 
of  the  act  of  July  29,  1942,  to  the  holder 
of  a  noncompetitive  oil  and  gas  lease  issued 
prior  to  Aug.  8,  1946,  whereby  the  lessee 
may  obtain  a  new  lease  on  the  same  land 
by  applying  therefor,  can  be  exercised  only 
during  the  90-day  period  immediately  pre- 
ceding the  expiration  date  of  the  lease. 
L.  R.  O'Rear,  A.  L.  Greer,  A-25859  (July  12, 
1950) 

Where  an  application  for  a  preference 
right  oil  and  gas  lease  is  filed  under  the 
act  of  July  29,  1942,  prior  to  the  com- 
mencement of  the  90-day  period  immedi- 
ately preceding  the  date  of  the  expiration 
of  the  base  lease,  and  the  application  is 
not  rejected  but  remains  on  file  until  after 
the  beginning  of  that  period,  it  thereupon 
becomes  effective  as  a  preference-right  ap- 
plication on  file  within  the  90-day  period 
prescribed  by  the  statute  for  such  applica- 
tions. 

Premature  Filing  of  Applications  Under 
Act  of  July  29,  1942,  M-36045  (July  26, 
1950) 

The  holder  of  a  noncompetitive  exchange 
oil  and  gas  lease  issued  for  a  10-year  term 
is  not  entitled  to  a  new  preference-right 
lease  under  the  act  of  July  29,  1942,  or  to 
a  5-year  extension  of  his  lease  under  sec. 
17  of  the  Mineral  Leasing  Act,  as  amended. 

Where  an  oil  and  gas  lease  is  committed 
in  part  to  a  unit  agreement,  only  the  por- 
tion of  the  lease  which  is  committed  to  the 
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agreement  is  entitled  to  the  2-year  exten- 
sion following  the  termination  of  the  unit 
agreement  which  is  provided  for  in  sec. 
17(b)  of  the  Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
will  be  rejected  where  the  land  applied 
for  is  included  in  an  outstanding  oil  and 
gas  lease,  even  though  the  applicant  and 
the  lessee  are  the  same  person. 
L.  E.  McLaughlin,  et  al.,  Cheyenne  082105, 
065S61,  A-25957  (Jan.  23,  1951) 

Where  it  appears  that  at  the  time  of  the 
expiration  of  the  5-year  primary  term  of 
a  noncompetitive  oil  and  gas  lease  issued 
pursuant  to  sec.  17  of  the  Mineral  Leasing 
Act,  as  amended  by  the  act  of  Aug.  21, 1935, 
oil  was  being  produced  from  one  well,  and 
there  was  a  market  for  the  oil  and  it  was 
being  sold,  oil  was  being  produced  in  pay- 
ing quantities  from  land  included  in  the 
lease  and  the  lease  did  not  terminate  when 
the  5-year  primary  term  expired. 

It  is  proper  to  reject  an  application  for 
preference  right  oil  and  gas  lease  where 
the  land  applied  for  is  included  in  an  out- 
standing lease  issued  to  the  applicant. 
Joseph  E.  Pepper,  Denver  056641,  052350, 
A-25864  (Feb.  13,  1951) 

The  rejection  of  an  application  for  a 
preference  right  oil  and  gas  lease  under 
sec.  1  of  the  act  of  July  29,  1942,  is  re- 
quired if,  on  the  expiration  date  of  the 
lease  upon  which  the  application  is  based, 
the  land  covered  by  the  base  lease  is  sit- 
uated within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field. 

If  the  producing  character  of  the  struc- 
ture underlying  a  tract  of  land  is  actually 
known  prior  to  the  date  of  the  Depart- 
ment's official  pronouncement  on  that  sub- 
ject, it  is  the  date  of  the  ascertainment 
of  the  fact,  and  not  the  date  of  the  pro- 
nouncement, that  is  determinative  of  rights 
which  depend  upon  whether  the  land  is  or 
is  not  situated  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field. 
The  Texas  Company,  Montana  01315,  A- 
26214  (July  27, 1951) 

An  oil  and  gas  lessee  who  failed  to  apply 
for  a  new  lease  on  the  land  within  the  90- 
day  period  immediately  preceding  the  ex- 
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piration  date  of  his  lease,  but  who  sub- 
mitted an  application  for  a  new  lease 
within  a  few  days  after  the  expiration  of 
the  old  lease,  has  no  preferential  right  to  a 
new  lease  under  the  act  of  July  29, 1942. 

The  fact  that  an  oil  and  gas  lessee  may 
have  entrusted  to  another  person  the  re- 
sponsibility for  protecting  the  lessee's 
preferential  right  to  apply  for  a  new  lease 
on  the  same  land,  and  that  such  person 
failed  to  discharge  the  obligation,  must  be 
regarded  by  the  Department  as  irrelevant 
in  passing  upon  the  lessee's  claim  of  a 
preferential  right  to  a  new  lease. 

A  former  oil  and  gas  lessee  who,  after 
the  expiration  of  his  lease,  submits  an  ap- 
plication for  a  new  lease  is  on  the  same 
footing  as  any  other  similarly  qualified 
person  applying  for  a  lease  on  the  land. 

In  issuing  a  noncompetitive  oil  and  gas 
lease  on  land  which  is  outside  any  known 
geologic  structure  of  a  producing  oil  or  gas 
field,  the  Department  is  required  to  grant 
the  lease  to  the  first  qualified  person  who 
applied  for  it. 

William  J.  Howe,  Wyoming  02518,  02382 
A-26205  (Aug.  28,  1951) 

Where  land  covered  by  a  noncompetitive 
oil  and  gas  lease  is  within  the  known 
geological  structure  of  a  producing  oil  or 
gas  field  at  the  expiration  date  of  the  pri- 
mary term  of  the  base  lease,  a  preference- 
right  lease  covering  such  land  cannot  be 
granted  to  the  holder  of  the  original  lease 
under  sec.  1  of  the  act  of  July  29,  1942. 
H.  E.  Christensen,  Montana  01061,  A-26221 
(Aug.  31,  1951) 

An  entryman,  or  one  who  holds  a  patent 
to  the  surface  of  land,  under  the  Stock- 
raising  Homestead  Act  has  no  preference 
right  to  obtain  an  oil  and  gas  lease  on  the 
land  in  the  event  that  it  is  leased  for  oil 
and  gas  development  pursuant  to  the  Min- 
eral Leasing  Act. 

Andy   Marler,    Wyoming   05529,   A-26290 
(Dec.  19,  1951) 

In  order  to  qualify  for  a  preference  right 
oil  and  gas  lease  under  sec.  1  of  the  act 
of  July  29,  1942,  the  holder  of  the  base 
lease  must  have  maintained  it  in  accord- 
ance with  applicable  statutory  require- 
ments and  regulations. 
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Where  rentals,  required  by  the  govern- 
ing  statutory  provisions  and  regulations  to 
be  paid  in  advance,  remain  unpaid  on  a 
base  lease  at  its  date  of  expiration,  the 
lease  has  not  been  maintained  in  accord- 
ance with  statutory  requirements  and 
regulations  and  cannot  be  the  basis  for  the 
issuance  of  a  preference-right  lease  under 
sec.  1  of  the  act  of  July  29,  1942. 
Pauline  Trigg,  Las  Cruces  062547,  A-26343 
(Apr.  4, 1952) 

Applications  for  preference  right  oil  and 
gas  leases  filed  on  or  after  Jan.  28,  1951, 
must  be  filed  on  Form  4-1158  or  an  exact 
copy  of  the  form. 

The  date  on  which  an  application  for 
a  preference  right  oil  and  gas  lease  is  filed, 
and  not  the  date  on  which  it  is  signed, 
determines  the  regulations  to  which  the  ap- 
plication must  conform. 

Under  the  Federal  Register  Act,  all  per- 
sons affected  by  regulations  are  deemed  to 
have  constructive  notice  of  the  regulations 
from  the  time  when  the  regulations  are 
filed  with  the  Division  of  the  Federal 
Register ;  and  actual  notice  to  the  affected 
persons  is  not  essential  to  the  effectiveness 
of  the  regulations. 

Under  sec.  1  of  the  act  of  July  29,  1942, 
an  application  for  a  preference  right  oil 
and  gas  lease  is  subject  to  the  regulations 
in  force  on  the  expiration  date  of  the  base 
lease. 

Gladys   XJtzinger,  New  Mexico  0^909,  A- 
26252  (Apr.  24,1952) 

Where  an  obviously  erroneous  decision 
of  the  Bur.  of  Land  Management  failed  to 
recognize  the  preferential  right  of  the  first 
qualified  applicant  to  obtain  a  noncom- 
petitive oil  and  gas  lease  on  a  tract  of 
land,  and  the  applicant,  although  his  right 
to  appeal  was  expressly  called  to  his  atten- 
tion, failed  to  take  an  appeal  within  the 
period  allowed  for  that  purpose,  the  pref- 
erential right  must  be  deemed  to  have  been 
abandoned. 

Where  a  preferential  right  to  obtain  a 
noncompetitive  oil  and  gas  lease  has  been 
lost  by  abandonment  it  cannot  be  reestab- 
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lished  retroactively  by  administrative  ac- 
tion to  the  prejudice  of  intervening  rights. 
C.  A.  Rose,  BLM-A  02Jf928,  016748,  A- 
26354  (May  13.  1952) 

Under  sec.  30  of  the  original  Mineral 
Leasing  Act  of  1920,  the  approval  or  dis- 
approval of  an  assignment  of  an  oil  and 
gas  lease  was  discretionary  with  the  Sec- 
retary of  the  Interior;  and  a  proposed 
assignment  of  a  lease  which  never  received 
the  approval  of  the  Secretary  was  ineffec- 
tive  under  that   section. 

Under  sec.  30(a)  of  the  Mineral  Leasing 
Act,  as  amended  in  1946,  a  proposed  as- 
signment of  an  oil  and  gas  lease  cannot 
take  effect  until  after  "three  original  ex- 
ecuted counterparts  thereof"  have  been 
filed  in  the  proper  land  office. 

The  holder  of  an  ineffective  purported 
assignment  of  an  oil  and  gas  lease  was 
not  "the  record  titleholder"  of  the  lease 
and,  accordingly,  was  not  eligible  for  a 
preference-right  lease  on  the  same  land 
under  sec.  1  of  the  act  of  July  29,  1942. 
Glen  E.  Petters,  Mont.  01360;  Billings 
038^18,  A-26265   (May  27,  1952) 

A  lessee  who  filed  a  statement  pursuant 
to  sec.  15  of  the  act  of  Aug.  8, 1&46,  electing 
to  have  his  oil  and  gas  lease  governed  by 
the  applicable  provisions  of  the  1946  act, 
cannot  thereafter  revoke  his  election. 

A  withdrawal  of  land  included  in  a  non- 
competitive oil  and  gas  lease  which  is  gov- 
erned by  the  provisions  of  sec.  17  of  the 
Mineral  Leasing  Act,  as  amended,  cannot 
prevent  an  extension  of  the  lease  unless 
notice  of  the  withdrawal  was  sent  to  the 
lessee  by  registered  mail  at  least  90  days 
prior  to  the  expiration  of  the  primary 
term  of  the  lease. 

Since  there  is  no  requirement  as  to  the 
form  in  which  an  application  for  an  ex- 
tension of  an  oil  and  gas  lease  should  be 
submitted,  a  person  otherwise  entitled  to  a 
5-year  extension  of  his  oil  and  gas  lease 
under  sec.  17  of  the  Mineral  Leasing  Act, 
as  amended,  should  not  be  denied  the  ex- 
tension because  he  mistakenly  applied  for 
a  5-year  preference—right  lease  on  the  land 
under  the  act  of  July  29,  1942,  instead  of 
applying  in  express  terms  for  an  extension 
of  time  of  the  base  lease. 
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The  failure  to  appeal  from  an  adminis- 
trative decision  amounts  to  a  waiver  of 
rights  only  if  the  particular  person  has 
reason  to  believe  that  the  decision  ad- 
versely affects  him. 

E.  P.  Miremont,  Jack  Valentine,  Neiv  Mex- 
ico 03329,  03328,  Las  Cruces  063024, 
063030,  A-26253   (June  18,  1952) 

In  the  exercise  of  his  supervisory  power, 
the  Secretary  may  act  upon  an  appeal 
from  a  manager's  decision  without  await- 
ing a  decision  on  the  appeal  by  the  Direc- 
tor of  the  Bureau  of  Land  Management. 

In  the  absence  of  a  statutory  provision 
or  departmental  regulation  prescribing  the 
effective  date  that  should  be  given  to  an  oil 
and  gas  lease  upon  its  issuance,  the  effec- 
tive date  could  properly  be  one  that  was 
agreed  to  by  both  parties. 

After  a  lease  has  expired  in  accordance 
with  its  terms,  the  Department  cannot  re- 
date  the  lease  so  as  to  continue  it  in  force 
beyond  its  original  expiration  date. 

An  application  for  a  preference-right 
lease  under  the  act  of  July  29,  1942,  can  be 
filed  only  by  the  record  titleholder  of  the 
lease. 

Where  rental  remains  unpaid  on  a  base 
lease  at  its  date  of  expiration,  the  lease 
has  not  been  maintained  in  accordance 
with  statutory  requirements  and  regula- 
tions and  cannot  be  the  basis  for  the  issu- 
ance of  a  preference-right  lease  under  sec. 
1  of  the  act  of  July  24, 1952. 
Mrs.  Grace  Levers  and  Mrs.  Frances  Dale, 
Las  Cruces  062242,  069762,  072005,  A- 
26462  (Aug.  20, 1952) 

The  holders  of  a  noncompetitive  oil  and 
gas  lease  are  not  entitled  to  a  5-year  ex- 
tension of  their  lease  in  a  case  where  they 
filed  their  application  for  extension  15 
days  after  the  primary  term  of  the  lease 
had  expired. 

Where  the  record  indicates  that  a  pref- 
erence right  oil  and  gas  lease  was  executed 
by  a  competent  official  of  the  Department 
in  Sept.  1946,  the  lease  was  properly  dated 
as  of  the  first  of  the  following  month. 

After  a  lease  has  expired  in  accordance 
with  its  terms,  the  Department  cannot  re- 
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date  the  lease  so  as  to  continue  it  in  force 
beyond  its  original  expiration  date. 
Ross  L.  Malone,  Jr.,   et  al.,  Las   Cruces 
063625,  A-26502  (Nov.  25,  1952) 

The  first  applicant  for  a  small  tract 
lease  on  a  tract  of  land  not  under  consid- 
eration for  small  tract  classification  at  the 
time  of  the  filing  of  the  application  is  en- 
titled to  a  preference  right  under  sec.  7  of 
the  Taylor  Grazing  Act,  if,  and  only  if,  the 
land  is  thereafter  classified  for  the  type 
of  site  sought  by  the  first  applicant. 
Thomas  P.  McKeown,  et  ano,  Nevada  052, 
04572,  A-26497   (Dec.  1,  1952) 

An  application  for  an  oil  and  gas  lease 
was  rejected  on  the  grounds  that  the  appli- 
cation was  not  filed  in  time  to  establish  a 
preference  right. 

The  rejected  applicant  relied  on  the 
Armstrong  case  (A-26464  (Supp.)  (Nov. 
14,  1952),  to  claim  an  excusable  delay  in 
not  filing  within  90  days  preceding  expira- 
tion of  lease.  The  Armstrong  case  is  not 
applicable  as  it  did  not  involve  a  regula- 
tory requirement  that  a  renewal  applica- 
tion be  filed  within  a  specified  period  of 
time. 

Mabel  E.  Hale,  Grace  E.  Van  Hook,  New 
Mexico  04543,  04535,  Las  Cruces  063614, 
A-26358  (Jan.  2,  1953) 

An  application  for  an  oil  and  gas  lease 
on  land  which  is  subject  to  the  right  of 
another  person  to  have  a  subsisting  oil  and 
gas  lease  on  the  same  land  extended  is 
properly  rejected. 

Where  the  land  was  patented  under  the 
.'Stock-raising  Homestead  Act,  which 
requires  that  the  minerals  be  reserved  to 
the  U.S.,  the  owner  of  the  surface  has  no 
preference  right  to  an  oil  and  gas  lease 
under  sec.  20  of  the  Mineral  Leasing  Act 
Harold  Harby  and  Emma  M.  Harby,  Los 
Angeles  091152,  A-26547    (Jan.  19,  1953) 

Where  land  was  patented  under  the 
Stock-raising  Homestead  Act,  which  re- 
quires that  the  minerals  be  reserved  to  the 
U.S.,  the  owner  of  the  surface  has  no  pref- 
erence right  to  an  oil  and  gas  lease  under 
sec.  20  of  the  Mineral  Leasing  Act. 

Until  bonds  for  the  protection  of  the  sur- 
face owners  are  filed  or  until  agreement  is 
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reached  with  such  owners,  lessees  under 
the  Mineral  Leasing  Act  of  land  patented 
under  the  Stock-raising  Homestead  Act 
with  a  reservation  of  the  minerals  to  the 
U.S.  may  not  enter  such  lands. 
Perry  A.  Ennis,  et  ano,  Montana  04001, 
04002,  03540,  03681,  A-26778  (Oct.  8,  1953) 

The  Geological  Survey's  determination 
that  as  of  the  time  of  the  filing  of  an  oil 
and  gas  lease  application  the  land  applied 
for  is  not  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  will  not 
be  disturbed  in  the  absence  of  a  showing 
that  the  definition  was  improperly  made. 

The  surface  owner  of  land  patented  un- 
der the  Stock-raising  Homestead  Act  with 
a  reservation  of  minerals  to  the  U.S.  has  no 
preference  right  to  an  oil  and  gas  lease 
under  sec.  20  of  the  Mineral  Leasing  Act. 
James  S.  Lannan,  Los  Angeles  098211, 
099028,  A-26831  (Mar.  19,  1954) 

The  Rules  of  Practice  do  not  authorize 
the  granting  of  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Secretary 
of  the  Interior. 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  if  it  was  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

Where  an  appellant  claims  to  have  filed 
an  application  for  a  preference— right  lease 
under  the  act  of  July  29,  1942,  but  the 
records  of  the  Bur.  of  Land  Management 
fail  to  show  receipt  of  any  such  applica- 
tion, or  an  accompanying  filing  fee,  and 
where  on  another  application,  filed  before 
she  made  her  present  assertion  about 
riling  the  preference—right  application,  the 
appellant  swore  she  did  not  have  any  appli- 
cation for  an  oil  and  gas  lease  pending,  it 
is  found  as  a  fact  that  she  did  not  file  the 
application  for  a  preference-right  lease. 

An  application  for  a  preference  right  to 
a  new  lease  under  the  act  of  July  29,  1942, 
to  be  effective,  must  be  riled  during  the 
90-day  period  immediately  preceding  the 
end  of  the  5-year  term  of  the  old  lease. 

An  application  for  an  oil  and  gas  lease 
on  certain  land,  filed  before  revocation  of 
an  order  of  the  Secretary  of  the  Interior 
which  stated  that  no  rights  might  be  ac- 
quired by  filing  an  application  for  an  oil 
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and  gas  lease  of  such  land,  forms  no  basis 
for  upholding  a  protest  against  issuance 
of  an  oil  and  gas  lease  in  accordance  with 
the  procedure  prescribed  in  the  revocation 
order. 

Mabel  Hale  and  Alfred  J.  O'eth,  Las  Cruces 
060937,  070207,  New  Mexico  06782,  A-26860 
(June  23,  1954) 

An  applicant  for  a  noncompetitive  oil  and 
gas  lease  whose  application  is  rejected  and 
who  fails  to  appeal  within  the  time  allowed 
for  appeal  loses  his  preference  right  to  a 
lease  as  against  a  subsequent  qualified  ap- 
plicant and  is  not  entitled  to  a  reinstate- 
ment of  his  application  with  priority  over 
the  subsequent  applicant.  Bettie  E.  Reid, 
Lucille  E.  Pipkin,  and  John  F.  Deeds,  Jeff 
Hawks,  overruled. 

The  holder  of  an  oil  and  gas  lease  whose 
lease  is  improperly  canceled  and  who  fails 
to  appeal  from  the  cancellation  loses  his 
rights  in  his  lease. 

An  appeal  will  be  dismissed  where  a  copy 
of  the  appeal  was  not  served  upon  an  ad- 
verse party. 

An  assignee  of  an  oil  and  gas  lease 
whose  assignment  has  not  been  approved 
but  is  apparently  in  compliance  with 
applicable  statutory  and  regulatory  require- 
ments has  standing  as  an  "aggrieved 
person"  to  appeal  to  the  Secretary  from  a 
decision  canceling  the  assigned  lease. 

Where  several  oil  and  gas  leases  are  can- 
celed for  the  same  reason,  an  appeal  by 
one  lessee  does  not  bring  before  the  Depart- 
ment the  interests  of  the  other  lessees  who 
have  failed  to  appeal. 

Charles  D.  Edmonson,  Maner  Graham,  Vir- 
gil Peterson,  et  al.,  Colorado  01440,  05622, 
New  Mexico  02894,  09799,  09802,  Salt  Lake 
071266,  071309,  066330,  Utah  04158,  04313, 
03804,  04891,  A-26834,  A-26921,  A-26932 
(Aug.  10,  1954) 
PRODUCTION 

Appeal  from  the  oil  and  gas  supervisor's 
requirement  for  the  payment  of  royalties 
computed  on  the  basis  of  production  from 
separate  formations. 

Sinclair  Wyoming  Oil  Co.,  Cheyenne 
029630(a),  Lost  Soldier  Field,  Wyoming, 
GS-7-0&G  (Oct.  15,  1945) 
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Where  an  application  for  approval  of  a 
partial  assignment  of  an  oil  and  gas  lease 
is  still  pending  after  the  date  on  which  the 
segregated  lease  resulting  from  the  assign- 
ment would  have  terminated  by  operation 
of  law,  the  question  of  approving  the  as- 
signment becomes  moot  and  the  assign- 
ment will  not  be  approved. 

The  mere  discovery  of  a  deposit  of  oil 
or  gas  capable  of  production  in  paying 
quantities  is  not  sufficient  to  extend  the 
term  of  a  lease  issued  pursuant  to  the 
Mineral  Leasing  Act  as  amended. 
Joseph  L.  Dunigan,  Las  Cruces  050797,  A- 
2614S  (Aug.  15, 1951) 

Where  there  are  two  producers  on  the 
same  lease  the  average  daily  production  is 
calculated,  for  the  purpose  of  computing 
royalty,  on  the  combined  production  of  the 
two,  even  though  this  works  a  hardship 
on  the  smaller  producer. 

Sec.  39  of  the  Mineral  Leasing  Act  pro- 
vides for  reduction  of  royalty  by  the  Sec- 
retary when  in  his  judgment  it  is  necessary 
in  order  to  promote  development.  The 
facts  in  this  case  do  not  indicate  that  such 
a  result  would  follow  from  the  reducing 
royalty  for  either  operator. 
Letter  to  Continental  Oil  (Jan.  5,  1952) 

REINSTATEMENT 

Action  on  reinstatement  of  application 
partially  granted,  partially  suspended. 
Motion  for  rehearing. 

Frank  A.  Larson,  Mary  C.  Ha  good,  Denver 
052188  "N",  052265  "N",,  A-24013  (Apr.  11, 
1945) 

Reinstatements  of  applications  directed. 
Motion  for  rehearing. 

Dorothy  Bassie,  Winnie  Mae  Hefner,  La- 
Rue  Dye,  J.  E.  Dye,  Lillie  Dye,  Mary  I. 
Chapman,  Buffalo  038969,  038970,  038971, 
038972,  038973,  038990,  A-24015  (May  12, 
1945) 

Reinstatement  of  Oil  and  Gas  Lease. 

GLO  decision  of  Jan.  10,  1946,  allowed 
the  applicant  30  days  within  which  to  pay 
$1,275.50  as  the  first  year's  rental.  Within 
the  30-day  period  only  $320  was  paid.  Bal- 
ance was  not  tendered  for  several  months 
later  and  after  other  persons  had  filed  con- 
flicting applications. 
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The  failure  to  pay  within  the  time  al- 
lowed the  amount  of  rental  specified  in 
the  decision  is  clear  indication  that  at  the 
time  the  applicant  intended  a  withdrawal 
of  a  portion  of  the  lands  from  his  ap- 
plication. 

Henry  L.  Lubkin,  Great  Falls  085568  "N", 
A-24515  (June  3, 1947) 

Where  lands  involved  were  included  in 
an  airport  lease  as  of  time  of  filing  of  a 
rejected  oil  and  gas  lease  application,  peti- 
tion for  reinstatement  of  the  application 
is  denied  since  the  airport  lease  did  not 
constitute  a  "withdrawal,"  a  portion  of  the 
lands  involved  are  still  covered  by  the  air- 
port lease,  and  the  petition  for  reinstate- 
ment was  not  filed  before  the  portion  of 
lands  no  longer  under  the  airport  lease  be- 
came open  to  filing  by  the  general  public 
(43  CFR  191). 

Forest  E.  Levers,  Las  Cruces  062743  "N", 
A-25203  (Mar.  1,  1948) 

An  application  for  an  oil  and  gas  lease 
which  was  rejected  and  the  case  closed  for 
failure  to  pay  the  required  rental  and  to 
execute  a  lease  will  not  be  reinstated  years 
later,  to  the  prejudice  of  intervening  ap- 
plicants, upon  an  allegation  that  a  lack  of 
funds  due  to  illness  had  prevented  the  ap- 
plicant from  making  the  rental  payment. 
Zella  C.  Doolittle,  Buffalo  037722,  040943, 
0409^5,  041067,  042019,  A-25676  (July  13, 
1949) 

An  oil  and  gas  lease  which  has  been 
relinquished  prior  to  a  lessee's  entrance 
into  the  armed  services  cannot  properly  be 
reinstated  by  reason  of  the  Soldiers'  and 
Sailors  Relief  Act  of  1940. 

Vincent     Mulvaney,      Cheyenne     044216, 
065028,  A-25689  (Nov.  17,  1949) 

Where  an  applicant  for  a  noncompetitive 
oil  and  gas  lease  changes  his  address  with- 
out notifying  the  land  office,  and  a  notice 
sent  to  the  address  on  file  at  the  land  office, 
requiring  him  to  make  a  rental  payment  or 
have  his  application  finally  rejected  was 
returned  undelivered,  it  was  not  erroneous 
to  reject  the  application  because  the  rental 
payment  had  not  been  made. 
Clifford  Thorp  Woodward,  Sacramento 
033205,  A-25905  (Jan.  16,  1951) 
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Under  a  departmental  regulation  in  ef- 
fect prior  to  Jan.  28,  1951,  which  provided 
for  the  issuance  of  noncoinpetitve  oil  and 
gas  leases  for  not  to  exceed  2,560  acres  in 
reasonably  compact  form  and  which  di- 
rected that  no  single  lease  would  be  issued 
embracing  lands  which  could  not  be  in- 
cluded within  a  6-mile  square  area,  an  ap- 
plication for  a  single  lease  could  not  in- 
clude incontiguous  land  within  such  an 
area,  except  where  the  intervening  lands 
were  not  available  for  leasing. 

In  view  of  the  amendment  of  the  regula- 
tion so  as  to  eliminate  the  requirement  for 
reasonable  compactness,  an  application 
which  was  filed  at  the  time  when  the  for- 
mer regulation  was  in  effect  and  which 
was  rejected  because  of  its  noncompliance 
with  the  requirement  of  reasonable  com- 
pactness may  be  reinstated  as  of  the  effec- 
tive date  of  the  amended  regulation,  sub- 
ject to  valid  intervening  applications. 
Halvor  F.  Holbeck,  Montana  01013,  A- 
26168  (May  4,  1951) 

Where  an  applicant  withdraws  an  ap- 
plication for  a  noncompetitive  oil  and  gas 
lease  which  has  been  rejected  in  part,  and 
the  case  is  closed  on  the  records  of  the  land 
office,  the  application  ceases  to  be  effective 
and  is  not  entitled  to  priority  over  later 
applications  for  the  same  land. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  was  rejected  except 
as  to  40  acres,  the  applicant  withdrew  the 
application,  and  the  case  was  closed,  the 
application  will  not  be  reinstated  after 
leases  on  part  of  the  land  applied  for  in  the 
withdrawn  applications  have  been  issued 
to  intervening  applicants. 
M.  Elma  Butler,  Cheyenne  07337/,,  A-26249 
(July  31, 1951) 

The  Secretary  of  the  Interior,  or  his  au- 
thorized representative,  may  rule  directly 
upon  an  appeal  taken  from  a  decision  of  a 
manager  of  a  land  office  to  the  Director  of 
the  Bur.  of  Land  Management  without 
waiting  for  a  decision  on  the  appeal  by 
the  Director  and  a  subsequent  appeal  from 
the  Director's  decision. 

The  holder  of  an  operating  agreement 
entered  into  with  an  oil  and  gas  lessee  is 
not  entitled  to  receive  notice  from  the  De- 
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partment  of  a  proposed  cancellation  of  the 
lease  even  though  by  the  terms  of  the  op- 
erating agreement  the  operator  has  been 
appointed  by  the  lessee  as  the  lessee's  at- 
torney-in-fact to  take  actions  before  the 
Department  in  connection  with  the  mainte- 
nance of  the  lease. 

The  sending  of  a  rental  payment  on  an 
oil  and  gas  lease  through  the  U.S.  mails 
does  not  constitute  a  delivery  of  the  rental 
payment  if  not  actually  received  in  the 
land  office. 

Whore  a  noncompetitive  oil  and  gas  lease 
has  been  properly  canceled  bj'  the  Depart- 
ment for  nonpayment  of  rental,  the  land  is 
opened  to  further  oil  and  gas  leasing,  and 
an  application  for  a  lease  on  the  land  is 
filed,  the  Secretary  has  no  authority  to 
grant  a  subsequently  filed  application  by 
the  lessee  for  the  reinstatement  of  the  can- 
celed lease. 

Thcora  A.  Gerry,  Lcxa  Oil  Corporation, 
Buffalo  039260,  Wyoming  04598,  A-26319 
(Oct.  5, 1951) 

WThere  an  applicant  withdraws  an  appli- 
cation for  a  noncompetitive  oil  and  gas 
lease  and  the  case  is  closed  on  the  records 
of  the  Bur.  of  Land  Management,  the  appli- 
cation ceases  to  be  effective. 

Where  a  withdrawn  application  for  a 
noncompetitive  oil  and  gas  lease  is  rein- 
stated, it  is,  in  effect,  a  new  application 
and  is  junior  to  other  applications  filed 
prior  to,  and  pending  on,  the  date  of  the 
reinstatement. 

William  L.  Christiana,  BLM-A  011>{56,  A- 
26340  (Mar.  21,  1952) 

If  the  Department  determines  to  lease 
for  oil  and  gas  development  a  tract  of  pub- 
lic land  that  is  not  within  any  known 
geologic  structure  of  a  producing  oil  or  gas 
field,  the  Department  is  under  a  mandatory 
duty,  imposed  by  statute,  to  lease  the  land 
to  the  qualified  person  first  applying  for  it. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  was  rejected  on  the 
basis  of  an  erroneous  factual  statement 
that  the  land  applied  for  had  been  patented 
by  the  Govt,  without  any  reservation  of  the 
minerals,  a  petition  for  the  reinstatement 
of  the  application,  filed  as  soon  as  the  peti- 
tioner learned  of  the  factual  error  that  had 
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been  made  by  the  Bur.  of  Land  Manage- 
ment and  while  the  land  was  still  avail- 
able for  leasing,  may  properly  be  granted, 
even  though  another  application  for  an  oil 
and  gas  lease  covering  the  same  land  had 
been  filed  in  the  meantime. 

A  proper  application  by  a  qualified  per- 
son for  a  noncompetitive  oil  and  gas  lease 
on  land  that  is  subject  to  such  leasing 
should  be  rejected  only  upon  the  issuance 
of  a  lease  on  the  land  to  a  senior  applicant 
or  upon  the  basis  of  a  determination  not  to 
make  the  land  available  to  anyone  for  oil 
and  gas  development. 

John  F.  Deeds,  Jeff  Hawks,  BLM  022510, 
021022,  A-26287  (June  26,  1952) 

Reinstatement  of  application  for  oil  and 
gas  lease  denied ;  protests  dismissed. 

The  lease  application  was  rejected  be- 
cause the  appellant  failed  to  execute  and 
return  within  30  days  the  lease  forms 
which  had  been  sent  to  him  for  execu- 
tion, and  his  request  for  reinstatement  was 
denied  because  of  the  issuance  of  leases  to 
intervening  applicants. 
Leonard  D.  Gardner,  Utah  02193,  05619, 
05620,  A-26504  (Nov.  25,  1952) 

The  submission  with  an  application  for 
an  oil  and  gas  lease  of  a  check  which  is 
not  honored,  but  is  returned  marked  "In- 
sufficient Funds"  does  not  constitute  a  pay- 
ment in  support  of  the  application. 

An  application  for  an  oil  and  gas  lease 
has  priority  only  from  the  date  on  which 
the  required  supporting  payment  is 
tendered. 

A  canceled  oil  and  gas  lease  may,  under 
proper  circumstances,  be  reinstated  prior 
to  the  filing  of  an  effective  conflicting  appli- 
cation for  an  oil  and  gas  lease  on  the  same 
land. 

J.  Martin  Davis,  et  al.,  Evanston  024878, 
Wyoming  011556,  A-26564  (Jan.  12,  1953) 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  whose  application  is  rejected 
and  who  fails  to  appeal  within  the  time 
allowed  for  appeal  loses  his  preference 
right  to  a  lease  as  against  a  subsequent 
qualified  applicant  and  is  not  entitled  to  a 
reinstatement  of  his  application  with  pri- 
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ority  over  the  subsequent  applicant.  Bettie 
II.  Reid,  Lucille  E.  Pipkin,  and  John  F. 
Deeds,  Jeff  Haivks,  overruled. 

The  holder  of  an  oil  and  gas  lease  whose 
lease  is  improperly  canceled  and  who  fails 
to  appeal  from  the  cancellation  loses  his 
rights  in  his  lease. 

An  appeal  will  be  dismissed  where  a 
copy  of  the  appeal  was  not  served  upon 
an  adverse  party. 

An  assignee  of  an  oil  and  gas  lease  whose 
assignment  has  not  been  approved  but  is 
apparently  in  compliance  with  applicable 
statutory  and  regulatory  requirements  has 
standing  as  an  "aggrieved  person"  to  ap- 
peal to  the  Secretary  from  a  decision  can- 
celing the  assigned  lease. 

Where  several  oil  and  gas  leases  are 
canceled  for  the  same  reason,  an  appeal  by 
one  lessee  does  not  bring  before  the  De- 
partment the  interests  of  the  other  lessees 
who  have  failed  to  appeal. 

Charles  D.  Edmonson,  Maner  Graham, 
Virgil  Peterson,  et  al.,  Colorado  OI44O, 
05622,  New  Mexico  02894,  09799,  09802,  Salt 
Lake  071266,  071309,  066330,  Utah  04158, 
04318,  03804,  04891,  A-26834,  A-26921, 
A-26932  (Aug.  10,  1954) 

The  holder  of  a  Louisiana  internal  im- 
provement land  warrant  has  no  standing 
to  appeal  from  a  decision  rejecting  that 
State's  petition  for  reinstatement  of  a  for- 
mer selection  under  the  act  of  Sept.  4, 
1841. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  days  from  service  upon  the  ap- 
pellant of  the  decision  from  which  appeal 
is  taken. 

Where  the  Department,  once  104  years 
ago,  and  again  56  years  ago,  refused  to 
approve  a  State  internal  improvement  land 
selection,  and  the  State  acquiesced  in  the 
rejection  for  at  least  55  years,  during 
which  time  it  sought  to  obtain  the  same 
land  under  a  new  selection,  consideration 
will  not  be  given  to  retroactive  reinstate- 
ment of  the  original  selection,  to  the  preju- 
dice of  the  holder  of  a  bona  fide  public 
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land  oil  lease  embracing  the  selected  land, 
issued  on  Jan.  1, 1953. 
State  of  Louisiana,  et  ah,  BLM  033825, 
031533,  A-26980  (Dec.  29,  1954) 

RELINQUISHMENTS 

Applications  for  oil  and  gas  leases  held 
for  rejection.  Affirmed,  sgd.  Chapman. 
Elmer  K.  Nelson,  Cheyenne  053399,  063856 
"N",  A-23796  (May  10,  1944) 

The  holder  of  a  royalty  interest  in  an  oil 
and  gas  lease  is  not  entitled  to  notice  from 
the  Department  of  the  relinquishment  of 
the  lease  by  the  lessee. 
H.  J.  Shad,  The  Carter  Oil  Company,  Buf- 
falo 037396,  0Jt0012  "N",  A-25377  (Aug.  13, 
1948) 

An  oil  and  gas  lease  which  has  been  re- 
linquished prior  to  a  lessee's  entrance  into 
the  armed  services  cannot  properly  be  re- 
instated by  reason  of  the  Soldiers'  and 
Sailors'  Relief  Act  of  1940. 
Vincent  Mulvaney,  Cheyenne  044216, 
065028,  A-25689  (Nov.  17, 1949) 

Application  for  Oil  and  Gas  Lease 
Rejected. 

Where  partial  relinquishments  of  an  oil 
and  gas  lease  have  been  filed  but  not  in 
accordance  with  the  lease  terms  governing 
reliquishments,  the  lease  continues  to  re- 
main in  effect,  and  any  application  for  a 
lease  on  the  land  embraced  in  the  relin- 
quishments will  be  rejected. 
James  E.  McKenna,  BLM- A  011668, 
A-25718   (Nov.  18,  1949) 

Prior  to  Aug.  8,  1946,  a  relinquishment 
of  a  noncompetitive  oil  and  gas  lease  did 
not  become  effective  until  it  was  consented 
to,  in  writing,  by  the  Secretary  of  the 
Interior. 

The  mailing  of  a  relinquishment  of  an 
oil  and  gas  lease,  which  is  not  received  in 
the  district  land  office,  does  not  operate 
to  terminate  the  lease  and  to  prevent  the 
accrual  of  rental  under  the  lease. 
Alexander  Cunningham,  Billings  039235 
A-25894  (Aug.  23,  1950) 

In  the  absence  of  the  relinquishment 
or  surrender  of  a  noncompetitive  oil  and 
gas  lease  by  the  estate  of  a  deceased  lessee 
prior  to  the  date  on  which  annual  rental 
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becomes  due,  the  lessee's  estate  becomes 
liable  for  the  rental  payment 

The  Department  has  no  authority  to 
waive  the  payment  of  rental  due  under 
an  oil  and  gas  lease  after  the  rental  has 
become  due. 

Cora  E.   Eeye,   Billings   039W,  A-25914 
(Oct.  12,  1950) 

The  rental  on  an  oil  and  gas  lease  be- 
comes a  debt  due  the  U.S.  on  the  first  day 
of  the  lease  year. 

Where  surrender  of  a  lease  is  sought 
after  accrual  but  before  payment  of  rental, 
the  amount  due  can  be  prorated  on  a 
monthly  basis  under  the  act  of  Nov.  28, 
1943,  only  where  it  appears  that  the  failure 
of  the  lessee  to  file  a  timely  surrender  of 
the  lease  prior  to  accrual  of  the  rental  was 
not  due  to  a  lack  of  reasonable  diligence. 

As  between  the  Govt,  and  the  lessee,  the 
reasonable  diligence  requirements  cannot 
be  lessened  by  an  outside  agreement  be- 
tween the  lessee  and  a  third  party  under 
which  the  latter  assumed  the  rental  obli- 
gation, and  payment  of  a  full  year's  rental 
which  became  due  on  July  1  was  properly 
required  where  the  lessee  had  not  paid 
the  previous  year's  rental  and  the  lessee 
had  done  nothing  other  than  to  send  the 
third  party  an  inquiry  about  the  status  of 
their  agreement  and  then  filed  a  surrender 
on  July  26  after  the  current  year's  rental 
became  due. 

Gayle  M.  Gilbert,  Billings,  039387,  A-25913 
(Oct.  20,  1950) 

In  order  to  cancel  a  noncompetitive  oil 
and  gas  lease,  there  must  be  an  overt  act 
of  cancellation  by  a  competent  official  af- 
ter notice  has  been  given  to  the  lessee  and 
a  minimum  30-day  period  has  elapsed  fol- 
lowing the  receipt  of  the  notice  by  the 
lessee. 

A  notice  to  a  lessee  that  the  Department 
is  considering  the  cancellation  of  an  oil 
and  gas  lease,  or  that  the  Department  in- 
tends to  cancel  the  lease  at  a  future  date 
without  further  notice  if  a  stated  require- 
ment is  not  met,  does  not  have  the  effect 
of  actually  canceling  the  lease. 

A  relinquishment  or  surrender  of  an  oil 
and  gas  lease  which  was  mailed  to  the 
land  office,  but  which  was  not  received  by 
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the  land  office,  was  ineffective  to  terminate 
the  lease. 

Accrued  rentals  which  are  owing  to  the 
U.S.  cannot  be  waived  by  this  Department. 
Rena  Mae  Baker,  Santa  Fe  077122,  A-25963 
(Feb.  5,  1951) 

An  application  for  an  oil  and  gas  lease 
which  is  filed  prior  to  the  noting  of  the 
cancellation  of  a  previous  lease  on  the  tract 
books  in  the  district  land  office,  or  on  the 
tract  books  of  the  Bur.  of  Land  Manage- 
ment in  Washington,  D.C.,  if  there  is  no 
district  land  office,  must  be  rejected. 
David  C.  Colony,  BLM  018626,  A-26175 
(Apr.  26,  1951) 

Accrued  Rentals  on  Oil  and  Gas  Leases 
Demanded. 

To  be  effective,  a  relinquishment  of  an  oil 
and  gas  lease  must  be  filed  by  the  record 
owner  of  the  lease.  A  relinquishment  can- 
not be  effected  by  an  informal  letter  from 
a  person  other  than  the  lessee,  purporting 
to  relinquish  the  lease  on  behalf  of  the 
lessee. 

Vivian  James,  et  al.,  Salt  Lake  City  064782, 
064818,  064786,  064787,  064783,  A-26208 
(June  29,  1951) 

Where  an  oil  and  gas  lease  was  can- 
celed after  the  lessee  failed  to  pay  the  ac- 
crued rent  for  the  4th  and  5th  lease  years, 
the  former  lessee  must  be  required  to  pay 
the  4th  and  5th  years'  rentals. 

An  attempt  to  relinquish  an  oil  and  gas 
lease  prior  to  Aug.  8,  1946,  could  have 
been  effective  only  upon  the  acceptance  of 
the  relinquishment  by  the  Secretary  of  the 
Interior. 

An  attempt  to  relinquish  an  oil  and  gas 
lease  on  or  after  Aug.  8,  1946,  could  have 
been  effective  only  upon  the  filing  of  the 
relinquishment  in  the  appropriate  land 
office. 

T.  E.  Allen,  Cheyenne  068609,  A-26225 
(July  31,  1951) 

An  application  for  an  oil  and  gas  lease 
which  is  filed  prior  to  the  noting  of  the  re- 
linquishment of  the  former  lease  on  the 
tract  books  in  the  local  land  office  must  be 
rejected. 

Barney  Cockourn,  Las  Cruces  065552, 
A-26303  (Oct.  10.  1951) 
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The  payment  of  accrued  rental  on  a 
pro  rata  monthly  basis  for  the  portion  of 
the  lease  year  prior  to  the  filing  of  a  sur- 
render of  an  oil  and  gas  lease  is  authorized 
only  where  there  is  evidence  showing  that 
the  failure  of  the  lessee  to  file  a  timely 
surrender  of  the  lease  prior  to  the  accrual 
of  the  rental  was  not  due  to  a  lack  of 
reasonable  diligence. 

Only  the  lessee  may  execute  an  effective 
surrender  of  an  oil  and  gas  lease. 

The  fact  that  a  lessee  had  instructed  an 
employee  in  his  office  to  prepare  and  file 
a  relinquishment  of  the  lease,  and  the  em- 
ployee was  prevented  from  doing  so  by  an 
injury,  would  not  provide  a  proper  predi- 
cate for  a  finding  of  reasonable  diligence 
by  the  lessee  to  effect  the  relinquishment. 
Fred  Blair  Townsend,  Phoenix  081377,  A- 
26270  (Oct.  30,  1951) 

The  rental  on  an  oil  and  gas  lease  be- 
comes a  debt  due  to  the  U.S.  on  the  first 
day  of  the  lease  year. 

Where  a  lease  is  relinquished  after  the 
accrual  but  before  the  payment  of  the 
rental  for  a  particular  year,  the  rental 
can  be  prorated  on  a  monthly  basis  only 
where  it  appears  that  the  failure  of  the 
lessee  to  file  a  timely  surrender  of  the 
lease  prior  to  accrual  of  the  rental  was  not 
due  to  a  lack  of  reasonable  diligence. 
Julia  E.  Meyer,  Denver  053567,  A-26294 
(Jan.  5, 1952) 

Where  a  lease  is  relinquished  after  the 
accrual  but  before  the  payment  of  rental 
for  a  particular  year,  the  rental  can  be 
prorated  on  a  monthly  basis  only  if  it  is 
found  that  the  failure  of  the  lessee  to 
file  a  timely  surrender  was  not  due  to 
lack  of  reasonable  diligence. 

Where  a  lessee  prepared  a  surrender  of 
his  lease  nine  days  before  the  4th  year's 
rental  was  to  become  due,  but  failed  to 
file  it  during  the  9-day  period,  evidence  in- 
dicating that,  during  the  9-day  period,  the 
lessee  became  ill  with  "cold  and  flu"  and 
moved  his  residence  from  one  part  of  town 
to  another  is  not  enough  to  warrant  a 
finding  that  the  failure  to  file  the  surrender 
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before  the  due  date  was  not  due  to  lack 
of  reasonable  diligence. 
Louis  E.  O'Brien,  Pueblo  059333,  A-26351 
(June  30, 1952) 

An  application  for  an  oil  and  gas  lease 
which  is  filed  prior  to  the  noting  on  the 
appropriate  tract  book  of  the  cancellation 
or  relinquishment  of  a  previous  oil  and  gas 
lease  on  the  same  land  must  be  rejected. 

The  fact  that  a  premature  application 
is  not  rejected  prior  to  the  notation  of  the 
cancellation  or  relinquishment  of  the  pre- 
vious lease  on  the  tract  book  does  not 
remove  the  disability  from  the  premature 
application  upon  such  notation  being  made. 
George  B.  Friden,  Utah  02930,  A-26402, 
(Oct.  8,  1952) 

Sec.  2  of  the  act  of  July  29,  1942,  does 
not  authorize  the  Secretary  of  the  Interior 
to  compromise  a  claim  for  accrued  rental 
under  a  noncompetitive  oil  and  gas  lease 
issued  pursuant  to  sec.  17  of  the  Mineral 
Leasing  Act. 

Where  an  oil  and  gas  lease  is  sur- 
rendered after  the  accrual  but  prior  to 
payment  of  the  yearly  rental  on  the  lease, 
the  act  of  Nov.  28,  1943,  authorizes  the 
Secretary  of  the  Interior  to  accept  the  sur- 
render upon  the  payment  of  a  prorated 
portion  of  the  rental  only  if  he  finds  that 
the  failure  to  file  the  surrender  prior  to 
the  accrual  of  the  rental  was  not  due  to  a 
lack  of  reasonable  diligence. 

Where  a  lessee  fails  to  file  a  surrender 
prior  to  the  accrual  of  yearly  rental  under 
the  lease  principally  because  she  had  not 
bothered  to  inform  herself  of  her  obliga- 
tions under  the  lease,  she  is  not  entitled  to 
a  proration  of  the  rental  pursuant  to  the 
act  of  Nov.  28, 1943. 

Lila  Lee   Gushing,  Evanston   02180Jh   A- 
26493  (Nov.  18,1952) 

The  purported  mailing  of  a  relinquish- 
ment or  a  surrender  of  oil  and  gas  lease  is 
ineffective  to  terminate  such  leases  where 
there  is  no  record  of  the  surrender  or 
relinquishment  having  been  received  by  the 
Bur.  of  Land  Management. 
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Accrued  rentals  under  oil  and  gas  leases 
cannot  be  waived  by  this  Department. 
Irene  Essley,  Denver  052303,  305,  306,  S08, 
A-26925  (Jan.  18, 1954) 

An  existing  oil  and  gas  lease  may  be 
relinquished  at  any  time  by  the  record 
titleholder  by  filing  a  written  relinquish- 
ment, in  triplicate,  with  the  proper  land 
office. 

Upon  the  notation  in  the  appropriate 
tract  book  of  the  relinquishment  of  an  oil 
and  gas  lease,  the  land  becomes  open  to 
further  oil  and  gas  lease  offers. 

There  is  nothing  in  the  Mineral  Leasing 
Act  or  regulations  to  prohibit  a  close  rela- 
tive of  a  lessee  who  relinquishes  his  lease 
from  filing  an  oil  and  gas  lease  offer  for 
the  relinquished  land  as  soon  as  the  land 
becomes  open  to  further  filing. 
Frederick  D.  Anderson,  Los  Angeles 
091093,  A-26911  (July  28,  1954) 
RENEWALS 

Application  for  renewal  of  oil  and  gas 
lease  rejected  in  part.  Appeal  from  the 
General  Land  Office. 

Harry  J.  Lane,  Administrator  of  the 
Estate  of  Mary  A.  Lane,  Las  Cruces 
062376  "N",  A-24028  (Apr.  30,  1945) 

Renewal  of  20-year  oil  and  gas  lease. 
Appeal  from  the  General  Land  Office. 
B.  G.  Bellamy,  C.  Ray  Ferris,  L.  B.  Town- 
send,  G.  H.  Townsend,  Glaude  O.  Battles, 
Anna  Battles  Tyler,  Sinclair  Wyoming  Oil 
Co.,  Cheyenne  029560 {a),  A-24164  (Feb. 
20,  1946) 

Application  for  renewal  of  preference 
lease  denied. 

Helen  F.  Carlile,  Trustee  of  the  Estate  of 
Louise  L.  Leuholtz,  deceased,  Sac.  036223, 
019285  "A7",  A-24201  (Mar.  14,  1946) 

Application  for  renewal  of  oil  and  gas 
lease  rejected. 

Harold  W.  C.  Prommel,  SLC  061fiJt9, 
029810  "TST\  A-24219  (Mar.  14,  1946) 

Application  for  renewal  of  oil  and  gas 
lease  rejected. 

Timothy  A.  Pedley,  SLC  06Jt950,  030055 
"N",  A-24223  (Mar.  14,  1946) 
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Issuance  of  preference  right  renewal  of 
oil  and  gas  lease  would  permit  operations 
which  would  disturb  some  geese  in  a  game 
reserve.  Application,  ergo,  denied. 
Lucy  H.  Campbell,  Executrix  of  the  Estate 
of  Charles  H.  Campbell,  Deceased,  Great 
Falls  085836  «N",  A-24313  (June  18,  1946) 

Application  for  renewal  of  oil  and  gas 
lease  denied.  Appeal  from  the  General 
Land  Office. 

Appeal  dismissed  upon  request  of 
applicant. 

Petrolia  Corporation,  Sacramento  021592, 
A-24252   (Sept.  12,  1946) 

Renewal  of  20-year  oil  and  gas  lease; 
signature  of  lease  forms  required.  Appeal 
from  the  Bur.  of  Land  Management. 

Thirty  days  additional  allowed  within 
which  to  file  specified  evidence. 
B.     C.     Bellamy,     Cheyenne     029560  {a), 
A-24497  (Dec.  2,  1946) 

Oil  and  Gas  Lease.  Compensatory  royal- 
ties pending  issuance  of  renewal  lease. 

Order  of  the  supervisor  to  pay  compen- 
satory royalties  made  before  issuance  of 
renewal  lease.  Held  proper  in  the  circum- 
stances of  the  particular  case  where,  during 
period  following  expiration  of  the  original 
lease  and  prior  to  the  issuance  of  the  re- 
newal lease,  the  record  owners  clearly 
continued  to  be  recognized  as  subject  to  the 
obligations  of  the  lessees  and  acquiesced 
unequivocally  in  such  recognition,  and 
where  the  renewal  lease  was  issued  retro- 
actively so  as  to  cover  said  intervening 
period. 

Sinclair     Wyoming     Oil     Co.,     Cheyenne 
029680(a),  A-24269  (Jan.  6,  1947) 

Renewal  of  20-year  oil  and  gas  lease; 
signature  of  lease  forms  required. 

Renewal  of  oil  and  gas  leases  to  one 
claiming  to  be  authorized  representative 
of  original  lessees. 

B.  C.  Bellamy,  Cheyenne  029560(a),  "W\ 
A-24497  (Jan.  23, 1947) 

Protest  against  approval  of  oil  and  gas 
operating  agreement  dismissed. 

Departmental  approval  of  operating 
agreement  is  mere  recognition  that  oper- 
ator is  qualified  driller  and  that  nothing  in 
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terms  of  agreements  conflicts  with  lease 
provisions. 

As  between  Department  and  lessee,  pref- 
erence-right lease  is  not  merely  a  renewal 
or  extension  of  original  lease ;  it  is  a  wholly 
new  obligation,  distinct  from  original  lease. 

Disagreement  between  lessee  and  oper- 
ator as  to  period  of  time  during  which 
operating  agreement  is  to  run  is  matter  to 
be  settled  primarily  by  them  *  *  *. 
A.  E.  Blackner,  John  R.  McDermott,  Rich- 
field Oil  Co.  (of  Montana),  Cheyenne 
063724  "tf",  A-24440  (Feb.  14,  1947) 

Appeal  from  the  Geological  Survey  Oil 
and  Gas — Computation  of  Royalties. 

Oil  and  gas  supervisor  held  authorized 
to  determine  the  royalty,  under  a  renewal 
lease,  separately  for  the  production  from 
the  shallow  horizon  and  for  that  from  the 
deep  horizon  of  the  lease.  Sec.  2(e)  (7)  of 
the  lease  demonstrates  that  an  authority 
exists.  Decided  on  the  basis  of  the  decision, 
A-24270,  Sinclair  Wyoming  Oil  Co.  (Jan.  6, 
1947). 

The  California  Company,  Raven  Oil  &  Re- 
fining Co.,  Denver  032683(a),  Rangely 
Field,  Colo.,  A-24396  (Feb.  28,  1947) 

Renewal  of  Oil  and  Gas  Lease  Denied. 

There  is  no  authority  under  the  Mineral 
Leasing  Act  to  grant  a  renewal  of  a  10-year 
oil  and  gas  exchange  lease  embracing  land 
within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field. 
Owen  R.  Spence,  Cheyenne  079018,  06Jt329, 
A-25733  (Nov.  18,  1949) 

Renewal  of  Leases. 

Leases  issued  Nov.  1,  1948,  options  exe- 
cuted Dec.  3,  1947,  limited  to  a  two-year 
period. 

The  regulations  provide  that  these  op- 
tions shall  not  be  taken  for  more  than  a 
two-year  period  without  prior  approval  of 
the  Secretary.  That  was  not  obtained  in 
this  case. 

The  company  may  get  new  options  from 
leaseholders  if  it  does  not  hold  options  in 
excess  of  allowable  aggregate  in  the  same 
State. 

Pure  Oil  Co.  (Nov.  22, 1949) 

There  is  no  provision  of  law  authorizing 
the  renewal  of  a  10-year  lease  issued  in  ex- 
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change  for  a  prospecting  permit  under  sec. 
13  of  the  Mineral  Leasing  Act,   and  an 
application  for  such  a  renewal  must  be 
rejected. 

The  tender  of  the  rent  for  the  year  fol- 
lowing the  expiration  of  a  10-year  exchange 
lease  cannot  be  considered  as  an  applica- 
tion for  a  new  noncompetitive  lease  on  the 
land. 

Reliance  by  a  private  person  on  errone- 
ous information  furnished  to  him  by  ad- 
ministrative personnel  of  the  Govt,  cannot 
operate  to  vest  in  such  person  a  right  un- 
authorized by  law. 

The  person  who  first  files  an  application 
for  a  noncompetitive  oil  and  gas  lease  on 
public  land  which  is  not  within  any  known 
geologic  structure  of  a  producing  oil  or  gas 
field  has  the  right  to  have  his  application 
considered  first  in  the  event  of  an  admin- 
istrative decision  to  issue  an  oil  and  gas 
lease  on  such  land. 

R.  M.  Harris,  Sacramento  019346,  A-26215 
(July  24, 1951) 

The  departmental  regulation  which  pro- 
vides that  holders  of  20-year  oil  and  gas 
leases  who  desire  to  renew  such  leases 
"should"  file  applications  for  renewal  at 
least  90  days  prior  to  the  expiration  dates 
of  the  leases  can  be  waived  in  an  appropri- 
ate case. 

Where  an  application  for  the  renewal  of 
a  20-year  lease  was  not  filed  until  more 
than  17  months  had  elapsed  after  expira- 
tion of  the  lease,  and  no  clear  and  convinc- 
ing explanation  fixing  a  time  limit  for  the 
filing  of  such  an  application  will  not  be 
waived,  and  the  application  for  renewal 
will  be  denied. 

Melvin  N.  Armstrong,  Montana-Dakota 
Utilities  Co.,  Billings  024016(c),  A-26474 
(Aug.  22,  1952) 

The  head  of  the  Department  has  author- 
ity to  reopen,  reconsider,  or  review  any 
departmental  decision  relating  to  an  area 
of  public  land  so  long  as  he  retains 
jurisdiction  over  the  land. 

Where  the  holder  of  a  20-year  oil  and 
gas  lease  makes  a  convincing  showing  that 
his  failure  to  comply  with  a  regulation 
indicating    that    an    application    for    the 


OIL  AND  GAS  LEASES— -Continued 
RENEWALS— Continued 

renewal  of  the  lease  "should  be  filed  *  *  * 
at  least  90  days  *  *  *  prior  to  the  expira- 
tion of  its  term"  was  due  to  difficult  per- 
sonal circumstances,  his  delay  in  filing  the 
renewal  application  may  be  excused. 
Melvin  N.  Armstrong,  Montana-Dakota 
Utilities  Co.,  Billings  024016(c),  A-26474 
(Supp.)    (Nov.  14,  1952) 

RENTALS 

Payment  required  for  use  of  public  land. 
Appeal  from  the  General  Land  Office. 
Charles  H.  Weoer,  "L",  G.L.O.  1948611, 
A-23853  (July  12,  1944) 

Rental  required.  Appeal  from  the  Gen- 
eral Land  Office. 

Guy  A.  Reed,  Lessee,  American  Employers' 
Ins.  Co.,  Surety,  Las  Cruces  046322  "2P\  A- 
23968  (Feb.  13,  1&45) 

Appeal  from  ruling  of  the  oil  and  gas 
supervi sor,  Casper,  Wyoming,  denying  re- 
lief from  the  drilling  and  rental  require- 
ments of  the  lease. 

Tri-State  Oil  and  Refining  Co.  of  Ogden, 
Cheyenne  057745-North  Big  Hollow  Field, 
Wyoming  (June  8,  1945) 

Waiver  of  rental  on  oil  and  gas  prefer- 
ence-right leases  denied.  Motion  for  re- 
hearing. 

Frank  Harold  Johnson,  Anchorage  010425, 
010426,  010421  "iV",  A-24204  (Oct.  24, 1945) 

Payment  of  rental  on  oil  and  gas  lease. 
Appeal  from  the  General  Land  Office. 
Blanche  McCallister,   Las   Cruces   045932 
"W\  A-24124  (Feb.  6,  1946) 

Requiring    payment    of    rental.    Appeal 
from  the  General  Land  Office. 
Rooert  D.  Fox,  Santa  Fe  075584  "N",  A- 
24161  (Feb.  6, 1946) 

Applications  for  preference-right  leases 
and  waiver  of  rental  denied.  Appeal  from 
the  General  Land  Office. 

Iniskin  Bay  Assn.,  et  al.,  Anchorage  07835 
etc.  "N",  1754173,  A-24249  (Mar.  7,  1946) 

Payment  of  oil  and  gas  rentals  required. 
Appeal  from  the  General  Land  Office. 
Effie  V.  Boneorake,  et  al.,  American  Em- 
ployers'   Ins.    Co.    Surety,    Los    Angeles 
043561(o),  "iV",  A-24236  (Mar.  8,  1946) 
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West  Douglas   Creek   Unit  Agreement. 
Secretary  has  no  authority  to  approve  pro- 
vision in  unit  agreement  reducing  rental  re- 
quirements of  unitized  leases  outside  of 
participating  area  following  discovery. 
Memorandum  (Apr.  17,  1946) 

Appeal  from  the  General  Land  Office. 
Rental  required  and  lands  applied  for  di- 
vided into  two  leases. 

Paul  G.  Ritter,  Sacramento  082908  "N",  A- 
24214  (May  2, 1946) 

Petition  to  cancel  a  debt  for  accrued  rent- 
als under  oil  and  gas  lease  rejected. 
Otto  H.  Gotsch,  Santa  Fe  066307  "N",  A- 
24243  (May  3, 1946) 

Claim  of  Lt.  Col.  Joseph  W.  Walton  for 
refund  of  $320  rental  paid  in  connection 
with  his  oil  and  gas  lease. 

Letter  to  Comptroller  General. 
Lt.     Col.    Joseph     W.     Walton,    Phoenix 
07887S,  M-34643  (Nov.  7,  1946) 

Application  for  waiver  of  rental  re- 
jected. Appeal  from  the  Bur.  of  Land  Man- 
agement. 

A  waiver  of  rental  on  an  oil  and  gas 
lease  will  not  be  granted  as  a  matter  of 
course  but  only  on  a  clear  showing  that  it 
will  encourage  the  greatest  ultimate  re- 
covery of  oil  or  gas  and  that  it  is  in  the 
interest  of  conservation  of  natural  re- 
sources, and  only  where  it  is  necessary  to 
promote  development,  or  where  the  lease 
cannot  be  successfully  operated  under  the 
terms  provided  therein,  as  determined  by 
the  Secretary  of  the  Interior. 
Alex  Liska,  Anchorage  08290  "N",  A-24491 
(Dec.  11, 1946) 

Payment  of  Rental  Required. 

Definition  of  a  producing  field  is  a  mat- 
ter for  the  reasonable  discretion  of  the 
Secretary. 

Prior  to  amendment  of  regulations  in 
October  1946  (43  CFR  192.80b),  it  was 
the  obligation  of  a  lessee  to  inquire  as  to 
whether  any  part  of  his  land  had  been 
included  in  the  definition  of  a  producing 
field;   and  he  is  liable  for  the  increased 
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rental  upon  the  promulgation  of  such  a 
definition  without  receipt  of  actual  notice. 
M.  E.  Baish,  Las  Cruces  029391  "N",  A- 
24296  (Mar.  26, 1947) 

1.  Rental  on  entire  acreage  in  oil  and 
gas  exchange  lease  is  $1  per  acre  after  dis- 
covery of  valuable  deposit  on  the  lease- 
hold. 

2.  Exhaustion  of  discovery  well  does  not 
affect  rental  of  $1  per  acre  based  on  the 
discovery  evidence  by  the  well. 

3.  Laches  in  filing  preference-right  lease 
application  will  not  be  condoned  by  De- 
partment ordinarily. 

4.  Department  under  no  duty  to  advise 
lessees  of  statutes  or  regulations. 

Max  Friess,  et  al.,  Las  Cruces  083171, 
063410,  063510,  063516,  063541,  063543, 
0685U,  068545,  063548,  A-24501  (May  G, 
1947) 

Reinstatement  of  Oil  and  Gas  Lease. 

GLO  decision  of  Jan.  10,  1946,  allowed 
the  applicant  30  days  within  which  to  pay 
$1,275.50  as  the  first  year's  rental.  Within 
the  30-day  period  only  $320  was  paid.  Bal- 
ance was  not  tendered  for  several  months 
later  and  after  other  persons  had  filed  con- 
flicting applications. 

The  failure  to  pay  within  the  time  al- 
lowed the  amount  of  rental  specified  in  the 
decision  is  clear  indication  that  at  the 
time  the  applicant  intended  a  withdrawal 
of  a  portion  of  the  lands  from  his  applica- 
tion. 

Henry  L.  Luokin,  Great  Falls  085568  "AT", 
A-24515  (June  3,  1947) 

When  rentals  were  not  received,  Bur.  of 
Land  Management  issued  a  decision  calling 
for  the  payment  thereof  and  advising  that 
upon  failure  of  the  lessee  to  make  prompt 
payment,  judicial  action  would  be  in- 
stituted to  cancel  the  lease  and  to  collect 
the  rentals  accrued  subsequent  to  the  ter- 
mination of  the  suspension.  Appeal  taken 
by  attorney  for  the  lessee.  He  denies  knowl- 
edge that  the  Company  had  any  oil  lease 
from  the  U.S.  and  concludes  by  asserting 
that  no  proper  notice  was  given  of  the  ter- 
mination by  asserting  relief. 

Records  of  the  Department  indicate  that 
attorney  had  knowledge  of  the  existence 
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of  the  oil  and  gas  lease  and  that  notice 
received  by  Moorehead  of  the  termination 
of  the  relief  was  sufficient  notice  to  the 
corporation. 

It  appears  that  proper  notice  was  given 
of  the  termination  of  the  relief. 
Deadwood-Osage    Oil    Company,    Buffalo 
023270  "tf",  A-24545  (July  2,  1947) 

Payment  of  rentals  on  Oil  and  Gas  Lease 
required. 

Herbert  L.  Harvey  and  General  Petro- 
leum Corp.  have  appealed  from  a  decision 
of  BLM  holding  that  the  sum  of  $2,523  was 
due  to  the  U.S.  as  rental  for  the  lease  year 
beginning  in  1946  on  a  noncompetitive  oil 
and  gas  lease. 

Since  the  filing  of  the  appeal,  the  Gen- 
eral Petroleum  Corp.  has  paid  to  the  U.S. 
various  sums  in  connection  with  this  lease, 
including  one  payment  by  check  for  $2,523, 
the  amount  found  by  the  Bureau  to  be  due 
on  the  lease.  If  applied  to  the  rental  due 
for  the  lease  year  beginning  in  1946,  this 
payment  would  render  the  appeal  moot. 

Case  remanded  for  a  determination  as 
to  the  proper  application  of  the  moneys 
paid  on  this  lease. 

Herbert  L.   Harvey  and   others,   Buffalo 
087U7  "N",  A-24463  (July  16,  1947) 

By  decision  of  Director,  BLM,  applica- 
tion for  oil  and  gas  lease  was  held  for  re- 
jection upon  default  of  rental  payment 
within  30  days. 

Applicant  protests  the  requirement  of 
any  rental  payment  at  this  time,  alleging 
that  the  requirements  which  controlled 
when  his  application  was  filed  did  not  re- 
quire payment  of  any  part  of  the  first  year's 
rental  with  the  filing  of  the  application. 
Sec.  10,  43  CFR  192.23(g),  required  the  ap- 
plicant to  state  that  he  was  ready  to  pay 
in  advance  the  annual  rental  under  the 
lease  and  to  furnish  any  required  bonds. 

There  is  no  merit  in  the  contention  that 
nothing  is  due  at  this  time. 
H.  A.  Macintosh,  Denver  052799  "W,  A- 
24809  (Dec.  12,  1947) 

Although  an  application  for  an  oil  and 
gas  lease  could,  under  some  circumstances, 
have  been  rejected  where  the  applicant  was 
one  day  late  in  paying  the  required  rental, 
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the    subsequent    issuance    of    the    lease 
amounted  to  a  waiver  of  the  delay. 

A  request  for  return  of  the  rental  deposit 
made  on  an  application  for  an  oil  and  gas 
lease  after  an  extension  of  time  for  pay- 
ment of  rental  had  been  granted  by  the 
General  Land  Office  did  not  constitute  a 
withdrawal  of  the  application. 

The  Secretary  must  recognize  a  prefer- 
ence right  application  for  an  oil  and  gas 
lease  which  complies  with  the  provisions 
of  sec.  1  of  the  act  of  July  29, 1942  (56  Stat. 
726),  as  amended,  (30  U.S.C.  226b),  and 
the  applicable  regulations  (43  CFR 
192.14d),  and  issue  an  oil  and  gas  lease 
to  the  applicant. 

H.  Leslie  Parker,  et  al.,  Evanston  023812, 
020981,  021086,  023900-1-2  "A7",  A-24622 
(Mar.  30,  1948) 

Additional  rental  required  on  oil  and  gas 
lease. 

The  provisions  of  the  standard  oil  and 
gas  lease  do  not  require  the  Department  to 
give  actual  notice  to  a  lessee  of  a  depart- 
mental definition  of  a  producing  oil  or  gas 
field  which  includes  the  leased  lands.  The 
burden  of  making  inquiry  as  to  such  change 
is  upon  the  lessee. 

Mertie  L.  Levers,  Las  Cruces  062267  ".V", 
A-24592  (May  14,  1948) 

Application  for  repayment  of  oil  and  gas 
rental  denied ;  payment  of  rental  required. 

Prior  to  the  Mineral  Leasing  Act  amend- 
ment of  Aug.  8,  1946,  the  effective  date  of 
a  partial  assignment  of  an  oil  and  gas 
lease  was  a  matter  for  administrative  de- 
termination. 

Partial  assignment  of  noncompetitive  oil 
and  gas  lease  filed  prior  to  1946  amendment 
of  Mineral  Leasing  Act  is  approved  as  of 
the  date  of  filing  in  order  to  avoid  prej- 
udice to  the  original  lessee  by  reason  of 
administrative  delay  in  the  processing  and 
approval  of  the  assignment. 
L.  B.  Hodges,  Las  Cruces  060437  "M",  A- 
25214  (June  14, 1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties,  since,  under  the  statutes,  the  ad- 
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vance  rental  must  be  credited  against  ac- 
cruing royalties  for  that  lease  year.  Mini- 
mum  royalty   is  specifically  provided  by 
law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory,  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  con- 
ditions under  which  filing  fees  are  return- 
able. 

Commissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
types  of  entries,  and  are  set  out  in  43  CFR 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43U.S.C.  95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct.  22,  1948) 

In  accordance  with  current  adminis- 
trative practice,  oil  and  gas  lease  assign- 
ments made  prior  to  Sept.  1,  1946,  will  be 
approved  as  of  that  date,  even  though  ac- 
crued rental  chargeable  to  the  original 
lessee  has  not  been  paid  in  full. 
Max  Friess,  et  al,  Las  Cruces  033171, 
063410,  063510,  063516,  063541,  063543, 
063544,  063545,  063548  "F,  A-24501  (Oct. 
27,  1948) 

Rentals  will  not  be  waived  on  noncom- 
petitive oil  and  gas  leases  for  Alaska  lands 
in  the  absence  of  a  clear  showing  that  the 
waiver  is  necessary  in  order  to  promote 
the  development  of  the  leased  lands. 
Iniskin  Bay  Association,  et  al.,  Anchorage 
010528,  etc.  "N,"  A-25423  (Jan.  19,  1949) 

A  waiver  of  rental  on  an  oil  and  gas 
lease  in  Alaska  will  be  allowed  with  re- 
spect to  a  lease  where  an  application, 
although  stating  no  justification  for  a 
waiver,  was  filed  before  the  due  date  of 
the  rental,  war  conditions  prevented  de- 
velopmental work  on  the  lease,  and  it  was 
the  Department's  practice  at  the  time  to 
waive  rentals  on  Alaskan  leases  because 
of  war  conditions. 

No  waiver  will  be  granted  with  respect 
to  lease  years  for  which  no  applications 
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were  filed  prior  to  the  due  dates  of  the 
rentals. 

Stella  Lee,  Anchorage  08191  "N,"  A-25425 
(Jan.  19,  1949) 

An  application  for  an  oil  and  gas  lease 
Which  was  rejected  and  the  case  closed 
for  failure  to  pay  the  required  rental  and 
to  execute  a  lease  will  not  be  reinstated 
years  later,  to  the  prejudice  of  intervening 
applicants,  upon  an  allegation  that  a  lack 
of  funds  due  to  illness  had  prevented  the 
applicant  from  making  the  rental  payment 
Zella  C.  DoolittJe,  Buffalo  037722,  040943, 
040945,  041067,  042019,  A-25676  (July  13, 
1949) 

Payment  of  the  annual  rental  on  a  non- 
competitive oil  and  gas  lease  is  due  in 
advance,  and  the  amount  of  any  such  rental 
that  is  not  paid  when  due  becomes  a  debt 
owing  to  the  UjS. 

The  fact  that  a  lessee  was  not  notified 
by  the  Department  in  advance  that  the 
annual  rental  on  an  oil  and  gas  lease  would 
be  due  at  the  beginning  of  the  4th  year 
of  the  lease  does  not  provide  a  sound 
basis  for  waiving  payment  of  the  required 
rent. 

The  Department  has  no  authority  to 
waive  the  payment  of  accrued  rental  on  an 
oil  and  gas  lease  after  it  has  become  a  debt 
due  the  U.S. 

Charles  H.  Getchell,  et  al,  Billings  039064, 
A-25854  (June  30,  1950) 

The  filing  of  an  election  under  sec.  15 
of  the  act  of  Aug.  8,  1946,  to  have  an  oil 
and  gas  lease  issued  prior  to  that  date 
governed  by  the  applicable  provisions  of 
the  1946  act,  operates  to  change  the  pro- 
visions of  the  lease  only  in  so  far  as  they 
are  inconsistent  with  provisions  of  the 
1946  act. 

As  the  basic  rental  provision  previously 
contained  in  sec.  17  of  the  Mineral  Leasing 
Act  was  not  changed  in  substance  by  the 
1946  amendments  to  the  act,  the  filing  of 
an  election  does  not  subject  a  lease  to  new 
rental  rates  prescribed  by  regulation  sub- 
sequent to  the  enactment  of  the  act  of 
Aug.  8,  1946. 

A  lessee  obtaining,  pursuant  to  sec.  17 
of  the  Mineral  Leasing  Act,  as  amended 
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in  1946,  a  five-year  extension  of  a  lease 
covered  by  an  election  is  required  to  pay 
rental  during  'such  extension  at  the  rates 
prescribed  in  the  Department's  regulations 
in  effect  at  the  time  when  the  primary 
term  expires,  rather  than  at  the  rates 
prescribed  in  the  lease. 
Effect  of  Filing  Election  Upon  Oil  and  Gas 
Rental  Rates,   M-36048    (July  31,   1950) 

The  rental  on  an  oil  and  gas  lease  be- 
comes a  debt  due  the  U.S.  on  the  first  day 
of  the  lease  year. 

Where  surrender  of  a  lease  is  sought 
after  accrual  but  before  payment  of  rental, 
the  amount  due  can  be  prorated  on  a 
monthly  basis  under  the  act  of  Nov.  28, 
1943,  only  where  it  appears  that  the  failure 
of  the  lessee  to  file  a  timely  surrender  of 
the  lease  prior  to  accrual  of  the  rental 
was  not  due  to  a  lack  of  reasonable 
diligence. 

As  between  the  Govt,  and  the  lessee,  the 
reasonable  diligence  requirement  cannot  be 
lessened  by  an  outside  agreement  between 
the  lessee  and  a  third  party  under  which 
the  latter  assumed  the  rental  obligation, 
and  payment  of  a  full  year's  rental  which 
became  due  on  July  1  was  properly  re- 
quired where  the  lessee  had  not  paid  the 
previous  year's  rental  and  the  lessee  had 
done  nothing  other  than  to  send  the  third 
party  an  inquiry  about  the  status  of  their 
agreement  and  then  filed  a  surrender  on 
July  26  after  the  current  year's  rental 
became  due. 

Gayle  M.  Gilbert,  Billings  039387,  A-25913 
(Oct.  20,  1950) 

In  the  absence  of  the  relinquishment  or 
surrender  of  a  noncompetitive  oil  and  gas 
lease  by  the  estate  of  a  deceased  lessee 
prior  to  the  date  on  which  annual  rental 
becomes  due,  the  lessee's  estate  becomes 
liable  for  the  rental  payment. 

The  Department  has  no  authority  to 
waive  the  payment  of  rental  due  under  an 
oil  and  gas  lease  after  the  rental  has  be- 
come due. 

Cora  E.   Keye,  Billings  089W,  A-25914 
(Oct.  12,  1950) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  ineffective  where  it  is  not 
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accompanied  by  a  tender  of  the  first  year's 
rental,   as  required  by  the  Department's 
regulations. 

When  the  rental  is  subsequently  tendered 
in  connection  with  such  an  application,  the 
application  is  subordinate  to  any  other 
qualified  application  which  may  have  been 
filed  for  the  same  land  prior  to  the  tender 
of  the  rental. 

Jean  C.  James,  Los  Angeles  080662,  A- 
25956  (Nov.  16,  1950) 

In  order  to  cancel  a  noncompetitive  oil 
and  gas  lease,  there  must  be  an  overt  act 
of  cancellation  by  a  competent  official  after 
notice  has  been  given  to  the  lessee  and  a 
minimum  30-day  period  has  elapsed  fol- 
lowing the  receipt  of  the  notice  by  the 
lessee. 

A  notice  to  a  lessee  that  the  Department 
is  considering  the  cancellation  of  an  oil 
and  gas  lease,  or  that  the  Department  in- 
tends to  cancel  the  lease  at  a  future  date 
without  further  notice  if  a  stated  require- 
ment is  not  met,  does  not  have  the  effect 
of  actually  canceling  the  lease. 

A  relinquishment  or  surrender  of  an  oil 
and  gas  lease  which  was  mailed  to  the 
land  office,  but  which  was  not  received  by 
the  land  office,  was  ineffective  to  terminate 
the  lease. 

Accrued  rentals  which  are  owing  to  the 
U.S.  cannot  be  waived  by  this  Department. 
Rcna  Mae  Baker,  Santa  Fe  077122,  A- 
25963  (Feb.  5,  1951) 

Accrued  Rentals  on  Oil  and  Gas  Leases 
Demanded. 

To  be  effective,  a  relinquishment  of  an 
oil  and  gas  lease  must  be  filed  by  the  record 
owner  of  the  lease.  A  relinquishment  can- 
not be  effected  by  an  informal  letter  from 
a  person  other  than  the  lessee,  purporting 
to  relinquish  the  lease  on  behalf  of  the 
lessee. 

Vivian  James,  et  al,  Salt  Lake  City  06. 'ft 82, 
06Jt813,  064786,  06^787,  06/,783,  A-26208 
(June  29, 1951) 

Where  an  oil  and  gas  lease  was  canceled 
after  the  lessee  failed  to  pay  the  accrued 
rent  for  the  4th  and  5th  lease  years,  the 
former  lessee  must  be  required  to  pay  the 
4th  and  5th  years'  rentals. 
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An  attempt  to  relinquish  an  oil  and  gas 
lease  prior  to  Aug.  8,  1946,  could  have  been 
effective  only  upon  the  acceptance  of  the 
relinquishment  by  the  Secretary  of  the 
Interior. 

An  attempt  to  relinquish  an  oil  and  gas 

lease  on  or  after  Aug.  8,  1946,  could  have 

|    been  effective  only  upon  the  filing  of  the 

relinquishment    in    the    appropriate    land 

office. 

T.    E.    Allen,    Cheyenne    068609,    A-26225 
(July  31, 1951) 

An  attempted  assignment  of  an  oil  and 
gas  lease  is  ineffective  without  the  consent 
of  the  Secretary  of  the  Interior. 

One  who  has  no  interest  in  an  oil  and 
gas  lease  cannot  relinquish  the  lease. 

An  error  in  billing  one  lessee  under  an 
oil  and  gas  lease  for  rental  on  land  held 
by  another  does  not  affect  the  obligations 
of  the  second  lessee  to  pay  the  rental  on 
his  lease. 

The  doctrine  of  ratification  is  applicable 
only  where  the  act  sought  to  be  ratified 
was  done  by  someone  who  held  himself  out 
to  the  third  party  as  an  agent  and  where 
the  third  party  intended  to  deal  with  the 
principal  through  the  agent  and  not  with 
the  agent  in  his  individual  capacity. 
Refund  of  Rentals  Paid  Under  Oil  and 
Gas  Lease,  M-36096  (Aug.  16,  1951) 

The  Secretary  of  the  Interior,  or  his  au- 
thorized representative,  may  rule  directly 
upon  an  appeal  taken  from  a  decision 
of  a  manager  of  a  land  office  to  the  Di- 
rector of  the  Bur.  of  Land  Management 
without  waiting  for  a  decision  on  the 
appeal  by  the  Director  and  a  subsequent 
appeal  from  the  Director's  decision. 

The  holder  of  an  operating  agreement 
entered  into  with  an  oil  and  gas  lessee  is 
not  entitled  to  receive  notice  from  the 
Department  of  a  proposed  cancellation  of 
the  lease  even  though  by  the  terms  of  the 
operating  agreement  the  operator  has  been 
appointed  by  the  lessee  as  the  lessee's 
attorney-in-fact  to  take  actions  before  the 
Department  in  connection  with  the  main- 
tenance of  the  lease. 

The  sending  of  a  rental  payment  on  an 
oil  and  gas  lease  through  the  U.S.  mails 
does  not  constitute  a  delivery  of  the  rental 
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payment  if  not  actually   received  in  the 
land  office. 

Where  a  noncompetitive  oil  and  gas  lease 
has  been  properly  canceled  by  the  Depart- 
ment for  nonpayment  of  rental,  the  land 
is  opened  to  further  oil  and  gas  leasing,  and 
an  application  for  a  lease  on  the  land  is 
filed,  the  Secretary  has  no  authority  to 
grant  a  subsequently  filed  application  by 
the  lessee  for  the  reinstatement  of  the 
canceled  lease. 

Theora  A.  Gerry,  Lexa  Oil  Corporation, 
Buffalo  039260,  Wyoming  04598,  A-26319 
(Oct.  5,  1951) 

The  payment  of  rent  for  the  fourth  and 
fifth  lease  years  under  an  oil  and  gas 
lease  was  properly  required  although  the 
lease  had  since  been  terminated  by  oper- 
ation of  law. 

The  cancellation  of  an  oil  and  gas  lease 
because  of  the  failure  of  the  lessee  to  pay 
the  4th  year's  rental  does  not  relieve  the 
former  lessee  from  the  obligation  to  pay 
that  rental. 

Fred  A.  Brinker,  Floyd  C.  Johnson,  A- 
26266    (Oct.    24,    1951) 

The  payment  of  accrued  rental  on  a  pro 
rata  monthly  basis  for  the  portion  of  the 
lease  year  prior  to  the  filing  of  a  surrender 
of  an  oil  and  gas  lease  is  authorized  only 
where  there  is  evidence  showing  that  the 
failure  of  the  lessee  to  file  a  timely  sur- 
render of  the  lease  prior  to  the  accrual  of 
the  rental  was  not  due  to  a  lack  of  reason- 
able diligence. 

Only  the  lessee  may  execute  an  effective 
surrender  of  an  oil  and  gas  lease. 

The  fact  that  a  lessee  had  instructed  an 
employee  in  his  office  to  prepare  and  file 
a  relinquishment  of  the  lease,  and  the  em- 
ployee was  prevented  from  doing  so  by  an 
injury,  would  not  provide  a  proper  predi- 
cate for  a  finding  of  reasonable  diligence 
by  the  lessee  to  effect  the  relinquishment. 
Fred  Blair  Totvnsend,  Phoenix  081377, 
A-26270  (Oct.  30, 1951) 

The  rental  on  an  oil  and  gas  lease  be- 
comes a  debt  due  to  the  U.S.  on  the  first 
day  of  the  lease  year. 

Where  a  lease  is  relinquished  after  the 
accrual   but   before   the   payment    of   the 
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rental  for  a  particular  year,  the  rental  can 
be  prorated  on  a  monthly  basis  only  where 
it  appears  that  the  failure  of  the  lessee 
to  file  a  timely  surrender  of  the  lease  prior 
to  accrual  of  the  rental  was  not  due  to  a 
lack  of  reasonable  diligence. 
Julia  E.  Meyer,  Denver  053561,  A-26294 
(Jan.  5,  1952) 

Waiver  on  reduction  of  rental  on  an  oil 
and  gas  lease  cannot  be  granted  for  a  pe- 
riod to  the  passage  of  the  statute  autho- 
rizing such  waiver  or  reduction. 

Where  an  oil  and  gas  lease  has  expired, 
a  waiver  or  reduction  of  rental  thereunder 
would  not  meet  the  standards  prescribed 
by  section  39  of  the  Mineral  Leasing  Act 
for  the  granting  of  such  relief. 

Prior  to  Oct.  28, 1946,  the  holder  of  a  non- 
competitive oil  and  gas  lease  became  liable 
for  increased  rental  on  the  first  day  of 
the  lease  year  following  the  date  on  which 
the  Geological  Survey  ascertained  that  the 
lease  was  partially  or  wholly  within  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field,  and  not  on  the  pronounce- 
ment of  the  definition  of  the  structure. 
Lillie  Mae  Yates,  Las  Cruces  065829, 
A-26271  (Feb.  8, 1952) 

Where  a  lease  is  relinquished  after  the 
accrual  but  before  the  payment  of  rental 
for  a  particular  year,  the  rental  can  be 
prorated  on  a  monthly  basis  only  if  it  is 
found  that  the  failure  of  the  lessee  to  file 
a  timely  surrender  was  not  due  to  lack  of 
reasonable  diligence. 

Where  a  lessee  prepared  a  surrender  of 
his  lease  nine  days  before  the  4th  year's 
rental  was  to  become  due,  but  failed  to  file 
it  during  the  9-day  period,  evidence  in- 
dicating that,  during  the  9-day  period,  the 
lessee  became  ill  with  "cold  and  flu"  and 
moved  his  residence  from  one  part  of  town 
to  another  is  not  enough  to  warrant  a  find- 
ing that  the  failure  to  file  the  surrender 
before  the  due  date  was  not  due  to  lack 
of  reasonable  diligence. 
Louis  E.  O'Brien,  Pueblo  059333,  A-26351 
(June  30, 1952) 

A  lease  on  which  production,  not  in  pay- 
ing quantities,  is  obtained  does  not  thereby 
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change  its  status  so  as  to  require  the  pay- 
ment of  a  minimum  royalty  but  continues 
subject  to  that  provision  requiring  the  ad- 
vance payment  of  rental  at  the  appropriate 
rate. 

Where  a  lease  contains  the  alternate 
minimum  royalty  provision  and  production 
of  oil  or  gas  in  paying  quantities  is  ob- 
tained on  the  lands  leased,  the  minimum 
royalty  obligation  attaches  and  continues 
in  effect  for  the  remainder  of  lease  term, 
without  regard  to  whether  or  not  produc- 
tion in  paying  quantities  continues. 
Whether  Rental  or  Minimum  Royalty  is 
Payable  on  a  Lease  After  Production 
Ceases  or  is  Deemed  Noncommercial  (Aug. 
21,  1952) 

Where  the  heirs  of  an  applicant  for  an 
oil  and  gas  lease  acquired  the  lease  as  suc- 
cessors to  the  applicant,  they  are  liable  for 
the  payment  of  rental  due  under  the  lease. 

The  Department  has  no  authority  to 
waive  the  payment  of  accrued  rental  due 
under  an  oil  and  gas  lease. 

The  Department  has  no  authority  to 
modify  the  amount  of  accrued  rental  due 
under  an  oil  and  gas  lease  in  the  absence 
of  a  surrender  of  the  lease  prior  to  its  ex- 
piration date. 

F&rne  M.  James,  Denver  052263,  A-26376 
(Aug.  22, 1952) 

Sec.  2  of  the  act  of  July  29,  1942,  does 
not  authorize  the  Secretary  of  the  Interior 
to  compromise  a  claim  for  accrued  rental 
under  a  noncompetitive  oil  and  gas  lease 
issued  pursuant  to  sec.  17  of  the  Mineral 
Leasing  Act. 

Where  an  oil  and  gas  lease  is  sur- 
rendered after  the  accrual  but  prior  to  pay- 
ment of  the  yearly  rental  on  the  lease,  the 
act  of  Nov.  28,  1943,  authorizes  the  Secre- 
tary of  the  Interior  to  accept  the  surrender 
upon  the  payment  of  a  prorated  portion 
of  the  rental  only  if  he  finds  that  the  fail- 
ure to  file  the  surrender  prior  to  the  ac- 
crual of  the  rental  was  not  due  to  a  lack 
of  reasonable  diligence. 

Where  a  lessee  fails  to  file  a  surrender 
prior  to  the  accrual  of  yearly  rental  under 
the  lease  principally  because  she  has  not 
bothered  to  inform  herself  of  her  obliga- 
tions under  the  lease,  she  is  not  entitled  to 
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a  proration  of  the  rental  pursuant  to  the 
act  of  Nov.  28, 1943. 

Lila   Lee   Cushing,   Evanston   021804,   A- 
26493  (Nov.  18, 1952) 

Where  a  partial  assignment  of  an  oil  and 
gas  lease  has  been  approved,  the  segregated 
lease  created  by  the  assignment  cannot  be 
canceled  for  failure  to  pay  rentals  accrued 
under  the  parent  lease  on  lands  not  in- 
cluded within  the  segregated  lease. 
Big  Hor?i  Basin  Petroleum  Company,  Inc., 
et  al,  Buffalo  019046,  019946-A,  A-26595 
(Feb.  4, 1953) 

Under  the  terms  of  a  noncompetitive  oil 
and  gas  lease,  a  $1,000  bond  must  be  filed 
not  less  than  90  days  before  the  due  date 
of  the  next  unpaid  annual  rental  unless 
annual  rental  is  paid  at  that  time. 

Notices  to  this  effect  are  sent  to  owners 
of  record  during  the  primary  five-year 
term. 

An  extension  must  be  formally  granted 
for  a  second  five-year  term  but  as  the  lessee 
cannot  know  whether  he  wants  an  exten- 
sion until  the  expiration  of  his  first  term 
|  and  the  Bureau  cannot  make  its  necessary 
determination  until  then  there  will  be  no 
prior  notice  for  the  6th  year.  The  notices 
will  begin  with  the  7th  year. 
Clarification  of  Bur.  of  Land  Management 
Procedures  with  Respect  to  Annual  Rental 
Notices  (May  27,  1953) 

Where  the  Department  has  held  that  a 
noncompetitive  oil  and  gas  lease,  which  is 
later  canceled,  was  fraudulently  obtained, 
an  application  for  the  repayment  of  the 
advance  rental  must  be  denied. 

The  fraudulent  acts  of  the  lessee's  agent 
acting  within  the  scope  of  his  employment, 
whereby  an  oil  and  gas  lease  is  fraudu- 
lently obtained,  are  chargeable  to  the 
lessee,  whether  or  not  he  knew  of  the 
fraudulent  acts. 

Takako   Fujimura,    Utah   01975,   A-26798 
(Dec.  18, 1953) 

The  purported  mailing  of  a  relinquish- 
ment or  a  surrender  of  oil  and  gas  lease  is 
ineffective  to  terminate  such  leases  where 
there  is  no  record  of  the  surrender  or  relin- 
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quishment   having   been   received   by   the 
Bur.  of  Land  Management. 

Accrued  rentals  under  oil  and  gas  leases 
cannot  be  waived  by  this  Department. 
Irene  Essley,  Denver  052308,  305,  306,  308, 
A-26925  (Jan.  18, 1954) 

A  lessee  under  the  Mineral  Leasing  Act 
need  not  be  given  notice  of  the  accrual  of 
rental  before  he  can  be  held  liable  therefor. 

A  lessee  under  the  Mineral  Leasing  Act 
remains  liable  for  the  full  year's  accrued 
rental  despite  cancellation  of  the  lease 
during  the  year  for  which  the  rental  ac- 
crued in  advance. 

Advance  rental  accrued  under  an  oil  and 
gas  lease  issued  under  sec.  17  of  the  Min- 
eral Leasing  Act  is  a  debt  due  to  the  U.S., 
and  neither  the  Bur.  of  Land  Management 
nor  any  of  its  employees  has  authority  to 
compromise  it. 

The  act  of  Nov.  28,  1943,  which  autho- 
rizes the  Secretary  of  the  Interior  under 
certain  circumstances  to  accept  a  pro  rata 
portion  of  the  rental  accrued  under  a  min- 
eral lease  where  a  surrender  is  filed  sub- 
sequent to  accrual  but  prior  to  payment, 
has  no  application  to  a  case  where  such  a 
lease  was  canceled  for  nonpayment  of  rent 
before  any  surrender  was  filed. 
D.  J.  Marshall,  Buffalo  040797,  A-26846 
(May  6, 1954) 

Under  the  Department's  regulations  in 
effect  on  May  4,  1951,  the  offeror  of  a  non- 
competitive oil  and  gas  lease  was  permitted 
to  compute  and  pay  the  first  year's  rental 
of  50  cents  per  acre  or  fraction  thereof 
on  the  basis  of  the  correct  acreage  for  each 
legal  subdivision  where  the  area  is  known 
and  on  the  basis  of  40  acres  for  each  legal 
subdivision  where  the  area  is  not  known. 

An  oil  and  gas  lease  offer  accompanied 
by  a  rental  payment  computed  on  this  basis 
was  a  valid  offer  entitling  the  offeror  to 
priority  as  of  the  time  of  filing  despite  the 
fact  that  the  rental  was  actually  deficient 
on  the  basis  of  the  correct  acreage  in  the 
lease  offer. 

Paul  Grafe,  Halvor  F.  Eoloeck,  Montana 
02313,  03502,  A-26750  (Aug.  17,  1954) 
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Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 

Application  for  noncompetitive  oil  and 
gas  lease  for  lands  embraced  in  right-of- 
way  granted  to  reservoir  company  denied 

where: 

1  Applicant  not  within  class  permitted 
to  hold  such  lease  under  30  U.S.C.  301-306 ; 

and 

2.  Lands  are  not  within  geologic  struc- 
ture of  known  producing  field. 
W.  A.  Sheets,  Pueblo  059155  "AT",  A-24394 
(Sept.  3,  1946) 

The  act  of  May  21, 1930,  does  not  require 
the  Secretary  to  limit  the  issuance  of  oil 
and  gas  leases  to  rights-of-way  situated 
within  known  geological  structures,  in  our 
belief. 

Proposed   Oil   and   Gas   Leasing   Regula- 
tions on  Rights-of-Way  (Oct.  3,  1947) 

ROYALTIES 

Legislative  history  of  the  Act  of  August 
21, 1935,  amending  the  Mineral  Leasing  Act 
of  February  25,  1920,  with  respect  to  evi- 
dence of  a  Congressional  intent  to  place  the 
oil  and  gas  leasing  of  public  lands  on  a 
commercial  basis  designed  to  secure  for 
the  United  States  the  full  return  to  which 
it  is  entitled  as  the  owner  of  the  resources. 
Memorandum  (Mar.  21,  1944) 

Reservation  of  legal  right  of  Govt,  to 
collect  royalties  at  contract  rate. 

Appeals  from  the  Geological  Survey. 
Seaboard   Oil   Go.   of  Delaware,   A-24048 
(Jan.  24, 1945) 

Authority  of  the  Secretary  of  the  Interior 
to  Approve  an  Assignment  of  an  Agreement 
for  the  Purchase  of  Government  Royalty 
Crude  Oil — in  view  of  the  Provisions  of 
sec.  3737,  R.S. 
Memorandum  (May  21,  1945) 

Appeal  from  the  oil  and  gas  supervisor's 
requirement  for  the  payment  of  royalties 
computed  on  the  basis  of  production  from 
separate  formations. 

Sinclair  Wyoming  Oil  Co.,  Cheyenne 
029630(a),  Lost  Soldier  Field,  Wyoming, 
GS-7-0&G  (Oct.  15,  1945) 
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Where  oil  is  being  produced  from  sepa- 
rate horizons,  the  Government  royalty  may 
be  computed  by  treating  the  production 
from  each  horizon  rather  than  by  con- 
sidering all  the  production  from  all  the 
horizons  together. 

The  California  Co.,  Haven  Oil  d  Refining 
Co.,  Lease  Denver  032683(a),  Rangely 
Field,  Colo.  (Jan.  23,  1946) 

Application  for  royalty  benefits  denied. 
Albert  N.  Rundquist,  W.  W.  Wright,  Con- 
tinental Oil  Company,  Cheyenne  06^1^1  N, 
A-24200  (Mar.  14,  1946) 

Under  sec.  2(e)  of  Standard  Lease  Form 
used  in  renewal  of  20-year  five  per  cent  oil 
and  gas  leases  on  public  lands,  Govern- 
ment royalty  is  to  be  computed  on  entire 
production  at  a  single  royalty  rate  to  be 
determined  by  the  daily  average  produc- 
tion per  well.  Regulation  prescribing  the 
royalties  on  such  renewal  leases  so  pro- 
vides, but  even  if  it  did  not  the  terms  of 
the  lease  would  govern. 
Sinclair,  Wyo.  Oil  Co.  (May  20,  1946) 

Held:  that  under  the  terms  of  the  lease 
and  the  regulations  the  oil  and  gas  super- 
visor was  not  bound  in  the  instant  case  to 
compute  royalties  by  averaging  the  total 
production  from  the  two  formations  by 
dividing  such  total  production  by  the  pro- 
ducing leasehold  wells,  but  had  authority 
to  acquire  royalty  payments  as  computed 
separately  for  each  of  the  two  formations 
on  the  basis  of  production  from  that 
formation. 

Sinclair  Wyoming  Oil  Co.,  Lease  Cheyenne 
029630(a),  Lost  Soldier  Field,  Wyoming, 
A-24270  (Jan.  6, 1947) 

Oil  and  gas  supervisor  held  authorized 
to  determine  the  royalty,  under  a  renewal 
lease,  separately  for  the  production  from 
the  shallow  horizon  and  for  that  from  the 
deep  horizon  of  the  lease.  Sec.  2(e)  (7)  of 
the  lease  demonstrates  that  an  authority 
exists.  Decided  on  the  basis  of  the  decision, 
Sinclair-Wyoming  Oil  Co.,  A-24270  (Jan. 
6,  1947). 

The  California  Company,  Raven  Oil  &  Re- 
fining Co.,  Denver  032683(a),  Rangely 
Field,  Colo.,  A-24396  (Feb.  28,  1947) 
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"Open  flow  capacity"  in  the  minimum 
royalty  clause  of  an  Osage  gas  lease  must 
be  construed  as  actual  open  flow  capacity, 
even  though  amplified  by  acidization  of 
wells.  Error  to  ascribe  on  "open  flow"  ca- 
pacity to  nonproducing  gas  wells  that  have 
been  "shut  in"  or  "drowned  out."  An  aver- 
age based  on  the  first  day's  and  the  last 
day's  capacity  gives  a  fairer  measure  of 
capacity  for  the  period  of  open  flow  capac- 
ity for  a  month.  Primary  responsibility 
for  considering  grievances  of  lessees  aris- 
ing out  of  Osage  gas  leases  rests  with  Osage 
Tribal  Council,  which  is  authorized  to 
speak  for  Tribe.  Final  responsibility,  in 
case  of  disputes  between  tribe  and  lessee, 
rests  with  Secretary  of  Interior,  under 
terms  of  lease  and  governing  statutes. 
Appeal  of  Oklahoma  Power  and  Water 
Co.  (June  12,  1947) 

Appeal  from  the  order  of  the  Oil  and  Gas 
supervisor  at  Casper,  Wyoming,  to  pay 
compensatory  royalty. 
Stanolind  Oil  and  Gas  Company,  Lease 
Billings  038144,  Elk  Basin  Field,  Montana, 
GS-14-0&G  (Oct.  6, 1947) 

The  basic  question  involved  in  this  ap- 
peal is  whether  Federal  royalty  on  gas 
should  be  computed  on  the  basis  of  sale 
price  of  gas  when  such  sale  price  is  highest 
obtainable  in  market  or,  when  sale  price 
not  reasonable  value,  whether  computa- 
tion in  excess  thereof  is  justified.  Under 
the  Mineral  Leasing  Act  of  Feb.  25,  1920, 
41  Stat.  437,  the  authority  exists  to  fix  a 
reasonable  minimum  value  for  Federal 
royalty  purposes  and  has  been  validly 
exercised  in  this  case.  The  prices  received 
for  sale  of  residue  dry  gas  produced  for 
the  Federal  unit  are  not  regarded  to  be 
representative  of  full  reasonable  value  of 
product.  The  value  used  in  computing  Fed- 
eral royalty  is  minimum  value  of  5  cents 
per  M  cu.  ft.  which  has  been  extended  to 
a  majority  of  public  land  areas  in  U.S. 
on  gas  produced  on  public  domain.  Federal 
royalty  is  computed  on  full  volume  of  res- 
idue gas  sold  as  shown  by  plant  meter 
readings  and  prorated  back  to  the  in- 
dividual leases.  Computation  of  royalty  on 
volume  basis  of  less  than  100  percent  of 
gas  would  tend  to  negate  explicit  intent 
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of  the  law,  regulations,  and  lease  terms. 
Therefore  appeal  is  denied. 
The  Atlantic  Refining  Co.,  et  al.,  Las  Cruces 
029096(a),  GS-15-0&G  (Feb.  25,  1948) 

Leases  Las  Cruces  029096(a)  et  al.,  sub- 
ject to  New  Mexico  Federal  Unit. 

Appeal  from  the  value  used  by  the 
Geological  Survey  in  computing  Federal 
royalty  gas. 

Filed  with  decisions  by  date. 
The  Atlantic  Refining  Company,  Continen- 
tal Oil  Company,  Standard  Oil  Company 
of  Texas,  Stanolind  Oil  and  Gas  Company, 
GS-15-0&G  (Feb.  25,  1948) 

The  royalty  oil  involved  was  sold  to 
Douglas  as  the  highest  preference  bidder 
pursuant  to  the  act  of  July  13,  1946.  The 
language  "refineries  not  having  their  own 
source  of  supply"  has  been  construed  to 
mean  "refineries  not  having  an  adequate 
supply  of  crude  oil." 

Protest  of  Sunland  Refining  Corp.  To 
Award  of  Royalty  Oil  from  Coalinga  Nose 
and  Pleasant  Valley  Fields  in  Calif,  was 
carefully  considered  and  in  effect  overruled 
(Apr.  26,  1948) 

The  holder  of  a  royalty  interest  in  an 
oil  and  gas  lease  is  not  entitled  to  notice 
from  the  Department  of  the  relinquish- 
ment of  the  lease  by  the  lessee. 
H.  J.  Shad,  The  Carter  Oil  Company,  Buf- 
falo 087396,  040012  "N",  A-25377  (Aug.  13, 
1948) 

Sec.  14  of  the  Mineral  Leasing  Act,  as 
amended,  is  a  statutory  requirement  of  ad- 
vance rental  in  oil  and  gas  cases.  It  is  not 
possible  to  separate  advance  rentals  from 
royalties;  since  under  the  statutes,  the 
advance  rental  must  be  credited  against 
accruing  royalties  for  that  lease  year. 
Minimum  royalty  is  specifically  provided 
by  law  and  is  in  lieu  of  rental. 

Filing  fees:  are  authorized  by  sec.  38  of 
the  Mineral  Leasing  Act.  The  fees  are  not 
mandatory  nor  are  the  amounts  specified 
in  the  act ;  they  are  established  by  43  CFR 
191.11,  while  43  CFR  191.12  governs  condi- 
tions under  which  filing  fees  are  return- 
able. 

Cornmissions:  relating  to  homestead 
cases  are  established  by  law  for  various 
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types  of  entries,  and  are  set  out  in  43  CFR 
Part  216.  Moneys  received  under  this  title 
are  covered  into  the  general  fund  of  the 
Treasury.  Refunds  of  commissions  under 
certain  conditions  are  provided  by  statute 
(43U.S.C.95). 

Legal  Status  of  Rentals,  Filing  Fees,  and 
Commissions  (Oct  22,  1948) 

Appeal  of  the  Rock  Island  Refining 
Corp.  from  action  of  Geological  Survey 
requiring  the  company  to  pay  increased 
charges  for  royalty  crude  oil. 

The  decision  to  increase  charges  was 
based  upon  the  definition  of  "any  princi- 
pal purchaser."  The  Survey  does  not 
agree  that  only  the  company  purchasing 
more  oil  than  any  other  company  should 
be  considered  the  principal  purchaser.  It 
does  concede,  however,  that  it  is  unrea- 
sonable to  regard  companies  purchasing 
as  little  as  3.7%  and  2.9%  of  the  total 
purchases  as  principal  purchasers. 

The    Supervisor   will   be   instructed   to 
credit   the   appellant's   account   with   the 
amount  of  the  overcharge. 
Appeal  of  the  Rock  Island  Refining  Corp. 
(Apr.  8,  1949) 

Under  sec.  15  of  the  Taylor  Grazing  Act, 
a  preference  right  to  a  lease  is  conditioned 
upon  ownership  or  control  of  lands  which 
are  of  nonpublic  land  status,  which  for 
their  proper  utilization  depend  upon  the 
land  sought,  and  which  are  contiguous 
thereto  or  which  corner  on  tracts  embrac- 
ing 760  acres  or  less  and  open  to  lease  in 
their  entirety  for  90  days  after  being  of- 
fered for  lease. 

Lands  already  included  in  a  sec.  15  lease 
are  not  of  nonpublic  land  status  and  do  not 
confer  a  preference  right. 

Where  two  or  more  applicants  under 
sec.  15  have  equal  preference  rights,  the 
lease  award  is  made  in  the  discretion  of 
the  Secretary. 

Water  rights  are  not  a  basis  for  a  statu- 
tory preference  right  under  sec.  15,  but 
may  be  an  important  consideration  as  be- 
tween competing  applicants  who  are  on  the 
same  footing  through  preference  rights. 

A  right-of-way  over  lands  in  a  grazing 
lease  may  be  granted  by  the  Govt,  to  a 
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qualified  third  party  upon  proper  applica- 
tion. 

Kester  J.  Billingsley  and  C.  C.  Billingsley, 
Phoenix  075911,  077584,  078638,  079493, 
A-25542  (Dec.  23, 1949) 

Where  an  application  for  royalty  bene- 
fits under  the  act  of  Dec.  24,  1942,  was 
rejected  for  the  reason  that  the  evidence 
then  available  indicated  that  no  discovery 
of  a  new  oil  or  gas  deposit  or  field  had 
been  made,  and  subsequently  developed 
evidence  clearly  establishes  that  a  discov- 
ery of  a  new  deposit  or  field  had  in  fact 
been  made  by  the  applicant,  the  earlier 
action  of  the  Department  will  be  reconsid- 
ered and  corrected. 

Continental  Oil  Company,  Cheyenne 
064741,  A-24200  (May  11,  1950) 

A  trustee  may  not  acquire  for  the  benefit 
of  a  minor  any  interest  in  an  oil  and  gas 
lease,  or  in  an  operating  agreement  or 
royalty  pertaining  to  such  a  lease  which 
the  minor  could  not  acquire  directly. 
Eligibility  of  Trustee  to  Hold  Oil  and  Oas 
Leases  for  Minor  Children  (Dec.  28,  1950) 

Where  oil  and  gas  leases  issued  under 
the  Mineral  Leasing  Act  do  not  reserve 
authority  in  the  Secretary  of  the  Interior 
to  determine  the  value  of  the  oil  produced 
under  the  leases  for  the  purpose  of  com- 
puting the  royalties  due  the  U.S.  on  such 
production,  the  U.S.  is  entitled  to  royalties 
on  the  basis  of  the  fair  market  value  of 
the  oil. 

In  computing  the  royalties  due  under 
such  leases  in  accordance  with  the  De- 
partment's order  of  Aug.  6,  1932,  which 
provided  for  the  measurement  of  the 
amount  of  production  on  the  basis  of  100 
percent  tank  tables,  less  impurities,  it  was 
proper  in  determining  the  value  of  the 
production  thus  measured  to  use  the  posted 
field  price  for  oil,  although  such  posted 
price  was  assertedly  based  upon  98  percent 
and  not  100  percent  tank  measurements,  so 
long  as  the  posted  price  represented  the 
fair  market  value  of  a  barrel  of  oil,  with- 
out any  arbitrary  deductions. 
The  Texas  Company,  A-18870  (Apr.  5, 
1951) 
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Demands  for  the  payment  of  additional 
sums  as  royalties  due  on  oil  and  gas  leases 
affirmed  on  the  basis  of  the  decision  in  the 
case  of  The  Texas  Company,  A-18870. 
The  Texas  Company,  et  al.,  A-19524  etc. 
(Apr.  5, 1951) 

Rights-of-way  in  lands  patented  with  a 
mineral  reservation — Tunnels. 

Where  land  has  been  patented  with  a 
reservation  of  minerals  and  tunnels  under 
the  land  have  been  constructed  by  a  min- 
eral lessee  holding  a  lease  under  the  act  of 
Feb.  25,  1920  (30  U.S.C.  181  et  seq.),  or  the 
act  of  Feb.  7,  1927  (30  U.S.C.  281),  the 
Bureau  may,  without  the  consent  of  the 
owner  of  the  surface  or  of  the  lessee,  grant 
rights-of-way  through  the  tunnels  under 
any  applicable  right-of-way  law,  regardless 
of  whether  the  right-of-way  is  to  be  used  in 
connection  with  mining  or  not. 

Such  rights-of-way  should  not  be  granted 
by  the  Bureau  if  their  use  would  materi- 
ally interfere  with  the  exercise  of  the  les- 
see's rights  under  his  lease. 

Generally,  where  mineral  deposits  are 
owned  separately  from  the  surface,  the 
owner  of  the  mineral  deposits  owns  any 
tunnels  constructed  in  connection  with 
mineral  development  until  the  minerals  de- 
posits are  exhausted. 

Rights-of-Way  in  Patented  Land  Covered 
by  a  Lease  of  Reserved  Minerals  (Apr.  20, 
1951) 

Where  there  are  two  producers  on  the 
same  lease  the  average  daily  production  is 
calculated,  for  the  purpose  of  computing 
royalty,  on  the  combined  production  of  the 
two,  even  though  this  works  a  hardship  on 
the  smaller  producer. 

Sec.  39  of  the  Mineral  Leasing  Act  pro- 
vides for  reduction  of  royalty  by  the  Secre- 
tary when  in  his  judgment  it  is  necessary 
in  order  to  promote  development.  The  facts 
in  this  case  do  not  indicate  that  such  a 
result  would  follow  from  the  reducing 
royalty  for  either  operator. 
Letter  to  Continental  Oil  Company  (Jan.  5, 
1952) 

A  lease  on  which  production,  not  in  pay- 
ing quantities,  is  obtained  does  not  thereby 
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change  its  status  so  as  to  require  the  pay- 
ment of  a  minimum  royalty  but  continues 
subject  to  that  provision  requiring  the  ad- 
vance payment  of  rental  at  the  appropri- 
ate rate. 

Where  a  lease  contains  the  alternate 
minimum  royalty  provision  and  produc- 
tion of  oil  or  gas  in  paying  quantities  is 
obtained  on  the  lands  leased,  the  minimum 
royalty  obligation  attaches  and  continues 
in  effect  for  the  remainder  of  lease  term, 
without  regard  to  whether  or  not  produc- 
tion in  paying  quantities  continues. 
Whether  Rental  or  Minimum  Royalty  is 
Payable  on  a  Lease  After  Production 
Ceases  or  is  Deemed  Noncommercial  (Aug. 
21,  1952) 

Under  sec.  8  of  the  corporate  charter  of 
the  Southern  Ute  Tribe,  the  tribe  may 
make  per  capita  payments  out  of  the  cur- 
rent net  income  for  any  fiscal  year  without 
securing  departmental  approval. 

The  Southern  Ute  Tribe  may,  without 
securing  departmental  approval,  distribute 
per  capita  among  its  members,  in  any  fis- 
cal year,  up  to  one-half  of  the  tribe's  ac- 
crued surplus. 

The  Southern  Ute  Tribe  must  secure  the 
approval  of  the  Department  before  it  can 
distribute  per  capita  among  its  members, 
in  any  one  year,  more  than  one-half  of  its 
accrued  surplus. 

The  governing  body  of  the  Southern  Ute 
Tribe  may,  before  the  close  of  a  fiscal  year, 
make  per  capita  payments  out  of  the 
profits  for  that  year. 

The  royalties  received  by  the  Southern 
Ute  Tribe  from  its  oil  and  gas  leases  con- 
stitute "profits  of  corporate  enterprises  or 
income"  within  the  meaning  of  sec.  8  of 
the  corporate  charter  of  the  Tribe. 
Per  Capita  Distributions  Under  Southern 
Ute  Charter,  M-36146  (Nov.  14,  1952) 

In  computing  royalties  due  under  leases 
on  Indian  lands,  it  was  proper,  in  deter- 
mining the  value  of  the  production  meas- 
ured on  the  basis  of  100  percent  tank  tables, 
to  use  the  posted  field  price  for  oil,  al- 
though such  posted  price  was  assertedly 
based  on  98  percent  and  not  100  percent 
tank  measurements,  so  loDg  as  the  posted 
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price  represented  the  fair  market  value  of 
a  barrel  of  oil. 

The  Texas  Company,  Blackfeet  Oil  and  Gas 
Leases,  Allotted  Nos.  74  and  108,  Tribal 
Nos.  121  and  122,  A-22010  (Jan.  15,  1953) 

In  determining  the  amount  of  royalties 
to  be  paid  under  Indian  leases,  the  Secre- 
tary of  the  Interior  is  authorized  to  fix 
the  value  of  the  oil  on  the  basis  of  the 
highest  price  offered  or  paid  for  the  major 
portion  of  like  quality  oil  produced  and 
sold  from  the  field  in  which  the  leased 
lands  are  located. 

Where  there  is  only  one  purchaser  of  oil 
within  the  field  where  the  leased  lands  are 
situated,  the  posted  price  paid  by  that  pur- 
chaser for  the  oil  produced  under  the  lease 
is  acceptable  since  such  price  is  the  highest 
posted  price  for  all  of  the  oil  produced  and 
sold  from  the  field. 

Bridivell  Oil  Co.,  Kewanee  Oil  Co.,  L.  F. 
Jones,  Colson  Oil  Co.,  Five  Civilized  Tribes. 
A-26615,  A-22558,  A-22586,  A-26616  (Jan. 
15,  1953) 

On  the  Blackfeet  Indian  Reservation,  the 
Secretary  of  the  Interior,  consistently  wit  h 
the  requirements  of  the  act  of  May  29,  1924 
(25  U.S.C.  398),  may  arrange  for  tribal 
oil  and  gas  lessees  to  pay  the  net  proceeds 
tax  levied  by  the  State  of  Montana  against 
oil  and  gas  royalty  interests  (sec.  84-5409, 
Rev.  Codes  of  Mont.  1947,  Ann.),  to  deduct 
the  amount  thus  paid  when  remitting  roy- 
alty payments  to  the  tribe,  and  to  support 
the  reduction  with  properly  supported  tax 
bills. 

State  Taxation  of  Tribal  Royalty  Interests 
in  Oil  and  Gas  Leases  on  Blackfeet  Indian 
Reservation,  M-36246  (Oct.  29,  1954) 
640-ACRE  LIMITATION 

The  amendment  of  June  17,  1952,  to  43 
OFR  192.42(d),  which  requires  at  least 
640  acres  for  a  noncompetitive  oil  and  gas 
lease  application,  cannot  be  applied  retro- 
actively. 

Memorandum,    Wyoming    016036,    016037 
(Oct.  3,  1952) 

SIX-MILE  SQUARE  RULE 

Under  a  departmental  regulation  in  effect 
prior  to  Jan.  28,  1951,  which  provided  for 
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the  issuance  of  noncompetitive  oil  and  gas 
leases  for  not  to  exceed  2,560  acres  in  rea- 
sonably compact  form  and  which  directed 
that  no  single  lease  would  be  issued  em- 
bracing lands  which  could  not  be  included 
within  a  6-mile  square  area,  an  application 
for  a  single  lease  could  not  include  in- 
contiguous  land  within  such  an  area,  ex- 
cept where  the  intervening  lands  were  not 
available  for  leasing. 

In  view  of  the  amendment  of  the  regu- 
lation so  as  to  eliminate  the  requirement 
for  reasonable  compactness,  an  application 
which  was  filed  at  the  time  when  the  for- 
mer regulation  was  in  effect  and  which  was 
rejected  because  of  its  noncompliance  with 
the  requirement  of  reasonable  compactness 
may  be  reinstated  as  of  the  effective  date 
of  the  amended  regulation,  subject  to  valid 
intervening  applications. 
Halvor  F.  Holbeck,  Montana  01013,  A- 
26168  (May  4,  1951) 

The  requirement  that  all  the  land  ap- 
plied for  in  an  offer  to  lease  for  oil  and 
gas  must  cover  lands  entirely  within  a 
six-mile  square  means  a  six-mile  square 
with  sides  running  north-south  and  east- 
west. 

The  fact  that  an  offer  to  lease  includes 
lands  extending  for  more  than  six  miles 
in  an  east  to  west  direction  because  one 
section  is  more  than  a  mile  wide  does  not 
warrant  the  modification  of  the  six-mile 
rule  to  include  an  area  61/4  miles  wide. 

Where  an  offer  to  lease  is  amended,  it 
dates  from  the  time  of  the  amendment. 
Adah     G.     Macauley,     Montana     022It6, 
A-26419    (Sept.  3,  1952) 

SUSPENSION  OF  OPERATIONS  AND 
PRODUCTION 

An  applicant  for  an  oil  and  gas  lease  who 
filed  his  application  subsequent  to  his  en- 
trance into  military  service  is  not  entitled 
under  the  Soldiers'  and  Sailors'  Civil  Re- 
lief Act  of  1940  to  a  suspension  of  action 
upon  his  application. 
Gordon  K.  Macintosh,  Pueblo  058749  "#", 
A-24275   (May  3,  1946) 

Noncompetitive  oil  and  gas  lease  issued 
for  5  years.  A  gas  well  capable  of  pro- 
duction  but   which   never   produced   was 
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completed.  Lessee  requested  a  "waiver  of 
producing  operations"  and  a  two-year  ex- 
tension of  lease. 

First  decision  held  that  term  could  not 
be  extended  because  well  was  not  produc- 
ing. Request  for  suspension  of  producing 
operations  was  not  considered.  That  was 
in  error.  This  decision  modifies  the  first 
decision  to  take  into  consideration  the  re- 
quest for  such  suspension.  Survey  recom- 
mends that  in  interest  of  conservation 
suspension  of  operating  and  producing 
requirements  should  be  allowed. 

Operating  and   producing  requirements 
and  rental  suspended  for  two  years  start- 
ing midnight  Aug.  31,  1948. 
M.  J.  Florance,  Santa  Fe  076934,  Western 
National  Indemnity  Co.  (Dec.  29,  1949) 

An  application  for  a  noncompetitive 
oil  and  gas  lease  will  be  rejected  where 
the  land  applied  for  is  included  in  an 
outstanding  oil  and  gas  lease. 

Under  sec.  39  of  the  Mineral  Leasing 
Act,  the  Secretary  of  the  Interior  may 
grant  a  suspension  of  operations  and  pro- 
duction under  an  oil  and  gas  lease  when- 
ever he  determines  that  it  will  be  in  the 
interest  of  conservation  to  do  so. 

Robert  D.  Snyder,  Montana  0455,  A-25941 
(Dec.  7,  1950) 

Assuming  that  under  sec.  39  of  the  Min- 
eral Leasing  Act  the  Secretary  of  the 
Interior  may  assent  to  a  suspension  of 
operations  and  production  under  an  oil 
and  gas  lease  for  a  period  of  time  antedat- 
ing the  giving  of  the  assent,  and  thus 
extend  the  life  of  the  lease  for  an  equiva- 
lent period,  such  relief,  being  a  matter  of 
grace,  should  be  granted  only  to  lessees 
who  use  reasonable  diligence  to  obtain  it. 

Where  operations  and  production  under 
an  oil  and  gas  lease  were  suspended  in 
January  1949  and  the  lease  term  expired 
on  Jan.  31,  1949,  and  the  lease  did  not  seek 
to  the  Secretary's  assent  to  the  suspension 
until  Sept.  11,  1950,  it  would  be  inappro- 
priate to  grant  such  relief  retroactively, 
even  if  it  were  legally  possible  to  do  so. 
U.S.  Oil  and  Development  Corp.,  Cheyenne 
067682,  A-26269  (Oct.  30, 1951) 
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Assuming  that  under  sec.  39  of  the  Min- 
eral Leasing  Act  the  Secretary  of  the 
Interior  may  assent  to  a  suspension  of 
operations  and  production  under  an  oil 
and  gas  lease  for  a  period  of  time  antedat- 
ing the  giving  of  the  assent,  and  thus 
extend  the  life  of  the  lease  for  an  equiv- 
alent period,  such  relief,  being  a  matter  of 
grace,  should  be  granted  only  to  lessees 
who  use  reasonable  diligence  to  obtain  it. 

Where,  by  means  of  assenting  to  the 
suspension  of  operations  and  production 
under  sec.  39  of  the  Mineral  Leasing  Act, 
the  term  of  an  oil  and  gas  lease  was 
extended  to  Dec.  31,  1948,  and  no  further 
request  for  relief  sufficient  to  extend  the 
lease  term  was  received  until  May  29, 1951, 
it  would  be  inappropriate  to  grant  such 
relief  retroactively,  even  if  it  were  legally 
possible  to  do  so. 

In  a  situation  where  the  Department,  at 
the  request  of  the  lessee,  assented  to  the 
suspension  of  production  under  an  oil  and 
gas  lease  for  a  period  of  not  to  exceed  one 
year,  but  disapproved  the  lessee's  request 
for  a  suspension  of  operations  during  the 
same  period,  the  period  of  the  suspension 
of  production  would  not,  under  sec.  39  of 
the  Mineral  Leasing  Act,  be  added  to  the 
term  of  the  lease. 

Eagle   Consolidated   Oil   Company,   Chey- 
enne 039725,  A-26259  (Jan.  3,  1952) 

Where  a  lease  is  reliquished  after  the 
accrual  but  before  the  payment  of  rental 
for  a  particular  year,  the  rental  can  be 
prorated  on  a  monthly  basis  only  if  it  is 
found  that  the  failure  of  the  lessee  to  file 
a  timely  surrender  was  not  due  to  lack  of 
reasonable  diligence. 

Where  a  lessee  prepared  a  surrender  of 
his  lease  nine  days  before  the  4th  year's 
rental  was  to  become  due,  but  failed  to 
file  it  during  the  9-day  period,  evidence  in- 
dicating that,  during  the  9-day  period,  the 
lessee  became  ill  with  "cold  and  flu"  and 
moved  his  residence  from  one  part  of  town 
to  another  is  not  enough  to  warrant  a  find- 
ing that  the  failure  to  file  the  surrender 
before  the  due  date  was  not  due  to  lack  of 
reasonable  diligence. 

Louis  E.  O'Brien,  Pueblo  059333,  A-26351 
(June  30,  1952) 
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Where  an  oil  and  gas  lease  is  governed 
by  the  Mineral  Leasing  Act  as  it  existed 
before  its  amendment  on  Aug.  8,  1946,  if 
production  is  ordered  suspended  by  au- 
thority of  the  Secretary  of  the  Interior, 
the  term  of  the  lease  will  be  automatically 
extended  so  long  as  the  order  of  suspen- 
sion remains  in  effect. 

An  order  issued  by  authority  of  the  Sec- 
retary of  the  Interior  requiring  suspen- 
sion of  production  under  an  oil  and  gas 
lease  cannot  be  abrogated  by  the  lessee, 
and  will  remain  in  effect  until  revoked  by 
authority  of  the  Secretary  or  until  it  ex- 
pires by  its  own  terms. 

Where  a  lessee  having  only  gas  wells  on 
his  lease  has  been  directed  to  suspend  the 
production  of  gas  from  the  lease  for  an 
indefinite  period  of  time  in  order  to  con- 
serve reservoir  energy  for  the  production 
of  oil,  the  plugging  and  abandonment  of 
the  gas  wells  by  the  lessee  several  years 
later  cannot  be  considered  as  having  ter- 
minated the  suspension  order. 
J.  B.  Mulcock,  Las  Cruces  063925,  A- 
26568  (Mar.  4, 1953) 

A  definition  of  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  is,  in 
effect,  a  withdrawal  of  the  lands  included 
within  the  boundaries  of  such  structure 
from  noncompetitive  leasing. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  filed  covering 
lands  which  are  at  the  time  of  the  filing  of 
the  application  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field, 
the  application  may  not  be  suspended  to 
await  action  by  the  Department  on 
a  redefinition  of  the  boundaries  of  the 
structure. 

W.     Nelson     Shell,     Sacramento     045717 
A-26623  (June  1, 1953) 

The  Secretary  of  the  Interior  has  au- 
thority to  issue  an  order  assenting  to  a 
suspension  of  operations  and  production  on 
an  oil  and  gas  lease  issued  under  the  Min- 
eral Leasing  Act,  with  a  consequent  exten- 
sion of  the  lease  term,  only  when  such 
action  is  in  the  interest  of  conservation. 

It  would  not  be  in  the  interest  of  conser- 
vation for  the  Department  to  order  a  sus- 
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pension  of  operations  and  production  on  oil 
and  gas  leases  for  the  purpose  of  extending 
the  lease  terms  to  give  the  lessee  an  oppor- 
tunity to  join  in  a  unit  plan  of  operation, 
when,  due  to  the  fact  that  a  portion  of  the 
field  indispensable  to  inclusion  in  such  a 
plan  is  covered  by  valid  oil  placer  claims, 
it  is  entirely  conjectural  whether  such  a 
plan  can  ever  be  adopted. 
Continental  Oil  Company,  Denver  054499, 
054500,  054501,  A-26537  (Nov.  6,  1953) 
TERMINATION 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
Leo  Calder,  Sale  Lake  064657  "N"t  A-24035 
(Nov.  5,  1945) 

When  rentals  were  not  received,  Bur.  of 
Land  Management  issued  a  decision  calling 
for  the  payment  thereof  and  advising  that 
upon  failure  of  the  lessee  to  make  prompt 
payment,  judicial  action  would  be  insti- 
tuted to  cancel  the  lease  and  to  collect  the 
rentals  accrued  subsequent  to  the  termina- 
tion of  the  suspension.  Appeal  taken  by  at- 
torney for  the  lessee.  He  denies  knowledge 
that  the  Company  had  any  oil  lease  from 
the  U.S.  and  concludes  by  asserting  that  no 
proper  notice  was  given  of  the  termination 
by  asserting  relief. 

Records  of  the  Department  indicate  that 
attorney  had  knowledge  of  the  existence  of 
the  oil  and  gas  lease  and  that  notice  re- 
ceived by  Moorehead  of  the  termination  of 
the  relief  was  sufficient  notice  to  the 
corporation. 

It  appears  that  proper  notice  was  given 
of  the  termination  of  the  relief. 
Beadwood-Osage    Oil    Company,    Buffalo 
023270  "W\  A-24545  (July  2,  1947) 

Protest  Against  Issuance  of  Oil  and  Gas 
Lease  Dismissed. 

Barrett  protested  the  relinquishments 
and  cancellation  of  leases,  because,  as  he 
says,  he  gave  no  authority  to  Mulvaney. 
Barrett,  under  oath,  in  1931  advised  this 
Department  that  he  had  surrendered  to 
Mulvaney  all  his  interest  in  the  prospecting 
permit  which  gave  rise  to  the  later  leases. 
It  is  clear  that  at  the  time  of  the  riling  of 
the  assignment,  the  action  of  Barrett  was 
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such  as  deliberately  to  lead  the  Department 
to  believe  that  it  was  thenceforth  dealing 
with  Mulvaney  acting  solely  on  his  behalf 
and  certainly  not  on  behalf  of  Barrett ;  he 
may  not  now  impeach  such  actions. 

It  may  also  be  noted  that  the  leases,  even 
had  they  run  their  full  courses,  would  have 
expired  on  Dec.  31,  1944,  prior  to  the  filing 
of  Barrett's  protest.  In  addition,  Barrett's 
appeal  in  this  matter  was  filed  approxi- 
mately 4  months  late. 
Vincent  Mulvaney,  Lessee,  Edwin  Barrett, 
Protestant,  Gheijenne  0U216,  065028  "N", 
A-24581  (July  7, 1947) 

Oil  and  Gas  Lease  Applications  Totally 
or  Partially  Rejected. 

An  appeal  will  be  dismissed  where  the 
question  involved  has  become  moot. 
C.  S.  Glascoe,  Las  Cruces  06U61,  065Jt96- 
97-98,  A-25289  (May  3, 1949) 

Where  an  application  for  approval  of 
a  partial  assignment  of  an  oil  and  gas 
lease  is  still  pending  after  the  date  on 
which  the  segregated  lease  resulting  from 
the  assignment  would  have  terminated  by 
operation  of  law,  the  question  of  approv- 
ing the  assignment  becomes  moot  and  the 
assignment  will  not  be  approved. 

The  mere  discovery  of  a  deposit  of  oil 
or  gas  capable  of  production  in  paying 
quantities  is  not  sufficient  to  extend  the 
term  of  a  lease  issued  pursuant  to  the 
Mineral  Leasing  Act  as  amended. 
Joseph  L.  Dunigan,  Las  Cruces  050191, 
A-26148  (Aug.  15,  1951) 

The  payment  of  rent  for  the  fourth  and 
fifth  lease  years  under  an  oil  and  gas 
lease  was  properly  required  although  the 
lease  had  since  been  terminated  by  opera- 
tion of  law. 

The  cancellation  of  an  oil  and  gas  lease 
because  of  the  failure  of  the  lessee  to  pay 
the  4th  year's  rental  does  not  relieve  the 
former  lessee  from  the  obligation  to  pay 
that  rental. 

Fred    A.     Brinker,    Floyd     C.    Johnson, 
A-26286  (Oct.  24,  1951) 

Reinstatement  of  application  for  oil  and 
gas  lease  denied;  protests  dismissed. 
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The  lease  application  was  rejected  be- 
cause the  appellant  failed  to  execute  and 
return   within   30   days   the   lease   forms 
which  had  been  sent  to  him  for  execution, 
and    his    request   for    reinstatement   was 
denied  because  of  the  issuance  of  leases 
to  intervening  applicants. 
Leonard  D.  Gardner,   Utah  02193,  05619, 
05620,  A-26504  (Nov.  25,  1952) 

Where  an  oil  and  gas  lease  is  governed 
by  the  Mineral  Leasing  Act  as  it  existed  be- 
fore its  amendment  on  Aug.  8, 1946,  if  pro- 
duction is  ordered  suspended  by  authority 
of  the  Secretary  of  the  Interior,  the  term 
of  the  lease  will  be  automatically  extended 
so  long  as  the  order  of  suspension  remains 
in  effect. 

An  order  issued  by  authority  of  the 
Secretary  of  the  Interior  requiring  suspen- 
sion of  production  under  an  oil  and  gas 
lease  cannot  be  abrogated  by  the  lessee, 
and  will  remain  in  effect  until  revoked  by 
authority  of  the  Secretary  or  until  it  ex- 
pires by  its  own  terms. 

Where  a  lessee  having  only  gas  wells  on 
his  lease  has  been  directed  to  suspend  the 
production  of  gas  from  the  lease  for  an 
indefinite  period  of  time  in  order  to  con- 
serve reservoir  energy  for  the  production 
of  oil,  the  plugging  and  abandonment  of 
the  gas  wells  by  the  lessee  several  years 
later  cannot  be  considered  as  having  ter- 
minated the  suspension  order. 
J.  B.  Mulcock,  Las  Cruces  063925,  A-26568 
(Mar.  4, 1953) 

TWENTY-YEAR  LEASES 

Under  sec.  2(e)  of  Standard  Lease  Form 
used  in  renewal  of  20-year  five  per  cent 
oil  and  gas  leases  on  public  lands,  Gov- 
ernment royalty  is  to  be  computed  on  entire 
production  at  a  single  royalty  rate  to  be 
determined  by  the  daily  average  production 
per  well.  Regulation  prescribing  the  royal- 
ties on  such  renewal  leases  so  provides, 
but  even  if  it  did  not  the  terms  of  the  lease 
would  govern. 
Sinclair  Wyo.  Oil  Co.  (May  20, 1946) 

Renewal  of  20-year  oil  and  gas  lease; 
signature  of  lease  forms  required.  Appeal 
from  the  Bur.  of  Land  Management. 
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Thirty  days  additional  allowed  within 
which  to  file  specified  evidence. 
B.   C.  Bellamy,  Cheyenne  029560(a),  A- 
24497  (Dec.  2, 1946) 

Renewal  of  20-year  oil  and  gas  lease; 
signature  of  lease  forms  required. 

Renewal  of  oil  and  gas  leases  to  one 
claiming  to  be  authorized  representative 
of  original  lessees. 

B.  C.  Bellamy,  Cheyerme  029560(a)  "AT", 
A-24497  (Jan.  23, 1947) 

The  departmental  regulation  which  pro- 
vides that  holders  of  20-year  oil  and  gas 
leases  who  desire  to  renew  such  leases 
"should"  file  applications  for  renewal  at 
least  90  days  prior  to  the  expiration  dates 
of  the  leases  can  be  waived  in  an  appro- 
priate case. 

Where  an  application  for  the  renewal  of 
a  20-year  lease  was  not  filed  until  more 
than  17  months  had  elapsed  after  expira- 
tion of  the  lease,  and  no  clear  and  convinc- 
ing explanation  fixing  a  time  limit  for  the 
filing  of  such  an  application  will  not  be 
waived,  and  the  application  for  renewal 
will  be  denied. 

Melvin  N.  Armstrong,  Montana-Dakota 
Utilities  Co.,  Billings  024016(c),  A-26474 
(Aug.  22, 1952) 

The  head  of  the  Department  has  author- 
ity to  reopen,  reconsider,  or  review  any  de- 
partmental decision  relating  to  an  area  of 
public  land  so  long  as  he  retains  jurisdic- 
tion over  the  land. 

Where  the  holder  of  a  20-year  oil  and 
gas  lease  makes  a  convincing  showing  that 
his  failure  to  comply  with  a  regulation  in- 
dicating that  an  application  for  the  re- 
newal of  the  lease  "should  be  filed  *  *  *  at 
least  90  days  *  *  *  prior  to  the  expiration 
of  its  term"  was  due  to  difficult  personal 
circumstances,  his  delay  in  filing  the  re- 
newal application  may  be  excused. 
Kelvin  N.  Armstrong,  Montana-Dakota 
Utilities  Co.,  Billings  024016(c),  A-26474 
(Supp.)  (Nov.  14,  1952) 

UNIT  AND  COOPERATIVE  AGREEMENTS 

Secretary  has  no  authority  to  approve 
provision  in  unit  agreement  reducing 
rental  requirements  of  unitized  leases  out- 
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side  of  participating  area  following  dis- 
covery. 

West  Douglas  Creek  Unit  Agreement  (Apr. 
17,  1946) 

Extension  of  unit  agreement  and  time 
for  test  drilling  denied. 

Limited  extension  of  term  of  unit  agree- 
ment and  of  time  for  drilling  test  well 
granted  in  view  of  expenditures  made  by 
unit  operator. 

Sand  Draw  Oil  Company  and  Fremont 
Petroleum  Company,  A-24520  (Feb.  12, 
1947) 

Status  of  unit  operation  agreement, 
Denver  Producing  and  Refining  Co.,  Mines 
and  Minerals. 

Denver  Producing  d-  Refining  Co.,  M-34572 
(Feb.  18,  1947) 

Oil  and  gas  protest  against  assignment 
discussed. 

Approval  of  assignment.  Scope  of  De- 
partment's authority. 

Approval  of  assignment.  Submission 
after  period  prescribed  by  regulation. 

Unit  agreement.  Inaction  of  operator. 
L.  N.  Hagood,  The  British-American  Oil 
Producing  Co.,  Sac.  03398S  "AT",  A-24391 
(Mar.  13, 1947) 

A  provision  in  a  unit  agreement  that  the 
lessees  of  the  Government  shall  have  the 
power  to  decide  certain  matters  relating 
to  operations,  without  being  subject  to 
the  supervision  of  any  official  of  the  De- 
partment, is  authorized. 

An  operator  may  make  initial  determina- 
tions with  respect  to  rate  of  production. 
If  the  Director  of  Geological  Survey  dis- 
agrees a  board  of  three  arbitrators  will 
resolve  the  matter.  An  unconditional 
limitation  on  the  power  of  the  arbitrators 
to  require  the  drilling  of  additional  facil- 
ities is  inconsistent  with  the  proper  con- 
serving of  natural  resources. 

A  section  of  a  proposed  unit  agreement 
which  would  render  a  large  part  of  the 
Operating  Regulations  inapplicable  is  of 
doubtful  validity. 

Proposed  Unit  Agreement  for  the  Gatchell 
Zone  of  the  Coalinga  Nose  Oil  and  Gas 
Field,  Calif.,  M-35055  (July  16,  1948) 
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The  rental  on  an  oil  and  gas  lease  be- 
comes a  debt  due  the  U.S.  on  the  first 
day  of  the  lease  year. 

Where  surrender  of  a  lease  is  sought 
after  accrual  but  before  payment  of  rental, 
the  amount  due  can  be  prorated  on  a 
monthly  basis  under  the  act  of  Nov.  28, 
1943,  only  where  it  appears  that  the  failure 
of  the  lessee  to  file  a  timely  surrender 
of  the  lease  prior  to  accrual  of  the  rental 
was  not  due  to  a  lack  of  reasonable 
diligence. 

As  between  the  Govt,  and  the  lessee,  the 
reasonable  diligence  requirement  cannot 
be  lessened  by  an  outside  agreement  be- 
tween the  lessee  and  a  third  party  under 
which  the  latter  assumed  the  rental  obli- 
gation, and  payment  of  a  full  year's  rental 
which  became  due  on  July  1  was  properly 
required  where  the  lessee  had  not  paid 
the  previous  year's  rental  and  the  lessee 
had  done  nothing  other  than  to  send  the 
third  party  an  inquiry  about  the  status 
of  their  agreement  and  then  filed  a  sur- 
render on  July  26  after  the  current  year's 
rental  became  due. 

Gayle  M.  Gilbert,  Billings  039387,  A-25913 
(Oct.  20, 1950) 

The  holder  of  a  noncompetitive  exchange 
oil  and  gas  lease  issued  for  a  10-year  term 
is  not  entitled  to  a  new  preference-right 
lease  under  the  act  of  July  29,  1942,  or  to 
a  5-year  extension  of  his  lease  under  sec. 
17  of  the  Mineral  Leasing  Act,  as  amended. 

Where  an  oil  and  gas  lease  is  committed 
in  part  to  a  unit  agreement,  only  the  por- 
tion of  the  lease  which  is  committed  to  the 
agreement  is  entitled  to  the  2-year  exten- 
sion following  the  termination  of  the  unit 
agreement  which  is  provided  for  in  sec.  17 
(b)   of  the  Mineral  Leasing  Act. 

An  application  for  an  oil  and  gas  lease 
will  be  rejected  where  the  land  applied  for 
is  included  in  an  outstanding  oil  and  gas 
lease,  even  though  the  applicant  and  the 
lessee  are  the  same  person. 
L.  E.  McLaughlin,  et  al,  Cheyenne  082105, 
065861,   A-25957  (Jan.  23,  1951) 

An  appeal  involving  an  allegedly  im- 
proper approval  by  the  oil  and  gas  super- 
visor of  a  notice  of  intention  to  drill  a 
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well  in  the  participating  area  of  a  unit 
area  is  academic  and  will  be  dismissed 
when  the  well  has  been  completed  as  a 
dry  hole  before  the  issue  is  decided. 

An  appeal  which  involves  a  dispute  with 
respect  to  the  ownership  of  prospective  pro- 
duction from  a  well  drilled  in  a  unit  area 
will  be  dismissed  as  moot  when  the  well 
in  question  is  completed  as  a  dry  hole. 

The  Department  will  not  undertake  the 
adjudication  of  contract  rights  between 
private  parties. 

GdS  Oil  Company  v.  The  California  Com- 
pany, A-26179  (May  24,  1951) 

Under  par.  14  of  the  Big  Sand  Draw  gas 
unit  agreement,  which  provides  a  proce- 
dure for  settling  disputes  between  working 
interest  obligors  as  to  whether  a  well 
should  be  classified  as  an  oil  well  or  as 
a  gas  well,  the  holder  of  only  a  royalty  in- 
terest under  the  agreement  has  no  stand- 
ing to  invoke  the  procedure  set  forth  in 
that  paragraph. 

There  is  no  provision  in  either  the  Big 
Sand  Draw  gas  unit  agreement  or  the  Big 
Sand  Draw  well  unit  agreement  under 
which  the  holder  of  only  a  royalty  interest 
under  both  agreements  can  appeal  from  a 
determination  by  the  oil  and  gas  super- 
visor that  a  condensate  well  should  be  pro- 
duced under  the  provisions  of  the  oil  unit 
agreement  rather  than  under  the  gas  unit 
agreement. 

Riverton  Petroleum  Company,  Big  Sand 
Draio  Gas  and  Oil  Unit  Agreements  (I-sec. 
92,   I-sec.   378)    A-26113    (Oct.    5,    1951) 

Noncompetitive  oil  and  gas  leases  will 
not  be  granted  for  lands  within  a  wild- 
life refuge  when  the  lands  are  not  sub- 
ject to  an  approved  unit  or  cooperative 
plan. 

Mrs.  Ressie  McCarley,  New  Mexico  04815, 
04816,  04817,  04818,  A-26296  (Dec.  19, 
1951) 

Where  the  allowance  of  an  application 
for  an  oil  and  gas  lease  on  acquired  lands 
within  a  wildlife  refuge  would  be  inim- 
ical to  the  best  interests  of  the  project, 
the  application  will  be  rejected. 

Noncompetitive  oil  and  gas  leases  will 
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not  be  granted  for  acquired  lands  within 
a  wildlife  refuge  when  the  lands  are  not 
subjected  to  an  approved  unit  or  coopera- 
tive plan. 

Henry  G.  Ghalkley,  BLM-A  021892,  021893, 
021391  021895,  021396,  021397,  A-262G0 
(Feb.  27, 1952) 

Neither  sec.  27  of  the  Mineral  Leasing 
Act,  as  amended  in  1931,  nor  sec.  17  of  the 
act,  as  amended  in  1935,  required  that  a 
unit  agreement  must  include  all  the  land 
situated  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field. 

The  approval  by  the  Department  of  a 
unit  agreement  does  not  constitute  a  deter- 
mination that  lands  outside  the  unit  area 
are  not  situated  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field. 

Charles  C.  Lockett,  BLM  025367,  A-26515 
(Nov.  26,  1952) 

Applications  for  Noncompetitive  Oil  and 
Gas  Leases  Rejected. 

It  was  proper  to  reject  the  appellant's 
application  because  the  lands  covered  by 
the  application  lie  within  the  Medicine 
Lake  National  Refuge,  Montana,  and  are 
not  subject  to  an  approved  unit  or  coopera- 
tive agreement. 

Howard  E.  Daugherty,  Gordon  L.  Mitchell, 
Bernice  F.  Mitchell,  Montana  02005,  02013, 
02014,  02516,  A-26534  (Dec.  9,  1952) 

Land  may  be  effectively  committed  to  a 
unit  agreement  for  purposes  of  lease  ex- 
tensions prior  to  the  date  on  which  such 
commitment  becomes  effective  for  the  pur- 
poses of  imposing  obligations  and  confer- 
ring benefits  under  the  unit  agreement. 
Neil  SMI,  Santa  Fe  077950  (Jan.  30,  1953) 
OIL  AND  GAS  PERMITS 
LANDS  SUBJECT  TO 

Decision  of  Oct.  16,  1946,  Modified.  It 
was  held  that  O&G  prospecting  permit, 
Glenwood  Springs  018326,  of  Gilbert  E. 
Moreau,  covering  land  in  Colorado  con- 
taining 2567.48  acres  terminated  by  opera- 
tion of  law  on  Dec.  31,  1938  .  .  .  Effective 
date  of  termination  of  the  permit  is  hereby 
changed  from  Dec.  16, 1946,  to  Feb.  20, 1947. 
Memorandum  (Jan.  23,  1947) 


OIL  PLACER  CLAIMS 

Would  an  application  for  an  oil  placer 
claim  be  acceptable  if  the  owners  of  the 
claim,  except  for  one  whose  whereabouts 
has  been  unknown  for  years,  join  in  the 
application  as  individual  owners  and  as 
trustee  for  the  missing  person? 

Fellow  owners  of  claim  need  not  sign  as 
trustees  of  the  missing  person  but  as  indi- 
viduals with  one  co-owner  signing  the 
missing  person's  name  on  his  behalf.  Com- 
pliance with  43  CFR  185.75  with  reference 
to  citizenship  may  be  waived  as  to  the 
missing  person. 

Letter  to  Barash  from  Acting  Sec.  Chap- 
man (Sept.  29,  1949) 

An  oil  placer  mining  claim  located  prior 
to  the  enactment  of  the  Mineral  Leasing 
Act  survived  after  Feb.  25,  1920,  if,  and 
only  if,  the  claim  was  a  valid  one  on  that 
date. 

The  validity  of  an  oil  placer  mining 
claim  as  of  Feb.  25,  1920,  depended  on 
whether  a  valuable  deposit  of  oil  or  gas 
had  been  discovered  on  the  claim  prior  to 
that  date  or,  if  not.  whether  work  leading 
to  discovery  was  being  diligently  prose- 
cuted on  that  date  and  was  thereafter  con- 
tinued with  diligence  to  the  discovery  of  a 
valuable  oil  or  gas  deposit. 

The  test  to  be  used  in  determining 
whether  a  deposit  of  oil  or  gas  discovered 
on  an  oil  placer  mining  claim  was  valuable 
is  whether  it  was  such  a  deposit  as  would 
have  justified  a  person  of  ordinary  pru- 
dence in  the  further  expenditure  of  his  time 
and  means  in  an  effort  to  develop  a  paying 
oil  or  gas  operation  on  the  claim. 

A  record  which  merely  shows  that  a 
"Small  low  of  gas"  was  encountered  in  a 
well  drilled  on  an  oil  placer  mining  claim 
does  not  provide  an  adequate  factual  basis 
upon  which  to  make  a  definite  finding  as 
to  whether  the  discovery  was  such  as 
would  have  justified  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  gas  operation  on  the  claim. 
United  States  v.  The  Ohio  Oil  Company,  et 
al.,  Buffalo  21405S.  Contest  No.  45,  A-26479 
(Oct.  31,  1952) 

Where  only  a  portion  of  the  lands  in- 
cluded in  an  oil  and  gas  lease  consists  of 
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lands  on  which  homestead  patents  have 
issued  containing  a  reservation  of  oil  and 
gas  deposits  to  the  U.S.  under  the  act  of 
July  17,  1914,  and  lessee  may  properly  be 
required  to  furnish  a  bond  covering  ail 
the  lands  in  the  lease  and  conditioned  upon 
compliance  with  all  the  terms  of  the  lease. 

Where  an  offer  of  an  oil  and  gas  lease 
was  canceled  and  the  case  closed  because 
of  error  in  failing  to  note  the  filing  of  an 
appeal  from  a  decision  requiring  that  the 
prospective  lessee  file  a  bond,  the  offer 
should  be  reinstated,  subject  to  compliance 
with  the  requirement  that  the  bond  be 
filed. 

The  issuance  of  a  lease  to  a  junior  appli- 
cant on  lands  covered  by  a  proper  applica- 
tion filed  previously  by  one  qualified  to 
hold  a  lease  renders  the  lease  subject  to 
cancellation  as  to  the  lands  covered  by  the 
senior  application. 

Where  an  application  for  a  patent  on  an 
oil  shale  placer  claim  conflicts  with  a  pre- 
viously filed  oil  and  gas  lease  application, 
the  lease  application  should  be  suspended 
pending  disposition  of  the  application  for 
patent. 

D.  Miller,  Colorado  02450,  A-26768  (Nov. 
12,  1953) 

OIL  SHALE 

Application  for  oil  shale  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Frank  A.  Kelly,  Denver  052584,  052567  "N", 
A-23911   (Jan.  31,  1945) 

Application  for  oil  shale  lease  rejected. 
Appeal  from  the  General  Land  Office. 
Frank  A.  Kelly,  Denver  052567  "N",  A- 
23912  (Jan.  31,  1945) 

Application  for  oil  shale  leases  rejected. 
Motions  for  rehearing. 
Frank  A.   Kelly,   Denver   052584,   052567 
"N",  A-23911-12  (July  12, 1945) 

1.  Application  for  lease  of  petroliferous 
sandstone  under  statute  providing  for  lease 
of  oil  shale  lands  denied  under  E.O.  No. 
5327   withdrawing   oil   shale   lands    from 


Great  Lakes  Carbon  Corp.,  Applicant,  Civil 
Wigmore,  Protestant,  Salt  Lake  City 
064854  "N",  A-24301  (May  10,  1946) 


OIL  SHALE — Continued 

Title  to  certain  school  lands  within  Na- 
val Oil  Shale  Reserve  No.  2,  Utah. 

Naval  Oil  Shale  Res.  No.  2,  Utah  (Feb.  17, 
1947) 

OREGON  AND  CALIFORNIA  RAILROAD 
AND  RECONVEYED  COOS  BAY  GRANT 
LANDS 

GENERALLY 

Mining  locations  on  revested  O  and  G 
grant  lands  held  void. — Affirmed,  by  Price, 
surnamed  Duncan  and  Edelstein — sgd.  As- 
sistant Secretary. 

Roy  S.  Towse,  et  al.,  Charles  G.  McElroy, 
et  al.,  1949296  "N",  A-23832  (Apr.  24, 
1944) 

U.S.  may  acquire  land  in  Coos  Bay 
County  within  the  limits  of  the  O&C  grant 
in  exchange  for  selected  tracts  of  land 
within  the  Coos  Bay  grant  within  the  same 
county,  provided  that  the  lands  acquired 
by  such  an  exchange  are  designated  as 
Coos  Bay  grant  lands. 
Memorandum  O&C  1754866  (Jan.  29,  1945) 

Limitation  on  or  extent  to  which  lands 
outside  the  limits  of  the  O  and  C  grant 
may  be  included  on  forest  units. 
Memorandum  1754866  "L"  (Mar.  29,  1945) 

Authority  of  State  Forester  to  regulate 
practices  on  O  and  C  lands. 

Effect  of  inaction  by  O  and  C  Adminis- 
tration with  respect  to  assertion  of  such 
authority. 
Memorandum  (Apr.  9,  1945) 

Legality  of  an  exchange  of  O  and  C  land 
for  municipal  land  to  be  used  as  an  admin- 
istrative site. 
Memorandum  2035907  "L"  (Apr.  9,  1945) 

Authority  to  increase  valuation  of  Coos 
Bay  Wagon  Road  lands  and  timber  with- 
out the  appointment  of  a  new  appraisal 
committee. 
Memorandum,  2036141  "L"  (Apr.  20,  1945) 

Oregon  and  California  Lands — Surplus 
Property — Lands  Transferred  in  Settle- 
ment of  Trespass  Claim. 
Authority  to  Administer  Surplus  Lands  as 
Part  of  the  Oregon  and  California  Lands, 
M-34034  (July  30, 1945) 
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GENERALLY— Continued 
There  are  two  phases  of  this  problem : 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of  fire 
suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private 
property. 

In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire   Protection   Problem   in    Connection 
with   Logging    Operations    on    0    and    C 
Lands,  2049819  "L"  (June  20,  1946) 

Inquiry     from     Chief     Forester,     O&C 
Lands  Administration,  as  to  whether  O&C 
funds  may  be  properly  expended  for  eradi- 
cation of  noxious  weeds. 
Memorandum,  O&S  Lands  (Jan.  28,  1947) 

There  are  no  legal  objections  to  the  exe- 
cution of  the  proposed  contracts  (sample 
Forest  Service  contract)  by  the  Director, 
Bur.  of  Land  Management,  for  this  work 
as  they  can  be  considered  to  involve  non- 
personal  service. 

Proposed  Contract  for  Rides  Eradication 
Work  on  O&C  Lands,  2131161  "L"  (Mar. 
31,  1947) 

Title  11(c)  of  the  O&C  Act  of  Aug.  28, 
1937,  is  an  income  receipts  distribution  pro- 
vision and  does  not  limit  the  amounts 
which  Congress  may  appropriate  for  ad- 
ministration of  O&C  lands. 

Soil  and  moisture  conservation  work  on 
O&C  lands,  authorized  under  the  1937  act, 
may  be  paid  out  of  O&C  funds  only  when 
appropriated  for  that  purpose. 

Soil  and  moisture  funds  appropriated  to 
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the  Department  under  authorization  of  the 
Soil  and  Conservation  and  Domestic  Allot- 
ment Act  of  Apr.  27, 1935,  as  amended,  may 
be  expended  for  conservation  work  on  O&C 
lands  under  its  jurisdiction,  in  addition  to 
other  moneys  available  for  similar  work 
under  other  appropriations. 
Authority  to  Spend  Soil  and  Moisture  Con- 
servation Funds  on  O&C  Lands   (Oct.  5, 
1951) 

An  Indian  allotment  application  is  prop- 
erly rejected  where  the  land  applied  for  is 
revested  O  and  C  land  of  class  2  under  the 
act  of  June  9, 1916. 

John    Johnson,    Oregon    01628,    A-26823 
(Mar.  25,  1954) 

Revenues  received  from  noncontroverted 
lands  should  be  distributed  under  the  for- 
mula set  forth  in  Title  II  of  the  act  of  Aug. 
28,  1937  (50  Stat.  874),  as  amended  by  sec. 
1(b)  of  the  act  of  June  24,  1954.  Revenues 
from  controverted  lands  should  be  distrib- 
uted in  the  same  manner,  but  only  to  the 
extent  that  they  were  not  deposited  in  the 
special  fund  mentioned  in  sec.  1(a)  of  the 
act  of  June  24,  1954  (68  Stat.  270). 
Distribution  to  Counties  of  Revenues  De- 
rived From  the  Oregon  and  California 
Land  Grant  Fund  Pursuant  to  Title  II  of 
the  Act  of  Aug.  28,  1937  (50  Stat.  87//),  as 
Amended  June  2/h  195k  (08  Stat.  270), 
M-36242  (Oct.  12,  1954) 

MINING  CLAIMS 

Mining  locations  on  revested  O  and  C 
grant  lands  held  void.  Affirmed  by  Price 
sgd.  Asst.  Sec. 

Roy  S.  Towse.  et  al.,  Charles  G.  McElroy, 
et  al,  1949296  "N",  A-23832  (Apr.  24, 1944) 

Motion  for  Rehearing. 

Mining  claims  located  on  revested  O&C 
lands  subsequent  to  the  act  of  Aug.  28, 1937 
(50  Stat.  874),  are  entitled  to  consideration 
in  view  of  the  act  of  Apr.  8,  1948  (P.L.  477, 
80th  Cong.). 

Roy  S.  Towse,  et  al.,  Charles  G.  McElroy, 
et  al.,  1949296  "N",  A-23832  (Apr.  26, 1948) 


OREGON    AND    CALIFORNIA    RAILROAD 
AND  RECONVEYED  COOS  BAY  GRANT 
LANDS — Continued 
RIGHTS-OF-WAY 

Can  this  Department  charge  timber  op- 
erators for  the  use  of  federally  constructed 
access  roads  in  the  O  and  C  area? 

The  Department  has  such  authority.  The 
1895  act  permits  the  use  of  rights-of-way 
through  public  lands  for  tramroads  at  a 
rental  charge  of  $5  per  mile  per  year. 

The  provision  of  the  1937  O  and  C  Act 
clearly  gives  the  Secretary  authority  to 
charge  a  reasonable  fee  for  use  of  access 
roads  to  O  and  C  lands,  and  the  new  pro- 
posed right-of-way  regulations  contain  a 
provision  for  a  rental  fee  charge. 

However,  in  the  absence  of  legislation 
setting  up  a  revolving  fund  or  reimbursable 
appropriation,  the  fee  collected  will  not  be 
available  for  replacement  or  maintenance 
unless  appropriated  annually  by  Congress. 
Memorandum  (Jan.  12,  1950) 

Where  a  pertinent  regulation  and  the 
announcement  of  a  prospective  public  sale 
of  timber  expressly  reserve  the  right  to  re- 
ject all  bids,  the  question  of  whether  to  ac- 
cept the  high  bid  submitted  at  the  auction, 
or  to  reject  all  the  bids  received,  is  one  of 
policy  to  be  decided  in  the  light  of  the 
surrounding  circumstances. 
T.  J.  Starker,  A-26371  (July  8,  1952) 

Request  for  O&C  Rights-of-Way  Denied  ; 
Appeal  with  Respect  to  Timber  Sales  in 
Mohawk  Unit  Denied. 

Controversy  between  Fischer  Lumber 
Company  and  Bur.  of  Land  Management 
over  road  agreement  and  timber  sales  in 
Mohawk  unit  remanded  to  Bur.  of  Land 
Management  as  to  manner  of  resolving 
controversy. 

Fischer  Lumber  Company,  A-26514  (July  8, 
1953) 

The  Govt,  has  authority  to  condemn  an 
existing  private  road  in  connection  with 
the  O&C  Access  Road  Program. 

While  there  is  a  common  law  rule, 
sometimes  applied  by  courts,  that  property 
already  devoted  to  a  public  use  cannot  be 
condemned  in   the   absence   of  a   statute 
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which  specifically  so  provides,  it  is  doubt- 
ful that  the  rule  would  be  applied  against 
the  Federal  Govt,  in  connection  with  the 
access  road  program. 

Any  case  involving  the  condemnation  of 
a  road,  whether  public  or  private,  may 
properly  be  referred  to  the  Dept.  of  Jus- 
tice for  appropriate  action. 
Authority  to  Condemn  Existing  Roads  in 
Connection  With  the  O&C  Access  Road  Pro- 
gram (Sept.  3,  1953) 

SUSTAINED  YIELD  UNITS 

Administration  of  Revested  Oregon  and 
California  Railroad  and  Reconveyed  Coos 
Bay  Wagon  Road  Sustained  Yield  Forest 
Units. 
Solicitor's  Opinion,  M-33654  (Jan.  26, 1945) 

O  and  C  timber  sales  in  any  one  year  in 
a  master  unit  may  exceed  the  sustained- 
yield  capacity  as  determined  by  Secretarial 
order  so  long  as  the  running  average  ob- 
tained during  a  reasonable  period  is  below 
the  sustained-yield  capacity  of  the  master 
unit. 

Sustained-Yield  Capacity  and  Annual  Cut- 
ting Rate  (Dec.  18,  1953) 

TIMBER  SALES 

Authority  of  State  Forester  to  regulate 
practices  on  O  and  C  lands. 

Effect  of  inaction  by  O  and  C  Adminis- 
tration with  respect  to  assertion  of  such 
authority. 
Memorandum  (Apr.  9,  1945) 

Authority  to  increase  valuation  of  Coos 
Bay  Wagon  Road  lands  and  timber  with- 
out the  appointment  of  a  new  appraisal 
committee. 
Memorandum,  2036141  "L"  (Apr.  20,  1945) 

The  problem  of  avoidance  of  monopoly 
is  of  importance  with  respect  to  the  dis- 
posal of  public  resources  in  the  following 
categories :  1.  Minerals  subject  to  disposal 
under  various  leasing  acts;  2.  Those  sub- 
ject to  disposal  under  the  mining  laws; 
and  3.  Timber  resources  in  the  O  and  C 
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area.  This  memorandum  is  merely  an  out- 
line of  the  situation  in  each  of  the  above 
fields;  most  of  it  is  based  on  heresay  and 
all  of  it  on  hunch,  rather  than  knowledge. 
Monopoly  Problems  Affecting  Public  Do- 
main Resources  (Feb.  8, 1946) 

O  and  C  extension  application  rejected. 
Appeal  from  the  General  Land  Office. 
Edwin     Keech,     Roseburg     021401     "F", 
A-24213  (Feb.  28, 1946) 

There  are  two  phases  of  this  problem  : 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of  fire 
suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private 
property. 

In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire   Protection   Problem   in    Connection 
with   Logging    Operations    on    0    and    C 
Lands,  2049819  "L"  (June  20,  1946) 


Exchange  of  lands  of  the  Willamina  Lum- 
ber Co.  for  O&C  timber  lands  in  Oregon. 
Offered  land  held  "within  or  contiguous  to 
the  former  limits  of  such  grants."  How- 
ever, record  fails  to  show  values  of  offered 
and  selected  land  as  being  "approximately 
equal  in  value"  and  exchange  fails  to  block 
the  lands  as  required  by  statute. 
Willamina  Lumber  Company  Exchange, 
Roseburg  022933  (Sept.  25,  1946) 

Does  sec.  (c)  of  Title  II  of  the  act  of 
Aug.  28,  1937,  constitute  a  statutory  limi- 
tation on  appropriations  for  administra- 
tion of  revested  O&C  lands? 

The  fact  that  Title  II  makes  available 


OREGON    AND    CALIFORNIA    RAILROAD 
AND  RECONVEYED  COOS  BAY  GRANT 
LANDS — Continued 
TIMBER  SALES— Continued 
25%  of  the  O&C  fund  for  administration 
would  not  prevent  Congress  from  appro- 
priating additional  money  for  administra- 
tion of  the  lands.  A  receipt  distribution 
provision  is  not  necessarily  an  appropria- 
tion limitation. 

The  purpose  of  the  increased  appropria- 
tion is  to  construct  roads  which  will  make 
the  timber  more  accessible  and  thus  bring 
in  additional  revenue.  The  policy  of  having 
O&C  lands  self-supporting  is  not  violated. 
Memorandum  (Jan.  11,  1950) 

Where  a  pertinent  regulation  and  the 
announcement  of  a  prospective  public  sale 
of  timber  expressly  reserve  the  right  to 
reject  all  bids,  the  question  of  whether  to 
accept  the  high  bid  submitted  at  the  auc- 
tion, or  to  reject  all  the  bids  received,  is 
one  of  policy  to  be  decided  in  the  light  of 
the  surrounding  circumstances. 
T.  J.  Starker,  A-26371   (July  8,  19.12) 

The  method  for  computing  payment  by 
the  purchaser  under  sec.  7  of  the  O  and  C 
General  Timber  Sale  Contract  Stipulation 
for  damage  to  "all  other  such  timber"  is 
to  treble  the  diminution  in  value  of  the 
stumpage  caused  by  the  fire. 
Memorandum  (May  27,  1953) 

It  is  proper  to  refuse  to  classify  a  tract 
of  revested  Oregon  and  California  Rail- 
road grant  lands  for  public  sale  where  the 
tract  contains  a  growth  of  timber  of  great 
value,  where  only  a  few  acres  of  the  tract 
could  be  cultivated  without  danger  of  soil 
erosion,  where  the  value  of  any  agricul- 
tural crop  grown  on  the  tract  would  be 
marginal,  and  where  settlement  on  the 
tract  would  increase  the  fire  hazard. 
Amery  A.  and  Maurice  E.  Morgan,  Oregon 
01512,  A-26677  (June  1, 1953) 

Request  for  O&C  Rights-of-Way  Denied ; 
Appeal  with  Respect  to  Timber  Sales  in 
Mohawk  Unit  Denied. 

Controversy  between  Fischer  Lumber 
Company  and  Bur.  of  Land  Management 
over  road  agreement  and  timber  sales  in 
Mohawk  unit  remanded  to  Bur.  of  Land 
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OREGON    AND    CALIFORNIA    PvAILROAD 
AND  RECONVEYED  COOS  BAY  GRANT 

LANDS — Continued 
TIMEER  SALES— Continued 
Management   as   to   manner   of   resolving 
controversy. 

Fischer  Lumber  Company,  A-26514  (July 
8,  1953) 

An  application  for  homestead  entry  on  a 
tract  of  Oregon  and  Calif,  revested  grant 
land,  which  is  currently  supporting  5  mil- 
lion board  feet  of  immature  timber  and  is 
of  sloping  to  rough  topography,  was  prop- 
erly rejected,  since  the  tract  appears  more 
suitable  for  growing  timber  than  for  agri- 
cultural use. 

Carroll  Forest  Linn,  Oregon  02310,  A-26S10 
(Dec.  1,  1953) 

OUTER  CONTINENTAL  SHELF  LANDS  ACT 
(See  also,  Oil  and  Gas  Leases) 

GENERALLY 

Oyster  shell  deposits  occurring  in  quan- 
tity and  of  quality  sufficient  to  render 
them  valid  in  trade  and  commerce  are 
minerals  within  the  meaning  of  that  term 
as  used  in  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7,  1953  (67  Stat.  462; 
43  U.S.C.  1331). 

Leasing  of  Oyster  Shell  Deposits  on  the 
Outer  Continental  Shelf   (May  27,  1954) 

BOUNDARIES 

Boundaries:  International  Law.  Tradi- 
tionally 3  geographical  miles  is  the  limit 
commonly  accepted  under  the  law  of  Na- 
tions of  a  country's  jurisdiction  over  the 
marginal  sea.  Any  right  that  may  exist  to 
extend  that  dominion  to  a  greater  distance 
is  a  national  right  and  it  cannot  be  exer- 
cised by  a  State  of  the  nation. 

State  of  Louisiana,  boundary.  The  south 
boundary  of  the  State  of  Louisiana  prior 
to  the  date  of  the  Submerged  Lands  Act  of 
May  22,  1953  (67  Stat.  29;  43  U.S.C.  1301- 
1315),  was  the  low  water  mark  of  the 
Gulf  of  Mexico  and  the  line  marking  the 
division  of  the  inland  waters  from  the 
open  sea.  The  Submerged  Lands  Act  had 
the  effect  of  extending  that  boundary  3 
geographical  miles  into  the  Gulf  of  Mexico. 

Statutory  construction.  Section  2  of  the 
act    of    Mar.    19,    1895     (28    Stat.    672; 


OUTER     CONTINENTAL     SHELF     LANDS 
ACT — Continued 
BOUNDARIES— Continued 

33  U.S.C.  151),  authorizing  the  Secretary 
of  the  Treasury  to  designate  and  define 
the  lines  dividing  the  high  seas  from 
rivers,  harbors,  and  inland  waters  was  for 
the  purpose  of  segregating  the  areas 
where  inland  rules  of  navigation,  appli- 
cable to  ports,  roadsteads,  harbors  and  the 
like  apply  from  areas  where  the  interna- 
tional rules  apply.  It  did  not  provide  for, 
authorize,  or  approve  the  establishment  of 
State  boundaries. 

Words  and  Phrases.  An  act  defining  the 
exterior  boundaries  of  a  State,  one  of 
which  is  a  water  boundary,  to  which  defi- 
nition the  words  "including  all  islands 
within  three  leagues  of  the  coast"  does  not 
thereby  extend  the  boundary  previously 
described,  three  leagues  into  the  sea ;  the 
word  "including"  as  there  used  having  the 
same  meaning  as  "also." 
Effect  of  Act  No.  33  of  the  State  of  Louisi- 
ana Approved  June  21,  1954,  Upon  the 
Operation  of  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7,  1953  (67  Stat.  462; 
43  U.S.C.  1331-1340),  M-36239  (Oct.  1, 
1954) 

STATE  LAWS 

Sen.  Milliken,  during  the  hearings  on 
S.  1901,  a  bill  to  provide  for  the  jurisdic- 
tion of  the  U.S.  over  the  submerged  lands  of 
the  Outer  Continental  Shelf,  asked  for  an 
opinion  as  to  whether  Federal  or  State 
laws  would  prevail  in  case  of  conflict. 

It  is  well  established  that  Congress  has 
exclusive  power  over  the  public  domain 
but  also  that  that  power  cannot  be  inter- 
fered with  by  the  States. 

Sec.  30  of  the  Mineral  Leasing  Act  pro- 
vides in  part  for  rules  of  safety  and  wel- 
fare but  says  any  provisions  or  regula- 
tions promulgated  thereunder  cannot  be  in 
conflict  with  laws  of  the  State  in  which  the 
land  is  situated. 

Except  for  the  above  limitation,  any 
regulation  issued  under  the  Mineral  Leas- 
ing Act  with  respect  to  conservation  prac- 
tices has  precedence  over  conflicting  State 
laws. 

Conflict  Between  State  and  Federal  Con- 
servation Practices  (June  5,  1953) 
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PATENTS 

The  relative  rights  of  a  senior  coal  mine 
inspector  employed  by  the  Bureau  of  Mines 
and  the  United  States,  under  Depart- 
mental Order  No.  1763,  to  an  invention 
consisting  of  a  machine  for  mechanical 
coal  mining. 

Charles    E.    Tibials,    M-33210    (July    13, 
1943) 

The  relative  rights  of  an  employee  of 
the  Bureau  of  Mines  and  the  United  States 
to  an  invention  of  a  process  for  carboniza- 
tion and  gasification  of  non-coking  coal 
under  Departmental  Order  No.  1763,  dated 
Nov.  17,  1942. 
V.  F.  Parry,  M-33475  (Feb.  4, 1944) 

The  relative  rights  of  an  employee  of 
the  Bureau  of  Reclamation  engaged  in  pay- 
roll work  and  the  United  States  to  an 
invention  of  a  pay-roll  calculator  under 
Departmental  Order  No.  1763,  dated  Nov. 
17, 1942. 

Solicitor's    Opinion,    M-33610     (Apr.     15, 
1944) 

Right  of  the  U.S.  to  Invention  made 
by  Employee  of  the  Interior  Depart- 
ment— John  H.  Buscher — "Bufoil  Contact 
Print" — Employee  of  Geological  Survey. 

Inventions  by  Employees — Departmental 
Order  No.  1763 — Time  of  Invention — Gen- 
eral Rule  Before  Order  No.  1763 — Prose- 
cution of  Patent  Applications  Under  Act  of 
March  3, 1883,  As  Amended. 
Solicitor's  Opinion,  M-33670  (June  13, 
1944) 

Right  of  the  Government  to  invention 
made  by  employees  of  the  Interior  Depart- 
ment. 

David   Shannon   Allen   and   Henry   Peter 
Meisinger,  M-33629  (Sept.  20,  1944) 

General  Scope  of  Employee's  Govern- 
mental Duties. 

Held:  An  employee  who  makes  an  inven- 
tion on  his  own  time  without  using  Gov- 
ernment facilities  is  not  required  to  assign 
his  invention  to  the  Government. 
Solicitor's  Opinion,  M-33759  (Sept.  22, 
1944) 

Right  of  the  United  States  to  Invention 
Made  by  Former  Employee  of  the  Interior 
Department. 


PATENTS — Continued 

Departmental  Orders  1763  and  1871 — In- 
vestigation and  Research — Development  of 
Invention — Failure  to  File  Invention  Re- 
port or  Request  Opinion — Assignment  of 
Invention. 
Robert  J.  Toivnley,  M-33795  (Oct.  9,  1944) 

Right  of  the  United  States  to  Invention 
made  by  Employee  of  the  Interior  Depart- 
ment. 
Harold  L.  Rorden,  M-33763  (Oct.  16,  1944) 

Right  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Erik  Sollid,  M-33762  (Nov.  3,  1944) 

Right  of  the  Government  to  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment— Haden  R.  Irick. 
Solicitor's  Opinion,  M-33836  (Nov.  3,  1944) 

Right  of  the  United  States  to  invention 
employee  of  the  Interior  Department. 
William  Q.  Waggoner,  M-33838  (Nov.  20, 
1944) 

Bight  of  the  United  States  to  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

An  invention,  conceived,  made  and  de- 
veloped in  Government  laboratories,  with 
the  use  of  Government  materials  and  facil- 
ities and  principally  on  Government  time 
is  within  the  general  scope  of  the  inven- 
tor's governmental  duties,  as  defined  by  De- 
partmental Order  No.  1763  of  November  17, 
1942,  and  is  required  to  be  assigned  to  the 
Government. 

Willfred  C.  Blackburn,  M -33872  (Dec.  26, 
1944) 

Right  of  the  Government  to  invention 
made  by  employee  of  the  Interior  Depart- 
ment. 

An  electrical  foreman  who  invents  a  con- 
sistency meter  while  attempting  to  correct 
deficiencies  in  a  previous  meter  installed 
by  him  is  engaged  in  research  or  investiga- 
tion at  the  time  of  his  invention,  and  the 
invention  is  required  to  be  assigned  to  the 
Government  under  Departmental  Order  No. 
1763  of  Nov.  17,  1942. 

Harold  Warren  Laurance,  M-33877   (Dec. 
27,  1944) 
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In  the  absence  of  contrary  evidence,  ap- 
paratus for  supplying  gas  under  pressure 
will  not  be  considered  to  result  from  the 
research  and  investigatory  duties  of  a 
chemist  engaged  in  studying  laboratory 
scale  methods  of  processing  and  treating 
shale  oil  products. 

Richard  J.  Shaw,  M-34545  (Aug.  13,  1946) 
PATENTS  AND  COPYRIGHTS 

(See  also,  Inventions) 

Relative  rights  under  Order  No.  17G3, 
dated  Nov.  17,  1942,  of  the  United  States 
and  a  radio  engineer  employed  by  the 
Division  of  Information  to  an  invention 
in  the  field  of  sound  recording. 
Solicitor's  Opinion,  M-33183  (Sept.  8, 
1943) 

Prosecution  of  Patent  Application  By 
Private  Attorney  Under  the  Act  of  March 
3,  1883. 

Patent  Applications  by  Government  Em- 
ployees— Employment  of  Private  Attor- 
neys— Certifications  of  Inventions — Gov- 
ernment Right  to  Use  of  Inventions — 
Reimbursement  for  Expenses  Incurred  in 
Prosecuting  Patent  Application. 
Robert  L.  Evans,  M-33680  (July  6,  1944) 

Relative  rights  under  Order  No.  1763, 
dated  November  17,  1942,  of  the  United 
States  and  an  employee  of  the  Bureau  of 
Mines  to  his  invention  of  a  safety  valve. 
Carl  E.  Baird,  Inventor,  M-33685  (July 
14,  1944) 

Relative  rights  under  Order  No.  1763, 
dated  November  17,  1942,  of  the  United 
States  and  an  employee  of  Geological  Sur- 
vey to  his  invention  of  a  portable  battery- 
powered  gamma-ray  counting  meter  of 
high  .sensitivity. 

H.  Cecil  Spicer,  Inventor,  M-33699   (July 
14,  1944) 

Right  of  the  United  States  to  Invention 
Made  by  Employees  of  the  Interior  De- 
partment. 

J.  L.  Buckmaster  and  J.  G.  Lewis,  M-33705 
(July  14,  1944) 

Relative  rights  under  Order  No.  1763, 
dated  November  17.  1942,  of  the  United 
States  and  an  employee  of  the  Bureau  of 
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Reclamation  to  his  invention  of  a  paper 

clip. 

Fred  Oars,  Inventor,  M-33704    (July  15, 

1944) 

Method  for  separating  metals  and  waste. 

Right  of  the  United  States  to  invention 
made  by  Employee  of  the  Interior  Depart- 
ment. 

Russell  A.  Lindberg,  M-33740    (Aug.   10, 
1944) 

Right  of  the  United  States  to  Invention 
by  Employee  of  the  Interior  Department. 

Public  Use  of  Invention  for  More  Than 
a  Year  a  Bar  to  a  Patent  Under  Act  of 
August  5,  1939. 
C.  T.  Douglass,  Jr.,  M-33754  (Sept  4, 1944) 

Request  for  reconsideration — Types  of 
activity  included  in  "Research  or  Investi- 
gation" under  Order  No.  1763 — Duties  of 
Employee. 

Solicitor's    Opinion,    M-33685    (Sept.    19, 
1944) 

Right  of  the  U.  S.  in  invention  made  by 
employee  of  the  Interior  Department. 
Foster  Fraas,  M-33881  (Jan.  6,  1945) 

Purchase  of  charts  for  use  with  water 
level  recording  instruments  from  Govern- 
ment Printing  Office. 
Suggestions  Awards  (Feb.  15, 1945) 

Right  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Paul  W.  Dar stein,  M-34032  (May  10, 1945) 

Right  of  the  Government  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Samuel  Judd,  M-34123  (July  6,  1945) 

Right  of  the  United  States  in  Invention 
Made  by  Employee  of  the  Interior  Depart- 
ment. 
Solicitor's  Opinion,  M-34234  (Oct.  4,  1945) 

Legality   and   Propriety   of   Furnishing 
Decisions     by     Board     on     Geographical 
Names  for  Private  Publications. 
Geographical  Names,   M-34404    (Mar.   19, 
1946) 

Device  for  Reproducing  Accurate  Spac- 
ings  on  a  Reduced  Scale. 
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Departmental  Order  No.  1763-Govern- 
mental  duties  of  employees.  Government's 
right  to  use  invention  under  act  of  June  25, 
1910,  as  amended. 
Gus  J.  Kokott,  M-34506  (May  9,  1946) 

Effect  of  patent  No.  31  of  Jan.  25,  1896, 
to  Southern  Pacific  Railroad  Co.— passed 
the  title  to  the  described  lands  as  shown 
on  Reed  survey  of  1869  and  was  not  af- 
fected by  the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

In  the  absence  of  contrary  evidence, 
apparatus  for  supplying  gas  under  pres- 
sure will  not  be  considered  to  result  from 
the  research  and  investigatory  duties  of  a 
chemist  engaged  in  studying  laboratory 
scale  methods  of  processing  and  treating 
shale  oil  products. 
Richard  J.  Shaw,  M-34545  (Aug.  13,  1946) 

Means  for  utilizing  mine  waste  to  per- 
mit maximum  recovery  of  bedded  ore, 
which  is  particularly  applicable  to  the  re- 
covery of  potash,  invented  by  employee  of 
Geological  Survey  whose  duties  include 
research  relating  to  mining  of  potash,  is 
required  to  be  assigned  to  Govt,  under  De- 
partmental Order  No.  1763,  Nov.  17,  1942. 
Walter  B.  Lang,  M-34617  (Sept.  3,  1946) 

A  heat  transfer  device,  suitable  for 
synthetic  liquid  fuels  processes,  invented 
by  chemical  engineer  whose  duties  include 
research  into  synthetic  fuels  equipment, 
is  required  to  be  assigned  to  Govt,  under 
Departmental  Order  No.  1763. 
Max  Leva,  M-34640  (Sept.  20,  1946) 

Transparent  display  and  album  sheet 
developed  on  own  time,  without  use  of 
Govt,  facilities,  financing  or  information 
not  available  to  public  by  a  chemical  engi- 
neer employed  by  Department,  engaged  in 
synthetic  liquid  fuels  research,  is  not  re- 
quired to  be  assigned  to  Govt,  by  Depart- 
mental Ocder  No.  1763. 
Solicitor's  Opinion,  M-34698  (Oct.  2,  1946) 


PATENTS  AND  CCPYEIGHTS— Continued 
An  invention  report  will  not  be  trans- 
mitted to  the  Attorney  General  with  a  re- 
quest for  patent  prosecution  under  the  act 
of  Mar.  3,  1883,  as  amended,  unless  it  af- 
firmatively appears  that  private  counsel, 
formerly  employed  to  prosecute  the  patent 
application,  will  not  proceed  with  such 
prosecution. 

Transmission  of  Invention  Report  to  At- 
torney General  for  Prosecution,  M-34782 
(Dec.  11,  1946) 

Certifying  officer  would  not  be  relieved 
of  liability  under  act  of  Dec.  29,  1941,  by 
endorsement  of  voucher  by  Chairman,  Sug- 
gestions Committee,  to  effect  that  payment 
would  comply  with  provisions  of  act  of 
Aug.  2,  1946,  and  E.O.  No.  9817.  *  *  * 
Suggestion  Committee  (Memorandum). 
Solicitor's  Opinion,  M-34851  (Feb.  14, 
1947) 

Statement  by  inventor  is  insufficient 
evidence  upon  which  to  base  finding  that 
invention  was  made  before  date  of  Order 
No.  1763.  Ireal  A.  Winter — Invention. 
Solicitor's  Opinion,  M-34669  (Feb.  25, 
1947) 

Under  Order  No.  1763  an  invention  is 
considered  made  within  the  general  scope 
of  an  employee's  governmental  duties  and 
must  be  assigned  to  the  Govt,  when  the 
Govt,  furnishes  a  part  of  the  materials,  an 
equal  part  of  the  financing,  and  50  per- 
cent of  the  time  for  making  the  invention. 

If  an  employee's  duties  require  scientific 
originality  in  the  recognition  and  solution 
of  geological  problems,  he  is  engaged  in 
research  and  investigation. 

An  invention  relevant  to  the  field  of  an 
employee's  assigned  inquiries  and  arising 
in  the  course  of  his  duties  of  research  and 
investigation  within  the  meaning  of  Order 
No.  1763  is  required  to  be  assigned  to  the 
Govt. 
Stanley  E.  Norris,  M-34918  (May  6,  1947) 

An  elevator  operator  employed  by  the 
Department  whose  duties  do  not  include 
research  or  investigation  is  not  required 
by  Departmental  Order  No.  1763  to  assign 
to  the  Govt,  patent  rights  in  an  improved 
vise  which  was  developed  on  his  own  time, 
without  the  use  of  Govt,  facilities  or  fi- 
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nancing,  and  without  the  aid  of  Govt,  in- 
formation not  available  to  the  public. 

An  improved  vise  which  will  be  useful 
to  the  Govt,  may  properly  be  certified  as 
being  in  the  public  interest  under  the  act 
of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45). 
Ben  E.  Thomas,  M-34881  (May  8,  1947) 

So  long  as  the  use  of  orthodichlorben- 
zene  is  exclusively  for  the  purpose  of  con- 
trolling aquatic  weeds — a  plant  life — there 
would  be  no  infringement  of  a  patent 
claim  which  extends  only  to  methods  of 
controlling  animal,  larval,  or  microbic  life 
by  the  use  of  chlorinated  hydrocarbons. 
A  patent  claim  infringement  depends,  not 
upon  what  is  manufactured  or  sold  by  the 
patentee  or  licensee,  but  upon  what  is  act- 
ually patented. 

Use  of  Chlorinated  Hydrocarbons  for 
Weed  Control  in  Aqueous  Bodies,  M-34932 
(May  23,  1947) 

The  Dept.  of  the  Interior  cannot  obtain 
a  copyright  on  a  proposed  emblem  to  be 
awarded  for  outstanding  service,  but  it 
may  obtain  title  to  a  copyright  on  such  an 
emblem  by  assignment  from  an  artist  who 
has  already  copyrighted  it.  A  proposed  em- 
blem to  be  awarded  for  outstanding  serv- 
ice to  the  Department  may  be  protected 
by  a  design  patent,  though  application  for 
such  patent  may  not  be  filed  under  the  act 
of  Mar.  3,  1883  (35  U.S.C.  45). 

It  is  unlikely  that  the  Department  or 
any  of  its  employees  would  be  guilty  of 
copyright  or  trademark  infringement  if  an 
emblem  were  adopted  which  is  similar  to  a 
copyrighted  work  of  art  or  a  trademark. 
The  adoption  of  the  bison  as  the  figure  on 
an  award  emblem,  even  though  the  bison 
is  symbolical  of  the  Dept.  of  the  Interior, 
is  not  advised  in  view  of  possible  confusion 
with  one  of  the  highest  awards  given  by 
the  Boy  Scouts  of  America,  the  Silver  Buf- 
falo Award. 

Protection  for  Service  Award  Emblems, 
M-34949  (May  27,  1947) 

Federal  coal  mine  inspector  not  required 
by  Dept.  Order  No.  1763  to  assign  to  Govt, 
patent  rights  in  Thermal  Windshield 
Wiper  Blade  developed  on  his  own  time, 
without  use  of  Govt,  facilities  or  financing 
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or  information  not  available  to  public  by 
Govt.  Invention  may  properly  be  certified 
as  being  in  the  public  interest  under  the 
act  of  Mar.  3,  1883,  as  amended  (35  U.S.C. 
45). 

Rights  of  Federal  Coal  Mine  Inspector 
Employed  oy  Department  in  Invention  Un- 
related to  his  Work,  M-34974  (July  14, 
1947) 

An  employee  of  the  Interior  Department 
who  has  made  an  invention  assignable  to 
the  Department  is  precluded  from  filing 
patent  applications  in  foreign  countries 
until  the  Govt's,  interest  in  foreign  patent 
protection  is  determined  by  the  Dept.  of 
Commerce  at  the  request  of  the  Solicitor 
pursuant  to  Patent  Regulation  sec.  6.2e. 
Employees'  Rights  in  Invention  Which  is 
Assignable  to  the  Interior  Department, 
P-10  (Dec.  3,  1947) 

Since  there  have  been  no  cooperative 
undertakings  of  a  nature  that  would  lead 
to  patents  and  none  are  foreseen  for  the 
near  future  in  the  cooperative  agreement 
with  the  University  of  California  and  Bur. 
of  Mines,  the  provisions  "Rights  in  Inven- 
tions" in  par.  7  of  the  current  agreement 
may  be  eliminated.  However,  par.  5  "Co- 
operation" should  be  revised  to  incorporate 
a  provision  that  should  any  joint  enterprise 
be  undertaken  in  the  future  that  may  re- 
sult in  an  invention,  it  will  be  covered  by  a 
supplemental  agreement  which  will  pro- 
vide for  the  proper  disposition  of  patent 
rights. 

Patent  Clause  in  Cooperative  Agreement 
with  University  of  California,  M-35022 
(Feb.  24,  1948) 

The  Chief  Counsel  feels  that  music  is 
copyrighted  and  the  Bureau  should  obtain 
permission  from  the  copyright  owner  to 
use  the  music. 

The  fact  that  no  admission  is  charged 
is  relevant,  but  the  use  of  the  film  by 
Socony-Vacuum  may  involve  the  element 
of  profit  even  though  admission  is  not 
charged.  The  Supreme  Court  has  held  that 
the  playing  of  a  copyrighted  composition 
in  hotel  dining  rooms  for  the  entertain- 
ment of  guests  is  a  public  performance  for 
profit. 

The  Federal  Tort  Claims  Act  does  sub- 


854: 


PATENTS  AND  COPYRIGHTS— Continued 
ject  the  Govt,  to  tort  claims  arising  from 
infringement  of  copyright.  Suit  could  also 
be  brought  against  the  employees  who 
made  the  film  and  used  the  music. 
Possible  Liability  Respecting  the  Use  of  a 
Motion  Picture  Film  (entitled  "Color  for 
Safety  on  Drilling  Rigs")  Utilizing  Music 
from  Records  (Dec.  2,  1949) 

The  execution  by  an  employee  of  an  as- 
signment to  the  U.S.  of  all  rights  in  an  in- 
vention precludes  the  Department  from 
later  authorizing  the  employee,  on  his  own 
behalf,  to  file  abroad  on  the  invention,  not- 
withstanding the  fact  that  the  Govt,  de- 
cides not  to  exercise  the  foreign  patent 
rights. 

Waiver  of  Foreign  Rights   in   Invention, 
P-87  (July  19, 1950) 

Where  the  Record  of  Patent,  otherwise 
acceptable,  shows  the  printed  word 
"(SEAL),"  in  the  space  reserved  for  the 
Seal  of  the  Bur.  of  Land  Management  (or 
the  General  Land  Office),  there  is  a  rebut- 
table presumption  that  the  original  patent 
was  properly  sealed. 
Use  and  Disposal  (May  7,  1954) 

PATENTS  OF  PUBLIC  LANDS 
GENERALLY 

Application  for  patent  held  for  rejection. 
Appeal  from  the  General  Land  Office. 
United  States  v.  Paul  L.  Phares,  Sacra- 
mento   033298    "N",    A-23688    (Sept.    24, 
1943) 

Patentee  required  to  surrender  erro- 
neously issued  patent  with  a  view  to  the 
issuance  of  a  proper  one  to  avoid  a  suit 
to  set  the  patent  aside. 
Squire  E.  Dillon,  Cheyenne  067234  uF"t 
A-23974  (Mar.  30,  1945) 

Cheyenne  and  Arapahoe  Indians  re- 
tained no  reversionary  rights  in  lands 
ceded  to  the  U.  S.  under  the  act  of  Mar  3 
1891. 

General    Conference    of   Mennonites— In- 
dian, M-34459  (Aug.  8, 1946) 

Department  has  no  authority  to  issue 
special  land-use  permits  with  regard  to 
patented  land. 

George   Rouff,    Sacramento    0S70/t8    "K" 
A-24533  (Feb.  7,  1947) 
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Actual  residence  on  the  land  is  a  pre- 
requisite to  the  granting  of  a  patent  under 
the  homestead  laws. 

To  establish  a  residence  under  the  home- 
stead laws,  there  must  be  a  combination 
of  act  and  intent,  the  act  of  occupying  and 
living  upon  the  claim  and  the  intent  of 
making  the  place  a  home  to  the  exclusion 
of  a  home  elsewhere. 

Ada  Mawam,  Phoenix  079488  "C"\  A-24710 
(Sept  10,  1948) 

An  application  for  lease  of  a  small  tract 
will  be  rejected  where  the  land  sought  is 
found  unsuited  for  the  purpose  proposed. 

Land  included  in  a  U.S.  patent  and 
therefore  no  longer  in  Govt,  ownership  is 
not  subject  to  other  disposal  by  the  U.S. 
Byron  N.  Ellis,  Phoenix  0SJ,001  "LU",  A- 
25418  (Sept.  22, 1948) 

The  Department  of  the  Interior  dnrs 
not  lose  jurisdiction  over  public  land  when 
only  the  equitable  title  is  conveyed  and 
the  legal  title  remains  in  the  United  States. 

A  trust  patent  issued  to  the  Pala  Band 
of  Mission  Indians  pursuant  to  the  acts 
of  Jan.  12,  1891,  and  Mar.  1,  1907,  did  not 
convey  legal  title  to  the  public  land  men- 
i  i on i'(i  in  the  patent,  but  only  the  equitable 
title. 

Where  a  statute  authorizing  the  issu- 
ance of  trust  patents  to  Indian  tribes  pro- 
vided that  such  patents  should  not  in- 
clude land  to  which  valid  existing  rights 
had  attached,  a  provision  in  a  trust  patent 
that  it  was  issued  "subject  to  all  the  re- 
strictions and  conditions"  contained  in  the 
statute  may  be  interpreted  as  excluding 
from  the  patent  land  within  the  boundaries 
of  a  tract  mentioned  in  the  patent  but  sub- 
ject to  a  valid  existing  mining  claim. 
Blanche  C.  Crane,  Los  Angeles  05Jt516  "N", 
A-25281  (Apr.  26, 1949) 

An  application  to  locate  Valentine  scrip 
will  be  rejected  where  the  land  applied  for 
has  been  patented  by  the  U.S. 

A  patent  of  public  land  shown  by  the 
plat  of  survey  to  border  on  water  conveys 
the  land  down  to  the  water  line  and  not 
to  the  meander  line  of  the  survey,  unless 
there  has  been   fraud   in   the   making  of 
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the  survey  or  such  gross  error  as  to  con- 
stitute fraud. 

Neivport    Land    Company,    Los    Angeles 
073947,  A-25630  (June  28, 1949) 

Where  the  field  notes  of  a  survey  and 
the  patent  issued  following  the  survey 
both  adopt  a  river  as  one  of  the  boundaries 
of  a  grant,  it  is  proper  to  reject  an  ap- 
plication for  an  oil  and  gas  lease  for  lands 
adjacent  to  the  bank  of  the  river  which 
is  within  the  limits  of  the  grant. 
Charles  L.  Bacon,  Pueblo  060337  "CSU", 
A-25546  (Oct.  6, 1949) 

The  fact  that  a  person  has  occupied  a 
tract  of  public  land  under  the  erroneous 
belief  that  his  entry  and  patent  covered 
that  particular  tract  does  not  entitle  him 
to  acquire  it  under  the  Color  of  Title  Act. 
John  Johnson,  Roseourg  023087,  A-25695 
(Dec.  30,  1949) 

By  the  platting  of  the  Indian  village  of 
Yakutat,  Alaska,  and  the  disposal  of  lots 
in  the  village  pursuant  to  such  plat,  there 
was  a  dedication  to  public  use  of  the  areas 
shown  on  the  plat  as  streets. 

While  the  patent  which  issued  to  the 
townsite  trustee  included  areas  shown  on 
the  townsite  plat  as  streets,  the  townsite 
trustee  should  not  at  this  time  issue  a  deed 
to  the  Indian  village  for  such  areas. 
Authority  to  Issue  Deed  to  Yakutat,  Alas- 
ka, for  Streets  in  Townsite  (June  20, 
1950) 

In  1834  the  Republic  of  Mexico  granted 
to  one  Dona  Manuela  Nieta,  subject  to 
certain  conditions  which  were  thereafter 
complied  with,  a  tract  of  land  described  as 
delimited  by  certain  boundaries  one  of 
which  was  the  "Sea  Coast." 

The  question  presented  has  to  do  with 
the  position  on  the  ground  of  the  southerly 
boundary  of  the  tract  in  question,  that 
is— 

Whether  a  strip  of  land  of  irregular 
width  which  lies  between  the  easterly  and 
westerly  boundaries  of  the  grant  and  be- 
tween the  extreme  high  water  line  and  the 
ordinary  high  water  line  of  the  Pacific 
Ocean  is  within  or  without  the  boundaries 
of  the  tract  so  confirmed  and  patented. 
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Interior  contends  that  the  strip  of  land 
above  referred  to  was  not  included  within 
the  boundaries  of  the  tract  as  patented 
and  is  still  part  of  the  public  lands  of  the 
U.S.  The  City  of  Long  Beach  and  others 
claim  title  to  the  strip  or  portions  thereof 
as  successors  in  interest  of  the  patentee. 
Rancho  Los  Cerritos  Grant  in  California 
(Oct.  17,  1950) 

Land  which  has  been  patented  in  fee  by 
the  Govt,  without  any  reservation  of  min- 
eral rights,  cannot  be  leased  under  the 
Mineral  Leasing  Act. 

Land  within  an  Indian  trust  allotment 
cannot  be  leased  under  the  Mineral  Leas- 
ing Act. 

Where  the  land  desired  by  an  applicant 
for  an  oil  and  gas  lease  is  not  available 
for  leasing  under  the  Mineral  Leasing  Act, 
the  question  of  the  sufficiency  of  the  de- 
scription in  the  application  to  identify  the 
land  is  moot. 

Walter  G.  Davis,  Montana  02182,  A-26307 
(Nov.  7,  1951) 

The  Federal  Govt,  has  established  many 
hundreds  of  townsites  on  the  public  lands, 
and  sold  lots  in  such  townsites  under  con- 
ditions substantially  the  same  as  those 
existing  in  the  City  of  Anchorage,  Alaska, 
and  all  questions  of  title  to  the  streets  and 
alleys  in  such  townsites  have  been  left  for 
determination  by  the  local  authorities,  or 
in  the  courts.  The  same  procedure  should 
be  followed  in  the  case  of  townsites  in 
Alaska. 

Title  to  streets  and  alleys  in  a  Govt, 
townsite  may,  under  certain  conditions, 
vest  in  the  municipality,  in  trust  for  the 
public.  The  matter  of  enacting  such  legis- 
lation for  Alaska  is  within  the  jurisdiction 
of  the  territorial  legislature. 

In  the  absence  of  a  statutory  provision, 
as  indicated,  the  lot  purchasers  become 
the  successors  in  interest  of  the  Govt,  with 
respect  to  the  ownership  of  the  fee  to  the 
center  of  the  streets  and  alleys  abutting  on 
their  respective  holdings  in  the  city  or 
town,  subject  to  the  use  of  the  streets  and 
alleys  for  the  purpose  for  which  they  were 
dedicated. 

No  patent  should  be  issued  to  the  City 
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of  Anchorage,  Alaska,  for  streets  and  alleys 
in  that  City. 

Title  to  Streets  and  Alleys  in  the  City  of 
Anchorage,  Alaska;  Patents  for  the  Streets 
and  Alleys  in  that  City  Should  Not  oe  Is- 
sued (Mar.  16,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Associate  Direc- 
tor of  the  Bur.  of  Land  Management  will 
be  dismissed  where  notice  of  appeal  is  not 
filed  within  30  days  from  service  upon  the 
appellant  of  the  decision  from  which  an 
appeal  is  taken. 

Publication  of  notice  of  sale  for  five 
successive  weeks  is  due  compliance  with 
the  notice  requirement  of  the  public  sale 
statute  where  the  sale  takes  place  not  less 
than  30  days  after  the  first  publication. 

After  patent  on  land  has  issued,  this 
Department  has  no  jurisdiction  to  inquire 
into  and  determine  the  rights  of  one  claim- 
ing land  adversely  to  the  patentee. 

Rose  Tully,  Protestant,  Barney  A.  and  Dol- 
lie  B.  Cornelius,  Patentees.  Los  Angeles 
071636,  Patent  No.  1121161,  A-26719  (Sept. 
9,  1953) 

Land  subject  to  a  first-form  reclamation 
withdrawal  are  not  open  to  mineral  entry 
unless  they  have  been  reopened  to  mineral 
entry  by  the  Secretary  of  the  Interior. 

Lands  included  within  a  power  site  re- 
serve are  not  open  to  mineral  entry  unless 
they  have  been  restored  to  entry  pursuant 
to  sec.  24  of  the  Federal  Power  Act. 

A  mineral  location  made  on  land  in- 
cluded within  a  power  site  reserve  to  its 
restoration  to  entry  for  mining  purposes 
confers  no  rights  upon  the  locator. 

After  public  land  has  been  patented,  the 
Department  has  no  further  jurisdiction 
over  it  and  will  not  make  any  determina- 
tion as  to  the  validity  of  mineral  locations 
made  upon  such  patented  land. 
Harry  A.  Schultz,  et  al,  P-lt011,  P-413/h 
P-4135,  A-26764  (Oct.  26,  1953) 

Patents  for  homesteads  in  Alaska  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1212, 
with  a  typed  insertion  after  the  printed 
words  "pursuant  to  the  act  of  Congress  of" 
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of  the  citation  "May  20,  1862  (12  Stat. 
392),"  to  show  the  basic  statute  pursuant 
to  which  the  claim  was  completed.  The 
words  "and  the  acts  supplemental  thereto" 
follow  in  the  printed  form. 

Patents  for  homestead  in  the  States  per- 
fected either  by  ordinary  or  commutation 
proofs  should  be  prepared  on  Form  4-1003, 
which  contains  printed  text  showing  that 
the  claim  was  completed  pursuant  to  "The 
Act  of  Congress  of  May  20,  1862,  'To  Se- 
cure Homesteads  to  Actual  Settlers  on  the 
Public  Domain,'  and  the  acts  supplemental 
thereto." 

Inasmuch  as  sec.  5596,  R.S.,  had  the  ef- 
fect of  repealing  the  act  of  May  20,  1862, 
and  as  the  provisions  of  that  act,  with 
textual  changes,  were  reenacted  as  a  part 
of  the  Revised  Statutes,  Forms  4-1212  and 
4-1003,  when  reprinted,  should  be  designed 
to  refer  to  or  permit  a  reference  to  the 
present  basic  homestead  lawT,  namely,  Ch. 
5,  Title  32.  of  the  Revised  Statutes,  of  the 
U.S.,  instead  of  to  the  homestead  act  of 
May  20,  1862. 

Whenever  possible,  the  statute  volume 
and  page  citation  for  a  particular  statute 
should  be  given  in  the  patent  form,  instead 
of  the  title  of  the  act.  The  date  of  the  act 
should  be  given  in  all  cases. 
Basic  Statute  to  oe  Cited  in  Patents  for 
Homesteads;  Method  of  Citation  (Oct.  28, 
1953) 

Where  the  Record  of  Patent,  otherwise 
acceptable,  shows  the  printed  word 
"(SEAL),"  in  the  space  reserved  for  the 
Seal  of  the  Bur.  of  Land  Management  (or 
the  General  Land  Office),  there  is  a  re- 
buttable presumption  that  the  original  pat- 
ent wras  properly  sealed. 
Use  and  Disposal  (May  7,  1954) 

When  the  Department  has  issued  a 
patent  to  a  railroad  under  its  grant,  title 
vests  in  the  railroad  and  the  Department 
has  no  further  jurisdiction  over  the 
patented  land  and  must  reject  offers  to 
lease  for  oil  and  gas  covering  such  lands. 

An  unrestricted  patent  to  a  railroad 
under  its  grant  includes  the  title  to  sur- 
face of  the  land  and  the  mineral  deposits 
under  it. 
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A  clause  in  a  patent  of  railroad  grant 
lands  which  purports  to  except  all  mineral 
lands  is  void. 

Sewell  Thomas,  et  al.,  Colorado  07588,  etc., 
A-27016,  A-27106,  A-27113  (Dec.  22,  1954) 

AMENDMENTS 

Amendment  of  Patent.  Held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Peter  F.  Johnson,  Roseourg  012445  "F", 
A-24141  (Feb.  27,  1946) 

An  application  pursuant  to  sec.  2372  of 
the  Revised  Statutes  for  the  amendment 
of  a  patent  covering  a  tract  of  land  not  in- 
tended to  be  entered,  so  that  the  patent 
will  cover  the  tract  intended  to  be  entered, 
will  be  rejected  where  the  applicant  does 
not  submit  evidence  showing  that  every 
reasonable  precaution  and  effort  were  used 
by  the  entryman  to  avoid  the  error  in  the 
entry. 

Harold  K.  Butson,  Mineral  Point  Cash  En- 
try, No.  13955,  A-26285  (Dec.  29,  1951) 

An  application  for  the  amendment  of  a 
patent  to  include  land  which  the  patentee 
did  not  originally  intend  to  enter  is  prop- 
erly rejected  where  the  patent  which  was 
issued  correctly  describes  the  tract  which 
the  patentee  intended  to  enter. 

Where  a  plat  of  resurvey  indicates  that 
less  land  is  included  within  the  boundaries 
of  a  patented  tract  than  was  shown  by  the 
plat  of  original  survey  in  accordance  with 
which  the  patent  was  issued,  the  bounda- 
ries of  the  patented  tract  as  established 
by  the  original  survey,  and  not  the  acreage 
indicated  on  the  plat  of  the  original  sur- 
vey, determine  the  quantity  of  land  which 
was  conveyed  by  the  patent. 
Aloert  Freitag,  Durango  09719,  A-26258 
(Jan.  3,  1952) 

RESERVATIONS 

Mineral  reservation  in  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  railroad  the  expec- 
tant right  to  unknown  minerals.  But  such 
interest  is  covered  by  railroad's  release. 
See  decision  in  A-24070. 

Qualification  in  reservation  that  grantor 
shall  pay  to  the  grantee  market  value  of 
portion  of  surface  used  for  mining;  Govt, 
cannot    require    deed    from    the    railroad 
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without  provision  including  deed  subject 
to  such  qualification. 

No  release  can  be  expected  from  inno- 
cent purchaser. 

Northern   Pacific   Railway    Co.,    Spokane 
018982  "F",  A-24069  (Apr.  9,  1946) 

Mineral  reservation  in  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  the  railroad  the  ex- 
pectant right  to  any  unknown  minerals 
that  might  exist  in  the  lands  conveyed, 
ownership  of  which  minerals  would  there- 
after be  acquired  by  the  company  upon  the 
issuance  of  a  patent  under  the  grant.  But 
such  interest  is  covered  by  the  railroad's 
release.  See  decision  in  A-24070. 
Northern  Pacific  Railway  Co.,  Cass  Lake 
013387  "F",  A-24046  (Apr.  9,  1946) 

Mineral  reservation  in  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  railroad  the  expec- 
tant right  to  unknown  minerals.  But  such 
interest  is  covered  by  railroad's  release. 
See  decision  in  A-24070. 

Qualification  in  reservation  that  grantor 
shall  pay  to  the  grantee  market  value  of 
portion  of  surface  used  for  mining ;  Govt, 
cannot  require  deed  from  the  railroad 
without  provision  making  deed  subject  of 
such  qualification. 

Northern  Pacific  Railway  Co.,  Cass  Lake 
014102  "F",  A-24047   (Apr.  9,  1946) 

Land  in  which  minerals  are  found  be- 
fore the  issuance  of  patent  is  taken  out  of 
the  operation  of  the  grant,  but  minerals 
in  the  land,  not  known  to  exist  at  the  time 
of  the  issuance  of  the  patent,  upon  issu- 
ance of  the  patent  become  the  property  of 
the  patentee. 

Northern   Pacific   Railway    Co.,    Spokane 
015063  "F",  A-24070  (Apr.  9,  1946) 

Agreement  to  purchase  land  rejected 
conditionally. 

Where  a  patent  was  issued  for  249  acres 
of  land  sold  under  the  act  of  May  16,  1930, 
without  a  mineral  reservation  as  to  a  por- 
tion of  the  land,  and  it  was  subsequently 
determined  that  the  patent  covered  an 
amount  of  land  in  excess  of  the  maxi- 
mum acreage  permitted  by  law,  a  recon- 
veyance of  all  the  land  may  be  accepted 
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simultaneously  with  the  issuance  of  a  new 
patent  for  the  authorized  amount  of  land, 
and  a  mineral  reservation  is  not  required 
as  to  the  portion  of  land  included  in  the 
original  patent  without  a  mineral  reserva- 
tion, although  in  the  meantime  it  has 
been  reported  to  be  valuable  for  minerals. 
Squire  E.  Dillon,  Cheyenne  067234  "LD", 
A-25433  (Apr.  5, 1949) 

Oil  and  gas  lease  applications  rejected. 
Motion  filed. 

Applications  for  oil  and  gas  leases  on 
land  patented  in  confirmation  of  Mexican 
land  grants  were  properly  rejected  where 
the  patents  did  not  expressly  reserve  to 
the  U.S.  the  minerals  in  the  land. 
Harold  Toplon,  et  al.,  Los  Angeles  052902- 
29  "N",  A-24673  (Apr.  8, 1949) 

Isolated  Tract  Application. 

The  rejection  of  an  isolated  tract  applica- 
tion was  proper  where  the  land  applied  for 
had  been  included  in  a  patent  issued  to 
the  State  of  California. 
Harold  Smith,  Los  Angeles  069831,  A- 
25722  (Aug.  26,  1949) 

Patent  31  of  Jan.  25,  1896,  to  the  South- 
ern Pacific  R.R.  Co.  conveyed  the  title 
to  the  described  lands  as  shown  on  the 
Reed  Survey  of  1869,  and  did  not  refer  to 
the  Carpenter  Survey  of  1893. 

The  part  of  the  act  of  Mar.  2,  1896, 
which  provides  for  the  confirmation  of 
the  claim  of  "a  bona  fide  purchaser  of 
land  erroneously  patented"  is  inapplicable 
to  a  purchaser  of  land  covered  by  patent 
31. 

Standard  Oil  Co.  of  Calif.,  Sacramento 
032188,  032491,  02551,9,  031,276,  038372,  A- 
25613  (May  2,  1950) 

An  application  for  an  oil  and  gas  lease 
on  land  which  was  patented  in  1892  with- 
out a  reservation  of  the  oil  and  gas  to 
the  U.S.  must  be  rejected. 
Eugene  Morrison,  A-25891  (Aug.  4,  1950) 

Where  land  has  been  patented  with  a 
reservation  of  minerals  and  tunnels  un- 
der the  land  have  been  constructed  by 
a  mineral  lessee  holding  a  lease  under 
the  act  of  Feb.  25,  1920  (30  U.S.C.  181  et 
seq.),  or  the  act  of  Feb.  7,  1927  (30  U.S.C. 


PATENTS  OF  PUBLIC  LANDS— Continued 

RESERVATIONS— Continued 
281),  the  Bureau  may.  without  the  con- 
sent of  the  owner  of  the  surface  or  of 
the  lessee,  grant  rights-of-way  through  the 
tunnels  under  any  applicable  right-of-way 
law,  regardless  of  whether  the  right-of-way 
is  to  be  used  in  connection  with  mining 
or  not. 

Such  rights-of-way  should  not  be  granted 
by  the  Bureau  if  their  use  would  ma- 
terially interfere  with  the  exercise  of  the 
lessee's  rights  under  his  lease. 

Generally,  where  mineral  deposits  are 
owned  separately  from  the  surface,  the 
owner  of  the  mineral  deposits  owns  any 
tunnels  constructed  in  connection  with 
mineral  development  until  the  minerals 
deposits  are  exhausted. 
Iiights-of-Way  in  Patented  Land  Covered 
by  a  Lease  of  Reserved  Minerals  (Apr.  20, 
1951) 

A  free  use  patent  for  materials  issued 
under  the  act  of  July  31,  1947,  43  U.S.C. 
1185-1187,  1946  Ed.,  continues  in  opera- 
tion according  to  its  terms  even  as  against 
a  subsequent  public  land  claim  or  entry 
initiated  subsequent  to  its  issuance  and 
regardless  of  whether  such  claim  or  entry 
has  proceeded  to  patent. 

The  Secretary  has  authority  under  the 
act  of  July  31,  1947,  to  prescribe  regula- 
tions governing  the  duration  of  free  use 
permits.  Such  authority  may  be  exercised 
as  to  affect  the  rights  and  limit  the  full 
possession  of  subsequent  public  land  claim- 
ants or  entrymen. 

The  issuance  of  a  patent  without  a  spe- 
cific reservation  as  to  the  right  of  a  per- 
mittee to  remove  materials  does  not  im- 
pair such  right  since  it  is  reserved  by  law. 

A  free  use  permit  issued  under  the  act 
of  July  31,  1947,  supra,  is  in  the  nature  of 
a  profit  a  prendre  and  is  not  a  mere  rev- 
ocable license. 

Free  Permits  Under  the  Materials  Act  of 
July  31, 191ft  (61  Stat.  691;  $3  U.S.C.  1185) 
(Aug.  27,  1951) 

Lands  which,  before  the  admission  of 
Arizona  to  Statehood,  were  included  with- 
in reclamation  withdrawals  made  pursu- 
ant to  the  act  of  June  17,  1902,  were  appro- 
priated and  reserved  under  the  authority 
of  an  act  of   Congress,   and  so  excepted 
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from  the  grant  of  school  lands  made  by 
the  State  by  sec.  24  of  the  Enabling  Act  of 
June  20,  1910;  and  where  such  land  con- 
tinues to  be  withdrawn,  it  is  not  subject  to 
patent  under  the  act  of  June  21,  1934. 
State  of  Arizona,  Appellant,  Mutual  Citrus 
Products  Co.,  Intervenor.  Arizona  0S906 
A-26767  (Sept.  14,  1953) 

Where  only  a  portion  of  the  lands  in- 
cluded in  an  oil  and  gas  lease  consists  of 
lands  on  which  homestead  patents  have 
issued  containing  a  reservation  of  oil  and 
gas  deposits  to  the  U.S.  under  the  act  of 
July  17,  1914,  the  lessee  may  properly  be 
required  to  furnish  a  bond  covering  all 
the  lands  in  the  lease  and  conditioned  upon 
compliance  with  all  the  terms  of  the  lease. 

Where  an  offer  of  an  oil  and  gas  lease 
was  canceled  and  the  case  closed  because 
of  error  in  failing  to  note  the  filing  of  an 
appeal  from  a  decision  requiring  that  the 
prospective  lessee  file  a  bond,  the  offer 
should  be  reinstated,  subject  to  compliance 
with  the  requirement  that  the  bond  be  filed. 

The  issuance  of  a  lease  to  a  junior  appli- 
cant on  lands  covered  by  a  proper  appli- 
cation filed  previously  by  one  qualified  to 
hold  a  lease  renders  the  lease  subject  to 
cancellation  as  to  the  lands  covered  by 
the  senior  application. 

Where  an  application  for  a  patent  on  an 
oil  shale  placer  claim  conflicts  with  a  pre- 
viously filed  oil  and  gas  lease  application, 
the  lease  application  should  be  suspended 
pending  dispositon  of  the  application  for 
patent. 

D.  Miller,  Colorado  02J50,  A-26768  (Nov. 
12,  1953) 

Where  insufficient  evidence  of  a  sale  of 
land  under  the  Graduation  Act  of  Aug.  4, 
1854,  is  submitted,  the  Department  has  no 
authority  to  issue  a  patent  covering  the 
land  to  a  claimant  appearing  as  a  succes- 
sor in  title  to  the  asserted  purchaser  of 
the  land. 

Mrs.  David  H.   Wright,   BLM  032973,  A- 
26771  (Feb.  19, 1954) 

SUITS  TO  CANCEL 

Where  patents  have  been  issued  without 
mineral  reservations  required  by  applicable 
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law,  the  U.S.  is  at  liberty  to  assert  title 
to  such  minerals  through  any  appropriate 
legal  or  equitable  action  unless  such  action 
is  barred  by  an  applicable  statute  of  limi- 
tations. 

Sec.  8  of  the  act  of  Mar.  3,  1891,  provid- 
ing that  "suits  to  vacate  annual  patents 
hereafter  issued  shall  only  be  brought  with- 
in 6  years  after  the  date  of  the  issuance  of 
such  patents,"  forbids  any  suit,  after  the 
prescribed  period,  which  denies  the  valid- 
ity of  the  patent,  but  does  not  forbid  a 
suit  to  reform  the  patent,  to  secure  a  judi- 
cial construction  thereof  in  the  light  of 
relevant  statutes,  or  to  quiet  title  to  min- 
eral rights  reserved  to  the  U.S.  under  acts 
of  Congress. 

The  said  act  of  Mar.  3,  1891,  cannot  be 
invoked  to  validate  patents  issued  in  vio- 
lation of  the  rights  of  Indian  wards. 
Patents  Inadvertently  Issued  More  Than 
Six  Years  Ago  Without  Mineral  Reserva- 
tion, M-28614  (Oct.  1, 1946) 

Where  the  Superintendent  of  an  Indian 
Agency  is  authorized  by  a  power  of  attor- 
ney executed  by  the  Indian  owners  of  land 
held  in  trust  by  the  U.S.  to  lease  the  land 
on  terms  specifically  fixed  by  the  power  of 
attorney,  an  offer  to  lease  the  land  on 
terms  which  do  not  meet  the  requirements 
of  the  power  of  attorney  cannot  be  con- 
sidered. 

A  power  of  attorney  cannot  be  legally  re- 
voked after  the  power  has  been  validly 
exercised. 

The  Secretary  of  the  Interior  is  author- 
ized to  cancel  a  fee  simple  patent  previ- 
ously issued  to  an  Indian  for  a  public  do- 
main allotment,  and  to  issue  in  lieu  thereof 
a  trust  patent,  where  such  action  is  taken 
for  the  purpose  of  making  the  record  con- 
form to  the  facts  and  the  legal  situation 
found  to  exist  by  a  court  of  competent 
jurisdiction,  and  not  for  the  purpose  of 
striking  down  any  right  vested  in  the  pat- 
entee or  in  his  successors  in  interest. 

The  Indian  owners  of  land  held  in  trust 
by  the  U.S.  for  the  protection  of  the  in- 
terests of  the  Indians. 

The  six-year  statute  of  limitations  re- 
lating to  the  cancellation  of  public  land 
patents  has  no  application  to  the  cancella- 
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tion  of  patents  erroneously  issued  on  In- 
dian trust  lands. 

Gas  and  Oil  Development  Corp.,  Oil  and 
Gas  13221-51,  IA-63  (Dec.  7,  1951) 

Where  land  has  been  patented  by  the 
Department,  the  Department  loses  juris- 
diction over  the  land  and  cannot  there- 
after adjudicate  the  validity  of  mining 
claims  asserted  with  respect  to  the  land. 

Where  the  Department,  contrary  to  the 
principles  of  good  administration,  issued  a 
patent  on  land  to  a  third  party  during  the 
pendency  of  proceedings  to  determine  the 
validity  of  mining  claims  asserted  with 
respect  to  the  land,  the  Department  will 
not  subsequently  take  action  on  behalf  of 
the  mining  claimants  to  effect  the  cancel- 
lation of  the  patent  unless  it  appears  that 
the  claimants  had  discovered  valuable 
mineral  deposits  on  the  land  prior  to  the 
issuance  of  the  patent. 
U.S.  v.  F.  B.  Wheeliv right,  et  ah,  Carson 
City  1931241  19*9486,  1949438,  A-26253 
(Feb.  11,  1952) 

A  land  patent  cannot  be  amended  if  the 
proposed  amendment  would  affect  the 
rights  of  other  persons. 

A  grazing  lease  may  be  canceled  in  order 
to  classify  the  leased  land  and  open  it  for 
desert  land  entry. 

Lee  Hunter,  Contestant,  Nora  V.  Beem  and 
Daniel  Mathews,  Entryman,  Phoenix 
085976,  085977,  A-26313  (May  7,  1952) 

PHOSPHATE  LEASES  AND  PERMITS 
GENERALLY 

Application  for  Reinstatement  of  Phos- 
phate Lease  Application  Denied. 

In  the  absence  of  extraordinary  circum- 
stances, the  Department  will  not  reopen  a 
final  decision  which  an  applicant  has  ac- 
quiesced for  approximately  25  years. 
William  L.  Morris,  Edna  R.  Mikesell, 
Blackfoot  035608  "N",  A-25307  (June  14 
1948) 

The  minimum  expenditure  specified  as 
a  condition  to  the  offer  of  certain  phos- 
phate land  for  competitive  leasing  will  not 
be  reduced  where  the  amount  of  expendi- 
ture required  is  necessary  to  cover  the  cost 
of  driving  a  tunnel  and  equipping  the  lease 
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property  with  adequate  power  and  mini- 
mum operating  equipment. 
Leo     W.     Bach,    Idaho     02233,     A-26424 
(Sept.  3,  1952) 

LEASES 

How  the  United  States  may  effect  the  re- 
moval of  its  property  and  terminate  the 
lease  and  licenses. 

Lease-hold  rights  acquired  by  The  Gird- 
ler  Corporation  from  the  Missouri  Pacific 
Railroad  Co.  and  assigned  to  the  U.S. 

Memorandum    (Sept.  24.  1943) 

Where  an  applicant  for  a  competitive 
phosphate  lease  is  notified  that  a  revision 
of  the  regulations  relating  to  phosphate 
leasing  is  under  contemplation,  that  no 
action  on  his  competitive  application  will 
be  taken  pending  the  issuance  of  the  re- 
vised  regulations  unless  the  application  re- 
quests  such  action,  and  that  if  the  appli- 
cant do<  -  nol  reply  to  the  notice  his  appli- 
cation will  be  rejected  upon  the  effective 
date  of  the  new  regulations,  it  is  proper  to 
reject  the  application  where  the  applicant 
does  not  reply  to  the  notice  and  the  new 
regulations  are  issued. 

Wilford   Williams,   Sr.,   Evanston   024048, 
A  26253    (Aug.  31,  1951  I 

The  successful  bidder  on  a  competitive 
bid  of  .i  phosphate  lease  must  accept  the 
or  forfeit  his  deposit  when  the  offered 
covers  the  land  described  in  the  no- 
tice of  lease  offer  even  if,  when  he  sub- 
mitted his  bid,  he  was  mistaken  as  to  the 
existence  of  a  particular  type  of  phosphate 
deposit  on  the  land. 

J.  D.  Howard  Fertilizer  Co.,  et  al.,  BLM- 
A  918731,  A-26213  (Sept.  20, 1951) 

Applications  for  noncompetitive  phos- 
phate leases  are  properly  rejected  where 
there  is  no  showing  by  the  applicants  that 
further  exploration  of  the  lands  is  neces- 
sary before  development  could  be  reason- 
ably undertaken  and  where  the  report  of 
the  Geological  Survey  indicates  no  need 
for  such  further  exploration. 
Charles  Anderson,  et  al.,  Montana  010893, 
010996,  A-26926  (Aug.  6,  1954) 
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ROYALTIES 

The  proposed  statement  of  objectives  for 
the  Everglades  National  Park  project  ap- 
pears to  be  satisfactory  except  one  point 
which  relates  to  the  clause:  "When  the 
U.S.  shall  have  guaranteed  to  the  State  of 
Florida  the  customary  royalty,  should  the 
U.S.  at  any  time  produce  petroleum,  gas, 
phosphate  or  other  minerals  from  said 
land."  Since  the  Secretary  of  the  Interior 
would  have  no  authority  to  dispose  of  min- 
eral resources  in  park  lands  after  park  has 
been  established,  deed  from  the  State  re- 
leasing to  U.S.  mineral  rights  previously 
reserved  should  contain  an  appropriate 
provision  reserving  to  the  State  the  right 
to  royalties  from  any  minerals  produced 
by  the  U.S. 
Memorandum  (Sept.  19,  1946) 

Under  the  broad  general  powers  vested 
in  the  Secretary  to  prevent  undue  waste 
in  the  mining  of  phosphates,  the  extraction 
and  utilization  of  associated  minerals  may 
be  permitted  and  the  payment  of  royalties 
thereon  required. 

The  broad  provisions  of  the  act  and  the 
lease  governing  the  prevention  of  undue 
waste  constitute  an  adequate  legal  basis 
for  authorizing  the  extraction  and  utiliza- 
tion of  the  associated  minerals. 

Phosphate  (Feb.  18,  1948) 

PITMAN  ACT 

Pittman-Robertson  Act. 

Letter    to   Joseph    O'Mahoney.    (Jan.    30, 
1945) 

Where  lands  for  which  applications  are 
filed  under  the  Pittman  Act  of  Oct.  22, 
1919,  as  amended,  lie  in  the  same  general 
area  as  lands  on  which  underground  water 
in  sufficient  quantities  for  irrigation  pur- 
poses was  discovered  and  which  were 
patented  under  the  act,  and  there  is  rea- 
son to  believe  that  no  new  underground 
water  resources  would  be  discovered,  it  is 
proper  to  conclude  that  the  lands  are  not 
of  the  character  defined  by  that  act. 

Where  lands  were  designated  as  suitable 
for  disposal  under  the  Pittman  Act,  but 
were  subsequently  withdrawn  by  E.O.  No. 
6910,  it  is  a  predicate  for  the  granting  of  a 
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permit  under  the  act  that  the  lands   be 

classified   as   suitable  for   such   use   and 

disposition. 

Bernard  R.  Tarrant,  et  al.,  Nevada  05555, 

etc.,  A-26552  (Nov.  19,  1952) 

POTASH  LANDS 

Soldiers'  additional  homestead  applica- 
tion rejected.  Appeal  from  General  Land 
Oflice. 

Soldiers'  additional  homestead  applica- 
tion denied  where  selected  land  is  covered 
by  potash  lease  and  control  of  surface  by 
person  other  than  lessee  would  interfere 
with  mineral  operations  either  now  or  in 
the  future. 

Under  standard  potash  lease,  lessee  may 
construct  a  fence  to  protect  its  facilities. 
Caswell  8.  Neal,  Las  Cruces  060911,  060912 
"K",  A-24147  (Apr.  9,  1946) 

Aggregate  acreage  held  by  a  person 
under  The  Potash  Leasing  Act  of  Feb.  7, 
1927. 

There  is  no  limitation  on  maximum  num- 
ber of  acres  a  person  may  hold  by  leases 
or  permits  under  Potash  Leasing  Act  of 
Feb.  7,  1927,  except  as  such  limitation  is 
prescribed  by  regulations  of  the  Depart- 
ment of  the  Interior. 

G.  B.  Burnham,  American  Potash  &  Chem- 
ical Corp.,  Letter  (July  15, 1946) 

Applications  for  potassium  prospecting 
permits  rejected. 

1.  Postponement  of  the  consideration  of 
an  appeal  is  a  matter  within  the  discretion 
of  the  Department. 

2.  The  Department  will  not  withhold 
action  on  applications  for  withdrawn  lands 
pending  possible  happening  of  future 
event. 

3.  Filing  of  potash  permit  application 
confers  no  rights  in  the  land  involved  or 
the  minerals  therein. 

4.  Assignment  of  rights  in  advance  of 
issuance  of  prospecting  permit  will  not  be 
considered  unless  and  until  permit  issues. 
G.  E.  Pitts,  Paul  A.  Loiver,  Thomas  H.  T. 
Purman,  J.  C.  Harding,  Jr.,  E.  F.  Steen, 
Salt  Lake  City  062626,  063838,  063509, 
063493,  0636U,  063532  "N",  A-24098,  etc. 
(Nov.  4,  1946) 
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Wolfsohn's  telephone  conversation  of 
Jan.  15,  1947,  re  acreage  limitation  provi- 
sions of  the  potash  regulations  of  this 
Department. 

The  limitations  on  acreage  holdings 
fixed  by  these  regulations  include  indirect 
interests  held  by  persons  through  stock 
holdings  in  corporations  owning  potash 
leases. 

Letter  to  L.  C.  Salter,  Exec.  Vice  Pres.  of 
Associated  Cooperatives,  Inc.  (Feb.  17, 
1947) 

When  a  potash  prospecting  permit  is 
granted,  a  pending  application  from 
another  person  for  a  similar  permit  should 
be  rejected  to  the  extent  that  it  conflicts 
with  the  outstanding  permit. 

Where  an  appeal  from  a  Bureau  deci- 
sion contains  required  information  that 
was  lacking  in  the  original  application  for 
a  potash  prospecting  permit,  the  appeal 
may  be  considered  as  a  new  application  for 
a  permit,  incorporating  by  reference  and 
perfecting  the  previous  application. 
Mrs.  M.  Avelar,  Las  Cruces  062188, 
A-26210  (July  25,  1951) 

It  is  not  sound  policy  to  waive  manda- 
tory requirements  of  regulations  which  are 
as  clear  as  the  drilling  requirements  for 
renewal  of  a  potash  lease.  However,  it  ap- 
pears that  in  this  case  the  permittees 
unable  to  comply  with  the  regulations  be- 
cause of  the  erstwhile  attitude  of  the  De- 
partment on  approval  of  the  assignments. 
In  the  circumstances,  the  Department 
could  appropriately  waive  the  drilling  re- 
quirement as  a  condition  to  granting  ex- 
tension of  the  10  permits. 
Memorandum  (Oct.  7,  1952) 

A  petition  for  the  approval  of  an  assign- 
ment of  a  potash  permit,  which  reserves 
or  creates  overriding  royalty  obligation 
should  not  be  approved  unless,  on  the  basis 
set  forth  in  sec.  194.27a,  Title  43,  CFR, 
they  are  subject  to  reduction  to  not  less 
than  a  total  of  1%  of  the  gross  value  of 
the  output  at  the  point  of  shipment  to  mar- 
ket whenever,  in  the  interest  of  conserva- 
tion, it  appears  necessary  to  do  so  in  order 
to  obtain  the  greatest  ultimate  recovery. 
Emmet  F.  Spencer,  et  al.,  Salt  Lake  071664, 
Utah  02139,  A-26620  (Aug.  13,  1953) 


POTASH  LANDS — Continued 

The  issuance  of  an  order  to  a  potash 
lease  that  plant  effluent  be  diverted  from 
lands  owned  by  the  U.S.  will  be  affirmed 
where  the  record  indicates  that  the  lessee's 
practice  of  discharging  the  effluent  on  cer- 
tain public  lands  drains  brine  from  public 
lands  to  lands  owned  by  the  lessee. 
American  Potash  and  Chemical  Corpora- 
tion, Los  Angeles  087312,  A-27004  (Apr. 
28,  1954) 

POTASSIUM  LEASES  AND  PERMITS 
LEASES 

An  application  for  a  potassium  lease, 
based  upon  the  discovery  of  a  valuable 
deposit  of  potassium  in  the  area  covered 
by  a  prospecting  permit,  is  not  required  by 
statute  or  regulations  to  be  filed  prior  to 
the  expiration  date  of  the  permit,  and  may 
be  filed  within  a  reasonable  period  of  time 
following  the  expiration  of  the  permit. 

Where  a  potassium  permit  expires  by 
operation  of  law  and  thereafter  an  appli- 
cation for  a  lease  based  upon  a  discovery 
under  the  permit  is  filed  by  the  permittee 
and  other  applications  for  potassium  per- 
mits on  the  same  land  are  filed  by  other 
applicants,  the  applications  for  permits 
should  not  be  rejected  pending  the  taking 
of  action  upon  the  application  for  the 
lease. 

Vance  G.  Kinahan.  Josephine  /.'.  Kinahan, 
New  Mexico  07080,  07078,  Las  Cruces 
065273,  A-26510,  511  (Dec.  2, 1952) 

A  potassium  lessee  who  holds  the  maxi- 
mum acreage  under  subsec.  (a)  of  sec. 
194.26  of  the  regulations  governing  potas- 
sium leases  and  permits  may  acquire  addi- 
tional acreage  under  subsec.  (b)  of  the 
section  without  competitive  bidding,  if  he 
satisfies  all  of  the  requirements  of  sub- 
sec.  (b). 

Potassium  Leasing  Regulations,  M-36204 
(Feb.  15,1954) 

PERMITS 

Applications  for  oil  and  gas  lease 
and  for  potassium  prospecting  permits 
rejected. 

Arthur  C.  Fisher,  SLC  0639Jt2  "AT,  063669, 
06Jf156,  Howard  P.  Dean,  James  W.  Martin, 
A-24117  (Mar.  14, 1946] 
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Applications  for  potassium  prospecting 
permits  rejected. 

1.  The  GLO  is  not  required  to  grant  a 
hearing  on  an  application  for  a  prospect- 
ing permit. 

2.  The  Department  ordinarily  does  not 
consider  requests  for  oral  hearing  on  ap- 
peal until  after  written  briefs  and.  argu- 
ments are  submitted. 

3.  The  filing  of  a  potassium  prospecting 
permit  confers  no  vested  rights  in  the  land 
or  minerals  involved. 

4.  The  withdrawal  of  lands  for  classi- 
fication does  not  defeat  the  purposes  of 
and  is  not  contrary  to  the  Mineral  Leasing 
Act. 

Cane  Creek  Oil  Co.,  Walter  E.  Anderson, 
Arthur  C.  Fisher,  Howard  P.  Dean,  Salt 
Lake  City  063235-6-7-8,  A-24104  (Nov.  8, 
1946) 

Sodium  and  potassium  prospecting  per- 
mit applications  rejected.  Appeal  from  the 
General  Land  Office. 

Filing  of  prospecting  permit  application 
confers  no  such  rights  as  will  prevail 
against  a  withdrawal  even  though  the 
withdrawal  be  made  subject  to  valid  exist- 
ing rights. 

James  M.  Conlon,  SLC  063488  "N",  A-24498 
(Dec.  31, 1946) 

Potassium  prospecting  permit  applica- 
tion rejected. 

Potassium  prospecting  permit  applica- 
tion :  decisions  in  Cane  Creek  Oil  Company 
(A-24104,  Nov.  8,  1946),  and  Utah  Mag- 
nesium Corp.  (A-24349,  24351,  24353, 
Sept.  11,  1946)  followed. 
Claude  D.  Crowell  and  Rudolph  H. 
Schwarzkopf,  Salt  Lake  064049  "N",  A- 
24492  (Jan.  27,  1947) 

Applications  for  Potassium  Prospecting 
Permits. 

Public  Land  Order  No.  370,  May  21, 
1947,  revoked  Order  No.  256,  among  others, 
and  became  "*  *  *  effective  immediately 
so  as  to  permit  the  issuance  of  mineral 
prospecting  permits  and  leases  upon  ap- 
plications which  were  filed  prior  to  the 
dates  of  the  respective  withdrawals  and 
which  are  still  pending  in  the  Bur.  of  Land 


POTASSIUM  LEASES  AND  PERMITS— 
Continued 
PERMITS— C  ontinued 
Management  *  *  *."    By    virtue    of    the 
timely  appeals  and  motions  for  rehearing 
filed  in  each  of  these  cases,  the  applications 
have  not  been  finally  rejected  but  are  still 
pending. 

G.  E.  Pitts,  et  al.,  Salt  Lake  City  062626, 
et  al.,  James  M.  Conlon,  Salt  Lake  City 
063488,  A-24098,  et  al.  (June  11,  1947), 
A-24498  (June  11, 1947) 

Filing  of  a  potassium  permit  applica- 
tion vests  no  rights  in  the  applicant  to  the 
land  or  the  minerals  therein  and  it  is 
within  the  discretion  of  the  Secretary 
whether  such  a  permit  shall  be  issued. 

A  prospecting  permit  might  be  issued  if, 
at  the  time  of  filing  application  therefor, 
the  land  was  not  known  to  be  within  the 
geologic  structure  of  a  producing  oil  and 
gas  field  even  though  prior  to  such  issuance 
the  land  was  known  to  be  on  the  structure. 

The  applicant  is  entitled  to  a  permit 
although  no  decision  has  been  found  for 
holding  that  a  potassium  permit  may  be 
issued  on  an  application  filed  prior  to  the 
date  when  the  land  was  known  to  contain 
potassium  in  commercial  quantities. 
Potassium  Permit  Application,  Las  Cruces 
061864   (Mar.  31,  194S) 

Holder's  application  was  filed  Nov.  17, 
1937.  During  1943^4  it  became  known  that 
sees.  10  and  22  contain  commercial  de- 
posits of  potassium.  The  full  rule  in  this 
regard  is  set  forth  in  departmental  de- 
cision A-24112,  June  20,  1946,  "A  deter- 
mination of  the  mineral  character  of  the 
land  sought  by  an  applicant  is  to  be  made 
as  of  the  time  when  the  applicant  has 
done  all  things  properly  required  of  him." 

In  Holder  and  Hull  cases,  it  is  apparent 
from  the  face  of  applications  there  was  no 
compliance  with  certain  regulations  in 
force  at  time  of  filing  of  applications  and 
until  discovery  of  potassium  on  sees.  10 
and  22  (43  CFR  194.7  (e),  (f)  and  (g)). 
Applications  oy  Theresa  Holder  and  C.  G. 
Hull  for  Potassium  Prospecting  Permit; 
Las  Cruces  048522  and  055347  (June  4, 
1948) 

Sodium  prospecting  permits  canceled 
and  application  for  sodium  prospecting 
permit  rejected. 
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Sodium  permits  are  issued  under  the 
act  of  Feb.  25,  1920,  as  amended  by  the 
act  of  Dec.  11,  1928,  which  authorizes  the 
issuance  of  sodium  prospecting  permits 
and  the  development  of  potassium  under  a 
sodium  lease,  makes  no  exception  as  to 
lands  in  Searles  Lake  Area,  Calif.  The 
potassium  leasing  act  of  Feb.  7,  1927, 
which  authorizes  the  issuance  of  potas- 
sium permits,  prohibits  the  issuance  of  a 
potassium  prospecting  permit  on  lands  in 
and  adjacent  to  Searles  Lake.  The  result 
of  this  legislation,  in  the  light  of  its  legisla- 
tive history,  is  as  follows  with  respect  to 
the  issuance  of  potassium  and  sodium  per- 
mits and  leases  on  the  lands  in  and  ad- 
jacent to  Searles  Lake 

(a)  The  issuance  of  potassium  prospect- 
ing permits  is  not  authorized,  but  potas- 
sium leases  may  be  issued. 

(b)  A  potassium  lease  may  include  a 
covenant  permitting  the  development  by 
the  lessee  of  compounds  of  sodium  and 
other  associated  minerals. 

(c)  The  issuance  of  sodium  prospecting 
permits  is  authorized  as  to  lands  not  known 
to  contain  sodium. 

(d)  Sodium  leases  may  be  issued  for 
lands  known  or  found  to  contain  sodium. 
A  sodium  lease  authorizes  the  mining  and 
sale  of  potassium  compounds  as  a  by- 
product. 

(e)  The  issuance  of  potassium  leases 
and  sodium  prospecting  permits  and  leases 
is  committed  to  the  discretion  of  this 
Department. 

When  the  land  applied  for  is  prospec- 
tively more  valuable  for  potassium  than 
for  sodium,  it  is  the  policy  of  the  Depart- 
ment to  authorize  the  taking  of  potassium 
only  under  the  potassium  law.  Any  sodium 
can  be  taken  under  a  potassium  lease. 
Frank  M.  Darrow,  Sacramento  037736 
037879,  037912  "tf»,  A-25185  (June  9, 
1948) 

An  application  for  a  potassium  prospect- 
ing permit  will  be  rejected  when  the  land 
applied  for  appears  to  contain  commercial 
deposits  of  potassium. 
LeResse  Pollard,  Las  Cruces  065483 
"ADM",  A-25690  (June  24,  1949) 


POTASSIUM  LEASES  AND  PERMITS— 
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An  application  for  the  extension  of  a 
potassium  prospecting  permit  should  be 
denied  where  the  permittee  has  not  drilled 
a  test  well  on  the  permit  area  during  the 
two-year  period  for  which  the  permit  was 
granted,  as  required  by  the  regulation. 
Fred  Ludlow,  Las  Cruces  0-1,9939,  A-25840 
(June  5,  1950) 

An  application  for  the  extension  of  a 
potassium  prospecting  permit  must  be  re- 
jected where  a  test  well  was  not  drilled  on 
the  permit  area  during  the  two-year  period 
for  which  the  permit  was  granted,  as  re- 
quired by  the  regulations. 
Helen  B.  Hill,  Las  Cruces  060072,  A-25860 
(June  5,  1950) 

An  application  for  a  potassium  prospect- 
ing permit  must  be  rejected  where  the  land 
applied  for  is  included  in  outstanding  per- 
mits. 

Charles  H.  Harris,  New  Mexico  02217,  A- 
25917  (Nov.  7,  1950) 

The  approval  of  an  assignment  of  a 
potassium  prospecting  permit  is  subject 
to  the  discretion  of  the  Secretary. 

When  the  Dept.  of  Justice  is  of  the 
opinion  that  approval  of  assignments  of 
potassium  prospecting  permits  is  likely  to 
result  in  a  situation  inconsistent  with  the 
antitrust  laws,  the  assignments  will  not 
be  approved. 

Frank  Archibald,  et  al.,  American  Potash 
&  Chemical  Corp.,  A-26242  (July  17,  1951) 

An  application  for  the  extension  of  a 
potassium  prospecting  permit  should  be  de- 
nied where  the  permittee  has  not  drilled 
an  adequate  test  well  on  the  permit  area 
during  the  two-year  period  for  which  the 
permit  was  issued. 

An  incomplete  well  which  was  in  the 
process  of  being  drilled  at  the  time  when 
the  primary  term  of  a  potassium  permit 
expired  would  not  qualify  as  an  "adequate 
test  well." 

Kansas  City  Testing  Laboratory,  Las 
Cruces  065272,  065274,  A-26308  (Jan.  30, 
1952) 

Where  assignments  of  potassium  pros- 
pecting  permits   were    not   approved   be- 
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cause  of  the  opinion  of  the  Dept.  of  Justice 
that  approval  of  the  assignments  was  likely 
to  result  in  a  situation  inconsistent  with 
the  antitrust  laws,  and  the  Dept.  of  Justice 
thereafter  takes  a  contrary  view,  the  pre- 
vious conclusion  of  that  Department  is  no 
longer  a  proper  basis  for  refusing  to  ap- 
prove the  assignments. 
Frank  Archibald,  et  al.,  American  Potash 
&  Chemical  Corp.,   (On  Reconsideration), 
Las  Cruces  068496,  etc.,  A-26242  (Aug.  5, 
1952) 

An  application  for  a  potassium  lease, 
based  upon  the  discovery  of  a  valuable 
deposit  of  potassium  in  the  area  covered 
by  a  prospecting  permit,  is  not  required 
by  statute  or  regulations  to  be  filed  prior 
to  the  expiration  date  of  the  permit,  and 
may  be  filed  within  a  reasonable  period 
of  time  following  the  expiration  of  the 
permit. 

Where  a  potassium  permit  expires  by 
operation  of  law  and  thereafter  an  applica- 
tion for  a  lease  based  upon  a  discovery 
under  the  permit  is  filed  by  the  permittee 
and  other  applications  for  potassium  per- 
mits on  the  same  land  are  filed  by  other 
applicants,  the  applications  for  permits 
should  not  be  rejected  pending  the  tak- 
ing of  action  upon  the  application  for  the 
lease. 

Vance  G.  Kinahan,  Josephine  E.  Kinahan, 
New  Mexico  07080,  07078,  Las  Cruces 
065273,  A-26510,  511  (Dec.  2,  1952) 

A  potassium  prospecting  permit  can  only 
be  extended  for  a  maximum  period  of  two 
years. 

Maude  Edwards,  Las  Cruces  055354,  A- 
26520  (Dec.  3, 1952) 

The  decision  of  the  Bur.  of  Land  Man- 
agement which  canceled  the  prospective 
permits  were  proper  for  the  fact  that  each 
of  the  permits  states  that  the  permit  is  ef- 
fective for  two  years,  and  that  exploratory 
work  is  to  be  prosecuted  by  core  drilling 
by  the  best  known  methods,  and  the  two 
years  have  elapsed. 

Frank  Jones,   H.   A.   Hicks,   Las    Cruces 
061410,  061415,  A-26521,  522  (Dec.  5,  1952) 
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An  application  for  a  potassium  prospect- 
ing permit,  filed  before  cancellation  of  a 
previous  permit  covering  the  same  land 
is  noted  on  the  records  of  the  District 
Land  Office,  will  be  rejected  even  though 
the  previous  permit  had  already  expired 
at  the  time  of  filing. 

Gladys  Cossitt,  New  Mexico  0369,  A-26617 
(Apr.  20,  1953) 

An  application  for  a  potassium  prospect- 
ing permit  that  is  filed  before  the  cancel- 
lation of  a  previous  permit  is  noted  on  the 
tract  books  at  the  local  land  office  must 
be  rejected. 

Margaret  Gass,  New  Mexico  02588,  A-26737 
(June  26,  1953) 

A  potassium  lessee  who  holds  the  maxi- 
mum acreage  under  subsec.  (a)  of  sec. 
194.26  of  the  regulations  governing  potas- 
sium leases  and  permits  may  acquire  addi- 
tional acreage  under  subsec.  (b)  of  the 
section  without  competitive  bidding,  if  he 
satisfies  all  of  the  requirements  of  subsec. 

(b). 

Potassium  Leasing  Regulations,  M-36204 

(Feb.  15,  1954) 

An  application  for  a  potassium  prospect- 
ing permit  is  properly  rejected  where  the 
land  applied  for  is  covered  by  an  outstand- 
ing permit. 

Land  included  in  a  potassium  permit 
is  open  for  further  filing  immediately  upon 
the  notation  of  the  cancellation  of  the  per- 
mit in  the  records  of  the  Land  Office. 
Roy  Bazell  Loftin,  New  Mexico  012100,  A- 
26918  (Feb.  17,1954) 

An  application  for  a  prospecting  permit 
will  be  rejected  when  the  land  applied  for 
is  known  to  contain  commercial  deposits 
of  potassium. 

Where  lands  applied  for  under  potas- 
sium lease  application  are  known  to  con- 
tain valuable  potassium  deposits,  a  lease 
may  be  offered  only  by  competitive  bidding. 
Max  Y.  Seaton,  Evanston  022099,  A-26985 
(Oct.  7,  1954) 

An  application  for  a  potassium  prospect- 
ing permit  that  is  filed  before  the  cancel- 
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lation  of  a  previous  permit  is  noted  on  the 
tract  books  at  the  local  land  office  must 
be  rejected. 

Howard  L.   Grace,   Utah   01262,  A-27026 
(Dec.  31,  1954) 

ROYALTIES 

A  petition  for  the  approval  of  an  assign- 
ment of  a  potash  permit,  which  reserves 
or  creates  overriding  royalty  obligation 
should  not  be  approved  unless,  on  the  basis 
set  forth  in  sec.  194.27a,  Title  43  CFR,  they 
are  subject  to  reduction  to  not  less  than  a 
total  of  1%  of  the  gross  value  of  the  output 
at  the  point  of  shipment  to  market  when- 
ever, in  the  interest  of  conservation,  it  ap- 
pears necessary  to  do  so  in  order  to  obtain 
the  greatest  ultimate  recovery. 
Emmet  F.  Spencer,  et  al.,  Salt  Lake  01166/f, 
Utah  02739,  A-26620  (Aug.  13,  1953) 

POWEE 

GENERALLY 

Interrelated  Jurisdiction  of  the  Federal 
Power  Commission  and  the  Interior  De- 
partment with  respect  to  Power. 
Solictor's    Opinion,    M-33929a     (Feb.    26, 
1945) 

Discussion  of  extent  of  control  of  Na- 
tional Park  Service  over  installation  of 
power  transmission  lines  along  State  high- 
ways where  they  cross  the  Natchez  Trace 
Parkway  in  Mississippi.  Where  construc- 
tion of  a  new  power  line  along  such  cross- 
ings is  proposed,  we  think  it  could  be  rea- 
sonably contended  that  the  overhead  line 
would  interfere  more  than  necessary  with 
the  proper  use  of  the  Parkway,  and  the 
U.S.  could  insist  that  the  line  be  placed 
underground. 
Memorandum  (July  30,  1946) 

Consolidation  of  certain  financial  opera- 
tions under  the  authority  of  the  Reorga- 
nization Act  of  1945— provide  for  pooling 
of  power  revenues  and  assignment  for  re- 
payment purposes  to  such  pool  of  power 
resources  of  irrigation  costs  on  individual 
projects 

Memorandum  (Nov.  12,  1946) 


POWER — Continued 

GENERALLY — Continued 

There  is  authority  for  the  rejection  of  a 
defense  that,  because  of  a  prior  action 
against  San  Francisco  to  permit  the  U.S. 
to  maintain  a  suit  for  an  accounting  of  the 
power  revenues  under  the  1925  contract 
with  the  Pacific  Gas  &  Electric  Co.,  would 
be  in  disregard  of  the  rule  against  splitting 
a  cause  of  action.  It  is  not  unlikely  that 
such  a  suit  would  be  dismissed  either  on 
the  ground  of  multiplicity  of  suits  or  an 
abandonment  of  the  right  to  an  accounting. 

While  in  some  circumstances  a  grantee 
of  Federal  lands  under  a  statute  contain- 
ing restrictions  may  be  required  to  account 
to  the  U.S.  for  profits  derived  through  dis- 
regard of  the  restrictions,  it  is  most  prob- 
able that  this  doctrine  would  be  extended 
to  require  San  Francisco  to  account  for 
the  power  revenues  in  question. 

The  success  of  a  suit  against  San  Fran- 
cisco for  an  accounting  appears  to  be  so 
conjectural  that  its  institution  would  not 
be  warranted. 

Possible  Suit  Against  San  Francisco  for 
an  Accounting  Under  the  Raker  Act, 
M-34775  (Dec.  8, 194S) 

The  object  of  the  Central  Valley  Project 
steam-electric  power  plant  is  to  firm  up  the 
secondary  energy  produced  or  produceable 
at  the  Centra]  Valley  Project's  hydroelec- 
tric plants  at  the  Shasta  and  Keswick 
Dams.  The  construction  of  a  steam  plant 
as  a  part  of  the  project  was  authorized  by 
the  act  of  Aug.  26,  1937  (50  Stat.  844,  850), 
which  reauthorized  the  project.  The  Cen- 
tral Valley  Project  steam  plant  presents  no 
considerations  differing  from  those  perti- 
nent to  the  transmission  lines  involved  in 
the  Ashwander  case,  supra,  which  were 
held  to  be  within  the  constitutional  au- 
thority of  the  U.S.  to  acquire. 
Authorization  of  Central  Valley  Project 
Steam  Plant  (May  12,  1949) 

Par.  v  of  43  CFR  245.21  provides  that  an 
applicant  for  a  right-of-way  for  construc- 
tion of  an  electrical  transmission  line 
across  land  administered  by  this  Depart- 
ment, must  file  a  stipulation  wThich  would 
permit  an  agency  of  the  Govt,  to  intercon- 
nect its  transmission  facilities  with  the 
line  for  which  the  permit  is  requested. 


867 


POWER — Continued 

GENERALLY— Continued 

Certain  western  public  utilities  compa- 
nies objected.  Their  objections  were  as 
follows : 

The  Secretary  is  not  legally  authorized 
to  require  such  a  stipulation  as  it  grants 
less  than  an  easement. 

Some  companies  with  advance  permis- 
sion to  begin  construction  had  completed 
their  lines  and  contend  that  par.  v  should 
not  be  retroactively  applicable. 

All  companies  contend  that  the  language 
was  too  general. 

The  Solicitor  recommended  that  par.  v 
be  amended. 

Right-of-Way  for  Power  Lines  Across  Pub- 
lic Land  (June  15,  1949) 

On  a  motion  for  further  hearing  after 
Commissioner's  order  of  July  13,  1949,  the 
following  issues  are  presented. 

1.  Does  El  Paso  have  enough  gas  to  meet 
the  additional  demands  on  its  system? 

2.  Are  the  service  agreements  of  El  Paso 
consistent  with  the  Commission's  rules 
with  respect  to  tariffs? 

3.  Is  it  economically  feasible  for  El  Paso 
to  expend  the  money  necessary  for  con- 
struction of  facilities  necessary  to  consum- 
mate the  proposed  project? 

4.  Should  El  Paso  be  required  to  adjust 
its  plan  of  financing? 

5.  Should  the  amount  above  cost  paid  to 
its  affiliate  Western  Natural  Gas  Co.  for 
transfer  of  property  be  charged  to  earned 
surplus? 

6.  Should  El  Paso  and  Pacific  each  file 
common  carrier  rate  schedules  for  carriage 
of  gas  through  their  pipeline  systems? 

1.  Yes. 

2.  Can  be  decided  in  rate  proceedings 
for  El  Paso  now  before  the  Commission. 

3.  Yes. 

4.  El  Paso's  financial  plan  must  con- 
form to  the  Commission's  requirements 
which  will  require  some  changes. 

5.  Any  excess  over  actual  cost  paid  to 
El  Paso's  affiliate  must  be  charged  to 
earned  surplus. 

6.  El  Paso  and  Pacific  Gas  Co.  have 
right-of-way  permits  issued  by  the  Secre- 
tary of  the  Interior.  Specific  obligations 
may  be  imposed  by  the  Secretary  to  any- 
one holding  such  permits  under  the  Leas- 
ing Act. 
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The  Secretary  required  the  above 
companies  to  file  rate  schedules.  In  con- 
sidering the  rate  schedules  it  would  seem 
that  "public  convenience  and  necessity" 
would  be  better  served  by  El  Paso's  use  of 
their  systems  pipelines  than  by  allocating 
a  portion  to  Interstate  Gas  Co.  for  its 
services. 

San  Juan  Pipe  Line  Co.,  El  Paso  Natural 
Gas  Co.,  Pacific  Oas  and  Electric  Co., 
Opinion  No.  191  (July  14,  1950) 

Where  a  power  company  was  granted 
permission  to  construct  a  power  line  over 
Govt-owned  land  in  advance  of  the  filing 
of  an  application  for  a  formal  permit,  and 
built  the  line  before  the  formal  applica- 
tion was  filed,  and  where,  during  the  in- 
terim between  the  construction  of  the  line 
and  the  filing  of  the  formal  application,  the 
departmental  regulations  were  revised  so 
as  to  require  persons  receiving  permits  to 
agree  to  assume  substantial  obligations 
not  previously  required,  the  new  require- 
ments will  not  be  imposed  upon  the 
company. 

Georgia  Power  Company,  Right-of-Way 
Application,  Misc.  25287,  A-25834  (Sept. 
12,  1950) 

Where  an  applicant  for  a  transmission 
line  right-of-way  files  a  stipulation  re- 
questing a  waiver  of  the  conditions  em- 
bodied in  pars,  (w)  (x)  and  (y)  of  43 
CFR  245.21  on  the  ground  that  the  para- 
graphs are  not  legal  regulations  and  the 
applicant  at  the  same  time  accepts  the 
paragraphs  under  protest,  it  is  not  neces- 
sary to  rule  separately  on  the  request  for 
a  waiver  and  then  wait  for  further  action 
by  the  company  before  ruling  upon  the 
acceptability  of  the  stipulation  filed  under 
protest. 

The  Secretary  of  the  Interior  has 
authority  to  impose  the  conditions  em- 
bodied in  pars,  (w)  (x)  and  (y)  of  43 
CFR  245.21  among  the  terms  and  condi- 
tions required  to  be  agreed  to  by  all  appli- 
cants for  rights-of-way  for  transmission 
lines  across  lands  under  the  control  of  this 
Department. 

Where  an  applicant  attempts  to  file 
under  protest  the  stipulation  required  by 
43   CFR   245.21   from   all   applicants   for 


868 

POWER— Continued 

GENERALLY— Continued 
transmission  line  rights-of-way,  his  appli- 
cation will  be  rejected. 
Pacific  Gas  &  Electric  Co.,    Sacramento 
041155-6,  041397,  A-26236  (Dec.  27,  1951) 
All  of  the  Federal  laws  cited  herein  give 
preference  to  citizens  or  to  public  bodies 
and   cooperatives   in   sale   of   water    and 
power  or  in  the  issuance  of  licenses. 
Preference  to  Citizens— Water  and  Pair,  r 
(Sept.  19, 1952) 

DEVELOPMENT  AND  SALE 

Concerning  authority  of  the  Secretary 
of  the  Interior  under  sec.  5,  Flood  Control 
Act  of  Dec.  22,  1944  (58  Stat.  887,  890),  to 
acquire  or  construct  steam  generating 
plant,  etc.,  for  use  in  connection  with  the 
sale  or  other  disposition  by  the  Secretary 
of  surplus  electric  power  and  energy  gen- 
erated at  reservoir  projects  under  the  con- 
trol of  the  War  Department. 
Letter  to  Charles  D.  Curran,  Bureau  of  the 
Budget  (Nov.  16,  1945) 

A  valid  mining  claim  cannot  be  located 
on  land  reserved  for  a  power  site  under 
the  Federal  Power  Act,  unless  the  Federal 
Power  Comm.  has  determined  that  the 
value  of  the  land  for  the  purposes  of  power 
development  will  not  be  adversely  affected 
by  such  location. 

Oscar     EawUnson,      Spokane      1988012, 
A-25526  (Jan.  17,  1949) 

Validity  of  rate  schedule  depends  upon 
the  provisions  of  the  Fort  Peck  Project 
Act  and  the  Flood  Control  Act  of  1944  per- 
taining to  the  use  of  receipts  from  the 
sale  of  power.  Dams  under  the  jurisdic- 
tion of  the  Dept.  of  Defense  must  be 
deposited  into  the  Treasury  as  miscellane- 
ous receipts.  The  proposed  schedule  does 
not  provide  for  that  properly.  Legislation 
will  be  necessary  before  the  proposed  rate 
schedule  could  be  put  into  effect. 

Criticism  of  the  language  of  the  report 
on  the  proposed  rate  schedule  follows. 

Concluding  paragraph  asks  why,  if  we 
charge  irrigation  units  for  power,  should 
we  not  charge  the  Army? 
Report  on  Proposed  Rate  Schedules  for 
Missouri  River  Basin  Project,  Department 
of  the  Interior,  Bureau  of  Reclamation, 
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Regions   VI   and   VII,   Washington,   D.C., 
April  4, 1949  (Apr.  26, 1949) 

Under  the  contract  of  Apr.  7,  1939,  as 
amended  by  the  contract  of  July  10,  1942, 
the  District's  part  of  the  cost  of  the  Parker 
Power  Plant  and  incidental  works,  as  de- 
fined in  Art.  II,  does  not  include  as  an 
item  of  cost  interest  during  construction,  I 
and  in  applying,  under  Art  12,  the  sum  of 
$75  per  day  for  each  generating  unit  as  a 
credit  to  amortization  with  interest  at 
the  rate  of  4%  per  annum  the  interest 
is  to  be  computed  as  simple  interest  from 
the  dates  when  Units  3  and  4  were  placed 
in  regular  operation. 

Contracts  dated  Feb.  10,  1933,  Sept.  29, 
1930,  Apr.  7,  1939,  and  July  10,  1942,  are 
summarized. 

All  attorneys  who  studied  this  matter 
agreed  there  is  no  occasion  or  warrant 
for  the  computation  of  compound  interest. 
In  none  of  the  contracts  is  there  a  state- 
ment that  the  cost  of  construction  shall 
include  a  component  for  interest  during 
construction. 

Bui-cm  correspondence  dated  Sept.  15, 
1938,  from  Chief  Engineer  to  the  District 
Counsel,  subject — Sale  of  Electric  Energy 
to  Salt  River  Valley  Users  Assn.  and  Cen- 
tral Arizona  Light  and  Power  Co. — Parker 
Dam  project  .-talcs  that  of  the  new  power 
revenues  received  there  would  be  a  50-50 
division.  The  first  part  to  be  applied  on 
repayment  of  the  Govt's,  part  of  the  invest- 
ment in  the  power  plant  and  the  other 
half  to  be  applied  to  amortization,  with 
interest  at  3^2 %  per  annum,  of  the  part 
of  the  investment  in  the  power  statement 
plant  allocated  to  the  District.  From  the 
revenue  figures,  the  interest  figure  and 
time  interval  stated,  it  is  apparent  that 
what  was  in  the  mind  of  the  Chief  Engi- 
neer and  what  was  subsequently  incorpo- 
rated in  the  contract  was  amortization 
of  the  District's  share  of  the  cost,  with 
interest  beginning  when  power  revenues  be- 
came available. 

For  purposes  of  amortization,  the  inter- 
est would  commence  when  the  amortiza- 
tion commenced  and  the  contract  must  be 
so  constructed. 

Interest  During   Construction   Under   the 
Supplemental    Contract    for    Division    of 
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Power  Revenues  at  Parker  Dam,  Dated 
July  10,  1942,  Between  the  U.S.  and  the 
Metropolitan  Water  District  of  Southern 
Calif.  (Symbol  and  No.  Ilr-712)  — Parker 
Dam  Project  (July  26,  1949) 

Where  a  statute  imposes  a  duty  upon 
an  administrative  officer,  it  carries  with 
it,  by  implication,  the  authority  to  take  all 
reasonable  measures  necessary  to  the  ef- 
fectuation of  the  prescribed  activity ;  and, 
therefore,  the  Department  of  the  Interior 
has  implied  authority  under  sec.  5  of  the 
Flood  Control  Act  of  1944  to  conduct 
studies  on  power  marketing  in  those  areas 
respecting  which  the  Army  Engineers  are 
conducting  surveys  looking  toward  pos- 
sible reservoir  developments. 

The  Department  of  the  Interior  is  ex- 
pressly authorized  by  sec.  3  of  the  Flood 
Control  Act  of  1917  to  assign  representa- 
tives to  assist  the  Army  Engineers  in  the 
study  and  examination  of  watersheds  for 
flood  control  purposes. 

The  Department  of  the  Interior  has  stat- 
utory authority  to  conduct  a  study  of  the 
marketing  of  electric  power  in  the  New 
England-New  York  area. 
Power  Study  in  the  Neio  England-New 
York  Area,  M-36080  (May  16,  1951) 

All  of  the  Federal  laws  cited  herein 
give  preference  to  citizens  or  to  public 
bodies  and  cooperatives  in  sale  of  water 
and  power  or  in  the  issuance  of  licenses. 
Memorandum  (Sept.  19,  1952) 

PARTICULAR  PROJECTS 

Extent  of  control  which  the  NPS  might 
exercise  over  the  installation  of  power 
transmission  lines  along  State  highways 
where  they  cross  the  Natchez  Trace  Park- 
way in  Mississippi. 
Memorandum  (Oct.  22,  1945) 

The  Federal  Govt,  does  not  own  or  have 
jurisdiction  over  Wainwright  Avenue  in 
Gettysburg  National  Military  Park.  Per- 
mission to  construct  a  power  line  across  it 
will  have  to  be  obtained  from  the  local 
road  authorities. 
Memorandum  (Dec.  13,  1945) 
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Proposal  by  the  Army  Engineers  to  con- 
struct a  pipeline  and  power  transmission 
line  across  the  Otowi  section  of  Bandelier 
National  Monument. 

The  matter  should  be  determined  by  the 
Secretary.  Application  and  maps  should  be 
transmitted  to  the  Secretary  of  the  Interior 
through  the  Secretary  of  War. 
Memorandum  (Mar.  28,  1946) 

Under  the  contract  of  Apr.  7,  1939,  as 
amended  by  the  contract  of  July  10,  1942, 
the  District's  part  of  the  cost  of  the  Parker 
Power  Plant  and  incidental  works,  as  de- 
fined in  Art.  II,  does  not  include  as  an 
item  of  cost  interest  during  construction, 
and  in  applying,  under  Art.  12,  the  sum  of 
$75  per  clay  for  each  generating  unit  as  a 
credit  to  amortization  with  interest  at  the 
rate  of  4%  per  annum  the  interest  is  to 
be  computed  as  simple  interest  from  the 
dates  when  Units  3  and  4  were  placed  in 
regular  operation. 

Contracts  dated  Feb.  10,  1933,  Sept.  29, 
1936,  Apr.  7,  1939,  and  July  10,  1942,  are 
summarized. 

All  attorneys  who  studied  this  matter 
agreed  there  is  no  occasion  or  warrant  for 
the  computation  of  compound  interest.  In 
none  of  the  contracts  is  there  a  statement 
that  the  cost  of  construction  shall  include 
a  component  for  interest  during  construc- 
tion. 

Bureau  correspondence  dated  Sept.  15, 
1938,  from  Chief  Engineer  to  the  District 
Counsel,  subject — Sale  of  Electric  Energy 
to  Salt  River  Valley  Users  Assn.  and  Cen- 
tral Arizona  Light  and  Power  Co. — Parker 
Dam  project  states  that  of  the  new  powei 
revenues  received  there  would  be  a  50-50 
division.  The  first  part  to  be  applied  on  re- 
payment of  the  Govt's,  part  of  the  invest- 
ment in  the  power  plant  and  the  other 
half  to  be  applied  to  amortization,  with 
interest  at  3%%  per  annum,  of  the  part  of 
the  investment  in  the  power  statement 
plant  allocated  to  the  District.  From  the 
revenue  figures,  the  interest  figure  and  time 
interval  stated,  it  is  apparent  that  what 
was  in  the  mind  of  the  Chief  Engineer  and 
what  was  subsequently  incorporated  in  the 
contract  was  amortization  of  the  District's 
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share  of  the  cost,  with  interest  beginning 
when  power  revenues  became  available. 

For  purposes  of  amortization,  the  in- 
terest would  commence  when  the  amortiza- 
tion commenced  and  the  contract  must  be 
so  construed. 

Interest  During  Construction  Under  the 
Supplemental  Contract  for  Division  of 
Power  Revenues  at  Parker  Dam,  Dated 
July  10,  19^2,  Between  the  U.S.  and  the 
Metropolitan  Water  District  of  Southern 
Calif.  (Symbol  and  No.  Ilr-7 12)— Parker 
Dam  Project  (July  26,  1949) 

The  Bureau  has  legal  authority  to  re- 
quest funds  for  the  installation  of  20,000 
kw  of  capacity  at  American  Falls  Dam,  and 
if  such  funds  are  granted  to  proceed  with 
construction  of  the  generating  facilities. 
American  Falls  Power  Plant,  Minidoka 
Project  (Oct.  28, 1952) 

PREFERENCE  CUSTOMERS 

All  of  the  Federal  laws  cited  herein  give 
preference  to  citizens  or  to  public  bodies 
and  cooperatives  in  sale  of  water  and  power 
or  in  the  issuance  of  licenses. 
Preference  to  Citizens — Water  and  Power 
(Sept.  19,  1952) 

PURCHASE  OF  FOR  RESALE 

The  Solicitor  of  the  Interior,  on  Nov.  16, 
1945,  construed  sec.  5  of  the  Flood  Control 
Act  of  1944  to  embrace  authority  for  con- 
struction of  a  steam  generating  plant  to 
firm  up  hydrogenerated  power  generated  at 
the  reservoir  projects  of  the  War  Depart- 
ment (now  Department  of  the  Army). 
Thus  it  would  be  held  that  sec.  5  embraces 
the  authority  to  purchase  energy  to  accom- 
plish the  same  result. 

The  Reclamation  Act  of  1902  itself  was 
sustained  as  constitutional  under  the  prop- 
erty clause  in  U.S.  v.  Hanson,  167  Fed.  881 
as  an  exercise  by  the  Congress  of  its  power, 
"to  make  marketable  and  habitable  large 
areas  of  desert  land  within  the  public  do- 
main." In  accordance  with  the  conclusions 
expressed  in  the  opinion  of  the  General 
Counsel  of  TV  A,  Feb.  9, 1948,  it  is  believed 
that  in  a  proper  case  the  Supreme  Court 
would  hold  that  constitutional  authority 
exists  for  the  purchase  of  electrical  energy 
for  firming  purposes.  So  far  as  the  Bureau's 
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supplying  power  to  contractors  engaged  in 
construction  work  for  the  Corps  of  Engi- 
neers under  the  Missouri  Basin  develop- 
ment is  concerned,  the  Interior  Department 
Appropriation  Act,  for  the  fiscal  year  1949, 
under  the  Heading  Missouri  River  Basin 
makes  the  funds  therein  appropriated 
available  expressly  for,  among  other  pur- 
poses, "The  purchase  of  power." 
Purchase  of  Supplemental  Poiver  by  the 
Bureau  for  Resale  (Oct.  15,  1948) 

RATES 

No  revenue  received  by  the  Army  from 
sale  of  power  may  be  used  to  assist  in 
paying  irrigation  costs  of  Reclamation's 
Missouri  River  Basin  Project. 

Legislation  should  be  requested  which 
would  arrive  at  an  over-all  schedule  of 
rates  for  power  produced  at  Federal  Govt, 
installations  in  the  Missouri  River  Basin. 
Rate  Study  and  Recommended  Rate  Sched- 
ules— Missouri  River  Basin  Project  (Apr. 
25,  1949) 

PRACTICE    BEFORE    THE    DEPARTMENT 
PERSONS  QUALIFIED  TO  PRACTICE 

Admission  to  Practice. 

Letter  to  Sen.  Holman ;  Letter  to  Blaine 
Hallock  by  Harper  surnamed  Wasserman, 
Edelstein  and  sgd.  by  Harper;  Memoran- 
dum for  the  Secretary  by  Harper  surnamed 
Wasserman,  Edelstein  sgd.  Harper  (dated 
Sept.  27,  1943).  Approved  HLI  on  Sept.  28, 
1943;  Letter  to  Sen.  Holman  by  Harper 
and  signed  by  Harold  L.  Ickes  (dated 
Sept.  24,  1943). 

Blaine  Hallock   (Sept.  29,  1943) 
PREEMPTIONS 

The  above  filed  a  petition  for  the  exer- 
cise of  supervisory  authority  in  the  matter 
of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
petitioners  lay  claim  as  heirs  of  the  al- 
leged original  settler  and  preemptor,  their 
grandfather,  Joshua  Bryan.  Petitioners  as- 
sert that  the  disposal  made  of  these  lands 
by  the  Government  was  in  deregation  of 
their  grandfather's  rights  and  they  there- 
fore request  that  suits  be  instituted  to 
protect  their  interests. 
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The  examination  made  shows  that  all 
the  lands  of  the  Bryan  plantation  had  been 
effectively  alienated  by  the  Government  by 
1860  and  that  none  of  them  was  ever  at 
any  time  subject  to  preemption  by  Joshua 
Bryan.  The  latter  fact  explains  at  once 
why  no  assertion  of  his  settlement  or  a 
claim  to  it  appears  of  record,  why  Bryan 
had  no  papers  to  exhibit  and  why  on 
various  occasions  his  reliance  should  have 
been  upon  possessory  rights  in  what  per- 
haps were  commonly  but  erroneously  re- 
garded as  public  lands.  The  Indian  title, 
the  lack  of  surveys,  the  temporary  and  re- 
strictive character  of  the  preemption  acts, 
the  exemptions  of  the  treaty  gift  to  Ed- 
wards, of  the  State  selections  for  semi- 
naries and  schools  and  of  the  railroad 
grant,  the  untoward  combination  of  all 
these  could  not  fail  to  make  defeat  of 
Bryan's  settlement  complete.  The  pioneers 
of  Joshua  Bryan's  day  were  well  aware 
that  danger  and  disappointment  would 
often  affect  their  adventure. 

Petition  denied  and  Departmental  de- 
cision, affirmed. 

Effle  Bryan  Bagley  and  Maud  Bryan  Ford, 
"F",  1715517,  A-21497  (May  20,  1943) 

Argus  Town  Lot  Preemption  proof  held 
for  rejection  and  town  lot  certificate  of 
purchase  held  for  cancellation. 

Mere  regulations  for  the  sale  of  lots  in 
Argus  Townsite,  Calif.,  require  preemp- 
tion claimants  to  show  duly  established 
settlement  as  maintained  to  date  of  proof 
and  substantial  and  permanent  improve- 
ments, their  value  and  character.  The  re- 
quirements are  not  met  and  certificate  of 
purchase  must  be  canceled  where  a  founda- 
tion on  one  of  the  lots  is  held  not  to  be  the 
kind  of  improvement  required  and  the 
buildings  on  the  other  lot  are  not  shown 
to  be  owned  by  claimant  and  where  the 
residence  duly  established  in  the  buildings 
on  one  lot  is  abandoned  for  trailer  resi- 
dence on  the  second  lot  and  that  in  town 
is  given  up  over  4  months  before  the  mak- 
ing of  preemption  proof. 
Barbara  Lang,  Sacramento  035032,  A-24212 
(Mar.  25,  1946) 

No  persuasive  evidence  of  innocence  and 
good  faith  to  overcome  preemption  of 
willfulness  if  trespasser's  correspondence 
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indicates  that  he  was  aware  that  he  had 

not  as  yet  been  awarded  a  coal  lease. 

Assertions  that  a  claim  is  noncollectible 
and  that  a  coal  shortage  will  develop  if  the 
company  must  be  liquidated  are  matters 
to  be  considered  by  the  Treasury  or  Justice 
Department  as  bases  for  a  compromise. 
Dakota  Collieries  Co.,  Bismarck  020273 
"L",  A-24323   (Oct.  30,  1946) 

Motion  for  rehearing  denied.  Rejection 
of  Argus  Town  lot — preemption  proof  and 
cancellation  of  certificate  of  purchase 
affirmed. 

Residence  on  lots  in  Argus  Townsite  by 
a  person  seeking  preemption  entry  as 
stated  in  Cir.  No.  1522,  Jan.  8,  1943,  must 
have  been  actual  and  continuous  from  be- 
fore Jan.  8,  1943,  until  the  date  of  proof  in 
order  to  entitle  him  to  make  preemption 
entry. 

There  having  been  no  provision  for  ab- 
sence from  the  claim,  discontinuance  of 
residence  before  the  date  of  proof  or  be- 
fore Jan.  8  defeats  the  preemption  claim, 
even  if  for  the  purpose  of  doing  war  work 
in  an  airplane  factory. 
Barbara  Lang  Gambill,  formerly  Bar- 
bara Lang,  Sacramento  035032  "K",  A- 
24212  (Feb.  12,  1947) 

Under  sec.  2382  R.S.  (43  U.S.C.  713)  au- 
thorizing townsite  settlers  to  make  pre- 
emption entry  "for  such  lot  and  one  other 
lot  on  which  he  has  made  substantial  and 
permanent  improvements,"  a  married  cou- 
ple may  preempt  only  the  lot  on  which  they 
reside  and  one  additional  lot  for  each  of 
them,  even  though  two  unmarried  persons 
residing  on  two  lots  would  be  able  to  pre- 
empt as  many  as  four  lots.  Under  the  town- 
site  regulation,  owners  of  buildings  who 
do  not  purchase  the  lots  on  which  the  build- 
ings are  located  may  remove  their  improve- 
ments within  six  months  of  the  date  of 
sale.  Lots  for  which  no  preemption  claim 
is  allowed  are  not  subject  to  private  sale 
until  after  they  have  been  offered  at  pub- 
lic sale. 

Theodore  F.  Lang,  Sacramento  036043, 
035025,  035033  "K",  A-24540  (Aug.  15, 
1947) 

Failure  to  maintain  residence  on  a  town- 
site  preemption  claim  until  the  date  of  final 
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proof  as  required  under  the  townsite  stat- 
utes compels  rejection  of  the  preemption 
proof.  Such  rejection  does  not  prevent  the 
claimant  from  bidding  on  the  lots  at  the 
public  sale,  or,  as  authorized  by  the  appli- 
cable circular,  to  remove  buildings  thereon 
which  the  claimant  owns. 
Geraldine  Lang,  Sacramento  035034  "K", 
A-24541  (Sept.  2, 1947) 

Lots  in  the  south  and  east  additions  to 
Argus  Townsite  and  in  Point  of  Rocks 
Townsite,  Calif.,  not  listed  for  sale  in  Cir. 
No.  1740,  were  affected  by  E.O.  No.  6910  of 
Nov.  26,  1934,  and  Public  Land  Order  No. 
303  of  Nov.  16,  1945  (10  F.R.  14456),  and 
are  no  longer  subject  to  preemption 
settlement. 

All  persons  interested  in  these  lots 
should  be  given  an  equal  opportunity  to 
acquire  title  thereto  by  competitive  bidding 
at  such  time  as  a  sale  may  be  authorized. 
Lots  in  the  South  and  East  Additions  to 
Argus  Townsite  and  in  Point  of  Rocks 
Tounsite,  California,  Not  Listed  for  Sale 
in  Circular  No.  1740  (May  23,  1950) 

It  is  proper  to  reject  the  final  preemp- 
tion proof  on  lots  within  Argus  Townsite 
where  the  proof  submitted  indicates  that 
the  applicant  did  not  maintain  residence 
to  the  date  of  proof. 

Estate  of  Margaret  P.   Williams,   Sacra- 
mento 041753,  A-26149  (Feb.  26, 1951) 

Rejection  of  preemption  proof  on  a  lot 
within  Point  of  Rocks  townsite  is  required 
where  the  record  shows  that  the  applicant 
did  not  maintain  residence  thereon  to  the 
date  of  proof. 

Charlotte  L.  Valores,  Sacramento  041777, 
A-26182  (May  7, 1951) 

A  preemption  claim  on  a  lot  within 
Argus  Townsite,  Calif.,  was  properly  re- 
jected where  the  record  indicates  that  the 
appellant  did  not  maintain  residence  on 
the  lot  to  the  date  of  proof. 
Henry  C.  Delavan,  Los  Angeles  088641, 
A-26619  (Apr.  20, 1953) 

A  preemption  claim  on  two  lots  within 
the  South  Addition  to  Argus  Townsite, 
Calif.,  was  properly  rejected  where  the  ap- 


PREEMPTIONS— Continued 

plicant    did    not    maintain    residence    on 

either  lot  from  the  time  of  settlement  to 

the  date  of  proof. 

Chide    E.     Keith,    Los    Angeles     088625, 

A-26833  (Mar.  18, 1954) 

A  preemption  claim  to  a  single  lot  in  the 
South  Addition  to  Argus  Townsite,  Calif., 
was  properly  rejected  where  the  final  proof 
did  not  show  that  the  claimant  had  actu- 
ally lived  on  the  lot 

A  lot  in  Argus  Townsite,  Calif.,  which 
was  not  offered  at  public  sale  because  it 
was  covered  by  a  preemption  claim,  since 
rejected,  may  not  be  held  subject  to  private 
entry  until  it  has  first  been  offered  at  pub- 
lic sale. 

P.  T.  Coleman,  Los  Angeles  088639  (for- 
merly  Sacramento  041774),  A-26842  (Apr. 
22,  1954) 

PRESIDENT  OF  THE  UNITED  STATES 

Authority  of  Governor  of  Alaska  to 
Grant  R<  ;  and  l'ardons. 

Solicitor's  Opinion,  M-33940  (Jan.  ^!. 
1945) 

M  33940  (Jan.  24,1945) 

Authority  of  the  Bureau  of  Mines  to  dis- 
pose of  mine  rescue  cars  located  at  Bouklrr 
City,  Nevada. 

(a)  Procedure  to  be  followed 

(b)  Priority  of  Government  Agencies 

(c)  Transfer    to    another    agency    for 
nominal  sum 

(d)  Disposition  of  proceeds. 
Memorandum  (Jan.  26,  1945) 

Whether  sec.  13  of  the  Taylor  Grazing 
Act  was  intended  to  authorize  only  minor 
boundary  adjustments. 

Whether  the  proposed  order  would  ex- 
ceed the  limitation  on  the  total  area  of 
grazing  districts. 

Whether  there  is  authority  in  the  act  for 
the  transfer  of  the  funds  and  personnel. 
Solicitors  Opinion,  M-34015  (May  8,  1945) 

Emergency  Refugee  Shelter,  Fort  On- 
tario, Oswego,  New  York.  Memorandum  of 
June  6. 

Solicitor's  Opinion,  M-34138  (July  12, 
1945) 
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Transfer  of  the  United  States  Travel 
Bureau  to  the  Department  of  Commerce. 
Memorandum  (July  31,  1945) 

Increased    Payments    to    Drilling    Con- 
tractors. 
Memorandum  (Nov.  15,  1945) 

Applicability  of  E.O.  No.  9613  to  Surplus 
Lands  of  an  Indian  Tribe.  Memorandum 
for  Commissioner,  GLO  by  Sanford. 
Solicitor's  Opinion,  M-34297  (Dec.  7, 1945) 

Funds  for  the  construction  of  an  addi- 
tion to  the  Executive  Mansion,  to  be  ex- 
pended as  the  President  may  determine. 
Construction   of   Addition   to    the    White 
House  (Jan.  23,  1946) 

Approval  of  Philippine  statute  affecting 
currency  by  the  President  of  the  United 
States. 
Solicitors  Opinion  (Feb.  5,  1946) 

Since  the  Organic  Act  of  Puerto  Rico 
vests  all  local  legislative  powers  in  the 
Legislature  of  Puerto  Rico,  subject  to  the 
approval  of  the  Governor  of  Puerto  Rico 
and  the  President  of  the  U.S.,  objections 
to  the  provisions  of  proposed  legislation 
appropriately  should  be  addressed  to  the 
Governor. 

Legislature  of  Puerto  Rico  Affecting  In- 
heritance Taxes,  PRS  1631  (Apr.  15,  1949) 

Change  in  official  station  of  civilian 
officer  of  Department  under  certain  con- 
ditions may  be  regarded  as  transfer  entitl- 
ing officer  to  payment  of  travel  expenses. 
Change  from  a  Secretarial  appointment  to 
a  Presidential  appointment  does  not  affect 
applicability  of  the  statute. 
Director  of  Personnel  (May  22,  1946) 

The  90  days  within  which  President  must 
approve  or  disapprove  a  bill  submitted  to 
him  by  Governor  of  Puerto  Rico,  repassed 
by  Legislature  over  Governor's  veto,  does 
not  begin  to  run  until  bill  has  reached  the 
President  or  someone  designated  as  his 
agent  for  the  purpose  of  receiving  bill. 
Senate  Bill  No.  51,  Puerto  Rico,  M-34689 
(Sept.  11,  1946) 
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The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Reinstatement  of  Obligation  to  Submit 
Monthly  Reports  Under  Connolly  Act, 
M-34737  (Nov.  22,  1946) 

Becomes  operative  upon  declaration  of  a 
state  of  war  or  specified  national  emer- 
gency not  limited  to  period  of  hostilities. 
Solicitor's  Opinion,  M-34820  (Jan.  6, 1947) 

The  act  of  June  17,  1944,  did  not  deprive 
the  President  of  power  to  issue  a  with- 
drawal order  extending  the  boundaries  of 
Naval  Petroleum  Reserve  No.  1  to  include, 
subject  to  a  valid  existing  right,  additional 
public  lands  and  lands  and  leases  privately 
owned. 

Authority    to    Enlarge    Naval    Petroleum 
Reserve  No.  1,  M-35027  (Feb.  19,  1948) 

Memo  re  resignation  of  the  Commis- 
sioner of  Indian  Affairs  and  advising  that 
the  position  of  the  Commissioner  of  Indian 
Affairs  should  be  filled  by  means  of  a 
Presidential  appointment  within  30  days 
from  the  date  of  the  acceptance  by  the 
President  of  the  resignation. 

1948  correspondence  file. 
Resignation  of  Commissioner  of  Indian  Af- 
fairs (June  8,  1948) 

There  has  been  no  derogation  of  the  func- 
tions of  the  Secretary  of  the  Interior  under 
the  Stock  Piling  Act  by  reason  of  subse- 
quent legislation. 

The  only  effects  of  the  National  Security 
Act  of  1947  on  the  Secretary's  authority 
with  respect  to  stock  piling  were  (a)  to 
make  obsolete  the  previous  statutory  re- 
quirement that  the  several  Secretaries  act 
through  the  agency  of  the  Army  and  Navy 
Munitions  Board  in  designating  strategic 
materials  and  in  determining  the  quality 
and  quantity  of  materials  to  be  stock  piled  ; 
and  (b)  to  make  the  Secretary  of  the  In- 
terior an  advisor  of  the  President  with 
respect  to  "policies  for  establishing  ade- 
quate reserves  of  strategic  and  critical  ma- 
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terial,  and  for  the  conservation  of  these 

reserves." 

Functions  of  the  Secretary  of  the  Interior 

Under  Stock  Piling  Act,  M-35056  (Nov.  2, 

1948) 

The  President  has  broad  latitude  in  the 
matter  of  delegating  his  statutory  powers 
to  the  heads  of  the  executive  departments 
of  the  Government. 

When  an  official  of  the  Government  dele- 
gates a  particular  power  to  a  subordinate 
official,  the  former  does  not  thereby  evade 
his  responsibility  with  respect  to  the  mat- 
ter, but  he  continues  to  be  responsible  for 
the  manner  in  which  the  delegated  power 
is  exercised  by  his  subordinate. 

The  President  can  properly  delegate  to 
the  Secretary  of  the  Interior  the  power 
conferred  upon  the  President  in  the  Bon- 
neville Project  Act  to  approve  conveyances 
of  land  or  interests  in  land  by  the  Admin- 
istrator of  the  Bonneville  Power  Admin- 
istration. 

Delegation    of   Statutory   Power    oy    the 
President,  M-35091  (Mar.  8,  1949) 

E.O.  No.  9337  (8  F.R.  5516)  delegates  to 
the  Secretary  of  the  Interior  the  power 
of  the  President  to  withdraw  or  reserve 
lands  of  the  public  domain  and  other  lands 
owned  or  controlled  by  the  U.S.  and  to 
modify  or  revoke  withdrawals  or  reserva- 
tions of  such  lands.  When  the  President 
delegates  to  the  Secretary  of  the  Interior 
a  power  which  is  vested  in  the  President  by 
the  Constitution  or  a  statute,  it  is  reasona- 
ble to  infer  that  the  President  expects  the 
delegated  power  to  be  exercised  only  by 
the  Secretary  of  the  Interior  or,  in  the 
latter's  absence,  by  the  official  who  is 
authorized  to  perform  the  duties  of  the 
Secretary.  Since  there  is  no  provision  in 
E.O.  No.  9337  expressly  authorizing  the 
Secretary  of  the  Interior  to  subdelegate  to 
other  officials  of  the  Department  the 
power  that  has  been  delegated  to  the  Sec- 
retary by  the  President  in  that  order,  it 
is  suggested  all  departmental  orders  which 
indicate  that  they  are  being  issued  in  pur- 
suance of  the  power  of  the  President  be 
signed  by  the  Secretary  or,  in  his  absence, 
by  the  Acting  Secretary.  If  necessary  or 
advisable  E.O.  No.  9337  could  be  amended 
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to  expressly  authorize  the  Secretary  of 
the  Interior  to  subdelegate  to  other  Secre- 
tarial officers  of  the  Department  power 
which  the  President  has  delegated  to  the 
Secretary  in  that  order. 
Withdraioal  and  Reservation  of  Lands 
(Aug.  25,  1949) 

Reorganization  Plan  No.  3  of  1950  does 
not  empower  the  Secretary  to  make  provi- 
sion respecting  the  matter  of  temporary 
succession  of  the  office  of  Secretary  of  the 
Interior  in  case  of  the  death,  resignation, 
absence,  or  sickness  of  the  Secretary. 

In  the  absence  of  a  Presidential  directive 
to  the  contrary,  the  Under  Secretary,  if 
present,  would  temporarily  succeed  to  the 
duties  of  the  Secretary  in  the  event  of  the 
latter's  death,  resignation,  absence,  or  sick- 
ness. 

The  President  has  the  power  to  deter- 
mine the  order  in  which  officers  of  the 
Department  shall  succeed  temporarily  to 
the  duties  of  the  Secretary  in  the  event  of 
the  latter's  death,  resignation,  absence,  or 
sickness,  but  the  President's  choice  is  lim- 
ited to  those  officers  of  the  Department 
who  are  appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate. 

As  the  Administrative  Assistant  Secre- 
tary is  not  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate, 
he  cannot  be  designated  by  the  President 
to  function  temporarily  as  Acting  Secre- 
tary of  the  Interior. 

Solicitor's    Opinion,    M-36039     (June    14, 
1950) 

In  exercising  the  implied  or  inherent 
executive  authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is  deemed 
necessary  for  the  purpose  of  protecting 
the  property  and  interests  of  the  U.S.,  the 
Secretary  of  the  Interior  is  not  required, 
as  a  matter  of  law,  to  recognize  the  equities 
of  those  persons  who  have  heretofore  been 
engaged  in  the  development  of  oil  and  gas 
deposits  within  such  lands  under  leases 
granted  by  the  respective  coastal  States. 

The  responsibility  of  the  Secretary  of 
the  Interior  under  E.O.  No.  9633  includes 
the  duty  of  attempting  to  collect  damages 


875 


PRESIDENT  OF  THE  UNITED   STATES— 

Continued 
from  persons  who  have  committeed  tres- 
passes on  submerged  coastal  lands  by  way 
of  oil  and  gas  operations  under  State 
leases,  unless  the  Congress  enacts  legisla- 
tion forgiving  such  trespasses,  in  whole 
or  in  part. 

Submerged  Coastal  Lands,  M-36042  (June 
29,  1950) 

The  secretary  of  a  Territory,  if  a  Fed- 
eral officer,  may  properly  be  regarded  as 
an  "inferior  officer,"  as  that  term  is  used 
in  the  Constitution;  and,  accordingly,  the 
Congress  may  constitutionally  vest  in  the 
President  alone  the  power  to  appoint  a 
territorial  secretary. 

Sec.  1843  of  the  Rev.  Stats,  is  to  be  con- 
strued as  though  it  read  "There  shall  be 
appointed  [by  the  President]  a  secretary. 

The  President  may,  without  securing  the 
advice  and  consent  of  the  Senate,  appoint 
the  Secretary  of  Alaska. 
Secretary  of  Alaska,  M-36076    (Apr.  24, 
1951) 

The  Secretary  of  the  Territory  of  Alaska 
is  appointed  for  a  4-year  term  and,  there- 
fore, does  not  hold  a  "permanent"  or  "in- 
definite" appointment,  within  the  meaning 
of  these  terms  as  used  in  sec.  14  of  the  Vet- 
erans' Preference  Act  of  1944. 

Sec.  14  of  the  Veterans'  Preference  Act 
of  1944  is  not  applicable  to  officers  or  em- 
ployees of  territorial  or  insular  govern- 
ments established  under  the  authority  of 
the  U.S. 

The  Secretary  of  the  Territory  of  Alaska 
is  a  territorial  officer,  and  not  an  officer 
or  employee  of  the  Federal  Government. 
Applicability  of  Section  14  of  Veterans* 
Preference  Act  of  1944  to  Secretary  of 
Alaska,  M-36098  (Sept.  12,  1951) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if  they 
have  previously  been  offered  for  sale  at 
public  sale,  lots  not  shown  by  the  records 
to  have  been  thus  offered  are  not  subject 
to  private  sale. 

Where  townsite  regulations  provide  that 
townsite  lots  offered  at  public  sale  but  not 
sold  may  be  sold  at  private  entry  in  the 
discretion  of  the  Secretary,  that  officer  is 
under  no  obligation  to  sell  such  lots  at  pri- 
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vate  sale,  but  he  may  sell  or  reserve  them 
as  he  may  deem  warranted. 
Maynard  R.  Smith,  Anchorage  016264,  A- 
26273  (June  3,  1952) 

The  Asst.  Director  of  the  Geological  Sur- 
vey, if  present,  is  required  by  sec.  178  of 
the  Rev.  Stats,  to  perform  the  duties  of  the 
Director  in  the  event  of  the  latter's  death, 
resignation,  or  absence,  except  where  the 
provisions  of  sec.  178  have  been  superseded 
by  a  Secretarial  order  issued  under  the  act 
of  July  31,  1894. 

The  authority  and  responsibility  of  the 
Asst.  Director  of  the  Geological  Survey 
temporarily  to  perform  the  duties  of  the 
Director  under  sec.  178  of  the  Rev.  Stats, 
do  not  depend  upon  whether  the  Asst.  Di- 
rector is  a  geologist. 

Under  the  act  of  July  31, 1894,  the  Secre- 
tary of  the  Interior  is  authorized,  if  he 
deems  such  action  advisable,  to  issue  an 
administrative  order  superseding  sec.  178 
of  the  Rev.  Stats,  and  depriving  the  Asst. 
Director  of  the  Geological  Survey  of  his 
statutory  authority  and  duty  as  temporary 
to  the  office  of  Director. 

The  Secretary  without  interfering  with 
the  statutory  status  of  the  Asst.  Director 
of  the  Geological  Survey,  under  sec.  178  of 
the  Rev.  Stats.,  may  utilize  the  authority 
conferred  on  the  Secretary  in  the  act  of 
July  31,  1894,  by  designating  a  line  of  tem- 
porary succession  to  the  office  of  Director 
of  Geological  Survey  for  situations  when 
the  Director  is  absent  and  the  Asst.  Direc- 
tor is  also  absent  or  a  vacancy  exists  in 
the  latter  position. 

The  Secretary,  in  taking  action  under  the 
act  of  July  31, 1894,  is  limited  to  geologists 
in  prescribing  a  line  of  temporary  succes- 
sion to  the  office  of  Director  of  the  Geolog- 
ical Survey. 

The  Secretary's  authority  under  the  act 
of  July  31, 1894,  to  designate  a  line  of  tem- 
porary succession  to  the  office  of  the  Di- 
rector of  the  Geological  Survey  relates  only 
to  situations  when  the  Director  of  the 
Geological  Survey  is  absent. 

The  Secretary  has  complete  discretion  to 
issue  whatever  directive  he  may  deem  ap- 
propriate respecting  temporary  succession 
to  the  office  of  Asst.  Director  of  the  Geo- 
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logical  Survey  in  the  event  of  the  death, 
resignation,  or  absence  of  that  officer. 
Temporary  Succession   to   the   Offices   of 
Director  and  Assistant  Director  of  the  Geo- 
logical Survey,  M-36133  (June  25,  1952) 

A  withdrawal  of  public  lands  made  by 
the  Secretary  of  the  Interior  in  1903  must 
be  regarded  as  having  been  impliedly  au- 
thorized by  the  President. 

A  withdrawal  of  public  lands  could  be 
validly  effected  in  1903  by  means  of  a  let- 
ter from  the  Secretary  of  the  Interior  to  the 
Commissioner  of  the  General  Land  Office. 
Authority  of  the  Secretary  of  the  Interior 
to  Withdraw  Public  Lands,  M  ;>G144 
(Aug.  4,  1952) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry  un- 
der the  reclamation  laws  any  or  all  of  the 
lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of 
the  lands  in  the  Klamath  Straits  Unit,  the 
Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  Bast  Unit  of  the  Klamath  Lake 
Reservation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  Easl 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to 
modify  existing  Executive  orders  respect- 
ing the  Tule  Lake  Wildlife  Refuge  and 
the  Klamath  Lake  Reservation  by  elim- 
inating from  the  respective  reservations 
any  lands  that  he  may  decide  to  open  for 
homestead  entry  under  the  reclamation 
laws. 

Permissive  statutory  provisions  indicat- 
ing that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  under  the  provisions  of  the  reclama- 
tion laws  should  not  be  construed  ad- 
ministratively as  imposing  a  mandatory 
duty  to  effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the 
provisions  of  the  reclamation  laws  concern- 
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ing  entry  and  patent  merely  places  such 
lands  in  the  category  of  lands  that  are  sub- 
ject to  entry  and  patent  under  the  provi- 
sions of  the  reclamation  laws  unless  with- 
drawn or  reserved  for  a  public  purpose, 
and  is  not  a  statutory  command  that  an 
existing  reservation  of  such  lands  for  a 
public  purpose  shall  be  canceled  and  the 
lands  disposed  of  in  the  manner  indicated. 

The  cancellation  of  a  first-form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  different 
purposes  so  as  necessarily  to  make  the  area 
available  for  entry. 

Homesteading  on  Lands  Within  the  Kla- 
math Lake  Reservation  and  in  the  Tule 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  confers  no  vested  right  on  the 
applicant  before  a  lease  is  issued. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation,  including  the 
mining  and  mineral  leasing  laws,  and  re- 
served for  military  purposes. 

A  withdrawal  of  public  lands  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and  min- 
eral leasing  laws,  will  result  in  the  with- 
drawal of  a  mineral  estate  reserved  to  the 
U.S.  in  lands  embraced  by  the  withdrawal 
order  which  have  been  patented. 

The  Mineral  Leasing  Act  neither  repeals 
nor  modifies  either  the  President's  express 
authority  to  make  temporary  withdrawals 
from  the  public  domain  for  a  purpose  com- 
ing within  the  Withdrawn  Act  of  June  25, 
1910,  or  the  President's  general  authority 
to  make  withdrawals  for  permanent  use  by 
the  Govt,  for  other  and  authorized 
purposes. 

Gilbert  E.  Strickler,  Las  Cruces  071872, 
A-26901  (July  19,  1954) 

The  act  of  Mar.  12,  1914,  authorizing  the 
President  to  operate  railroads  in  Alaska, 
which  authority  has  been  vested  in  the  Sec- 
retary of  the  Interior  by  Executive  order, 
and  the  Interior  Department  Appropria- 
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tion  Act,  1955,  contain  authority  under 
which  the  Alaska  Railroad  may  operate 
ocean-going  vessels,  provided  the  Secre- 
tary, or  his  properly  authorized  represen- 
tative, determines  such  operations  to  be 
necessary  for  the  benefit  and  development 
of  industry  or  travel  in  the  area  served. 
Operation  of  Ships  by  the  Alaska  Railroad, 
M-36244  (Sept.  30, 1954) 

PRIVATE  EXCHANGES 
GENERALLY 

Appeal  from  decision  of  GLO  of  May  11, 
1942,  which  held  private  exchange  appli- 
cation for  rejection.  Affirmed. 
Hoyt      Chamberlain,      Trustee,     Phoenix 
019919  "K",  A-23485   (July  21,  1943) 

Section  8   Exchange.   Appeal  from   the 
General  Land  Office.  Reversed. 
James  Barry,  Jr.,  Lakeview  015931  "K", 
A-23505  (Sept.  8, 1943) 

Application  for  exchange  under  section 
8(b)  Taylor  Grazing  Act  rejected. 

Appeal  from  the  General  Land  Office. 
Affirmed. 

Frank  G.  Melchert  and  Arlene  M.  Mel- 
chert,  Cheyenne  067677  "K",  A-23685 
(Sept.  8,  1943) 

Protests  rejected  and  exchange  allowed. 
Affirmed. 

Paul  E.  Koenig,  Edwin  L.  Johnson,  and 
Mrs.  Ralph  Eastridge,  Spokane  018889 
"tf",  A-23702  (Oct.  9,  1943) 

Exchange  application  held  for  rejection. 
Motion  for  rehearing  filed.  Motion  Denied. 
Edward  M.  Caisson,  Denver  051912  "K", 
A-23575  (Oct.  25, 1943) 

Exchange  application  rejected.  Affirmed. 
Joseph  K.  Udall,  Phoenix  080573  "K", 
A-23725  (Oct.  30, 1943) 

Private  exchange  application  held  for 
rejection.  Affirmed. 

Raymond  A.  Lind,  Salt  Lake  City  063243 
"K",  A-23686  (Nov.  26,  1943) 

Application  for  exchange  under  section 
8  of  the  Taylor  Grazing  Act  rejected. 
Affirmed. 

Erastus  S.  Gardner,  Salt  Lake  City  063228 
"K",  A-23692  (Jan.  31,  1944) 
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Application  for  exchange  held  for  rejec- 
tion. Written  by  Schwilck  signed  Assistant 
Secretary  Chapman. 

William  Dawson,  A-23785  (Mar.  29,  1944) 

Private   exchange  application   held   for 
rejection.  Decision  by  Schwilck  signed  by 
Assistant  Secretary  Chapman. 
E.  A.  Emery,  A-23786  (Mar.  29,  1944) 

Application  for  private  exchange  denied. 

Affirmed. 

William  Clark,  Cheyenne  067539  "K",  A- 
23788  (Apr.  19, 1944) 

Private  exchange  application  rejected. 
Affirmed. 

Ohaeo    Sheep     Company,    Inc.,    Phoenix 
080480  "K",  A-23800  (Apr.  29,  1944) 

Motion  for  rehearing  of  departmental 
decision  of  March  29,  1944,  which  affirmed 
the  decision  of  the  Commissioner  of  the 
General  Land  Office  holding  for  rejection 
application  for  the  exchange  under  sec.  8 
of  the  Taylor  Grazing  Act  of  privately 
owned  land  for  public  lands,  all  in  Oregon 
Grazing  District  No.  3.  Motion  Denied. 
E.  A.  Emery,  Lakeview  016043  "K",  A- 
23786  (July  25,  1944) 

Disapproving  proposed  private  exchange 
under  sec.  8  of  the  Taylor  Grazing  Act. 
Memorandum,  Salt  Lake  063226  "K"  (May 
16,  1945) 

Application  for  private  exchange  re- 
jected. Appeal  from  the  General  Land 
Office. 

Zula  A.  Kennedy,  Great  Falls  084328  "K", 
A-24009  (May  28,  1945) 

Private  exchange  application  080538  re- 
jected in  part.  Private  exchange  applica- 
tion 080539  rejected  in  its  entirety.  Appeal 
from  the  General  Land  Office. 
Joanne  Elliston,  Phoenix  080538,  080539 
"K",  A-24100  (July  24,  1945) 

Application  for  private  exchange  reject- 
ed. Appeal  from  the  General  Land  Office. 
J.  N.  Cook,  Clarence  Cook,  and  Estate  of 
D.  S.  Cook,  Salt  Lake  City  063272  "K",  A- 
24073  (Sept.  7,  1945) 


878 

PRIVATE  EXCHANGES— Continued 
GENERALLY— Continued 

Application  for  private  exchange  reject- 
ed Appeal  from  the  General  Land  Office. 
/.  w.  Allen,  SLC  063882  «K",  A-24053 
(Oct.  3,  1945) 

Application  for  private  exchange  reject- 
ed. Appeal  from  the  General  Land  Office. 
Board  of  Commissioners  of  White  Pine 
County,  Nevada,  Carson  City  021019  "K", 
A-23950  (Oct.  24,  1945) 

Application  for  exchange  rejected.  Ap- 
peal from  the  General  Land  Office. 
Favell-Utley  Realty  Co.,  Lakeview  016112 
"K",  A-24008  (Nov.  5, 1945) 

Private  exchange  application  under  sec. 
8(b)  of  the  Taylor  Grazing  Act  rejected, 
Appeal  from  the  General  Land  Office. 
Willard  J.  Jones,  Salt  Lake  City  063189 
"K",  A-24062  (Jan.  5,  1946) 

Application  for  private  exchange  of  lands 
under  sec.  8  of  the  Taylor  Grazing  Act  re- 
jected. Appeal  from  the  General  Land  Of- 
fice. 

M.  J.  Cathey,  Las  Cruces  068556  "K",  A- 
24131  (Jan.  25, 1946) 

Application  for  private  exchange  reject- 
ed. Appeal  from  the  General  Land  Office. 
R.  H.  Coleman,  Phoenix  0807^3  "K",  A- 
24116  (Feb.  18, 1946) 

Private  exchange  application  rejected  in 
discretion  where  Govt,  would  receive  tract 
surrounded  by  private  lands. 
Horace  Monroe,  Salt  Lake  City  063907  "K", 
A-24170  (June  12, 1946) 

Private  exchange  application  twice 
amended  after  being  considered  by  Land 
Office  differs  so  substantially  from  original 
application  as  to  merit  consideration  de 
novo  by  the  Land  Office  rather  than  by  the 
Department  on  motion  for  rehearing. 
Horace  Monroe,  Salt  Lake  City  063907  "K", 
A-24170  (Sept.  9, 1946) 

Private  Exchange  Under  Section  6,  Tay- 
lor Grazing  Act. 

Lands  withdrawn  under  a  "First-Form" 
reclamation  withdrawal  are  not  subject  to 
disposition.  An  application  for  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act,  filed  for  such  withdrawn  lands,  is  in- 
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valid,  must  be  rejected,  and  may  not  be 
suspended  to  await  possible  restoration  of 
the  land.  Upon  such  restoration  the  land 
becomes  subject  to  veterans'  preference 
rights  under  the  act  of  Sept  27,  1944  (43 
U.S.C.,  Supp.  V,  282). 
Peter  M.  Smith,  Byron  A.  Morgan,  Carson 
City  022586  "K",  A-24589  (Apr.  4,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims, 
rights  or  privileges"  existing  on  Aug.  1, 
1946.  Unless  the  lease,  permit  or  license 
was  actually  issued  to  the  applicant  before 
Aug.  1,  1946,  the  reservation  must  be  in- 
serted. Even  in  the  absence  of  the  reserva- 
tion, a  mineral  lessee  must  confine  his 
mining  operations  to  the  extracting  of 
those  minerals  for  which  the  lease  was 
issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a 
date  prior  to  Aug.  1,  1946,  the  reservation 
should  be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications  for  stock-raising  home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  clas- 
sified as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 

Small  Tract  Leases 

Rights-of-Way 

Special  land  use  permits 

Private  exchange  applications  under 
sec.  8,  Taylor  Grazing  Act 

State  exchange  applications  under  sec. 
8,  Taylor  Grazing  Act 

Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922. 

Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
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are  no  longer  needed  for  Reclama- 
tion purposes. 

An  entryman  may  waive  his  "valid 
claim,  right  or  privilege"  to  be  exempt 
from  the  fissionable  source  material  reser- 
vations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials 
which  are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of 
deposits  of  source  material  in  specific 
lands  may  not  make  entry  or  settlement  on 
such  lands  after  Aug.  1,  1946.  Applications 
for  mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  loca- 
tors initiated  while  E.O.  No.  9613  was  in 
effect,  and  where  no  "substantial  deposits" 
were  involved,  gives  the  locator  a  valid 
right  to  a  patent  without  the  fissionable 
source  materials  reservation.  If,  however, 
the  same  land  contained  substantial 
deposits  of  fissionable  materials  E.O.  No. 
9701  was  applicable  after  the  reservation 
of  E.O.  No.  9613,  and  the  land  is  now  sub- 
ject to  the  Atomic  Energy  Act. 
Section  5(b)  (7)  of  the  Atomic  Energy 
Act  (May  13,  1947) 

Applicant  has  a  small  ranch  and  desires 
to  acquire  title  to  the  abutting  lands  in 
order  to  expand  in  small  measure  his 
operations.  The  lands  selected,  however, 
are  at  and  adjacent  to  the  corner  of  the 
Black  Canyon  Highway  and  the  Cave 
Creek  Road.  Except  for  sec.  35,  they  all 
appear  to  be  suitable  for  development  as 
home,  recreational  and  business  sites 
under  the  Small  Tract  Act. 

The  motion  for  rehearing  argues  that 
applicant  has  great  need  for  this  particu- 
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lar  tract,  whereas  there  are  thousands  of 
other  acres  of  public  land  along  the  Black 
Canyon  Highway  which  can  be  devoted  to 
the  purposes  of  the  Small  Tract  Act. 
8.  Portland  Halle,  II,  Phoenix  080862  "K", 
A-24300  (July  29, 1947) 

Private  exchange  application  was  prop- 
erly rejected  where  the  selected  land  is 
located  in  the  midst  of  a  large  area  of 
public  lands. 

Nel    8.     Cooper,    Phoenix     081805    "K", 
A-24603  (July  27, 1948) 

A  public  sale  application  is  properly 
rejected  in  favor  of  an  application  for  pri- 
vate exchange  of  land  where  the  exchange 
would  be  advantageous  to  the  U.S.,  and 
the  land  is  operated  under  a  grazing  lease 
by  the  applicant  for  the  exchange. 
Edgar  A.  Hylton,  Oscar  H.  Goodale,  as 
successor  in  interest  to  Rudolph  Acker- 
man,  Carson  City  022184,  022628  "K",  A- 
24593  (July 30, 1948) 

A  private  exchange  of  lands  is  discre- 
tionary with  the  Secretary.  An  application 
for  a  private  exchange  of  lands  is  a  mere 
offer,  creating  in  the  applicant  no  right 
against  the  Govt. 

The  filing  of  a  private  exchange  applica- 
tion creates  no  right  preventing  the  sub- 
sequent withdrawal  of  the  selected  lands. 

The  probable  future  use  of  the  lands  in- 
volved  is   an   important   element   in   the 
determining  of  their  present  value. 
Earl  H.  Weaver,  Blaclcfoot  055089,  055090, 
055168  "LU'%  A-25341  (Aug.  11,  1948) 

Application  for  public  sale  rejected 
where  the  lands  are  more  suitable  for 
small  tract  purposes  or  for  a  private 
exchange. 

Lelia  Eastman,  Los  Angeles  069513,  064584 
"LD",  A-25574  (Dec.  31,  1948) 

A  nonmineral  applicant  should  not  be 
required  to  file  a  waiver  of  compensation 
for  damages  from  mineral  activites  under 
a  subsequently  filed  mineral  application,  in 
a  case  where  to  require  such  a  waiver  pur- 
suant to  regulations  adopted  subsequent 
to  the  effective  date  of  the  nonmineral  ap- 
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plication  would,  in  the  peculiar  circum- 
stances, be  inequitable. 
Willard  J.  Jones  {William  J.  Jones),  Salt 
Lake  City  063189  "L",  A-25435   (Feb.  28, 
1949) 

A  decision  of  the  Director  of  the  Bur.  of 
Land  Management  rejecting  a  private  ex- 
change application  under  the  Oregon  and 
California  Exchange  Act  of  July  31,  1939 
(53  Stat.  1144),  is  affirmed  where  the  se- 
lected land  previously  had  been  withdrawn 
from  disposition.  This  affirmance,  however, 
is  without  prejudice  to  the  right  of  the 
appellant  to  file  a  new  exchange  applica- 
tion when  the  withdrawal  was  revoked 
pending  appeal. 

Frederick  E.    Warner,    Oregon   0673,   A- 
25760  (Oct.  7,  1949) 

Land  included  in  a  first-form  reclama- 
tion withdrawal  or  in  a  power  site  reser- 
vation is  not  subject  to  selection  under  a 
private  exchange  application. 

A  private  exchange  application  must  be 
rejected  where  the  selected  land  has  been 
restored  under  sec.  24  of  the  Federal 
Power  Act  and  the  applicant  is  unwilling  to 
accept  the  land  subject  to  the  reservations 
specified  in  sec.  24. 

Where  an  application  is  filed  under  the 
Small  Tract  Act  for  a  tract  of  land  and, 
pursuant  to  the  application,  the  land  is 
classified  as  suitable  for  such  disposition, 
the  applicant  has  a  preference  right  to  ac- 
quire the  site  involved  in  his  application. 

Where  land  is  classified  as  suitable  for 
disposition  under  the  Small  Tract  Act  on 
the  motion  of  the  officer  authorized  to  make 
such  classification,  the  land  is  subject  for 
a  90-day  period  to  the  preference  right  of 
veterans  of  World  War  II  to  submit  ap- 
plications for  small  tracts. 
Ruth  Mollring,  Evanston  021331,  A-25685 
(Dec.  9,  1949) 

Land  within  a  grazing  district  will  not 
be  offered  at  public  sale  where  the  land 
ownership  in  the  area  is  checkerboarded, 
and  the  exchange  of  such  land  for  pri- 
vately owned  land  in  another  locality 
would  aid  in  consolidating  the  administra- 
tion of  the  grazing  district. 
Isadore  Bolten,  A-25887  (Aug.  4,  1950) 
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Where  one  who  owns  land  near  the  cen- 
ter of  a  bombing  range  withdrawal  makes 
an  application  to  exchange  such  land  for 
withdrawn  public  land  on  the  outside  of 
the  range,  it  is  appropriate  to  ascertain 
whether  the  Air  Force,  for  whose  purposes 
the  withdrawal  was  made,  is  willing  to 
have  the  withdrawal  modified  so  as  to 
eliminate  the  selected  land  from  the 
withdrawal. 

Ruthelen  List  Anderson,  A-25950  (Dec.  7, 
1950) 

Public  laud  which  has  been  withdrawn 
from  all  forms  of  appropriation  under  the 
public  laud  Laws  is  not  open  to  selection 
and  disposal  under  the  exchange  provi- 
sions of  sec.  8  of  the  Taylor  Grazing  Act. 
William  F.  Smith,  Carson  City  023709, 
A-25974  (Dec.  27,  1950) 

Land  which  has  been  withdrawn  from 
all  forms  of  appropriation  under  the  public 
Land  Laws  is  do!  subject  to  selection  and 
disposition  under  the  exchange  provisions 
of  sec.  8(b)  of  the  Taylor  Grazing  Act.  as 
amended. 

Ruthelen     List     Anderson,     Las     Cruccs 
.  A  26286   (Oct.  4,  1951) 

Private  exchange  applications  for  public 
Lands  within  the  Casper-Al<-ova  Irrigation 
District  and  subject  to  a  lien  under  the  act 
of  Aug.  11,  1916,  may  be  considered  in  ac- 
cordance with  the  applicable  laws  and 
regulations. 

Sec.  5  of  the  act  of  Aug.  11,  1916,  does 
not  restrict  applications  for  public  lands 
in  the  district  to  applications  under  the 
homestead  or  desert  land  laws.  When  en- 
tered under  other  laws,  no  showing  as  to 
drainage  charges  is  required.  The  charges, 
however,  continue  upon  such  lands. 

By  reason  of  the  160-acre  limitation 
contained  in  sec.  5  of  the  act  of  Aug.  11, 
1916,  no  exchange  applicant  should  be  per- 
mitted to  select  more  than  160  acres  of 
such  land. 

Private  Exchange  Application  for  Public 
Lands  in  State  Irrigation  District,  A-52307 
(Feb.  18,  1952) 

A  Govt,  official  cannot  orally  revise,  to 
the  detriment  of  the  U.S.,  the  language  of 
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a  timber  reservation  contained  in  an  ex- 
change deed  conveying  land  to  the  U.S. 

Where,  in  an  exchange  deed  conveying 
land  to  the  U.S.,  the  grantors  reserved  the 
right,  for  a  5-year  period,  to  cut  and  re- 
move timber  from  the  land,  and  the  deed 
provided  for  an  extension  of  the  time  "if 
because  of  circumstances  beyond  the  con- 
trol of  the  grantors,  their  heirs  and  as- 
signs, the  logging  or  removal  of  such  tim- 
ber has  not  been  accomplished  within  such 
5-year  period  *  *  *,"  weather  conditions 
restricting  logging  operations  in  the  area 
to  a  short  period  each  year  do  not  provide 
a  predicate  for  an  extension  of  time  if  such 
weather  conditions  were  normal  for  the 
area. 

Failure  to  complete  the  removal  of  re- 
served timber  within  the  allotted  time  be- 
cause of  convenience  and  good  business 
practice  cannot  be  ascribed  to  "circum- 
stances beyond  the  control  of  the  grantors, 
their  heirs  and  assigns." 
Willamette  Builders  Supply  Co.,  Roseburg 
022881,  A-26362  (May  6,  1952) 

An  application  for  a  private  exchange 
under  sec.  8  of  the  Taylor  Grazing  Act  will 
be  rejected  when  the  applicant  does  not 
own  the  offered  land  and  has  no  reasonable 
prospect  of  acquiring  such  ownership. 
Eilef  Rue,  Blackfoot  055818,  A-26501 
(Feb.  6,  1953) 

Public  land  which  is  included  in  a  first- 
form  reclamation  withdrawal  is  not  open 
to  selection  and  disposal  under  the  private 
exchange  provisions  of  sec.  8  of  the  Taylor 
Grazing  Act. 

Perley  31.  Lewis,  Arizona  03172,  A-26748 
(June  9, 1954) 

A  private  exchange  application  is  prop- 
erly rejected  where  the  disposal  of  the 
selected  lands  would  adversely  affect  the 
administration  of  the  grazing  district. 
Ross  Babcock,  Idaho  0762,  A-26851  (June 
29,  1954) 

CLASSIFICATION 

Private  exchange  application  properly 
rejected  where  evidence  shows  far  higher 
value  in  selected  lands  than  in  base  lands. 
Evidence  here  shows  base  lands  to  be  re- 
mote and  useful  only  for  grazing ;  selected 
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lands  are  near  resort  town  and  private  in- 
terests have  platted  and  are  selling  lots  at 
high  prices  adjacent  to  selected  land. 
David   B.   Morgan,   Phoenix  082615   "K", 
A-24567  (July  29, 1947) 

Application  for  desert  entry  rejected 
where  land  was  unsuitable  for  such  entry 
and  a  private  exchange  had  previously 
been  authorized. 

Elmer  Welchman,  Blackfoot  055603,  054711 
"LD",  A-25338  (July  20, 1948) 

It  is  proper  to  deny  petitions  for  re- 
newals of  grazing  leases  as  to  those  lands 
embraced  in  the  leases  which  are  more  val- 
uable for  leasing  under  the  terms  of  the 
Small  Tract  Act  than  they  are  for  grazing 
purposes. 

A  proposal  to  exchange  privately  owned 
lands  for  lands  previously  proposed  for 
classification  but  not  yet  classified  under 
the  Small  Tract  Act  should  receive  consid- 
eration on  its  merits. 

Albert  Mendel,  Los  Angeles  054617,  054910, 
054910-A,  A-24643  (Jan.  25,  1949) 

A  decision  denying  in  part  a  private  ex- 
change application  should  be  affirmed, 
where  it  appears  that  the  classification  is 
reasonable  and  the  appellant  states  no 
grounds  for  reversal. 

C.  H.  Webb,  Pueblo  059086  "LD",  A-25591 
(Feb.  28, 1949) 

The  filing  of  a  private  exchange  applica- 
tion secures  no  right  in  the  applicant  to  the 
selected  land. 

Where  such  an  application  has  been  re- 
jected without  prejudice  to  the  right  to  file 
a  new  application,  and  a  homestead  appli- 
cation for  the  selected  land  has  been  filed 
before  such  a  new  application  is  filed,  the 
homestead  application  may  properly  re- 
ceive preferred  consideration. 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act,  as  amended, 
should  be  suspended  pending  disposition  of 
a  prior  conflicting  homestead  application. 
/.  W.  Allen,  Salt  Lake  065757,  A-25920 
(Dec.  7,  1950) 

EQUAL  VALUES 

A  town  lot  surveyed  by  metes  and  bounds 
proposed  to  be  used  when  conveyed  to  the 
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United  States  for  Grazing  Service  admin- 
istrative sites  may  be  properly  accepted 
for  exchange  under  subsection  (b)  of  sec- 
tion 8  of  the  Taylor  Grazing  Act. 
Solicitor's  Opinion,  M-33174  (June  10, 
1943) 

Application  for  exchange  of  private  land 
under  sec.  8  of  the  Taylor  Grazing  Act. 
Adjustment  of  values  required.  Appeal 
from  the  General  Land  Office. 
Mrs.  Bonnie  Hunter,  Buffalo  087111  "K", 
A-23794  (Jan.  29, 1946) 

Petition  for  partial  revocation  of  stock 
driveway  denied. 

Rejection  of  petition  for  elimination  of 
land  from  stock  driveway  withdrawal  is 
proper,  even  though  land  may  not  be  in 
use  for  driveway  purposes,  where  land  is 
sought  in  a  sec.  8  private  exchange  which 
cannot  be  granted  because  lands  are  un- 
equal in  value  and  public  interest  would 
not  be  benefited. 

Five-acre  tract  lease  may  be  granted  up- 
on lands  withdrawn  for  stock  driveway 
purposes. 

Mary  S.  Moore,  Phoenix  08U11  "LC",  A- 
24361  (Nov.  8,  1946) 

Fairness  requires  that  an  exchange  ap- 
plicant be  fully  apprised  of  the  facts  sup- 
porting an  unfavorable  field  report;  see 
43  CFR  Cum.  Supp.  Part  145.  An  exchange 
application  should  not  be  rejected  on  the 
basis  of  general  statements  which  do  not 
specify  the  particular  lands  to  which  vari- 
ous values  are  assigned,  nor  on  the  ground 
that,  even  if  the  values  are  equal,  the 
Govt,  would  not  derive  any  benefit  from 
the  exchange  because  of  the  character  of 
both  the  selected  and  the  offered  lands, 
without  giving  the  applicant  an  opportunity 
to  modify  his  application. 
Herman  L.  Christian,  Phoenix  08U61-2 
"K",  A-24321  (Dec.  17, 1946) 

In  a  decision  of  July  23,  1946,  the  De- 
partment alfirmed  a  decision  of  GLO  which 
rejected  the  above  application.  Because  of 
numerous  applications  which  had  been  filed 
by  others  to  acquire  portions  of  the  selected 
lands,  and  because  of  the  location,  topogra- 
phy, soil,  water  and  climatic  conditions  of 
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the  selected  lands,  as  compared  with  the 
offered  lands,  the  Department  concluded 
that  the  selected  lands  had  a  higher  value 
than  the  offered  lands.  In  addition,  it  was 
concluded  that  it  would  be  preferable  in 
the  public  interest  to  classify  the  selected 
lands  for  disposition  under  the  act  of  June 
1, 1938,  rather  than  for  disposition  in  a  pri- 
vate exchange. 

In  consequence  of  the  motion  filed,  the 
Department  has  reappraised  the  value  of 
the  selected  lands. 

In  determining  the  proper  mode  of  dis- 
position of  the  land,  some  doubt  arises  as 
to  the  weight  to  be  accorded  to  the  exist- 
ence of  the  applications  which  were  filed 
under  the  act  of  June  1,  1938.  It  further 
appears,  however,  that  they  have  a  high 
current  value  for  agricultural  purposes, 
and  that  their  retention  in  Federal  owner- 
ship serves  no  governmental  or  other  pub- 
lic purpose  or  interest.  In  the  circum- 
stances, therefore,  the  Bur.  of  Land  Man- 
agement will  offer  them  for  sale  at  public 
auction. 

David  B.  Morgan,  Phoenix  080685,  081^38, 
079627  "K",  A-24365  (July  29,  1947) 

Where  value  of  selected  land  exceeds 
value  of  offered  land,  case  is  remanded  to 
afford  applicant  an  opportunity  to  make 
appropriate  amendment  of  his  application. 

Current  transactions  in  the  sale  of  real 
estate  in  the  vicinity  of  the  selected  lands 
are  an  element  which  may  be  considered 
in  arriving  at  the  value  of  the  selected 
lands. 

The  grazing  use  to  which  offered  and 
selected  lands  may  be  put  is  not  the  sole 
or  controlling  element  in  determining  the 
comparative  values  of  the  lands. 
Lewis  C.  White,  Phoenix  082225  "LU",  A- 
25355  (June  4, 1948) 

An  application  for  private  exchange  was 
properly  rejected  when  the  offered  lands 
were  less  valuable  than  the  selected  lands 
and  the  exchange  would  have  been  det- 
rimental to  the  local  livestock  industry. 
Ernest  C.  Feland,  Cheyenne  072918  "LU", 
A-25370  (Aug.  13, 1948) 

A  case  involving  a  private  exchange  ap- 
plication under  sec.  8  of  the  Taylor  Graz- 
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ing  Act  should  be  remanded  for  a  new 
field  investigation  and  further  considera- 
tion of  relative  values  of  the  offered  and 
selected  lands  when  the  record  on  appeal 
is  inadequate  to  warrant  a  determination 
of  the  issue  of  relative  values. 
Ray  D.  Olson,  Blackfoot  05U88  "LU",  A- 
25126  (June 24, 1949) 

The  rejection  of  a  private  exchange 
application  under  sec.  8  of  the  Taylor 
Grazing  Act  was  proper  where  the  value 
of  the  selected  land  was  higher  than  that 
of  the  land  offered  in  exchange. 
Pcrley  M.  Lewis,  Phoenix  085365,  A-25731 
(July  19,  1949) 

The  question  of  whether  the  use  of  any 
public  land  is  reasonably  necessary  for 
airport  purposes  under  the  Federal  Airport 
Act  is  determined  by  the  Administrator 
of  Civil  Aeronautics,  not  by  the  Depart- 
ment of  the  Interior.  This  Department 
determines  only  whether  a  conveyance  of 
such  land  to  a  public  agency  for  airport 
use  under  that  act  would  be  inconsistent 
with  the  Department's  needs. 

A  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  cannot  be  allowed 
where  the  value  of  the  selected  land 
exceeds  the  value  of  the  offered  land. 
Elmore  J.  Bragg,  Blackfoot  055678,  Idaho 
0249,  A-25697  (Aug.  4,  1949) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  is  properly 
rejected  where  the  offered  lands  are  less 
valuable  than  the  selected  lands,  and  the 
disposal  of  the  selected  lands  would  be 
detrimental  to  the  administration  of  the 
grazing  district. 

George  C.  Low,  Salt  Lake  City  065548,  A- 
25725  (Dec.  22,1949) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  must  be 
rejected  where  the  offered  lands  are  less 
valuable  than  the  selected  lands. 
Nicholas  M.  Hughes  and  Albert  J.  Hetzel, 
Phoenix  085115,  A-25813  (Feb.  8,  1950) 

An  application  for  a  private  exchange 
under  the   Taylor  Grazing  Act  must  be 
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rejected  where  the  offered  lands  are  less 
valuable  than  the  selected  lands. 
Stanley  E.  Brewer  and  Regina  L.  Brewer, 
Puello  059018,  A-25922  (Oct.  5,  1950) 

The  rejection  of  a  private  exchange  ap- 
plication under  sec.  8  of  the  Taylor  Graz- 
ing Act  is  required  where  the  value  of  the 
selected  land  is  higher  than  that  of  the 
land  offered  in  exchange. 

A  second  field  examination  will  not  be 
ordered  at  the  request  of  an  applicant 
where  it  appears  that  the  previous  exami- 
nation was  competently  made. 
Joseph  W.  Russell,  Sr.,  A-25976  (Jan.  9, 
1951) 

A  private  exchange  application  must  be 
rejected  where  the  value  of  the  selected 
lands  exceeds  the  value  of  the  offered 
lands. 

A  private  exchange  application  may 
properly  be  rejected  where  the  disposal  of 
the  selected  lands  would  adversely  affect 
the  administration  of  the  grazing  district 
in  which  the  selected  lands  are  located. 
J.  N.  Cook,  Salt  Lake  069JtS9,  A-25964 
(Mar.  27, 1951) 

A  proposed  private  exchange  cannoc  be 
consummated  where  the  value  of  the 
selected  land  exceeds  the  value  of  the 
offered  land. 

Land  that  is  suitable  for  disposition  in 
the  form  of  small  tracts  will  not  be  dis- 
posed of  under  a  private  exchange. 

Where  a  proposed  private  exchange  in- 
volving selected  lands  of  greater  value 
than  the  offered  lands  was  rejected  by  the 
Bur.  of  Land  Management  and,  during  the 
pendency  of  an  appeal  before  the  head  of 
the  Department,  the  applicant  amended 
his  application  in  an  effort  to  overcome  the 
disparity  in  values,  it  is  appropriate  to  re- 
consider the  proposed  exchange  in  the 
light  of  the  amended  application. 
Gordon  T.  Alley,  Arizona  0221,  A-26250 
(Dec.  3, 1951) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  is  properly 
rejected  where  the  value  of  the  selected 
land  exceeds  the  value  of  the  offered  land. 

The  general  rule  of  the  Department  is 
that  a  quarter-quarter  section,  or  a  frac- 
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tional  lot,  is  the  minimum  unit  of  land 
section,  or  a  fractional  lot,  is  the  minimum 
unit  of  land  for  classification  and  disposal. 
George  U.  Ebsen,  Phoenix  086402,  A-26264 
(Jan.  20, 1952) 

The  rejection  of  an  application  for  a 
private  exchange,  under  sec.  8  of  the  Tay- 
lor Grazing  Act,  is  proper  where  the 
exchange  would  not  be  in  the  public 
interest. 

Carl  J.  Richardson,  Arizona  0335,  A-26304 
(Feb.  20, 1952) 

A  direction  to  publish  notice  of  a  pro- 
posed exchange  of  lands  under  sec.  8(b)  of 
the  Taylor  Grazing  Act  is  not  an  approval 
of  the  exchange  application,  even  though  it 
is  tentatively  determined  at  the  time  that 
the  selected  land  is  available  for  exchange, 
that  the  offered  land  and  the  selected  land 
are  approximately  of  equal  value,  and  that 
the  proposed  exchange  is  in  the  public 
interest. 

It  is  necessary  to  reject  an  application 
for  an  exchange  under  sec.  8(b)  of  the 
Taylor  Grazing  Act  when  it  appears  that 
no  public  interest  would  be  benefited  by 
the  proposed  exchange. 
Elisha  C.  Luna,  Phoenix  079461,  A-26278 
(Mar.  21, 1952) 

Where  a  private  exchange  application 
was  rejected  for  the  reason  that  the  se- 
lected land  was  of  greater  value  than  the 
offered  land,  and  supplementary  informa- 
tion regarding  the  comparative  two  tracts 
have  approximately  equal  value,  the  appli- 
cation for  exchange  may  be  allowed. 
Harry  G.  Keiper,  Jr.,  Los  Angeles  089481, 
A-26464  (Aug.  8, 1952) 

An  application  for  private  exchange 
must  be  rejected  where  the  value  of  the 
selected  lands  exceeds  that  of  the  offered 
lands  and  where  the  allowance  of  the  ex- 
change would  not  be  in  the  public  interest. 

A  private  exchange  applicant  is  not  en- 
titled as  a  matter  of  legal  right  to  a  hear- 
ing for  the  reception  of  evidence  on  mat- 
ters relating  to  the  allowance  of  the 
application. 

George  Z.  Herrell,  Denver  053884,  A-26508 
(Jan.  15,  1953) 
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Where  it  appears  that  by  acquiring  the 
lands  offered  in  a  proposed  exchange  the 
Govt,  will  obtain  a  substantial  benefit  be- 
yond their  mere  appraised  value  in  the 
form  of  a  continuing  advantage  to  its 
range  management  program,  an  applica- 
tion for  private  exchange  will  be  approved 
and  one  for  public  sale  of  the  same  land 
will  be  rejected. 

George  E.  Tolmie,  Robert  Houghland, 
Blaclzfoot  055995,  054710,  A-26622  (Oct.  2, 
1953) 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  will  be  rejected 
if  no  public  interest  is  benefited  by  the  ex- 
change or  if  the  selected  lands  are  greater 
in  value  than  the  offered  lands. 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  will  be  rejected 
where  it  does  not  meet  the  statutory  re- 
quirements even  though  the  applicant  con- 
sulted with  the  local  land  office  officials 
prior  to  the  filing  of  his  application  and 
notice  of  the  proposed  exchange  was 
published. 

R.  W.  Richmond,  Oregon  02199,  A-26935 
(Feb.  17,  1954) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  must  be  re- 
jected where  the  offered  lands  are  less  val- 
uable than  the  selected  lands. 
Gordon  T.  Alley,  Arizona  0221,  A-26826 
(Apr.  29,  1954) 

PROTESTS 
Protest  finally  rejected  against  the  ap- 
proval of  the  exchange.  Affirmed. 
Chester  Grounds,  et  al.,  Denver  049875  "F", 
A-23707  (Apr.  7, 1944) 

Exchange  applications  rejected.  Af- 
firmed. 

David  B.  Morgan,  Kinter  K.  Koontz,  Phoe- 
nix 080916,  080917,  080918,  080919,  "K", 
A-23783,  A-23782  (Apr.  12,  1944) 

Protest  against  private  exchange  under 
section  8  of  the  Taylor  Grazing  Act  dis- 
missed— Appeal  from  the  GLO.  Affirmed. 
Ward  B.  BaJcer,  "K",  Blackfoot  054214,  A- 
23870  (June  30,  1944) 
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Appeal  from  a  decision  of  the  Commis- 
sioner of  the  General  Land  Office  dated 
May  5,  1944,  dismissing  protest  against  the 
application  of  the  Bixby-Huffman  Cattle 
Company,  to  exchange  lands  in  the  Modoc 
National  Forest.  Affirmed. 
J.  C.  Essex,  Sacramento  035606  "K",  A- 
23927  (July  31, 1944) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed. 

Protest  against  private  exchange  dis- 
missed because  of  lack  of  any  evidence  that 
the  exchange  is  improper  and  because  the 
protestant  is  merely  a  trespasser  without 
any  right. 

Aurora  Grazing  Association  v.  Ernest  W. 
Herbert,  SLC  0632S7  "K",  A-24317  (June 
18,  1946) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed. 

Private  exchange  found  to  be  in  the  pub- 
lic interest.  The  selected  lands  are  subject 
to  the  right-of-way  for  the  existing  county 
road. 

Mrs.  Virginia  Chambers,  Protestant  v. 
Chauncey  B.  Oliver,  Applicant,  Carson  City 
021375  "K",  A-24390  (Sept.  18,  1946) 

Rejection  of  petition  for  elimination  of 
land  from  stock  driveway  withdrawal  in 
connection  with  sec.  8  private  exchange  is 
proper  where  land  is  needed  for  driveway 
purposes. 

Five-acre  tract  lease  may  be  granted 
upon  lands  withdrawn  for  stock  driveway 
purposes  without  the  necessity  of  first  elim- 
inating the  land  from  the  driveway. 
Robert  L.  Stewart,  Phoenix  0813S8,  080549 
"LC",  A-24401  (Nov.  8,  1946) 

Private  exchange  approved  on  the  basis 
of  an  amended  application.  Applicant 
reached  amicable  settlement  with  protes- 
tants. 

Jacob  W.  Bergstrom,  et  al.,  Salt  Lake  City 
063315,  06M79,  061,88b,  A-24004  (Feb.  19, 
1947) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed. 

Protest  against  exchange  dismissed 
where  exchange  is  in  public  interest  and 


PRIVATE  EXCHANGES— Continued 

PROTESTS — Continued 
protestant  could  not  easily  use  the  public 
lands  anyway. 

Mrs.  Amy  Gibson  v.  John  A.  McLeod,  Phoe- 
nix 080393,  080523,  075802  "K",  A-24536 
(Feb.  24,  1947) 

Protest  against  private  exchange  dis- 
missed where  it  appears  that  water  supply 
which  protestant  seeks  to  protect  is  lo- 
cated on  lands  already  owned  by  the  ex- 
change applicant. 

Melva  Decker,  Salt  Lake  City  062962  "K", 
A-24549  (Mar.  4,  1947) 

Protest  Against  Private  Exchange  Appli- 
cations Dismissed. 

The  act  of  June  1,  1938,  contemplated 
that  appropriated  land  may  be  disposed  of 
in  small  tracts  for  home,  cabin,  camp, 
health,  convalescent,  recreational  or  busi- 
ness site  purposes.  It  does  not  contemplate 
agricultural  entries  which  may  continue 
to  be  made  under  the  homestead  and  desert 
land  laws. 

Furthermore,  the  supply  of  water  to  ir- 
rigate the  selected  lands  is  inadequate  and 
the  cost  of  raising  it  is  excessive  if  agri- 
cultural use  of  the  land  is  contemplated. 
Chester  W.  Johns,  Applicant,  Charles  B. 
Black,  Protestant,  Phoenix  081522,  081523, 
082282  "K",  A-24609  (June  16,  1947) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed 
where  it  appears  that  exchange  would  be 
in  public  interest. 

A  license  to  graze  may  be  reduced  upon 
diminution  of  Federal  range  being  used 
under  license  or  permit. 
J.  George  Jones,  Jr.,  Applicant,  Carl  Nixon, 
et  al,  Protestants,  Salt  Lake  City  063097 
"It",  A-24528  (Nov.  4,  1947) 

Where  protest  against  private  exchange 
is  based  on  contention  that  selected  land  is 
valuable  as  source  of  wood  and  as  grazing 
area  but  field  examination  shows  that  wood 
supply  on  the  tract  is  insignificant  in  quan- 
tity and  that  grazing  use  was  unautho- 
rized, protest  is  dismissed. 
Chester  R.  Johnson,  Salt  Lake  City  063089, 
A-24644  (Apr.  20,  1948) 

The  Rules  of  Practice  do  not  provide  for 
class  appeals.  A  person  who  desires  to  ap- 
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peal  to  the  head  of  the  Department  must 
do  so  in  person  or  through  a  duly   au- 
thorized representative. 

The  action  of  the  Director  of  BLM  in 
dismissing  protests  against  a  contemplated 
private  exchange  will  be  affirmed  where 
the  record  sustains  the  Director's  findings 
that  the  selected  lands  do  not  exceed  the 
offered  lands  in  value  and  that  the  public 
interest  will  be  benefited  by  the  exchange. 
Kenyon  T.  Palmer,  et  ah  v.  Ellsworth  E. 
Brown,  Phoenix  083686  "LD",  A-25518 
(Oct  20,  1948) 

A  protest  against  the  approval  of  a  pri- 
vate exchange  application  may  properly  be 
rejected  where  the  available  evidence  tends 
to  disprove  the  protestant's  claim  that  a 
portion  of  the  selected  land  is  indispensable 
to  his  ranching  operations  and  adjoining 
land. 

Murray  A.  EUason,  Salt  Lake  063077,  A- 
25367  (Aug.  15,  1949) 

A  protest  against  the  consummation  of  a 
private  exchange,  made  by  one  whose  ap- 
plication for  the  public  sale  of  the  selected 
tract  has  been  denied,  will  not  be  con- 
sidered as  such  where  the  protestant  failed 
to  serve  a  copy  of  his  protest  on  the  appli- 
cant for  the  private  exchange  within  the 
time  allowed  by  the  regulations  of  the  De- 
partment and  the  published  notice  of  the 
proposed  exchange. 

A  protest  against  an  exchange  will  be 
considered  as  an  appeal  to  the  head  of  the 
Department  from  the  rejection  of  the 
protestant's  application  for  the  public  sale 
of  the  selected  tract  if  filed  within  30  days 
after  the  receipt  of  notice  of  the  rejection 
of  the  public  sale  application,  as  required 
by  the  regulations  relating  to  such  an 
appeal. 

Land  exchanges  are  favored  over  public 
sales  of  isolated  tracts  where  the  public 
land  programs  of  the  Department  will  be 
furthered  by  the  acquisition  of  the  of- 
fered lands. 

James  P.  Sellers  v.  Howard  J.  Smith, 
Phoenix  081521  081624,  A-25749  (Sept.  16, 
1949) 

A  protest  against  the  selection  of  a  tract 
of  land  in  a  private  exchange  application 
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under  sec.  8  of  the  Taylor  Grazing  Act  on 
the  ground  that  it  will  interfere  with  the 
protestant's  livestock  operations  will  not 
be  allowed  where  the  tract  adjoins  land 
owned  by  the  private  exchange  applicant 
and  has  been  held  under  the  Taylor  Graz- 
ing leases  by  the  applicant  and  its  prede- 
cessor for  a  period  which  began  long  before 
the  protestant  commenced  operations  in 
the  area. 

The  filing  of  an  exchange  application 
under  sec.  8  of  the  Taylor  Grazing  Act  by 
a  State  does  not  confer  upon  the  State  a 
vested  right  to  have  its  application  con- 
sidered and  allowed  over  a  previously  filed 
private  exchange  application  for  the  same 
land. 

The  decisive  factor  in  such  a  case  is 
whether  the  acceptance  of  the  private  ex- 
change application  would  or  would  not 
benefit  the  public  interest. 

Sidney  B.  Moeur,  State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081262,  A-25548,  A-25570  (Nov.  9, 
1949) 

The  dismissal  of  a  protest  against  a  pri- 
vate exchange  application  is  proper  where 
the  proposed  exchange  complies  with  the 
statutory  requirement  of  value,  and  where 
consummation  of  the  exchange  will  benefit 
the  public  interest. 

Ed  Cassity,  J.  J.  Castagno,  Salt  Lake 
066712,  A-2654S  (Dec.  22,  1952) 

A  decision  of  the  Bur.  of  Land  Manage- 
ment rejecting  an  application  for  entry 
under  the  Desert  Land  Law  will  be  re- 
versed on  timely  appeal  wThen  the  reasons 
for  the  rejection  have  ceased  to  exist. 

A  protest  against  a  proposed  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act,  which  indicates  that  passage  of  the 
selected  lands  into  the  applicant's  owner- 
ship might  disrupt  conservation  practice, 
should  not  be  dismissed  upon  the  basis  of 
a  bare  conclusion  in  a  field  report,  unsub- 
stantiated by  evidence,  that  allowance  of 
the  exchange  would  not  affect  the  local 
economy. 

Andrew  F.  Andrews,  et  al.,  Black  foot 
055295,  055332,  A-26279  (Feb.  13,  1953) 
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Where  evidence  in  the  record  shows 
prima  facie  that  a  private  exchange  pro- 
posed under  sec.  8(b)  of  the  Taylor  Graz- 
ing Act  will  be  in  the  public  interest,  for 
a  protestant  against  the  exchange  to  pre- 
vail, he  must  show  that  the  exchange  will 
not  be  in  the  public  interest. 

A  mere  statement,  without  supporting 
evidence,  that  the  value  of  the  selected 
land  exceeds  the  value  of  the  offered  land, 
that  the  exchange  will  not  simplify  the 
administration  of  public  lands,  and  that 
the  offered  lands  are  not  in  an  area  prin- 
cipally made  up  of  public  domain  land  is 
insufficient  to  sustain  a  protest  against  the 
exchange. 

Grace  L.  Rock,  et  al.,  Salt  Lake  067606, 
A-26704  (June  16, 1953) 

The  dismissal  of  protests  against  a  pri- 
vate exchange  application  is  proper  where 
the  proposed  exchange  complies  with  the 
requirements  of  value,  and  where  the  con- 
summation of  the  exchange  will  benefit 
the  public  interest. 

Randolph  Land  &  Livestock  Co.,  Nick 
Chournos,  Salt  Lake  010636,  A-26973 
(Aug.  6, 1954) 

A  protest  against  the  approval  of  a  pri- 
vate exchange  application  may  properly 
be  rejected  where  the  proposed  exchange 
complies  with  the  statutory  requirement 
of  value  and  where  consummation  of  the 
exchange  will  benefit  the  public  interest. 

Where  the  land  applied  for  in  an  iso- 
lated homestead  application  is  part  of  a 
proposed  private  exchange  and  it  is  found 
that  the  exchange  will  be  in  the  public 
interest,  the  application  may  properly  be 
rejected. 

An  application  for  an  enlarged  home- 
stead entry  is  properly  rejected  where, 
because  of  alkaline  soil  and  low  precipita- 
tion, the  land  appears  to  be  unsuitable  for 
dry  farming. 

DeWayne  L.  Harding,   Utah  05250,   Salt 
Lake  071386,  A-26948  (Sept.  7,  1954) 
PUBLIC  INTEREST 
Proposed  exchange  held  not  in  public 
interest.  Appeal  from  the  General  Land 
Office. 
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Even  though  acquisition  of  offered  lands 
would  benefit  the  U.S.,  a  private  exchange 
application  is  denied  where  such  benefit 
is    outweighed    by    disadvantage    arising 
from    disposal    of    grazing    lands    which 
would  interfere  with  proper  administration 
of  other  Federal  lands. 
King  Investment  Co.,  Phoenix  081015  "K", 
A-24282  (Mar.  25,  1946) 

Application  for  private  exchange  re- 
jected. Appeal  from  the  General  Land 
Office. 

Private  exchange  application  denied  on 
ground  that  public  interest  would  not  be 
served  by  acquisition  of  long  neck  of  land 
extending  deeply  into  privately  owned 
land. 

Frank  Z.  Howard,  Lakeview  016166  "K", 
A-24189  (Apr.  3, 1946) 

1.  Because  a  proposed  exchange  may 
benefit  administration  of  a  grazing  dis- 
trict, it  does  not  follow  that  the  exchange 
as  a  whole  will  benefit  the  public  interests. 

2.  The  desire  of  numerous  persons  to 
use  selected  land  for  home  sites  is  prop- 
erly considered  as  an  element  of  value. 

3.  Although  a  proposed  exchange  may 
include  some  elements  of  advantage  to  the 
public,  other  elements  present  in  the  ex- 
change may  strike  a  balance  which  is  un- 
favorable to  the  public  interests.  The 
Department  must  weigh  ail  factors  and 
look  to  the  final  balance. 

David  B.  Morgan,  Phoenix  080865,  08U38, 
019621  "K",  A-24365  (July  23,  1946) 

O&O  Exchange  Application. 

Exchange  application  should  not  be  de- 
nied before  a  complete  factual  report  on 
the  proposed  exchange  has  been  submitted 
by  the  Chief  Forester.  The  report  must 
show  facts  whether  there  are  any  rea- 
sons why  the  exchange  should  not  be  con- 
summated, and  such  facts  as  will  aid  in 
the  determination  of  whether  the  proposed 
exchange  is  in  the  public  interest. 
Barrel  W.  Fleming,  Roseourg  023011  "F", 
A-24316  (Aug.  19, 1946) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed. 

Private  exchange  found  to  be  in  the 
public   interest.    The   selected   lands   are 
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subject  to  the  right-of-way  for  the  exist- 
ing county  road. 

Mrs.  Virginia  Chambers,  Protestant  v. 
Chauncey  B.  Oliver,  Applicant,  Carson  City 
021375  "K",  A-24390  (Sept.  18,  1946) 

Exchange  held  not  to  be  in  public  inter- 
est. It  is  the  policy  of  the  Department  to 
dispose  of  land  suitable  for  business  or  res- 
idential sites  directly  to  the  individuals  de- 
siring to  use  it  for  such  purposes,  under 
either  the  Small  Tract  Act  (act  of  June  1, 
1938,  52  Stat.  609,  43  U.S.C.  682(a) )  or  the 
Townsite  Acts  (43  U.S.C.  Ch.  17),  rather 
than  to  cede  an  entire  townsite  area  to  an 
individual  who  proposes  to  develop  the 
area  as  a  business  proposition. 
Benjamin  C.  Spencer,  Carson  City  022398 
"K",  A-24443  (Nov.  8,  1946) 

Proposed  exchanges  not  in  public  inter- 
est. Public  interest  would  not  be  benefited 
by  proposed  exchanges  even  if  values  were 
equalized.  However,  the  applicant  should 
be  afforded  the  privilege  of  submitting  evi- 
dence to  Bur.  of  Land  Management  in 
connection  with  this  question  within  30 
days  after  receipt  of  this  decision. 
Herman  A.  Christian,  Phoenix  081J,61, 
081462  "K",  A-24321  (Dec.  17,  1946) 

Private  exchange  is  not  necessarily  in 
public  interest  even  though  acquisition  of 
the  offered  lands  would  be  in  the  public 
interest.  Private  exchange  application  de- 
nied where  it  appears  that  selected  lands 
are  well  located  for  small  tract  use,  bear 
shallow  water,  and  have  history  of  family 
residence  thereon;  whereas  exchange  ap- 
plicant proposes  to  use  such  lands  only  as 
pasture  for  his  riding  horses. 
&  Portland  Halle,  II,  Phoenix  080362  "K", 
A-24300(Jan.23,1947) 

Public  sale  application  rejected  because 
of  conflict  with  private  exchange  applica- 
tion. 

Exchanges    of   public   lands    for   other 
lands,  furthering  public  land  programs,  are 
favored  over  the  sale  of  public  lands. 
B.  D.  Bond  v.  C.  M.  Harvey,  Las  Cruces 
063826,  061606,  063319  "K",  A-24527  (Feb 
24,  1947) 
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In  a  decision  of  July  23, 1946,  the  Depart- 
ment affirmed  a  decision  of  GLO  wThich 
rejected  the  application.  Because  of  nu- 
merous applications  which  had  been  filed 
by  others  to  acquire  portions  of  the  selected 
lands,  and  because  of  the  location,  topog- 
raphy, soil,  water  and  climatic  conditions 
of  the  selected  lands,  as  compared  with 
the  offered  lands,  the  Department  con- 
cluded that  the  selected  lands  had  a  higher 
value  than  the  offered  lands.  In  addition,  it 
was  concluded  that  it  would  be  preferable 
in  the  public  interest  to  classify  the  se- 
lected lands  for  disposition  under  the  act 
of  June  1,  1938,  rather  than  for  disposition 
in  a  private  exchange. 

In  consequence  of  the  motion  filed,  the 
Department  has  reappraised  the  value  of 
the  selected  lands. 

In  determining  the  proper  mode  of  dis- 
position of  the  land,  some  doubt  arises  as 
to  the  weight  to  be  accorded  to  the  exist- 
ence of  the  applications  which  were  filed 
under  the  act  of  June  1,  1938.  It  further 
appears,  however,  that  they  have  a  high 
current  value  for  agricultural  purposes, 
and  that  their  retention  in  Federal  owner- 
ship serves  no  governmental  or  other  public 
purpose  or  interest.  In  the  circumstances, 
therefore,  the  Bur.  of  Land  Management 
will  offer  them  for  sale  at  public  auction. 
David  B.  Morgan,  Phoenix  080685,  081Jt88t 
079627  "K",  A-24365   (July  29,  1947) 

Application  for  homestead  entry  rejected 
by  Bur.  of  Land  Management  on  the  ground 
that  the  land  is  better  suited  for  disposition 
under  a  private  exchange  application  which 
was  filed  by  C.  E.  Valpey,  under  sec.  8  of 
the  Taylor  Grazing  Act. 

Applicant  has  appealed  stating  that  30 
of  the  40  acres  involved  are  irrigable ;  that 
he  has  sufficient  water  available  for  this 
purpose  as  contrasted  with  Valpey,  who  is 
said  to  have  no  water  available  and  who 
proposes  to  use  the  land  for  grazing  pur- 
poses in  connection  with  his  nearby  dairy 
farm. 

The  report  of  the  field  examination  of 
this  land  indicates  that  approximately  10 
acres  in  the  northeast  portion  of  the  40 
acres  could  be  cultivated  after  the  removal 
at  substantial  cost  of  juniper  trees  and 
large  amount  of  loose  lava  rock.  The  re- 
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maining  30  acres  are  too  rocky  for  cultiva- 
tion. 

It  appears  that  the  Bureau  properly  re- 
jected the  Rachor  application.  The  ques- 
tionable value  of  the  land  for  agriculture, 
even  if  it  is  irrigable,  coupled  with  the  fact 
that  the  exchange  proposed  by  Valpey  will 
result  in  Federal  acquisition  of  an  area 
needed  for  a  stock  driveway  leads  to  the 
conclusion  that  the  public  interest  is  best 
served  by  the  rejection  of  Rachor's  appli- 
cation in  favor  of  the  exchange  application 
of  Valpey. 

Nicholas  F.  Rachor,  The  Dalles  032235  "K", 
A-24598  (Oct.  14, 1947) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed 
where  it  appears  that  exchange  would  be  in 
public  interest. 

A  license  to  graze  may  be  reduced  upon 
diminution  of  Federal  range  being  used  un- 
der license  or  permit. 

J.  George  Jones,  Jr.,  Applicant,  Carl  Nixon, 
et  al.,  Protestants,  Salt  Lake  City  063097 
"K",  A-24528  (Nov.  4, 1947) 

In  determining  whether  exchanges,  pro- 
posed to  be  made  under  sec.  8  of  the  Taylor 
Grazing  Act,  will  be  beneficial  to  the  public 
interest,  it  is  the  duty  of  the  Department 
to  make  that  determination  as  of  the  time 
the  proposed  exchange  is  considered  by  it. 
The  Department  may  not  consider  whether 
the  proposed  exchange  might  have  been  in 
the  public  interest  at  an  earlier  date,  but 
the  Department  may  consider  conditions 
reasonably  to  be  anticipated  in  the  fore- 
seeable future. 

David  B.  Morgan,  Phoenix  081320,  0S1321 
"K",  A-24518  (Dec.  12,  1947) 

An  application  to  select,  under  sec.  8  of 
the  Taylor  Grazing  Act  (48  Stat.  1272,  49 
Stat.  1976,  43  U.S.C.  315g),  land  which 
provides  access  to  water  for  livestock  graz- 
ing on  the  public  range,  and  which,  if 
allowed  to  pass  into  private  ownership, 
would  tend  to  disrupt  the  orderly  manage- 
ment of  the  range,  was  properly  rejected 
since  the  exchange  would  not  be  beneficial 
to  the  public  interest. 

J.  Richard  Poulton,  Blackfoot  055188  "K", 
A-24690  (Jan.  7,  1948) 
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Where  a  private  exchange  meeting  stat- 
utory requirements  of  value  would  im- 
prove the  land  pattern,  facilitate  range 
management,  reduce  administrative  costs 
and  benefit  small  users,  it  will  be  allowed 
as  in  the  public  interest,  especially  in  the 
absence  of  persuasive  evidence  that  it 
would  adversely  affect  the  stock  operations 
of  private  owners  adjoining  the  selected 
lands. 

Alexander  Healy,  Harold  Pearson  and 
Dominica  Esponda,  Protestants,  Buffalo 
031000  "LU",  A-25294  (Sept.  9,  1948) 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  must  be  denied 
if  the  selected  lands  are  greater  in  value 
than  the  offered  lands. 

In  determining  whether  an  exchange 
proposed  to  be  made  under  sec.  8(b)  of  the 
Taylor  Grazing  Act  will  be  beneficial  to  the 
public  interest,  the  Department  may  con- 
sider conditions  reasonably  to  be  antici- 
pated in  the  foreseeable  future. 

An  application  for  an  exchange  under 
the  Taylor  Grazing  Act  will  be  rejected  if 
the  lands  are  more  suitable  for  disposition 
as  small  tracts. 

Miguel  Echeverria,  Phoenix  080533  "K", 
A-24661  (Oct.  20,  1948) 

The  Rules  of  Practice  do  not  provide 
for  class  appeals.  A  person  who  desires  to 
appeal  to  the  head  of  the  Department  must 
do  so  in  person  or  through  a  duly  autho- 
rized representative. 

The  action  of  the  Director  of  BLM  in 
dismissing  protests  against  a  contemplated 
private  exchange  will  be  affirmed  where 
the  record  sustains  the  Director's  findings 
that  the  selected  lands  do  not  exceed  the 
offered  lands  in  value  and  that  the  public 
interest  will  be  benefited  by  the  exchange. 
Kenyon  T.  Palmer,  et  al.  v.  Ellsicorth  E. 
Brown,  Phoenix  083686  "LD",  A-25518 
(Oct.  20,  1948) 

Where  a  sec.  8  of  the  Taylor  Grazing  Act, 
private  exchange  application  is  found  to  be 
in  the  public  interest,  a  desert  land  appli- 
cation filed  subsequently  will  be  rejected 
without  prejudice  to  renewal  in  the  event 
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that  the  proposed  exchange  shall  not  be 
consummated. 

John  T.  Robertson,  Jr.,  now  known  a$ 
Peter  John  Robertson,  Phoenix  019961  "£", 
A-24652  (Dec.  30,  1948) 

An  application  for  private  exchange  will 
be  rejected  where  the  disposal  of  the 
selected  land  would  adversely  affect  the 
administration  of  a  grazing  district. 
Edward  M.  Caisson,  Denver  05^575,  A- 
25691  (Aug.  8,  1949) 

A  State  does  not,  by  filing  an  applica- 
tion to  acquire  a  tract  of  public  land  by 
means  of  an  exchange  under  sec.  8(c)  of 
the  Taylor  Grazing  Act,  automatically 
acquire  a  vested  right  in  the  tract  which,  as 
a  matter  of  law,  makes  it  impossible  for 
the  Department  subsequently  to  dispose  of 
the  tract  under  other  provisions  of  law 
or  to  reserve  it  for  a  public  use  or  purpose. 

An  application  by  a  State  to  acquire  a 
tract  of  public  land  by  means  of  an  ex- 
change, and  an  exchange  application  by  a 
private  person  for  the  same  tract,  are  not 
on  the  same  footing,  but,  instead,  they 
should  be  regarded  as  being  in  different 
categories. 

Neither  the  existence  of  a  previously 
filed  private  exchange  application  for  the 
same  tract  of  land  nor  the  Department's 
opinion  as  to  the  superior  merit  of  that 
application  from  the  standpoint  of  the  pub- 
lic interest  is  a  sufficient  ground  for  the 
rejection  of  a  State's  application. 
Sidney  B.  Moeur — State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081862,  A-25548,  A-25570  (Mar.  31, 
1950) 

The  Secretary  of  the  Interior  retains  the 
right  at  any  time  to  exercise  his  super- 
visory power  over  applications  to  exchange 
land  under  sec.  8(b)  of  the  Taylor  Graz- 
ing Act,  notwithstanding  the  fact  that  au- 
thority to  take  final  action  in  such  matters 
has  been  delegated  to  the  Director  of  the 
Bureau  of  Land  Management,  subject  to 
the  right  of  appeal  to  the  Secretary. 

When  land  applied  for  under  the  Small 
Tract  Act  and  later  selected  in  a  proposed 
exchange  under  sec.  8(b)  of  the  Taylor 
Grazing  Act  is  closer  to  a  development  of 
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small  tract  homes  and  business  sites  than 
is  the  offered  land  and  when  it  appears 
doubtful,  because  of  recent  developments 
in  the  vicinity  of  the  selected  land,  that 
the  selected  land,  would,  if  obtained  in  the 
exchange,  continue  to  be  used  for  grazing 
purposes,  the  proposed  exchange  is  not  in 
the  public  interest  and  will  not  be  ap- 
proved. 

Albert  Mendel,  Edwin  A.  Roberts,  et  al., 
Los  Angeles  081690,  et  al.,  A-26222  (May 
4,  1951) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  is  properly 
rejected  where  the  offered  land  would  be 
more  burdensome  to  administer  than  the 
selected  lands  and  no  benefit  to  the  public 
interest  would  result. 

Benjamin  F.  Youngkcr  and  Clarence  0. 
Vosburgh,  Phoenix  085695,  A-26306  (Nov. 
13,1951) 

The  test  to  be  applied  in  determining 
whether  a  proposed  forest  exchange  shall 
be  consummated  is  whether  "the  public 
interests  will  be  benefited"  by  the  ex- 
change. 

A  proposed  forest  exchange  which  will 
make  possible  better  utilization  of  both 
private  and  public  lands  situated  within 
the  area  is  in  the  public  interest. 

A  State  cannot  impose  any  restriction 
upon  the  Federal  Govt,  respecting  the 
acquisition  from  private  persons  of  lands 
situated  within  the  State,  where  no  cession 
of  jurisdiction  over  such  lands  from  the 
State  to  the  Federal  Govt,  is  involved. 
Marie  Scott  and  Board  of  County  Com- 
missioners, Montrose  County,  Colorado, 
Colorado  02218,  A-26309   (Nov.  28,  1951) 

The  rejection  of  an  application  for  a 
private  exchange,  under  sec.  8  of  the  Tay- 
lor Grazing  Act,  is  proper  where  the  ex- 
change would  not  be  in  the  public  interest. 
Carl  J.  Richardson,  Arizona  0835,  A-26304 
(Feb.  20,  1952) 

A  direction  to  publish  notice  of  a  pro- 
posed exchange  of  lands  under  sec.  8(b)  of 
the  Taylor  Grazing  Act  is  not  an  approval 
of  the  exchange  application,  even  though 
it  is  tentatively  determined  at  the  time  that 
the  selected  land  is  available  for  exchange, 
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that  the  offered  land  and  the  selected  land 
are  approximately  of  equal  value,  and  that 
the   proposed   exchange   is   in   the  public 
interest. 

It  is  necessary  to  reject  an  application 
for  an  exchange  under  sec.  8(b)  of  the 
Taylor  Grazing  Act  when  it  appears  that 
no  public  interest  would  be  benefited  by  the 
proposed  exchange. 

Elisha  C.  Luna,  Phoenix  079461,  A-26278 
(Mar.  21, 1952) 

Where  an  application  for  a  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act  would  create  a  narrow  strip  of  private 
land  in  the  midst  of  a  large  block  of  public 
domain  devoted  to  grazing,  the  exchange 
is  not  in  the  public  interest  and  the  appli- 
cation should  be  rejected. 
Jap  P.  Nielson,  Salt  Lake  066422,  A-26414 
(Nov.  4, 1952) 

The  dismissal  of  a  protest  against  a  pri- 
vate exchange  application  is  proper  where 
the  proposed  exchange  complies  with  the 
statutory  requirement  of  value,  and  where 
consummation  of  the  exchange  will  benefit 
the  public  interest. 

Ed    Cassity,   J.    J.    Castagno,    Salt   Lake 
066712,  A-26548  (Dec.  22,  1952) 

An  application  for  private  exchange 
must  be  rejected  where  the  value  of  the  se- 
lected lands  exceeds  that  of  the  offered 
lands  and  where  the  allowance  of  the  ex- 
change would  not  be  in  the  public  interest. 

A  private  exchange  applicant  is  not  en- 
titled as  a  matter  of  legal  right  to  a  hear- 
ing for  the  reception  of  evidence  on 
matters  relating  to  the  allowance  of  the 
application. 

George  Z.  Herrell,  Denver  058884,  A-26508 
(Jan.  15,  1953) 

Where  the  granting  of  a  private  ex- 
change application  would  interfere  with 
the  purposes  of  a  Desert  Game  Range  with- 
in which  the  selected  lands  lie,  it  is  in  the 
public  interest  to  refuse  to  restore  the 
land  from  the  withdrawal  and  to  reject  the 
application. 

W.  S.  Robinson,  Nevada  06488,  A-26594 
(Feb.  5,  1953) 
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Where  evidence  in  the  record  shows 
prima  facie  that  a  private  exchange  pro- 
posed under  sec.  8(b)  of  the  Taylor  Graz- 
ing Act  will  be  in  the  public  interest,  for 
a  protestant  against  the  exchange  to  pre- 
vail, he  must  show  that  the  exchange  will 
not  be  in  the  public  interest. 

A  mere  statement,  without  supporting 
evidence,  that  the  value  of  the  selected 
land  exceeds  the  value  of  the  offered  land, 
that  the  exchange  will  not  simplify  the 
administration  of  public  lands,  and  that 
the  offered  lands  are  not  in  an  area  prin- 
cipally made  up  of  public  domain  land  is 
insufficient  to  sustain  a  protest  against  the 
exchange. 

Grace  L.  Rock,  et  al.,  Salt  Lake  067606, 
A-26704  (June  16,  1953) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
where  it  appears  that  the  leased  land  con- 
sists of  an  isolated  tract  which  is  not 
susceptible  to  public  management  and 
where  the  sale  will  not  seriously  disrupt 
the  grazing  operations  of  the  lessee. 

An  application  for  a  private  exchange 
under  sec.  8(b)  of  the  Taylor  Grazing  Act 
will  be  rejected  when  it  appears  that  no 
public  interest  would  be  benefited  by  the 
proposed  exchange. 

Clara  Dickson,  et  al,  Pierre  028037,  BLM 
021787,  BLM  (S.D.)  033698,  A-26744  (Oct. 
5,1953) 

The  dismissal  of  a  protest  against  a  pri- 
vate exchange  application  is  proper  where 
the  proposed  exchange  complies  with  statu- 
tory requirements  of  value,  and  where  the 
consummation  of  the  exchange  will  benefit 
the  public  interest. 

S.  Foster  Shimmin,  et  al.,  Salt  Lake  066715, 
A-26808  (Dec.  1,1953) 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  will  be  rejected 
if  no  public  interest  is  benefited  by  the 
exchange  or  if  the  selected  lands  are 
greater  in  value  than  the  offered  lands. 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  will  be  rejected 
where  it  does  not  meet  the  statutory  re- 
quirements   even    though    the    applicant 
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consulted  with  the  local  land  office  officials 
prior  to  the  filing  of  his  application  and 
notice  of  the  proposed  exchange  was  pub- 
lished. 

B.  W.  Richmond,  Oregon  02199,  A-26935 
(Feb.  17,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  does  not  state  any  grounds  of 
appeal. 

The  rejection,  in  part,  of  an  application 
for  a  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  is  proper  where  the 
exchange  as  to  the  rejected  lands  would 
not  be  in  the  public  interest  because  the 
lands  have  been  found  to  be  primarily  valu- 
able for  homesite  use,  have  been  classified 
for  small  tract  disposition,  and  numerous 
small  tract  applications  therefor  have  been 
filed. 

Eureka     Livestock      Company,      Nevada 
011971,  A-27013  (Aug.  6,  1954) 

A  protest  against  the  approval  of  a  pri- 
vate exchange  application  may  properly 
be  rejected  where  the  proposed  exchange 
complies  with  the  statutory  requirement  of 
value  and  where  consummation  of  the  ex- 
change  will   benefit   the   public   interest. 

Where  the  land  applied  for  in  an  isolated 
homestead  application  is  part  of  a  pro- 
posed private  exchange  and  it  is  found 
that  the  exchange  will  be  in  the  public  in- 
terest, the  application  may  properly  be 
rejected. 

An  application  for  an  enlarged  home- 
stead entry  is  properly  rejected  where,  be- 
cause of  alkaline  soil  and  low  precipita- 
tion, the  land  appears  to  be  unsuitable  for 
dry  farming. 

DeWayne  L.  Harding,   Utah  05250,   Salt 
Lake  011886,  A-26948  (Sept.  7,  1954) 

The  rejection,  in  part,  of  an  application 
for  a  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  is  proper  where  the 
exchange  as  to  the  rejected  lands  would 
not  be  in  the  public  interest  because  the 
lands  have  been  found  to  be  primarily  val- 
uable for  homesite  use  and  have  been  class- 
ified for  small  tract  disposition. 
Opal  Oantlon,  Nevada,  089  Jt5,  A-26989  (Oct 
4,1954) 


PRIVATE  LAND  CLAIMS 
GENERALLY 

The  below  filed  a  petition  for  the  exer- 
cise of  supervisory  authority  in  the  mat- 
ter of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
petitioners  lay  claim  as  heirs  of  the  al- 
leged original  settler  and  preemptor,  their 
grandfather,  Joshua  Bryan.  Petitioners 
assert  that  the  disposal  made  of  these  lands 
by  the  Government  \v;is  in  derogation  of 
their  grandfather's  rights  and  thej  there- 
fore request  that  suits  be  instituted  to  pro- 
tect their  interests. 

The  examination  made  shows  thai  all 
the  lands  of  the  Bryan  plantation  had  been 
effectively  alienated  by  the  Government  by 
1SG0  and  that  none  of  them  was  ever  at 
any  time  subject  to  preemption  by  Joshua 
Bryan.  The  Latter  fad  explains  at  once 
why  no  assertion  of  his  settlement  of  a 
claim  t<>  i;  appears  of  record,  why  Bryan 
had  no  papers  to  exhibit  and  why  on  vari- 
ous occasions  his  sole  reliance  should  have 
been  upon  possessory  rights  in  what  per- 
haps were  commonly  hut  erroneously  re- 
garded :i-  public  hinds.  The  Indian  title, 
the  lack  of  surveys,  the  temporary  and  re- 
strictive character  of  the  preemption  nets, 
the  exemptions  of  the  treaty  gift  to  Ed- 
wards, Of  the  State  selections  for  seminar- 
s'^ ;iik1  schools  and  or  the  railroad  grant, 
the  untoward  combination  of  all  these 
could  not  fail  to  make  defeat  of  Bryan's 
settlement  complete.  The  pioneers  of  Josh- 
ua Bryan's  day  were  well  aware  Unit  dan- 
ger and  disappointment  would  often  affect 
their  adventure 

Petition  denied  and  Departmental  de- 
cision affirmed. 

Effie  Bryan  Bugley  and  Maud  Bryan  Ford, 
"F",  1715517,  A-21497  (May  20,  1943) 

Whether  an  individual  has  a  right  to 
dam  a  stream  on  his  private  property  with- 
in the  Park  for  the  purpose  of  creating  a 
lake  in  which  to  stock  fish. 

Whether  an  individual  can  make  ;i  fill 
along  the  shores  of  a  lake  in  the  Park, 
which  would  reduce  the  acreage  of  the  lake 
and  increase  the  acreage  of  the  privately 
owned  land. 
Memorandum  (Apr.  23,  1945) 
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Jurisdiction  over  private  lands  in   Yo- 
semite  National  Park.  Application  for  a 
State  liquor  license. 
Memorandum  (July  19,  1945) 

Minimum  Revenue  Requirements  for 
Columbia  Basin  (Grand  Coulee)  Project. 
Solicitor's  Opinion,  M-33473  (Supp.)  (Sept. 
10, 1945) 

Status  of  jurisdiction  over  privately 
owned  lands  in  Boulder  Dam  National  Rec- 
reational Area. 

U.S.  may  acquire  and  exercise  exclusive 
jurisdiction  over  the  privately  owned  lands 
within  a  national  park. 
Memorandum  (Mar.  7,  1946) 

Private  exchange  application  rejected  in 
discretion  where  Govt,  would  receive  tract 
surrounded  by  private  lands. 
Horace   Monroe,   Salt   Lake    City   063907 
"K",  A-24170  (June  12, 1946) 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Homestead  application  denied  where 
land  is  submarginal  and  best  adapted  for 
timber,  without  prejudice  application  for 
small  tract. 

Charles  R.  Loio  Cloud,   GLO   0979Jt  "C", 
A-24232  (July  17, 1946) 

Secretary  may  not  delegate  the  authority 
to  determine  the  royalty  to  be  paid  by  the 
owners  of  private  lands  upon  which  investi- 
gations of  coal  deposits  are  made. 
Solicitor's  Opinion,  M-34740  (Nov.  18, 
1946) 

Eligibility  for  official  position  of  a  person 
who  has  the  following  interests  in  public 
lands : 

Pending  application  to  exchange  private 
lands  for  public  lands. 

A  10-year  grazing  allotment  permit. 

A  grazing  license  on  a  year-to-year  basis 
and  undisclosed  interests  in  4  livestock 
outfits. 

Decided:  If  this  person  should  be  em- 
ployed his  application  for  an  exchange 
would  have  to  be  denied,  he  could  receive 
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no  renewal  or  increase  in  benefits  under 
any  grazing  permit  and  he  could  acquire  no 
other  rights  in  public  lands.  As  to  interests 
in  public  lands  held  by  this  person  at  the 
time  of  his  employment  while  there  is  no 
law  against  his  continuing  to  hold  them,  it 
is  not  sound  public  policy  to  allow  him  to 
do  so. 

Memorandum  (Dec.  12,  1946) 

Memo  of  Sept.  27  and  Mr.  Davis'  memo 
of  Oct.  22  on  the  Dam  Hogan  property  in 
Grand  Canyon  National  Park  which  has 
recently  been  purchased  by  Mrs.  Madeleine 
Jacobs  for  the  purpose  of  erecting  a  hotel 
thereon. 

Mrs.  Jacobs  is  free,  of  course,  to  make 
such  use  of  her  property  subject  only  to  the 
condition  that  she  may  not  use  the  prop- 
erty in  such  a  manner  as  to  endanger  the 
adjoining  Federal  property  or  to  create 
a  nuisance  which  would  affect  adjacent 
property. 

Memorandum  (Dec.  13,  1946) 

A  claim  for  damage  to  privately  owned 
property  caused  by  negligence  of  an  em- 
ployee of  the  Bur.  of  Indian  Affairs  may  not 
be  paid  under  the  act  of  Feb.  20,  1929,  out 
of  funds  available  for  Indian  irrigation 
projects.  Administration  Determination. 
Solicitor's  Opinion,  M-34583  (Jan.  8,  1947) 

Regulation  of  private  lands  in  national 
parks  over  which  the  U.S.  has  exclusive 
jurisdiction. 

Aircraft  Landings  (Feb.  14,  1947) 

Application  for  purchase  of  land  with- 
drawn on  May  22,  1924,  in  aid  of  legisla- 
tion, rejected  because  withdrawal  still 
effective. 

Applications  filed  while  land  is  with- 
drawn are  ineffective.  Veterans'  preference 
must  be  provided  for  if  withdrawal  is 
revoked. 

George  W.  Barber,  GLO  010685  "C",  A- 
24433  (Mar.  24, 1947) 

Lands  withdrawn  for  the  City  of  Los 
Angeles  by  the  act  of  Mar.  4, 1931  (46  Stat. 
1530,  1539),  and  the  act  of  June  23,  1938 
(49  Stat.  1892),  are  not  subject  to  occu- 
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pancy  by  private  persons  for  the  purpose  of 
permanent  settlement.  Such  occupancy  is  a 
trespass  which  may  be  abated;  and  any 
buildings  affixed  to  the  land  by  the  tres- 
passer belong  to  the  Govt. 
Gean  Lathrop,  Sacramento  086180,  2129034 
"L",  A-24635  (Sept.  10, 1947) 

Solicitor's  Opinion  of  June  1,  1934  (54 
I.D.  483),  held  that  the  U.S.  had  jurisdic- 
tion over  all  properties  within  Yosemite, 
now  part  of  Kings  Canyon  National  Park. 

In  an  opinion  of  June  29,  1944,  the  So- 
licitor held  that  where  land  is  acquired  by 
cession  from  a  State,  the  Govt,  has  juris- 
diction over  State  and  private  lands  within 
the  area,  subject  only  to  rights  specifically 
reserved  by  the  State.  This  opinion  referred 
specifically  to  the  cession  act  relating  to 
Olympic  National  Park.  The  cession  acts 
governing  General  Grant  National  Park 
(now  part  of  Kings  Canyon)  and  Yosemite 
are  practically  identical  to  it.  It  would 
seem  that  the  U.S.  is  authorized  to  exercise 
exclusive  jurisdiction  over  the  privately 
owned  land  within  Sequoia-Kings  Canyon 
National  Parks. 

Jurisdiction  of  the  United  States  Over  Pri- 
vately Owned  Land  Within  the  Exterior 
Boundaries  of  Sequoia-Kings  Canyon  Na- 
tional Parks  (Sept.  24, 1947) 

Approximately  40  acres  of  privately 
owned  land  known  as  "Wilsonia"  was 
formerly  in  General  Grant  National  Park. 
By  act  of  June  2,  1920,  Congress  accepted 
exclusive  jurisdiction  over  and  within  all 
territory  set  aside  for  park  purposes  by 
U.S.  as  General  Grant  National  Park,  etc., 
as  ceded  by  California  Legislature  Apr.  15, 
1919.  By  act  of  Mar.  4,  1940,  lands  in  said 
park  were  made  a  part  of  Kings  Canyon 
National  Park  and  which  is  now  ad- 
ministered as  Sequoia  National  Park.  By 
letter  of  Apr.  21, 1945,  to  Governor  of  Cali- 
fornia the  Department  accepted  exclusive 
jurisdiction  over  all  territory  set  aside  as 
Kings  Canyon  National  Park  as  ceded  by 
the  State  on  Apr.  7,  1943.  The  U.S.  is  au- 
thorized to  exercise  exclusive  jurisdiction 
over  the  privately  owned  land  known  as 
"Wilsonia"  restricted  only  by  the  rights 
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reserved  to  the  State  of  California  in  its 
acts  of  cession. 

Jurisdiction  of  Privately  Owned  Property 
Entirely  Surrounded  oy  Sequoia  National 
Park  (Oct.  14,1947) 

Controversy  between  members  of  the 
Greco-Russian  Church  and  the  titular  of- 
ficials thereof  over  respective  rights  to 
control   church   property. 

Held:  Patents  issued  covering  lands 
held  by  the  Church  prior  to  the  Treaty  of 
Cession,  1867,  merely  confirm  that  title. 
Patents  issued  under  act  of  June  6,  1900, 
would  constitute  an  original  grant  of  title 
to  the  Church. 

Letter  to  Judge  Falta  oy  Netzorg  sgd. 
Edelstein  (Nov.  14,  1947) 

Decision  denying  application  for  oil  and 
gas  lease  affirmed  on  authority  of  the 
decision  of  the  Secretary  in  L.  B.  Beer, 
et  al.  (A-20806,  Oct.  6,  1947)  and  be- 
cause part  of  the  area  involved  has  been 
patented  without  a  mineral  reservation. 
William  Perry  Mealey,  Los  Angeles 
053282  "N",  A-25190  (May  19,  1948) 

Decision  denying  application  for  oil  and 
gas  lease  affirmed  on  authority  of  the 
decision  of  the  Secretary  in  L.  B.  Beer, 
et  al.  (A-20806,  Oct  6,  1947)  and  because 
part  of  the  area  involved  has  been 
patented  without  a  mineral  reservation. 
Dwight  L.  Sawyer,  Los  Angeles  053301 
"N'\  A-25193  (May  19, 1948) 

A  question  has  arisen  in  connection  with 
the  above-named  project  which  includes 
some  privately  owned  lands.  Some  work 
not  usually  done  in  connection  with  recla- 
mation construction  will  be  undertaken, 
such  as  roughing  in  of  farm  water  supply 
systems,  surface  drainage  works,  etc.  This 
kind  of  work  was  found,  in  the  reference 
opinion,  to  be  within  the  purview  of  the 
Federal  Reclamation  Law  as  applied  to  the 
public  lands,  and  the  reasoning  would  seem 
to  apply  equally  to  private  lands. 

Landowners  should  be  requested  to  exe- 
cute an  instrument  granting  right  of 
entry  and  rights-of-way. 
Application  of  Solicitor's  Opinion,  M-8%965, 
Sept.  21/,  19/f6,  to  Privately  Owned  Lands, 
River  ton  Project,  Wyoming  (Apr.  14, 1949) 
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The  U.S.  seeks  a  declaratory  judgment 
decreeing  that  the  Federal  Govt,  has  ex- 
clusive police  jurisdiction  over  privately 
owned  lands  located  in  Kings  Canyon  Na- 
tional Park  and  a  writ  of  injunction  re- 
straining sale  of  liquor  upon  such  private 
property  without  a  Federal  permit. 

The  establishment  selling  liquor  on 
privately  owned  land  in  Kings  Canyon 
Natl.  Park  does  so  on  an  on-sale  license 
obtained  from  the  Calif.  State  Board  of 
Equalization.  Their  application  for  a  Fed- 
eral permit  was  refused. 

After  the  park  was  set  up  with  lands 
owned  by  the  defendants  within  its  bound- 
aries, Calif,  ceded  to  the  U.S.  "exclusive 
jurisdiction — over  and  within  all  of  the 
territory  which  is  now — included  in  those 
several  tracts  of  land  in  the  State  of 
Calif,  set  aside— for  park  purposes  by  the 
U.S.  as  Kings  Canyon  National  Park." 

On  Apr.  21,  1945,  the  Secretary  of  the 
Interior  accepted  this  exclusive  jurisdic- 
tion and  assumed  "police  jurisdiction  over 
the  said  park." 

The  Government  urges  that  exclusive 
police  jurisdiction  of  the  U.S.  over  all  lands 
within  the  boundaries  of  the  Park,  both 
publicly  and  privately  owned,  is  established 
by  the  agreement  between  the  U.S.  and 
Calif. 

Defendants  contend  that  Calif,  cannot 
cede  and  U.S.  cannot  accept  exclusive 
jurisdiction  over  lands  to  which  the  U.S. 
has  no  title. 

It  has  been  held  that  where  "necessary 
in  order  to  secure  the  benefits  intended  to 
be  derived"  from  Federal  lands,  accep- 
tance of  exclusive  police  jurisdiction  by  the 
U.S.  may  be  extended  to  privately  owned 
land.  This  would  seem  to  be  such  a 
case. 

The  U.S.  had  authority  to  and  did  accept 
cession  of  exclusive  police  jurisdiction  over 
the  privately  owned  lands  in  controversy 
and  is  entitled  to  judgment  so  decreeing. 

As  for  the  injunction  restraining  defend- 
ants from  liquor  at  "The  Lodge"  without 
Federal  permit.  There  are  criminal  sanc- 
tions in  the  Park  Service  regulations  which 
are  adequate  to  this  situation. 
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Prayer  for  injunction  denied. 
United    States    District    Court    for    the 
Southern  District  of  California  (June  22, 
1950) 

The  rejection  of  applications  for  patents 
on  private  land  claims  in  the  former  Mis- 
sissippi territory  was  proper  where  the 
private  claims  had  been  confirmed  by  the 
issuance  of  "A"  certificates  in  1805  and 
1806  pursuant  to  the  act  of  Mar.  3,  1803, 
and  such  certificates  are  evidence  of  the 
relinquishment  by  the  U.S.  of  any  claims 
to  the  lands  covered  by  the  certificates. 

The  authority  of  the  Secretary  of  the 
Interior  under  sec.  2447,  U.S.,  to  issue  con- 
firmatory patents  to  private  land  claims 
is  discretionary,  and  it  is  proper  not  to 
exercise  the  authority  where  the  issuance 
of  patents  is  not  necessary  to  establish  sat- 
isfactory titles  to  the  claims  and  would 
impose  a  heavy  administrative  burden  up- 
on the  Department. 

Agnes  Ward,  et  al,  BLM  019209,  A-25898, 
A-25900  (Aug.  24,1950) 

There  was  an  implied  requirement  in 
the  act  of  Apr.  15,  1920,  that  the  benefi- 
ciaries of  the  legislation  must  perform 
with  reasonable  promptness  the  acts  nec- 
essary to  obtain  the  proffered  benefits. 

Principles  of  orderly  administration  for- 
bid the  reinstatement  of  an  application  to 
purchase  land  under  the  act  of  Apr.  15, 
1920,  after  more  than  16  years  of  neglect 
by  the  applicant. 

The  Secretary  of  the  Interior  is  without 
authority  under  the  act  of  Apr.  15,  1920, 
to  grant  applications  to  purchase  land  sit- 
uated in  a  section  other  than  in  the  sec- 
tions enumerated  in  the  act. 

A  purported  appeal  taken  after  the  ex- 
piration of  the  period  prescribed  for  that 
purpose  may  properly  be  disregarded. 
Robert  Ward  Morgan,  Salt  Lake  City 
048494,  048535;  Utah  0176,  A-26499  (Dec. 
10,  1952) 

The  Govt,  has  authority  to  condemn  an 
existing  private  road  in  connection  with 
the  O&C  Access  Road  Program. 

While  there  is  a  common  law  rule,  some- 
times applied  by  courts,  that  property  al- 
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ready  devoted  to  a  public  use  cannot  be 
condemned  in  the  absence  of  a  statute 
which  specifically  so  provides,  it  is  doubt- 
ful that  the  rule  would  be  applied  against 
the  Federal  Govt,  in  connection  with  the 
access  road  program. 

Any  case  involving  the  condemnation  of 
a  road,  whether  public  or  private,  may 
properly  be  referred  to  the  Dept.  of  Jus- 
tice for  appropriate  action. 
Authority  to  Condemn  Existing  Roads  in 
Connection  With  the  OdC  Access  Road 
Program  (Sept. 3, 1953) 

An  appeal  to  the  Secretary  of  the  Inter- 
ior from  a  decision  of  the  Associate  Direc- 
tor of  the  Bur.  of  Land  Management  will 
be  dismissed  where  notice  of  appeal  is 
not  filed  within  30  days  from  service  upon 
the  appellant  of  the  decision  from  which 
an  appeal  is  taken. 

Publication  of  notice  of  sale  for  five 
successive  weeks  is  due  compliance  with 
the  notice  requirement  of  the  public  sale 
statute  where  the  sale  takes  place  not  less 
than  30  days  after  the  first  publication. 

After  patent  on  land  has  issued,  this  De- 
partment has  no  jurisdiction  to  inquire  into 
and  determine  the  rights  of  one  claiming 
land  adversely  to  the  patentee. 
Rose  Tully,  Protestant,  Barney  A.  and  Dol- 
lie  B.  Cornelius,  Patentees,  Los  Angeles 
071636,  Patent  No.  1127761,  A-26719  ( Sept 
9,1953) 

Where  part  of  an  oil  and  gas  lease  ap- 
plication is  rejected  by  the  Bur.  of  Land 
Management  on  the  ground  that  the  land 
involved  is  private  land  and,  therefore,  not 
subject  to  leasing  by  the  Govt,  and  on  ap- 
peal to  the  Secretary  of  the  Interior  evi- 
dence is  offered  which  tends  to  show  that 
the  land  was  acquired  by  the  U.S.  as  a 
result  of  a  condemnation  suit  instituted  by 
the  U.S.,  the  case  will  be  remanded  to  the 
Bur.  of  Land  Management  for  further  con- 
sideration. 

Vilas  P.   Sheldon,  BLM-A   024345    (New 
Mexico)  A-26986  (Oct.  25,  1954) 
ADJUDICATION 

Minimum  Revenue  Requirements  for 
Columbia  Basin  (Grand  Coulee)  Project. 
Solicitor's  Opinion,  M-33473  ( Supp. )  ( Sept. 
10,  1945) 


PUBLIC  LANDS 

(See  also,  Accretion,  Boundaries,  Sur- 
veys of  Public  Lands) 

GENERALLY 

Protest    dismissed.    Modified    and    Re- 
manded sgd.  Assistant  Secretary. 
State  of  Oregon,  The  Dalles  031854  "R",  A- 
23722  (Oct.  21, 1943) 

Desert-land  application  held  for  rejec- 
tion. Affirmed  by  Boester,  signed  Oscar  L. 
Chapman,  Asst.  Secy. 

John  J.  Havlik,  Lakeview  016062  "F",  A- 
23826  (Aug.  4, 1944) 

Exchange  of  public  lands  for  acquired 
lands  of  the  Navy  Department. 
Memorandum  1975467  "L"  (Jan.  12,  1945) 

H.R.  1392 — A  Bill  to  renew  and  increase 
forage  on  lands  of  the  United  States. 
Memorandum  2045213  "L"  (May  22,  1945) 

Letter  to  the  Attorney  General. 
Jesse  Kirby  v.   Salina  Parker    (July  10, 
L945) 

Independence  of  the  Philippines. 
Memorandum  (Mar.  1,  1946) 

Protest  Against  Acceptance  of  Survey 
Dismissed. 

Burnpus  Island,  in  the  Gasconade  River, 
was  in  existence  when  the  State  of  Mis- 
souri was  admitted  into  the  Union  and  is, 
therefore,  public  land  of  the  U.S.  over 
which  the  Department  of  the  Interior  may 
extend  or  correct  the  surveys  on  public 
lands. 

Otto  F.  Henneke,  2017095, 1990184,  A-24240 
(June  11, 1946) 

A  selection  by  the  State  of  Utah  under 
the  Miners'  Hospital  Act  of  land  contain- 
ing a  number  of  watering  places  essential 
to  the  orderly  administration  of  the  Fed- 
eral range  may  be  rejected  as  not  being  in 
the  public  interest. 

State  of  Utah,  Salt  Lake  062920  "F",  A- 
24264  (June  12, 1946) 

The  term  "public  lands,"  if  not  otherwise 
defined  in  statute,  is  to  be  determined  from 
context  in  which  it  is  placed  and  from 
circumstances  attending  enactment  of  the 
legislation. 
Solicitor's  Opinion,  M-34487  (Aug.  5,  1946) 
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Sec.  7,  act  of  June  7, 1939  (53  Stat.  812), 
which  authorizes  Secretary  of  the  Interior 
to  explore  for  minerals  on  "public  lands," 
permits  such  exploration  in  national  parks 
and  monuments. 
Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

No  interest  in  the  public  lands  may  be 
acquired  by  an  employee  of  the  Bureau  of 
Land  Management.  It  would  be  contrary  to 
sound  policy  to  appoint  a  person  already 
holding  interests  in  public  land. 
Appointment  to  Office  in  the  Bureau  of 
Land  Management  of  an  Individual  Who 
Owns  Private  Interests  in  Public  Lands 
(Dec.  12, 1946) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Conti- 
nental Alaska  seems  to  have  been  exclusive- 
ly occupied  by  one  native  group  or  another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — 
Abandoned  lands  revert  to  the  public  do- 
main.— Natives  have  a  valid  claim  against 
the  Government  for  extinguished  titles. — 
In  the  case  of  conflicting  claims  the  white 
man  can  be  ousted  or,  if  the  patent  is  ab- 
solute in  terms,  the  native  has  a  valid 
claim  for  compensation. 


PUBLIC  LANDS— Continued 
GENERALLY— Continued 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic  base 
of  the  community. — A  native  claim  to  ex- 
clusive possessory  rights  may  be  defeated 
by  a  showing  that  the  native  use  was  not 
originally  exclusive.— If  the  natives  no 
longer  view  the  lands  as  their  own  their 
claim  has  been  abandoned. — The  tradition 
of  free  use  of  navigable  waters  is  so  strong 
that  a  change  is  not  warranted  with  re- 
spect to  the  natives  of  Alaska. — Native 
rights  to  beaches  and  streams  would  be 
recognized  where  natives  can  show  a  con- 
tinued and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska,  (Mar.  24, 
1947) 

Land  located  within  the  floodway  and  on 
the  levee  of  the  St.  Francis  River,  projects 
built  under  the  Mississippi  River  Flood 
Control  Act,  is  not  "public  land"  within  the 
meaning  of  the  act  of  May  18,  1898,  relat- 
ing to  private  sales  of  public  lands  in 
Missouri. 

Amon  E.  Miller,  OLO  010306  "C",  A-24632 
(Oct.  24,  1947) 

Effectiveness    of   decisions   of    District 
Graziers  pending  appeal. 
Memorandum  Opinion  (Oct.  29,  1947) 

Private  exchange  application  was  prop- 
erly rejected  where  the  selected  land  is 
located  in  the  midst  of  a  large  area  of 
public  lands. 

Nel  8.   Cooper,  Phoenix  081805  "K",  A- 
24603  (July  27,  1948) 

Where  conflicting  lease  applicants  may 
have  equal  preference  rights,  an  award  of 
a  lease  by  the  Bur.  of  Land  Management 
will  not  be  disturbed  if  the  lease  is  granted 
to  one  applicant  who  can  utilize  it  to  better 
advantage  on  the  basis  of  need  and  good 
range  management. 

Sage  Creek  Cattle  Association,  Cheyenne 
0721 'OS  "K",  A-24568   (July  29,  1948) 
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Although  sec.  15  of  the  Taylor  Grazing 
Act  recognized  certain  preferences  based 
ou  ownership  or  control  of  land,  such  rights 
are  not  gained  by  long  use  of  the  public 
domain. 

Grabbert  Brothers  v.  Henry  Sayles,  et  ah, 
Cheyenne  072661,  058053,  058698,  062406, 
062^66  "K",  A-24571  (Aug.  10,  1948) 

Public  lands  included  in  a  game  sanctu- 
ary established  pursuant  to  an  act  of  Con- 
gress which  made  no  provision  for  appro- 
priation under  the  mining  laws  are  not 
thereafter  subject  to  location  under  min- 
ing laws. 

A.  Jackson  Birdsell,  Pierre  028580  "N", 
A-25440  (Jan.  31,  1949) 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31,  1947,  is  ap- 
plicable to  the  disposal  of  sand,  stone,  and 
gravel,  from  the  reserved  school  section 
lands  in  Alaska.  The  proceeds  from  such 
sales  must  be  credited  to  the  account  "sale 
of  public  lands." 
Deposits  of  Proceeds  from   the   Sale   of 

Gravel  from  School  Sections  (Nov.  25, 
1949) 

The  fact  that  a  person  has  occupied  a 
tract  of  public  land  under  the  erroneous 
belief  that  his  entry  and  patent  covered 

that  particular  tract  does  not  entitle  him 

to  acquire  it  under  the  Color  of  Title  Act. 
John  Johnson,  Roseburg  023087,  A-25695 

(Dec.  30, 1949) 

Nonnavigable  water  which  is  included 
in  a  public  water  reserve  created  by  E.O. 
of  Apr.  17,  1926,  is  not  subject  to  appro- 
priation by  private  persons  under  State 
Water  Laws,  and  any  permit  issued  by  a 
State  for  the  appropriation  of  such  water 
is  ineffective. 

The  United  States  is  the  owner  of  all 
unappropriated  nonnavigable  waters  on 
the  public  domain,  but  the  Congress  has 
authorized  private  persons  to  acquire 
rights  in  such  waters,  if  unreserved,  by 
complying  with  the  pertinent  provisions  of 
State  Law. 

Any  withdrawal  or  reservation  of  non- 
navigable waters  on  the  public  domain 
by  a  Federal  officer  is  subject  to  such  pri- 
vate rights  of  appropriation  as  may  have 
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been   previously   established  under   State 
Law. 

Under  the  laws  of  Utah,  the  filing  by  a 
private  person  with  the  State  engineer  of 
an  application  to  appropriate  unappropri- 
ated and  unreserved  nonnavigable  waters 
on  the  public  domain  does  not  in  itself  con- 
fer upon  the  applicant  a  vested  right  in 
the  water  sought  to  be  appropriated ;  and 
until  the  right  is  perfected  by  the  approval 
of  the  application  and  an  actual  appropria- 
tion of  the  water  to  a  beneficial  use,  such 
water  may  be  withdrawn  by  competent 
Federal  authority  from  private  appropria- 
tion. 

The  Secretary  of  the  Interior  is  autho- 
rized by  statute  to  develop  unappropriated 
nonnavigable  waters  on  the  public  domain 
within  grazing  districts  for  stock  water  fa- 
cilities, and  he  is  not  required  to  comply 
with  the  provisions  of  State  Law  in  order 
to  obtain  the  right  to  use  the  water  for 
such  purposes. 

Solicitor's  Opinion,  M-33969  (Nov.  7,  1950) 

Where  the  question  involved  has  become 
moot,  an  appeal  will  be  dismissed. 
Jules   J.   Kilcher,   Anchorage   010564,   A- 
25938  (Nov.  10, 1950) 

Whether  a  scheduled  hearing  in  a  public 
land  proceeding  will  be  postponed  at  the 
request  of  a  private  party  is  within  the 
sound  discretion  of  the  administrative  offi- 
cial responsible  for  the  hearing. 

The  denial  of  a  request  for  the  continu- 
ance of  a  hearing  on  the  validity  of  mining 
claims  was  not  an  abuse  of  discretion 
where  the  basis  of  the  request  was  the  ill- 
ness of  one  of  the  two  defendants  and  there 
was  no  showing  that  the  presence  of  the 
ill  defendant  was  necessary  to  the  proper 
defense  of  the  case. 

United  States  v.  Milo  G.  and  Grace  V.  Car- 
rigan,  Carson  City  1899748,  et  al.,  A-26158 
(Mar.  8,1951) 

An  employee  of  the  Bureau  of  Land 
Management  is  prohibited  by  statute  and 
departmental  regulations  from  acquiring 
any  interest,  direct  or  indirect,  in  public 
land. 

The  location  by  an  employee  of  the  Bu- 
reau of  Land  Management,  his  wife,  and 
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associates  of  a  mining  claim  on  public  land 
makes   mandatory    the   dismissal   of   the 
employee  from  the  Govt,  service. 

An  offer  to  resign  by  a  Federal  em- 
ployee is  not  effective  until  accepted  by 
the  proper  Federal  official. 

As  the  power  to  terminate  an  appoint- 
ment is  an  incident  of  the  power  to  appoint, 
an  official  who  lacks  the  appointing  power 
cannot  accept  a  resignation  tendered  by  an 
employee  working  under  his  supervision. 
Separation  of  Donald  G.  Wilcox  from  the 
Service,  M-36093   (Aug.  3,  1951) 

Title  11(c)  of  the  O&C  Act  of  Aug.  28, 
1937,  is  an  income  receipts  distribution  pro- 
vision and  does  not  limit  the  amounts 
which  Congress  may  appropriate  for  ad- 
ministration of  O&C  lands. 

Soil  and  moisture  conservation  work  on 
O&C  lands,  authorized  under  the  1937  act, 
may  be  paid  out  of  O&C  funds  only  when 
appropriated  for  that  purpose. 

Soil  and  moisture  funds  appropriated  to 
the  Department  under  authorization  of  the 
Soil  and  Conservation  and  Domestic  Allot- 
ment Act  of  Apr.  27, 1935,  as  amended,  may 
be  expended  for  conservation  work  on 
O&O  lands  under  its  jurisdiction,  in  addi- 
tion to  other  moneys  available  for  similar 
work  under  other  appropriations. 
Authority  to  Spend  Soil  and  Moisture  Con- 
servation Funds  on  O&C  Lands  (Oct.  5, 
1951) 

Sec.  16  of  the  Federal  Airport  Act  of 
May  13,  1946,  is  not  limited  in  its  appli- 
cation to  public  lands  but  applies  to  all 
lands  "owned  or  controlled  by  the  Fed- 
eral Govt."  Being  a  statute  of  broad,  gen- 
eral application,  it  is  not  subject  to  the 
restrictions  placed  by  Congress  in  public 
land  statutes  on  the  disposal  of  tidelands 
held  in  trust  for  the  Territories  but  ap- 
plies to  all  federally  owned  or  controlled 
lands  found  to  be  suitable  and  needed  for 
the  purposes  of  the  Act,  including  tide- 
lands  in  the  Territory  of  Alaska. 
Authority  to  Survey  Tidelands  to  Afford 
Descriptions  for  Conveyance  to  Alaska 
Aeronautics  Communications  for  an  Air- 
port Under  Sec.  16  of  the  Federal  Airport 
Act  of  May  13,  19J,6  (Apr.  2,  1952) 
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Where  the  legal  title  to  land  is  vested  in 
the  U.S.,  a  State  can  tax  such  land  if  the 
equitable  title  has  passed  from  the  U.S. 
to  a  person  who  is  subject  to  State 
taxation. 

The  equitable  title  to  public  land 
covered  by  an  entry  passes  from  the  U.S. 
to  the  entryman  when,  and  only  when, 
the  latter  has  complied  with  all  the  re- 
quirements of  law  for  obtaining  the  legal 
title  and  only  the  issuance  of  the  patent 
remains  to  be  accomplished. 

Where  a  cash  entryman  has  made  a  mis- 
taken entry,  equitable  title  to  the  land  that 
he  intended  to  enter  remains  in  the  U.S.  at 
least  until  he  has  complied  with  all  the 
requirements  of  the  law  dealing  with  the 
correction  of  entries. 

So  long  as  the  U.S.  retains  the  equitable 
and  legal  title  to  land,  it  is  not  subject 
to  State  taxation,  and  a  tax  deed  granted 
by  a  State  is  void. 

The  grantee  under  a  void  State  tax  deed 
is  not  a  "transferee"  of  an  entryman  with- 
in the  meaning  of  a  statute  providing  for 
the  correction  of  mistaken  entries  at  the 
request  of  the  entryman  or  his  transferee. 
James  M.  Hammett,  GLO  06292,  A-26312 
(Apr.  22,  1952) 

Under  sec.  4  of  the  Halogeton  Control 
Act,  P.L.  529,  82d  Congress,  the  Depart- 
ment may  do  control  work  on  State  or 
privately  owned  lands  provided  such  work 
is  of  benefit  to  public  lands  under  the 
Department's  jurisdiction. 

Under  sec.  3(a)(2)  of  the  act,  the  De- 
partment may  engage  in  research  activities 
with  respect  to  halogeton  control,  the  ex- 
tent of  such  research  being  a  policy  de- 
termination to  be  ma  de  by  the  Department. 
Halogeton  Control  Act  (Aug.  29,  1952) 

It  is  appropriate  to  reject  an  application 
for  a  small  tract  lease  covering  an  area 
larger  than  five  acres. 

In  computing  the  acreage  sought  in  a 
small  tract  application,  the  area  covered  by 
a  right-of-way  crossing  the  tract  is  not 
to  be  deducted. 

Rooert  E.  Miller,  ct  al.,  Arizona  0504,  0542, 
0507,  A-26374,  A-26406-7   (Oct.  14,  1952) 

When  a  tract  of  land  was  awarded  to  an 
applicant  by  the  Manager  and  the  Assist. 
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Director  of  the  Bur.  of  Land  Management 
issued  an  order  to  show  cause  why  that 
award  should  not  be  set  aside,  the  Depart- 
ment will  not  consider  an  appeal  until  after 
the  Bur.  of  Land  Management  decision  has 
been  rendered  on  the  response  to  the  show 
cause  order. 

Martin  J.  PMt,  Ellen  E.  Hosley,  Denver 
051261,  A-26567  (Dec.  29,  1952) 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
the  Uintah  and  Ouray  Indian  Reservation 
did  not  include  tracts  which  were,  on  the 
date  of  the  order,  withdrawn  for  the  bene- 
fit of  the  Indians  or  tracts  which  were  at 
the  time  included  in  a  Power  Site  Reserve. 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights  are 
held  by  the  U.S.,  including  the  unrestricted 
right  to  use  or  dispose  of  the  proceeds 
derived  from  the  use  of  such  lands. 

The  proceeds  from  the  lands  in  the  for- 
mer Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  appli- 
cable to  lands  in  the  former  Uintah  Indian 
Reservation  which  were  set  apart  for  the 
benefit  of  the  Indians  prior  to  the  open- 
ing of  the  unallotted  lands  to  entry.  The 
Mineral  Leasing  Act  is  not  applicable  to 
the  lands  in  the  former  Uintah  Reserva- 
tion which  were  restored  to  the  public  do- 
main subject  to  the  provision  that  the 
proceeds  of  such  lands  shall  be  used  for 
the  benefit  of  the  Indians. 
Charles  B.  Gonsales,  Utah  06571,  06572,  A- 
26551  (Jan.  19,  1953) 

An  application  to  restore  lands  to  min- 
ing location  for  the  removal  of  rock  and 
clay  deposits  is  properly  rejected  where 
the  minerals  in  the  land  are  withdrawn 
and  are  needed  for  construction,  operation, 
and  maintenance  of  the  Gila  Reclamation 
Project. 

M.  W.  Bolo,  et  al.,  Arizona  63267,  A-26613 
(July  13, 1953) 

An  application  which  is,  in  effect,  a  pe- 
tition for  the  exercise  of  the  Secretary's 
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supervisory  authority  requesting  the  set- 
ting aside  of  a  prior  Departmental  decision 
which  became  final  more  than  24  years  ago 
will  be  denied  where  neither  the  petition 
nor  the  record  in  the  case  presents  a  valid 
basis  for  reopening  the  proceedings  or  indi- 
cates any  error  in  the  conclusions  reached 
in  the  earlier  decision. 

An  application  which  amounts  to  an 
appeal  from  decisions  of  the  General  Land 
Office  which  became  final  more  than  27 
and  24  years  ago  will  not  be  considered 
by  the  Department  where  there  is  no  new 
evidence  or  material  submitted  which 
would  warrant  modification  of  the  earlier 
decisions. 

Where  it  appears  that  the  Bur.  of  Land 
Management  has  not  acted  upon  a  State's 
claim  to  certain  lands  as  tidelands,  and  has 
taken  no  action  with  respect  to  some  of  the 
land  included  in  a  State's  application  under 
the  Swamp  Land  Act,  the  case  will  be  re- 
manded to  the  Bureau  for  disposition  of 
these  matters. 

State  of  Mississippi,  Bureau  of  Land 
Management  032/t18,  A-26955  (Oct.  11. 
1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior in  a  public  land  matter  will  be  dis- 
missed where  the  notice  of  appeal  does  not 
state  clearly  and  concisely  the  grounds 
for  appeal. 

Only  public  lands  subject  to  homestead 
entry  are  available  for  the  satisfaction  of 
soldier's  additional  homestead  rights. 

An  application  for  soldier's  additional 
homestead  entry  is  properly  rejected 
where  the  land  sought  is  land  acquired  by 
the  U.S.  in  condemnation  proceedings  and 
is  not  under  the  jurisdiction  of  the  Depart- 
ment of  the  Interior. 

Ross  H.  Hemphill,  BLM-A037351,  A-27065 
(Nov.  23, 1954) 
APPRAISALS 

The  provision  in  the  act  of  Oct.  20,  1951, 
that  certain  public  land  shall  be  appraised 
and  shall  be  offered  for  sale  at  the  "ap- 
praised price"  is  properly  interpreted  to 
mean  that  the  land  shall  be  valued  at  other 
than  a  nominal  valuation. 
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A  valuation  of  land  will  be  modified 
where  it  is  primarily  based  upon  an  er- 
roneous assumption  of  the  value  of  ad- 
joining land. 

Mexico  Beach  Corporation,  BLM  029696, 
A-26411  (May  22, 1952) 

Where  substantial  evidence  supports  the 
appraised  values  at  which  lands  are  offered 
for  purchase  to  the  city  of  Miles  City, 
Mont.,  pursuant  to  the  act  of  June  16,  1950 
(64  Stat.  233) ,  the  appraised  values  will  not 
be  modified. 

The  Secretary  of  the  Interior  may  not 
convey  land  to  the  city  of  Miles  City  under 
the  act  of  June  16,  1950,  until  payment 
therefor  has  been  made,  and  no  patent  may 
issue  after  June  16,  1955,  if  tender  of  the 
purchase  price  for  the  land  has  not  been 
made  and  other  statutory  requirements 
complied  with  before  that  date. 

Under  an  application  filed  pursuant  to 
the  act  of  June  16, 1950,  there  appears  to  be 
no  objection  to  allowing  the  city  of  Miles 
City  until  the  expiration  date  of  the  act  to 
make  full  payment  for  lands  without  filing 
another  application  therefor,  subject  to  the 
qualification  that  the  land  will  be  reap- 
praised if,  when  payment  is  tendered,  it  is 
determined  that  the  value  of  the  land  has 
changed  substantially  since  the  time  of 
appraisal. 

City  of  Miles  City,  Mont,  M-010792,  A- 
26828  (Jan.  20, 1954) 
CLASSIFICATION 

Section  35  Lands 

Letter  to   Hon.   Outland,  House  of  Rep. 

(Apr.  23,  1946) 

Function  of  Secretary  to  determine  min- 
eral or  nonmineral  character  of  lands 
granted  to  State  of  California  under  school- 
land  act  of  Mar.  3,  1853,  is  a  specific  duty, 
the  performance  of  which  completes  his 
function  under  that  act. 

Lands  not  classifiable  "as  valuable  chief- 
ly for  timber"  may  not  be  sold  under  the 
Timber  and  Stone  Act. 
Ida  Helena  Gunn,  Sacramento  081912  "C", 
A-24522  (Apr.  15,1947) 

Applications  to  obtain  grazing  leases  on 
certain  lands  in  Calif,  were  rejected  by 
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the  Bur.  of  Land  Management.  These  lands 
involved  are  also  sought  by  others  who 
have  filed  appropriate  applications  under 
various  statutes.  Despite  the  facts  that  all 
the  latter  applications  are  accompanied 
by  petitions  for  classification  under  sec.  7 
of  the  Taylor  Grazing  Act,  the  Bureau 
adjudicated  only  the  applications  of  Mendel 
by  rejecting  them  solely  upon  the  ground 
that  the  lands  involved  should  be  classified 
as  more  suitable  for  disposition  under  other 
land  laws. 

Mendel  has  appealed.  It  is  clear  that 
should  the  Department  decide  in  favor  of 
Mendel  and  overrule  the  conclusion  of  the 
Bureau  as  to  the  proper  classification  of 
the  lands  involved,  the  other  applicants  for 
these  lands  would  have  no  knowledge  of  the 
decision  and  no  opportunity  to  present  their 
views  until  such  time  as  the  Bureau  might 
proceed  to  reject  their  applications  based 
on  the  prior  decision  of  the  Department  on 
Mendel's  application. 

The  case  is  remanded  to  the  Bur.  of 
Land  Management  for  an  adjudication  in  a 
single  proceeding,  to  which  all  conflicting 
applicants  for  this  land  are  made  parties, 
the  issue  of  the  proper  method  of  disposi- 
tion of  this  land. 

Albert  Mendel,  Los  Angeles  054617,  054910 
"K",  A-24643  (Aug.  26, 1947) 

Applications  for  Valentine  scrip  on  cer- 
tain lands  rejected  by  Bur.  of  Land 
Management. 

The  Bureau  did  not  pass  upon  whether 
the  lands  sought  were  lands  owned  by  the 
U.S.,  or  whether  the  applicants  were  quali- 
fied to  make  the  applications,  or  whether 
the  lands  could  be  selected  under  the  par- 
ticular scrip  used.  Assuming  an  affirmative 
answer  to  these  questions  in  favor  of  the 
applicants,  the  Bureau  rejected  their  appli- 
cations on  the  ground  that  it  would  not  be 
in  the  public  interest  to  classify  the  lands 
sought  as  being  proper  for  scrip 
acquisition. 

By  E.O.  No.  6919,  all  vacant,  unreserved 
and  unappropriated  public  lands  in  Calif, 
and  other  States  were  withdrawn  from  set- 
tlement, location,  sale  or  entry  and  reserved 
for  classification.  These  lands,  therefore, 
were  not  subject  to  scrip  location  until  Con- 
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gress  amended  sec.  7  of  the  Taylor  Grazing 
Act. 

Pacific  View  Land  Co.,  Balboa  Development 
Co.,  Los  Angeles  064873,  06/t3Vf  "K",  A- 
24620-21  (Oct.  28, 1947) 

Where  coal  mining  activities  would  in- 
terfere with  future  use  of  the  lands  within 
first-form  reclamation  withdrawal,  appli- 
cation for  coal  lease  of  such  lands  is  prop- 
erly rejected. 

Where  applicant  for  coal  lease  is  oper- 
ating a  coal  mine  on  fee  lands  and  seeks 
to  lease  cornering  public  lands  for  devel- 
opment in  conjunction  with  his  existing 
mine,  the  application  is  properly  rejected 
because  applicant  cannot  lawfully  move 
from  the  fee  lands  to  the  public  lands. 

It  is  contrary  to  departmental  policy 
to  issue  a  lease  for  a  new  coal  mine  in  the 
absence  of  a  showing  that  there  is  actual 
need  for  the  coal  to  be  produced. 

Coal  lease  application  rejected  where 
public  lands  are  sought  to  supplement  a 
coal  mine  on  fee  lands  which  contain  re- 
serves of  minable  coal  adequate  for  many 
years  of  production. 

Richard  Prendergras,  Denver  053022  "N", 
A-24174  (Apr.  5, 1948) 

Land  which  is  too  rough  for  cultivation 
is  not  subject  to  homestead  entry  but  may 
be  subject  to  public  sale. 
Eric  Phillips,  GLO  010715  "LD",  A-25297 
(July  8, 1948) 

By  Order  No.  319  of  July  19,  1948  (43 
CFR  50.451(b)(3)),  authority  was  dele- 
gated to  the  Regional  Administrator  to 
classify  lands  for  disposal  under  the  Small 
Tract  Law  of  June  1,  1934,  as  amended. 
This  enabled  speedier  action  on  the  final 
classification  by  avoiding  the  loss  of  time 
in  sending  reports  to  Washington  for  ac- 
tion. There  is  no  authority,  in  the  absence 
of  a  withdrawal,  for  the  suspension  of 
any  application  filed  for  entry  of  unre- 
served public  lands  other  than  for  small 
tract  purposes  in  Alaska,  if  properly  filed 
prior  to  the  classification  of  the  land  for 
disposal  under  the  Small  Tract  Law,  all 
else  being  regular. 

Effect  of  Classification  of  Public  Lands 
Under  the  Small  Tract  Law  (Aug.  26 
1948) 
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If  there  is  no  prospect  of  the  existence 
of  a  deposit  of  oil  or  gas  in  a  tract  of  public 
land,  such  tract  is  not  subject  to  leasing  for 
the  development  of  oil  and  gas  under  the 
Mineral  Leasing  Act. 

Oil  and  gas  leases  of  lands  under  the 
Sacramento  River,  an  inland  navigable 
water,  cannot  be  issued  by  this  Department 
because  such  lands  belong  to  the  State  of 
California  and  its  grantees. 
Kcil  J.  Scharf,  Sacramento  035^21  "2V", 
A-24816   (Nov.  12,  1948) 

A  selection  of  land  by  the  State  of  Utah 
under  the  act  of  Feb.  20,  1929  (45  Stat. 
1252)  (miners'  hospital  grant),  is  properly 
rejected  where  the  lands  have  been  clas- 
sified, under  sec.  7  of  the  Taylor  Grazing 
Act,  as  not  suitable  for  disposal  under  a 
land  grant  statute. 

State  of  Utah,  Salt  Lake  City  06/t698  "LD", 
A-25543  (Nov.  19,  1948) 

A  40-acre  quarter-quarter  section  is  a 
minimum  legal  subdivision. 

Oean  Lathrop,  Sacramento  038752,  212903Jt, 
A-25706  (June  25,  1949) 

A  State  may  make  a  lieu  selection  of 
public  land  which  was  withdrawn  by  E.O. 
No.  6910  only  if  the  land  is  classified  by  the 
Secretary  of  the  Interior,  in  his  discretion, 
as  available  for  such  selection. 

In  exercising  his  discretion  with  respect 
to  the  classification  of  land  as  available 
for  a  lieu  selection  by  a  State,  the  Secre- 
tary should  primarily  consider  whether 
there  is  any  Federal  interest  to  be  served 
by  continuing  the  withdrawal  as  to  the 
land  and  retaining  it  in  Govt,  ownership. 
State  of  California,  Los  Angeles  065381, 
A-25744   (Jan.  18,  1950) 

A  State  cannot  select  land  under  the 
Morrill  Act  if  the  land  applied  for  has  been 
withdrawn  by  the  general  withdrawal  or- 
der of  Nov.  26,  1934,  unless  the  Secretary 
of  the  Interior,  in  his  discretion,  classifies 
the  land  as  available  for  such  selection. 

Nonmineral  land  withdrawn  by  the  gen- 
eral withdrawal  order  of  Nov.  26,  1934, 
and  applied  for  by  a  State  under  the  Mor- 
rill Act  should  be  made  available  for  such 
selection  in  the  absence  of  some  Federal 
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interest   which  requires  the  rejection   of 
the  proposal. 

The  land  applied  for  by  a  State  under  the 
Morrill  Act  may  be  suitable  for  disposition 
to  private  persons  under  the  Small  Tract 
Act  is  not,  standing  alone,  a  sufficient  rea- 
son for  refusing  to  classify  the  land  as 
proper  for  selection  by  the  State. 
State  of  Nevada,  Carson  City  023817,  A- 
25832  (May  12, 1950) 

Where  land  included  in  a  State  school 
land  indemnity  selection  is  situated  near 
a  river  on  which  the  Navy  Dept.  proposes 
to  construct  a  dam  and  there  is  a  possi- 
bility that  the  land  will  be  flooded  by  the 
reservoir  created  by  the  dam,  there  is  a 
Federal  interest  in  retaining  the  land  in 
Govt,  ownership,  and  the  State's  appli- 
cation for  the  land  and  petition  for  classi- 
fication of  the  land  under  sec.  7  of  the  Tay- 
lor Grazing  Act  as  suitable  for  selection 
will  be  denied. 

State    of    California,    A-25782    (Aug.    10, 
1950) 

The  selection  by  a  State  of  a  40-acre 
tract  of  land  as  swampland,  pursuant  to 
the  Swampland  Act  of  Sept.  28,  1850,  must 
be  rejected  where  the  State  has  failed  to 
submit  satisfactory  or  substantial  evidence 
indicating  that  the  greater  part  of  such 
land  was  swamp  or  overflowed  on  Sept.  28, 
1850,  and  other  evidence  indicates  the  con- 
trary. 

State  of  Mississippi,  1993800,  A-25822  (Oct. 
10, 1950) 

In  determining  whether  land  should 
be  classified  as  suitable  for  State  indem- 
nity selection,  the  primary  factor  is 
whether  any  Federal  interest  makes  a  nega- 
tive determination  advisable. 

Where  there  is  no  Federal  interest  to  be 
served  by  retaining  a  tract  of  barren  public 
land  in  Federal  ownership,  a  State  applica- 
tion that  the  land  be  classified  as  proper 
for  State  indemnity  selection  should  not  be 
rejected  merely  because  a  prior  application 
has  been  filed  by  a  private  person  to  have 
the  land  offered  for  sale  as  an  isolated 
tract. 

State  of  California,  Los  Angeles  07869Jf, 
0Tt610,  A-25971    (Mar.  6,  1951) 
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Alaskan  Homesites. 

Only  unoccupied  and  unimproved  public 
lands  are  subject  to  homestead  entry. 

A  valid  claim  under  the  Alaskan  homesite 
law  can  be  supported  only  upon  a  showing 
that  the  claimant  occupied  the  land  with 
the  intention  of  using  it  as  a  homestead  or 
headquarters  and  thereafter  proceeded 
with  reasonable  diligence  to  construct  upon 
it  the  permanent  improvements  needed  to 
make  it  suitable  for  the  intended  use. 

Under  the  Alaskan  homesite  law,  a  valid 
claim  cannot  be  asserted  by  a  person  who 
merely  cleared  brush  from  a  cabin  site  and 
did  not,  during  a  period  of  alleged  occu- 
pancy extending  for  approximately  1^ 
years,  construct  a  habitable  house  upon  the 
land  or  place  any  other  permanent  improve- 
ments upon  it;  and  the  mere  clearing  of 
brush  in  such  a  situation  did  not  make  the 
land  unavailable  for  subsequent  homestead 
entry. 

Harvey  J.  Smith  v.  Miles  Morris  Crocker, 
Anchorage  014192,  A-26189  (May  28, 1951) 

Alaskan  land  which  is  classified  as  coal 
land  is  not  subject  to  entry  under  the  sol- 
diers' additional  homestead  law. 

The  holding  of  a  formal  oral  hearing  for 
the  reception  of  evidence  on  the  subject  of 
the  mineral  classification  on  public  lands 
is  not  required  by  law. 

An  applicant  under  the  soldiers'  addi- 
tional homestead  law  for  land  classified  as 
coal  land  by  the  Geological  Survey  is  af- 
forded by  the  regulations  of  the  Depart- 
ment an  opportunity  to  present  its  views 
respecting  the  correctness  of  such  classi- 
fication. 

Liooy,    McNeill    and    Liooy,    Anchorage 
0126/f6,  A-26310  (Apr.  10,  1952) 

Where  lands  for  which  applications  are 
filed  under  the  Pittman  Act  of  Oct.  22, 
1919,  as  amended,  lie  in  the  same  general 
area  as  lands  on  which  underground  water 
in  sufficient  quantities  for  irrigation  pur- 
poses was  discovered  and  which  were 
patented  under  the  act,  and  there  is  rea- 
son to  believe  that  no  new  underground 
water  resource  woudl  be  discovered,  it  is 
proper  to  conclude  that  the  lands  are  not 
of  the  character  defined  by  that  act. 
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Where  lands  were  designated  as  suit- 
able for  disposal  under  the  Pittman  Act, 
but  were  subsequently  withdrawn  by  E.O. 
No.  6910,  it  is  a  predicate  for  the  granting 
of  a  permit  under  the  act  that  the  lands 
be  classified  as  suitable  for  such  use  and 
disposition. 

Bernard  R.  Tarrant,  et  al.,  Nevada  05555, 
etc.,  A-26552  (Nov.  19,  1952) 

Where  no  Federal  interest  requires  the 
retention  of  land  in  Federal  ownership,  the 
classification  of  land  as  proper  for  selec- 
tion by  States  under  the  internal  improve- 
ment grant  is  preferred  over  the  classifi- 
cation of  land  for  small  tract  purposes. 

Classification  of  land  as  proper  for  se- 
lection by  a  State  under  a  land  grant 
should  not  be  refused  merely  because  the 
land  is  suitable  for  classification  under  the 
Small  Tract  Act. 

State  of  Nevada,  Nevada  06961,  A-26745 
(May  20, 1953) 

The  sale  of  parts  of  legal  subdivisions  of 
the  public  lands  is  not  authorized  under 
the  Timber  and  Stone  law. 

An  application  to  purchase  public  land 
under  the  Timber  and  Stone  law  must  be 
rejected  where  it  describes  the  land  by 
aliquot  parts  of  quarter-quarter  sections 
and  no  combination  of  such  parts  amounts 
to  an  entire  legal  subdivision. 

Land  in  a  canyon  bottom  is  properly 
classified  as  not  suitable  for  disposal  under 
the  Timber  and  Stone  law  when  it  con- 
stitutes the  usual  path  for  stock  movements 
between  two  part  s  of  an  established  graz- 
ing allotment  in  a  grazing  district  and 
where  its  sale  would  make  Federal  land 
in  the  upper  parts  of  both  sides  of  the 
canyon  unusable. 

Dorothy  E.  Irving,  New  Mexico  06271,  A- 
26788  (Nov.  19, 1953) 

Where  a  tract  of  public  land  proposed 
for  public  sale  is  almost  entirely  sur- 
rounded by  patented  lands  of  an  applicant, 
and  is  held  by  the  applicant  as  part  of 
his  grazing  allotment,  it  is  proper  to  dis- 
pose of  the  land  as  mountainous  or  too 
rough  for  cultivation,  if  upon  examination 
the  land  is  found  to  be  suitable  for  such 
classification. 

It  is  proper  to  reject  an  application  for 
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the  public  sale  of  a  tract  of  public  land 
when  such  sale  would  disrupt  the  estab- 
lished range  use  in  the  area. 
Jess  W.  Corn,  Las  Cruces  06JtS91,  A-26814 
(Feb.  8, 1954) 

The  Rules  of  Practice  do  not  autho- 
rize officials  of  the  Bur.  of  Land  Manage- 
ment to  grant  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Sec- 
retary of  the  Interior. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  if  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

It  is  reasonable  not  to  classify  as 
proper  for  State  indemnity  selection  lands 
which  support  a  valuable  stand  of  timber 
and  which  are  to  be  put  under  a  sustained 
yield  timber-management  plan. 
State  "/'  California,  Sacramento  0^6691, 
A-26899   (July  21,   1954) 

DISPOSALS  OF 

The  below  filed  a  petition  for  the  exer- 
cise of  supervisory  authority  in  the  matter 
of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
petitioners  lay  claim  as  heirs  of  the  alleged 
original  settler  and  preemptor,  their  grand- 
father, Joshua  Bryan.  Petitioners  assert 
that  the  disposal  made  of  these  lands 
by  the  Government  was  in  derogation  of 
their  grandfather's  rights  and  they  there- 
fore request  that  suits  be  instituted  to  pro- 
tect their  interests. 

The  examination  made  shows  that  all 
the  lands  of  the  Bryan  plantation  had 
been  effectively  alienated  by  the  Govern- 
ment by  1860  and  that  none  of  them  was 
ever  at  any  time  subject  to  pre-emption  by 
Joshua  Bryan.  The  latter  fact  explains  at 
once  why  no  assertion  of  his  settlement  or 
a  claim  to  it  appears  of  record,  why  Bryan 
had  no  papers  to  exhibit  and  why  on  vari- 
ous occasions  his  reliance  should  have  been 
upon  possessory  rights  in  what  perhaps 
were  commonly  but  erroneously  regarded 
as  public  lands.  The  Indian  title,  the  lack 
of  surveys,  the  temporary  and  restrictive 
character  of  the  preemption  acts,  the  ex- 
emptions of  the  treaty  gift  to  Edwards,  of 
the   State   selections  for   seminaries   and 
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schools  and  of  the  railroad  grant,  the  un- 
toward combination  of  all  these  could  not 
fail  to  make  defeat  of  Bryan's  settlement 
complete.  The  pioneers  of  Joshua  Bryan's 
day  were  well  aware  that  danger  and  dis- 
appointment would  often  affect  their  ad- 
venture. Petition  denied  and  Departmental 
decision  affirmed. 

Effie  Bryan  Bagley  and  Maud  Bryan  Ford, 
&",  1115511,  A-21497  (May  20,  1943) 

Whether  the  State  of  Montana  at  the 
present  time  can  legally  transfer  these 
lands  to  the  U.S.  in  exchange  for  public 
lands  outside  of  the  park,  and  how  the 
necessary  exchange  authority  can  be  ob- 
tained if  it  does  not  exist. 
Memorandum  (Oct.  15,  1945) 

The  problem  of  avoidance  of  monopoly 
is  of  importance  with  respect  to  the  dis- 
posal of  public  resources  in  the  following 
categories :  1.  Minerals  subject  to  disposal 
under  various  leasing  acts;  2.  Those  sub- 
ject to  disposal  under  the  mining  laws ;  and 
3.  Timber  resources  in  the  O  and  C  area. 
This  memorandum  is  merely  an  outline  of 
the  situation  in  each  of  the  above  fields; 
most  of  it  is  based  on  hearsay  and  all  of  it 
on  hunch,  rather  than  knowledge. 
Monopoly  Problems  Affecting  Public  Do- 
main Resources   (Feb.  8,  1946) 

Memo  of  Jan.  18,  1946,  requests  opinion 
re  statement  in  Wingate's  memo  of  Dec. 
12,  1945,  for  Regional  Director,  Region 
Four,  that  private  lands  within  area  au- 
thorized to  be  added  to  Hawaii  National 
Park  by  act  of  June  20,  1938,  might  be 
acquired  by  Hawaii  by  exchange  for 
public  lands. 
Memorandum  (Feb.  18,  1946) 

Held:  At  the  present  time  the  lands  in 
the  excepted  area  covered  by  the  below 
order  are  subject  to  use  and  disposition 
under  any  public  land  law  applicable  to 
Alaska. 

Executive  Order  No.  8919,  December  16, 
1941, 19J,1130  "L"  (Mar.  22,  1946) 

Where  part  of  a  minimum  legal  subdivi- 
sion of  public  lands  is  withdrawn,  no  part 
of  the  legal  subdivision  may  be  sold  or  dis- 
posed of. 
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A  segregative  survey  will  not  be  ordered 
where  the  applicant  probably  will  not  be 
interested  in  securing  that  portion  of  the 
lands  which  would  thereby  be  made  avail- 
able for  sale. 

Application  for  public  sale  denied. 
Donald  S.  White,  GLO  09932  "O",  A-24303 
(June  18,  1946) 

Eligibility  for  official  position  of  a  per- 
son who  has  the  following  interests  in  pub- 
lic lands: 

Pending  application  to  exchange  private 
lands  for  public  lands. 

A  10-year  grazing  allotment  permit. 

A  grazing  license  on  a  year-to-year  basis 
and  undisclosed  interests  in  4  livestock  out- 
fits. 

Decided: 

If  this  person  should  be  employed  his 
application  for  an  exchange  would  have 
to  be  denied,  he  could  receive  no  renewal 
or  increase  in  benefits  under  any  grazing 
permit  and  he  could  acquire  no  other  rights 
in  public  lands.  As  to  interests  in  public 
lands  held  by  this  person  at  the  time  of 
his  employment  while  there  is  no  law 
against  his  continuing  to  hold  them,  it  is 
not  sound  public  policy  to  allow  him  to 
do  so. 
Memorandum  (Dec.  12,  1946) 

Effect  of  Surplus  Property  Act  of  1944 
on  authority  to  sell  lands  under  the  Helium 
Act,  as  amended  .  .  .  disposition  of  pro- 
ceeds from  sale  of  such  property. 

Lands   or   interests   in   lands   acquired 
under    above    authority  .  .  .  dispose    of 
wells,  lands,  or  interests  therein  not  valu- 
able for  helium  production. 
Solicitor's  Opinion,  M-34841  (Jan.  22, 1947) 

Indian  Surplus  lands  withdrawn  from 
disposal,  under  the  Department  Order  of 
Sept.  19,  1934  (54  I.D.  559),  pending  de- 
termination of  possible  return  of  the  land 
to  tribal  ownership  under  sec.  3  of  the  act 
of  June  18,  1934  (48  Stat.  984,  985;  25 
U.S.C.  463),  cannot  be  returned  to  tribal 
ownership  when  the  Indians  concerned 
vote  to  exclude  themselves  from  the  1934 
legislation,  and  the  temporary  withdrawal 
of  Sept.  19,  1934,  may  be  revoked  at  any 
time. 
Status  of  Indian  Surplus  Land  Withdrawn 


9-098 — 74- 


-66 


906 

PUBLIC  LANDS — Continued 
DISPOSALS  OF — Continued 
From   Public   Entry,    M-34796    (Oct.    22, 
1947) 

Stipulations  for  right-of-way  under  sec. 
7  of  the  Federal  Highway  Act  modified. 
California  Department  of  Public  Works, 
Sacramento  036957  "F",  A-24502  (Dec.  23, 
1948) 

A  lessee  of  contiguous  land  does  not  have 
a  preference  to  purchase  public  land  under 
sec.  2455,  R.S.,  as  amended. 

An  applicant  for  a  preference  right  will 
be  allowed  to  amend  his  showing  of  owner- 
ship of  contiguous  land  where  it  appears 
that  title  to  the  contiguous  land  is  in  the 
applicant's  son,  that  such  applicant  and 
his  son  as  a  family  enterprise,  and  the  son 
is  willing  to  convey  such  contiguous  land 
to  the  applicant. 

Land  embracing  a  legal  subdivision  will 
generally  not  be  sold  in  quantities  of  less 
than  a  legal  subdivision  or  fractional  lot. 
Allen  E.  Weathers,  Frank  N.  Hartley, 
Santa  Fe  077291,  07Jf322  "C",  A-25128 
(May  27, 1949) 

The  appraised  value  of  an  isolated  tract 
of  public  land  offered  for  public  sale  will 
not  be  disturbed  in  the  absence  of  evidence 
showing  the  appraisal  to  be  incorrect. 
Henry  J.  Garibaldi,  Sacramento  036805, 
A-25700  (July  6,  1949) 

May  lands  acquired  under  Title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act  and 
transferred  to  this  Department  under  the 
Taylor  Grazing  Act  be  sold  to  private 
interests? 

According  to  an  opinion  of  the  Solicitor 
of  Agriculture,  Title  III  lands  transferred 
by  the  Dept  of  Agriculture  to  another 
agency  are  no  longer  limited  by  provisions 
of  the  Bankhead-Jones  Act  and  may  be 
sold  to  private  persons. 
Memorandum  (Oct.  12,  1949) 

A  mining  claim  cannot  be  located  on 
land  which  has  been  patented  in  fee,  with- 
out a  reservation  of  minerals  to  the  U.S. 

Where  title  to  public  land  has  passed  to  a 
State  by  a  grant  from  the  U.S.,  without 
a  reservation  of  the  mineral  deposits  to 
the  U.S.,  a  State  statute  purporting  to  dis- 
claim the  interest  of  the  State  in  the  min- 
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erals  and  to  provide  that  title  to  the  min- 
erals must  be  secured  from  the  U.S.  cannot 
operate  to  subject  the  mineral  deposits  in 
such  land  to  the  U.S.  mining  laws. 

A  mining  claim  cannot  be  validly  located 
on  the  public  domain  unless  a  valuable  min- 
eral deposit  has  been  discovered  within 
the  limits  of  the  claim. 
United  States  v.  Ernest  L.  Rink,  Carson 
City  1918175,  A-25820  (May  18,  1950) 

Minerals  in  public  lands  which  are  in- 
cluded in  withdrawals  made  pursuant  to 
the  implied  power  of  the  President  or  in 
withdrawals  made  pursuant  to  the  act 
of  June  25,  1910,  are  not,  solely  because 
of  the  withdrawals,  subject  to  disposal 
under  the  Materials  Act  of  July  31,  1947. 
Applicability  of  Materials  Act  to  With- 
dravm  Lands,  M-3605G  (Nov.  10,  1950) 

Public  land  which  has  been  withdrawn 
from  all  forms  of  appropriation  under  the 
public  land  laws  is  not  open  to  selection 
and  disposal  under  the  exchange  provisions 
of  sec.  8  of  the  Taylor  Grazing  Act. 
William  F.  Smith,  Carson  City  023709, 
A-25974   (Dec.  27,  1950) 

Public  land  withdrawn  by  E.O.  No.  G910 
may  not  be  disposed  of  under  the  Timber 
and  Stone  Act  unless  and  until  it  is 
classified  and  opened  to  entry  under  that 
act. 

The  pendency  of  an  application  to  pur- 
chase public  land  under  the  Timber  and 
Stone  Act  does  not  preclude  the  sale  of 
the  timber  resources  on  the  land. 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  was 
properly  rejected  where  the  land  is  being 
used  for  grazing  and  where  the  timber  re- 
sources on  the  land  are  under  a  definite 
management  program  of  the  Bur.  of  Land 
Management. 

Ivan  Decker,   Black  foot  056257,   A-26387 
(Aug.  6,  1952) 

The  "minimum  price"  mentioned  in  sec. 
2387,  R.S.,  relating  to  trustee  townsites, 
refers  to  the  basic  minimum  price  of  $1.25 
per  acre  for  the  general  sale  of  public 
lands  established  in  the  act  of  Apr.  24, 
1820,  as  amended,  except  where  a  statute 
making  specific  lands  available  for  entry 
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under  sec.  2387,  R.S.,  provides  some  other 
price. 

Trustee  Toivnsites — Minimum  Price  (Aug. 
13,  1952) 

The  mining  laws  applicable  to  mineral 
deposits  on  public  lands,  the  Mineral  Leas- 
ing Act,  the  1914  Act  applicable  to  coal 
leasing  in  Alaska,  the  Mineral  Leasing  Act 
for  Acquired  Lands,  the  nonmineral  pub- 
lic land  laws,  the  timber  laws,  and  the 
Alaska  Fisheries  Act  all  require  citizen- 
ship for  activities  which  come  under  their 
purview. 

The  Materials  Act,  two  rights-of-way 
acts,  the  laws  governing  dead  and  down 
timber,  and  sec.  15  of  the  Taylor  Grazing 
Act  do  not  require  citizenship.  However, 
in  the  case  of  dead  and  down  timber  laws 
and  sec.  15  of  the  Taylor  Grazing  Act,  the 
regulations  of  the  Department  require  cit- 
izenship. 

Citizenship  Requirements  in  Statutes  and 
Regulations  Relating  to  Disposal  of  Lands 
and  Natural  Resources  (Sept.  8,  1952) 

Where  land  is  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  and  neither  the  terms  of  the  with- 
drawal order  nor  the  purpose  for  which 
the  land  was  withdrawn  suggests  an  in- 
tent to  exclude  disposals  under  the  Ma- 
terials Act  from  the  scope  of  the  order,  a 
contract  made  after  the  effective  date  of 
the  order  and  providing  for  the  sale  un- 
,  der  the  Materials  Act  of  deposits  of  clay 
from  the  withdrawn  land  is  not  autho- 
rized. 

Clay  deposits  of  exceptional  nature  may 
be  subject  to  location  under  the  mining 
laws  and,  in  that  event,  are  not  subject 
to  sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials 
Act  only  if  it  is  not  subject  to  location  un- 
der the  mining  laws. 

Mrs.  A.  T.  Van  Dolah,  AncJiorage  015083, 
018026,  A-26443  (Oct.  14,  1952) 

An  application  for  the  public  sale  of  land 
is  properly  rejected  where  the  land  is 
chiefly  valuable  for  timber  products  and 
for  growing  timber,  and  where  the  land 
should  be  retained  in  public  ownership  for 
management  and  development  in  conjunc- 
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tion  with  the  sustained  yield  management 
and  development  of  other  public  domain 
timber  lands  in  the  area. 
Percy  E.  Whitten,  Sacramento  0/f362/f,  A- 
26492  (Nov.  28, 1952) 

Principles  of  orderly  administration  for- 
bid the  reopening  of  a  swampland  selection 
proceeding  26  years  after  the  selection  was 
canceled  and  the  case  was  closed. 

The  standard  prescribed  by  Congress  for 
application  in  determining  whether  land 
was  granted  to  a  State  under  the  Swamp- 
land Act  of  Sept.  28,  1950,  cannot  be 
waived. 

John  C.  Carter,  et  al.,  Montgomery  08137, 
A-26545  (Dec.  24, 1952) 

The  Federal  Govt,  has  established  many 
hundreds  of  townsites  on  the  public  lands, 
and  sold  lots  in  such  townsites  under  con- 
ditions substantially  the  same  as  those  ex- 
isting in  the  City  of  Anchorage,  Alaska, 
and  all  questions  of  title  to  the  streets  and 
alleys  in  such  townsites  have  been  left 
for  determination  by  the  local  authorities, 
or  in  the  courts.  The  same  procedure 
should  be  followed  in  the  case  of  townsites 
in  Alaska. 

Title  to  streets  and  alleys  in  a  Govt, 
townsite  may,  under  certain  conditions, 
vest  in  the  municipality,  in  trust  for  the 
public.  The  matter  of  enacting  such  legis- 
lation for  Alaska  is  within  the  jurisdiction 
of  the  territorial  legislature. 

In  the  absence  of  a  statutory  provision, 
as  indicated,  the  lot  purchasers  become 
the  successors  in  interest  of  the  Govt,  with 
respect  to  the  ownership  of  the  fee  to 
the  center  of  the  streets  and  alleys  abut- 
ting on  their  respective  holdings  in  the  city 
or  town,  subject  to  the  use  of  the  streets 
and  alleys  for  the  purpose  for  which  they 
were  dedicated. 

No  patent  should  be  issued  to  the  City  of 
Anchorage,  Alaska,  for  streets  and  alleys 
on  that  City. 

Title  to  Streets  and  Alleys  in  the  City  of 
Anchorage,  Alaska;  Patents  for  the  Streets 
and  Alleys  in  that  City  Should  Not  oe  Is- 
sued (Mar.  16, 1953) 

Where  an  application  for  public  sale  of 
a    mountainous    tract    of   public   land   is 
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amended   following  its   rejection   by   the 
Manager  to  include  subdivisions  not  under 
consideration  when  the  application  was  re- 
jected and  to  exclude  other  subdivisions, 
and  the  evidence  in  the  record  is  incon- 
clusive to  show  whether  or  not  the  sale  of 
the  land  in  the  amended  application  would 
be  in  the  public  interest,  the  case  will  be 
remanded  to  the  Bur.  of  Land  Management 
for  further  consideration. 
James  L.  Mosher,  Denver  056200,  A-26757 
(Aug.  24, 1953) 

A  tract  of  public  land  containing  0.26 
acre  located  on  a  small  island  in  Head 
Lake,  Minn.,  may  legally  be  disposed  of  in 
satisfaction  of  a  soldier's  additional  home- 
stead right,  where  it  is  physically  capable 
of  being  cultivated,  although  cultivation  is 
not  economically  feasible  and  the  soldier's 
right  applicant  does  not  propose  to  use  the 
land  for  agriculture. 

There  is  no  substantial  reason  to  prefer 
disposal  of  an  isolated  tract  comprising 
about  l/7th  of  the  area  of  a  1.91-acre  is- 
land in  Head  Lake,  Minn.,  by  public  sale 
rather  than  by  soldiers'  additional  home- 
stead entry,  where  it  appears  that  the 
soldier's  right  applicant  is  owner  of  the 
rest  of  the  island  and  that  because  of  its 
small  size,  inaccessible  location  and  mini- 
mal value  there  would  be  little  likelihood 
of  competitive  bidding  at  public  sale.  If  the 
applicant,  however,  should  not  be  the 
owner  of  the  rest  of  the  island,  the  tract 
should  be  disposed  of  by  public  sale,  to 
give  such  owner  an  opportunity  to  round 
out  his  ownership. 

Where  a  0.26-acre  tract  of  public  land  is 
suitable  for  disposition  in  satisfaction  of 
a  soldier's  additional  homestead  right,  but 
the  applicant  for  such  disposition  has  not 
complied  with  the  applicable  regulations, 
the  case  will  be  remanded  to  the  Bur.  of 
Land  Management  under  directions  to 
allow  30  days  for  the  applicant  to  resub- 
mit his  application  in  compliance  with  such 
regulations. 

E.  F.  Fox,  BLM  082191,  A-26756  (Aug.  28 
1953) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 


PTJ3LIC  LANDS— Continued 
DISPOSALS  OF— Continued 
where  it  appears  that  the  leased  land  con- 
sists of  an  isolated  tract  which  is  not  sus- 
ceptible to  public  management  and  where 
the  sale  will  not  seriously  disrupt  the 
grazing  operations  of  the  lessee. 

An  application  for  a  private  exchange  un- 
der sec.  8(b)  of  the  Taylor  Grazing  Act  will 
be  rejected  when  it  appears  that  no  public 
interest  would  be  benefited  by  the  pro- 
posed exchange. 

Clara  Dickson,  et  al,  Pierre  028037,  BLM 
021181,  BLM  (S.D.)  033698,  A-26744  (Oct. 
5,1953) 

When  any  evidence  appears  in  a  pro- 
ceedings for  a  public  sale  under  43  U.S.C.A. 
1171,  as  amended,  which  indicates  that 
prior  to  the  sale  the  interested  parties,  or 
some  of  them,  may  have  arrived  at  or  at- 
tempted to  arrive  at  an  agreement  not  to 
bid  against  each  other,  doubt  is  cast  upon 
the  validity  of  the  proceedings  and  it  is 
necessary  to  vacate  the  sale. 

Under  the  conditions  indicated  if  the  evi- 
dence is  clear  and  convincing  a  sale  will  be 
permanently  vacated,  but  where  the  evi- 
dence is  conflicting  and  in  doubt  a  sale  may 
be  conditionally  vacated  to  resolve  the 
doubt. 

Since  the  evidence  in  this  case  is  con- 
flicting and  in  dout>t  the  sale  had  herein 
will  stand  vacated  unless,  within  the  time 
allowed  therefor,  all  the  interested  parties 
satisfy  the  Bureau  that  no  agreement  was 
made  or  attempted  prior  to  the  sale. 
Emery  E.  and  Beulah  M.  Arbaney  Joseph  v. 
Bershenyi,  et  al.,  Robert  O.  Sewell,  Chas. 
O'Brien,  Leroy  A.  Shannon,  Colorado  02116, 
A-26942  (Dec.  16, 1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  applicant 
did  not  file  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice  a  cer- 
tificate showing  service  of  notice  of  the  ap- 
peal upon  a  party  having  an  adverse  inter- 
est. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  in- 
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ternal  improvement  as  suitable  for  disposi- 
tion as  a  State  selection  and  is  later  classi- 
fied as  suitable  for  disposition  as  small 
tracts,  the  preference  right  given  the  State 
by  sec.  7  of  the  Taylor  Grazing  Act  prevails 
over  the  preference  given  by  the  Veterans' 
Preference  Act  to  veterans  who  file  small 
tract  applications  after  the  State's  applica- 
tion and  after  the  small  tract  classification. 
Arthur  L.  Wingard,  et  al,  State  of  Nevada, 
Nevada  0U190,  01515-',,  et  al.,  A-26977 
(June  3, 1954) 

JURISDICTION  OVER 

Legal  right  of  children  of  Federal  em- 
ployees who  reside  on  lands  in  Texas,  over 
which  the  United  States  has  accepted  juris- 
diction, to  attend  the  State  public  schools. 
Solicitor's  Opinion,  M-33356  (Oct.  5, 
1943) 

Question  of  ad  valorem  taxation  of  re- 
stricted Five  Tribes  lands  and  jurisdiction 
of  the  court.  Spurious  class  action  as  af- 
fecting the  rights  of  persons  not  made  par- 
ties to  the  action  either  by  original  peti- 
tion or  by  intervention.  Supt.  instructed  to 
seek  dismissal  of  suit  without  prejudice. 
Dovie  Tiger,  et  al.  v.  Board  of  County  Com- 
missioners of  Mcintosh  County,  Oklahoma 
(June  24, 1944) 

Questions  concerning  Bedloe's  Island, 
New  York.  Jurisdiction  Over — Taxes,  Obli- 
gations, Citizenship. 

Letter  to  C.  A.  DivelUss,  Woodland  School, 
from  T olson  (Apr.  2, 1945) 

Authority  to  increase  valuation  of  Coos 
Bay  Wagon  Road  lands  and  timber  with- 
out the  appointment  of  a  new  appraisal 
committee. 
Memorandum,  2036U1  "L"  (Apr.  20,  1945) 

The  effect  upon  the  right  to  locate  a 
mining  claim  of  a  classification  of  forest 
lands  for  recreation  and  scenic  uses. 
Memorandum  2029715  "L"  (Apr.  27,  1945) 

Application  for  Indian  Reservation  ex- 
change rejected.  Appeal  from  the  General 
Land  Office. 

Daniel  W.  Campdell,  Phoenix  080629,  A- 
23933  (Aug.  31, 1945) 
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Interpretation  of  the  effect  of  the  Ex- 
ecutive order  of  Apr.  17, 1926,  withdrawing 
public  lands  containing  springs  or  water 
holes  for  public  use.  Could  it  be  construed 
to  deny  access  to  persons  seeking  to  obtain 
private  water  rights  to  any  source  of  water 
supply  adequate  for  more  than  one  family? 
Memorandum  (Nov.  13,  1945) 

Rights  of  Indians  to  Allotments. 
Solicitor's    Opinion,    M-34056     (Jan.    31, 
1946) 

Independence  of  the  Philippines. 
Memorandum  (Mar.  1,  1946) 

It  is  doubtful  whether  the  Secretary's 
authority  under  sec.  4  of  the  act  of  May  24, 
1928  (45  Stat.  729  ;  49  U.S.C.  214),  to  with- 
draw "unappropriated"  public  land  for  air 
navigation  sites  extends  to  public  lands 
included  in  an  existing  homestead  entry, 
even  though  the  withdrawal  does  not  be- 
come effective  until  the  entry  is  relin- 
quished or  abandoned. 
Memorandum  (May  10,  1946) 

Discusses  jurisdiction  over  Channel 
Islands  National  Monument  and  the  rocks 
and  islands  adjacent  to  Point  Lobos,  Cali- 
fornia. It  is  not  clear  as  to  whether  the 
State  or  the  U.S.  has  jurisdiction  over  the 
rocks  and  islands  involved  in  Recreational 
Withdrawal  No.  51.  If  they  are  simply  pub- 
lic lands  in  a  withdrawal  status,  the  Gen- 
eral Land  Office  has  complete  jurisdiction 
over  them  and  could  prevent  the  State  offi- 
cials from  killing  wildlife  on  the  rocks  and 
islands.  It  is  clear  that  the  Federal  Govt, 
as  proprietor  of  the  lands,  has  the  exclusive 
right  to  kill  and  take  wildlife  from  its 
own  premises  and  may  forbid  others  from 
doing  so. 
Memorandum  (June  3.  1946) 

Whether  the  Surplus  Property  Act  of 
1944,  as  amended,  or  any  other  statute  pro- 
hibits a  Delegate  to  Congress  from  partici- 
pating in  the  purchase,  lease,  or  use  of  sur- 
plus real  or  personal  property. 

Held:  Under  present  regulations  of  the 
War  Assets  Administration  and  this  office, 
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a  Delegate  to  Congress  is  prohibited  from 
leasing,  using,  or  purchasing  such  property 
at  a  sale  held  by  this  office. 
Memorandum  (July  8,  1946) 

Survey  monuments  bearing  the  legend 
"General  Land  Office"  and  "Grazing  Serv- 
ice" may  be  used  by  the  Bureau  of  Land 
Management  until  such  time  as  a  change 
is  deemed  desirable. 
Memorandum  (Aug.  2,  1946) 

Sec.  1  of  the  act  of  Aug.  9, 1946,  expressly 
includes  the  100-acre  tract  known  as  the 
Upper  Spring  area  as  a  part  of  Wind 
Cave  National  Park.  Also  by  deed  of  Robert 
and  Fannie  McAdam  a  tract  of  0.77  acres 
was  conveyed  to  the  U.S.  and  a  right-of- 
way  which  includes  a  right  of  access  for 
maintenance  and  repair  of  the  pipeline. 
The  act  of  Aug.  9,  1946,  does  not  change 
the  status  of  the  pipeline  and  the  tract  of 
0.77  acres,  and  the  entire  system  is  neces- 
sary to  Wind  Cave  National  Park.  Au- 
thority to  maintain  the  pipelines  has  al- 
ways been  an  implied  one,  but  it  is  not 
necessary  to  obtain  legislative  authority 
to  continue  to  do  so. 
Memorandum  (Aug.  28,  1946) 

Discusses  the  matter  of  mining  claims 
along  the  Alex  Sparrow  Memorial  High- 
way approach  to  Crater  Lake  National 
Park  through  the  Rogue  River  National 
Forest.  Any  mineral  lands  in  forest  reser- 
vations created  from  the  public  domain  are 
subject  to  location  and  entry  under  mining 
laws  of  the  U.S.  and  the  rules  and  regu- 
lations applying  thereto,  provided  locators 
also  comply  with  forest  regulations.  The 
only  way  of  withdrawal  of  such  lands  is 
through  legislation  since  Congress  has  ex- 
pressly provided  that  they  shall  remain 
open  to  mineral  entry. 
Memorandum  (Sept.  9,  1946) 

The  Department  of  the  Interior  has  au- 
thority to  determine  what  are  public  lands 
and  to  correct  the  surveys  by  including 
public  lands  omitted  from  earlier  surveys. 
0.  O.  Cooper,  Feather  River  Pine  Mills, 
Sacramento  036123,  A-24208  (Oct.  28, 1946) 
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Law  enforcement  by  NPS  within  Grand 
Canyon  National  Park.  Are  rights  and 
powers  of  U.S.  over  public  lands  within 
State  same  as  those  of  ordinary  proprie- 
tor over  his  land  within  State?  Are  pri- 
vately owned  lands  of  Santa  Fe  Railway 
and  operations  thereon  by  Fred  Harvey 
subject  to  Service  rules  and  regulations? 
Must  violations  on  property  within  Park 
owned  by  ordinary  proprietors,  other  than 
Federal  Govt,  be  handled  by  State  authori- 
ties? 

Grand   Canyon   National  Park    (Feb.   20, 
1947) 

Whether  Fish  and  Wildlife  Service  has 
authority  to  sell  dead  and  down  timber  on 
public  lands  within  wildlife  refuge; 
whether  Bur.  of  Land  Management  rather 
than  Fish  and  Wildlife  Service  should  dis- 
pose of  such  timber ;  and  whether  answers 
to  questions  1  and  2  are  applicable  to  other 
resources. 
Memorandum   (Feb.  2S,  1947) 

l)isix>sition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center. 
Solicitor's     Opinion.     M-34921     (Apr.     29, 
1947) 

H.R.  3107,  a   Bill  "To  provide  for  the 
disposal  of  materials  or  resources  on  the 
public  lands  on  the  U.S.,"  would,  if  en- 
acted, apply  to  Alaska. 
Memorandum  (May  8,  1947) 

A  map  prepared  by  the  Corps  of  Engi- 
neers showing  the  existence  of  Natchez 
Island  in  the  Mississippi  River  as  of  Dec. 
1935,  affidavits  by  local  residents  relative 
to  the  continuous  existence  of  the  island 
and  its  ownership  for  many  years  by  the 
applicant  and  other  members  of  her  family 
warrant  an  investigation  concerning  the 
existence  of  Natchez  Island,  despite  a 
previous  finding  by  the  Department  in  1929 
that  the  island  was  no  longer  in  existence. 
Jennie  Isabel  McLin,  GLO  01046  "Knt  A- 
24599  (July  27,  1948) 

It  is  proper  to  demand  payment  for  the 
unauthorized  removal  of  coal  from  the  pub- 
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lie  lands  on  the  basis  of  the  value  of  the 
coal  removed  without  deduction  for  labor 
or  other  expenses  incurred  in  the  removal 
thereof  from  one  who  removed  the  coal 
after  having  been  notified  that  such  re- 
moval would  constitute  a  willful  trespass. 

It  is  not  error  to  make  such  a  demand 
upon  the  person  who  has  removed  the  coal 
without  according  that  person  a  hearing, 
since  enforcement  is  not  had  without  the 
aid  of  court  proceedings  in  which  the 
issues  are  triable  de  novo. 

The  amount  expended  for  labor  in  re- 
moving the  coal  is  not  necessarily  indica- 
tive of  the  value  of  the  coal. 
Earve   Pcttigreiv,    Cheyenne   058931    "L", 
A-24631  (Sept.  24,  1948) 

Timber  and  Stone  Application. 

A  timber  and  stone  application  was  prop- 
erly rejected  in  a  case  in  which  it  ap- 
peared that  the  land  should  be  sold  under 
the  Isolated  Tract  Act;  but  doubt  having 
been  cast  on  the  identity  of  the  land  in- 
vestigated by  the  Bur.  of  Land  Manage- 
ment in  disposing  of  the  application,  the 
case  is  remanded  for  a  further  investigation 
and  appraisal. 

Guy  Curless,  Sacramento  03J/928,  A-25642 
(Mar.  7,  1949) 

Under  the  Department's  amended  Rules 
of  Practice,  no  request  for  review  in  the 
nature  of  a  motion  for  the  exercise  of  the 
Secretary's  supervisory  authority  may  be 
submitted  as  a  matter  of  right. 

So  long  as  the  Secretary  retains  jurisdic- 
tion over  a  tract  of  public  land,  he  may 
reopen  and  reconsider  any  administrative 
action  previously  taken  with  respect  to  the 
land. 

The  portion  of  a  noncompetitive  oil  and 
gas  lease  covering  land  situated  outside  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field  expired  at  the  end  of  the  5- 
year  term  of  the  lease  on  July  31,  1945, 
despite  the  fact  that  another  portion  of  the 
leased  land  was,  on  that  date,  within  the 
known  geologic  structure  of  a  producing 
field. 
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An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  by  a  person  who  already 
holds  the  maximum  permissible  acreage  in 
leases  and  lease  applications  confers  no 
legal  rights  on  the  applicant,  but  the  De- 
partment may,  as  a  matter  of  grace,  permit 
the  applicant  to  qualify  the  new  applica- 
tion by  reducing  the  other  holdings. 

A  period  of  grace  in  which  to  qualify  an 
application  will  not  be  granted  where  it 
would  confer  on  the  applicant  a  windfall  to 
which  he  has  no  equitable  claim. 

An  application  for  an  oil  and  gas  lease 
submitted  on  the  erroneous  theory  that  the 
applicant  has  a  preferential  right  to  a  lease 
on  the  tract  applied  for  will  be  considered 
as  an  ordinary  application  for  a  lease. 
John  H.  Trigg,  et  al.,  Las  Cruces  061/050, 
055561  "N",  A-24483  (Apr.  8,  1949) 

The  Department  of  the  Interior  does  not 
lose  jurisdiction  over  public  land  when  only 
the  equitable  title  is  conveyed  and  the  legal 
title  remains  in  the  United  States. 

A  trust  patent  issued  to  the  Pala  Band  of 
Mission  Indians  pursuant  to  the  acts  of 
Jan.  12, 1891,  and  Mar.  1, 1907,  did  not  con- 
vey legal  title  to  the  public  land  mentioned 
in  the  patent,  but  only  the  equitable  title. 

Where  a  statute  authorizing  the  issuance 
of  trust  patents  to  Indian  tribes  provided 
that  such  patents  should  not  include  land 
to  which  valid  existing  rights  had  attached, 
a  provision  in  a  trust  patent  that  it  was 
issued  "subject  to  all  the  restrictions  and 
conditions"  contained  in  the  statute  may  be 
interpreted  as  excluding  from  the  patent 
land  within  the  boundaries  of  a  tract  men- 
tioned in  the  patent  but  subject  to  a  valid 
existing  mining  claim. 
Blanche  C.  Crane,  Los  Angeles  054516  "N"f 
A-25281  (Apr.  26,  1949) 

Under  the  act  of  May  23,  1930,  as 
amended,  which  authorizes  the  exchange  of 
lands  in  the  Western  Navajo  Reservation 
for  public  lands  of  approximately  equal 
value  outside  of  the  reservation,  the  value 
of  the  offered  lands  must  be  determined  as 
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of  a  time  not  earlier  than  the  date  of  con- 
veyance of  the  offered  lands  to  the  U.S. 
Indian  Reservation  Exchanges,   M-36005 
(May  31, 1949) 

Does  the  Secretary  have  the  authority  to 
convey  land  to  the  Alaska  Housing  Author- 
ity under  the  above  act? 

The  Secretary  is  authorized  to  sell  land 
for  fair  value  not  to  transfer  it  without  con- 
sideration. 

This  authority  extends  to  lands  which 
are  appropriated. 

Alaska  Housing  Act  of  April  23, 1949  (P.L. 
52,  81st  Congress)  (June  3,  1949) 

An  electric  company  applies  to  the  Govt, 
for  a  right-of-way  over  public  lands  for 
building  and  maintaining  power  lines.  The 
Department  will  give  its  permission  sub- 
ject to  certain  conditions.  The  company 
claims  one  condition  is  illegal.  What  are 
the  legal  rights  of  the  parties  if  the  com- 
pany accepts  the  permit  (a)  under  protest 
at  the  alleged  illegal  condition,  or  (b)  with- 
out protest? 

(a)  Following  the  holding  in  Utah 
Power  and  Light  Co.  v.  U.S.,  and  other 
cases  cited,  it  would  seem  that  a  person 
desiring  to  make  use  of  public  lands  must 
apply  to  the  Secretary  of  the  Interior 
and  offer  to  abide  by  the  rules  and  regu- 
lations. If  he  feels  that  some  of  these 
rules  and  regulations  are  invalid,  he  may 
protest  by  suing  the  Secretary.  If  he  does 
not  follow  this  procedure  he  cannot  com- 
plain later. 

(b)  If  the  company  cannot  complain  of 
the  condition  when  it  has  protested,  then 
surely  it  cannot  complain  when  it  has  not 
protested. 

Idaho  Power  Company  (Nov.  15, 1949) 

Can  this  Department  charge  timber 
operators  for  the  use  of  federally  con- 
structed access  roads  in  the  O  and  C  area? 

The  Department  has  such  authority.  The 
1895  act  permits  the  use  of  rights-of-way 
through  public  lands  for  tramroads  at  a 
rental  charge  of  $5  per  mile  per  year. 

The  provision  of  the  1937  O  and  C  Act 
clearly  gives  the  Secretary  authority  to 
charge  a  reasonable  fee  for  use  of  access 
roads  to  O  and  C  lands,  and  the  new  pro- 
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posed  right-of-way  regulations  contain  a 
provision  for  a  rental  fee  charge. 

However,  in  the  absence  of  legislation 
setting  up  a  revolving  fund  or  reimbursable 
appropriation,  the  fee  collected  will  not 
be  available  for  replacement  or  main- 
tenance unless  appropriated  annually  by 
Congress. 
Memorandum  (Jan.  12,  1950) 

What  title  was  acquired  by  the  City  of 
Ketchikan,  Alaska,  to  land  purchased 
under  the  Act  of  Sept.  30,  1890? 

The  patent  issued  to  the  city  does  not 
contain  any  provision  for  forfeiture  of  the 
title  in  the  event  of  failure  to  use  the  land 
for  the  purposes  contemplated — the  title 
is  alienable. 

Let.  to  Delegate  Bartlett-Jones   (Feb.  10, 
1950) 

The  Bureau  of  Land  Management  has  a 
limited  jurisdiction  over  public  lands  in 
national  forests  under  16  U.S.C.  472,  in- 
cluding responsibility  for  surveys  and  re- 
surveys  thereof.  The  Bureau  may  properly 
expend  its  appropriated  funds  for  survey- 
ing such  public  lands  without  requiring 
reimbursement  from  the  Forest  Service, 
notwithstanding  certain  restrictive  lan- 
guage in  the  1950  appropriation  act  and 
comparable  language  in  the  pending  1951 
appropriation  bill.  The  Bureau  may  accept 
funds  transferred  to  it  from  the  Forest 
Service  appropriation  to  pay  for  such  sur- 
veying work  desired  by  the  Forest  Service 
which  would  not  otherwise  be  done  be- 
cause of  the  inadequacy  of  the  Bureau's 
funds  for  this  purpose. 
Authority  for  Surveying  Public  Lands  in 
National  Forests  Without  Reimbursement 
(June  28, 1950) 

An  applicant  for  a  right-of-way  for  the 
relocation  of  a  power  transmission  line 
across  Govt,  land  will  not  be  granted  a 
waiver  of  conditions  respecting  the  Govt's, 
right  to  utilize  the  surplus  capacity  of  the 
line  and  to  develop  the  minerals  in  the 
right-of-way  because  (1)  the  applicant  had 
no  actual  notice  of  the  conditions  at  the 
time  when  it  filed  its  application  (2)  the 
right-of-way  will  be  only  333  feet  long,  and 
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(3)  the  applicant's  present  right-of-way 
across  the  land  was  acquired  prior  to  the 
acquisition  of  the  land  by  the  Govt. 
Arkansas-Missouri  Power  Company,  Elec- 
tric Power  Transmission  Lines  Right-of- 
Way  Over  Public  Lands  Waiver  of  Condi- 
tions, A-25836   (Aug.  7,  1950) 

A  timber  and  stone  application  will  be 
rejected  where  the  land  applied  for  is  in 
an  area  which  includes  a  large  amount  of 
public  land  and  where  timber  and  land 
management  plans  are  being  developed  for 
the  area  as  a  whole. 

Marie  Russell,  Coeur  d'Alene  01^23^,  A- 
25803  (Sept.  20, 1950) 

In  1834  the  Republic  of  Mexico  granted  to 
one  Dona  Manuela  Nieta,  subject  to  cer- 
tain conditions  which  were  thereafter 
complied  with,  a  tract  of  land  described  as 
delimited  by  certain  boundaries,  one  of 
which  was  the  "Sea  Coast." 

The  question  presented  has  to  do  with  the 
position  on  the  ground  of  the  southerly 
boundary  of  the  tract  in  question,  that  is — 

Whether  a  strip  of  land  of  irregular 
width  which  lies  between  the  easterly  and 
westerly  boundaries  of  the  grant  and  be- 
tween the  extreme  high  water  line  and  the 
ordinary  Jiigh  water  line  of  the  Pacific 
Ocean  is  within  or  without  the  boundaries 
of  the  tract  so  confirmed  and  patented. 

Interior  contends  that  the  strip  of  land 
above  referred  to  was  not  included  within 
the  boundaries  of  the  tract  as  patented  and 
is  still  part  of  the  public  lands  of  the  U.S. 
The  City  of  Long  Beach  and  others  claim 
title  to  the  strip  or  portions  thereof  as  suc- 
cessors in  interest  of  the  patentee. 
Rancho  Los  Cerritos  Grant  in  California 
(Oct.  17, 1950) 

An  aerial  tramway  is  not  a  "wagon  road, 
railroad,  or  other  highway"  within  the 
meaning  of  the  act  of  Mar.  3,  1899,  and, 
therefore,  that  act  does  not  authorize  the 
Secretary  of  the  Interior  to  grant  a  right- 
of-way  in  a  national  forest  for  an  aerial 
tramway. 

Authority  to  Grant  Right-of-Way  in  a 
National  Forest  for  an  Aerial  Tramway, 
M-36057  (Oct.  27, 1950) 
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Where  a  tract  of  public  land  containing 
approximately  1,750,000  feet,  board  meas- 
ure, of  timber  is  completely  surrounded  by 
privately  owned  lands  which  are  mainly  cut 
over,  an  application  to  enter  such  public 
land  under  the  Timber  and  Stone  Law  will 
be  rejected,  since  the  Timber  and  Stone 
Law  places  no  restrictions  on  the  cutting  of 
timber,  and  the  cutting  over  of  the  public 
land  would  leave  the  entire  area  denuded. 
Williatn  C.  Scott,  Coeur  d'Alene  01^218, 
A-25959  (Dec.  7, 1950) 

Three  islands,  which  were  stable  land  in 
the  navigable  Truckee  River  when  Nevada 
became  a  State,  did  not  pass  to  the  State  as 
part  of  the  bed  of  the  river,  but  remained 
public  land. 

The  Secretary  of  the  Interior  is  autho- 
rized to  survey  such  islands  where  it  ap- 
pears that  they  were  omitted  erroneously 
from  the  original  survey  on  the  township 
in  which  the  islands  are  located. 

By  the  act  of  June  16,  1880,  the  State  of 
Nevada  relinquished  to  the  U.S.  all  of  those 
sections  16  and  36  which  had  not  been  dis- 
posed of  by  the  State,  and  the  relinquish- 
ment included  unsurveyed  islands  which 
are  located  in  such  sec.  16. 
State  of  Nevada,  Nevada  Group  354, 
A-25934  (Dec.  29,  1950) 

The  mere  fact  that  the  public  sale  of 
mountainous  lands  sought  in  an  application 
under  3455,  R.S.,  as  amended,  would  reduce 
the  public  land  area  under  administration 
in  the  locality  is  not  an  adequate  ground 
for  the  rejection  of  the  application. 

Where  the  reasons  given  for  the  rejec- 
tion of  a  public  sale  application  under  2455, 
R.S.,  as  amended,  are  in  the  nature  of  con- 
clusions that  are  not  supported  by  evi- 
dence in  the  record,  such  reasons  cannot  be 
regarded  as  furnishing  an  adequate  basis 
for  the  rejection. 

Walter  G.  Graham,  Cheyenne  075909,  A- 
25969  (Mar.  16,1951) 

An  application  for  the  purchase  of 
land  under  the  Timber  and  Stone  Act  was 
properly  rejected  where  the  land  applied 
for  is  primarily  valuable  for  the  production 
of  timber,  and  the  conservation  of  the  tim- 
ber resources   on   the  land   can  best   be 
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achieved  if  the  land  is  retained  in  public 
ownership. 

Harry  M.  Eyre,  Spokane  020155,  A-26169 
(Apr.  12, 1951) 

Where  its  location  in  relation  to  a  Na- 
tional Forest  and  a  National  Park  High- 
way makes  the  preservation  of  the  recrea- 
tional and  scenic  values  of  land  desirable, 
it  is  proper  to  reject  an  application  for  the 
purchase  of  such  land  under  the  Timber 
and  Stone  Act. 

Chester  W.  Vanderpool,  Spokane  019817, 
A-26163  (Apr.  12,  1951) 

Where  the  granting  of  right-of-way  privi- 
leges across  public  land  in  connection  with 
coal  mining  operations  would  interfere 
with  orderly  development  of  the  coal  de- 
posits in  the  public  land  in  question  by  the 
prospective  leases  of  the  land,  it  is  proper 
to  reject  the  right-of-way  applications. 

Where  an  applicant  for  right-of-way 
privileges  across  public  land  already 
under  lease  is  unable  to  reach  an  agree- 
ment with  the  lessee  in  regard  to  the  proper 
recovery  of  coal  on  the  land,  and  where 
the  granting  of  such  privileges  without  an 
agreement  would  result  in  unwarranted 
interference  with  the  lessee's  mining  opera- 
tions, the  application  is  properly  rejected. 

Where  a  protest  against  the  issuance  of  a 
coal  lease  offers  no  evidence  of  irregularity 
or  impropriety  in  the  proceedings  sur- 
rounding the  issuance  of  the  lease,  the 
protest  is  properly  dismissed. 

Where  a  protest  has  been  acted  upon  by 
the  Bur.  of  Land  Management,  but  where 
the  protest,  if  upheld,  would  deprive  a 
departmental  decision  of  its  cogency,  it 
is  proper  for  the  Secretary,  in  the  exercise 
of  his  supervisory  power  over  the  business 
of  the  Department,  to  rule  upon  the  protest. 
Union  Pacific  Goal  Company,  Cheyenne 
053240,  018051,  A-26118  (Apr.  13, 1951) 

Where  it  appears  that  the  property 
owned  by  a  grazing  lessee  will  support  a 
greater  number  of  livestock  than  the 
lessee  owns,  that  during  the  past  several 
summers  the  lessee  has  pastured  on  his 
private  land,  livestock  belonging  to  other 
persons,  he  has  used  the  leased  public  land 
for  his  own  stock,  the  circumstances  war- 
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rant  the  conclusion  that  the  leased  area  is 
unreasonably  excessive  for  the  number  of 
stock  owned  by  the  lessee. 

Where  the  leased  area  is  unreasonably 
excessive  for  the  number  of  stock  owned 
by  a  lessee,  a  reduction  of  the  leased  area 
is  authorized. 

A  division  of  land  between  conflicting 
grazing  lease  applicants  will  not  be  dis- 
turbed where  the  division  is  equitable,  and 
permits  each  of  the  proper  use  of  his  base 
land. 

Wayne  S.  Johnson,  Walter  L.  Edwards, 
Blackfoot  050025,  055131,  A-261G0  (May  24, 
1951) 

The  rejections  of  a  timber  and  stone  en- 
try application  is  correct  where  the  land 
applied  for  is  valuable  for  uses  in  addi- 
tion to  timber  production  and  there  is  no 
evidence  that  such  land  is  chiefly  valuable 
as  timber  land,  and  where  it  appears  that 
the  resources  of  the  land  can  best  be  con- 
served and  managed  if  the  land  is  retained 
in  Govt,  ownership. 

Mary  E.  Schutt,  Blackfoot  055823,  A-26183 
(May  29,  1951) 

Use  of  forage  upon  lands  embraced  with- 
in a  mining  claim. 

Letter  from  District  Judge — Cassia 
County  giving  his  opinion  in  the  case. 

Congress  has  right  to  legislate  on  mat- 
ters connected  with  the  lands  of  the  U.S. 

Plaintiffs  had  no  vested  right  to  enter 
upon  the  public  lands  of  the  U.S.  to 
prospect. 

The  Taylor  Grazing  Act  had  been  in 
force  for  approximately  14  years  and  any- 
thing done  by  its  authority  was  merely 
the  exercise  of  an  existing  right. 

Various  provisions  of  the  Taylor  Graz- 
ing Act  which  might  seem  to  make  the  dis- 
covery of  minerals  and  the  development  of 
mines  a  superior  purpose  do  not  have  that 
effect. 

Order  to  show  cause  will  be  quashed. 
Chester  Bullers  et  al.  v.  Garnett  Kidd  (July 
16,  1951) 

Where  the  legal  title  to  land  is  vested 
in  the  U.S.,  a  State  can  tax  such  land  if 
the  equitable  title  has  passed  from  the 
U.S.  to  a  person  who  is  subject  to  State 
taxation. 
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The  equitable  title  to  public  land  cov- 
ered by  an  entry  passes  from  the  U.S.  to 
the  entryman  when,  and  only  when,  the 
latter  has  complied  with  all  the  require- 
ments of  law  for  obtaining  the  legal  title 
and  only  the  issuance  of  the  patent  remains 
to  be  accomplished. 

Where  a  cash  entryman  has  made  a 
mistaken  entry,  equitable  title  to  the  land 
that  he  intended  to  enter  remains  in  the 
U.S.  at  least  until  he  has  complied  with  all 
the  requirements  of  the  law  dealing  with 
the  correction  of  entries. 

So  long  as  the  U.S.  retains  the  equitable 
and  legal  title  to  land,  it  is  not  subject  to 
State  taxation,  and  a  tax  deed  granted  by 
a  State  is  void. 

The  grantee  under  a  void  State  tax 
deed  is  not  a  "transferee"  of  an  entryman 
within  the  meaning  of  a  statute  providing 
for  the  correction  of  mistaken  entries  at 
the  request  of  the  entryman  or  his  trans- 
feree. 

James  M.  Hammett,  GLO  06292,  A-26312 
(Apr.  22, 1952) 

The  Department  will  not  order  a  further 
resurvey  of  a  tract  segregated  in  connec- 
tion with  a  previous  resurvey  more  than  35 
years  ago  under  the  provisions  of  the  act  of 
May  29, 1908  (35  Stat.  465),  where  the  pre- 
vious resurvey  embraced  the  land  identi- 
fied and  occupied  by  the  claimant  and 
where  private  rights  would  be  adversely 
affected  by  a  further  resurvey  at  this  late 
date. 

Salt  Wells  Live  Stock  Co.,  et  ah,  F.  C.  106, 
Evanston  025804,  A-26367   (May  9,  1952) 

A  protest  allowance  of  a  5-acre  Alaska 
homesite  claim,  based  upon  an  asserted 
superior  right  of  possession  in  the  protes- 
tant,  must  be  dismissed,  unless  the 
protest  is  filed  under  oath  before  the  expi- 
ration of  30  days  following  the  period  of 
posting  and  publication  of  the  notice  of  the 
application  to  purchase,  and  unless  within 
60  days  after  filing  the  protest  and  the  pro- 
testant  begins  an  action  to  quiet  title  in  a 
court  of  competent  jurisdiction  in  Alaska. 

The  courts  in  Alaska  have  exclusive  ju- 
risdiction to  adjudicate  protests  based  upon 
an  asserted  superior  right  of  possession 
against  allowance  of  claims  to  Alaska  pub- 
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lie  lands  for  5-acre  tracts  for  homesteads 
or  headquarters. 

William  C.  Holmes,  Glenn  Hamilton  Mor- 
gan, Charlotte  T.  Morgan,  Anchorage 
013012,  A-26796  (May  27,  1953) 

The  Secretary  may  not  consent  to,  nor 
be  bound  by,  the  decision  of  arbitrators  re- 
garding land  values  in  State  Exchanges. 

The  Secretary  could  agree  to  the  ap- 
pointment of  a  board  of  independent  ap- 
praisers whose  opinion  would  be  advisory 
to  him  if  the  appraisers  were  not  to  be  paid 
from  appropriated  funds. 

If  appointment  of  arbitrators  is  deemed 
advisable  and  payment  by  Govt,  of  part  of 
cost  of  arbitration  considered  advisable, 
the  Comptroller  General  should  be  asked 
to  rule  on  question. 

Arbitration  on  State  Exchanges  (July  20, 
1953) 

The  acquisition  from  a  State  by  an  em- 
ployee of  the  Bureau  of  Land  Management 
of  public  land  selected  by  the  State  for  his 
benefit  is  prohibited  by  sec.  452,  U.S.  and 
43  CFR  7.3,  even  though  the  State  filed  its 
application  to  select  the  land  before  he  be- 
came an  employee  of  the  Bureau  and  the 
employee  has  not  participated  in  the  con- 
sideration of  the  application  by  the  Bureau. 
Acquisition  by  an  Employee  of  the  Bureau 
of  Land  Management  From  a  State  of  Pub- 
lic Land  Selected  by  the  State,  M-36176 
(Oct.  2, 1953) 

To  the  extent  that  the  receipt  of  appli- 
cations under  the  public  land  laws  is  a 
function  of  the  land  offices,  it  is  one  of  the 
functions  which  has  been  vested  in  the 
Secretary  of  the  Interior  by  Reorganiza- 
tion Plan  No.  3  pursuant  to  the  provisions 
of  the  Reorganization  Act  of  1949. 

The  Secretary  of  the  Interior  may  dele- 
gate to  a  land  office  in  one  State  the  func- 
tion of  receiving  applications  or  entries  for 
public  lands  in  another  State. 
Filing  of  Applications  in  Land  Office  in 
One  State  for  Lands  in  Another  State,  M- 
36213  (Apr.  15, 1954) 

A  purported  entry  on  withdrawn  land  is 
void  ab  initio.  A  purported  entry  which  is 
void  ab  initio  is  not  capable  of  passing  to 
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patent  under  the  proviso  to  sec.  7  of  the 
act  of  Mar.  3, 1891. 

Applicability  of  Proviso  in  Sec.  7  of  the 
Act  of  Mar.  S,  1891,  to  Purported  Entries 
Allowed  on  Withdrawn  Land,  M-3621S 
(May  21,  1954) 

Would  the  proposal  that  the  City  of 
Tempe  transfer  to  the  Salt  River  Project 
Agricultural  Improvement  and  Power  Dis- 
trict be  in  conformity  with  the  Granting 

Act? 

The  Granting  Act  conveyed  certain  lands 
to  the  City  for  use  by  the  City  only.  The 
proposed  use  by  the  District  does  not  con- 
stitute use  by  the  City. 

The  use  of  the  land  as  a  site  for  an 
office  building  for  the  District  cannot  be 
construed  as  use  for  municipal  or  public 
convenience  purposes. 

Recommendation  is  made  that  City  seek 
remedial  legislation  before  transferring 
title  to  land  to  District. 
Letter  to  City  of  Tempe  and  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  (July  23,  1954) 

LEASES  AND  PERMITS 

Power  of  the  State  of  California  to  re- 
quire licenses  for  sale  of  liquor  on  private 
lands. 

State  of  California  is  without  authority 
to  require  a  license  for  sale  of  liquor  on  any 
lands  within  Yosemite,   either  public   or 
private. 
Memorandum  (Feb.  25,  1946) 

Grazing  privileges  in  Utah  Grazing  Dis- 
trict No.  9.  Permit  held  for  cancellation  in 
part. 
Art  L.  Murry,  A-24259  (Sept.  11, 1946) 

The  act,  to  facilitate  and  simplify  collec- 
tion procedure  in  the  Department  of  the 
Interior,  approved  Nov.  28,  1943— leases, 
permits,  licenses,  contracts,  agreements, 
and  other  instruments  providing  for  pay- 
ment to  the  U.S.  on  account  of  use  of 
lands  or  waters  under  jurisdiction  of  the 
Department  or  on  account  of  sale  of 
products  of  such  lands  or  waters.  .  . 

Applies  only  to  leases,  permits,  etc.,  in 
which  the  amounts  which  may  become  due 
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annually  are  specifically  limited  by  the 
instruments  themselves  to  $300  or  less. 
Where  there  is  no  such  definite  limitation, 
the  contracts  are  still  subject  to  sec.  3743 
R.S.,  supra. 

Suggestion  Regarding   Use  of  the  Act  of 
November  28,  1948  (Sept.  25,  1946) 

Determination  of  fair  market  value  of 
premises  leased  by  the  Govt. 

No  special  method  of  valuation  is  neces- 
sary to  determine  fair  market  value.  Fair 
market  value  may  be  shown  by  competent 
appraisal,  by  official  records  of  assessed 
valuation  for  tax  purposes  and  the  percent- 
age thereof  to  fair  market  value. 
Memorandum  Opinion  (Nov.  6,  1946) 

There  is  authority  in  the  law  whereby 
the  State  or  its  political  subdivisions  may 
be  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  Sec.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387) 
is  sufficiently  broad  to  authorize  the  grant- 
ing of  leases  or  licenses  to  States  or  its  local 
subdivisions  for  recreational  purposes.  The 
transfer  may  also  be  accomplished  by  set- 
ting apart  lands  to  the  States  to  be  ad- 
ministered by  State  agencies  for  wildlife 
refuges  under  the  Federal  Aid  in  Wildlife 
Restoration  Act  (50  Stat.  917,  16  U.S.C. 
669-669J)  and  the  act  of  Mar.  10,  1934  (48 
Stat.  40,  16  U.S.C.  661-666),  providing  for 
cooperation  with  Federal,  State,  and  other 
agencies  in  furtherance  of  a  National  con- 
servation program.  The  fact  that  the  lands 
may  be  under  the  jurisdiction  of  a  bureau 
of  the  Department  other  than  the  Bur.  of 
Land  Management  would  be  immaterial  in 
view  of  the  over-all  powers  of  the  Secre- 
tary with  respect  to  public  lands. 
Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28,  1947) 

Lands  in  a  stock  driveway,  not  being 
used  by  the  general  public,  may  be  leased 
under  sec.  15  of  the  Taylor  Grazing  Act. 
Lease  applications  for  such  land  denied 
where  land  is  still  being  used  for  stock 
driveway  purposes.  The  requirement  that 
a  person,  who  has  enclosed  public  lands 
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within  a  fence,  tender  payment  for  the 
previous  unauthorized  trespass  use  before 
a  lease  for  such  lands  will  be  issued  to  him 
is  proper  and  entirely  appropriate. 
J  once  B.  Eccles,  2188227  (669102)  "LC", 
A-24580   (Apr.  4,  1947) 

In  order  to  provide  speedy  service  in 
handling  issuance  of  permits  and  ease- 
ments in  right-of-way  cases,  the  responsi- 
bility for  taking  such  action  in  certain 
types  of  cases  has  been  delegated  to  the 
Managers  of  the  various  District  Land 
Offices. 
Procedure — Rights-of-Way  (June  26, 1947) 

A  motion  for  rehearing  may  be  dismissed 
where  the  movant  fails  to  comply  with  the 
Department's  request  that  he  serve  copies 
of  his  motion  on  the  other  party. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock. The  subletting  of  the  leased  lands 
may,  in  appropriate  circumstances,  be 
authorized  for  short  periods  of  time.  But  it 
should  not  be  authorized  where  the  assign- 
ment of  the  lease  is  more  appropriate.  A 
person  who  is  not  in  the  livestock  business, 
or  who  does  not  supply  reasonable  assur- 
ance that  he  will  acquire  livestock  to  enable 
him  to  enter  into  the  livestock  business  and 
use  the  land  for  grazing  his  stock  in  the 
reasonably  near  future,  is  not  a  qualified 
applicant  entitled  to  acquire  or  hold  a 
grazing  lease  under  sec.  15  of  the  Taylor 
Grazing  Act.  Such  a  person  may  not  con- 
tinue to  hold  a  lease  for  speculation 
through  the  medium  of  subletting  arrange- 
ments. 

Harry  Gourley  v.  Donald  M.  Rooson,  Chey- 
enne 058824  "K",  A-24511  (June  19,  1947) 

Prior  use  of  reclamation  lands  for  graz- 
ing purposes  without  lease  or  permit 
creates  no  vested  right  to  secure  a  grazing 
lease.  As  between  the  competing  applicants 
in  this  case  the  applicants  who  had  former- 
ly held  grazing  leases  show  equities,  where- 
as the  other  applicant  shows  no  equities  to 
lease  the  lands. 

Ray  Preator  v.  F.  W.  Isaoell  and  A.  E. 
Schlaf  and  Son,  Cheyenne  012696,  072648, 
072685  "K",  A-24564  (July  2,  1947) 
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Appellant  has  appealed  from  a  decision 
of  the  Director  of  the  Bur.  of  Land  Man- 
agement offering  him  a  one-year  grazing 
lease. 

Where  200  acres  sought  to  be  cleared  for 
grazing  are  of  very  rough  topography,  with 
many  ridges  and  much  solid  rock,  at  an 
elevation  of  3,000  feet,  and  so  little  forage 
value  that  no  lease  application  has  hereto- 
fore been  made  for  them,  the  Department 
will  approve  a  one-year  lease  for  experi- 
mental purposes,  but  pending  lessee's  de- 
termination from  actual  experience  that 
conditions  are  satisfactory  for  develop- 
ment of  a  livestock  operation  and  warrant 
development  expenditures,  the  Department 
will  not  sanction  a  10-year  lease. 
Charles  F.  Catlin,  Sacramento  037102  "K", 
A-24654  (July  17, 1947) 

Applicant  appealed  from  a  decision  of 
the  Director  of  BLM  rejecting  his  applica- 
tion for  a  right-of-way  for  a  reservoir  and 
a  supply  ditch  for  stock  and  domestic  pur- 
poses on  certain  lands  now  included  within 
Wyoming  Grazing  District  No.  3.  The 
grounds  assigned  for  the  decision  were : 

1.  That  Brannon  no  longer  has  any  land 
or  livestock  in  the  area  nor  yet  a  permit  for 
grazing  on  the  Federal  range; 

2.  That  although  applicant  constructed 
a  reservoir  and  a  supply  ditch  on  said 
lands  many  years  ago,  before  applying  for 
a  right-of-way,  he  has  not  maintained  the 
works  to  beneficial  use; 

3.  Further,  that  today  sec.  4  of  the  Tay- 
lor Grazing  Act  requires  that  reservoirs 
and  other  improvements  built  on  the  Fed- 
eral range  by  individuals  for  the  watering 
of  livestock  shall  be  under  permit  by  the 
Secretary  of  the  Interior; 

4.  That  range  permittees  in  this  area 
have  had  ample  opportunity  to  apply  for 
the  necessary  sec.  4  permit  for  these  im- 
provements but  that  those  approached  in 
the  matter  have  considered  the  works  not 
worth  further  expenditures; 

5.  That  since  the  right-of-way  and  the 
reservoir  permit  are  not  desired  by  permit- 
tees ranging  near  the  reservoir  there  is  no 
reason  why  those  privileges  should  now  be 
granted  to  a  nonpermittee  of  the  range. 

Departmental    records    show    that    the 
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confusion  concerning  Brannon's  applica- 
tion resulted  from  an  entry  in  the  register's 
office  erroneously  describing  the  company's 
application  022164,  made  on  the  same  day 
as  Brannon's  022165,  as  seeking  rights-of- 
way  for  all  four  reservoirs  and  supply 
ditches  instead  of  for  Nos.  1,  2  and  3 
only.  The  long  series  of  errors  and  mis- 
understandings which  ensued  was  slow  of 
correction  and  regrettably  delayed  proper 
handling  of  applicant's  application. 

Upon  consideration  of  the  whole  record, 
the  Department  is  of  the  opinion  that  the 
appellant  is  entitled  to  relief. 
Chester  Brannon,   Evanston   022165   "F", 
A-24647  (Oct.  28, 1947) 

The  act  permitting  the  long-term  leasing 
of  restricted  Indian  lands  in  the  State  of 
Washington  for  business  and  certain  other 
purposes  furnishes  no  new  authority  for 
leases  of  a  farming  or  agricultural  char- 
acter. 

The  planting  and  growing  of  an  aspara- 
gus crop  constitutes  a  farming  or  agricul- 
tural operation,  and  a  lease  for  the  use  of 
land  for  the  production  of  asparagus  is 
not  a  lease  for  a  business  purpose. 
Leasing  of  Restricted  Indian  Land  in  the 
State  of  Washington,  M-34966  (Dec.  9, 
1947) 

Power  of  Secretary  to  issue  a  revocable 
permit  for  use  of  lands  under  control  of 
the  Department  is  not  questioned.  Where 
there  is  specific  statutory  authority,  per- 
mit should  be  issued  pursuant  to  that  au- 
thority. 

There  is  no  legal  objection  if  the  Sec- 
retary issues  the  attached  permit  pur- 
suant to  the  act  of  Feb.  15,  1901,  supra,  or 
if  he  finds  that  its  issuance  will  benefit 
the  public  or  the  Department. 
Revocable  Permit  to  Duquesne  Light  Co. 
(Jan.  15,  1948) 

The  act  of  June  17,  1944,  did  not  de- 
prive the  President  of  power  to  issue  a 
withdrawal  order  extending  the  boundaries 
of  Naval  Petroleum  Reserve  No.  1  to  in- 
clude, subject  to  a  valid  existing  right,  ad- 
ditional public  lands  and  lands  and  leases 
privately  owned. 

Authority  to  Enlarge  Naval  Petroleum  Re- 
serve No.  1,  M-35027  (Feb.  19,  1948) 
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The  fact  that  a  preference— right  appli- 
cant for  a  section  15  grazing  lease  might 
trespass  on  privately  owned  lands  in  travel- 
ing to  the  Federal  range  is  only  one  of  the 
factors  to  be  considered  in  determining 
whether  such  a  lease  should  be  granted. 

Where  a  grazing  lease,  if  issued  to  an 
applicant  on  the  basis  of  ownership  of  base 
lands,  would  be  subject  to  cancellation  be- 
cause the  applicant  had  already  sold  the 
base  lands,  his  preference  rights  based  on 
such  ownership  will  be  disregarded  in  de- 
termining what  lands,  if  any,  should  be 
leased  to  that  applicant. 

Where  two  applicants  for  grazing  leases 
have  equal  preference  rights,  the  leases 
should  be  awarded  on  the  basis  of  the 
land  use  pattern,  the  applicants'  equities, 
their  comparative  ability  effectively  to  uti- 
lize the  range  properly,  the  amount  of 
Federal  range  necessary  to  permit  proper 
use  of  the  base  land,  and  other  factors 
relevant  to  the  purposes  of  the  Taylor 
Grazing  Act. 

Henry  Mitchell  v.  Sawycr-Otmido  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-25337 
(June  2,  1948) 

The  Department  of  the  Interior  has  no 
statutory  authority  to  issue  either  a  revo- 
cable permit  or  a  lease  providing  for  the 
use  of  the  public  land  for  the  production  of 
an  agricultural  crop  by  dry  farming. 
Robert  L.  Lee,  Blackfoot  055997  "LU", 
A-25443    (Aug.   11,  1948) 

An  application  for  a  grazing  lease  of  a 
tract  of  land  which  contains  a  stand  of 
timber  and  has  no  value  for  grazing  pur- 
poses was  properly  denied. 
Leo  Garibaldi,  Sacramento  035979  "K",  A- 
24588  (Oct.  1,  1948) 

Where  the  record  contains  conflicting 
evidence  as  to  whether  a  lessee  of  grazing 
lands  overgrazed  such  lands,  a  finding  by 
the  head  of  the  Bur.  of  Land  Management 
that  the  lessee  has  overgrazed  the  lands 
will  be  affirmed  if  the  record,  on  the 
whole,  supports  such  finding. 
Gaspar  Cruz,  Pueblo  057823,  057828-A, 
057828-B,  A-25129  (Nov.  10,  1948) 

Ownership  by  the  Govt,  of  lands  abutting 
a  nonnavigable  stream  in  Montana  vests 
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in  the  Govt,  title  to  the  adjacent  lands  in 
the  bed  of  the  stream  to  its  center  line. 

An  oil  and  gas  lease  covering  a  tract  of 
Govt,  land  abutting  a  nonnavigable  stream 
in  Montana  covers  only  the  land  specifically 
described  in  the  lease  and  does  not  convey 
any  right  to  take  oil  and  gas  from  adja- 
cent land  owned  by  the  Govt,  in  the  bed 
of  the  stream. 

Oil  and  gas  leases  for  lands  in  the  bed 
of  a  nonnavigable  stream  in  Montana, 
which  are  within  the  known  geologic  struc- 
ture of  a  producing  field,  must  be  issued  on 
the  basis  of  competitive  bidding  despite 
the  protests  of  persons  holding  leases  on 
public  lands  abutting  the  stream. 
The  Texas  Company,  Montana-Dakota 
V tiUties  Co.,  Great  Falls  2018373  "N", 
A-24562  (Nov.  29,  1948) 

Where  a  site  is  the  only  Federal  land 
available  in  an  area  for  public  recreational 
purposes,  it  is  the  policy  of  the  Department 
to  keep  the  site  open  for  public  use,  and  not 
to  transfer  it  to  private  ownership.  How- 
ever, it  is  not  inconsistent  with  the  policy 
of  the  Department  to  lease  such  land  to 
a  person  who  desires  to  construct  and  main- 
tain upon  it  recreational  facilities  for  the 
use  of  the  public. 

Leland  P.  Jones,  Goeur  d'Alene  01/f268  "D", 
A-25547   (Dec.  20,  1948) 

Protest  against  State  selection  dis- 
missed. 

The  use  of  public  land  under  a  grazing 
permit  does  not  bar  the  disposition  of  that 
land  to  a  State  under  a  State  selection. 
State  of  Utah,  Salt  Lake  City  063800  HF*\ 
A-23981  (Feb.  24, 1949) 

Land  use  permit.  Application  rejected. 

It  is  proper  to  reject  an  application  for 
a  special  land-use  permit  on  unsurveyed 
land. 

The  occupation  of  land  by  an  applicant 
for  a  land-use  permit  after  filing  his  ap- 
plication but  before  the  issuance  of  a  per- 
mit, in  violation  of  the  pertinent  regula- 
tions, is  no  ground  for  issuing  such  a  per- 
mit to  him. 

Deese  McKee,  Lakeview  016^35  "LD",  A- 
25637  (Mar.  10, 1949) 
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When  the  fact  that  land  is  reserved 
under  sec.  24  of  the  Federal  Power  Act 
is  overlooked  and  when,  subsequent  to  a 
decision  remanding  a  case  to  the  Bur.  of 
Land  Management  for  a  further  showing 
by  an  applicant  for  a  lease  under  the  Small 
Tract  Act,  the  Federal  Power  Comm.  deter- 
mines that  the  land  cannot  be  restored  to 
entry  under  the  public  land  laws,  the  de- 
cision remanding  the  case  will  be  vacated 
and  application  will  be  finally  rejected. 
Leland  P.  Jones,  Coeur  d'Alene  01^268  "D", 
A-25547  (June  14, 1949) 

The  use  of  public  land  under  a  grazing 
permit  does  not  confer  on  the  permittees 
any  vested  right  in  the  land. 

A  protest  against  approval  of  a  State  ex- 
change application  should  be  dismissed 
where  the  exchange  would  be  in  the  pub- 
lic interest,  and  where  the  five  protestants, 
who  have  used  the  selected  land  under 
grazing  permits,  would  be  deprived  of 
grazing  for  only  5*4  head  of  cattle  on  a 
year-long  basis. 

State  of  Utah,  Applicant,  William  J.  Fin- 
linson,  et  al.,  Protestants,  Salt  Lake  City 
065078,  A-25710  (Jan.  30, 1950) 

The  successful  bidder  at  a  sale  of  a  coal 
lease  is  not  entitled  to  the  return  of  the 
deposit  made  with  his  bid  when  he  refuses 
to  execute  a  lease  which  conforms  to  the 
notice  calling  for  bids. 
Nick  Cenci  and  Sons,  Inc.  BLM-A  0U279 
(Ohio),  A-25762  (Apr.  20,  1950) 

Where,  during  the  1929-1934  period  for 
establishing  priority  for  grazing  privileges 
on  public  land,  it  was  determined  by  cer- 
tain livestock  operators  that  the  public 
land  was  overloaded  as  a  result  of  opera- 
tions from  their  owned  or  controlled  prop- 
erty, and  such  operators  obtained  grazing 
permits  on  a  nearby  Indian  reservation  in 
order  to  accommodate  the  surplus  live- 
stock, the  Indian  land  did  not  thereby 
acquire  the  status  of  base  property  de- 
pendent by  use  on  public  land,  as  con- 
templated by  the  grazing  regulations. 
Summit  Lake  Indians,  Appellants,  C.  W. 
Fick,  et  al,  Interveners,  A-26314  (Mar.  21, 
1952) 
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Where  the  evidence  does  not  -warrant 
modification  or  reversal  of  a  departmental 
decision,  a  request  for  reconsideration  of 
the  decision  will  be  denied. 

A  right-of-way  across  lands  included  in 
coal  leases  will  be  granted  where  the 
rights-of-way  will  not  substantially  inter- 
fere with  mining  operations  on  the  lands 
and  the  right-of-way  is  needed  to  provide 
an  escapeway  and  airway  for  another  mine 
situated  on  other  land  in  the  vicinity. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  078051,  Wyoming  07651,  A-26118 
(Apr.  23,  1952) 

The  Secretary  of  the  Interior  has  the 
discretionary  power  to  determine  whether 
oil  and  gas  deposits  owned  by  the  U.S.  will 
or  will  not  be  made  available  for  de- 
velopment. 

The  rejection  of  an  application  for  an  oil 
and  gas  lease  is  proper  where  the  area  for 
which  the  lease  is  sought  has  been  granted 
by  Congress  to  a  State  "to  be  held  and 
maintained  as  an  institution  of  learning," 
an  agricultural  college  is  operating  on  the 
land,  and  the  area  is  wildcat  in  character — 
even  if  it  be  assumed  that  title  to  the  oil 
and  gas,  if  any,  is  in  the  U.S. 
Earl  E.  Fehr,  Colo.  01469,  01471,  0W2, 
A-26357  (June  6,  1952) 

It  was  proper  to  modify  a  grazing  lease 
by  excluding  therefrom  lands  which,  after 
the  issuance  of  the  lease,  were  included  in 
a  public  land  order  reserving  lands  for  a 
public  purpose,  where  the  terms  of  the 
lease  and  the  applicable  regulations  pro- 
vided for  such  a  modification  in  such  cir- 
cumstances. 

Otto  E.  Wagner,  Spokane  020170,  A-26288 
(June  9,  1952) 

When  an  application  to  lease  public  land 
under  the  Small  Tract  Act  is  filed,  the  clas- 
sification of  such  land  as  being  suitable  for 
disposition  under  that  act  is  not  mandatory 
upon  the  regional  administrator,  but  is  con- 
tingent upon  a  determination  by  that  of- 
ficer that  such  classification  would  be 
proper. 

Where,  during  the  pendency  of  an  appli- 
cation to  lease  public  land  under  the  Small 
Tract  Act,  the  land  involved  was  formally 
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sought  by  the  U.S.  Army  it  was  proper 
to  reject  the  small  tract  application. 
Leroy   N.   Lyons,   Anchorage    018210,   A- 
26392  (Aug.  14, 1952) 

A  mineral  claimant  who  contests  the  is- 
suance of  an  oil  and  gas  lease  on  public 
lands  has  the  burden  of  proving  the  valid- 
ity of  his  claim,  and  to  bear  this  burden 
he  must  prove,  among  other  things,  a  valid 
discovery  on  his  claim. 

Beds  of  sandstone  impregnated  with  as- 
phalt which  break  the  surface  in  a  prom- 
inent ridge  and  extend  obliquely  downward 
into  the  earth  between  nonmineralized 
strata  do  not  constitute  such  a  discovery 
as  is  necessary  for  the  validity  of  a  placer 
mining   claim. 

Orem  Development  Company  v.  Leo  Calder, 
it  <iL,  Salt  Lake  064975,  064993,  065005, 
065115,  065481,  A-26G04  (Dec.  18,  1953) 

The  issuance  of  an  order  to  a  potash 
lease  that  plant  effluent  be  diverted  from 
lands  owned  by  the  U.S.  will  be  affirmed 
where  the  record  indicates  that  the  lessee's 
practice  of  discharging  the  effluent  on 
certain  public  lands  drains  brine  from 
public  lands  to  lands  owned  by  the  lessee. 
American  Potash  and  Chemical  Corpora- 
tion, Los  Angeles  087312,  A-270O1  (Apr.  28, 
1954) 

MULTIPLE   USE 

Administration  of  Revested  Oregon  and 
California  Railroad  and  Reconveyed  Coos 
Bay  Wagon  Road  Sustained  Yield  Forest 
Units. 

Solicitor's  Opinion,  M-33654  (Jan.  26, 
1945) 

Applicant  appealed  from  a  decision  of 
the  General  Land  Office  which  rejected  his 
application  to  purchase  at  public  sale  of 
certain  land  in  Wyoming,  in  Grazing  Dis- 
trict No.  3. 

Application  states  that  he  and  his  prede- 
cessors have  had  this  tract  fenced  and 
have  used  it  for  grazing  purposes  for  many 
years  and  that  its  location  along  the  Platte 
River  is  necessary  to  his  grazing  opera- 
tions. He  denies  that  the  land  is  suitable 
for  recreational  purposes  and  asserts  that 
other  areas  in  the  vicinity  are  available  to 
sportsmen. 
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In  view  of  the  applicant's  assertions  on 
the  appeal,  an  additional  field  examination 
has  been  made.  The  tract  is  clearly  valu- 
able for  grazing  purposes. 

It  appears,  however,  that  the  land  is  also 
valuable  for  recreational  purposes,  espe- 
cially for  fishing.  It  is  not  necessary  to  de- 
cide whether  the  land  is  more  valuable  for 
grazing  than  for  recreational  purposes.  Ap- 
plicant may  continue  to  have  the  grazing 
use  of  this  land  under  his  permit  while 
others  have  the  recreational  use  of  this 
tract.  Both  interests  may  thus  be  served 
and  the  land  well  used  in  a  dual  purpose. 
To  grant  the  public  sale  application,  how- 
ever, would  not  be  in  the  public  interest, 
since  it  would  restrict  the  use  of  this  tract 
to  grazing  purposes. 

Reynold  A.   Seaverson,   Cheyenne   071259 
"<7",  A-24429   (Aug.  15,  1947) 

A  public  sale  of  isolated  tracts  will  be 
ordered  when  it  appears  that  such  a  sale 
will  facilitate  a  more  equitable  use  of 
public  lands  and  stimulate  adjoining  land 
owners  to  straighten  their  fences,  render 
their  holdings  compact,  and  make  a  better 
land  ownership  pattern. 
Edward  R.  Braden,  Great  Falls  086116 
"LU",  A-25406  (Sept.  30, 1948) 
RIPARIAN  RIGHTS 

Appellant  has  appealed  from  a  decision 
by  the  Commissioner  of  the  General  Land 
Office,  which,  on  September  11,  1943,  re- 
quired him  to  pay  $1,164  for  tortious  use 
and  occupancy  of  certain  public  lands  by 
himself  and  his  partner,  James  D.  Wirt, 
now  deceased.  The  Commissioner's  decision 
is  affirmed  as  modified,  and  is  remanded  for 
action  in  accordance  with  the  suggestions 
made  in  the  decision.  Affirmed  as  Modified 
and  Remanded  by  Greeley. 
Max  B.  Noah,  Phoenix  079923,  079924, 
A-23749  (July  7,  1944) 

Where  the  boundary  of  patented  land  in 
Alaska  is  a  river,  new  land  formed  above 
the  high  water  mark  of  the  river  by  accre- 
tion is  the  property  of  the  riparian  owner, 
and  is  not  public  land  subject  to  disposi- 
tion by  the  U.S.  as  a  trade  and  manufac- 
turing site. 
A.  E.  Waxoerg,  A-25756  (July  19,  1950) 
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Nonnavigable  water  which  is  included 
in  a  public  water  reserve  created  by  E.O. 
of  Apr.  17,  1926,  is  not  subject  to  appropri- 
ation by  private  persons  under  State  Water 
Laws,  and  any  permit  issued  by  a  State  for 
the  appropriation  of  such  water  is  ineffec- 
tive. 

The  United  States  is  the  owner  of  all  un- 
appropriated nonnavigable  waters  on  the 
public  domain,  but  the  Congress  has  au- 
thorized private  persons  to  acquire  rights 
in  such  waters,  if  unreserved,  by  comply- 
ing with  the  pertinent  provisions  of  State 
Law. 

Any  withdrawal  or  reservation  of  non- 
navigable waters  on  the  public  domain  by 
a  Federal  officer  is  subject  to  such  pri- 
vate rights  of  appropriation  as  may  have 
been  previously  established  under  State 
Law. 

Under  the  laws  of  Utah,  the  filing  by  a 
private  person  with  the  State  engineer  of 
an  application  to  appropriate  unappropri- 
ated and  unreserved  nonnavigable  waters 
on  the  public  domain  does  not  in  itself 
confer  upon  the  applicant  a  vested  right 
in  the  water  sought  to  be  appropriated; 
and  until  the  right  is  perfected  by  the 
approval  of  the  application  and  an  actual 
appropriation  of  the  water  to  a  beneficial 
use,  such  water  may  be  withdrawn  by  com- 
petent Federal  authority  from  private  ap- 
propriation. 

The  Secretary  of  the  Interior  is  autho- 
rized by  statute  to  develop  unappropriated 
nonnavigable  waters  on  the  public  domain 
within  grazing  districts  for  stock  water 
facilities,  and  he  is  not  required  to  comply 
with  the  provisions  of  State  Law  in  order 
to  obtain  the  right  to  use  the  water  for 
such  purposes. 
Solicitor's  Opinion,  M-33969  (Nov.  7,  1950) 

An  island,  located  in  navigable  waters, 
remains  public  lands,  notwithstanding  the 
admission  into  the  Union  of  the  State  of 
Utah  in  which  the  island  is  located,  if  the 
island  exists  as  stable  land  on  the  date  of 
admission. 

Where  a  meander  line  crosses  part  of  an 
island  in  a  navigable  lake,  that  part  of  the 
island  within  the  meander  line  passes  with 
the  patent  of  the  mainland. 
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Where  that  portion  of  an  island  in  a 
navigable  lake  outside  of  a  meander  line 
which  crosses  the  island  is  small  and  in- 
consequential in  area,  the  entire  island  is 
held  to  have  passed  with  the  patent  of  the 
mainland. 

Donald  P.  Campbell,  E-1850,  Group  327, 
Idaho,  A-26311  (May  2,  1952) 

Under  the  law  of  California,  it  appears 
that  the  use  by  a  riparian  owner  of  the 
water  of  a  stream  for  swimming  is  a  privi- 
lege shared  with  the  public  and  not  a  prop- 
erty right. 

Where  a  pool  has  been  formed  in  a 
stream  as  a  result  of  the  construction  of  a 
dam,  a  person  who  owns  land  riparian  to 
the  pool,  but  who  has  no  legal  right  to  re- 
quire the  continued  maintenance  of  the 
dam,  cannot  assert  a  property  right  re- 
specting the  use  of  the  pool  for  swimming. 

The  payment  under  the  Interior  Depart- 
ment Appropriation  Act,  1953,  of  claims 
arising  out  of  activities  of  the  Bureau  of 
Reclamation  is  discretionary. 

City   of  Redding,   California,   T^40(Ir.) 
(Aug.  8, 1952) 

Accretions  to  riparian  public  lands  are 
not  automatically  included  in  an  oil  and 
gas  lease  offer  for  the  adjoining  upland, 
and  such  accreted  areas  may  be  leased 
separately  under  the  Mineral  Leasing  Act 
of  Feb.  25,  1920  (41  Stat.  437;  30  U.S.C. 
Ill),  as  amended. 

Leasing  of  Accretions  to  Riparian  Public 
Lands  (July 9, 1954) 

SPECIAL  GRANTS 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34050  (Nov.  8, 1945) 

Expected  operation  of  vehicles  over  Go- 
ing-to-the-Sun  Highway  in  Glacier  Na- 
tional Park  during  the  period  U.S.  High- 
way No.  2  is  closed  for  reconstruction. 
Since  contemplated  use  is  in  response  to 
an  emergency,  it  may  be  started  as  soon  as 
circumstances  require,  without  waiting  for 
changes  in  the  regulations.  No  special  au- 
thority is  required  to  continue  collection  of 
the  usual  motor  vehicle  fees ;  normally  col- 
lections continue  until  authorization  is 
given  to  suspend  them.  Proposed  limita- 
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tions  on  use  consist  of  speed  restrictions, 
size  and  weight  limitations,  and  closing  of 
the  entrances  at  night  during  the  period 
from  October  1  to  November  15.  State 
Highway  Commission  should  be  kept  cur- 
rently informed  of  the  proposed  use  of  the 
Park  road  and  adequate  publicity  should 
be  given  so  traveling  public  will  be  in- 
formed of  limited  availability  of  that  route. 
Memorandum  (Sept  24,  1946) 

Grant  by  Caddo  County  to  State  of 
Okla.  of  land  for  fairground  purposes  and 
as  a  site  for  the  erection  of  an  Indian  arts 
and  crafts  building  to  be  a  part  of  a  per- 
manent Indian  exposition  is  not  in  contra- 
vention of  the  terms  of  the  act  of  Aug.  22, 
1914  (38  Stat.  704),  providing  that  if  the 
land  is  not  used  for  park  and  fairground 
purposes  the  title  thereto  shall  revert  to 
the  U.S.  In  the  absence  of  statute  an  appro- 
priation for  a  particular  fiscal  year  must 
be  expended  or  obligated  by  contract  prior 
to  June  30  of  that  year. 
Grant  by  the  Board  of  County  Commis- 
sioners of  Caddo  County  of  the  State  of 
Oklahoma  of  Land  Patented  by  the  U.S.  to 
Caddo  County  Pursuant  to  the  Act  of  Aug. 
22,  1914  (88  Stat.  70 '.',),  M-34936  (June  4, 
1947) 

The  act  of  Mar.  4,  1911,  is  not  an  offer  of 
an  easement  which  is  accepted  upon  the  fil- 
ing of  an  application. 

The  Director  of  the  Bur.  of  Land  Man- 
agement, as  to  land  under  his  jurisdiction, 
may  impose  stipulations  limiting  the  grant 
of  an  easement  where  requisite  in  the  pub- 
lic interest. 

The  authority  to  grant  an  easement  im- 
plies the  authority  to  limit  or  condition 
the  easement. 

The  express  provisions  for  forfeiture 
specified  in  the  act  of  Mar.  4,  1911,  do  not 
limit  administrative  authority  under  the 
act  to  impose  additional  conditions  and 
provide  for  the  revesting  of  title  in  the 
U.S.  in  the  event  of  a  breach  of  a  covenant 
running  with  the  grant. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
036870,  036910  "F",  A-24506,  A-25625 
(Aug.  11,  1948) 
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Assessment  of  a  tonnage  charge  on  coal 
transported  through  an  underground  pas- 
sage-way lying  beneath  a  portion  of  the 
restricted  allotment  of  Leah  Stidham. 
Leah  Stidham,  Starr  Coal  Company  (Jan. 
22,  1944) 

Construction  of  the  Palo  Verde  weir  au- 
thorized by  the  act  of  Apr.  1,  1944. 

Has  Reclamation  acquired  the  rights  in 
connection  with  the  construction  of  the 
weir  as  directed  in  par.  2  of  the  Secretary's 
memorandum  of  May  3,  1944? 

Is  there  authority  to  condemn  such  inter- 
est in  tribal  lands  as  may  be  necessary  to 
make  possible  the  construction  of  the  weir? 
Solicitor's  Opinion,  M-33937  (Jan.  26, 
1945) 

Water  rights  problems  in  connection 
with  mining  and  grazing  in  Death  Valley, 
Joshua  Tree,  and  Oregon  Pipe  Cactus  Na- 
tional Monuments  and  Boulder  Dam  Na- 
tional Recreational  Area. 
Memorandum  (Feb.  6,  1945) 

License  issued  by  Federal  Power  Com- 
mission to  W.  M.  Davidson. 

Will  it  be  necessary  to  obtain  Congres- 
sional authority  to  issue  a  new  license  or 
permit  for  right-of-way  in  1947  if  it  is 
desired  to  do  so? 

Will    the    Federal    Power    Commission 
have  jurisdiction  over  a  license  to  operate 
the  system  after  1947  or  will  it  be  purely  a 
matter  for  the  Secretary? 
Memorandum  (Mar.  29,  1945) 

Furnishing  of  lifeguards  at  the  Olympic 
Hot   Springs   and    at    the    Soleduck    Hot 
Springs  Swimming  Pools. 
Memorandum  (Apr.  19,  1945) 

Isolated  tract  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Albert  W.  Hurt,  GLO  09409  "C",  A-23934 
(May  15,  1945) 

Regulations  designed  to  prohibit  the 
landing  of  aircraft  in  national  parks  and 
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monuments  except  at  areas  designated  by 
the  Director  of  the  National  Park  Service. 
Memorandum  (Sept.  21,  1945) 

Relying  upon  an  apparent  agency  re- 
lationship, and  believing  it  to  exist,  the 
Govt,  dealt  with  an  agent  on  behalf  of  the 
Seven-Up  Bottling  Co.  over  a  period  of 
several  years.  The  company  may  not  now 
deny  responsibility  for  the  agent's  act  in 
this  transaction. 
Memorandum  (Oct.  12,  1945) 

Issuance  of  a  special  land  use  permit  to 
construct  and  maintain  a  road. 
J.  J.  Summers— 201 GU5  "L"  (Nov.  7, 1945) 

Assignment  of  a  lease  originally  issued 
by  the  Forest  Service  for  a  home  site  on 
Jackson   Lake    and   now   within   Jackson 
Hole  National  Monument. 
Memorandum  (Dec.  12,  1945) 

The  Federal  Govt,  does  not  own  or  have 
jurisdiction  over  Wainwright  Avenue  in 
Gettysburg  National  Military  Park.  Per- 
mission to  construct  a  power  line  across  it 
will  have  to  be  obtained  from  the  local 
road  authorities. 
Memorandum  (Dec.  13,  1945) 

A  Business  Concession  Permit  should  be 
used  to  authorize  operations  by  the  Grand 
Teton  Lodge  and  Transportation  Co.  at 
Jackson  Hole  National  Monument  and  a 
Special  Permit  should  be  issued  for  a 
summer  home  maintained  there,  to  super- 
sede the  permits  issued  by  the  Forest 
Service. 

The  issuance  of  these  permits  will  not 
constitute  a  "new  administrative  func- 
tion" prohibited  by  the  O'Mahoney  rider 
to  the  Interior  Department  Appropriation 
Act. 
Memorandum  (May  21,  1946) 

Holders  of  life  leases  on  Isle  Royale 
National  Park  lands  object  to  the  signing 
of  special  use  permits  for  commercial  fish- 
ing. 

The  regulations  governing  use  of  Govt.- 
owned  structures  and  facilities  as  bases  for 
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commercial  fishing  were  issued  under  au- 
thority vested  in  the  Secretary.  These  regu- 
lations apply   to  all  persons  engaged   in 
commercial  fishing. 

Commercial  Fishing  at  Isle  Roy  ale  (June 
10,1946) 

Discussion  of  proposed  motion  picture 
regulations  and  suggestions  of  Mr.  Lorentz. 
First  that  Department  requires  the  per- 
mittee to  furnish  a  print  of  completed  film, 
and  secondly  that  provisions  regarding 
damage  be  tightened.  For  that  purpose 
amendments  are  suggested  for  having  the 
permittee  exercise  the  utmost  care  to  avoid 
injury  to  natural  features  and  after  film- 
ing shall  make  a  clean-up  and  restore  the 
area  to  its  prior  condition.  In  addition  the 
permittee  will  be  compelled  to  furnish  a 
bond  to  insure  compliance  with  all  condi- 
tions prescribed.  Since  draft  of  regulations 
was  prepared  by  Solicitor,  it  is  suggested 
that  the  revision  of  the  proposed  order  be 
accomplished  in  cooperation  with  that 
Office. 
Memorandum  (Aug.  16,  1946) 

Desire  of  Mr.  Dillard  to  obtain  access  to 
Bullock  Drive  in  Fredericksburg  and  Spot- 
sylvania County  Battlefields  Memorial  Na- 
tional Military  Park.  Recommendation 
field  report  is  approved  that  one  access 
be  allowed  on  each  side  of  Bullock  Drive. 
Suggest  conference  between  interested 
parties  for  purpose  of  reaching  an  agree- 
ment as  to  the  location  of  proposed  en- 
trance roads  and  other  details. 
Letter  to  Sen.  Capehart  from  P.  P.  Patraw 
(Sept.  16, 1946) 

In  the  absence  of  specific  legislative  au- 
thority there  is  no  power  in  the  head  of  an 
executive  department  to  dispose  of  Govt, 
property  by  alienating  the  title,  owner- 
ship, or  control  thereof. 
Orthopedic  Space  in  Sitka  Hospital,  Alas- 
ka, M-34711  (Oct.  16, 1946) 

Marginal  note  on  copy  of  Wirth's  memo 
for  file  of  Nov.  15,  1946  you  asked  opinion 
on  question  whether  the  Federal  Public 
Housing  Authority  legally  could  work  on 
NPS  property  without  our  permission. 
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The  question,  insofar  as  it  relates  to  Ft 
Oglethorpe  case,  would  now  seem  to  be 
moot  in  view  of  the  Department's  proposal 
to  issue  a  temporary  use  permit  to  the  Au- 
thority for  the  land  and  bldgs.  required 
for  their  project  ...  it  does  appear  that 
the  Authority  is  in  a  position  to  compel  the 
granting  of  such  permission.  .  .  . 
Memorandum  (Dec.  18,  1946) 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposition 
or  depletion,  under  the  general  grant  of 
jurisdiction  over  public  lands  contained  in 
R.S.  453.  In  addition,  littoral  owners  in 
Alaska  have  a  right  of  access  to  navigable 
water,  which  right  is  appurtenant  to  the 
uplands  but  may  be  separated  from  it. 
Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Katmai  National 
Monument  in  Alaska  (Jan.  10,  1947) 

Executive  Order  No.  9816  (12  F.R.  37, 
Jan.  3,  1947). 

Opinion  as  to  whether  above  order  affects 
the  Bureau  of  Land  Management  in  any 
way. 
Memorandum  (Feb.  3,  1947) 

Department  has  no  authority  to  issue 
special  land-use  permits  with  regard  to 
patented  land. 

George  Rouff,  Sacramento  0810^8  "K",  A- 
24533  (Feb.  7,  1947) 

The  Atomic  Energy  Act  reserved  all 
fissionable  materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights 
or  privileges"  existing  on  Aug.  1,  1946. 
Unless  the  lease,  permit  or  license  was 
actually  issued  to  the  applicant  before 
Aug.  1,  1946,  the  reservation  must  be  in- 
serted. Even  in  the  absence  of  the  reserva- 
tion, a  mineral  lessee  must  confine  his 
mining  operations  to  the  extracting  of 
those  minerals  for  which  the  lease  was 
issued. 

An  approval  of  an  assignment  of  a 
mineral  lease,  except  an  oil  and  gas  lease, 
may  be  conditioned  on  insertion  of  the  fis- 
sionable source  material  reservation. 
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Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications  for  stock-raising  home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be 
inserted. 

The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all: 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
|  fissionable  source  material  reservations. 
For  reservation  to  have  effect  there  must 
be    important    quantities    of    fissionable 
:  source  material  and  the  committee  must 
I  require  delivery  of  it 

The  applicant  who  had  a  valid  claim  as 

j  of  Aug.  1,  1946,  is  still  subject  to  licensing 

by  the  Atomic  Energy  Commission  before 

■  he    can    transfer    any    source    materials 

I  which  are  extracted. 
Participants  in  the  development  of  the 
I  Atomic  Bomb  project  who  acquired  con- 
>  fidential  information  as  to  existence  of 
l  deposits  of  source  material  in  specific  lands 
;  may  not  make  entry  or  settlement  on  such 
I  lands  after  Aug.  1,  1946.  Applications  for 
i  mineral  patent  will  require  a  statement 
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indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits 
of  fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O. 
No.  9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(b)(7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Discussion  of  legal  aspects  involved  in 
the  special  use  permit  proposed  for  is- 
suance to  W.  I.  Wimmer  for  the  purpose 
of  authorizing  the  use  and  maintenance  of 
a  family  cemetery  located  on  Blue  Ridge 
Parkway  lands. 

A  detailed  discussion  of  the  case  of 
Benn  v.  Hatcher,  81  Va.  25,  59  Am.  Rep. 
645,  leads  to  the  conclusion  that  the  right 
to  the  continued  use  of  and  access  to  ceme- 
teries within  the  Parkway  should  be  recog- 
nized. Thus  no  special  use  permit  need  be 
issued. 

Memorandum  (May  28,  1947) 

Application  for  sodium  prospecting  per- 
mit rejected. 

Application  for  sodium  prospecting  per- 
mit rejected  on  the  ground  that  the  lands 
are  included  in  a  special  permit  granted 
to  the  Navy  for  the  establishment  of  an 
aerial  gunnery  range.  Any  person  prospect- 
ing in  the  area  would  be  subject  to  danger. 

Applicant  states  that  he  would  not  en- 
gage in  such  prospecting  during  the  period 
of  temporary  use  of  this  land  as  an  aerial 
range  by  the  Navy,  but  requests  that  ap- 
plication be  held  in  suspense  until  termina- 
tion of  the  Navy  permit.  See  case  of  Elgyn 
0.  Snow  (A-23980),  Jam  31,  1945,  un- 
reported. 

H.  C.  Thomas,  Sacramento  036981  "N",  A- 
24610  (June  3,  1947) 
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The  Department  of  the  Interior  has  no 
statutory  authority  to  issue  either  a  rev- 
ocable permit  or  a  lease  providing  for 
the  use  of  the  public  land  for  the  produc- 
tion of  an  agricultural  crop  by  dry  farm- 
ing. 

Robert  L.  Lee,  Blackfoot  055997  "LU",  A- 
25443  (Aug.  11,  1948) 

Sec.  258.10,  Title  43,  CFR  provides  in 
part  that  special  land  use  permits  may  be 
issued  for  vacant  public  land,  or  public  land 
withdrawn  or  reserved  under  authority 
of  the  Secretary  of  the  Interior.  Opinion 
of  Chief  Counsel,  Nov.  20,  1946,  is  to  the 
effect  that  timber  from  withdrawn  lands 
in  Alaska  may  be  sold  if  such  sale  is  not 
inconsistent  with  the  purpose  of  the  with- 
drawal. Applications  for  special  land  use 
permits  may  be  accepted  for  land  with- 
drawn for  the  use  of  another  Bureau  of 
the  Department.  There  is  no  legal  ob- 
jection to  issuance  of  permits  embracing 
lands  included  in  P.L.  Order  225,  Apr.  21, 
1944,  which  withdrew  certain  lands  in 
Alaska. 

Special  Land  Use  Permit  Applications 
Covering  Lands  Included  in  Certain  With- 
draival  Orders  (Sept.  10,  1948) 

Land  use  permit.  Application  rejected. 

It  is  proper  to  reject  an  application  for  a 
special  land-use  permit  on  unsurveyed 
land. 

The  occupation  of  land  by  an  applicant 
for  a  land-use  permit  after  filing  his  ap- 
plication but  before  the  issuance  of  a 
permit,  in  violation  of  the  pertinent  regula- 
tions, is  no  ground  for  issuing  such  a  per- 
mit to  him. 

Deese  McKee,  Lakeview  016435  "LD",  A- 
25637  (Mar.  10, 1949) 

A  40-acre  quarter-quarter  section  is  a 
minimum  legal  subdivision. 
Gean      Lathrop,       Sacramento       038752, 
2129034,  A-25706  (June  25, 1949) 

The  Secretary  of  the  Interior  does  not 
have  authority  to  issue  rights-of-way  un- 
der the  Bankhead-Jones  Act  over  Title  III 
Bankhead-Jones  lands  transferred  to  his 
jurisdiction  for  administration  under  the 
Taylor  Grazing  Act. 
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The  Secretary  of  the  Interior  has  au- 
thority to  issue  rights-of-way  over  such 
Bankhead-Jones  lands  under  those  acts 
which  authorize  the  head  of  an  agency 
having  jurisdiction  over  lands  to  issue 
rights-of-way.  He  also  has  authority  to  act 
with  respect  to  such  Bankhead-Jones  lands 
under  sec.  17  of  the  Federal  Aid  Highway 
Act. 

If  a  right-of-way  request  involving 
transferred  Bankhead-Jones  land  does  not 
come  under  the  Federal  Aid  Highway  Act 
some  other  applicable  land,  a  use  permit, 
which  would  not  include  the  right  to  re- 
move gravel  or  other  materials,  may  be 
granted  by  the  Secretary  for  the  use  of  the 
lands. 

Highway  Easements  and  Material  Sites  on 
Lands  Acquired  Under  Title  III  of  the 
Bankhead-Jones  Tenant  Act  and  Adminis- 
tered by  the  Secretary  of  the  Interior  Un- 
der E.O.  No.  100f{6  (Apr.  25,  1950) 

An  application  for  a  special  land  use 
permit  will  not  be  granted  for  10  years 
where  the  land  sought  is  included  in  a  pro- 
posed State  exchange  and  in  a  proposed 
withdrawal  for  a  wildlife  project. 
Harold  E.  Pratt,  Oregon  01283,  A-25869 
(May  9, 1950) 

Where  an  oil  tank  site  easement  is 
granted  on  public  land  under  43  CFR 
244.52  as  an  incident  of  a  pipeline  right-of- 
way  under  sec.  28  of  the  Mineral  Leasing 
Act,  the  tank  site  is  subject  to  the  com- 
mon carrier  provisions  of  sec.  28. 

A  tank  site  easement  may  be  granted 
pursuant  to  sec.  28  of  the  Mineral  Leasing 
Act  and  43  CFR  244.52  only  when  the  tank 
is  an  integral  part  of  the  pipeline  opera- 
tions and  is  used  to  further  the  transporta- 
tion of  oil  through  the  pipeline. 

In  other  cases  the  tank  site  may  be  ac- 
commodated under  the  small  tract  act  as 
a  business  site  or  under  the  Alaska  Public 
Sale  Act.  If  the  land  is  not  available  under 
these  acts,  a  special  use  permit  could  be 
issued. 

Oil  Tank  Site  Under  Section  28  of  the  Min- 
eral Leasing  Act  (May  22, 1950) 
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1.  The  following  are  owned  by  the  U.S., 
but  are  held  in  trust  for  the  future  State. 

(a)  All  lands  below  ordinary  high  wa- 
ter mark  of  inland  navigable  waters 
and  bays  and  inlets. 

(b)  All  lands  between  ordinary  high 
tide  and  low  tide  of  lands  on  the  sea 
coast. 

2.  Submerged  lands  below  low  low  tide 
on  the  sea  coast  are  owned  by  the  U.S. 
in  its  own  right.  The  extent  of  the  own- 
ership seaward  has  not  been  definitely  de- 
termined, but  it  certainly  runs  at  least  to 
the  600-foot  depth  except  where  to  follow 
out  to  such  depth  might  result  in  crossing 
an  international  boundary. 

None  of  the  lands  in  class  1  or  2  above 
are  subject  to  the  public  land  laws.  Spe- 
cial use  permits,  however,  may  be  issued, 
which  would  automatically  terminate  as  to 
class  1  lands  upon  the  admission  of  the 
State  if  not  sooner  revoked. 

The  artificial  filling  in  of  land  would  not 
change  its  ownership  nor  its  trust  status 
if  in  class  1. 

The  Regional  Administrator  may  sell  to 
the  Alaska  Housing  Authority  lands  in 
class  1  or  2  under  P.L.  52  (81st  Congress). 
Thereafter,  so  far  as  this  Department  is 
concerned,  the  Authority  could  fill  them 
in. 

Authority  for  Filling  in  Tidelands  (June 
30, 1950) 

The  dismissal  of  protests  against  the 
issuance  of  a  special  land-use  permit  for 
a  garbage  disposal  site  for  the  town  of 
Twentynine  Palms  was  proper  in  view  of 
the  fact  that  the  record  indicates  that  the 
town  needs  a  public  garbage  disposal  site, 
that  the  proposed  location  will  not  un- 
duly decrease  the  value  of  adjacent  lands, 
and  that,  in  selecting  the  site,  consideration 
was  given  to  health  factors  affecting  the 
nearby  residents  and  the  community  as  a 
whole. 

The  regulation  authorizing  the  issu- 
ance of  land  use  permits  without  rental 
charge  to  agencies  of  States  and  political 
subdivisions  thereof  does  not  authorize 
the  issuance  of  such  a  permit  to  a  private 
corporation  without  rental  charge. 
Robert  R.  Frick,  Los  Angeles  080737, 
A-26139  (Feb.  15,  1951) 


PUBLIC  LANDS— Continued 

SPECIAL  USE  PERMITS— Continued 

Can  the  Bur.  of  Mines  pay  a  pro  rata 
share  of  the  cost  of  public  improvements 
on  a  street  in  Tucson  on  which  the  Bureau 
occupies  land? 

The  U.S.  Govt,  or  its  instrumentalities 
cannot  be  taxed  by  a  State  or  local  gov- 
ernment. The  City  Engineer  suggests  that 
the  charges  were  not  taxes  but  "use 
charges"  for  municipal  service.  As  the 
power  to  make  these  assessments  rests  on 
the  taxing  power,  it  is  not  comparable  to 
the  case  in  which  the  Comptroller  General 
allowed  the  Govt,  to  be  charged  for  service. 

The  Bur.  of  Mines  does  not  have  the 
power  to  pay  assessments  for  cost  of  con- 
struction  of  improvements. 

Letter  to  City  Engineer,  Tucson  (Apr.  27, 
1951) 

One  of  the  grounds  for  rejection  of  the 
special  use  permit  application  is  that  the 
land  is  within  Power  Site  Classification 
No.  219. 

By  memorandum  of  Oct.  10,  1950,  all 
Regional  Administrators  were  advised  that 
the  Federal  Power  Comm.  had  no  objection 
to  the  issuance  of  special  land  use  permits 
on  power  site  lands  if  a  stipulation  absolv- 
ing them  of  liability  for  damage  was 
inserted. 

Special  Use  Permit  Application  of  Clarence 
Perkins,  Utah  06640  (Dec.  5,  1952) 

All  revocable  permits  issued  by  the 
Forest  Service,  Dept.  of  Agriculture,  pur- 
suant to  its  regulations  in  36  CFR  251.1- 
251.5  for  lands  in  the  Tongass  National 
Park,  Alaska,  terminated  immediately 
upon  the  exclusion  of  the  lands  from  the 
forest  by  Public  Land  Order  No.  842  of 
June  19,  1952. 

All  applications  of  former  permittees  of 
the  Forest  Service  to  obtain  further  rights 
on  lands  which  by  Public  Land  Order  No. 
842  of  June  19,  1952,  were  eliminated  from 
the  Tongass  National  Forest,  Alaska, 
should  be  filed  in  the  land  office,  in  accord- 
ance with  the  applicable  regulations  of  the 
Dept.  of  the  Interior. 

Rights  of  Permittees  Under  Forest  Service 
Special  Use  Permits  for  Forest  Lands, 
After  Exclusion  of  Lands  From  Forest; 
Applications  for  Further  Rights  to  be  Filed 
in  the  Land  Office  (Mar.  6,  1953) 
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PUBLIC  LANDS— Continued 

SPECIAL  USE  PERMITS— Continued 
Where  none  of  the  applicants  for  a  hot 
springs  lease  have  filed  a  proper  applica- 
tion as  required  hy  the  pertinent  regula- 
tion, no  lease  will  be  awarded  and  the 
matter  will  be  remanded  for  further  action 
upon  the  filing  of  proper  application. 
Jesse  Moudy  Francis,  et  al.,  Los  Angeles 
089384,  A-26865  (May  21, 1954) 
PUBLIC  BECOBBS 

(See  also,  Confidential  Information) 
Whether  the  use  of  the  franking  privi- 
lege in  mailing  by  Govt,  agencies  would 
interfere  with  mailing  notices  of  hearings 
upon  the  establishment  of  forest  units 
under  the  act  of  Aug.  28,  1937,  and  press 
releases  upon  those  hearings,  without  prior 
requests  from  the  addressees. 
Memorandum  (Nov.  15,  1945) 

Availability  of  documents  for  inspection 
by  private  persons. 

Departmental  Order  No.  1918  governs 
availability  of  a  routine  report  by  Bur. 
of  Mines  investigator  concerning  an  ex- 
plosives accident  in  absence  of  other  ap- 
plicable statute  or  regulation. 
Solicitor's  Opinion,  M-34754  (Nov.  7, 1946) 
Public  Printer  cannot  destroy  publica- 
tions paid  for  with  appropriations  of  In- 
terior Department  but  may  impose  reason- 
able limitations  upon  stock  of  consigned 
publications  in  his  custody.  Excess  stocks 
of  consigned  publications  not  needed  for 
official  use  may  be  turned  over  to  Supt.  of 
Documents  by  Public  Printer. 
Solicitor's  Opinion,  M-34878  (Mar.  17, 
1947) 

Any  private  person  or  organization  may 
reprint  any  article  of  the  Bureau  of  Mines. 

The   Bureau    should    request    that   the 
reprint  carry  an  acknowledgment. 
Reproduction  of   Official  Publications   of 
Bureau  of  Mines  (May  18,  1950) 
PUBLIC  SALES 
GENERALLY 

Protest  against  public   sale   dismissed. 
Reversed  and  Remanded. 
Elden  F.  Keith,  Buffalo  036197  "C",  A- 
23724  (Jan.  31, 1944) 


PUBLIC  SALES— Continued 
GENERALLY— Continued 
Motion  for  Rehearing  of  the  decision  of 
the  Department  affirming  the  decision  of 
the   Commissioner   of  the   General   Land 
Office    holding    that    John   Wilson    Carey 
should  be  preferred  over  Hager  as  a  pur- 
chaser. Motion  denied. 
John   Wilson   Carey  and  Joe  Hager,   A- 
23750  (Apr.  3,  1944) 

Discretion  of  the  Department  of  the 
Interior  in  establishing  sales  procedures 
in  the  disposal  of  surplus  property  by  the 
Surplus  Property  Administration  of  the 
Department. 

Solicitor's    Opinion,    M-34419     (Mar.    12, 
1946) 

This  monograph  relates  to  public  sales 
under  sec.  2455,  R.S.  This  paper  covers 
decisions,  memoranda  and  other  materials 
which  officially  interpret  the  public  sales 
statutes  and  regulations. 
Memorandum  (May  23,  1947) 

In  order  to  provide  speedy  service  in 
handling  public  sales  cases,  the  responsi- 
bility for  performing  certain  functions  has 
been  delegated  to  the  Regional  Adminis- 
trators and  Managers  of  the  various  Dis- 
trict Land  Offices. 

This  memorandum  from  the  Director  of 
the  Bur.  of  Land  Management  sets  out  the 
steps  to  be  followed  by  each  and  their 
interrelation  to  one  another. 
Public  Sales  Under  R.S.  2^55,  as  Amend- 
ed (June  24,  1947) 

A  15-acre  fractional  section  situated 
close  to  urban  centers ;  suitable  for  resi- 
dential purposes ;  adjoining  a  large,  exist- 
ing residential  development ;  having  a  wide 
beach  on  the  Gulf  of  Mexico ;  located  on  a 
principal  highway ;  and  desired  by  a  num- 
ber of  persons  for  use  as  homesites  is 
classified  for  disposition  as  home  or  recre- 
ational sites  under  the  Small  Tract  Act 
rather  than  for  disposition  as  a  single 
unit  under  Public  Sale  or  Soldiers'  Addi- 
tional Homestead  Laws. 
Albert  M.  Lewis,  Jr.,  GLO  010787  "K*\ 
A-24413   (Mar.  8,  1948) 


929 


PUBLIC  SALES— Continued 
GENERALLY— Continued 
Includes  all   decisions   received  in  Bu- 
reau prior  to  Jan.  1,  1950. 
Monograph  on  Public  Sales.  Second  edition 
(February   1950) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if 
they  have  previously  been  offered  for  sale 
at  public  sale,  lots  not  shown  by  the  rec- 
ords to  have  been  thus  offered  are  not  sub- 
ject to  private  sale. 

Where  townsite  regulations  provide  that 
townsite  lots  offered  at  public  sale  but  not 
sold  may  be  sold  at  private  entry  in  the 
discretion  of  the  Secretary,  that  officer  is 
under  no  obligation  to  sell  such  lots  at 
private  sale,  but  he  may  sell  or  reserve 
them  as  he  may  deem  warranted. 
Maynard  R.  Smith,  Anchorage  016264, 
A-26273   (June  3,  1952) 

Under  the  Department's  regulations  a 
classification  of  a  tract  of  land  as  suitable 
for  public  sale  may  be  revoked  at  any 
time  prior  to  the  issuance  of  a  final  cer- 
tificate to  a  purchaser. 

Where  a  tract  of  land  was  classified  as 
suitable  for  public  sale  upon  the  basis  of 
a  record  which  did  not  indicate  the  intense 
small  tract  interest  in  the  area,  it  is  proper 
to  reclassify  the  land  as  suitable  for 
disposition  as  small  tracts. 

A  tract  of  land  which  is  covered  by  drift- 
ing sand  dunes  and  the  major  portion  of 
which  is  traversed  by  a  wash  which  is 
subject  to  flash  floods  is  not  suitable  for 
disposition  as  small  tracts,  but  is  properly 
classified  as  suitable  for  disposition  at  pub- 
lic sale  as  a  tract  too  rough  for  cultivation. 
Franklin  P.  Butts,  Los  Angeles  079743, 
A-26801  (Supp.)    (Nov.  15,  1954) 

APPLICANTS 

Where  a  preference-right  claimant  for 
land  offered  at  public  sale,  who  is  not  the 
applicant  for  the  sale,  pays  the  cost  of 
publication  of  notice  of  the  sale  and,  14 
days  after  the  award  to  him,  sends  to  the 
unsuccessful  applicant  a  registered  letter 
containing  a  certified  check  for  the  cost  of 
publication,  which  the  applicant  refuses 
to  accept,  and  where  the  applicant  knew 
prior  to  the  award  that  the  preference- 
right  claimant  had  paid  the  cost  of  publi- 
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PUBLIC  SALES— Continued 

APPLICANTS— Continued 
cation  but  the  applicant  nevertheless  also 
paid  the  cost  of  publication,  the  failure  of 
the  claimant  to  comply  with  the  regulation 
requiring  reimbursement  of  the  applicant 
within  10  days  after  the  award,  will  be 
excused. 

Guy  Curless,  Pacific  Lumber  Co.,  Sacra- 
mento 044009,  A-26910  (July  28,  1954) 

APPLICATIONS 

Rejection  of  public  sale  application.  Ap- 
peal dismissed. 

Agnes  Q.  Mosher,  Denver  051172  "C",  A- 
23412  (July  26, 1943) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
George  R.  McMullen,  Sacramento  033723 
"C",  A-23656  (Sept.  8,  1943) 

Equitable  division  of  land  under  public 
sale  law.  Appeal  from  the  General  Land 
Office.  Modified. 

Nels  H.  Smith  &  Thomas  E.  Livingston, 
Buffalo  036943  "C",  A-23569  (Sept.  14, 
1943) 

Grazing  lease  applications  rejected.  Ap- 
peal from  the  General  Land  Office.  Affirmed 
by  Schwilck. 

Raymond  Chapman  and  John  J.  Spriggs, 
Cheyenne  067489,  067544,  059062,  067511, 
067377,  067567,  067573,  067545  "K",  A- 
23695  (Sept.  24, 1943) 

Homestead  application  rejected. 
John  E.  Mathias,  GLO  09077  "C",  A-23726 
(Nov.  8, 1943) 

Protest  dismissed  by  decision  of  GLO. 

Protestant  allowed  30  days  to  file  proof 
of  ownership  of  contiguous  land. 
Elden  F.  Keith,  Buffalo  036797   "C",  A- 
23724  (Dec.  6,  1943) 

Appeal  from  decision  of  GLO  holding 
public  sale  application  for  rejection.  Af- 
firmed Without  Prejudice. 
James  Arthur  Hail,   Carson  City  021162 
"C",  A-23525  (Dec.  17,  1943) 

Appeal  from  decision  of  GLO  holding  ap- 
plication for  exchange  under  section  8  of 
the  Taylor  Grazing  Act  for  rejection.  Af- 
firmed. 

State  of  Colorado,  Pueblo  058630  "F",  A- 
23751  (Dec.  17,  1943) 
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PUBLIC  SALES— Continued 
APPLICATIONS— Continued 

Public  sale  application  held  for  rejec- 
tion. Dismissed. 

James  Arthur  Hail,   Carson  Citij  021162 
"0"    A-23525   (Jan.  5,  1944) 

Public  sale  application  held  for  rejection. 
Henry  J.  Garibaldi,  Sacramento  032081 
"C"\  A-23767  (Jan.  17,  1944) 

Public  sale  application  rejected. 
Nathan  J.  Tallent,  Great  Falls  084659  "C", 
A-23766  (Feb  23,  1944) 

Public  Sale  Application  Rejected. 
Valin  Tadovich,   Great  Falls  083746  "G", 
A-23771  (Feb.  29,  1944) 

Public  sale  application  held  for  rejection. 
Henry  J.  Garibaldi,  Sacramento  032081, 
A-23767  (Mar.  18,  1944) 

Public  sale  application  held  for  rejection. 
Decision  by  Duncan  signed  Assistant  Secre- 
tary Chapman. 
Joe  O'Brien,  A-23791  (Mar.  29,  1944) 

Public  sale  application  rejected. 
Merle  William  Scchrist,  Spokane  018802 
"C",  A-23798  (Apr.  12,  1944) 

Public  sale  application  rejected. 
Leo  E.  Garibaldi,  Sacramento  034769  "C", 
A-23810  (Apr.  29, 1944) 

Application  for  public  sale  rejected  on 
appeal  from  the  General  Land  Office. 
John  A.  Henry,  A-23804  (May  3,  1944) 

Application  for  public  sale  rejected. 
Will  S.  Heckethom,   Carson  City  021152 
"0",  A-23852  (June  23,  1944) 

Application    for    public    sale    rejected. 
Motion  for  Rehearing. 
John  A.  Henry,  "C"  Roseburg  022784,  A- 
23804  (June  27,  1944) 

Public  Sale  Application  Rejected.  Appeal 
from  GLO. 

Mrs.  Hazel  P.  Lott,  Denver  051661  "C",  A- 
23850  (Aug.  8,  1944) 

Decision  rejecting  application  for  the 
public  sale  of  lands  in  Wyoming.  Motion  for 
Rehearing. 

Walter  G.  Graham,  Cheyenne  066075  "C", 
A-23895  (Nov.  21,  1944) 


PUBLIC  SALES— Continued 
APPLICATIONS— Continued 
Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Rudolph  Losing,  Great  Falls  084863  "C", 
A-23921  (Nov.  21,  1944) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Horace  Monroe,  Salt  Lake  City  063865  "C"t 
A-23902   (Nov.  21,  1944) 

Public  sale  application  held  for  rejec- 
tion. 

Where  public  sale  application  for  40 
acres  of  land  which  is  part  of  a  120-acre 
block  of  Federal  range,  which  would  erode 
if  timber  was  removed  and  which  lie>  with- 
in a  State  conservation  project,  the  Com- 
missioner's decision  denying  application 
will  be  upheld. 

Jennie  Johnston  Anderson,  Billings  038621 
"C",  A-23947  (Jan.  31,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
N.  H.   Backenkeller,  Billings   038647,   A- 
23822  (Feb.  16,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Mrs-.  Dorothy  G.  Sternberg,  Denver  051133 
"C",  A-24044  (Mar.  10,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Jack  Vaughan,  The  Dalles  031850  "C",  A- 
23975    (Mar.   22,   1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Steve  Ruffatto,  Great  Falls  084763  "C", 
A-23923  (Mar.  30,  1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Bert  Bollinger,  Los  Angeles  054897  "0", 
A-23664    (Apr.   11,  1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
James  B.  Sears,  Los  Angeles  054869,  A- 
23663  (Apr.  11,  1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Thomas  H.  Reddington,  Cheyenne  071156 
*'C",  A-24096   (May  28,  1945) 
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PUBLIC  SALES— Continued 
APPLICATIONS— Continued 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Frcmlc  M.  Wickam,  Cheyenne  069991  "F*'t 
A-24063  (Aug.  14,  1945) 

Application  for  public  sale  of  mountain- 
ous tract  held  for  rejection. 

Department  affirms  decision  of  Commis- 
sioner denying  application  for  public  sale 
where  tracts  applied  for  are  part  of  a  large 
block  of  land  valuable  for  its  timber. 
Raymond  L.  Sharpnack,  Sacramento 
034381,  A-23924   (Aug.  31,  1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Charlotte   J.    Snodgrass,    Buffalo    037516 
"<7",  A-23994   (Oct.  3,  1945) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
George  H.  Snodgrass,  Buffalo  037468  "C", 
A-24038  (Oct.  3,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Frank  E.  Hoehn,  GLO  09280  "C",  A-24020 
(Dec.  18,  1945) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Giobatta  Pedesta,  Sacramento  035550  "C", 
A-24085  (Feb.  4,  1946) 

Public  sale  application  denied.  Appeal 
from  the  General  Land  Office. 
Harvey  J.  Brown,  Las  Cruces  063530  "C", 
A-24114  (Feb.  5,  1946) 

Application  for  public  sale  rejected.  Ap- 
peal from  the  General  Land  Office. 
Joseph  A.  Blummer,  Billings  038675  "C", 
A-24092   (Feb.  8,  1946) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Stergeous  Demetreos,  Las  Cruces  059103 
"C",  A-24083   (Feb.  14,  1946) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Otto  Arnel,  GLO  09963  "(7",  A-24263  (Feb. 
25,  1946) 

Application  for  public  sale  held  for  re- 
jection. Appeal  from  the  General  Land 
Office. 

William  R.  Millard,  Spokane  019178  "C", 
A-24140   (Feb.  27,  1946) 


PUBLIC  SALES— Continued 
APPLICATIONS— Continued 
Public  sale  application  denied.  Appeal 
from  the  General  Land  Office. 
Charlie  W.  Peeler  Peeler,  GLO  010366  "C", 
A-24190    (Feb.  27,   1946) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Michael  J.  Bodner,  Great  Falls  085397, 
A-24115   (Feb.  28,  1946) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Grant   U.  Johnston,  Billings  038922  "C", 
A-24194  (Mar.  8,  1946) 

Application  for  public  sale  held  for  re- 
jection. Appeal  from  the  General  Land 
Office. 

Erbie    Bruton   Nevin,    GLO    010032    "C", 
A-24181    (Mar.  8,  1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  tracts  awarded. 

Isolated  tract  of  land  consisting  of  two 
subdivisions  offered  for  public  sale — two 
bidders,  one  owning  land  contiguous  to 
only  one  of  the  subdivisions  and  the  other 
owning  land  contiguous  to  both  subdivi- 
sions, have  made  identical  bids,  filed  pref- 
erence claims  *  *  *. 

Steve    Black,    James    Barkley,    Spokane 
019075,  A-24186  (Apr.  9,  1946) 

Appeal  from  the  General  Land  Office. 

Application  for  public  sale  of  tracts 
which  have  been  or  are  to  be  designated 
for  land  management  program  by  the  Na- 
tional Forest  Reservation  Commission 
denied,  without  prejudice  to  any  grazing 
lease  application  which  may  be  filed. 
Dora  Puffer,  Sacramento  035833  "C"\ 
A-24318  (June  18, 1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  denied. 

Application  for  public  sale  of  tract 
which  is  to  be  designated  by  the  National 
Forest  Reserve  Commission  for  acquisi- 
tion— denied,  without  prejudice  to  any  ap- 
plication for  grazing  lease  which  may  be 
filed. 

Jack   C.  Lewis,   Sacramento   035927   "C"t 
A-24319  (June  26, 1946) 

Appeal  from  the  General  Land  Office. 
Public    sale    application    denied    where 
land  sought  is  only  outlet  from  large  tract 
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PUBLIC  SALES— Continued 
APPLICATIONS— Continued 
of  public  land  to  an  important  highway 
and  where  the  land  has  high  value  for 
recreational  purposes. 

Frank  M.  Callison,  Sacramento  035480  "C", 
A-24354  (July  9, 1946) 

Appeal  from  the  General  Land  Office. 
Public  sale   application  rejected. 

Public    sale   application    denied    where 
land  is  to  be  included  within  proposed 
national  forest  purchase  unit. 
Ollie  Frazier,   GLO   09982   "C",   A-24358 
(July  9, 1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  rejected. 

Not  in  public  interest  to  sell,  as  isolated 
tract,  land  which  is  needed  for  watershed 
protection  and  possible  incorporation  in  a 
national  forest. 

Louis  Ralph  Morris,   Sacramento   086007 
"0",  A-24356   (July  15,  1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  rejected. 

Applicant  submitted  to  Department  a 
deposition  in  which  she  states  that  she  no 
longer  has  any  interest  in  the  tract  in- 
volved. 

Mettie  M.  Norton,  Blackfoot  053992  "C", 
A-24258  (Aug.  2, 1946) 

Motion  for  Rehearing. 

Public  sale  application  will  not  be  reject- 
ed for  mineral  content  of  land  where  only 
mineral  is  mica  and  it  exists  upon  the  land 
in  insufficient  quantity  and  quality  to 
warrant  its  extraction  or  to  add  to  the 
value  of  the  land. 

Thomas  H.  Reddington,  Cheyenne  071156 
"C",A-24096  (Sept. 3, 1946) 

Application  for  public  sale  of  isolated 
tract  held  for  rejection.  Appeal  from  the 
General  Land  Office. 

Where  there  is  no  definite  public  land 
program  contemplated  over  lands  which 
may  be  efficiently  administered  by  adjoin- 
ing landowner,  it  is  not  against  public 
interest  to  offer  the  land  for  public  sale  as 
isolated  tract. 

Floyd  demons,  GLO  010386  "C",  A-24371 
(Sept.  12, 1946) 
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Application  for  public  sale  held  for  re- 
jection. Appeal  from  the  General  Land 
Office. 

Where  isolated  tracts  now  being  grazed 
lie  in  a  precipitation  belt  of  not  more  than 
18  inches,  have  only  a  thin  sandy  loam 
topsoil  over  fine  gravel,  and  are  subject  to 
wind  and  rain  erosion  if  cultivated,  they 
are  more  suitable  for  grazing  than  for 
wheat  farming  and  will  not  be  offered  at 
public  sale  but  will  be  retained  in  Govt, 
ownership  for  administration  with  nearby 
public  domain  for  grazing  uses. 
William  W.  Johnson,  Sacramento  085904 
"C",  A-24347  (Sept.  23, 1946) 

Public  sale  application  rejected.  Motion 
for  rehearing. 

Public  sale  application  rejected  where 
retention  in  public  ownership  is  more  in 
the  public  interest  than  disposition  would 
be. 

Louis  Ralph  Morris,   Sacramento   036007 
"C",  A-24356  (Sept.  25, 1946) 

Isolated  Tract. 

Application  under  second  proviso  of  43 
U.S.C.  1171  may  not  be  rejected  on  the 
ground  that  the  land  is  isolated.  However, 
sale  under  that  provision  is  discretionary. 
Fact  that  remaining  tract  of  public  land 
will  be  too  small  for  an  efficient  adminis- 
tration may  be  taken  into  consideration 
in  exercising  the  discretion. 
Ether  L.  Marley,  Blackfoot  051,690,  A-24289 
(Oct.  4, 1946) 

Public  sale  application  rejected. 

1.  Amendment  to  public  sale  applica- 
tion not  considered  where  applicant  for 
conflicting  grazing  lease  renewal  has  not 
had  opportunity  to  be  heard  on  the  amend- 
ment. 

2.  Preference  right  of  renewal  in  grazing 
lease  is  no  bar  to  public  sale  application 
of  the  lands  involved,  but  it  will  be  honored 
as  against  conflicting  grazing  lease  applica- 
tions. 

Warren  J.  Davis,  Los  Angeles  061092  "C", 
A-24418  (Dec.  3, 1946) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 

Public  sale  application  which  sought 
lands  for  grazing  purposes,  denied  because 
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lands  classified  as  suitable  for  hornesites 
under  small  tract  laws. 
James  G.  Dungan,   Spokane  019552  "0", 
A-24384  (Dec.  11, 1946) 

Appeal  from  the  Bur.  of  Land  Manage- 
ment. Public  sale  application  rejected. 

Application  denied  where  land  needed 
for  seed  for  restocking  of  forest  was  sought 
for  a  summer  homesite.  In  addition,  State 
government  advised  that  it  is  "vitally  in- 
terested" in  the  land  and  requested  that  it 
not  be  sold  to  private  person. 
William  B.  Lewis,  Spokane  019228  "0", 
A-24439  (Dec.  17,  1946) 

Appeal  from  the  General  Land  Office.  Ap- 
plication for  public  sale  rejected. 

Upon  revocation  of  a  reclamation  with- 
drawal, lands  released  therefrom  become 
subject  to  application  and  classification 
under  sec.  7,  Taylor  Grazing  Act,  and  to 
90-day  preference  right  for  veterans  *  *  *. 
Virgil  M.  Woelpern,  The  Dalles  032170  "0", 
A-24364  (Dec.  17,  1946) 

Public  sale  application  rejected  because 
of  conflict  with  private  exchange  applica- 
tion. 

Exchanges  of  public  lands  for  other 
lands,  furthering  public  land  programs, 
are  favored  over  the  sale  of  public  lands. 
E.  D.  Bond  v.  C.  M.  Harvey,  Las  Graces 
063826,  061606,  063319  "K",  A-24527  (Feb. 
24,1947) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Commissioner  of  GLO  which 
rejected  his  application  for  public  sale  of 
two  rough  and  mountainous  tracts. 

In  view  of  the  facts  presented  by  the  ap- 
pellant, the  Department  remanded  the  case 
to  BLM  for  field  investigation.  The  report 
of  the  field  examiner  confirms  the  allega- 
tions of  the  appellant  as  to  the  rough  and 
mountainous  character  of  the  terrain  of 
the  lots  desired  and  of  the  relation  of  their 
location  to  the  adjoining  land  which  ap- 
pellant owns  and  on  which  he  has  de- 
veloped a  small  homesite. 

Report  further  confirms  that  the  lots 
have  very  low  value  for  grazing  purposes 
and  although  included  within  a  sec.  15 
grazing  lease  have  not  been  grazed  by  the 
lessee's  cattle  for  the  past  two  years.  The 
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lots  can  therefore  be  disposed  of  without 
detriment  to  the  administration  of  the 
adjacent  Federal  range  lands.  Report  also 
states  that  because  the  lots  are  so  rocky 
and  inaccessible  except  by  a  narrow  way 
over  land  owned  by  the  appellant,  they  are 
not  suitable  for  effective  homesite  use  by 
others. 

John  V.  Rush,  Los  Angeles  060500  "C",  A- 
24388  (May  7,  1947) 

Public  Sale  Application. 
W.  O.  Quattlebaum,  BLM  010112  "C'\  A- 
24630  (June  3,  1947) 

William  R.  Millard  filed  a  motion  for  re- 
hearing of  departmental  decision  of  Feb. 
27,  1946,  which  supported  the  Commis- 
sioner of  the  General  Land  Office  in  reject- 
ing his  application  under  the  second  pro- 
viso of  sec.  2455,  R.S.,  as  amended,  for 
public  sale  of  a  certain  tract  of  land. 

Millard's  application  was  rejected  on  the 
ground  that  the  tract  had  been  in  Spokane 
01950,  a  grazing  lease  made  to  Mrs.  Ida  C. 
Filer  and  her  son,  and  that  public  sale  of 
the  tract  would  disrupt  operations  in  this 
area,  where  there  is  considerable  public 
land  administered  under  grazing  leases, 
and  by  upsetting  existing  allocations  of 
public  grazing  land  would  be  contrary  to 
public  interest. 

It  was  also  pointed  out  that  his  appli- 
cation reported  no  water  on  the  tract  and 
that  the  record  contained  no  convincing 
evidence  that  the  tract  was  in  greater  part 
mountainous  and  too  rough  for  cultivation. 
William  R.  Millard,  Spokane  019178  "C", 
A-24140  (June  23,  1947) 

Applicants  have  appealed  from  a  deci- 
sion of  the  Director  of  BLM  rejecting  their 
application  for  public  sale  of  a  rough 
tract.  A  field  examination  shows  the  land 
to  be  of  very  little  value  for  grazing  and 
submarginal  as  regards  successful  sus- 
tained crop  production.  Its  soils  consist 
primarily  of  dune  sand  and  Casa  Grande 
silty  clay  loam,  which  are  among  the  least 
desirable  soils  of  the  area,  having  high 
alkalinity  and  low  productivity.  Detailed 
governmental  studies  of  both  land  and 
water  in  this  area  show  that  ground  water 
here  is  very  limited  and  should  be  reserved 
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for  use  on  the  better  soils.  The  Govt,  will 
not  permit  desert  entry  of  lands  with  sub- 
marginal  soils  in  this  area  where  water 
supplies  are  limited.  The  land  here  in- 
volved being  such  land  the  Department  will 
not  classify  it  as  suitable  for  desert-land 
entry,  whether  by  veterans  or  by  others. 

As  for  the  appellants'  public  sale  applica- 
tions, there  are  several  points  to  be  noted. 

1.  There  is  question  whether  appellants 
may  not  have  disqualified  themselves  as 
applicants  for  public  sale. 

2.  There  is  question  whether  appellants 
made  this  application  in  good  faith. 

The  Secretary  of  the  Interior  has  dis- 
cretion as  to  whether  to  order  land  into  the 
public  market.  In  this  case  he  considers 
that  it  would  not  be  in  the  public  interest 
to  do  so. 

Svea   R.   Meyer,   Sved   Rochon,   Phoenix 
081494*  081798  "C",  A-24659  (Oct.  31, 1947) 

Public  Sale  Application. 

A  public  sale  application  for  land  under 
a  10-year  grazing  lease  to  another  person 
who  owns  land  on  three  sides  of  the  tract 
is  properly  rejected. 

Leo  C.  Christensen,  Blackfoot  055148  "LD", 
A-25363  (July  27, 1948) 

Public  Sale  Application. 

Public  sale  of  land  under  sec.  2455,  U.S., 
is  not  authorized  where  land  is  not  isolated 
or  disconnected  or  mountainous  or  too 
rough  for  cultivation. 

Marshall    Edwards,    Las    Cruces    063489 
"LD",  A-25371  (July  29,  1948) 

A  public  sale  application  is  properly  re- 
jected in  favor  of  an  application  for  private 
exchange  of  land  where  the  exchange 
would  be  advantageous  to  the  U.S.,  and 
the  land  is  operated  under  a  grazing 
lease  by  the  applicant  for  the  exchange. 
Edgar  A.  Hylton,  Oscar  E.  Goodale,  as  suc- 
cessor in  interest  to  Rudolph  Ackerman, 
Carson  City  022184,  022628  "K",  A-24593 
(July  30,  1948) 

A  public  sale  application  for  land 
operated  under  a  lease  and  fenced  in  with 
adjoining  land  of  grazing  lessee  is  properly 
rejected  where  a  sale  of  the  land  would 
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necessitate  relocation  of  the  lessee's  fences 
at  a  cost  greater  than  the  value  of  the  land. 
Oscar   Getty,   Spokane   019543   "LD",   A- 
25378  (Aug.  9,  1948) 

Where  a  case  record  on  a  public  sale  ap- 
plication is  factually  incomplete  and  no 
field  investigation  of  the  land  has  been 
made,  the  case  is  remanded  to  the  Bur.  of 
Land  Management  for  an  investigation  and 
reconsideration  in  the  light  of  the  report  of 
such  investigation. 

Jack   W.  Rose,  Phoenix  082967,  A-25444 
(Oct.  15,1948) 

Land  subject  to  a  mining  claim  will  not 
be  sold  pursuant  to  a  public  sale  applica- 
tion. 

Henry  Andrew  Minco,  Sacramento  036872 
"LD",  A-2'y'Al  (Nov.  8,  1948) 

An  application  for  the  public  sale  of 
land  included  in  a  power  reserve  cannot 
be  granted,  and  it  will  not  be  held  in  a  sus- 
pended status  pending  possible  restoration 
of  the  land  to  the  public  domain. 
Edward  J.  Lange,  Spokane  019693,  A- 
25213  (Dec  14,1948) 

An  application  for  the  public  sale  of 
lands  as  mountainous  and  too  rough  for 
cultivation  will  be  denied  where  the  tracts 
are  found  to  be  level. 

Joseph     Earl     Yusko,     Phoenix     083691 
"LD",  A-25529    (Jan.  31,  1949) 

Public  Sale  Application  Rejected. 

Where  a  substantial  change  apparently 
has  occurred  in  the  facts  upon  the  basis  of 
which  a  public  sale  application  was  re- 
jected, the  case  will  be  remanded  for  a 
redetermination  of  the  facts  and  recon- 
sideration of  the  decision  in  light  of  these 
facts. 

Wilbur  L.  Deal,  Great  Falls  085994  "0" 
A-25198  (Feb.  4, 1949) 

Public  Sales  Application  Granted. 

A  bid  for  some  of  the  legal  subdivisions 
of  land  included  in  an  offering  of  an  iso- 
lated tract  under  2455,  R.S.,  should  be  re- 
jected. 

The  owner  of  less  than  fee  simple  inter- 
est in  contiguous  land  does  not  have  a 
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preference  right  to  purchase  an  isolated 
tract  of  public  land. 

John  C.  Shepherd,   GLO   09254   "LB",  A- 
B5523   (Mar.  16,  1949) 

Public  sale  application  rejected. 

An  application  for  the  public  sale  of  land 
chiefly  valuable  for  timber  production  and 
located  in  an  area  of  public  timber  land 
will  be  rejected. 

Bert   A.   and  Katherine  Phillips,    Sacra- 
mento 036511  "LD",  A-25654  (Apr.  5,  1949) 

An  application  for  public  sale  will  be 
rejected  where  the  disposal  of  the  land 
would  disrupt  livestock  operations  under 
existing  leases  and  a  sale  would  probably 
not  benefit  the  applicant. 
Fred  D.  Williams,  Pueblo  059141,  A-25667 
(Aug.  5, 1949) 

Public  Sale  Application. 

An  application  for  the  public  sale  of  land 
under  sec.  2455,  R.S.,  should  be  rejected 
where  part  of  the  land  applied  for  is  in- 
cluded in  a  power  site  reserve  and  the  re- 
maining area  is  not  an  isolated  tract  and 
does  not  adjoin  base  land  of  the  applicant. 

A  public  sale  application  for  land  in- 
cluded in  a  power  reserve  must  be  re- 
jected. It  cannot  be  suspended  during 
action  on  a  petition  for  its  restoration 
under  sec.  24  of  the  Federal  Power  Act. 
Earl  T.  Flinders,  Salt  Lake  070278,  A- 
25771    (Oct.    21,    1949) 

An  application  for  the  public  sale  of 
public  land  is  properly  rejected  where  it 
appears  that  the  land  is  valuable  as  a 
winter  refuge  for  elk. 
Edson  Rodney  McCanse,  Oregon  0620,  A- 
25703  (Nov.  10,  1949) 

An  application  for  the  public  sale  of  land 
should  be  rejected  where  sale  of  the  land 
would  close  a  stock  route  leading  to  the 
only  livestock  loading  station  in  the  area. 
Cornelius  B.  Wedel,  Blackfoot  056328,  A- 
25789   (May  16,  1950) 

Land  within  a  grazing  district  will  not 
be  offered  at  public  sale  where  the  land 
ownership  in  the  area  is  checkerboarded, 
and  the  exchange  of  such  land  for  privately 
owned  land  in  another  locality  would  aid 
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in  consolidating  the  administration  of  the 
grazing  district. 
Isadore  Bolten,  A-25887  (Aug.  4, 1950) 

Where  land  is  valuable  for  its  timber 
resources,  and  an  application  to  purchase 
the  timber  has  been  filed  by  a  lumber  com- 
pany and  an  application  for  the  public  sale 
of  land  has  been  filed  by  an  applicant  who 
wishes  to  use  the  land  for  grazing  pur- 
poses, the  latter  application  should  be  re- 
jected pending  the  disposition  of  the  ap- 
plication to  purchase  the  timber. 
Wolford  Brothers,  A-25886  (Aug.  4,  1950) 

The  Director  of  the  Bur.  of  Land  Man- 
agement has  the  authority  to  investigate 
the  qualifications  of  a  preference-right  ap- 
plicant for  land  offered  at  public  sale  as  an 
isolated  tract,  even  though  the  existence 
of  a  possible  lack  of  qualifications  is  called 
to  his  attention  by  evidence  which  is  of- 
fered for  the  first  time  on  appeal  which 
might  properly  have  been  dismissed. 
Lansing  D.  Teeple,  Great  Falls  085122,  A- 
25870  (Aug.  17,  1950) 

An  application  for  the  public  sale  of  an 
isolated  tract  will  be  rejected  where  the 
land  applied  for  is  chiefly  valuable  for  its 
timber  products  and  for  growing  timber. 
Ernest  Ferrario,  Sacramento  038849,  A- 
25908  (Aug.  18,  1950) 

The  Department's  decision  affirming  that 
of  the  Acting  Manager  of  the  Sacramento 
land  office  rejecting  Lowry's  public  sale 
application  on  the  ground  that  the  lands 
applied  for  are  withdrawn  for  classifica- 
tion by  E.O.  No.  5237,  Dec.  10,  1929. 
William  E.  Lowry,  Sacramento  045173,  A- 
26448  (Sept.  11,  1950) 

Where  two  noncontiguous  subdivisions 
of  public  land  are  offered  for  sale  as  iso- 
lated tracts  pursuant  to  the  application  of 
a  person  who  owns  land  adjoining  each 
tract,  it  is  proper  to  sell  both  tracts  to  the 
applicant  as  a  preference-right  claimant 
for  each  under  2455,  R.S.,  even  though 
other  owners  of  lands  adjoining  the  re- 
spective tracts  seek  to  assert  their  pref- 
erence rights  to  purchase  such  tracts. 
Joseph  Kountz,  Jr.,  George  W.  McKeown, 
Great  Falls  086621,  A-25910  (Nov.  8, 1950) 
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An  application  for  public  sale  will  be 
rejected  where  the  land  is  now  under  lease 
to  another  person  for  grazing  purposes  and 
the  sale  of  the  land  would  seriously  disrupt 
the  grazing  activities  of  the  lessee. 
William  B.  Andrew,  Spokane  020290,  A- 

25943  (Nov.  10,  1950) 

An  application  for  the  public  sale  of  an 
isolated  tract  will  be  rejected  where  the 
land  applied  for  is  chiefly  valuable  for  its 
timber  products  and  for  growing  timber. 
John  F.  Kessler,  Jr.,  Spokane  020159,  A- 

25944  (Nov.  10,  1950) 

Where  an  isolated  tract  consisting  of  two 
quarter-quarter  sections  is  offered  for  pub- 
lic sale  and  two  preference-right  claimants 
bid  for  the  tract,  each  claimant  should  be 
awarded  one  of  the  quarter-quarter  sec- 
tions pursuant  to  43  CFR  250.11(b)  (3). 
Edwin  Wheatcroft,  James  Crooks  Calk, 
Montana  01151,  A-26364  (May  2,  1952) 

An  application  for  the  public  sale  of  land 
is  properly  rejected  where  the  land  is 
chiefly  valuable  for  timber  products  and 
for  growing  timber,  and  where  the  land 
should  be  retained  in  public  ownership  for 
management  and  development  in  conjunc- 
tion with  the  sustained  yield  management 
and  development  of  other  public  domain 
timber  lands  in  the  area. 
Percy  E.  Whitten,  Sacramento  0JtSG2.),  A- 
26492  (Nov.  28,  1952) 

An  application  for  the  public  sale  of  a 
40-acre  isolated  tract  will  be  allowed  when 
the  only  conceivable  basis  for  retaining  it 
in  Federal  ownership  is  that  it  provides 
winter  forage  for  the  deer  in  the  area,  and 
it  appears  in  any  event  that  the  sale  of  so 
small  a  tract  would  have  no  appreciable 
effect  on  such  winter  forage. 
Jesse  E.  Tripp,  Blackfoot  0551M,  A-26423 
(Dec.  2,  1952) 

Where  a  classification  unfavorable  to 
public  sale  of  a  tract  under  the  second 
proviso  of  2455,  R.S.,  as  amended,  is  sup- 
ported by  evidence  in  the  record,  denial  of 
an  application  for  such  sale  will  be  af- 
firmed upon  appeal  to  the  head  of  the 
Department. 

A  departmental  decision  reversing  and 
remanding  a  decision  of  the  Bur.  of  Land 
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Management  on  the  ground  that  it  was 
unsupported  by  evidence  in  the  record 
does  not  prevent  the  Bureau  from  making  a 
second  decision  similar  to  the  first  if  it  is 
supported  by  new  evidence. 

The  jurisdiction  of  the  Secretary  of  the 
Interior  and  his  representatives  over  a 
tract  of  public  land  is  not  exhausted  by 
any  single  decision  with  respect  to  that 
land  so  long  as  the  land  remains  public. 
Walter  G.  Graham,  Cheyenne  075909,  A- 
26562  (Feb.  5,  1953) 

An  application  for  public  sale  was 
properly  rejected  where  the  land  applied 
for  is  potentially  highly  valuable  for 
recreational  uses,  and  where  public  access 
to  the  shore  line  may  be  obstructed  if  the 
land  is  not  retained  in  Federal  ownership. 
John  D.  Riley,  Washington  0474,  A-26696 
(May  20, 1953) 

An  application  for  public  sale  is  properly 
rejected  where  the  land  applied  for  is 
chiefly  valuable  for  its  timber  products 
and  for  growing  timber. 
Robert  D.  Pacheco,  Sacramento  045005,  A- 
26698  (July  21, 1953) 

Where  an  application  for  public  sale  of  a 
mountainous  tract  of  public  land  is 
amended  following  its  rejection  by  the 
Manager  to  include  subdivisions  not  under 
consideration  when  the  application  was 
rejected  and  to  exclude  other  subdivisions, 
and  the  evidence  in  the  record  is  incon- 
clusive to  show  whether  or  not  the  sale 
of  the  land  in  the  amended  application 
would  be  in  the  public  interest,  the  case 
will  be  remanded  to  the  Bur.  of  Land 
Management  for  further  consideration. 

James  L.  Mosher,  Denver  056200,  A-26757 
(Aug.  24, 1953) 

Public  Sale  Application  Rejected. 

An  application  for  public  sale  of  a  rough 
or  mountainous  tract  will  be  remanded  to 
the  Bur.  of  Land  Management  for  further 
consideration  where  the  evidence  in  the 
record  is  inconclusive  as  to  whether  or 
not  the  sale  would  be  in  the  public  interest. 

An  application  for  public  sale  of  rough 
or  mountainous  land  will  not  be  approved 
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where  it  would  cause  adjacent  public  land 
of  about  one  square  mile  in  area  to  become 
an  isolated  tract. 

Brock  Livestock  Company,  Buffalo  041519, 
A-26753  (Aug.  25, 1953) 

Public  Sale  Application  Rejected  in 
Part. 

A  public  sale  application  is  properly  re- 
jected where  the  land  applied  for  provides 
public  access  to  a  stream  which  is  valuable 
for  fishing  and  recreational  purposes,  and 
where  the  land  is  needed  as  a  resting  place 
for  sheep  being  trailed  to  the  White  River 
National  Forest. 

Robert  Oscar  Sewell,   Colorado   0354,  A- 
26699  (Sept.  29,  1953) 

An  application  for  the  public  sale  of  land 
based  on  its  isolated  character  should  be 
rejected  where  it  appears  that  the  land  is 
not  completely  surrounded  by  lands  held 
in  private  ownership. 

An  application  for  the  public  sale  of  land 
as  mountainous  or  too  rough  for  cultiva- 
tion should  be  rejected  where  the  tract  is 
almost  level,  even  though  its  soil  is  not 
suitable  for  cultivation. 
William  F.  Cramer,  Sacramento  042751,  A- 
26747  (Oct.  13,  1953) 

A  public  sale  application  is  properly  re- 
jected where  the  land  applied  for  provides 
public  access  to  a  stream  which  is  valu- 
able for  fishing,  the  land  is  suitable  for 
campsites  and  is  under  consideration  by 
the  State  for  use  as  a  roadside  park,  and 
the  land  is  needed  for  better  control  of  a 
winter  refuge  for  elk. 

James  F.   Paddock,  Montana  011501,  A- 
27044  (Dec.  20, 1954) 
AWARD  OF  LANDS 

Previous  decision  vacated.  Tracts  award- 
ed on  public  sale. 

John  Wilson  Carey  and  Joe  Hager,  Denver 
049745,  052262  "C",  A-23750  (Jan.  26, 1944) 

Award  of  land  on  public  sale.  Motion 
denied. 

Nels  E.  Smith  and  Thomas  E.  Livingston. 
A-23569  (Feb.  29, 1944) 
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Public  sale  award.  Appeal  from  the  Gen- 
eral Land  Office. 

Jesse  W.  Parrish,  Myrtle  Chaney,  A.  L. 
Parrish  and  Johnnie  Parrish,  GLO  08460 
"C",  A-24003  (June  5,  1945) 

Public  sale  award.  Appeal  from  the  Gen- 
eral Land  Office. 
James  Robert  Phillips  and  B.  T.  Huffman, 

GLO  08888  "(7",  A-24024  (June  26,  1945) 

Public  sale  awards.  Appeal  from  the 
General  Land  Office. 

Alma  E.  Stewart,  William  E.  and  Eelen  M. 
Howell,  Vincent  E.  Eunter,  Robert  31.  Ben- 
dix,  Spokane  019023  "C",  A-24021  (July  6, 
1945) 

Public  sale  awards.  Decision  of  the 
Commissioner  of  the  General  Land  Office 
affirmed. 

J.  Reimer  Espy,  Clarence  E.  Crowner,  Den- 
ver 052330,  053097  "C",  A-24066  (Aug.  21, 
1945) 

An  award  of  land  on  public  sale  will  be 
affirmed  where  the  award  is  based  on  the 
apportionment  of  the  land  between  two 
preference-right  claimants  in  relation  to 
their  proportionate  ownership  of  adjoining- 
lands,  and  there  appears  to  be  no  sub- 
stantial basis  for  modifying  apportion- 
ment. 

Where  an  isolated  tract  offered  at  public 
sale  contains  more  than  one  legal  subdivi- 
sion, and  claims  to  the  tract  are  asserted 
by  two  preference-right  bidders,  it  is  prop- 
er to  apportion  the  tract  by  legal  sub- 
divisions between  the  applicants. 
John  F.  Fredrickson,  A-26117  (Jan.  17, 
1951) 

Award  of  Public  Land  on  Sale. 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale,  and  two  preference-right  claimants 
bid  for  the  tract,  it  may  properly  be  award- 
ed to  the  qualified  preference-right  claim- 
ant who  applied  for  the  sale. 
S.  Arthur  Wilber,  Bruce  Baker,  Denver 
056491— Colo.  0779,  A-26228  (June  25, 
1951) 

A  partnership  which  owns  the  beneficial 
title  to  land  contiguous  to  an  isolated  tract 
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of  public  land    (legal  title  to  such   con- 
tiguous land  being  in  a  member  of  the 
partnership)  has  a  preference  right  to  pur- 
chase it. 

An  assertion  of  a  preference  right  is  to 
be  regarded  as  having  been  made  by  the 
applicant  for  the  sale  of  an  isolated  tract 
of  public  land  if  he  states  in  substance  that 
he  owns  land  contiguous  to  the  isolated 
tract  whose  sale  is  requested  by  him  and 
if  he  is  the  only  person  who  bids  at  the 
sale. 

Where  only  one  legal  subdivision  is  of- 
fered at  public  sale  as  an  isolated  tract, 
and  preference-right  claims  to  the  tract 
are  asserted  by  two  owners  of  contiguous 
lands,  one  of  them  being  the  person  who 
applied  for  the  sale  of  the  tract,  the  tract 
will  ordinarily  be  awarded  to  the  applicant 
for  the  sale. 

Hans  Ewoldt,   Ralph   E.   Albright,   BLM 
01279 %  A-26171  (Dec.  27, 1951) 

Where  an  isolated  tract  containing  two 
or  more  subdivisions  is  disposed  of  at  a 
public  sale,  and  two  or  more  owners  of  con- 
tiguous lands  assert  their  preference  rights 
to  purchase  the  tract,  it  is  the  ordinary 
rule,  prescribed  in  a  departmental  regula- 
tion, that  the  subdivisions  are  to  be  appor- 
tioned among  the  preference-right  claim- 
ants "so  as  to  equalize  as  nearly  as  possible 
the  tracts  they  should  be  permitted  to 
purchase." 

The  fact  that  one  preference-right  claim- 
ant owns  substantially  more  contiguous 
acreage  than  any  other  preference-right 
claimant  does  not,  ipso  facto,  take  the  case 
outside  the  ordinary  rule  that  two  or  more 
subdivisions  in  an  isolated  tract  are  to  be 
equally  apportioned,  as  far  as  possible, 
among  competing  preference-right  claim- 
ants. 

Where  the  subdivisions  in  an  isolated 
tract  that  is  to  be  apportioned  between 
two  preference-right  claimants  aggregate 
an  odd  number,  and  one  of  the  claimants 
applied  for  the  sale,  it  is  appropriate,  in 
applying  the  ordinary  rule  of  equal  ap- 
portionment as  far  as  possible,  to  allo- 
cate the  subdivisions  equally  between  the 
claimants  as  far  as  possible  and  then  allo- 
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cate  the  remaining  odd  subdivision  to  the 
claimant  who  applied  for  the  sale. 
Wayne  N.  Mason,  William  B.  Mason,  Utah 
01228,  Salt  Lake  City  068922,  A-26176  (Apr. 
2, 1952) 

Where  only  one  subdivision  of  land  was 
offered  for  public  sale,  it  was  properly 
awarded  to  the  owner  of  contiguous  land 
who  asserted  his  preference  right  to  pur- 
chase within  the  time  allowed  by  the  notice 
of  the  sale,  met  the  highest  bid  price,  and 
was  the  applicant  for  the  sale. 

When  an  owner  of  land  contiguous  to  an 
isolated  tract  offered  at  public  sale  his 
preference  right  to  purchase  the  tract 
within  the  30-day  period  allowed  for  th*» 
assertion  of  such  rights,  there  is  no  ob- 
ligation that  departmental  personnel  in- 
form other  contiguous  owners  that  one 
such  owner  has  qualified. 

The  holder  of  a  grazing  lease  on  public 
land  has  no  preference  right,  by  reason  of 
the  lease,  to  purchase  such  land  when  it  is 
offered  at  public  sale. 

Henry  Petz,  Wyoming  03263,  A-26787  (Oct 
22, 1953) 

BIDDING 

Failure  to  maintain  residence  on  a  town- 
site  preemption  claim  until  the  date  of 
final  proof  as  required  under  the  townsite 
statutes  compels  rejection  of  the  pre- 
emption proof.  Such  rejection  does  not  pre- 
vent the  claimant  from  bidding  on  the  lots 
at  the  public  sale,  or,  as  authorized  by  the 
applicable  circular,  to  remove  buildings 
thereon  which  the  claimant  owns. 
Geraldine  Lang,  Sacramento  035034  "K", 
A-24541  (Sept.  2,  1947) 

An  application  for  a  classification  of 
land  as  available  for  disposition  at  a  pri- 
vate sale  is  properly  rejected  where  it 
would  be  more  advantageous  to  the  U.S. 
to  sell  at  public  sale  to  the  highest  bidder. 
Anphin  A.  Buggeq,  Spokane  019619  "K", 
A-24707   (Aug.  3,  1948) 

High  bidder  at  public  sale  of  land  in- 
cluded in  a  grazing  lease  is  required  either 
to  agree  with  the  grazing  lessee  upon  com- 
pensation to  be  paid  for  any  injury  caused 
to  the  lessee's  grazing  operations  by  rea- 
son of  the  loss  of  the  leased  land  from 
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the  leasehold  or,  in  the  event  the  parties 
are  unable  to  reach  an  agreement,  to  indi- 
cate his  willingness  to  make  such  compen- 
sation in  an  amount  to  be  fixed  by  the 
Director  of  the  Bur.  of  Land  Management. 
Where  the  Geological  Survey  has  re- 
ported that  the  land  involved  is  without 
value  for  minerals,  the  high  bidder  at  a 
public  sale  will  not  be  required  to  consent 
to  a  mineral  reservation  to  the  U.S.  despite 
the  pendency  of  an  application  for  a  pros- 
pecting permit  covering  the  land. 
Thomas  H.  Reddington,  Cheyenne  071156 
"L£",  A-25439  (Aug.  9,  1948) 

The  Secretary  of  the  Interior  can  act  on 
his  own  initiative  in  deciding  to  offer  an 
isolated  or  disconnected  tract  for  public 
sale. 

Where  the  cancellation  of  a  grazing  lease 
is  ordered  because  the  land  included  in  the 
lease  has  been  classified  as  suitable  for 
public  sale  pursuant  to  an  application  for 
the  public  sale  of  the  land,  and  the  public 
sale  applicant  subsequently  withdraws  his 
application,  consideration  will  be  given 
to  the  question  whether,  in  view  of  such 
withdrawal,  there  is  any  substantial  inter- 
est in  bidding  for  the  land  if  it  should  be 
offered  for  public  sale. 
Fred  E.  Shafer,  Bismarck  02492Jh  BLM 
I,  A-26525  (Aug.  22,  1952) 


When  any  evidence  appears  in  a  proceed- 
ings for  a  public  sale  under  43  U.S.C.A. 
1171,  as  amended,  which  indicates  that 
prior  to  the  sale  the  interested  parties,  or 
some  of  them,  may  have  arrived  at  or  at- 
tempted to  arrive  at  an  agreement  not  to 
bid  against  each  other,  doubt  is  cast  upon 
the  validity  of  the  proceedings  and  it  is 
necessary  to  vacate  the  sale. 

Under  the  conditions  indicated  if  the 
evidence  is  clear  and  convincing  a  sale  will 
be  permanently  vacated,  but  where  the  evi- 
dence is  conflicting  and  in  doubt  a  sale  may 
be  conditionally  vacated  to  resolve  the 
doubt. 

Since  the  evidence  in  this  case  is  con- 
flicting and  in  doubt  the  sale  had  herein 
will  stand  vacated  unless,  within  the  time 
allowed  therefor,  all  the  interested  parties 
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satisfy  the  Bureau  that  no  agreement  was 
made  or  attempted  prior  to  the  sale. 
Emery  E.  and  Beulah  M.  Arbaney  Joseph 
v.  Bershehyi,  et  al.,  Robert  0.  Sewell,  Chas. 
O'Brien,  Leroy  A.  Shannon,  Colorado  02116, 
A-26942  (Dec.  16, 1953) 

CLASSIFICATION 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Appeal  from  the  General  Land  Office. 
Lands  with  sandy  soil  of  little  vegetal  con- 
tent and  low  productivity  are  unsuitable 
for  cultivation  and  homestead  entry  and 
have  greater  value  for  grazing  and  timber 
uses. 

Since  the  tracts  sought  cannot  be  use- 
fully administered  by  the  Govt,  neighbor- 
ing public  lands  being  too  few  to  make 
joint  administration  feasible,  there  is  no 
objection  to  their  disposal  by  a  means,  such 
as  public  sale,  which  does  not  require  cul- 
tivation and  residence. 

Harry  C.  Taylor,  GLO  09967  "C",  A-24411 
(Sept.  30, 1946) 

Application  to  Purchase  Rejected. 

Abandoned  military  reservation  land 
may  be  sold  at  private  sale  or  under  sec. 
14,  Taylor  Grazing  Act,  depending  on  cir- 
cumstances, and  the  Secretary  may  clas- 
sify the  land  for  disposal  at  either  private 
or  public  sale,  as  the  circumstances  war- 
rant. 

Sverre  Nordland,  Albert  J.  Brooks,  Spo- 
kane 019324  "K",  A-24530  (Feb.  3,  1947) 

1.  Land  need  not  be  cultivable  to  merit 
classification  for  5-acre  tracts. 

2.  Land  suitable  for  5-acre  tracts  not 
offered  at  public  sale. 

Joseph  Frank,  Great  Falls  085778  "C",  A- 
24543  (May  2, 1947) 

Application  to  purchase  small  tract  re- 
jected because  there  were  no  regulations 
authorizing  such  a  sale. 

Appeal  filed.  Since  the  date  of  the  ap- 
peal, the  regulations  have  been  amended 
to  provide  for  the  purchase  of  such  tracts 
in  the  circumstances  and  under  the  condi- 
tions specified  in  the  amended  regulations. 
Merritt  W.  Boyer,  Los  Angeles  054904 
"C",  A-24516  (July  2, 1947) 
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An  applicant  for  public  sale  of  land  on 
which  his  previous  homestead  entry  had 
been  canceled  24  years  ago  has  no  prefer- 
ence right  over  other  applicants  thereby, 
nor  may  the  land  be  sold  under  the  public 
sale  statute  if  it  is  classifiable  as  more 
suitable  for  disposition  under  the  Small 
Tract  Act. 

Charles  H.  Abels,  Phoenix  082544  "0".  A- 
24639  (July  28, 1947) 

A  classification  by  the  Bur.  of  Land 
Management  that  a  certain  40-acre  tract  is 
more  suitable  for  public  sale  than  for 
homestead  entry  was  not  improper,  on  the 
basis  of  the  facts  shown  by  the  record. 
Margaret  A.  Shiels  and  A.  M.  <C-  /).  B.  Kib- 
ler,  Inc.,  BLM  010942,  012917,  A-25200 
(Apr.  5, 1948) 

Application    for    public     sale     rejected 
where  the  lands  are  more  suitable  for  small 
tract  purposes  or  for  a  private  exchange. 
Lelia  Eastman,  Los  Angeles  069513,  064584 
"LD",  A-25574  (Dec.  31,  1948) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  indemnity 
selection,  the  primary  factor,  but  not  the 
only  factor,  is  whether  any  Federal  inter- 
est makes  a  negative  determination  advis- 
able. The  effect  of  the  allowance  of  the  se- 
lection upon  the  pattern  of  land  use  in  the 
area  and  upon  the  use  of  adjoining  land 
by  the  owners  of  such  lands  may  also  be 
considered. 

A  State  application  to  have  the  land 
classified  as  proper  for  State  indemnity 
selection  should  not  be  rejected  merely  be- 
cause of  a  vague  assertion  that  the  allow- 
ance of  the  application  would  interfere  in 
some  manner  with  the  rights  of  the  owners 
of  some  land  adjoining  the  tract  and  would 
deprive  such  owners  of  the  opportunity 
of  having  the  tract  offered  for  public  sale. 
State  of  California,  Sacramento  040096, 
A-26141  (Apr.  20, 1951) 

Where  land  is  best  suited  and  primarily 
valuable  for  use  as  small  tracts,  an  appli- 
cation requesting  that  it  be  offered  at  pub- 
lic sale  as  an  isolated  tract  will  be  re- 
jected. 

Bentley  McMullin,  Colorado  0801,  A-26326 
(Feb.  20,1952) 


PUBLIC  SALES— Continued 
CLASSIFICATION— Continued 

Under  the  Department's  regulations  an 
offer  of  public  lands  for  sale  as  isolated 
tracts  can  be  canceled  at  any  time  prior 
to  the  issuance  of  a  final  certificate  to 
the  buyer. 

An  offer  of  land  for  public  sale  is  prop- 
erly canceled  where  the  land  and  the  tim- 
ber resources  on  the  land  are  found  to  be 
worth  considerably  more  than  the  valua- 
tions stated  in  the  offer  for  sale,  the  re- 
tention of  the  land  in  public  ownership  is 
necessary  in  the  interests  of  proper  land 
and  resources  management,  and  the  with- 
holding of  the  land  from  sale  will  not  ap- 
preciably adversely  affect  timber  opera- 
lions  of  the  applicant  for  sale  or  impair 
the  local  economy. 

Frank  B.  Powell  Lumber  Co.,  Inc.,  BLM 
018656,  021151,  A-26461  (Apr.  23,  1952) 

Public  Sale  Application  Rejected. 

The  Department's  decision  affirming  that 
of  the  Acting  Manager  of  the  Sacramento 
land  office  rejecting  Lowry's  public  sale 
application  on  the  ground  that  the  lands 
applied  Cor  are  withdrawn  for  classifica- 
tion by  E.O.  No.  5237,  Dec.  10,  1929. 
William  K.  Lowry,  Sacramento  045173,  A- 
26448  (Sept  11, 1952) 

An  application  for  the  public  sale  of  an 
isolated  trad  will  be  rejected  where  the 
land  applied  for  is  valuable  as  a  wildlife 
habitat  and  for  public  recreational  uses. 
E.  Lowell  i/Ww  ///,  Idaho  01878,  A-26565 
(Jan.15,  1953) 

Where  a  classification  unfavorable  to 
public  sale  of  a  tract  under  the  second  pro- 
viso of  2455,  U.S.,  as  amended,  is  sup- 
ported by  evidence  in  the  record,  denial  of 
an  application  for  such  sale  will  be  af- 
firmed upon  appeal  to  the  head  of  the  De- 
partment. 

A  departmental  decision  reversing  and 
remanding  a  decision  of  the  Bur.  of  Land 
Management  on  the  ground  that  it  was 
unsupported  by  evidence  in  the  record  does 
not  prevent  the  Bureau  from  making  a 
second  decision  similar  to  the  first  if  it  is 
supported  by  new  evidence. 

The  jurisdiction  of  the  Secretary  of  the 
Interior  and  his  representatives  over  a 
tract  of  public  land  is  not  exhausted  by 
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any  single  decision  with  respect  to  that 
land  so  long  as  the  land  remains  public. 
Walter  G.  Graham,  Cheyenne  075909,  A- 
26562  (Feb.  5, 1953) 

An  application  for  public  sale  was  prop- 
erly rejected  where  the  land  applied  for  is 
potentially  highly  valuable  for  recreational 
uses,  and  where  public  access  to  the  shore 
line  may  be  obstructed  if  the  land  is  not 
retained  in  Federal  ownership. 
John  D.  Riley,  Washington  0474,  A-26696 
(May  20,  1953) 

It  is  proper  to  refuse  to  classify  a  tract 
of  revested  Oregon  and  California  Railroad 
grant  lands  for  public  sale  where  the  tract 
contains  a  growth  of  timber  of  great  value, 
where  only  a  few  acres  of  the  tract  could 
be  cultivated  without  danger  of  soil  ero- 
sion, where  the  value  of  any  agricultural 
crop  grown  on  the  tract  would  be  marginal, 
and  where  settlement  on  the  tract  would 
increase  the  fire  hazard. 
Amery  A.  and  Maurice  E.  Morgan,  Oregon 
01512,  A-26677  (June  1, 1953) 

Public  Sale  Application  Rejected. 

An  application  for  public  sale  of  a  rough 
or  mountainous  tract  will  be  remanded  to 
the  Bur.  of  Land  Management  for  further 
consideration  where  the  evidence  in  the 
record  is  inconclusive  as  to  whether  or  not 
the  sale  would  be  in  the  public  interest. 

An  application  for  public  sale  of  rough 
or  mountainous  land  will  not  be  approved 
where  it  would  cause  adjacent  public  land 
of  about  one  square  mile  in  area  to  become 
an  isolated  tract. 

Brock  Livestock  Company,  Buffalo  041519, 
A-26753  (Aug.  25, 1953) 

Public  Sale  Application  Rejected  in  Part. 

A  public  sale  application  is  properly  re- 
jected where  the  land  applied  for  provides 
public  access  to  a  stream  which  is  valuable 
for  fishing  and  recreational  purposes,  and 
where  the  land  is  needed  as  a  resting  place 
for  sheep  being  trailed  to  the  White  River 
National  Forest. 

Rooert  Oscar  Sewell,   Colorado  0354,  A- 
26699  (Sept.  29,  1953) 

Where  a  tract  of  public  land  proposed 
for   public    sale   is    almost   entirely    sur- 
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rounded  by  patented  lands  of  an  applicant, 
and  is  held  by  the  applicant  as  part  of 
his  grazing  allotment,  it  is  proper  to  dis- 
pose of  the  land  as  mountainous  or  too 
rough  for  cultivation,  if  upon  examination 
the  land  is  found  to  be  suitable  for  such 
classification. 

It  is  proper  to  reject  an  application  for 
the  public  sale  of  a  tract  of  public  land 
when  such  sale  would  disrupt  the  estab- 
lished range  use  in  the  area. 
Jess  W.  Corn,  Las  Cruces  064397,  A-26814 
(Feb.  8,  1954) 

Where  land  is  best  suited  and  primarily 
valuable  for  use  as  small  tracts,  an  ap- 
plication requesting  that  it  be  offered  at 
public  sale  as  an  isolated  tract  will  be 
rejected. 

Edwin  L.  Feo,  et  al.,  Los  Angeles  081875, 
A-26425  (Mar.  24,  1954) 

Under  the  Department's  regulations  a 
classification  of  a  tract  of  land  as  suitable 
for  public  sale  may  be  revoked  at  any  time 
prior  to  the  issuance  of  a  final  certificate  to 
a  purchaser. 

Where  a  tract  of  land  was  classified  as 
suitable  for  public  sale  upon  the  basis  of  a 
record  which  did  not  indicate  the  intense 
small  tract  interest  in  the  area,  it  is  prop- 
er to  reclassify  the  land  as  suitable  for  dis- 
position as  small  tracts. 

A  tract  of  land  which  is  covered  by 
drifting  sand  dunes  and  the  major  portion 
of  which  is  traversed  by  a  wash  which  is 
subject  to  flash  floods  is  not  suitable  for 
disposition  as  small  tracts,  but  is  properly 
classified  as  suitable  for  disposition  at 
public  sale  as  a  tract  too  rough  for  cultiva- 
tion. 

Franklin  P.  Butts,  Los  Angeles  079743,  A- 
26801  (Supp.)    (Nov.  15,  1954) 

A  public  sale  application  is  properly  re- 
jected where  the  land  applied  for  provides 
public  access  to  a  stream  which  is  valuable 
for  fishing,  the  land  is  suitable  for  camp- 
sites and  is  under  consideration  by  the 
State  for  use  as  a  roadside  park,  and  the 
land  is  needed  for  better  control  of  a  winter 
refuge  for  elk. 

James  F.  Paddock,  Montana  011501,  A- 
27044  (Dec.  20,  1954) 
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Legal  objection  to  adopting  the  conclu- 
sion that  the  land  involved  in  the  conflict- 
ing isolated  tract  applications  of  Archie 
Sanf  ord  and  Oscar  T.  Annis,  should  not  be 
sold.  Memorandum  for  the  Assistant  Secre- 
tary by  Price,  sgd.  by  Gardner. 
Archie  Sanf  ord  and  Oscar  T.  Annis, 
Cheyenne  06U57,066Jf31,A-23U8  (July  L5, 

1943) 

Division  of  land  offered  at  public  sale. 
Appeal  from  the  General  Land  Office.  Re- 
manded by  Price. 

John  Wilson  Carey  and  Joe  Eager,  Denver 
049745,  052262  "C",  A-23566  (Aug.  14. 
1943) 

Isolated  tract  application  rejected.  Ap- 
peal from  the  General  Land  Office.  Re- 
manded. 

William  E.  Reran,  Buffalo  036828  "C",  A- 
23561   (Sept.  30,  1943) 

Homestead  application  rejected.  Affirmed 
and  sgd.  Asst.  Secretary. 
John  E.  Mathias,  QLO  09077  "C",  A-23720 
(Nov.  18,  1943) 

Appeal  from  decision  of  GLO  rejecting 
isolated  tract  application.  Affirmc>!. 
Orrin  L.  Standage,  Phoenix  080047  "C",  A- 
23560  (Dec.  29, 1943) 

Appeal  from  the  decision  of  the  Com- 
missioner of  the  General  Land  Office  reject- 
ing the  application  for  the  public  sale  as 
isolated  tracts,  land  in  Wyoming. 
Roy  Montgomery,  Buffalo  037107  "C",  A- 
23839  (July  25, 1944) 

Public  Sale  Application  Rejected.  Ap- 
peal from  GLO. 

Mrs.  Hazel  P.  Lott,  Denver  051661  "C", 
A-23850(Aug.8,1944) 

Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office,  dated 
March  28,  1944.  Public  Sale  Application 
Rejected. 

Walter  G.  Graham,  Cheyenne  066075  "C", 
A-23895  (Aug.  31,  1944) 

Homestead  application  held  for  rejec- 
tion. Affirmed  by  Boester. 
James  C.  W.  Sims,  Sacramento  084933,  A- 
23905  (Aug.  31, 1944) 
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Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Caesar  Robert  Sebastian,  Santa  Fe  076707 
"C",  A-23857  (Sept.  25,  1944) 

Applicant  has  appealed  from  a  decision 
of  the  Commissioner  of  GLO  which  held  the 
public  sale  application  for  rejection.  The 
Commissioner  found  that  the  sale  would 
be  contrary  to  the  public  interest  and  the 
Grazing  Service  advised  that  sale  of  the 
lands  would  interfere  with  the  adminis- 
tration of  the  Grazing  District. 

A  supplemental  report  made  by  the 
Grazing  Service  shows  that  the  tracts  are 
at  present  in  the  grazing  allotment  of 
James  MoMasters  and  are  fenced  in  with 
appellant's  contiguous  lands,  which  also 
McMasters  uses  under  lease  from  Mrs. 
Brooks.  It  further  states  that  the  carrying 
capacity  of  the  tracts  is  insufficient  to  justi- 
fy construction  of  throe-fourths  of  a  mile 
of  fencing  and  if  the  tracts  are  fenced  out 
they  will  be  practically  useless  to  Mc- 
Masters  or  any  other  allottee  since  they  are 
without  water.  They  can  be  of  service  only 
to  one  who  controls  the  property  containing 
the  water.  It  is  concluded  that  the  high- 
est use  of  these  tracts  appears  to  be  for 
grazing  purposes  in  connection  with  appel- 
lant's lands,  with  which  they  are  now 
fenced. 

Christina  M.  Brooks,  Great  Falls  083718 
"C",  A-23864  (Sept.  30,  1944) 

Public  sale  of  isolated  tract. 
James    L.    McCreath,    Vera    Lowe,    GLO 
09095  "C",  A-23942  (Oct.  13,  1944) 

Division  of  land  offered  for  sale  at  public 
auction.  Motion  for  Rehearing.  Denied. 
Archie  Sanford  &  Oscar  T.  Annis,  Chey- 
enne 064457,  066431  "K",  A-23448  (Nov.  14, 
1944) 

Homestead  application  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
Martin  J.  Henkel,  GLO  09804  "O",  A-23896 
(Mar.  19, 1945) 

Isolated  tract  application  held  for  re- 
jection. Appeal  from  the  General  Land 
Office. 

Albert  W.  Hurt,  GLO  09409  "C",  A-23934 
(May  15,  1945) 
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Public  sale  application  rejected.  Motion 
for  rehearing. 

Dorothy  G.  Sternberg,  Denver  051133  "G", 
A-24044  (Oct.  24,  1945) 

Isolated  tract  application  held  for  re- 
jection. Motion  for  rehearing. 
Albert  W.  Hurt,  GLO  09409  "C",  A-23934 
(Jan.  3,  1946) 

Isolated  Tract  Application  Rejected. 

Application  of  Daniel  W.  Eckerman  for 
public  sale  of  an  isolated  tract  was  re- 
jected because  grazing  was  not  allowed 
in  Elsinore  and  the  tract  was  not 
suitable  for  cultivation. 

The  applicant  demonstrated  successfully 
that  it  was  outside  the  limits  of  Elsinore 
and  reexamination  of  the  tract  showed  it 
to  be  of  such  little  value  that  the  public  in- 
terest would  not  be  served  by  its  retention. 
Daniel  W.  Eckerman,  Los  Angeles  05J\603, 
A-23543  (Feb.  8, 1946) 

The  Rules  of  Practice  require  that  any 
motion  must  state  concisely  the  grounds 
upon  which  the  motion  is  based,  must  pre- 
sent some  vital  information  not  before  con- 
sidered, or  show  that  the  decision  in  ques- 
tion is  contrary  to  law.  This  motion  does 
not  conform  to  any  of  these  regulations  and 
therefore  must  be  denied. 
Tollef  Iverson,  Jens  J.  Range,  GLO  09395, 
A-24130  (Feb.  8, 1946) 

Preference—right  claim  rejected.  Award. 
Appeal  from  the  General  Land  Office. 
Louis  Olson,  Raymond  J.  Wagner,  Billings 
038623,    039632    "C",    A-24143    (Feb.    18, 
1946) 

Public  sale  application  rejected.  Appeal 
from  the  General  Land  Office. 
Francis  F.  Wilson,  Alice  W.  Wilson,  Sacra- 
mento 0361 U  "C",  A-24231  (Feb.  26,  1946) 

Application  for  public  sale  held  for  re- 
jection. Appeal  from  the  General  Land  Of- 
fice. 

William  R.  Millard,  Spokane  019178  "C", 
A-24140  (Feb.  27, 1946) 

Public  sale  application  held  for  rejec- 
tion. Appeal  from  the  General  Land 
Office. 

Michael  J.  Bodner,  Great  Falls  085397,  A- 
24115  (Feb.  28, 1946) 
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ISOLATED  TRACTS— Continued 
Application  for  public  sale  held  for  re- 
jection.  Appeal   from   the   General  Land 
Office. 

Erbie    Bruton    Nevin,    GLO    010032    "C", 
A-24181  (Mar.  8, 1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  tracts  awarded. 

Isolated  tract  of  land  consisting  of  two 
subdivisions  offered  for  public  sale — two 
bidders,  one  owning  land  contiguous  to  only 
one  of  the  subdivisions  and  the  other  own- 
ing land  contiguous  to  both  subdivisions, 
have  made  identical  bids,  filed  preference 
claims  *  *  *. 

Steve    Black,    James    Barkley,    Spokane 
019075,  A-24186  (Apr.  9,  1946) 

Timber  and  stone  application  held  for 
rejection. 

1.  Applications  filed  under  the  Timber 
and  Stone  Law  are  subject  to  provisions  of 
sec.  7,  Taylor  Grazing  Act. 

2.  In  this  instance,  sale  of  isolated  tract 
of  timber  under  Isolated  Tract  Act  is  pref- 
erable to  sale  under  Timber  and  Stone  Law. 
Paul  F.  LaPoint,  GLO  09386  "0",  A-24287 
(May  2,  1946) 

Where  part  of  a  minimum  legal  sub- 
division of  public  lands  is  withdrawn,  no 
part  of  the  legal  subdivision  may  be  sold 
or  disposed  of. 

A  segregative  survey  will  not  be  ordered 
where  the  applicant  probably  will  not  be 
interested  in  securing  that  portion  of  the 
lands  which  would  thereby  be  made  avail- 
able for  sale. 

Application  for  public  sale  denied. 
Donald  S.  White,  GLO  09932  "(7",  A-24303 
(June  18,  1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  application  rejected. 

Not  in  public  interest  to  sell,  as  isolated 
tract,  land  which  is  needed  for  watershed 
protection  and  possible  incorporation  in  a 
national  forest. 

Louis  Ralph  Morris,   Sacramento   036007 
"C",  A-24356  (July  15,  1946) 

Appeal  from  Bureau  of  Land  Manage- 
ment. 

1.  Govt,  not  bound  by  erroneous  advice  of 
employees  acting  outside  scope  of  au- 
thority. 
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2  E  O.  No.  6964  is  valid  and  applies  to 
lands  in  abandoned  military  reservations. 

3  Land  in  abandoned  military  reserva- 
tions is  subject  to  disposal  under  the  Tay- 
lor Grazing  Act. 

Henry  W.  Parrott,  Spokane  019355  "K",  A- 
24363  (Aug.  19,  1946) 

Application  for  public  sale  of  isolated 
tract  held  for  rejection.  Appeal  from  the 
General  Land  Office. 

Where  there  is  no  definite  public  land 
program  contemplated  over  lands  which 
may  be  efficiently  administered  by  adjoin- 
ing landowner,  it  is  not  against  public  in- 
terest to  offer  the  land  for  public  sale 
as  isolated  tract. 

Floyd  demons,  GLO  010386  "C",  A-24371 
(Sept.  12, 1946) 

Application  for  public  sale  held  for  re- 
jection. Appeal  from  the  General  Land 
Office. 

Where  isolated  tracts  now  being  grazed 
lie  in  a  precipitation  belt  of  not  more  than 
18  inches,  have  only  a  thin  sandy  loam  top- 
soil  over  fine  gravel,  and  are  subject  to 
wind  and  rain  erosion  if  cultivated,  they 
are  more  suitable  for  grazing  than  for 
wheat  farming  and  will  not  be  offered  at 
public  sale  but  will  be  retained  in  Govt, 
ownership  for  administration  with  nearby 
public  domain  for  grazing  uses. 
William  W.  Johnson,  Sacramento  035904 
"C",  A-24347  (Sept.  23,  1946) 

Isolated  Tract. 

Application  under  second  proviso  of  43 
U.S.C.  1171  may  not  be  rejected  on  the 
ground  that  the  land  is  isolated.  How- 
ever, sale  under  that  provision  is  discretion- 
ary. Fact  that  remaining  tract  of  public 
land  will  be  too  small  for  an  efficient  ad- 
ministration may  be  taken  into  considera- 
tion in  exercising  the  discretion. 
Ether  L.  Marley,  Blackfoot  054690,  A-24289 
(Oct.  4, 1946) 

Application  for  Sale  of  Isolated  Tract 
Rejected. 

The  Department  of  the  Interior  has  au- 
thority to  determine  what  are  public  lands 
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and  to  correct  the  surveys  by  including 
public  lands  omitted  from  earlier  surveys. 
O.  0.  Cooper,  Feather  River  Pine  Mills, 
Sacramento  036123,  A-24208  (Oct.  28, 
1946) 

Public  sale  application  rejected.  Ap- 
peal from  the  General  Land  Office. 

Public  sale  application  which  sought 
lands  for  grazing  purposes,  denied  because 
lands  classified  as  suitable  for  homesites 
under  small  tract  laws. 
James  G.  Dungan,  Spokane  019552  "(7",  A- 
24384  (Dec.  11, 1946) 

Appeal  from  the  General  Land  Office. 
Public  sale  applications  rejected. 

Public  sale  application  denied  where 
tracts,  even  though  isolated,  are  needed 
by  existing  operator  for  continuance  of 
his  grazing  operations. 
Josephine  K.  Steivart,  Phoenix  081542, 
081541  "C",  A-24368  (Dec.  19,  1946) 

Motion  for  rehearing.  Public  sale  appli- 
cation denied. 

Application  for  an  isolated  tract  sale  was 
properly  rejected  where  land  was  in  recla- 
mation withdrawal  even  though  part  of  the 
land  is  no  longer  needed  for  reclamation 
purposes  and  is  ordered  restored  to  entry. 
Harvey  J.  Brown,  Las  Cruces  063530  "C", 
A-24114  (Dec.  20,  1946) 

Edward  A.  Lawlor,  Jr.,  appealed  from  an 
award  of  June  14,  1946,  by  the  Acting  As- 
sistant Commissioner,  GLO,  which  divided 
between  Lawlor  and  Schnitzmeier  as  pref- 
erence-right applicants  the  seven  forties  of 
an  isolated  tract  which  had  been  offered 
at  public  sale  at  the  request  of  Schnitz- 
meier and  for  which  Lawlor  had  been  the 
highest  bidder. 

The  tract  in  question  consists  of  280 
acres.  The  award  gave  to  Schnitzmeier  160 
acres  and  to  Lawlor  120  acres.  Lawlor  ob- 
jects to  this  division  stating  that  the  forties 
awarded  to  him  are  of  low  value,  contain- 
ing no  water.  He  considers  he  should  at 
least  have  access  to  the  water. 

The  dam  affording  the  water  desired 
by  Lawlor  has  been  and  is  being  main- 
tained by  Schnitzmeier.  It  seems  only  equi- 
table therefore  that  Schnitzmeier  should 
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have  the  advantages  which  the  water  con- 
served by  him  can  provide. 
John  Schnltzmeier,  Edward  A.  Lawlor,  Jr., 
Great  Falls  085633,  0S6215,  A-24387  (Dec. 
31,  1946) 

Application  to  Purchase  Rejected. 

Abandoned  military  reservation  land 
may  be  sold  at  private  sale  or  under  sec. 
14,  Taylor  Grazing  Act,  depending  on  cir- 
cumstances, and  the  Secretary  may  classify 
the  land  for  disposal  at  either  private  or 
public  sale,  as  the  circumstances  warrant. 
Sverre  Nordland,  Albert  J.  Brooks,  Spo- 
kane 019324  "K",  A-24530  (Feb.  3,  1947) 

1.  Govt,  not  bound  by  erroneous  advice 
of  employees  acting  outside  scope  of  au- 
thority. 

2.  E.O.  No.  6964  is  valid  and  applies  to 
lands  in  abandoned  military  reservations. 

3.  Land  in  abandoned  military  reserva- 
tions is  subject  to  disposal  under  the  Taylor 
Grazing  Act. 

Henry  W.  Parrott,  Spokane  019355  "JT",  A- 
24363  (Apr.  9,  1947) 

Petition  for  Renewal  of  Grazing  Lease 
Denied. 

The  lease  for  which  Archuleta  seeks  re- 
newal contains  the  following  clause : 

"*  *  *  if  at  the  end  of  said  period  (2 
years)  it  shall  be  determined  that  a  new 
lease  should  be  granted,  the  lessee  herein 
will  be  accorded  a  preference  right  thereto 
upon  such  terms  and  for  such  duration  as 
may  be  fixed  by  the  lessor." 

The  Department  held  that  this  clause 
confers  upon  the  lessee  a  contractual  right 
of  renewal,  subject  to  appropriate  change 
in  terms,  if  there  is  to  be  a  further  leasing 
of  the  lands  involved  for  grazing  purposes 
upon  the  termination  of  the  initial  lease. 
It  does  not  appear  that  the  lands  should 
be  leased.  The  lands  are  isolated. 

It  is  in  the  public  interest  that  the  lands 
be  sold  at  public  sale  rather  than  leased. 
Carlos  B.  Archuleta,  Santa  Fe  076564  M&\ 
A-24209  (June  3, 1947) 

Private  Exchange  Application  Rejected. 

In  a  decision  of  July  23, 1946,  the  Depart- 
ment affirmed  a  decision  of  GLO  which  re- 
jected the  above  application.  Because  of 
numerous    applications    which    had    been 
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filed  by  others  to  acquire  portions  of  the 
selected  lands,  and  because  of  the  location, 
topography,  soil,  water  and  climatic  con- 
ditions of  the  selected  lands,  as  compared 
with  the  offered  lands,  the  Department  con- 
cluded that  the  selected  lands  had  a  higher 
value  than  the  offered  lands.  In  addition, 
it  was  concluded  that  it  would  be  prefer- 
able in  the  public  interest  to  classify  the  se- 
lected lands  for  disposition  under  the  act 
of  June  1, 1938,  rather  than  for  disposition 
in  a  private  exchange. 

In  consequence  of  the  motion  filed,  the 
Department  has  reappraised  the  value  of 
the  selected  lands. 

In  determining  the  proper  mode  of  dis- 
position of  the  land,  some  doubt  arises  as 
to  the  weight  to  be  accorded  to  the 
existence  of  the  applications  which  were 
filed  under  the  act  of  June  1,  1938.  It 
further  appears,  however,  that  they  have  a 
high  current  value  for  agricultural  pur- 
poses, and  that  their  retention  in  Federal 
ownership  serves  no  governmental  or  other 
public  purpose  or  interest.  In  the  cir- 
cumstances, therefore,  the  Bur.  of  Land 
Management  will  offer  them  for  sale  at 
public  auction. 

David  B.  Morgan,  Phoenix  080685,  081438, 
079627  "K",  A-24365  (July  29,  1947) 

BLM  rejected  the  above  application  to 
make  a  desert  land  entry  on  the  ground 
that  the  area  is  being  developed  under 
the  small  tract  program. 

Applicant  appealed  stating  that  the  land 
is  well  adapted  to  reclamation  and  its  soil 
is  fertile  and  underground  water  is 
available. 

The  soil  is  fertile  and  readily  reclaim- 
able  as  the  surrounding  lands  are  in  cul- 
tivation producing  rich  crops  of  produce 
and  citrus  fruits.  But  this  does  not  require 
that  the  lands  be  disposed  of  under  the 
desert  land  laws. 

It  appears  that  the  public  interest  would 
be  best  served  by  offering  this  isolated 
tract  at  public  sale  under  the  provisions 
of  sec.  14  of  the  Taylor  Grazing  Act. 
Gerald  Barbee  Wilbanks,  Phoenix  081438, 
A-24550  (July  29, 1947) 

Applicant  appealed  from  a  decision  of 
the  General  Land  Office  which  rejected  his 
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application  to  purchase  at  public  sale  of 
certain  land  in  Wyoming,  in  Grazing  Dis- 
trict No.  3. 

Application  states  that  he  and  his  prede- 
cessors have  had  this  tract  fenced  and  have 
used  it  for  grazing  purposes  for  many  years 
and  that  its  location  along  the  Platte  River 
is  necessary  to  his  grazing  operations.  He 
denies  that  the  land  is  suitable  for  recrea- 
tional purposes  and  asserts  that  other  areas 
in  the  vicinity  are  available  to  sportsmen. 

In  view  of  the  applicant's  assertions  on 
the  appeal,  an  additional  field  examination 
has  been  made.  The  tract  is  clearly  valu- 
able for  grazing  purposes. 

It  appears,  however,  that  the  land  is  also 
valuable  for  recreational  purposes,  espe- 
cially for  fishing.  It  is  not  necessary  to 
decide  whether  the  land  is  more  valuable 
for  grazing  than  for  recreational  purposes. 
Applicant  may  continue  to  have  the  grazing 
use  of  this  land  under  his  permit  while 
others  have  the  recreational  use  of  this 
tract.  Both  interests  may  thus  be  served 
and  the  land  well  used  in  a  dual  purpose. 
To  grant  the  public  sale  application,  how- 
ever, would  not  be  in  the  public  interest, 
since  it  would  restrict  the  use  of  this  tract 
to  grazing  purposes. 

Reynold  A.  Scaverson,  Cheyenne  071259 
"C",  A-24429  (Aug.  15, 1947) 

Application  to  make  desert  land  entry, 
filed  by  qualified  applicant,  need  not  be 
granted  where  public  interest  is  better 
served  by  public  sale. 

Gerald  Baroee  WilbanJcs,  Phoenix  081438 
"F",  A-24550  (Sept.  19, 1947) 

A  refusal  to  sell  lands  which  are  more 
suitable  for  grazing  than  for  agriculture 
and  which  are  now  administered  as  part 
of  a  grazing  district  was  not  improper. 
Jeff  W.  Williams,  Phoenix  080838  "C",  A- 
25187  (Mar.  1,  1948) 

Land  granted  to  a  railroad  company  and 
released  pursuant  to  sec.  321b,  Part  II, 
Title  III,  of  the  Transportation  Act  of 
Sept.  18,  1940  (54  Stat.  954;  49  U.S.C. 
65),  may  not  be  offered  for  sale  at  public 
auction  pursuant  to  sec.  2455,  R.S.,  as 
amended  by  sec.  14  of  the  act  of  June  28, 
1934  (48  Stat.  1269,  43  U.S.C.  1171),  until 
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the  Department  determines,  in  the  absence 
of  Congressional  direction,  when  and  how 
such  land  shall  be  opened  for  disposal. 
Giobatta  Podesta,  Sacramento  035550  "F*\ 
A-24694  (Apr.  5,  1948) 

1.  One  who  withdraws  his  application  to 
purchase  an  isolated  tract  has  no  standing 
to  appeal  from  the  award  of  the  tract  to 
another  party. 

2.  Where  two  parties  assert  a  prefer- 
ence right  to  purchase  an  isolated  tract, 
consisting  of  only  one  subdivision,  the  tract 
will  be  awarded  to  that  qualified  party  who 
first  files  application  therefor  with  an  as- 
sertion of  such  right  within  the  30-day 
preference  period  allowed  by  law. 
Dominic  Maglia,  et  al.,  Pueblo  058880  "C", 
A-24808  (June  4,  1948) 

Public  Sale  Application  Rejected. 

Application  for  public  sale  of  land  which 
Is  not  isolated  or  disconnected  because 
bounded  in  part  by  other  public  lands  and 
which  is  not  mountainous  or  too  rough  for 
cultivation  Ls  denied. 

Eunice  /.'.  Jones,  Blackfoot  055265  "LD", 
A-25298  (June  8,  1948) 

A  public  sale  of  land  under  sec.  2455, 
R.S.,  is  not  authorized  where  land  is  not 
isolated  or  disconnected  or  mountainous  or 
too  rough  for  cultivation. 
George  W.  Eolsome,  Las  Cruces  063Jt90 
"LD",  A-25373  (Aug.  6, 1948) 

Lands  valuable  for  gold  are  not  subject 
to  public  sale  under  sec.  2455,  R.S. 

Under  the  second  proviso  of  sec.  2455, 
R.S.,  as  amended,  requiring  an  applicant 
for  public  sale  of  a  mountainous  tract  too 
rough  for  cultivation  to  be  the  owner  or 
the  valid  entry  holder  of  "adjoining  lands," 
an  applicant  alleging  ownership  of  corner- 
ing lands  is  not  a  qualified  applicant. 

An  applicant  for  public  sale  of  a  moun- 
tainous tract  under  the  statute  quoted 
whose  application  affidavit  does  not  make 
proof  of  ownership  of  the  whole  title  of 
adjoining  lands  is  not  a  qualified  applicant. 
43  CFR  250.22. 

Ruth  Cynthia  Kress,   Sacramento  031208 
"LD",  A-25349  (Aug.  6, 1948) 
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A  public  sale  under  sec.  2455,  U.S.,  is 
not  authorized  where  land  is  not  isolated 
or   disconnected   or   mountainous   or   too 
rough  for  cultivation. 

John  Henry  Sweat,  Las  Cruces  063486 
"LD1*,  A-25375  (Aug.  6,  1948) 

P.L.  82  (61  Stat.  123,  43  U.S.C.  279) 
passed  by  Congress  May  31, 1947,  made  ex- 
tensive revisions  in  the  Veterans'  Prefer- 
ence Act,  which  x>rovided  that  credit  should 
be  given  for  persons  serving  for  a  period 
of  at  least  90  days  on  or  after  Sept.  16, 
1940,  and  "prior  to  the  termination  of  the 
present  war."  There  has  been  no  proclama- 
tion, treaty,  or  act  declaring  the  war  ter- 
minated for  general  purposes.  A  soldier 
who  has  remained  in  the  military  service 
without  any  change  of  status,  and  without 
having  been  honorably  discharged  cannot 
be  considered  a  veteran  within  the  mean- 
ing of  the  act  of  Sept.  27, 1944,  as  amended, 
on  the  ground  that  the  war  has  terminated 
(43  CFR  181.37,  Cir.  1588). 
Termination  of  World  War  II  for  the  Pur- 
pose of  Act  of  Sept.  27, 1944  (43  U.S.C.  279) 
(Aug.  25,  1948) 

A  public  sale  of  isolated  tracts  will  be 
ordered  when  it  appears  that  such  a  sale 
will  facilitate  a  more  equitable  use  of  pub- 
lic lands  and  stimulate  adjoining  land- 
owners to  straighten  their  fences,  render 
their  holdings  compact,  and  make  a  better 
land  ownership  pattern. 
Edward  R.  Braden,  Great  Falls  086116 
"LU",  A-25406  (Sept.  30, 1948) 

An  entryman  is  permitted  to  reinstate 
his  stock-raising  homestead  entry  when 
his  failure  to  submit  final  proof  of  entry 
resulted  from  activities  of  the  Govt,  in 
connection  with  a  proposed  acquisition  of 
the  land  in  his  entry  for  Federal  purposes. 
Forrest  W.  Hodges,  Billings  034559  "C", 
A-24668  (Dec.  3, 1948) 

Lands  primarily  suitable  for  recrea- 
tional development  under  the  Small  Tract 
Act  will  not  be  sold  under  the  Public  Sale 
Act. 

B.  G.  Shepherd  and  Ludwig  F.  Hartung, 
The  Dalles  032175  "LD",  A-25458  (Jan. 
5,  1949) 
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Application  for  Public  Sale  Rejected. 

A  public  sale  of  land  under  sec.  2455, 
R.S.,  as  amended,  is  not  authorized  where 
the  land  is  not  isolated  or  disconnected 
and  where  it  does  not  appear  that  the 
greater  portion  of  the  tract  is  mountainous 
or  too  rough  for  cultivation. 
Charles  D.  Voris,  Pueblo  059379  liCSU", 
A-25470  (Mar.  4,  1949) 

Timber  and  Stone  Application. 

A  timber  and  stone  application  was 
properly  rejected  in  a  case  in  which  it  ap- 
peared that  the  land  should  be  sold  under 
the  Isolated  Tract  Act ;  but  doubt  having 
been  cast  on  the  identity  of  the  land  in- 
vestigated by  the  Bur.  of  Land  Manage- 
ment in  disposing  of  the  application,  the 
case  is  remanded  for  a  further  investiga- 
tion nnd  appraisal. 

Guy  Curies s,  Sacramento  034928,  A-25642 
(Mar.  7,  1949) 

Small  Tract  Application  Rejected. 

"Where  land  has  been  determined  to  be 
suitable  for  small  tract  development  be- 
cause of  its  physical  situation  and  charac- 
teristics, the  possibility  that  some  small 
tract  applications  might  have  been  filed 
for  the  land  in  bad  faith  or  with  a  mis- 
conception of  the  rights  obtainable  under 
the  applications  does  not  warrant  the 
changing  of  the  classification  of  the  land 
as  suitable  for  small  tract  uses. 
John  E.  Meloche,  et  al.,  Phoenix  081625  etc. 
"LD",  A-25420  (Mar.  10,  1949) 

Public  Sales  Application  Granted. 

A  bid  for  some  of  the  legal  subdivisions 
of  land  included  in  an  offering  of  an  iso- 
lated tract  under  2455,  R.S.,  should  be 
rejected. 

The  owner  of  less  than  fee  simple  in- 
terest in  contiguous  land  does  not  have  a 
preference  right  to  purchase  an  isolated 
tract  of  public  land. 

John  C.  Shepherd,   GLO   09254   "LD",  A- 
25523  (Mar.  16,1949) 

Public  Sale  Application  Rejected. 
It  is  proper  to  reject  an  application  for 
the  public  sale  of  an  isolated  tract  when 


948 

PUBLIC  SALES— Continued 

ISOLATED  TRACTS— Continued 
the  tract  is  withdrawn  for  stock  driveway 
purposes. 

William  E.  Taylor,  Buffalo  040514  "LD", 
A-25650  (Apr.  19, 1949) 

The  failure  of  the  Director,  BLM,  to  com- 
ply with  Departmental  regulations  cannot 
defeat  a  right  accorded  by  statute. 

The  preference  right  accorded  to  owners 
of  land  contiguous  to  isolated  tracts  offered 
for  sale  exists  for  not  less  than  30  days 
after  the  highest  bid  has  been  received.  It 
is  not  necessarily  limited  to  30  days. 

One  who  asserts  a  preference  right  with- 
in 30  days  after  the  highest  bid  has  been 
received,  who  is  prevented  for  28  days 
from  meeting  the  highest  bid  price  by  the 
delay  of  the  Bureau  of  Land  Management 
in  announcing  the  highest  bid,  and  who 
thereafter  meets  the  highest  bid  by  paying 
within  a  reasonable  time  an  amount  equal 
to  the  highest  bid  price,  may  properly  be 
declared  the  purchaser  of  the  tract. 
Harry  C.  Taylor,  Dewey  M.  Jones,  Fore- 
most Properties,  Inc.,  BLM  010019  "LD", 
A-25525  (June  15, 1949) 

Where  several  subdivisions  comprising 
an  isolated  tract  are  offered  for  sale  as  a 
unit,  bids  by  preference-right  claimants  for 
portions  of  the  tract  will  be  rejected  in 
favor  of  a  preference-right  claimant  who 
bids  on  the  entire  tract. 
Tom  Williams  and  John  W.  Hunt,  BLM 
013878,  A-25704  (June  29, 1949) 

The  appraised  value  of  an  isolated  tract 
of  public  land  offered  for  public  sale  will 
not  be  disturbed  in  the  absence  of  evi- 
dence showing  the  appraisal  to  be 
incorrect. 

Henry  J.   Garibaldi,   Sacramento   036805, 
A-25700  (July  6, 1949) 

Isolated  Tract  Application. 

The  rejection  of  an  isolated  tract  appli- 
cation was  proper  where  the  land  applied 
for  had  been  included  in  a  patent  issued  to 
the  State  of  California. 
Harold  Smith,  Los  Angeles  069831,  A-25722 
(Aug.  26, 1949) 

A  protest  against  the  consummation  of  a 
private  exchange,  made  by  one  whose  appli- 
cation for  the  public  sale  of  the  selected 
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tract  has  been  denied,  will  not  be  consid- 
ered as  such  where  the  protestant  failed  to 
serve  a  copy  of  his  protest  on  the  applicant 
for  the  private  exchange  within  the  time 
allowed  by  the  regulations  of  the  Depart- 
ment and  the  published  notice  of  the  pro- 
posed exchange. 

A  protest  against  an  exchange  will  be 
considered  as  an  appeal  to  the  head  of  the 
Department  from  the  rejection  of  the  pro- 
testant's  application  for  the  public  sale  of 
the  selected  tract  if  filed  within  30  days 
after  the  receipt  of  notice  of  the  rejection 
of  the  public  sale  application,  as  required 
by  the  regulations  relating  to  such  an 
appeal. 

Land  exchanges  are  favored  over  public 
sales  of  isolated  tracts  where  the  public 
land  programs  of  the  Department  will  be 
furthered  by  the  acquisition  of  the  offered 
lands. 

James  P.  Sellers  v.  Hoioard  J.  Smith,  Phoe- 
nix 081524,  081624,  A-25749  (Sept.  16, 
1949) 

Land  included  within  a  temporary  with- 
drawal for  Indian  purposes  is  not  subject  to 
disposition  under  the  public  land  laws  un- 
til the  withdrawal  is  revoked  and  the  re- 
vocation noted  on  the  records  of  the  local 
land  office. 

A.  Hartwell  Bradford,  Los  Angeles  065161, 
A-25730  (Sept.  30,  1949) 

Public  Sale  Application. 

An  application  for  the  public  sale  of 
land  under  sec.  2455,  R.S.,  should  be  re- 
jected where  part  of  the  land  applied  for  is 
included  in  a  power  site  reserve  and  the 
remaining  area  is  not  an  isolated  tract 
and  does  not  adjoin  base  land  of  the 
applicant. 

A  public  sale  application  for  land  in- 
cluded in  a  power  reserve  must  be  rejected. 
It  cannot  be  suspended  during  action  on  a 
petition  for  its  restoration  under  sec.  24 
of  the  Federal  Power  Act. 
Earl  T.  Flinders,  Salt  Lake  070278,  A- 
25771  (Oct.  21, 1949) 

A  joint  tenant  is  an  owner  in  fee  and,  as 
a  contiguous  owner  of  land,  has  a  prefer- 
ence right  to  purchase  an  isolated  tract  of 
public  land. 
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Where  only  one  legal  subdivision  is  of- 
fered at  public  sale  as  an  isolated  tract, 
and  claims  to  the  tract  are  asserted  by 
two  preference  bidders  owning  contiguous 
lands,  the  tract  will  ordinarily  be  awarded 
to  the  applicant  first  asserting  his  pref- 
erence right. 

Such  an  assertion  of  a  preference  right 
is  to  be  regarded  as  having  been  made  by 
the  applicant  for  the  sale  if  he  stated  in 
his  application  that  he  owned  described 
contiguous  land  and  that  he  would  appear 
at  the  sale. 

Alzada  C.  Carlisle,  Parkhill  Montana 
Ranches,  Inc.,  Billings  03916/h  039767,  A- 
25671  (Nov.  17, 1949) 

Public  Sale  Application  Granted. 

Where  an  isolated  tract,  which  is  smaller 
than  a  subdivision,  is  offered  at  public  sale, 
and  three  preference-right  claimants  bid 
for  the  tract,  it  may  properly  be  awarded 
to  the  qualified  preference-right  claimant 
who  applied  for  the  sale. 
Clarence  S.  Manlier,  Manuel  A.  Sanchez, 
Keith  J.  Wofford.  Santa  Fe  077667,  A- 
25701  (Dec.  23, 1949) 

Where  an  isolated  tract  consisting  of  two 
lots  is  offered  for  public  sale  and  two  pref- 
erence-right claimants  bid  for  the  tract, 
each  claimant  should  be  awarded  one  of 
the  lots  pursuant  to  43  CFR  350.11  (b)(3), 
even  though  this  might  give  one  claimant 
a  pocket  or  trap  protruding  into  the  ranch 
of  the  other  claimant. 

Edward  Mach,  BLM  010602,  A-25806  (Feb. 
1,1950) 

An  application  for  the  public  sale  of 
land  based  on  its  isolated  character  should 
be  rejected  where  it  appears  that  the  land 
is  not  completely  surrounded  by  lands  held 
in  non-Federal  ownership. 
Sallle  R.  Springmeyer,  Carson  City  023419, 
A-25829  (Apr.  4, 1950) 

The  Director  of  the  Bur.  of  Land  Man- 
agement has  the  authority  to  investigate 
the  qualifications  of  a  preference-right  ap- 
plicant for  land  offered  at  public  sale  as 
an  isolated  tract,  even  though  the  existence 
of  a  possible  lack  of  qualifications  is  called 
to  his  attention  by  evidence  which  is  of- 


PITBLIC  SALES — Continued 

ISOLATED  TRACTS— Continued 
fered  for  the  first  time  on  appeal  which 
might  properly  have  been  dismissed. 
Lansing  D.  Teeple,  Great  Falls  085122,  A- 
25870  (Aug.  17,  1950) 

An  application  for  the  public  sale  of  an 
isolated  tract  will  be  rejected  where  the 
land  applied  for  is  chiefly  valuable  for  its 
timber  products  and  for  growing  timber. 
Ernest  Ferrario,  Sacramento  0388^9,  A- 
25908   (Aug.  18,  1950) 

Where  two  noncontiguous  subdivisions 
of  public  land  are  offered  for  sale  as  iso- 
lated tracts  pursuant  to  the  application  of 
a  person  who  owns  land  adjoining  each 
tract,  it  is  proper  to  sell  both  tracts  to  the 
applicant  as  a  preference-right  claimant 
for  each  under  2455,  R.S.,  even  though 
other  owners  of  lands  adjoining  the  respec- 
tive tracts  seek  to  assert  their  preference 
right  to  purchase  such  tracts. 
Joseph  Kountz,  Jr.,  George  W.  McKeown, 
Great  Falls  086621,  A-25910  (Nov.  8, 1950) 

An  application  for  the  public  sale  of 
an  isolated  tract  will  be  rejected  where  the 
land  applied  for  is  chiefly  valuable  for  its 
timber  products  and  for  growing  timber. 
John  F.  Kessler,  Jr.,  Spokane  020159, 
A-25944  (Nov.  10, 1950) 

The  high  bidder  at  a  public  sale  of  iso- 
lated public  land  cannot  be  relieved  from 
his  high  bid  and  be  permitted  to  buy  the 
land  at  a  lower  bid  submitted  by  him  earlier 
in  the  bidding,  because  he  had  raised  his 
bid  to  meet  the  bids  of  another  bidder  who 
may  have  been  bidding  for  the  purpose  of 
forcing  up  the  bidding. 
Chester  M.  Kennedy,  Oregon  0795, 
A--25954  (Nov.  16, 1950) 

The  sale  of  public  land  as  an  isolated 
tract  is  discretionary  with  the  Secretary 
of  the  Interior. 

The  sale  of  an  isolated  tract  is  allowed 
only  when  it  is  decided  that  such  disposi- 
tion of  the  land  would  be  in  the  public 
interest. 

The  determination  of  the  question 
whether  an  isolated  tract  should  be  sold 
is  not  based  solely  on  the  qualifications  and 
needs  of  the  person  or  persons  desiring  to 
purchase  the  land. 
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Where  the  sale  of  an  isolated  tract  was 
sought  by  an  adjoining  landowner  who 
wanted  the  land  for  grazing  purposes  and 
it  was  found  that  the  land  was  suited  for 
forest  production  and  watershed  purposes 
rather  than  grazing,  it  was  proper  to  re- 
ject the  ownership  for  future  addition  to 
an  adjacent  national  forest  in  furtherance 
of  the  aims  of  the  Forest  Service  conser- 
vation program. 

G.  A.  Williams,  Cheyenne  075283,  A-25972 
(Dec.  27, 1950) 

Where  it  is  in  the  public  interest  to  dis- 
pose of  an  isolated  tract  at  public  auction, 
subject  to  competitive  bidding,  an  applica- 
tion for  the  sale  of  such  land  under  the 
Timber  and  Stone  Act  will  be  rejected. 
David  W.  Gibson,  La.  010563,  A-25951 
(Dec.  29,  1950) 

An  award  of  land  on  public  sale  will  be 
affirmed  where  the  award  is  based  on  the 
apportionment  of  the  land  between  two 
preference-right  claimants  in  relation  to 
their  proportionate  ownership  of  adjoining 
lands,  and  there  appears  to  be  no  substan- 
tial basis  for  modifying  the  apportionment. 

Where  an  isolated  tract  offered  at  pub- 
lic sale  contains  more  than  one  legal  sub- 
division, and  claims  to  the  tract  are  as- 
serted by  two  preference-right  bidders,  it 
is  proper  to  apportion  the  tract  by  legal 
subdivisions  between  the  applicants. 
John  F.  Fredrickson,  A-26117  (Jan.  17, 
1951) 

It  is  proper  to  cancel  a  grazing  lease  as 
to  an  isolated  tract  of  land  in  order  to  dis- 
pose of  the  tract  at  public  auction  where 
the  lessee  has  no  real  need  of  the  land  for 
grazing  purposes  and  such  disposition 
would  not  affect  his  grazing  operations. 
Tommy  Rawson,  Los  Angeles  0531/f9,  A- 
26146  (Feb.  7, 1951) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  indemnity 
selection,  the  primary  factor  is  whether 
any  Federal  interest  makes  a  negative  de- 
termination advisable. 

Where  there  is  no  Federal  interest  to  be 
served  by  retaining  a  tract  of  barren  public 
land  in  Federal  ownership,  a  State  appli- 
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cation  that  the  land  be  classified  as  proper 
for  State  indemnity  selection  should  not  be 
rejected  merely  because  a  prior  applica- 
tion has  been  filed  by  a  private  person  to 
have  the  land  offered  for  sale  as  an  iso- 
lated tract. 

State  of  California,  Los  Angeles  078694, 
077670,  A-25971  (Mar.  6,  1951) 

Where  a  tract  of  public  land  supports 
only  a  poor  quality  of  timber  of  relatively 
small  market  value,  and  is  an  isolated 
tract,  it  is  proper  to  reject  an  application 
to  make  a  timber  entry  on  the  land  under 
the  Timber  and  Stone  Act. 
Guy  Curlcss.  Sacramento  031,928,  A-2G142 
(Mar.  20, 1951) 

Public  sale  of  isolated  tracts  will  not  be 
ordered  when  it  will  disrupt  the  existing 
local  land-use  economy  and  be  without  ad- 
vantage to  the  Federal  Govt. 
Louis  F.  Jaussaud,  Spokane  019876,  019885, 
A-2G162  (Apr.  18,  1951) 

Where  two  comparatively  small  and 
isolated  tracts  of  public  land  are  included 
in  a  sec.  15  grazing  lease  and  are  fenced  in 
with  adjoining  private  lands  of  the  lessees, 
it  is  in  the  public  interest  to  cancel  the 
lease  and  offer  the  land  for  public  sale  upon 
application  of  an  adjoining  landowner  who 
needs  part  of  the  land  for  grazing;  since 
such  a  sale  will  remove  the  necessity  for 
further  administration  of  the  land  under 
the  Taylor  Grazing  Act,  and  since  the  sale 
to  one  other  than  the  lessees  will  work  no 
undue  hardship  on  the  lessees,  who  may 
exercise  their  preference  right  to  obtain  an 
equitable  share  of  the  offered  land. 
John  M.  Peterson  and  William  H.  Heer- 
man,  Great  Falls  0SW8,  084999,  086116,  A- 
26164  (Apr.  24,  1951) 

Where  an  isolated  tract  consisting  of 
three  lots  is  offered  for  public  sale  and 
two  preference-right  claimants  bid  for  the 
tract,  an  award  of  one  of  the  lots  to  one 
claimant  will  not  be  disturbed,  even 
though  the  claimant  who  is  awarded  the 
other  two  lots  will  be  inconvenienced 
through  the  loss  of  the  use  of  the  lot. 
Russell  Myers,  I.  R.  Norton,  A-26186  (May 
22, 1951) 
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Award  of  Public  Land  on  Sale. 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale,  and  two  preference-right  claimants 
bid  for  the  tract,  it  may  properly  be 
awarded  to  the  qualified  preference-right 
claimant  who  applied  for  the  sale. 
8.  Arthur  Wilber,  Bruce  Baker,  Denver 
056491— Colo.  0779,  A-26228  (June  25, 
1951) 

Grazing  Lease  Partially  Canceled  ;  Land 
Offered  for  Public  Sale. 

The  partial  cancellation  of  a  grazing 
lease  in  order  to  dispose  of  the  land  at  pub- 
lic sale  pursuant  to  a  provision  contained 
in  the  lease  is  proper  where  it  appears  that 
the  land  is  an  isolated  tract,  is  of  little 
value  for  recreational  purposes,  and  does 
not  fit  into  an  administrative  unit,  and 
that  such  sale  will  not  seriously  disrupt 
the  grazing  operations  of  the  lessee. 

Under  the  statute  providing  for  the  sale 
of  isolated  tracts  and  of  rough  or 
mountainous  tracts,  the  fact  that  an 
isolated  tract  may  also  be  rough  and  moun- 
tainous does  not  affect  the  procedure  and 
requirements  for  sale  of  the  land  as  an 
isolated  tract. 

The  successful  bidder  at  a  public  sale 
of  land  formerly  covered  by  a  grazing  lease 
will  be  required,  before  the  issuance  of 
patent,  to  agree  to  reimburse  the  lessee 
for  any  improvements  placed  by  the  latter 
on  the  land. 

A.  T.  Hobson-Woodrow  Carey,  Great  Falls 
082022,   087521,  A-26140    (June  28,  1951) 

The  ownership  of  7  percent  of  the  stock 
of  a  corporation  by  aliens  does  not  for  the 
purposes  of  the  sale  of  an  isolated  tract 
represent  "any  appreciable  percentage  of 
the  stock"  within  the  meaning  of  43  CFR 
250.12(b)(2). 

Sale  of  Isolated  Tract  to  Corporation  Par- 
tially Owned  by  Aliens,  M-36087  (July  10, 
1951) 

Where  an  applicant  for  the  public  sale 
of  an  isolated  tract  submits  a  bid  at  the 
sale  but  then  withdraws  it,  he  there- 
by withdraws  from  the  proceeding  and 
leaves  the  sale  to  other  bidders  and  to 
preference-right  applicants. 
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Where  the  applicant  for  a  public  sale 
withdraws  from  the  proceeding,  he  has  no 
standing  thereafter  to  protest  against  a 
declaration  that  two  other  persons  have 
jointly  submitted  the  highest  bid  at  the 
sale. 

Where  a  joint  bid  from  two  persons 
claiming  to  own  contiguous  land  is  the 
only  bid  received  at  the  public  sale  of  an 
isolated  tract,  and  no  preference-right 
claimant  matches  the  bid  within  the  30-day 
period  available  for  that  purpose,  it  is  un- 
necessary for  the  joint  bidders  to  support 
their  bid  by  showing  that  they  jointly  or 
severally  own  land  contiguous  to  the  tract 
of  public  land. 

Where  it  is  alleged  by  a  protestant  that 
the  parties  jointly  submitting  the  only  bid 
at  the  public  sale  of  an  isolated  tract  have 
been  guilty  of  long-standing  trespass  on 
the  tract,  no  rights  accrue  to  the  protestant 
by  virtue  of  such  allegations,  since  the  al- 
leged trespass  is  a  matter  of  concern  solely 
between  the  Govt,  and  the  alleged  tres- 
passers. 

Elmer  L.  Crozier,  Los  Angeles  076681,  A- 
26209  (July  25, 1951) 

Where  an  isolated  tract  containing  only 
one  legal  subdivision  is  offered  for  public 
sale,  and  two  preference-right  claimants, 
one  of  whom  is  the  applicant,  if  qualified 
to  assert  a  preference  right,  is  entitled  to 
purchase  the  tract  for  three  times  the  ap- 
praised price,  even  though  that  amount  is 
less  than  the  price  offered  by  the  conflict- 
ing preference-right  claimant,  who  was  the 
high  bidder. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract  at  a  public 
sale,  it  is  not  sufficient  that  a  claimant 
show  that  land  contiguous  to  the  public 
land  offered  for  sale  was  conveyed  to  him 
some  years  prior  to  the  date  of  the  sale. 
Further  evidence  respecting  the  continued 
ownership  of  the  contiguous  land  is  re- 
quired. 

Chris    Floden,    Billings    040277,    A-26232 
(July  31,  1951) 

The  fact  that  the  manager  of  a  land 
office  allows  a  preference-right  claimant 
who  has  been  awarded  land  offered  for  pub- 
lic sale  30  days  instead  of  the  10  days  pre- 
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scribed  by  regulation  for  the  submission  of 
proof  that  he  has  paid  the  unsuccessful 
applicant  for  the  sale  the  latter's  expense 
in  publishing  the  notice  of  the  sale  does 
not  necessarily  require  the  cancellation  of 
the  award  to  the  preference-right  claimant. 
Where  a  preference-right  claimant  for 
land  offered  at  public  sale  is  awarded  the 
land  and  is  required  by  regulation  to  submit 
proof  within  10  days  that  the  unsuccessful 
applicant  for  the  sale  has  been  reimbursed 
the  amount  expended  by  the  applicant  in 
publication  of  the  notice  of  sale,  and  the 
unsuccessful  applicant  refuses  to  disclose 
the  amount  of  his  expense,  thus  requiring 
the  preference-right  claimant  to  obtain  this 
information  elsewhere  and  preventing  him 
from  submitting  the  proof  within  the  10- 
day  period,  the  failure  of  the  claimant  to 
comply  strictly  with  the  regulation  will  be 
excused. 

Sheridan  P.  and  Lottie  M.  Wmsor,  Sacra- 
mento 037335,  01,2833,  A-26241  (Oct.  30, 
1951) 

The  cancellation  of  a  grazing  lease  as  to 
a  tract  of  land  in  order  to  dispose  of  the 
land  at  public  sale  pursuant  to  a  pro- 
vision contained  in  the  lease  is  proper 
where  it  appears  that  the  land  is  an  iso- 
lated tract,  that  the  administration  of  the 
land  is  burdensome,  and  that  sale  not  se- 
riously disrupt  the  grazing  operations  of 
the  lease. 

Roy  F.  Murphy,  Acme  Ranch  Company, 
Great  Falls  0880M-A,  087J,89,  A-26231 
(Nov.  7, 1951) 

A  partnership  which  owns  the  beneficial 
title  to  land  contiguous  to  an  isolated  tract 
of  public  land  (legal  title  to  such  contig- 
uous land  being  in  a  member  of  the  partner- 
ship) has  a  preference  right  to  purchase  it. 

An  assertion  of  a  preference  right  is  to 
be  regarded  as  having  been  made  by  the 
applicant  for  the  sale  of  an  isolated  tract 
of  public  land  if  he  states  in  substance  that 
he  owns  land  contiguous  to  the  isolated 
tract  whose  sale  is  requested  by  him  and 
if  he  is  the  only  person  who  bids  at  the  sale. 

Where  only  one  legal  subdivision  is  of- 
fered at  public  sale  as  an  isolated  tract,  and 
preference-right  claims  to  the  tract  are 
asserted  by  two  owners  of  contiguous  lands 
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one  of  them  being  the  person  who  applied 
for  the  sale  of  the  tract,  the  tract  will  or- 
dinarily be  awarded  to  the  applicant  for 
the  sale. 

Hans   Eicoldt,    Ralph   E.    Albright,   BLM 
01279 Jf,  A-26171  (Dec.  27, 1951) 

Where  land  is  best  suited  and  primarily 
valuable  for  use  as  small  tracts,  an  ap- 
plication requesting  that  it  be  offered  at 
public  sale  as  an  isolated  tract  will  be 
rejected. 

Bentley  McMullin,  Colorado  0801,  A-26326 
(Feb.  20, 1952) 

Where  an  isolated  tract  containing  two 
or  more  subdivisions  is  disposed  of  at  a 
public  sale,  and  two  or  more  owners  of  con- 
tiguous lands  assert  their  preference  rights 
to  purchase  the  tract,  it  is  the  ordinary 
rule,  prescribed  in  a  departmental  reg- 
ulation, that  the  subdivisions  are  to  be 
apportioned  among  the  preference-right 
claimants  "so  as  to  equalize  as  nearly 
as  possible  the  tracts  they  should  be 
permitted  to  purchase." 

The  fact  that  one  preference-right  claim- 
ant owns  substantially  more  contiguous 
acreage  than  any  other  preference-right 
claimant  does  not,  ipso  facto,  take  the 
case  outside  the  ordinary  rule  that  two  or 
more  subdivisions  in  an  isolated  tract  are 
to  be  equally  apportioned,  as  far  as  pos- 
sible, among  competing  preference-right 
claimants. 

Where  the  subdivisions  in  an  isolated 
tract  that  is  to  be  apportioned  between  two 
preference-right  claimants  aggregate  an 
odd  number,  and  one  of  the  claimants 
applied  for  the  sale,  it  is  appropriate,  in 
applying  the  ordinary  rule  of  equal  appor- 
tionment as  far  as  possible,  to  allocate  the 
subdivisions  equally  between  the  claimants 
as  far  as  possible  and  then  allocate  the 
remaining  odd  subdivision  to  the  claimant 
who  applied  for  the  sale. 
Wayne  N.  Mason,  William  B.  Mason,  Utah 
01228,  Salt  Lake  City  068922,  A-26176 
(Apr.  2. 1952) 

Where  an  isolated  tract  consisting  of 
two  or  more  subdivisions  is  offered  for 
sale  and  two  or  more  owners  of  contigu- 
ous lands  assert  preference  rights  to  pur- 
chase the  tract,  and  the  preference-right 
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claimants  are  unable  to  agree  upon  a  di- 
vision of  the  tract,  the  Regional  Adminis- 
trator must  divide  the  subdivisions  equi- 
tably among  the  preference-right  claim- 
ants. He  cannot  award  the  entire  tract  to 
one  of  the  preference-right  claimants. 
McPlierrin  Land  Company,  Mrs.  Alice 
Kramer,  BLM  (Neb.)  011111,  A-26192 
(Apr.  4,  1952) 

Under  the  Department's  regulations  an 
offer  of  public  lands  for  sale  as  isolated 
tracts  can  be  canceled  at  any  time  prior 
to  the  issuance  of  a  final  certificate  to  the 
buyer. 

An  offer  of  land  for  public  sale  is  prop- 
erly canceled  where  the  land  and  the  tim- 
ber resources  on  the  land  are  found  to  be 
worth  considerably  more  than  the  valua- 
tions stated  in  the  offer  for  sale,  the  reten- 
tion of  the  land  in  public  ownership  is  nec- 
essary in  the  interests  of  proper  land  and 
resources  management,  and  the  withhold- 
ing of  the  land  from  sale  will  not  appreci- 
ably adversely  affect  timber  operations  of 
the  applicant  for  sale  or  impair  the  local 
economy. 

Frank  B.  Powell  Lumber  Co.,  Inc.,  BLM 
018656,  021151,  A-26461  (Apr.  23,  1952) 

Where  a  bidder  at  a  public  sale  of  an 
isolated  tract  asserts  a  preference-right 
claim  to  the  land  as  the  owner  in  fee  sim- 
ple of  the  whole  title  to  contiguous  land 
and  it  subsequently  appears  that  he  owns 
the  contiguous  land  only  as  a  tenant  in 
common  with  his  wife,  he  is  nonetheless 
qualified  as  a  preference-right  claimant  if 
he  shows  that  he  submitted  his  bid  on  be- 
half of  his  wife  as  well  as  himself. 

43  CFR  221.67,  which  relates  to  the  con- 
sideration by  the  Director  of  the  Bur.  of 
Land  Management  of  affidavits  or  ex  parte 
statements  filed  with  him  in  determining 
controversies  before  him,  does  not  apply  to 
affidavits  which  are  submitted  to  the  Man- 
ager in  a  proceeding  before  the  latter. 
Fred  A.  Van  Horn,  Lansing  D.  Teeple, 
Great  Falls  085122,  A-26316  (May  2,  1952) 

Where  two  or  more  legal  subdivisions 
comprising  an  isolated  tract  of  public  land 
are  offered  at  public  sale  and  there  is 
no  indication  that  they  are  offered  as  a 
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single  unit,  an  owner  of  adjoining  land 
may  assert  a  preference-right  claim  for  any 
portion  of  the  tract  as  to  which  his  land 
is  contiguous,  without  claiming  the  entire 
tract. 

Where  an  owner  of  contiguous  land  sub- 
mits a  timely  preference-right  claim  for 
two  or  more  subdivisions  of  land  offered  at 
public  sale,  but  fails  to  tender  within  the 
prescribed  period  the  full  payment  for  all 
the  subdivisions  included  in  his  claim,  the 
claim  is  effective  for  the  number  of  sub- 
divisions fully  covered  by  his  timely  pay- 
ment. 

Newell  Richins,  Bundle  B.  Carson,  Salt 
Lake  City  068896,  A-26323  (May  12,  1952) 

The  provision  in  the  act  of  Oct.  20,  1951, 
that  certain  public  land  shall  be  appraised 
and  shall  be  offered  for  sale  at  the  "ap- 
praised price"  is  properly  interpreted  to 
mean  that  the  land  shall  be  valued  at  other 
than  a  nominal  valuation. 

A  valuation  of  land  will  be  modified 
where  it  is  primarily  based  upon  an  errone- 
ous assumption  of  the  value  of  adjoining 
land. 

Mexico  Beach  Corporation,  BLM  029696, 
A-26411  (May  22,  1952) 

The  Secretary  of  the  Interior  can  act 
on  his  own  initiative  in  deciding  to  offer  an 
isolated  or  disconnected  tract  for  public 
sale. 

Where  the  cancellation  of  a  grazing  lease 
is  ordered  because  the  land  included  in  the 
lease  has  been  classified  as  suitable  for 
public  sale  pursuant  to  an  application  for 
the  public  sale  of  the  land,  and  the  public 
sale  applicant  subsequently  withdraws  his 
application,  consideration  will  be  given 
to  the  question  whether,  in  view  of  such 
withdrawal,  there  is  any  substantial  inter- 
est in  bidding  for  the  land  if  it  should  be 
offered  for  public  sale. 
Fred  E.  Shafer,  Bismarck  02Jt921h  BLM 
024832,  A-26525  (Aug.  22,  1952) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
where  the  leased  land  consists  of  isolated 
tracts  suitable  for  grazing  in  connection 
with  adjoining  privately  owned  lands, 
where  the  administration  of  the  land  is 
burdensome  and  where  it  does  not  appear 
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that  the  sale  will  subject  the  lessee  to  un- 
due hardship,  since  he  may  exercise  his 
preference  right  as  an  owner  of  adjoining 
land  to  purchase  part  of  the  lands  to  be 
offered  at  the  sale. 

F.  G.  Dommer,  Great  Falls  084609,  087962, 
A-26378  (Sept.  26, 1952) 

Where  an  isolated  tract  consisting  of  two 
legal  subdivisions  is  offered  for  public  sale 
and  two  preference-right  claimants  bid 
for  the  tract,  each  claimant  should  be 
awarded  one  of  the  subdivisions. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 
the  assertion  of  preference-right  claims 
and  that  he  has  continued  to  be  owner  of 
contiguous  land. 

Benjamin  W.  Brown,  Montana  0321,  A- 
26428  (Nov.  20, 1952) 

An  application  for  the  public  sale  of  a  40- 
acre  isolated  tract  will  be  allowed  when  the 
only  conceivable  basis  for  retaining  it  in 
Federal  ownership  is  that  it  provides 
winter  forage  for  the  deer  in  the  area,  and 
it  appears  in  any  event  that  the  sale  of  so 
small  a  tract  would  have  no  appreciable 
effect  on  such  winter  forage. 
Jesse  E.  Tripp,  Blackfoot  055744,  A-26423 
(Dec.  2, 1952) 

The  sale  of  isolated  tracts  of  the  public 
domain  is  discretionary  with  the  Secre- 
tary of  Interior. 

An  application  for  the  public  sale  of 
an  isolated  tract  will  be  rejected  where 
the  disposition  of  the  tract  would  disrupt 
the  allotment  of  the  Federal  Range  in  the 
area  and  cause  a  dislocation  of  the  use 
pattern  of  the  range. 

Lorraine  C.  Ussery,  Las  Cruces  066196,  A- 
26415  (Dec.  6,  1952) 

An  application  for  the  public  sale  of  an 
isolated  tract  will  be  rejected  where  the 
land  applied  for  is  valuable  as  a  wildlife 
habitat  and  for  public  recreational  uses. 
E.  Lowel  McKeith,  Idaho  01878,  A-26565 
(Jan.  15, 1953) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
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where  it  appears  that  the  leased  land  con- 
sists of  an  isolated  tract  which  does  not 
fit  into  an  administrative  unit,  and  that 
such  sale  will  not  seriously  disrupt  the 
grazing  operations  of  the  lessee. 

The  successful  bidder  at  a  public  saie 
of  land  formerly  covered  by  a  grazing  lease 
will  be  required,  before  the  issuance  of 
patent,  to  agree  to  reimburse  the  lessee  for 
any  improvements  placed  by  the  latter  on 
the  land. 

Fred  A.  Schicrmcister,  John  P.  Grenz,  Bis- 
marck 024644,  BLM  (N.D.)  023217,  A- 
26526  (Jan.  27, 1953) 

An  application  for  the  classification  of 
land  under  sec.  7  of  the  Taylor  Grazing 
Act  does  not  create  any  right  in  the  appli- 
cant. 

The  classification  of  land  under  sec.  7 
of  the  Taylor  Grazing  Act  as  suitable  for 
desert  land  entry  or  for  disposition  as  an 
isolated  tract  is  discretionary  with  the 
Secretary. 

Where  an  isolated  tract  of  land  which  is 
of  doubtful  value  for  agricultural  purposes 
can  be  sold  at  a  price  in  excess  of  the  price 
of  desert  land,  it  is  in  the  public  interest 
to  dispose  of  the  land  at  a  public  sale  as 
an  isolated  tract. 

Ernest  D.  Be  Ford,  et  al.,  Sacramento 
0^3756,  0Jf5J,69,  045468,  A-26591,  A-26592 
(Feb.  6,  1953) 

A  withdrawal  is  permanent  to  segre- 
gate land  for  the  purpose  of  public  sale 
within  the  meaning  of  43  CFR  250.6(b)  if 
without  limit  as  to  time  it  withdraws  the 
land  from  all  forms  of  appropriation  and 
use  under  the  public  land  laws,  including 
the  mining  laws  for  some  use  or  purpose 
not   clearly   temporary   in   character. 

Even  though  a  withdrawal  is  permanent 
it  does  not  segregate  the  land  under  the 
above  regulation  if,  in  fact,  it  continues 
subject  to  use  by  this  Bureau  or  by  the 
public  under  some  public  land  law  or  laws. 
Land  Subject  to  Sale  as  Isolated  Tracts 
(Mar.  16,  1953) 

The  partial  cancellation  of  a  grazing 
lease  to  permit  the  public  sale  of  lands 
within  the  lease  classified  for  public  sale 
is  authorized  both  by  sec.  15  of  the  Taylor 
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Grazing  Act  under  which  grazing  leases 
are  issued  and  by  the  terms  of  the  lease 
form  prescribed  by  the  Secretary  of  the 
Interior. 

The  offering  for  public  sale  of  isolated 
tracts  included  in  a  grazing  lease  is  justi- 
fied where  the  public  sale  would  not  result 
in  any  undue  interference  with  the  lessee's 
livestock  operations  and  where  the  tracts 
are  not  susceptible  to  public  management 
and  are  not  required  for  any  public  land 
program. 

Thomas  Connolly,  Great  Falls  086406, 
A-26676  (May  1,1953) 

While  a  party  who  does  not  appeal  from 
the  Regional  Administrator's  apportion- 
ment of  an  isolated  tract  has  no  standing 
to  question  the  award,  the  Secretary  of  the 
Interior  may,  on  his  initiative,  while  the 
lands  are  subject  to  his  jurisdiction,  re- 
view and  correct  erroneous  actions  previ- 
ously taken  within  the  Department  re- 
specting such  lands. 

The  supervisory  authority  of  the  Secre- 
tary to  correct  erroneous  decisions  from 
which  no  appeal  has  been  taken  is  to  be 
exercised  only  when  the  facts  of  the  par- 
ticular case  warrant  such  action. 

A  preference-right  claimant  for  an  iso- 
lated tract  offered  at  public  sale  is  not 
entitled  to  a  formal  hearing  on  the  division 
of  the  tract  between  him  and  another  pref- 
erence-right claimant. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 
the  assertion  of  preference-right  claims 
and  that  he  has  continued  to  be  the  owner 
of  contiguous  land. 

Mary  Volk,  et  al.,  Denver  057177,  A-26601 
(May  5, 1953) 

An  application  for  homestead  entry  on 
land  under  withdrawal  is  nugatory  and 
cannot  be  given  life  subsequent  to  its 
date  of  filing,  even  by  a  restoration  of  the 
land  during  pendency  of  an  appeal  from 
its  rejection. 

An  application  for  a  homestead  entry 
which  is  not  accompanied  by  the  required 
fee  and  commission  is  ineffective  until 
the  necessary  payments  are  made. 
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An  improper  application  for  a  public 
sale  under  the  Isolated  Tract  Law  should 
be  rejected ;  nevertheless,  it  is  legal  for 
the  manager  of  the  local  land  office  to  sell 
the  land  applied  for,  since  he  has  authority 
to  order  such  a  sale  on  his  own  motion. 

Where  a  homestead  applicant,  whose  ap- 
plication was  rejected  because  of  a  with- 
drawal of  the  land  applied  for,  lost  an 
opportunity  to  submit  a  new  application 
after  restoration  of  the  land  before  a  con- 
flicting application  for  public  sale  was 
filed,  because  his  appeal  from  the  original 
rejection  was  mislaid  and  not  acted  upon 
for  5  years,  equity  requires  cancellation  of 
the  uncompleted  public  sale  so  as  to  afford 
the  homestead  applicant  an  opportunity  to 
file  a  new  application. 
Roy  Leonard  Wilbur,  Robert  Montgomery 
Tubb,  Carson  City  022636;  Nevada  0235, 
A-26618  (May  20, 1953) 

An  application  for  public  sale  is  prop- 
erly rejected  where  the  land  applied  for  is 
chiefly  valuable  for  its  timber  products 
and  for  growing  timber. 
Robert  D.  Pacheco,  Sacramento  045065, 
A-26698  (July  21, 1953) 

Where  it  appears  that  by  acquiring  the 
lands  offered  in  a  proposed  exchange  the 
Govt,  will  obtain  a  substantial  benefit  be- 
yond their  mere  appraised  value  in  the 
form  of  a  continuing  advantage  to  its  range 
management  program,  an  application  for 
private  exchange  will  be  approved  and  one 
for  public  sale  of  the  same  land  will  be 
rejected. 

George  E.  Tolmie,  Robert  Houghland, 
Blackfoot  055995,  054710,  A-26622  (Oct. 
2,1953) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  is  proper 
where  it  appears  that  the  leased  land  con- 
sists of  an  isolated  tract  which  is  not  sus- 
ceptible to  public  management  and  where 
the  sale  will  not  seriously  disrupt  the 
grazing  operations  of  the  lessee. 

An  application  for  a  private  exchange 
under  sec.  8(b)  of  the  Taylor  Grazing  Act 
will  be  rejected  when  it  appears  that  no 
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public  interest  would  be  benefited  by  the 
proposed  exchange. 

Clara  Dickson,  et  al,  Pierre  028087,  BLM 
021787,  BLM  (8.D.)  033698,  A-26744  (Oct. 
5,1953) 

An  application  for  the  public  sale  of 
land  based  on  its  isolated  character  should 
be  rejected  where  it  appears  that  the  land 
is  not  completely  surrounded  by  lands  held 
in  private  ownership. 

An  application  for  the  public  sale  of  land 
as  mountainous  or  too  rough  for  cultiva- 
tion should  be  rejected  where  the  tract  is 
almost  level,  even  though  its  soil  is  not 
suitable  for  cultivation. 
William  F.  Cramer,  Sacramento  042751,  A- 
26747  (Oct.  13,1953) 

The  facts  that  the  wife  of  an  applicant 
for  the  public  sale  of  land  has  previously 
held  a  desert  land  entry  on  the  land  ap- 
plied for,  and  that  the  applicant  has  in- 
vested a  large  amount  of  money  in  at- 
tempts to  cultivate  the  land  and  has  a  few 
acres  currently  under  cultivation  do  not 
give  him  any  legal  or  equitable  right  to 
have  the  land  offered  for  public  sale. 

A  tract  of  land  which  is  completely  sur- 
rounded by  lands  held  in  Federal  owner- 
ship, which  is  of  doubtful  value  for  the 
cultivation  of  crops,  and  in  which  there 
has  been  no  evidence  of  interest  for  small 
tract  purposes  is  properly  classified  as 
suitable  for  disposal  at  public  sale  as  an 
isolated  tract. 

Franklin  P.  Butts,  Los  Angeles  0791 '43,  A- 
26801  (Feb.  5, 1954) 

Where  a  tract  of  public  land  proposed 
for  public  sale  is  almost  entirely  sur- 
rounded by  patented  lands  of  an  appli- 
cant, and  is  held  by  the  applicant  as  part 
of  his  grazing  allotment,  it  is  proper  to  dis- 
pose of  the  land  as  mountainous  or  too 
rough  for  cultivation,  if  upon  examination 
the  land  is  found  to  be  suitable  for  such 
classification. 

It  is  proper  to  reject  an  application  for 
the  public  sale  of  a  tract  of  public  land 
when  such  sale  would  disrupt  the  estab- 
lished range  use  in  the  area. 

Jess  W.  Corn,  Las  Cruces  064397,  A-26814 
(Feb.  8, 1954) 
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Where  land  is  best  suited  and  primarily 
valuable  for  use  as  small  tracts,  an  appli- 
cation requesting  that  it  be  offered  at  pub- 
lic sale  as  an  isolated  tract  will  be  re- 
jected. 

Edwin  L.  Feo,  et  al,  Los  Angeles  081875, 
A-26425  (Mar.  24, 1954) 

The  cancellation  of  a  grazing  lease  pur- 
suant to  a  provision  in  the  lease  in  order 
to  dispose  of  the  land  at  public  auction 
sale  is  proper  where  the  leased  land  con- 
sists of  an  isolated  tract  fenced  inside  of 
land  owned  by  the  public  sale  applicant, 
the  land  is  not  needed  for  the  administra- 
tion of  a  public  land  program,  and  the  sale 
will  not  seriously  disrupt  the  grazing  op- 
erations of  the  lessee. 
Ira  L.  Partin,  as  a  Successor  in  Interest 
of  Jesse  M.  Partin,  Great  Falls  085995, 
Mont.  01121,  A-26839  (Mar.  26,  1954) 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale,  and  two  preference-right  claimants 
bid  for  the  tract,  it  may  properly  be 
awarded  to  the  qualified  preference  claim- 
ant who  applied  for  the  sale. 
Celia  A.  Clark,  Savilla  O.  Noyes,  Wyoming 
010337,  A-26909   (July  27,  1954) 

Where  a  preference-right  claimant  for 
land  offered  at  public  sale,  who  is  not  the 
applicant  for  the  sale,  pays  the  cost  of 
publication  of  notice  of  the  sale  and,  14 
days  after  the  award  to  him,  sends  to  the 
unsuccessful  applicant  a  registered  letter 
containing  a  certified  check  for  the  cost  of 
publication,  which  the  applicant  refuses 
to  accept,  and  where  the  applicant  knew 
prior  to  the  award  that  the  preference- 
right  claimant  had  paid  the  cost  of  publi- 
cation but  the  applicant  nevertheless  also 
paid  the  cost  of  publication,  the  failure  of 
the  claimant  to  comply  with  the  regula- 
tion requiring  reimbursement  of  the  ap- 
plicant within  10  days  after  the  award, 
will  be  excused. 

Guy  Curless,  Pacific  Lumber  Co.,  Sacra- 
mento 044609,  A-26910  (July  28,  1954) 

Where  a  State  indemnity  selection  for 
land,  which  may  properly  be  classified  as 
an  isolated  tract,  on  behalf  of  one  ad- 
joining landowner  conflicts  with  a  desert 
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land  application  of  another  adjoining  land- 
owner and  both  landowners  have  equitable 
interests  in  the  disputed  tract,  it  is  proper 
to  classify  the  land  for  disposition  as  an 
isolated  tract  despite  the  ordinary  practice 
of  giving  State  applications  preference. 
State  of  California,  William  M.  Patch,  Los 
Angeles  077628,  078704,  A-26416  (Aug.  6, 
1954) 

No  rights  in  land  are  initiated  by  the 
mere  filing  of  an  application  for  the  public 
sale  of  an  isolated  tract. 

It  is  proper  to  reject  an  application  for 
the  public  sale  of  an  isolated  tract  when, 
after  the  filing  of  such  an  application,  a 
State  applies  to  select  the  same  land  in 
an  exchange  under  sec.  8(c)  of  the  Taylor 
Grazing  Act. 

Robert  Arthur  Scott,  Montana  02970,  A- 
26900  (Aug.  13, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  it  was  not 
filed  within  the  period  prescribed  by  the 
Department's  Rules  of  Practice. 

The  isolated  tract  law  does  not  com- 
mand, but  merely  authorizes,  apportion- 
ment of  an  isolated  tract  between  rival 
preference-right  claimants. 

When  two  adjoining  landowners  prop- 
erly assert  preference  rights  to  buy  an 
isolated  tract  consisting  of  a  single  legal 
subdivision,  it  will  be  awarded  to  the  one 
who  applied  for  the  sale,  in  the  absence  of 
equitable  considerations  requiring  other- 
wise. 

Carr  McAskill,    Carthal  F.    Mock,   BLM 
030962,  A-26858  (Aug.  16, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not 
filed  within  the  time  prescribed  by  the  De- 
partment's Rules  of  Practice. 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions  of 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 

The  fact  that  one  preference-right  appli- 
cant cannot  use  less  than  all  of  an  iso- 
lated tract  of  80  acres  does  not  by  itself 
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warrant  awarding  the  entire  tract  to  him 
and  thus  depriving  a  second  preference- 
right  applicant  of  his  preference  right. 
Ellis    Kelly,    Wyoming    016437,    A-26943 
(Sept.  15,1954) 

Under  the  public  sale  law,  the  Depart- 
ment may  offer  lands  for  sale  either  by  par- 
cels or  as  a  unit. 

Where  several  legal  subdivisions  com- 
prising a  block  of  public  land  classified  as 
mountainous  and  too  rough  for  cultiva- 
tion are  offered  for  public  sale  and  there 
is  no  indication  that  they  are  offered  as  a 
single  unit,  an  owner  of  adjoining  land 
may  assert  a  preference-right  claim  for 
any  portion  of  the  block  as  to  which  his 
land  is  contiguous  without  claiming  the  en- 
tire block. 

John  M.  Shields,  Joaquin  L.  and  Edna 
Ojeda,  Sacramento  045649,  A-26939  (Nov. 
2, 1954) 

Under  the  Department's  regulations  a 
classification  of  a  tract  of  land  as  suitable 
for  public  sale  may  be  revoked  at  any 
time  prior  to  the  issuance  of  a  final  cer- 
tificate to  a  purchaser. 

Where  a  tract  of  land  was  classified  as 
suitable  for  public  sale  upon  the  basis  of 
a  record  which  did  not  indicate  the  in- 
tense small  tract  interest  in  the  area,  it  is 
proper  to  reclassify  the  land  as  suitable 
for  disposition  as  small  tracts. 

A  tract  of  land  which  is  covered  by 
drifting  sand  dunes  and  the  major  portion 
of  which  is  traversed  by  a  wash  which 
is  subject  to  flash  floods  is  not  suitable  for 
disposition  as  small  tracts,  but  is  properly 
classified  as  suitable  for  disposition  at 
public  sale  as  a  tract  too  rough  for 
cultivation. 

Franklin  P.  Butts,  Los  Angeles  079743, 
A-26801  (Supp.)    (Nov.  15,  1954) 

The  Secretary  of  the  Interior  is  not 
under  a  mandatory  duty  to  grant  a  State 
indemnity  selection  of  land  withdrawn  by 
E.O.  No.  6910  of  Nov.  26,  1934;  but  such 
land  must  first  be  classified  as  suitable 
for  disposition  by  State  selection,  and 
then,  in  the  discretion  of  the  Secretary, 
may  be  so  disposed  of. 
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When  a  State  seeks  to  obtain  a  tract 


of  public  land  as  an 


indemnity  school  land 


selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for 
public  sale  as  an  isolated  tract,  preference 
will  ordinarily  be  given  to  the  States 
selection. 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  a  reservation  to  the  U.S. 
and  the  public  of  a  right-of-way  for  a  road 
in  a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included  in 
the  general  withdrawal  of  E.O.  No.  6910. 

Where  the  only  purpose  served  by  a  ten- 
acre  isolated  tract  of  public  land— access  to 
a  National  Forest— and  the  apparent  prin- 
cipal object  of  an  adverse  application- 
access  to  the  applicant's  land— can  both 
be  accomplished  by  a  reservation  in  the 
patent  of  a  right-of-way  to  the  U.S.  and 
to  the  public,  it  is  proper  to  dispose  of  the 
tract  by  State  school  indemnity  selection, 
subject  to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the  use 
of  any  private  party  and  where  the  Geo- 
logical Survey  has  reported  the  tract  as 
without  mineral  value,  the  Department  of 
the  Interior  prima  facie  has  authority  to 
dispose  of  the  tract  by  State  school  in- 
demnity selection.  When  an  applicant  for 
the  public  sale  of  the  same  land  as  an  iso- 
lated tract  protests  this  disposition  on  the 
ground  of  conflict  with  an  unpatented  min- 
ing claim,  located  subsequently  to  the 
classification  of  the  tract  as  suitable  for 
State  selection,  such  claimant  has  the  bur- 
den of  proving  that  her  claim  is  valid  and 
subsisting.  Thirty  days  after  notice  will 
be  allowed  for  the  claimant  to  initiate  a 
contest  against  the  State  selection.  If  she 
fails  to  do  so,  or  loses  the  contest,  the  State 
selection  may  be  approved. 
Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092489,  A-26959  (Nov. 
15, 1954) 

Where  statements  of  an  applicant  under 
the  Color  of  Title  law  and  of  an  applicant 
under  the  Isolated  Tract  law  concerning 
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the  presence  of  improvements  on  the  tract 
of  public  land  they  have  both  applied  for 
are  in  conflict,  and  where  the  report  of  the 
Govt,  field  examiner  is  inconclusive  and 
ambiguous  on  the  facts  in  dispute,  the  case 
will  be  remanded  to  the  Bur.  of  Land 
Management  for  a  new  field  examination. 
Homer  Wheeler  Mannix,  et  al.,  Sacramento 
044591,  045658,  A-26964  (Nov.  23, 1954) 

The  public  sale  law  does  not  require  a 
division  of  land  among  conflicting  pref- 
erence-right claimants;  it  merely  autho- 
rizes such  a  division. 

Under  a  departmental  regulation  requir- 
ing the  Regional  Administrator  to  appor- 
tion land  among  preference-right  claim- 
ants, it  was  improper  for  that  official  to 
award  all  of  the  land  offered  at  public  sale 
to  one  of  two  preference-right  claimants. 

An  equal  division  between  two  prefer- 
ence-right claimants  of  property  offered 
at  public  sale  will  not  be  permitted  to 
stand  where  it  is  shown  that  equitable  con- 
siderations, as  well  as  the  factor  of  desir- 
able land  use,  dictate  the  award  of  the 
greater  portion  of  the  land  to  the  claimant 
who  applied  for  the  sale. 
Henry  W.  and  Beatrice  H.  Luhmann, 
Marie  Nichelini,  Sacramento  088995,  040- 
059,  A-26946  (Dec.  1, 1954) 
PREFERENCE  RIGHTS 

Preference     right    of    adjoining    land- 
owner    at     sale     of     land     which      is 
"mountainous  or  too  rough." 
Memorandum  (Mar.  1,  1945) 

A  public  sale  preference  claimant  can- 
not avoid  the  necessity  of  meeting  the 
highest  bid  price  by  claiming  locational 
advantages  peculiar  to  her  situation. 
Anna  M.  Starr,  Buffalo  037292  "C",  A- 
24146  (May  25,  1946) 

Public  sale  application  rejected. 

1.  Amendment  to  public  sale  application 
not  considered  where  applicant  for  con- 
flicting grazing  lease  renewal  has  not  had 
opportunity  to  be  heard  on  the  amend- 
ment. 

2.  Preference  right  of  renewal  in  graz- 
ing lease  is  no  bar  to  public  sale  appli- 
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cation  of  the  lands  involved,  but  it  will 
be  honored  as  against  conflicting  grazing 
lease  applications. 

Warren  J.  Davis,  Los  Angeles  061092  "C", 
A-24418  (Dec.  3,1946) 

Edward  A.  Lawlor,  Jr.,  appealed  from 
an  award  of  June  14,  1946,  by  the  Acting 
Assistant  Commissioner,  GLO,  which  di- 
vided between  Lawlor  and  Schnitzmeier 
as  preference-right  applicants  the  seven 
forties  of  an  isolated  tract  which  had  been 
offered  at  public  sale  at  the  request  of 
Schnitzmeier  and  for  which  Lawlor  had 
been  the  highest  bidder. 
•  The  tract  in  question  consists  of  280 
acres.  The  award  gave  to  Schnitzmeier 
•160  acres  and  to  Lawlor  120  acres.  Lawlor 
objects  to  this  division  stating  that  the 
forties  awarded  to  him  are  of  low  value, 
containing  no  water.  He  considers  he 
•should  at  least  have  access  to  the  water. 
The  dam  affording  the  water  desired  by 
Lawlor  has  been  and  is  being  maintained 
by  Schnitzmeier.  It  seems  only  equitable 
therefore  that  Schnitzmeier  should  have 
the  advantages  which  the  water  conserved 
'by  him  can  provide. 

John  Schnitzmeier,  Edward  A.  Lawlor,  Jr., 
'Great  Falls  085633,  086215,  A-24387  (Dee 
31,  1946) 

Public  Sale  Application  Rejected. 

Application  for  purchase  of  land  with- 
drawn on  May  22,  1924,  in  aid  of  legisla- 
tion, rejected  because  withdrawal  still 
effective. 

Applications  filed  while  land  is  with- 
drawn are  ineffective.  Veterans'  preference 
must  be  provided  for  if  withdrawal  is 
revoked. 

George  W.  Barber,  GLO  010685  "C",  A- 
24433  (Mar.  24,  1947) 

Petition  for  Renewal  of  Grazing  Lease 
Denied. 

The  lease  for  which  Archuleta  seeks  re- 
newal contains  the  following  clause : 

*  *  *  if  at  the  end  of  said  period  (2 
years)  it  shall  be  determined  that  a  new 
lease  should  be  granted,  the  lessee  herein 
will  be  accorded  a  preference  right  thereto 
upon  such  terms  and  for  such  duration  as 
may  be  fixed  by  the  lessor." 
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The  Department  held  that  this  clause 
confers  upon  the  lessee  a  contractual  right 
of  renewal,  subject  to  appropriate  change 
in  terms,  if  there  is  to  be  a  further  leasing 
of  the  lands  involved  for  grazing  purposes 
upon  the  termination  of  the  initial  lease. 
It  does  not  appear  that  the  lands  should  be 
leased.  The  lands  are  isolated. 

It  is  in  the  public  interest  that  the  lands 
be  sold  at  public  sale  rather  than  leased. 
Carlos  B.  Archuleta,  Santa  Fe  076564  "K" 
A-24209   (June  3,  1947) 

Public  Sales  Application  Granted. 

A  bid  for  some  of  the  legal  subdivisions 
of  land  included  in  an  offering  of  an  iso- 
lated tract  under  2455,  R.S.,  should  be 
rejected. 

The  owner  of  less  than  fee  simple  inter- 
est in  contiguous  land  does  not  have  a 
preference  right  to  purchase  an  isolated 
tract  of  public  land. 

John  C.  Shepherd,  GLO  09254  "LD"    A- 
25523  (Mar.  16,  1949) 

A  lessee  of  contiguous  land  does  not 
have  a  preference  to  purchase  public  land 
under  sec.  2455,  R.S.,  as  amended. 

An  applicant  for  a  preference  right  will 
be  allowed  to  amend  his  showing  of  own- 
ership of  contiguous  land  where  it  appears 
that  title  to  the  contiguous  land  is  in  the 
applicant's  son,  that  such  applicant  and 
his  son  as  a  family  enterprise,  and  the 
son  is  willing  to  convey  such  contiguous 
land  to  the  applicant. 

Land  embracing  a  legal  subdivision  will 
generally  not  be  sold  in  quantities  of  less 
than  a  legal  subdivision  or  fractional  lot. 
Allen  E.  Weathers,  Frank  N.  Hartley, 
Santa  Fe  077291,  074322  "C",  A-25128 
(May  27, 1949) 

The  failure  of  the  Director,  BLM,  to  com- 
ply with  Departmental  regulations  cannot 
defeat  a  right  accorded  by  statute. 

The  preference  right  accorded  to  owners 
of  land  contiguous  to  isolated  tracts  of- 
fered for  sale  exists  for  not  less  than  30 
days  after  the  highest  bid  has  been  re- 
ceived. It  is  not  necessarily  limited  to  30 
days. 

One  who  asserts  a  preference  right  with- 
in 30  days  after  the  highest  bid  has  been 
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received,  who  is  prevented  for  28  days 
from  meeting  the  highest  bid  price  by  the 
delay  of  the  Bureau  of  Land  Management 
in  announcing  the  highest  bid,  and  who 
thereafter  meets  the  highest  bid  by  pay- 
ing within  a  reasonable  time  an  amount 
equal  to  the  highest  bid  price,  may  properly 
be  declared  the  purchaser  of  the  tract. 
Harry  C.  Taylor,  Dewey  M.  Jones,  Fore- 
most Properties,  Inc.,  BLM  010079  "LD", 
A-25525  (June  15, 1949) 

Where  several  subdivisions  comprising 
an  isolated  tract  are  offered  for  sale  as  a 
unit,  bids  by  preference-right  claimants 
for  portions  of  the  tract  will  be  rejected 
in  favor  of  a  preference-right  claimant 
who  bids  on  the  entire  tract. 
Tom  Williams  and  John  W.  Hunt,  BLM 
013878,  A-25704  (June  29, 1949) 

When  land  is  offered  for  public  sale,  it 
is  proper  to  award  the  land  to  the  owner 
of  contiguous  land  who  asserts  his  prefer- 
ence right  to  purchase  within  the  time  al- 
lowed by  the  public  notice  of  sale  and  who 
meets  the  highest  bid  price. 

It  is  not  incumbent  upon  the  personnel 
of  a  local  land  office,  when  a  tract  has  been 
offered  for  public  sale,  to  inform  other 
owners  of  contiguous  land  within  the  30- 
day  period  following  the  tentative  sale  that 
one  such  owner  has  asserted  a  preference 
right  to  the  tract  and  has  met  the  highest 
bid. 

Robert  S.  Robinson,  et  ah,  Pierre  028368, 
A-25767  (Nov.  8, 1949) 

A  joint  tenant  is  an  owner  in  fee  and, 
as  a  contiguous  owner  of  land,  has  a  pref- 
erence right  to  purchase  an  isolated  tract 
of  public  land. 

Where  only  one  legal  subdivision  is  of- 
fered at  public  sale  as  an  isolated  tract, 
and  claims  to  the  tract  are  asserted  by 
two  preference  bidders  owning  contiguous 
lands,  the  tract  will  ordinarily  be 
awarded  to  the  applicant  first  asserting  his 
preference  right. 

Such  an  assertion  of  a  preference  right 
is  to  be  regarded  as  having  been  made  by 
the  applicant  for  the  sale  if  he  stated  in 
his  application  that  he  owned  described 
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contiguous  land  and  that  he  would  appear 
at  the  sale. 

Alzada  C.  Carlisle,  Parkhill  Montana 
Ranches,  Inc.,  Billings  039164,  039767,  A- 
25671  (Nov.  17, 1949) 

Public  Sale  Application  Granted. 

Where  an  isolated  tract,  which  is  smaller 
than  a  subdivision,  is  offered  at  public 
sale,  and  three  preference-right  claimants 
bid  for  the  tract,  it  may  properly  be 
awarded  to  the  qualified  preference-right 
claimant  who  applied  for  the  sale. 
Clarence  S.  Blanker,  Manuel  A.  Sanchez, 
Keith  J.  Wofford.  Santa  Fe  077667,  A- 
25701  (Dec.  3,  1949) 

Where  an  isolated  tract  consisting  of  two 
lots  is  offered  for  public  sale  and  two 
preference-right  claimants  bid  for  the 
tract,  each  claimant  should  be  awarded 
one  of  the  lots  pursuant  to  43  CFR  350.11 
(b)  (3),  even  though  this  might  give  one 
claimant  a  pocket  or  trap  protruding  into 
the  ranch  of  the  other  claimant. 
Edward  Mach,  BLM  010602,  A-25806  (Feb. 
1, 1950) 

Only  the  ownership  of  contiguous  land 
provides  a  legal  basis  for  the  assertion 
of  a  preference  right  to  purchase  an  iso- 
lated tract  of  public  land. 

Where  two  or  more  owners  of  contiguous 
lands  assert  preference  rights  to  purchase 
a  single  quarter-quarter  section  of  public 
land  that  has  been  offered  for  sale  as  an 
isolated  tract,  the  Secretary  of  the  In- 
terior determines,  in  his  discretion,  which 
of  them  shall  be  permitted  to  purchase  the 
tract. 

Where  only  one  quarter-quarter  section 
of  land  is  offered  for  public  sale  as  an 
isolated  tract  and  two  preference-right 
claimants  submit  identical  bids  for  the 
land,  it  is  proper  to  award  the  land  to  the 
claimant  who  made  application  for  the 
public  sale  of  the  land. 
Elizabeth  Beattie  v.  George  R.  Jackson, 
Billings  0Jt0762,  A-25857    (May  31,  1950) 

The  Director  of  the  Bur.  of  Land  Man- 
agement has  the  authority  to  investigate 
the  qualifications  of  a  preference-right  ap- 
plicant for  land  offered  at  public  sale  as  an 
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isolated  tract,  even  though  the  existence  of 
a  possible  lack  of  qualifications  is  called  to 
his  attention  by  evidence  which  is  offered 
for  the  first  time  on  appeal  which  might 
properly  have  been  dismissed. 
Lansing  D.  Teeple,  Great  Falls  085122,  A- 
25870  (Aug.  17,  1950) 

Where  two  noncontiguous  subdivisions 
of  public  land  are  offered  for  sale  as  iso- 
lated tracts  pursuant  to  the  application  of 
a  person  who  owns  land  adjoining  each 
tract,  it  is  proper  to  sell  both  tracts  to  the 
applicant  as  a  preference-right  claimant 
for  each  under  2455,  R.S.,  even  though 
other  owners  of  lands  adjoining  the  re- 
spective tracts  seek  to  assert  their  prefer- 
ence rights  to  purchase  such  tracts. 
Joseph  Kountz,  Jr.,  George  W.  McKeown, 
Great  Falls  086621,  A-25910  (Nov.  8, 1950) 

An  award  of  land  on  public  sale  will  be 
affirmed  where  the  award  is  based  on  the 
apportionment  of  the  land  between  two 
preference-right  claimants  in  relation  to 
their  proportionate  ownership  of  adjoining 
lands,  and  there  appears  to  be  no  substan- 
tial basis  for  modifying  the  apportionment. 

Where  an  isolated  tract  offered  at  public 
sale  contains  more  than  one  legal  sub- 
division, and  claims  to  the  tract  are  as- 
serted by  two  preference-right  bidders,  it 
is  proper  to  apportion  the  tract  by  legal 
subdivisions  between  the  applicants. 
John  F.  Fredrickson,  A-26117  (Jan.  17, 
1951) 

Where  an  isolated  tract  consisting  of 
three  lots  is  offered  for  public  sale  and  two 
preference-right  claimants  bid  for  the  tract, 
an  award  of  one  of  the  lots  to  one  claim- 
ant will  not  be  disturbed,  even  though  the 
claimant  who  is  awarded  the  other  two 
lots  will  be  inconvenienced  through  the 
loss  of  the  use  of  the  lot. 
Russell  Myers,  I.  R.  Norton,  A-26186  (May 
22,1951) 

Award  of  Public-Land  on  Sale. 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale,  and  two  preference-right  claimants 
bid   for    the    tract,    it   may   properly    be 

269-098—74 69 


PUBLIC  SALES— Continued 

PREFERENCE  RIGHTS— Continued 

awarded  to  the  qualified  preference-right 
claimant  who  applied  for  the  sale. 

8.  Arthur  Wilder,  Bruce  Baker,  Denver 
056m— Colo.  0779,  A-26228  (June  25, 
1951) 

The  ownership  of  7  percent  of  the  stock 
of  a  corporation  by  aliens  does  not  for  the 
purposes  of  the  sale  of  an  isolated  tract 
represent  "any  appreciable  percentage  of 
the  stock"  within  the  meaning  of  43  CFR 
250.12(b)(2). 

Sale  of  Isolated  Tract  to  Corporation 
Partially  Owned  oy  Aliens,  M-36087  (July 
10, 1951) 

Where  an  applicant  for  the  public  sale 
of  an  isolated  tract  submits  a  bid  at  the 
sale  but  then  withdraws  it,  he  thereby 
withdraws  from  the  proceeding  and  leaves 
the  sale  to  other  bidders  and  to  preference- 
right  applicants. 

Where  the  applicant  for  a  public  sale 
withdraws  from  the  proceeding,  he  has  no 
standing  thereafter  to  protest  against  a 
declaration  that  two  other  persons  have 
jointly  submitted  the  highest  bid  at  the 
sale. 

Where  a  joint  bid  from  two  persons 
claiming  to  own  contiguous  land  is  the  only 
bid  received  at  the  public  sale  of  an  isolated 
tract,  and  no  preference-right  claimant 
matches  the  bid  within  the  30-day  period 
available  for  that  purpose,  it  is  unneces- 
sary for  the  joint  bidders  to  support  their 
bid  by  showing  that  they  jointly  or  sev- 
erally own  land  contiguous  to  the  tract 
of  public  land. 

Where  it  is  alleged  by  a  protestant  that 
the  parties  jointly  submitting  the  only  bid 
at  the  public  sale  of  an  isolated  tract  have 
been  guilty  of  longstanding  trespass  on  the 
tract,  no  rights  accrue  to  the  protestant  by 
virtue  of  such  allegations,  since  the  al- 
leged trespass  is  a  matter  of  concern  solely 
between  the  Govt,  and  the  alleged  tres- 
passers. 

Elmer  L.  Crozier,  Los  Angeles  076681,  A- 
26209   (July  25,  1951) 

Where  an  isolated  tract  containing  only 
one  legal  subdivision  is  offered  for  public 
sale,  and  two  preference-right  claimants, 
one  of  whom  is  the  applicant,  if  qualified 
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to  assert  a  preference  right,  is  entitled  to 
purchase  the  tract  for  three  times  the  ap- 
praised price,  even  though  that  amount  is 
less  than  the  price  offered  by  the  conflict- 
ing preference-right  claimant,  who  was  the 
high  bidder. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract  at  a  public 
sale,  it  is  not  sufficient  that  a  claimant 
show  that  land  contiguous  to  the  public 
land  offered  for  sale  was  conveyed  to  him 
some  years  prior  to  the  date  of  the  sale. 
Further  evidence  respecting  the  continued 
ownership  of  the  contiguous  land  is  re- 
quired. 

Chris  Floden,  Billings  01,0277,  A-26232 
(July  31,  1951) 

The  fact  that  the  manager  of  a  land  of- 
fice allows  a  preference-right  claimant 
who  has  been  awarded  land  offered  for 
public  sale  30  days  instead  of  the  10  days 
prescribed  by  regulation  for  the  submis- 
sion of  proof  that  he  has  paid  the  unsuc- 
cessful applicant  for  the  sale  the  latter's 
expense  in  publishing  the  notice  of  the  sale 
does  not  necessarily  require  the  cancella- 
tion of  the  award  to  the  preference-right 
claimant. 

Where  a  preference-right  claimant  for 
land  offered  at  public  sale  is  awarded  the 
land  and  is  required  by  regulation  to  sub- 
mit proof  within  10  days  that  the  unsuc- 
cessful applicant  for  the  sale  has  been  re- 
imbursed the  amount  expended  by  the  ap- 
plicant in  publication  of  the  notice  of  sale, 
and  the  unsuccessful  applicant  refuses  to 
disclose  the  amount  of  his  expense,  thus 
requiring  the  preference-right  claimant  to 
obtain  this  information  elsewhere  and  pre- 
venting him  from  submitting  the  proof 
within  the  10-day  period,  the  failure  of  the 
claimant  to  comply  strictly  with  the  regu- 
lation will  be  excused. 

Sheridan  P.  and  Lottie  M.  Winsor,  Sacra- 
mento 037335,  01,2833,  A-26241  (Oct.  30, 
1951) 

A  partnership  which  owns  the  beneficial 
title  to  land  contiguous  to  an  isolated  tract 
of  public  land  (legal  title  to  such  contig- 
uous land  being  in  a  member  of  the  part- 
nership) has  a  preference  right  to  pur- 
chase it. 
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An  assertion  of  a  preference  right  is  to 
be  regarded  as  having  been  made  by  the 
applicant  for  the  sale  of  an  isolated  tract 
of  public  land  if  he  states  in  substance 
that  he  owns  land  contiguous  to  the  iso- 
lated tract  whose  sale  is  requested  by  him 
and  if  he  is  the  only  person  who  bids  at 
the  sale. 

Where  only  one  legal  subdivision  is  of- 
fered at  public  sale  as  an  isolated  tract, 
and  preference-right  claims  to  the  tract 
are  asserted  by  two  owners  of  contiguous 
lands,  one  of  them  being  the  person  who 
applied  for  the  sale  of  the  tract,  the  tract 
will  ordinarily  be  awarded  to  the  appli- 
cant for  the  sale. 

Hans   Ewoldt,    Ralph   E.    Albright,    BLM 
01279/,,  A-26171  (Dec.  27, 1951) 

Where  an  isolated  tract  containing  two 
or  more  subdivisions  is  disposed  of  at  a 
public  sale,  and  two  or  more  owners  of 
contiguous  lands  assert  their  preference 
rights  to  purchase  the  tract,  it  is  the  ordi- 
nary rule,  prescribed  in  a  departmental 
regulation,  that  the  subdivisions  are  to  be 
apportioned  among  the  preference-right 
claimants  "so  as  to  equalize  as  nearly  as 
possible  the  tracts  they  should  be  per- 
mitted to  purchase." 

The  fact  that  one  preference-right  claim- 
ant owns  substantially  more  contiguous 
acreage  than  any  other  preference-right 
claimant  does  not,  ipso  facto,  take  the  case 
outside  the  ordinary  rule  that  two  or  more 
subdivisions  in  an  isolated  tract  are  to  be 
equally  apportioned,  as  far  as  possible, 
among  competing  preference-right  claim- 
ants. 

Where  the  subdivisions  in  an  isolated 
tract  that  is  to  be  apportioned  between 
two  preference-right  claimants  aggregate 
an  odd  number,  and  one  of  the  claimants 
applied  for  the  sale,  it  is  appropriate,  in 
applying  the  ordinary  rule  of  equal  appor- 
tionment as  far  as  possible,  to  allocate  the 
subdivisions  equally  between  the  claim- 
ants as  far  as  possible  and  then  allocate 
the  remaining  odd  subdivision  to  the  claim- 
ant who  applied  for  the  sale. 
Wayne  N.  Mason,  William  B.  Mason,  Utah 
01228,  Salt  Lake  City  068922,  A-26176 
(Apr.  2, 1952) 
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Where  an  isolated  tract  consisting  of  two 
or  more  subdivisions  is  offered  for  sale  and 
two  or  more  owners  of  contiguous  lands  as- 
sert preference  rights  to  purchase  the 
tract,  and  the  preference-right  claimants 
are  unable  to  agree  upon  a  division  of  the 
tract,  the  Regional  Administrator  must  di- 
vide the  subdivisions  equitably  among  the 
preference-right  claimants.  He  cannot 
award  the  entire  tract  to  one  of  the  pref- 
erence-right claimants. 
McPherrin  Land  Company,  Mrs.  Alice 
Kramer,  BLM  {Neo.)  017717,  A-26192 
(Apr.  4,  1952) 

Where  a  bidder  at  a  public  sale  of 
an  isolated  tract  asserts  a  preference- 
right  claim  to  the  land  as  the  owner 
in  fee  simple  of  the  whole  title  to  con- 
tiguous land  and  it  subsequently  appears 
that  he  owns  the  contiguous  land  only  as 
a  tenant  in  common  with  his  wife,  he  is 
nonetheless  qualified  as  a  preference-right 
claimant  if  he  shows  that  he  submitted  his 
bid  on  behalf  of  his  wife  as  well  as  himself. 

43  CFR  221.67,  which  relates  to  the 
consideration  by  the  Director  of  the  Bur.  of 
Land  Management  of  affidavits  or  ex  parte 
statements  filed  with  him  in  determining 
controversies  before  him,  does  not  apply  to 
affidavits  which  are  submitted  to  the  Man- 
jager  in  a  proceeding  before  the  latter. 
Fred  A.  Van  Horn,  Lansing  D.  Teeple, 
Great  Falls  085122,  A-26316  (May  2,  1952) 

Where  an  isolated  tract  consisting  of 
two  quarter-quarter  sections  is  offered  for 
public  sale  and  two  preference-right  claim- 
ants bid  for  the  tract,  each  claimant  should 
be  awarded  one  of  the  quarter-quarter  sec- 
tions pursuant  to  43  CFR  250.11(b)  (3). 
Edwin  Wheatcroft,  James  Crooks  Calk, 
Montana  01151,  A-26364  (May  2,  1952) 

Where  two  or  more  legal  subdivisions 
comprising  an  isolated  tract  of  public  land 
are  offered  at  public  sale  and  there  is  no 
indication  that  they  are  offered  as  a  single 
unit,  an  owner  of  adjoining  land  may 
assert  a  preference-right  claim  for  any 
portion  of  the  tract  as  to  which  his  land 
is  contiguous,  without  claiming  the  entire 
tract. 
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Where  an  owner  of  contiguous  land  sub- 
mits a  timely  preference-right  claim  for 
two  or  more  subdivisions  of  land  offered 
at  public  sale,  but  fails  to  tender  within 
the  prescribed  period  the  full  payment  for 
all  the  subdivisions  included  in  his  claim, 
the  claim  is  effective  for  the  number  of 
subdivisions  fully  covered  by  his  timely 
payment. 

Newell  Richins,  Randle  B.  Carson,  Salt 
Lake  City  068896,  A-26323  (May  12, 
1952) 

Where  an  isolated  tract  consisting  of 
two  legal  subdivisions  is  offered  for  public 
sale  and  two  preference-right  claimants  bid 
for  the  tract,  each  claimant  should  be 
awarded   one   of   the   subdivisions. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 
the  assertion  of  preference-right  claims 
and  that  he  has  continued  to  be  owner  of 
contiguous  land. 

Benjamin  W.  Brown,  Montana  0321, 
A-26428  (Nov.  20, 1952) 

Where  only  one  subdivision  of  land  was 
offered  for  public  sale,  it  was  properly 
awarded  to  the  owner  of  contiguous  land 
who  asserted  his  preference  right  to  pur- 
chase within  the  time  allowed  by  the 
notice  of  the  sale,  met  the  highest  bid 
price,  and  was  the  applicant  for  the  sale. 

When  an  owner  of  land  contiguous  to  an 
isolated  tract  offered  at  public  sale  his 
preference,  right  to  purchase  the  tract 
within  the  30-day  period  allowed  for  the 
assertion  of  such  rights,  there  is  no  obli- 
gation that  departmental  personnel  inform 
other  contiguous  owners  that  one  such 
owner  has  qualified. 

The  holder  of  a  grazing  lease  on  public 
land  has  no  preference  right,  by  reason  of 
the  lease,  to  purchase  such  land  when  it  is 
offered  at  public  sale. 

Henry  Petz,  Wyoming  03263,  A-26787  (Oct. 
22,  1953) 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale,  and  two  preference-right  claimants 
bid    for    the    tract,    it    may    properly    be 
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awaTded  to  the  qualified  preference  claim- 
ant who  applied  for  the  sale. 
Celia  A.  Clark,  Savilla  0.  Noyes,  Wyoming 
010337,  A-26909  (July  27,  1954) 

Where  a  preference-right  claimant  for 
land  offered  at  public  sale,  who  is  not  the 
applicant  for  the  sale,  pays  the  cost  of  pub- 
lication of  notice  of  the  sale  and,  14  days 
after  the  award  to  him,  sends  to  the  un- 
successful applicant  a  registered  letter 
containing  a  certified  check  for  the  cost  of 
publication,  which  the  applicant  refuses  to 
accept  and  where  the  applicant  knew 
prior  to  the  award  that  the  preference- 
right  claimant  had  paid  the  cost  of  publi- 
cation but  the  applicant  nevertheless  also 
paid  the  cost  of  publication,  the  failure  of 
the  claimant  to  comply  with  the  regula- 
tion requiring  reimbursement  of  the  appli- 
cant within  10  days  after  the  award,  will 
be  excused. 

Guy  Curless,  Pacific  Lumber  Co.,  Sacra- 
mento 0U609,  A-26910  (July  28,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  it  was  not  filed 
within  the  period  prescribed  by  the  De- 
partment's Rules  of  Practice. 

The  isolated  tract  law  does  not  com- 
mand, but  merely  authorizes,  apportion- 
ment of  an  isolated  tract  between  rival 
preference-right  claimants. 

When  two  adjoining  landowners  proper- 
ly assert  preference  rights  to  buy  an  iso- 
lated tract  consisting  of  a  single  legal 
subdivision,  it  will  be  awarded  to  the  one 
who  applied  for  the  sale,  in  the  absence  of 
equitable  considerations  requiring  other- 
wise. 

Carr  McAskill,   Carthal  F.   Mock,   BLM 
030962,  A-26858  (Aug.  16, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not  filed 
within  the  time  prescribed  by  the  Depart- 
ment's Rules  of  Practice. 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions 
of  the  Director  of  the  Bur.  of  Land 
Management. 
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The  fact  that  one  preference-right  ap- 
plicant cannot  use  less  than  all  of  an  iso- 
lated tract  of  80  acres  does  not  by  itself 
warrant  awarding  the  entire  tract  to  him 
and  thus  depriving  a  second  preference- 
right  applicant  of  his  preference  right. 
Ellis  Kelly,  Wyoming  016^37,  A-26943 
(Sept.  15,  1954) 

Under  the  public  sale  law,  the  De- 
partment may  offer  lands  for  sale  either  by 
parcels  or  as  a  unit. 

Where  several  legal  subdivisions  com- 
prising a  block  of  public  land  classified  as 
mountainous  and  too  rough  for  cultiva- 
tion are  offered  for  public  sale  and  there 
is  no  indication  that  they  are  offered  as  a 
single  unit,  an  owner  of  adjoining  land 
may  assert  a  preference-right  claim  for  any 
portion  of  the  block  as  to  which  his  land 
is  contiguous  without  claiming  the  entire 
block. 

John  M.  Shields,  Joaquin  L.,  and  Edna 
Ojeda,  Sacramento  0ff56Jt9,  A-26939  (Nov. 
2,1954) 

The  public  sale  law  does  not  require  a 
division  of  land  among  conflicting  prefer- 
ence-right claimants;  it  merely  authorizes 
such  a  division. 

Under  a  departmental  regulation  requir- 
ing the  Regional  Administrator  to  appor- 
tion land  among  preference-right  claim- 
ants, it  was  improper  for  that  official  to 
award  all  of  the  land  offered  at  public  sale 
to  one  of  two  preference-right  claimants. 

An  equal  division  between  two  prefer- 
ence-right claimants  of  property  offered  at 
public  sale  will  not  be  permitted  to  stand 
where  it  is  shown  that  equitable  consider- 
ations, as  well  as  the  factor  of  desirable 
land  use,  dictate  the  award  of  the  greater 
portion  of  the  land  to  the  claimant  who 
applied  for  the  sale. 

Henry  W.  and  Beatrice  H.  Luhmann,  Marie 
Nichelini,  Sacramento  038995,  040059,  A- 
26946   (Dec.  1,  1954) 

ROUGH  OR  MOUNTAINOUS  TRACTS 

Preference  right  of  adjoining  landowner 
at  sale  of  land  which  is  "mountainous  or 
too  rough." 
Memorandum  (Mar.  1,  1945) 
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Application  for  public  sale  of  mountain- 
ous tract  held  for  rejection. 

Department  affirms  decision  of  Commis- 
sioner denying  application  for  public  sale 
where  tracts  applied  for  are  part  of  a 
large  block  of  land  valuable  for  its  timber. 
Raymond  L.  Sharpnack,  Sacramento 
034381,  A-23924    (Aug.  31,  1945) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Commissioner  of  GLO  which 
rejected  his  application  for  public  sale  of 
two  rough  and  mountainous  tracts. 

In  view  of  the  facts  presented  by  the 
appellant,  the  Department  remanded  the 
case  to  BLM  for  field  investigation.  The  re- 
port of  the  field  examiner  confirms  the 
allegations  of  the  appellant  as  to  the  rough 
and  mountainous  character  of  the  ter- 
rain of  the  lots  desired  and  of  the  relation 
of  their  location  to  the  adjoining  land 
which  appellant  owns  and  on  which  he 
has  developed  a  small  homesite. 

Report  further  confirms  that  the  lots 
have  very  low  value  for  grazing  purposes 
and  although  included  within  a  sec.  15 
grazing  lease  have  not  been  grazed  by 
the  lessee's  cattle  for  the  past  two  years. 
The  lots  can  therefore  be  disposed  of  with- 
out detriment  to  the  administration  of  the 
adjacent  Federal  range  lands.  Report  also 
states  that  because  the  lots  are  so  rocky 
and  inaccessible  except  by  a  narrow  way 
over  land  owned  by  the  appellant,  they  are 
not  suitable  for  effective  homesite  use  by 
others. 

John  V.  Rush,  Los  Angeles  060500  "C",  A- 
24388  (May  7, 1947) 

Applicants  have  appealed  from  a  decision 
of  the  Director  of  BLM  rejecting  their  ap- 
plication for  public  sale  of  a  rough  tract. 
A  field  examination  shows  the  land  to  be 
of  very  little  value  for  grazing  and  sub- 
marginal  as  regards  successful  sustained 
crop  production.  Its  soils  consist  primarily 
of  dune  sand  and  Casa  Grande  silty  clay 
loam,  which  are  among  the  least  desirable 
soils  of  the  area,  having  high  alkalinity  and 
low  productivity.  Detailed  governmental 
studies  of  both  land  and  water  in  this  area 
show    that    ground    water    here    is    very 
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limited  and  should  be  reserved  for  use 
on  the  better  soils.  The  Govt,  will  not 
permit  desert  entry  of  lands  with  sub- 
marginal  soils  in  this  area  where  water 
supplies  are  limited.  The  land  here  in- 
volved being  such  land  the  Department  will 
not  classify  it  as  suitable  for  desert-land 
entry,  whether  by  veterans  or  by  others. 
As  for  the  appellants'  public  sale  appli- 
cations, there  are  several  points  to  be 
noted. 

1.  There  is  question  whether  appellants 
may  not  have  disqualified  themselves  as 
applicants  for  public  sale. 

2.  There  is  question  whether  appellants 
made  this  application  in  good  faith. 

This  Secretary  of  the  Interior  has  dis- 
cretion as  to  whether  to  order  land  into 
the  public  market.  In  this  case  he  considers 
that  it  would  not  be  in  the  public  interest 
to  do  so. 

Svea   R.   Meyer,   Sved   Rochon,   Phoenix 
081494,  081798  "O",  A-24659  (Oct.  31, 1947) 

Public  Sale  Application  Rejected. 

Application  for  public  sale  of  land  which 
is  not  isolated  or  disconnected  because 
bounded  in  part  by  other  public  lands  and 
which  is  not  mountainous  or  too  rough  for 
cultivation  is  denied. 
Eunice  R.  Jones,  Black-foot  055265  "LD", 
A-25298  (JuneS,  1948) 

Land  which  is  too  rough  for  cultivation 
is  not  subject  to  homestead  entry  but  may 
be  subject  to  public  sale. 
Eric  Phillips,  GLO  010715  "LD",  A-25297 
(July  8, 1948) 

Public  Sale  Application. 

Public  sale  of  land  under  sec.  2455,  R.S., 
is  not  authorized  where  land  is  not  iso- 
lated or  disconnected  or  mountainous  or 
too  rough  for  cultivation. 
Marshall  Edwards,  Las  Cruces  063489 
"LD",  A-25371  (July  29, 1948) 

Lands  valuable  for  gold  are  not  sub- 
ject to  public  sale  under  sec.  2455,  R.S. 

Under  the  second  proviso  of  sec.  2455, 
R.S.,  as  amended,  requiring  an  applicant 
for  public  sale  of  a  mountainous  tract  too 
rough  for  cultivation  to  be  the  owner  or  the 
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valid  entry  holder  of  "adjoining  lands,"  an 
applicant  alleging  ownership  of  cornering 
lands  is  not  a  qualified  applicant. 

An  applicant  for  public  sale  of  a  moun- 
tainous tract  under  the  statute  quoted 
whose  application  affidavit  does  not  make 
proof  of  ownership  of  the  whole  title  of 
adjoining  lands  is  not  a  qualified  appli- 
cant. 43  CFR  250.22. 

Ruth  Cynthia  Kress,  Sacramento  087208 
"LD",  A-25349  (Aug.  6,  1948) 

A  public  sale  of  land  under  sec.  2455, 
R.S.,  is  not  authorized  where  land  is  not 
isolated  or  disconnected  or  mountainous  or 
too  rough  for  cultivation. 
George  W.  Holsome,  Las  Crnc.es  063/f90 
"LD",  A-25373  (Aug.  6,  1948) 

A  public  sale  under  sec.  2455,  R.S.,  is  not 
authorized  where  land  is  not  isolated  or 
disconnected  or  mountainous  or  too  rough 
for  cultivation. 

John  Henry   Sweat,   Las    Cruces    063//86 
"LD",  A-25375  (Aug.  6,  1948) 

An  application  for  the  public  sale  of 
lands  as  mountainous  and  too  rough  for 
cultivation  will  be  denied  where  the  tracts 
are  found  to  be  level. 

Joseph  Earl  Yusko,  Phoenix  083691  "LD", 
A-25529  (Jan.  31, 1949) 

Application  for  Public  Sale  Rejected. 

A  public  sale  of  land  under  sec.  2455, 
R.S.,  as  amended,  is  not  authorized  where 
the  land  is  not  isolated  or  disconnected  and 
where  it  does  not  appear  that  the  greater 
portion  of  the  tract  is  mountainous  or  too 
rough  for  cultivation. 

Charles  D.  Voris,  Pueblo  059379  "CSU",  A- 
25470  (Mar.  4, 1949) 

The  second  proviso  of  sec.  1171  autho- 
rizes the  sale  of  land  "the  greater  part  of 
which  is  mountainous  or  too  rough  for 
cultivation."  The  phrase  "too  rough  for 
cultivation"  would  mean  land  whose  to- 
pography is  such  as  to  make  it  unsuitable 
for  cultivation,  but  does  not  mean  lands 
which  are  "unfit"  because  they  are  sandy 
or  arid. 

Interpretation   of   Second   Proviso    of   J{8 
U.S.C.  1171  (Oct.  14,  1949) 
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The  mere  fact  that  the  public  sale  of 
mountainous  lands  sought  in  an  applica- 
tion under  2455,  R.S.,  as  amended,  would 
reduce  the  public  land  area  under  admin- 
istration in  the  locality  is  not  an  adequate 
ground  for  the  rejection  of  the  application. 

Where  the  reasons  given  for  the  rejec- 
tion of  a  public  sale  application  under 
2455,  R.S.,  as  amended,  are  in  the  nature 
of  conclusions  that  are  not  supported  by 
evidence  in  the  record,  such  reasons  can- 
not be  regarded  as  furnishing  an  adequate 
basis  for  the  rejection. 
Walter  G.  Graham,  Cheyenne  075909,  A- 
25069  (Mar.  16, 1951) 

Where  an  application  for  public  sale  of 
a  mountainous  tract  of  public  land  is 
amended  following  its  rejection  by  the 
Manager  to  include  subdivisions  not  under 
consideration  when  the  application  was 
rejected  and  to  exclude  other  subdivisions, 
and  the  evidence  in  the  record  is  inconclu- 
sive to  show  whether  or  not  the  sale  of 
the  land  in  the  amended  application  would 
be  in  the  public  interest,  the  case  will  be 
remanded  to  the  Bur.  of  Land  Manage- 
ment for  further  consideration. 
James  L.  Mosher,  Denver  056200,  A-26757 
(Aug.  24, 1953) 

An  application  for  the  public  sale  of 
land  based  on  its  isolated  character  should 
be  rejected  where  it  appears  that  the  land 
is  not  completely  surrounded  by  lands  held 
in  private  ownership. 

An  application  for  the  public  sale  of 
land  as  mountainous  or  too  rough  for  cul- 
tivation should  be  rejected  where  the  tract 
is  almost  level,  even  though  its  soil  is  not 
suitable  for  cultivation. 
William  F.  Cramer,  Sacramento  OJ/2751,  A- 
26747  (Oct.  13,  1953) 

Where  a  tract  of  public  land  proposed 
for  public  sale  is  almost  entirely  sur- 
rounded by  patented  lands  of  an  applicant, 
and  is  held  by  the  applicant  as  part  of 
his  grazing  allotment,  it  is  proper  to  dis- 
pose of  the  land  as  mountainous  or  too 
rough  for  cultivation,  if  upon  examina- 
tion the  land  is  found  to  be  suitable  for 
such  classification. 
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It  is  proper  to  reject  an  application  for 
the  public  sale  of  a  tract  of  public  land 
when  such  sale  would  disrupt  the  estab- 
lished range  use  in  the  area. 
Jess  W.  Corn,  Las  Cruces  06/,397,  A-26814 
(Feb.  8, 1954) 

Under  the  public  sale  law,  the  Depart- 
ment may  offer  lands  for  sale  either  by 
parcels  or  as  a  unit. 

Where  several  legal  subdivisions  com- 
prising a  block  of  public  land  classified  as 
mountainous  and  too  rough  for  cultivation 
are  offered  for  public  sale  and  there  is  no 
indication  that  they  are  offered  as  a  single 
unit,  an  owner  of  adjoining  land  may  as- 
sert a  preference-right  claim  for  any  por- 
tion of  the  block  as  to  which  his  land  is 
contiguous  without  claiming  the  entire 
block. 

John  M.  Shields,  Joaquin  L.  and  Edna 
Ojeda,  Sacramento  0456^9,  A-26939  (Nov. 
2, 1954) 

SALES  UNDER  SPECIAL  STATUTES 

The  act  of  July  30,  1946,  authorizes  and 
directs  the  Secretary  of  the  Interior  to 
convey  to  Escambia  County,  Fla.,  all  of  the 
right,  title,  and  interest  of  the  U.S.  in 
that  portion  of  Santa  Rosa  Island  which 
is  under  the  jurisdiction  of  the  Dept.  of 
the  Interior.  It  would  be  well  to  ascertain 
whether  the  County  is  now  in  a  position 
to  accept  a  quitclaim  deed  for  the  land. 
Concerning  use  by  National  Park  Service 
of  buildings  located  on  Navy  Dept.  land, 
by  permit  issued  by  Navy  on  May  10,  1940, 
the  Service  may  remove  the  buildings  if 
it  so  desires  (buildings  constructed  by 
NPS),  or  turn  them  over  to  the  Navy 
Dept.  There  is  no  objection  to  an  informal 
arrangement  with  local  Navy  officials 
whereby  temporary  custody  of  such  of  the 
buildings  as  cannot  be  utilized  by  this 
Service  is  entrusted  to  them. 
Memorandum  (Aug.  27,  1946) 

Motion  for  rehearing. 

1.  The  decision  on  appeal  as  to  whether 
land  is  to  be  sold  at  public  sale  is  made 
only  by  the  Secretary  of  the  Interior  and 
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persons  specifically  delegated  by  him  to 
make  such  decisions. 

2.  Trespasses  committed  by  cattle  of 
grazing  lessee  are  not  authorized  by  the 
U.S.  and  do  not  involve  the  U.S.  in  the 
taking  of  property  without  due  process  of 
law. 

3.  California  courts,  rather  than  Dept. 
of  Interior,  are  proper  place  to  go  for 
enforcement  of  State  law  respecting  fenc- 
ing of  cattle  lands  by  private  cattle 
ranchers. 

Warren  J.  Davis,  Los  Angeles  061092, 
A-24418  (Jan.  6, 1947) 

PUERTO  RICO 
GENERALLY 

Retirement  Deductions. 
Solicitor's    Opinion,    M-33954     (Feb.    16, 
1945) 

Validity  of  Proposed  Puerto  Rican  Re- 
funding Bond   Issues. 
Solicitor's  Opinion,  M-34315  (Jan.  8, 1946) 

The  revocation  by  the  Secretary  of  a 
personnel  action  by  the  Admr.  of  the 
Puerto  Rico  Reconstruction  Admin.,  chang- 
ing the  salary  of  the  General  Counsel,  is  not 
retroactive  in  effect. 

Authority  of  Administrator  of  Puerto  Rico 
Reconstruction  Administration  Over  Re- 
classification of  Position  of  General  Coun- 
sel (Nov.  4,  1946) 

GOVERNOR 

Validity  of  Proposed  Puerto  Rican  Re- 
funding Bond  Issues. 
Solicitor's  Opinion,  M-34315  (Jan.  8,  1946) 

Legislature  of  Puerto  Rico  affecting  in- 
heritance taxes. 

Since  the  Organic  Act  of  Puerto  Rico 
vests  all  local  legislative  powers  in  the 
Legislature  of  Puerto  Rico,  subject  to  the 
approval  of  the  Governor  of  Puerto  Rico 
and  the  President  of  the  U.S.,  objections 
to  the  provisions  of  proposed  legislation 
appropriately  should  be  addressed  to  the 
Governor. 

Solicitor's   Opinion,   PRS   1631    (Apr.   15, 
1946) 
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GOVERNOR— Continued 
The  90  days  within  which  President 
must  approve  or  disapprove  a  bill  sub- 
mitted to  him  by  Governor  of  Puerto  Rico, 
repassed  by  Legislature  over  Governor's 
veto,  does  not  begin  to  run  until  bill  has 
reached  the  President  or  someone  desig- 
nated as  his  agent  for  purpose  of  receiv- 
ing bill. 

Senate  Bill  No.  51,  Puerto  Rico. 
Solicitor's    Opinion,    M-34689     (Sept.    11, 
1946) 

LEGISLATURE 

Objections  to  draft  of  the  Puerto  Rican 
bill  as  to  policy  and  draftsmanship.  Also 
a  revised  section  9  correcting  some  of  the 
defects. 
Memorandum  (July  24,  1943) 

Legislature  of  Puerto  Rico  affecting  in- 
heritance taxes. 

Since  the  Organic  Act  of  Puerto  Rico 
vests  all  local  legislative  powers  in  the 
Legislature  of  Puerto  Rico,  subject  to  the 
approval  of  the  Governor  of  Puerto  Rico 
and  the  President  of  the  U.S.,  objections 
to  the  provisions  of  proposed  legislation  ap- 
propriately should  be  addressed  to  the 
Governor. 

Solicitor's   Opinion,   PRS   1631    (Apr.    15, 
1946) 

Senate  Bill  No.  51,  Puerto  Rico. 

The  90  days  within  which  President  must 
approve  or  disapprove  a  bill  submitted  to 
him  by  Governor  of  Puerto  Rico,  repassed 
by  Legislature  over  Governor's  veto,  does 
not  begin  to  run  until  bill  has  reached  the 
President  or  someone  designated  as  his 
agent  for  purpose  of  receiving  bill. 
Solicitor's  Opinion,  M-34689  (Sept.  11, 
1946) 

RAILROAD  GRANT  LANDS 
GENERALLY 

Application  for  patent  under  Transpor- 
tation Act  of  1940  rejected.  Affirmed. 
Atlantic  and  Pacific  Railroad  Company, 
Santa  Fe  Pacific  Railroad  Company,  and 
Aztec  Land  and  Cattle  Company,  Ltd., 
Phoenix  080632  "F",  A-23630  (Jan.  8, 1944) 


RAILROAD  GRANT  LANDS— Continued 
GENERALLY— Continued 
Application  for  patent  under  Transpor- 
tation Act  of  1940  rejected.  Motion  for  re- 
hearing filed.  Motion  Denied. 
Atlantic  and  Pacific  Railroad  Co.,  Santa 
Fe  Pacific  Railroad  Co.,  Aztec  Land  and 
Cattle  Co.,  Ltd.,  Greene  Cattle  Co.,  Inc., 
Phoenix  080632,  080785,  "F",  A-23630,  A- 
23G46  (Feb.  8,  1944) 

Application  for  patent  under  Transpor- 
tation Act  of  1940.  Affirmed. 
Central  Pacific  Railway  Company,  Sacra- 
mento 031905  "F",  A-23723  (Feb.  8,  1944) 

Administration  of  Revested  Oregon  and 
California  Railroad  and  Reconveyed  Coos 
Bay  Wagon  Road  Sustained  Yield  Forest 
Units. 

Solicitor's    Opinion,    M-33654     (Jan.    26, 
1945) 

Application  to  purchase  under  sec.  5  of 
the  act  of  Mar.  3,  1887,  rejected. 

Appeal  from  the  General  Land  Office. 
Angela  Martin  v.  Elizabeth  Lord,  et  al., 
GLO  08911,  096Jt9  "F",  A-23926  (Jan.  15, 
1946) 

Rights  of  Indians  to  Allotments. 
Solicitor's    Opinion,    M-34056     (Jan.    31, 
1946) 

Mineral  reservation  on  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  the  railroad  the  ex- 
pectant right  to  any  unknown  minerals 
that  might  exist  in  the  lands  conveyed, 
ownership  of  which  minerals  would  there- 
after be  acquired  by  the  company  upon  the 
issuance  of  a  patent  under  the  grant.  But 
such  interest  is  covered  by  the  railroad's 
release.  See  decision  in  A-24070. 
Northern  Pacific  Railway  Co.,  Cass  Lake 
013387  "F",  A-24046  (Apr.  9,  1946) 

Mineral  reservation  on  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  railroad  the  expectant 
right  to  unknown  minerals.  But  such  inter- 
est is  covered  by  railroad's  release.  See 
decision  in  A-24070. 

Qualification  in  reservation  that  grantor 
shall  pay  to  the  grantee  market  value  of 
portion  of  surface  used  for  mining;  Govt. 
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cannot  require  deed  from  the  railroad  with- 
out provision  making  deed  subject  of  such 
qualification. 

Northern  Pacific  Railway  Co.,  Cass  Lake 
014102  "F",  A-24047  (Apr.  9,  1946) 

Railroad  Grants. 

Mineral  reservation  on  sale  by  railroad 
of  unpatented  railroad  land  only  has  the 
effect  of  reserving  to  railroad  the  expect- 
ant right  to  unknown  minerals.  But  such 
interest  is  covered  by  railroad's  release. 
See  decision  in  A-24070. 

Qualification  in  reservation  that  grantor 
shall  pay  to  the  grantee  market  value  of 
portion  of  surface  used  for  mining;  Govt, 
cannot  require  deed  from  the  railroad  with- 
out provision  including  deed  subject  to 
such  qualification. 

No  release  can  be  expected  from  innocent 
purchaser. 

Northern   Pacific   Railivay   Co.,    Spokane 
018982  "F*\  A-24069  (Apr.  9,  1946) 

Land  in  which  minerals  are  found  before 
the  issuance  of  patent  is  taken  out  of  the 
operation  of  the  grant,  but  minerals  in  the 
land,  not  known  to  exist  at  the  time  of  the 
issuance  of  the  patent,  upon  issuance  of  the 
patent  become  the  property  of  the  patentee. 
Northern  Pacific  Railway  Co.,  Spokane 
015063  "F",  A-24070  (Apr.  9,  1946) 

Effect  of  patent  No.  31  of  Jan.  25, 1896,  to 
Southern  Pacific  Railroad  Co. — passed  the 
title  to  the  described  lands  as  shown  on 
Reed  survey  of  1869  and  was  not  affected  by 
the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

1.  Department  may  waive  appellant's 
delay  to  serve  copy  of  appeal  on  adverse 
applicant  within  the  30  days  prescribed 
by  Rules  of  Practice. 

2.  Even-numbered  sections  within  lim- 
its of  railroad  grants  are  isolated  or  dis- 
connected tracts  within  meaning  of  sec. 
15  of  the  Taylor  Grazing  Act,  so  that  both 
cornering  and  contiguous  landholders  have 

269-098—74 70 


RAILROAD  GRANT  LANDS— Continued 

GENERALLY— Continued 
equal  preference  right  to  secure  grazing 
leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of  Tay- 
lor Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary  to 
satisfy  applicant  having  legal  preference 
or  whose  competing  application  would 
have  prevailed  in  view  of  other  pertinent 
factors  if  the  legal  preferences  of  persons 
to  whom  lease  was  awarded  had  not  over- 
ridden the  other  considerations  in  the 
award  of  the  lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
eral range  are  generally  not  settled  in  this 
Department. 

Henry  Mitchell  v.  Sawyer-Otondo  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-243S0 
(Jan.  23, 1947) 

Application  for  selection  of  lieu  lands  re- 
jected. 

Lieu  selections  of  railroad  rejected  be- 
cause barred  by  railroad's  release  executed 
under  the  Transportation  Act  of  1940.  On 
the  authority  of  the  Supreme  Court's  deci- 
sion in  Krug  v.  Santa  Fe  Pacific  Railroad 
Co.  (Feb.  3, 1947),  15  U.S.  Law  Week  4197- 
U.S. 

Santa  Fe  Pacific  Railroad  Co.,  Las  Cruces 
057170-1-2-3,  A-23777  (Feb.  19,  1947) 

Application  was  rejected  for  the  reason 
that  the  tract  applied  for  is  railroad  land, 
claims  to  which  have  been  released,  but 
disposition  thereof  is  deferred  awaiting 
enactment  of  legislation  governing  the  ad- 
ministration of  this  tract  and  similar 
lands. 

Frank  Henry  Friese  White,  Spokane 
019635  "C",  A-24508  (July  14,  1947) 

Found,  in  view  of  all  the  facts,  that  a 
land  and  cattle  company  was  subject  to 
the  control  of  the  interests  dominating  the 
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vendor  railroad,  in  a  case  where  the  land 
and  cattle  company  was  organized  by  the 
railroad  interests;  the  acquisition  of  the 
lands  from  the  railroad  was  the  primary 
purpose  of  its  organization;  two  com- 
panies controlling  the  stock  and  funded 
debt  of  the  vendor  railroad  held  the  ma- 
jority, or  at  least,  the  controlling  minor- 
ity, of  the  stock  of  the  land  and  cattle  com- 
pany ;  there  were  interlocking  directorates 
between  the  interests  dominating  the  ven- 
dor railroad  and  the  land  and  cattle  com- 
pany ;  and  where  the  president  of  the  land 
and  cattle  company  was  at  the  same  time 
assistant  to  the  president  of  one  of  the 
companies  dominating  the  vendor  railroad. 
Atlantic  and  Pacific  Railroad  Co.,  Santa 
Fe  Pacific  Railroad  Co.  Ltd.,  and  Aztec 
Land  and  Cattle  Co.,  Ltd.,  Phoenix  080632 
"F",  A-23630  (July  16,  1947) 

Application  for  patent  under  Transpor- 
tation Act  of  1940. 

Atlantic  and  Pacific  Railroad  Co.,  Santa 
Fe  Pacific  Railroad  Co.  Ltd.,  and  Aztec 
Land  and  Cattle  Co.,  Ltd.,  Phoenix  080632 
"F",  A-23630  (July  31,  1947) 

Land  granted  to  a  railroad  company  and 
released  pursuant  to  sec.  321b,  Part  II,  Ti- 
tle III,  of  the  Transportation  Act  of  Sept. 
18,  1940  (54  Stat.  954;  49  U.S.C.  65),  may 
not  be  offered  for  sale  at  public  auction 
pursuant  to  sec.  2455,  R.S.,  as  amended  by 
sec.  14  of  the  act  of  June  28,  1934  (48  Stat. 
1269,  43  U.S.C.  1171),  until  the  Depart- 
ment determines,  in  the  absence  of  Con- 
gressional direction,  when  and  how  such 
land  shall  be  opened  for  disposal. 
Giobatta  Podesta,  Sacramento  035550  "F", 
A-24694  (Apr.  5,  1948) 

Land  withdrawn  from  entry  by  the  first 
general  withdrawal  order  of  Nov.  26,  1934, 
is  not  subject  to  a  lieu  selection  under  the 
act  of  July  1,  1898,  until  classified  as 
suitable  for  such  selection  and  opened  to 
selection  by  the  Secretary  of  the  Interior. 

A  refusal  to  classify  land  for  selection 
under  the  act  of  July  1,  1898,  is  proper 
when  the  land  is  valuable  only  for  timber 
and  for  furnishing  watershed  protection. 
Edward  L.  Brown  by  James  J.  O'Keane, 
Attorney  in  Fact,  Oregon  076,  formerly 
Roseburg  023075,  A-25903  (Oct.  27,  1950) 
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Chronological  Outline  of  Events  in  this 
Case. 

Rights  and  privileges  gained  under  act 
of  Mar.  3,  1887,  Ch.  376,  sec.  5,  24  Stat.  557 ; 
43  U.S.C.  898,  which  permits  acquisition 
of  surplus  railroad  grant  lands  by  some 
bona  fide  purchasers  thereof,  are  subject 
to  the  provisions  of  mineral  leasing  laws 
enacted  while  such  rights  are  in  an  in- 
choate condition. 

Under  the  act  of  Mar.  4, 1933,  Ch.  278,  47 
Stat.  1570;  30  U.S.C.  124,  the  filing  of  a 
mineral  lease  application  established  the 
mineral  character  of  the  land  insofar  as 
later  entries  and  applications  are  con- 
cerned. 

Rose    M.    Anderson   v.    Secretary   of   the 
Inn  nor  (June  18, 1953) 

Distribution  to  Counties  of  Revenues 
Derived  From  the  Oregon  and  California 
Land  Grant  Fund  Pursuant  to  Title  II  of 
the  Act  of  Aug.  28,  1937  (50  Stat.  874),  as 
amended  June  24,  1954  (68  Stat.  270). 

Revenues  received  from  noncontroverted 
lands  should  be  distributed  under  the 
formula  set  forth  in  Title  II  of  the  act  of 
Aug.  28,  1937  (50  Stat.  874),  as  amended 
by  sec.  1(b)  of  the  act  of  June  24,  1954. 
Revenues  from  controverted  lands  should 
be  distributed  in  the  same  manner,  but 
only  to  the  extent  that  they  were  not  de- 
posited in  the  special  fund  mentioned  in 
sec.  1(a)  of  the  act  of  June  24,  1954  (68 
Stat.  270). 

Solicitor's     Opinion,    M-36242     (Oct.     12, 
1954) 

When  the  Department  has  issued  a 
patent  to  a  railroad  under  its  grant,  title 
vests  in  the  railroad  and  the  Department 
has  no  further  jurisdiction  over  the  pat- 
ented land  and  must  reject  offers  to  lease 
for  oil  and  gas  covering  such  lands. 

An  unrestricted  patent  to  a  railroad 
under  its  grant  includes  the  title  to  sur- 
face of  the  land  and  the  mineral  deposits 
under  it. 

A  clause  in  a  patent  of  railroad  grant 
lands  which  purports  to  excepfe  all  min- 
eral lands  is  void. 

Sewell  Thomas,  et  al,,  Colorado  07588,  etc., 
A-27016,  A-27106,  A-27113  (Dec.  22,  1954) 
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The  above  filed  a  petition  for  the  exer- 
cise of  supervisory  authority  in  the  matter 
of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
petitioners  lay  claim  as  heirs  of  the  al- 
leged original  settler  and  preemptor,  their 
grandfather,  Joshua  Bryan.  Petitioners  as- 
sert that  the  disposal  made  of  these  lands 
by  the  Government  was  in  derogation  of 
their  grandfather's  rights  and  they  there- 
fore request  that  suits  be  instituted  to  pro- 
tect their  interests. 

The  examination  made  shows  that  all 
the  lands  of  the  Bryan  plantation  had  been 
effectively  alienated  by  the  Government 
by  1860  and  that  none  of  them  was  ever  at 
any  time  subject  to  preemption  by  Joshua 
Bryan.  The  latter  fact  explains  at  once  why 
no  assertion  of  his  settlement  or  a  claim 
to  it  appears  of  record,  why  Bryan  had  no 
papers  to  exhibit  and  why  on  various  oc- 
casions his  reliance  should  have  been  upon 
possessory  rights  in  what  perhaps  were 
commonly  but  erroneously  regarded  as  pub- 
lic lands.  The  Indian  title,  the  lack  of 
surveys,  the  temporary  and  restrictive 
character  of  the  preemption  acts,  the  ex- 
emptions of  the  treaty  gift  to  Edwards,  of 
the  State  selections  for  seminaries  and 
schools  and  of  the  railroad  grant,  the  un- 
toward combination  of  all  these  could  not 
fail  to  make  defeat  of  Bryan's  settlement 
complete.  The  pioneers  of  Joshua  Bryan's 
day  were  well  aware  that  danger  and  dis- 
appointment would  often  affect  their  ad- 
venture. 

Petition  denied  and  Departmental  deci- 
sion affirmed. 

Effie  Bryan  Bagley  and  Maud  Bryan  Ford, 
WP",  1715517,  A-21497  (May  20,  1943) 

Lieu  indemnity  selections  rejected. 
Santa  Fe  Pacific  Railroad  Company,  Phoe- 
niw   080805,   080806,   080807,   080808,    "i*1", 
A-23684  (Jan.  8, 1944) 

Application  for  patent  under  Transpor- 
tation Act  of  1940. 

Central  Pacific  Railway  Company,  Sacra- 
mento 031905  "F",  A-23723  (Feb.  8, 1944) 
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Authority  to  Administer  Surplus  Lands 
as    Part   of   the    Oregon   and    California 
Lands. 

Solicitor's    Opinion,    M-34034     (July    30, 
1945) 

Patent  31  of  Jan.  25,  1896,  to  the  South- 
ern Pacific  R.R.  Co.  conveyed  the  title  to 
the  described  lands  as  shown  on  the  Reed 
survey  of  1869,  and  did  not  refer  to  the 
Carpenter  survey  of  1893. 

The  part  of  the  act  of  Mar.  2, 1896,  which 
provides  for  the  confirmation  of  the 
claim  of  "a  bona  fide  purchaser  of  land 
erroneously  patented"  is  inapplicable  to 
a  purchaser  of  land  covered  by  patent  31. 
Standard  Oil  Co.  of  Calif.,  Sacramento 
032188,  032^91,  025549,  034276,  038372,  A- 
25613  (May  2,  1950) 
RIGHTS-OF-WAY 

Effect    of    Abandonment    of    Railroad 
Right-of-Way   Upon   Interests   of   United 
States. 
Solicitor's  Opinion,  M-33845  (Feb.  3, 1945) 

Effect  of  patent  No.  31  of  Jan.  25,  1896, 
to  Southern  Pacific  Railroad  Co. — passed 
the  title  to  the  described  lands  as  shown  on 
Reed  survey  of  1869  and  was  not  affected 
by  the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

A  railroad  company,  under  a  grant  to 
it  of  a  right-of-way  across  Indian  tribal 
lands  for  station  grounds  under  a  Federal 
statute,  may  permit  a  third  person  to  erect 
buildings  and  other  structures  on  such 
grant  in  order  to  facilitate  the  convenient 
receipt  and  delivery  of  freight,  so  long  as 
the  full  exercise  of  the  railroad's  fran- 
chise is  not  interfered  with  and  a  free  and 
safe  passage  is  left  for  the  carriage  of 
freight  and  passengers. 

Such  use  of  station  grounds  by  a  third 
person  may  be  granted  for  a  short  term 
only  by  the  railroad  company.  However, 
such  use  would  not  require  the  consent  of 
the  Indians. 

Lease    of   Railroad   Station    Grounds    at 
Parker,  Arizona,  M-36016  (Oct.  17,  1949) 
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Where  a  patent  in  fee  is  issued  on 
Indian  lands  traversed  by  a  logging  rail- 
road right-of-way  granted  to  a  lumber 
company  by  revocable  permit,  it  is  not 
necessary  to  insert  in  the  patent  a  notation 
respecting  the  right-of-way  in  order  to 
preserve  the  right  granted  in  the  permit. 

The  Secretary  of  the  Interior  is  autho- 
rized to  insert  in  a  patent  in  fee  for  Indian 
lands  a  notation  of  the  fact  that  the  title 
conveyed  is  subject  to  a  valid  existing 
right-of-way. 

Notations  in  Patents  in  Fee  for  Indian 
Lands  of  Existing  Rights-of-Way,  M-36158 
(Nov.  28,  1952) 

An  application  for  an  oil  and  gas  lease 
filed  pursuant  to  the  act  of  May  21,  1930, 
for  lands  covered  by  a  right-of-way  ac- 
quired under  the  act  of  Mar.  3, 1875,  can  be 
granted  only  to  the  owner  or  transferee 
of  the  right-of-way. 

Edwin  Barrett,  Wyoming  04687,  A-26867 
(July  19,  1954) 

RAKER  ACT 

There  is  authority  for  the  rejection  of 
a  defense  that,  because  of  a  prior  action 
against  San  Francisco  to  permit  the  U.S. 
to  maintain  a  suit  for  an  accounting  of  the 
power  revenues  under  the  1925  contract 
with  the  Pacific  Gas  &  Electric  Co.,  would 
be  in  disregard  of  the  rule  against  splitting 
a  cause  of  action.  It  is  not  unlikely  that 
such  a  suit  would  be  dismissed  either  on 
the  ground  of  multiplicity  of  suits  or  an 
abandonment  of  the  right  to  an  accounting. 
While  in  some  circumstances  a  grantee 
of  Federal  lands  under  a  statute  contain- 
ing restrictions  may   be   required   to   ac- 
count   to    the    U.S.    for    profits    derived 
through  disregard  of  the  restrictions,  it  is 
most  probable  that  this  doctrine  would  be 
extended  to  require  San  Francisco  to  ac- 
count for  the  power  revenues  in  question. 
The  success  of  a  suit  against  San  Fran- 
cisco for  an  accounting  appears  to  be  so 
conjectural  that  its  institution  would  not 
be  warranted. 

Possible  Suit  Against  San  Francisco  for 
an  Accounting  Under  the  Raker  Act, 
M-34775  (Dec.  8,  1948) 
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Homestead  application  rejected.  Appeal 
from  General  Land  Office. 
Don  Christopher  Duggan,  Blackfoot  055093 
"F",  A-24265  (Feb.  28,  1946) 

Appeal  from  General  Land  Office. 

Register's  rejection  of  application  to  con- 
test affirmed  by  General  Land  Office. 

What  is  properly  the  subject  of  contest 
cannot  be  based  on  facts  of  record. 
Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Blackfoot   054233   "F",  A-24312    (June  5, 
1946) 

Reclamation  Homestead  Application 
Held  for  Rejection. 

Applications   for  withdrawn   lands   are 
rejected  and  are  not  suspended  to  await 
possible  restoration  of  the  land. 
Wendell  H.   Brodhcad,   Bismarck   024824 
"F",  A-24315   (June  25,  1946) 

Requirement  of  Rule  3  of  Rules  of  Prac- 
tice that  an  application  to  contest  must 
bear  the  affidavit  of  a  corroborating  wit- 
ness, is  a  jurisdictional  requirement. 

Where  testimony  reveals  that  affidavit 
of  corroborating  witness,  which  appears 
proper  on  the  face  of  the  application  to 
contest,  was  not  in  fact  notarized  as  repre- 
sented in  the  application,  the  contest  is 
dismissed  for  lack  of  a  proper  application. 
Oscar  L.  Kind  v.  Joseph  E.  Selstad,  Great 
Falls  083833,  A-24342  (July  30,  1946) 

Reclamation  Homestead  Entry. 

General  contention  that  record  does  not 
support  departmental  decision  is  not  a 
proper  ground  for  a  rehearing. 
Horace  Crisp  v.  Omar  LeRoy  Maine, 
Blackfoot  054310,  Contest  /,112,  A-24311 
(Mar.  24,  1947) 

Lands  reserved  under  a  "first-form"  rec- 
lamation withdrawal  are  not  subject  to 
homestead  entry  under  sec.  2289,  Revised 
Statutes. 

Travis  D.  House,  Spokane  019900,  A-25211 
(Apr.  27, 1948) 

Reclamation  Homestead  Entry. 

Where  public  land  is  included  in  a  power 
project  withdrawal  under  sec.  24  of  the 
Federal  Power  Act,  any  entry  allowed  or 
patent  issued  covering   such  land  is   re- 
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quired  to  be  subject  to  the  reservations 
described  in  sec.  24. 

James  A.  Bell,  Sacramento  037793  "F", 
A-25290  (Feb.  28, 1949) 

An  appeal  from  the  rejection  of  an  ap- 
plication to  contest  a  reclamation  home- 
stead entry  must  be  dismissed  when,  pend- 
ing the  disposition  of  the  appeal,  the  entry- 
man  relinquishes  his  interest  in  the  entry. 

An  application  to  contest  will  not  be 
allowed  when  a  matter  affecting  the  valid- 
ity of  the  homestead  entry  is  alleged  and 
that  matter  is  shown  by  the  records  of  the 
Bur.  of  Land  Management  to  be  without 
any  foundation. 

Jack  L.  Brum  field  v.  Audrey  June  Ward, 
Black  foot  054233,  Contest  No.  4120, 
A-25130  (Feb.  23, 1949) 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  reclamation 
homestead  entry  will  be  rejected  where  the 
available  evidence  indicates  that  the  land 
is  not  prospectively  valuable  for  oil  or  gas. 
Jean  W.  Evans,  Cheyenne  081822,  043995, 
A-26267  (Oct.  24,1951) 

The  regulations  adopted  by  the  Depart- 
ment on  May  3, 1950,  governing  the  acquisi- 
tion by  officers  and  employees  of  the  Dept. 
of  the  Interior  of  the  interests  in  land  un- 
der the  jurisdiction  of  the  Bur.  of  Land 
Management  prohibit  the  retention  after 
that  date  of  an  interest  in  such  land  ac- 
quired prior  to  that  date. 

Property  is  not  acquired  "by  operation 
of  law"  when  it  is  acquired  voluntarily  by 
a  person  who  resorts  to  legal  proceedings 
in  effecting  the  acquisition. 
Recognition  of  Ralph  O.  Baird  as  Assignee 
of  a  Homestead  Entry,  M-36116  (Dec.  20, 
1951) 

The  Secretary  of  the  Interior  has  the  au- 
thority to  open  for  homestead  entry  under 
the  reclamation  laws  any  or  all  of  the 
lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of 
the  lands  in  the  Klamath  Straits  Unit,  the 
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Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  East  Unit  of  the  Klamath  Lake  Reser- 
vation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  East 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to  modi- 
fy existing  Executive  orders  respecting  the 
Tule  Lake  Wildlife  Refuge  and  the  Klam- 
ath Lake  Reservation  by  eliminating  from 
the  respective  reservations  any  lands  that 
he  may  decide  to  open  for  homestead  entry 
under  the  reclamation  laws. 

Permissive  statutory  provisions  indicat- 
ing that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  under  the  provisions  of  the  reclama- 
tion laws  should  not  be  construed  adminis- 
tratively as  imposing  a  mandatory  duty  to 
effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the 
provisions  of  the  reclamation  laws  con- 
cerning entry  and  patent  merely  places 
such  lands  in  the  category  of  lands  that 
are  subject  to  entry  and  patent  under  the 
provisions  of  the  reclamation  laws  unless 
withdrawn  or  reserved  for  a  public  pur- 
pose, and  is  not  a  statutory  command  that 
an  existing  reservation  of  such  lands  for 
a  public  purpose  shall  be  canceled  and  the 
lands  disposed  of  in  the  manner  indicated. 

The  cancellation  of  a  first-form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  differ- 
ent purposes  so  as  necessarily  to  make  the 
area  available  for  entry. 
Homesteading  on  Lands  Within  the  Klam- 
ath Lake  Reservation  and  in  the  Tule  Lake 
Wildlife  Refuge,  M-36157  (Dec.  12,  1952) 

The  rejection  of  applications  for  entry 
under  the  desert  land  law  is  proper  where 
it  appears  that  the  land  applied  for  con- 
tains soil  of  low  fertility,  that  it  is  more 
valuable  for  development  under  the  Small 
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Tract  Act,  and  that  a  water  shortage  exists 
in  the  area. 

Abraham  Feller,  Elmo  H.  Ellsworth,  Ne- 
vada 011H1,  011942,  A-26941,  A-26953 
(Oct.  13, 1954) 

CANCELLATION 

A  homestead  application  should  be  re- 
jected if  it  is  not  suitable  for  crop  pro- 
duction and  is  in  an  area  where  the  water 
supply  is  low. 

Irwin  Turner  Smith,  Los  Angeles  070788, 
A-25811  (Feb.  2, 1950) 

The  Department's  regulation  of  Aug. 
2,  1949,  governing  the  procedure  to  be  fol- 
lowed in  disposing  of  farm  units  on  which 
reclamation  homestead  entries  have  been 
canceled,  is  applicable  to  cancellations  oc- 
curring after  Aug.  2,  1949,  with  respect 
to  farm  units  which  were  opened  to  entry 
by  a  public  notice  issued  prior  to  Aug. 
2, 1949. 

An  application  for  a  reclamation  home- 
stead entry  will  be  rejected  where  the  farm 
unit  for  which  it  is  filed  was  withdrawn 
from  entry  prior  to  the  time  when  the  farm 
unit  would  otherwise  have  been  opened  to 
entry. 

An  application  for  a  reclamation  home- 
stead entry  may  be  rejected  when  it  is  not 
accompanied  by  proof  of  the  applicant's 
qualifications  to  make  an  entry,  as  required 
by  the  public  notice  opening  the  land  to 
reclamation  homestead  entry. 
R.  C.  McClymonds,  Phoenix  086150,  A- 
25856  (Sept.  16, 1950) 

The  act  of  Apr.  21,  1928,  as  amended, 
provides  that  the  holder  of  a  tax  title  on  a 
reclamation  homestead  entry  is  entitled  to 
the  benefits  of  an  assignee  of  such  an  entry 
under  the  act  of  June  23,  1910;  and  the 
privileges  under  the  act  of  June  23,  1910, 
which  are  granted  to  the  holder  of  a  tax 
title  under  the  act  of  Apr.  21,  1928,  as 
amended,  are  not  extinguished  by  the  elim- 
ination of  the  entry  from  the  reclamation 
withdrawal  after  the  interest  of  the  holder 
of  the  tax  title  was  acquired. 
Ralph  0.  Baird,  Phoenix  O4042,  A-26773 
(Nov.  3, 1953) 
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An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead entry  allowed  without  any  reserva- 
tion of  the  oil  and  gas  deposits  to  the 
Govt,  will  be  rejected  if  the  available  in- 
formation indicates  that  the  land  is  not 
prospectively  valuable  for  oil  and  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonmin- 
eral  entry  is  upon  the  applicant  for  an  oil 
and  gas  lease  on  such  land. 
H.  H.  Lenhart,  Russell  I.  Williams,  L.  N. 
Clark,  Wyo.  08818,  08669,  08922,  0U50, 
A-26332,  33,  A-26334  (Feb.  11,  1952) 

When  land  within  a  reclamation  home- 
stead enry  upon  which  final  reclamation 
proof  has  not  been  submitted  and  final  cer- 
tificate has  not  issued  is  reported  as  pros- 
pectively valuable  for  oil  and  gas,  the 
claimant  to  the  land  is  correctly  required 
to  file  consent  to  a  reservation  in  the  U.S. 
of  the  oil  and  gas  in  the  land  included 
within  the  entry. 

Jean  W.  Richards,  Cheyenne  048981,  A- 
26718   (June  30,  1953) 

Reservation  of  Oil  and  Gas  in  Reclama- 
tion Homestead  Entry  Required. 

When  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  is  reported 
as  prospectively  valuable  for  oil  and  gas, 
the  owner  of  the  entry  is  correctly  required 
to  file  consent  to  a  reservation  in  the  U.S. 
of  the  oil  and  gas  in  the  land  covered  by 
the  entry. 

L.  8.  Strahan,  Cheyenne  043818,  A-26716 
(Aug.  21,  1953) 
PROOF 

Reclamation  Homestead  Entry. 

General  contention  that  record  does  not 
support  departmental  decision  is  not  a 
proper  ground  for  a  rehearing. 
Horace  Crisp  v.  Omar  LeRoy  Maine, 
Blackfoot  054870,  Contest  4112,  A-24311 
(Mar.  24, 1947) 

The  Department's  regulation  of  Aug.  2, 
1949,  governing  the  procedure  to  be  fol- 
lowed in  disposing  of  farm  units  on  which 
reclamation  homestead  entries  have  been 
canceled,  is  applicable  to  cancellations  oc- 
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curring  after  Aug.  2,  1949,  with  respect 
to  farm  units  which  were  opened  to  entry 
by  a  public  notice  issued  prior  to  Aug.  2, 
1949. 

An  application  for  a  reclamation  home- 
stead entry  will  be  rejected  where  the 
farm  unit  for  which  it  is  filed  was  with- 
drawn from  entry  prior  to  the  time  when 
the  farm  unit  would  otherwise  have  been 
opened  to  entry. 

An  application  for  a  reclamation  home- 
stead entry  may  be  rejected  when  it  is  not 
accompanied  by  proof  of  the  applicant's 
qualifications  to  make  an  entry,  as  re- 
quired by  the  public  notice  opening  the 
land  to  reclamation  homestead  entry. 
R.  C.  McClymonds,  Phoenix  086150,  A- 
25856  (Sept.  16,1950) 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  an  outstanding  lease 
must  be  rejected. 

An  application  for  an  oil  and  gas  lease 
on  land  included  within  a  reclamation 
homestead  entry  will  be  rejected  where  the 
available  evidence  indicates  that  the  land 
is  not  prospectively  valuable  for  oil  or  gas. 
Jean  W.  Evans,  Cheyenne  081822,  0Jf3995, 
A-26267  (Oct.  24,  1951) 

A  homestead  entry  is  subject  to  cancel- 
lation where  the  entryman  has  not  resided 
upon  the  entry  for  the  minimum  length  of 
time  required  by  the  homestead  law. 

Visits  of  a  transitory  and  temporary 
character  to  a  homestead  entry  by  the 
entryman  are  not  sufficient  to  constitute 
actual  residence. 

An  applicant  for  homestead  entry  must 
have  a  definite,  fixed  intention  in  good 
faith  to  make  the  entry  his  new  home,  and 
he  must  accompany  that  intent  with  in- 
habitancy in  good  faith,  actually  residing 
upon  the  entry  as  his  home  without  any 
present  intention  of  removing  therefrom  to 
any  other  residence  as  his  home. 
U.S.  v.  Jesse  J.  Shaw,  Great  Falls  084701, 
A-26247  (Dec.  29,  1951) 

The  residence  requirement  of  the 
homestead  law  is  not  satisfied  by  the  con- 
struction of  a  habitable  dwelling  upon  the 
entry  and  by  its  cultivation,   where  the 


RECLAMATION  HOMESTEADS— Continued 

PROOF— Continued 
entryman  fails  actually  to  reside  upon  the 
land. 

Sleeping  at  night  in  a  habitable  house  on 
the  entry  is  essential  to  the  establishment 
and  maintenance  of  actual  residence  on 
the  entry. 

Where  an  entryman  spent  most  of  his 
waking  hours  upon  the  homestead,  and 
had  a  habitable  house  thereon  in  which  he 
ate  some  of  his  meals,  took  daytime  naps, 
and  entertained  visitors,  but  slept  every 
night  in  his  son's  home  two  miles  from  the 
homestead,  he  was  not  actually  residing 
upon  the  homestead. 

Daniel  H.    Simkins,    Great   Falls   085867, 
A-26274  (Mar.  11,  1952) 

When  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  and  final  cer- 
tificate has  not  issued  is  reported  as  pros- 
pectively valuable  for  oil  and  gas,  the 
claimant  to  the  land  is  correctly  required 
to  file  consent  to  a  reservation  in  the  U.S. 
of  the  oil  and  gas  in  the  land  included 
within  the  entry. 

Jean  W.  Richards,  Cheyenne  043981,  A- 
26718  (June 30, 1953) 

Where  land  within  a  reclamation  home- 
stead entry  is  reported  to  be  prospectively 
valuable  for  oil  and  gas  at  and  subsequent 
to  the  time  when  the  entryman  filed  satis- 
factory reclamation  final  proof,  it  is  proper 
to  require  the  entryman  to  file  consent  to 
a  reservation  in  the  U.S.  of  the  oil  and  gas 
in  the  land  covered  by  the  entry. 
Floyd  H.  Wells,  Cheyenne  045543,  A-26924 
(Aug.  17, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead allowed  without  any  reservation  of 
the  oil  and  gas  deposits  to  the  Govt,  will 
be  rejected  if  the  available  information  in- 
dicates that  the  land  is  not  prospectively 
valuable  for  oil  or  gas. 

The  burden  of  proof  as  to  the  mineral 
character    of    land    embraced    in    a    non- 
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mineral  entry  is  upon  the  applicant  for  an 
oil  and  gas  lease  on  such  land. 
George  H.    Waters,   et   al.,   Los   Angeles 
0104155,  A-26936  (Aug.  20,  1954) 

REINSTATEMENT 

Where  a  person  applied  for  the  reinstate- 
ment of  his  canceled  homestead  entry  and 
it  then  appears  upon  the  basis  of  the  avail- 
able geological  data  that  the  land 
covered  by  the  entry  is  not  valuable  for  oil 
and  gas,  the  applicant  should  not  be  re- 
quired to  execute  an  oil  and  gas  waiver  as 
a  condition  precedent  to  the  reinstatement 
of  the  entry. 

The  validity  of  an  existing  oil  and  gas 
lease  properly  issued  on  the  land  covered 
by  a  canceled  homestead  entry  is  not  af- 
fected by  an  administrative  finding  in  con- 
nection with  an  application  for  the  rein- 
statement of  the  homestead  entry,  that,  in 
the  light  of  the  current  geological  data, 
the  land  is  not  valuable  for  oil  and  gas,  and 
the  entry  may  be  reinstated  without  any 
waiver  of  oil  and  gas  rights  by  the  appli- 
cant. 

Carol  0.  Olsen,  Cheyenne  043821,  A-26432 
(Oct.  7,  1952) 
RECLAMATION  LANDS 
GENERALLY 

Decision  of  GLO  holding  reclamation 
homestead  entry  for  cancellation.  Affirmed 
by  Department  June  15,  1943.  Motion  for 
rehearing  filed. 

United    States    v.    Edicin    F.    Patterson, 
A-23619  (June  6,  1943) 

Reservoir  declaratory  statement  can- 
celed. Motion  for  rehearing.  Motion  al- 
lowed conditionally. 

Lutario  Fresquez,  Las  Cruces  033151  "F", 
A-23868  (May  19,  1945) 

Applicability  of  the  Excess  Land  Provi- 
sions of  the  Federal  Reclamation  Law  to 
the  Boulder  Canyon  Project  Act. 
Solicitor's    Opinion,    M-33902     (May    31, 
1945) 

Reservoir  declaratory   statements   held 
for   rejection.   Appeal   from   the   General 
Land  Office. 
John  H.  Conaway,  Carson  City  021464  to 
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021476,    inch    021182,    021199,    021S00    A- 
23983  (July  5,  1945) 

Reservoir  declaratory  statements.  Mo- 
rion denied. 

John  H.  Conaway,  Carson  City  021464, 
021416,  incl.  021182,  021199,  021800,  A- 
23983   (Aug.  1,  1945) 

Application  of  the  Excess  Land  Provi- 
sions of  the  Federal  Reclamation  Laws  to 
Community  Property  States. 
Solicitor's    Opinion,    M-34172     (Aug.    21, 
1945) 

Minimum  Revenue  Requirements  for 
Columbia  Basin  (Grand  Coulee)  Project. 
Solicitor's  Opinion,  M-33473  (Supp.)  (Sept. 
10,  1945) 

Appeal  from  General  Land  Office — Ap- 
plication under  the  act  of  April  23,  1932, 
open  lands  to  mining  location. 

Secretary  will  not  open  to  mining,  land 
withdrawn  for  construction  purposes  under 
the  reclamation  laws  where  the  proposed 
mining  would  mar  the  scenic  value  of 
surrounding  area. 

L.  E.  Simpson,  Carson  City  021882  "N", 
A-23987  (Mar.  25,  194G) 

Authority  of  the  Secretary  of  War  with 
respect  to  the  Palisades  Reservoir  under 
sec.  7  of  the  Flood  Control  Act  of  1944. 
The  500,000  acre-feet  allocated  to  Flood 
Control  in  H.  Doc.  457  is  the  extent  of  the 
authority  of  the  Secretary  of  War. 
Memorandum  (Oct  3,  1946) 

Use  of  construction  and  general  inves- 
tigations funds  for  designs  and  estimates 
of  distribution  systems  for  the  authorized 
Central  Valley  Project. 
Memorandum  (Oct.  25,  1946) 

Maintenance  of  temporary  weir,  Colo- 
rado River,  Palo  Verde  Irrigation  District. 

Question  whether  the  Bureau  is  autho- 
rized to  spend  money  appropriated  for  the 
Colorado  River  front  work  and  levee  sys- 
tem for  the  maintenance  and  repair  of  a 
temporary  weir  which  was  placed  in  the 
Colorado  River  in  1945  by  the  Bureau. 
Memorandum  (Nov.  12,  1946) 
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Maintenance  of  Palo  Verde  Weir.  Recla- 
mation. 

Memorandum  (Jan.  24,  1947) 

The  act  of  Mar.  4,  1931,  46  Stat.  1530, 
which  withdrew  certain  lands  to  protect 
the  water  supply  of  the  City  of  Los  Angeles 
and  other  cities  in  Calif.,  permits  the  use 
of  the  land  for  recreational  or  grazing  pur- 
poses but  does  not  authorize  permanent  set- 
tlement upon  the  lands.  Departmental  cir- 
culars of  April  18  and  June  6,  1935,  53 
I.D.  369,  which  permitted  use  of  the  with- 
drawn lands  "for  recreational  purposes" 
without  "any  special  permit"  related  to 
such  uses  as  hiking,  hunting,  fishing,  over- 
night camping,  canoeing,  swimming,  and 
other  similar  uses  but  did  not  authorize 
permanent  use  and  occupation  and  the 
construction  of  permanent  improvements 
without  specific  authorization  by  the  De- 
partment. 

Under  California  law  the  improvements 
permanently  placed  on  the  land  belong  to 
the  owner  of  the  land  except  as  specified 
in  sec.  1013,  Deering's  Calif.  Civil  Code 
(1941). 

Gean  Lathrop,  2129034;  Sacramento  036130 
"L",  A-24635  (July  2, 1947) 

The  contract  of  Nov.  4,  1926,  with  Sho- 
shone Irrigation  District  constitutes  a  le- 
gal bar  to  distributing  a  portion  of  the 
profits  derived  from  the  sale  of  lots  in  the 
Powell  townsite  to  the  credit  of  the  Will- 
wood  division  of  the  Shoshone  Project.  The 
governing  statute  in  this  matter  is  the  Fact 
Finders'  Act,  subsec.  I. 
Distribution  of  Profits  from  Sale  of  Town- 
sites  (Dec.  3, 1947) 

Where  the  Congress  intended  the  ex- 
penditure of  funds  accumulated  from  pre- 
vious fiscal  years  in  connection  with  re- 
placements for  the  power  system,  the  ap- 
propriation act  clearly  so  states.  An  ap- 
propriation from  power  revenues  in  any 
fiscal  year  is  an  appropriation  from  power 
revenues  to  be  received  during  that  fiscal 
year. 

The  10^  per  acre-foot  charge  made  for 
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water  storage  on  the  Rio  Grande  project 
is  not  a  power  revenue. 
Operation    and    Maintenance    Appropria- 
tions from  Power  Revenues  (Sept.  3, 1948) 

An  applicant  for  lands  included  in  a 
first-form  reclamation  withdrawal  ac- 
quires no  rights  and  the  application  may 
not  be  suspended  to  await  restoration  of 
the  desired  lands,  but  niuac  be  rejected. 
Fred  V.  Waters,  Cheyenne  075995  "LTJ",  A- 
25451  (Sept.  24, 1948) 

The  Secretary  has  the  authority  to  de- 
termine what  portion  of  the  costs  of  inves- 
tigations made  before  June  30,  1945,  with 
funds  appropriated  for  general  investiga- 
tions, are  chargeable  to  projects  autho- 
rized for  construction  as  a  result  of  the 
investigations. 

Even  though  these  costs  are  normally  re- 
imbursable they  can  be  rendered  nonreim- 
bursable by  some  appropriate  action  by 
the  Secretary. 

The  current  appropriation  acts  and  the 
acts  for  fiscal  years  1947  and  1948  permit 
the  use  of  general  investigations  appro- 
priations for  investigations  of  a  general 
nature  which  could  be  found  or  declared 
nonreimbursable  under  subsec.  O  of  the 
Fact  Finders'  Act,  as  amended. 

All  investigation  costs  which  were  borne 
by  funds  which  are  required  to  be  reim- 
bursed by  the  beneficiaries  of  a  reclama- 
tion project  and  which  are  not  attributable 
to  (a)  a  distinct  portion  of  a  larger  proj- 
ect (b)  a  distinct  feature  of  the  project 
(c)  a  basin- wide,  area-wide,  or  state-wide 
investigation  must  be  counted  as  a  reim- 
bursable cost  of  the  project  finally  au- 
thorized. 

The  costs  of  investigation  made  with  the 
Colorado  River  Development  Funds  are 
not  reimbursable  by  the  water  users  in 
the  event  that  a  project  investigated  with 
such  funds  is  authorized  for  construction. 

Funds  appropriated  in  past  years  for 
secondary  and  economic  investigations  can 
be  considered  as  subject  to  the  same  gen- 
eral interpretations  as  to  reimbursability 
as  funds  appropriated  for  "general  investi- 
gations." 
Memorandum  (Dec.  28,  1948) 
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Sec.  5  of  the  Flood  Control  Act  of  1944 
governs  the  disposition  of  surplus  power 
generated  at  hydroelectric  plants  con- 
structed by  the  Corps  of  Engineers,  De- 
partment of  the  Army,  in  the  Missouri 
River  Basin  under  sec.  9  of  that  act. 

Revenues  derived  from  the  sale  of  power 
under  sec.  5  of  the  Flood  Control  Act  of 
1944  cannot  be  used  to  meet  any  part  of 
the  reimbursable  costs  of  a  project  which 
are  allocated  to  irrigation. 

The  disposition  of  power  generated  at 
the  Fort  Peck  project  is  governed  by  the 
provisions  of  the  special  legislation  relating 
to  that  project,  and  revenues  derived  from 
the  sale  of  such  power  are  not  available  to 
meet  reimbursable  irrigation  costs. 
Power  Rates — Missouri  River  Basin  Proj- 
ect, M-36022  (Jan.  18, 1950) 

A  claim  for  compensation  because  of  al- 
leged damage  to  the  claimants'  property 
that  is  predicated  upon  the  alleged  fault 
of  a  contractor  working  upon  the  claim- 
ants property  under  a  contract  with  the 
Bur.  of  Reclamation  is  not  cognizable 
under  the  provision  of  the  Interior  Depart  - 
ment  Appropriation  Act,  1951,  authoriz- 
ing the  use  of  Reclamation  funds  for  the 
payment  of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bur.  of 
Reclamation. 

Such  provision  is  applicable  only  to  dam- 
age arising  from  activities  of  the  Bur. 
of  Reclamation  which  do  not  involve  the 
element  of  fault. 

Bert  W.  Ripple,  et  ah,  T-309(Ir.)   (Nov.  9, 
1950) 

Under  the  law  of  California,  it  appears 
that  the  use  by  a  riparian  owner  of  the 
water  of  a  stream  for  swimming  is  a  privi- 
lege shared  with  the  public  and  not  a 
property  right. 

Where  a  pool  has  been  formed  in  a  stream 
as  a  result  of  the  construction  of  a  dam, 
a  person  who  owns  land  riparian  to  the 
pool,  but  who  has  no  legal  right  to  require 
the  continued  maintenance  of  the  dam, 
cannot  assert  a  property  right  respecting 
the  use  of  the  pool  for  swimming. 

The  payment  under  the  Interior  Depart- 
ment Appropriation  Act,  1953,  of  claims 
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arising  out  of  activities  of  the  Bureau  of 
Reclamation  is  discretionary. 
City   of  Redding,    California,   T-440(Ir.) 
(Aug.  8,  1952) 

The  Flood  Control  Acts  of  1944  and  1950 
authorize  the  performance  of  work  on  the 
Arkansas-Red-White  River  investigations 
by  the  Bur.  of  Reclamation. 

The  reference  in  sec.  8  of  the  Flood  Con- 
trol Act  of  1944  to  the  reclamation  laws  is 
a  direction  as  to  the  manner  in  which  irri- 
gation works  covered  by  that  section  are 
to  be  constructed,  operated  and  maintained 
and  is  not  a  limitation  on  the  geographical 
area  in  which  the  Bureau  of  Reclamation 
may  operate. 

Investigations  of  Arkansas-Red-White 
Rivers  oy  Bureau  of  Reclamation  (Sept  12, 
1952) 

The  authority  of  the  Secretary  to  with- 
draw "lands"  for  reclamation  purposes  in- 
cludes within  its  scope  the  authority  to 
withdraw  the  minerals  in  lands  where  the 
surface  has  been  patented  by  the  Govt,  but 
the  title  to  the  minerals  is  retained  by  the 
Govt. 

A  reclamation  withdrawal  order  except- 
ing from  its  provisions  "any  tract  the  title 
to  which  has  passed  out  of  the  U.S."  ex- 
cluded only  those  tracts  as  to  which  the 
title  in  its  entirety  had  passed  out  of  the 
Govt.,  and  covered  the  minerals  in  tracts 
within  the  withdrawn  area  which  had  been 
patented  with  a  reservation  of  the  minerals 
in  the  U.S. 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
an  Indian  reservation  did  not  include 
tracts  which  were  at  that  time  withdrawn 
from  a  reclamation  project,  since  lands 
withdrawn  from  public  entry  and  dedi- 
cated to  a  particular  purpose  cannot  be 
regarded  as  "undisposed-of"  lands. 

The  authority  of  the  Secretary  to  restore 
to  tribal  ownership  former  tribal  lands 
within  an  Indian  reservation  includes  the 
authority  to  restore  to  tribal  ownership  the 
minerals  in  tracts  which  have  been  pat 
ented  with  a  reservation  of  the  minerals  to 
the  U.S. 

A  withdrawal  of  lands  for  a  reclamation 
project  does  not  constitute  an  authoriza- 
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tion  of  the  project  and  the  fact  that  former 
tribal  lands  within  an  Indian  reservation 
have  been  withdrawn  for  a  reclamation 
project  does  not  prevent  the  Secretary 
from  revoking  the  withdrawal  and  restor- 
ing the  lands  to  tribal  ownership  if  he 
determines  that  such  action  would  be  in 
the  public  interest. 

Restoration  to  Tribal  Ownership  of  Lands 
Included  in  a  Reclamation  Withdrawal, 
M-36142  (Oct.  29,  1952) 

ACQUISITION  AND  DISPOSAL 

Secretary  of  the  Interior  has  authority 
to  determine  the  validity  of  titles  to  real 
property  acquired  for  reclamation  projects. 
Sec.  355,  R.S.,  has  been  so  construed  by  the 
Attorney  General  and  his  construction  has 
been  adopted  by  Congress. 
Solicitor's  Opinion,  M-34556  (June  28, 
1946) 

Ceded  Crow  lands  on  the  Huntley  Recla- 
mation Project,  Montana,  cannot  be  sold 
under  the  act  of  May  16,  1930,  since  the 
provisions  for  the  disposition  of  the  pro- 
ceeds of  sale  under  that  act  are  incompati- 
ble with  the  proper  discharge  of  the  Gov- 
ernment's duties  to  the  Indians  under  the 
act  of  Apr.  27,  1904,  and  since  the  ceded 
lands  did  not,  by  virtue  of  their  cession, 
become  public  lands. 

Sales  of  Ceded  Crow  Lands,  M-34393 
(Mar.  26,  1947) 

An  opinion  expressing  agreement  with 
the  proposed  additions  to  the  Manual  as 
follows : 

1.  To  be  added  to  Vol.  XVIII,  Land  Ac- 
quisition, Appraisal  and  Management,  Part 
1  Acquisition,  Ch.  1.3  Policies,  of  the  Man- 
ual as  1.3.14 : 

".14  Damages  from  anticipated  inductive 
interference  requested  by  a  utility  or 
agency  operating  communication  facilities 
shall  not  be  a  part  of  an  easement  or 
rights-of-way  agreement  for  power  trans- 
mission lines.  Proof  that  interference  will 
exist  or  the  extent  of  such  interference 
cannot,  in  general,  be  accurately  deter- 
mined until  after  the  power  system  is 
energized.  The  policy  now  generally  prac- 
ticed shall  be  to  consider  that  ground  re- 
turn types  of  communication  systems  are 
obsolete  and  that  before  any  claim  for  pay- 
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ment  of  cost  of  interference  can  be  as- 
certained, the  system  shall  first  be  mod- 
ernized by  the  owner  of  the  telephone  line 
in  question." 

2.  To  be  added  to  Vol.  VI,  Power,  Part 
2,  Resources  and  Development,  Ch.  2.2  Re- 
sources and  Development  Planning,  2.2.11 : 

".11  Refer  to  Vol.  XVIII,  sec.  1.3.14  of 
the  Manual  for  policy  regarding  inductive 
interference." 

There  are  set  forth  citations  of  court 
cases  and  quotations  therefrom  as  an 
analysis  and  justification  of  the  agree- 
ment to  the  above  additions. 
Inductive  Interference  Policy  (Apr.  7, 
1949) 

The  Comptroller  General's  interpretation 
of  statute  governing  expenditures  is  bind- 
ing on  the  executive  agencies,  and  admin- 
istrative officers  must  conform  to  his  views 
if  appropriated  money  is  to  be  made  avail- 
able for  programs  which  they  wish  to 
undertake. 

The  Comptroller  General  holds  himself  to 
be  the  deciding  authority  and  leans  toward 
a  strict  interpretation  of  appropriation 
acts. 

Statutory  restriction  underlying  question 
whether  the  permanent  facilities  pro- 
grammed for  immediate  and  future  con- 
struction may  be  erected  is  sec.  3733,  Rev. 
Stats. 

Basically  the  validity  of  any  contract  for 
the  construction  of  the  proposed  facilities 
is  dependent  upon  an  express  appropriation 
for  the  payment  thereof. 

Sec.  3736,  R.S.,  is  a  general  restrictive 
statute  which  impinges  upon  and  restricts 
general  implications  arising  from  subse- 
quent general  laws  and  particular  appropri- 
ation acts. 

The  authority  to  purchase  land  for  par- 
ticular purposes,  such  as  is  contained  in 
the  Federal  Reclamation  laws,  does  not,  by 
implication  confer  authority  to  purchase 
land  for  other  purposes.  The  authority  to 
purchase  land  for  irrigation  works  does 
not  confer  authority  to  purchase  land  for 
purpose  of  constructing  public  buildings  for 
offices,  garages,  warehouses,  and  residents. 

Property  may  be  leased  when  necessary 
or  incident  to  the  fulfillment  of  the  object 
of  the  appropriations  made  for  the  con- 
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tinned  construction  and  operation  and 
maintenance  of  irrigation  works,  and  such 
leases  may  include  as  part  or  whole  of 
the  consideration  therefor  the  making  of 
improvements,  alterations,  or  repairs  to 
the  leased  premises. 

The  Bur.  of  Reclamation  does  not  re- 
ceive authorizations  to  construct  buildings. 
The  fact  that  the  estimates  for  appropria- 
tions have  included  amounts  for  such  pur- 
poses is  of  no  avail  in  determining  whether 
the  appropriations,  as  made  by  Congress, 
are  available  for  such  expenditures. 

Considerations  of  desirability,  expedi- 
ency, economy,  need,  and  necessity  have 
not  impressed  the  accounting  officers  of 
the  U.S. 

Agencies  which  construct  public  build- 
ings do  so  with  Congressional  authoriza- 
tion. All  of  Reclamation's  housing  problems 
could  be  resolved  very  simply  by  the  in- 
clusion of  the  words  "to  construct"  in  the 
Interior  Department  Appropriation  Acts. 
Construction  of  "Permanent  Facilities''1 
(May  27,  1949) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry  un- 
der the  reclamation  laws  any  or  all  of  the 
lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of 
the  lands  in  the  Klamath  Straits  Unit,  the 
Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  East  Unit  of  the  Klamath  Lake  Reser- 
vation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake  Unit, 
the  Klamath  Straits  Unit,  the  Sheepy  Lake 
West  Unit,  or  the  Sheepy  Lake  East  Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to 
modify  existing  Executive  orders  respect- 
ing the  Tule  Lake  Wildlife  Refuge  and  the 
Klamath  Lake  Reservation  by  eliminat- 
ing from  the  respective  reservations  any 
lands  that  he  may  decide  to  open  for  home- 
stead entry  under  the  reclamation  laws. 

Permissive  statutory  provisions  indicat- 
ing that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  under  the  provisions  of  the  reclama- 
tion  laws    should   not   be   construed   ad- 
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ministratively  as  imposing  a  mandatory 
duty  to  effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the 
provisions  of  the  reclamation  laws  con- 
cerning entry  and  patent  merely  places 
such  lands  in  the  category  of  lands  that  are 
subject  to  entry  and  patent  under  the  pro- 
visions of  the  reclamation  laws  unless  with- 
drawn or  reserved  for  a  public  purpose, 
and  is  not  a  statutory  command  that  an 
existing  reservation  of  such  lands  for  a 
public  purpose  shall  be  canceled  and  the 
lands  disposed  of  in  the  manner  indicated. 

The  cancellation  of  a  first-form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  different 
purposes  so  as  necessarily  to  make  the  area 
available  for  entry. 

Eomesteading  on  Lands  Within  the  Klam- 
ath Lake  Reservation  and  in  the  Tule 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

CLASSIFICATION 

Appeal  from  the  General  Land  Office. 
Application  for  public  sale  rejected. 

Upon  revocation  of  a  reclamation  with- 
drawal, lands  released  therefrom  become 
subject  to  application  and  classification 
under  sec.  7,  Taylor  Grazing  Act,  and  to 
90-day  preference  right  for  veterans  *  *  *. 
Virgil  M.  Woelpern,  The  Dalles  032170  "C"t 
A-24364  (Dec.  17, 1946) 

No  rights  accrue  to  applicants  for  lands 
in  a  first-form  reclamation  withdrawal. 
Applications  for  lands  thus  withdrawn 
may  not  be  suspended  to  await  restoration 
of  the  reserved  lands  but  must  be  rejected. 

Lands  released  from  a  withdrawal,  al- 
though "restored"  lands,  are  not  available 
for  either  disposal  or  classification  until 
appropriate  indication  of  such  availability 
shall  have  been  made  on  the  records. 
Conrad  A.  Ritschard,  Gladys  Ritschard, 
Denver  055747  "LU",  A-25303  (Sept.  10, 
1948) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sees.  7(a)  and  7(c)  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), 
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the  classification  of  the  lands  of  the  dis- 
trict as  temporarily  or  permanently  un- 
productive, made  under  sees.  41  and  43  of 
the  Omnibus  Adjustment  Act  of  May  25, 
1926  (43  U.S.C.  423,  424(b)),  and  the 
authority  of  the  Secretary  of  the  Interior 
under  these  sections,  are  no  longer  effec- 
tive unless  made  so  by  express  provisions 
in  the  amendatory  repayment  contract  and 
in  the  approval  act  of  the  Congress  re- 
quired under  sec.  7(c)  ;  the  authority  of 
the  Secretary  of  the  Interior  in  the 
premises  is  that  in  sec.  8  of  the  Recla- 
mation Project  Act  of  1939  (43  U.S.C. 
485),  and  it  can  be  exercised  only  upon  re- 
quest of  the  irrigation  district  or  its  duly 
authorized  representative. 

Northport  Irrigation  District,  M-36171 
(May  19,1953) 

EXCHANGE 

No  rights  accrue  to  applicants  for  lands 
in  a  first-form  reclamation  withdrawal. 
Applications  for  lands  thus  withdrawn 
may  not  be  suspended  to  await  restoration 
of  the  reserved  lands  but  must  be  rejected. 

Lands  released  from  a  withdrawal,  al- 
though "restored"  lands,  are  not  available 
for  either  disposal  or  classification  until 
appropriate  indication  of  such  availability 
shall  have  been  made  on  the  records. 
Conrad  A.  Ritschard,  Gladys  Ritschard, 
Denver  055741  "LV",  A-25303  (Sept.  10, 
1948) 

INCLUSION  AND  EXCLUSION  OF  WITH- 
IN IRRIGATION  DISTRICT 

Land  in  a  public  water  reserve  with- 
drawn for  use  as  a  drainage  basin  by  an 
irrigation  district  will  not  be  restored  for 
entry  where  it  is  probable  that  drainage 
waters  of  the  district  will  flood  the  tract 
in  the  future. 

Walter  M.  Rheinschild,  39^69,  1290700,  A- 
25901  (Nov.  10,1950) 

IRRIGABLE  LANDS 

Contest  against  reclamation  homestead 
entry  dismissed. 

Claude  I.  Day  v.  Noah  L.  Howard,  The 
Dalles  031262  "F"  A-23727  (Nov.  8,  1943) 
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The  purchaser  of  land  within  the  Sho- 
shone Project  to  reconvey  the  excess  of 
the  land  over  the  160-acre  limitation  con- 
tained in  the  act  of  May  16, 1930. 
Memorandum,  Cheyenne  067236  "L",  (Mar. 
20,  1944) 

Purchase  agreement  held  for  rejection. 
Appeal  from  the  General  Land  Office. 
Alma  F.  Baxter,  Cheyenne  068763,  A-23879 
(Aug.  8, 1944) 

Purchase  agreement  held  for  rejection. 
Appeal  from  the  General  Land  Office. 
Ruby  May  Bever,  Cheyenne  068508  "F",  A- 
23882  (Aug.  8, 1944) 

Agreement  to  purchase  land  within  the 
Shoshone  Project.  Motion  for  Rehearing — 
Motion  Denied. 

Alma   F.   Baxter,    Cheyenne   068763    "F", 
A-23879  (Oct.  23,  1944) 

Can  the  Secretary  authorize  construc- 
tion of  works  solely  for  the  production  and 
transmission  of  power  under  the  Reclama- 
tion Project  Act  of  1939? 

As  the  language  of  the  act  covers  the 
construction  of  a  single-purpose  undertak- 
ing for  irrigation,  it  would  follow  that  the 
same  could  be  done  for  power. 

As  the  plant  in  question,  the  Alcova 
Power  plant,  is  purely  a  commercial  power 
undertaking,  the  report  concerning  it  need 
not  be  submitted  to  the  Secretary  of  the 
xlrmy. 
Memorandum  (Feb.  15,  1950) 

Instructions  directing  the  allotment  of 
irrigable  lands  to  children  on  the  Fort 
Peck  Indian  Reservation  born  after  the 
beginning  of  allotment  work  under  the  act 
of  May  30,  1908  (35  Stat.  588),  were  au- 
thorized under  the  acts  of  Aug.  1,  1914  (38 
Stat.  593),  and  Feb.  14,  1920  (41  Stat.  408, 
421),  when,  except  for  such  acts,  no  one  on 
the  reservation  would  have  been  "entitled" 
to  allotments  of  any  sort. 

Allotments  of  irrigable  acreage  made  to 
children  born  after  Sept.  26, 1909,  pursuant 
to  authorized  instructions,  when  otherwise 
in  conformity  with  the  allotment  laws, 
were  and  are  valid. 

Allotments  of  Irrigable  Lands  on  Fort  Peck 
Indian  Reservation,  IA-29  (Apr.  25,  1952) 
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The  practical  construction  of  an  ease- 
ment grant  between  parties  may  be  re- 
ferred to  in  order  to  aid  in  ascertaining  its 
meaning. 

The  parties  to  an  easement  contract  are 
under  an  obligation  to  mitigate  the  dam- 
ages resulting  from  the  exercise  of  the 
easement. 

The  cost  to  a  landowner  of  relocating 
certain  irrigation  facilities  made  neces- 
sary by  the  construction  of  an  irrigation 
pipeline  on  the  land  by  the  Bur.  of  Recla- 
mation constituted  damages  suffered  by 
the  landowner  as  a  direct  result  of  the  ac- 
tivities of  the  Bur.  of  Reclamation  on  the 
land,  and  claims  for  such  damages  proper- 
ly may  be  paid  under  the  Interior  Depart- 
ment Appropriation  Act,  1952. 
Scope  of  Obligations  Under  Contracts  and 
Grants  of  Easements  Nos.  175r-2026, 175r- 
2205  and  175r-1836,  M-36134  (June  19, 
1952) 

The  Flood  Control  Acts  of  1944  and  1950 
authorize  the  performance  of  work  on  the 
Arkansas-Red-White  River  investigations 
by  the  Bur.  of  Reclamation. 

The  reference  in  sec.  8  of  the  Flood  Con- 
trol Act  of  1944  to  the  reclamation  laws 
is  a  direction  as  to  the  manner  in  which 
irrigation  works  covered  by  that  section 
are  to  be  constructed,  operated  and  main- 
tained and  is  not  a  limitation  on  the  geo- 
graphical area  in  which  the  Bureau  of  Rec- 
lamation may  operate. 
Investigations  of  Arkansas-Red-White 
Rivers  by  Bureau  of  Reclamation  (Sept. 
12, 1952) 

The  Carey  Act  requires  as  a  condition 
precedent  to  the  issuance  of  a  patent  for 
segregated  land  that  an  ample  supply  of 
water  be  actually  furnished  in  a  substan- 
tial ditch  or  canal,  or  by  artesian  wells  or 
reservoirs,  to  reclaim  the  land. 

When  the  proof  submitted  in  support  of 
a  list  for  patent  under  the  Carey  Act  indi- 
cates only  that  an  adequate  supply  of 
water  is  available  for  irrigation  the  land 
included  in  the  list  and  that  the  irrigation 
system  for  reclaiming  the  land  has  not  been 
fully  completed,  and  the  proof  does  not 
show  that  water  is  actually  being  furnished 
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to  the  land  through  substantial  canals  or 
ditches,  a  patent  to  the  land  cannot  be 
issued. 

State     of     Wyoming,     Evanston     021178, 
010  MO,  A-26845  (Oct.  12, 1953) 
LEASES 

Where  coal  mining  activities  would 
interfere  with  future  use  of  the  lands 
within  first-form  reclamation  withdrawal, 
application  for  coal  lease  of  such  lands  is 
properly  rejected. 

Where  applicant  for  coal  lease  is  operat- 
ing a  coal  mine  on  fee  lands  and  seeks  to 
lease  cornering  public  lands  for  develop- 
ment in  conjunction  with  his  existing  mine, 
the  application  is  properly  rejected  because 
applicant  cannot  lawfully  move  from  the 
fee  lands  to  the  public  lands. 

It  is  contrary  to  departmental  policy  to 
issue  a  lease  for  a  new  coal  mine  in  the 
absence  of  a  showing  that  there  is  actual 
need  for  the  coal  to  be  produced. 

Coal  lease  application  rejected  where 
public  lands  are  sought  to  supplement  a 
coal  mine  on  fee  lands  which  contain  re- 
serves of  minable  coal  adequate  for  many 
years  of  production. 

Richard  Prendergras,  Denver  053022  "N", 
A-24174  (Apr.  5, 1948) 

Where  lands,  which  the  Department  had 
no  authority  to  lease,  were  inadvertently 
included  with  other  lands  in  oil  and  gas 
leases  issued  pursuant  to  the  Mineral 
Leasing  Act,  corrective  action  may  be 
taken. 

Oil  and  Gas  Leases  on  Land  in  Straw- 
berry Valley  Reclamation  Project,  M- 
36051  (Supp.)    (Nov.  1,  1951) 

A  provision  in  a  lease  requiring  that 
farming  operations  be  performed  by  the 
"lessee  personally,  by  members  of  his 
immediate  family,  or  by  employees  under 
his  direct  supervision,"  required  that  a 
lessee  conduct  farming  operations  on  his 
lease  for  his  own  account  and  such  re- 
quirement is  not  satisfied  by  the  physical 
performance  of  work  on  a  lease  by  the 
lessee  on  behalf  of  a  partnership  of  which 
he  is  a  member. 
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Where  the  stated  object  of  an  advertise- 
ment of  lands  for  lease  is  the  leasing  of  a 
single  lot  to  an  individual  veteran  to  per- 
mit him  to  farm  it  on  his  own  account,  and 
where  individuals,  as  members  of  partner- 
ships, circumvented  by  subterfuge  such 
stated  object  by  obtaining  leases  as  a  part 
of  a  scheme  to  obtain  for  their  partner- 
ships lands  to  which  they  were  not  entitled, 
such  leases  may  properly  be  canceled  on 
the  ground  that  the  partnerships  under 
such  circumstances,  are  the  real  parties  in 
interest  to  the  leases  rather  than  the  in- 
dividual named  lessees. 
Solicitor's  Opinion,  M-36156  (Feb.  13, 
1953) 

LICENSES  AND  PERMITS 

The  word  "license,"  both  in  law  and  gen- 
eral usage,  connotes  the  grant  of  a  tempo- 
rary privilege,  and  as  such  it  is  to  be 
understood  when  used  in  connection  with 
grazing  privileges.  Thus  the  fact  that  graz- 
ing licenses  for  a  certain  number  of  live- 
stock have  been  issued  over  a  period  of 
several  years,  during  which  period  suffi- 
cient information  to  permit  determination 
of  the  allowable  extent  of  an  applicant's  li- 
cense had  not  been  obtained,  does  not  re- 
quire the  renewal  of  such  a  license  if  in- 
I  formation  now  available  shows  that  the 
'  previous  licenses  were  greater  than  those 
to  which  the  applicant  was  entitled.  Af- 
firmed. 

George  Carson  and  Sons,  A-23584    (Apr. 
28,  1943) 


Issuance  of  an  Indian  trader's  license  on 
the  Cherokee  Reservation  in  North  Caro- 
lina to  Amy  Tahquette  and/or  Marion  Tah- 
quette  Parton. 

Ltr.  to  Attorney  Genl.  (July  21,  1943) 

Application  for  a  1943  grazing  license  in 
Oregon  Grazing  District  No.  6  (Baker)  re- 
jected in  part. 

Appeal  from  the  Grazing  Service.  Af- 
firmed. 

Fine  Sheep  Company,  A-23680   (May  10, 
1944) 

Application  for  1942-1943  grazing  license 
in  Wyoming  Grazing  District  No.  2  (Wind- 
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river).  Appeal  from  the  Grazing  Service. 
Rejected.  Dismissed. 

William  Kyne,  Merriam  Company,  Inter- 
venor,  A-23746  (Aug.  19,  1944) 

There  is  authority  in  the  law  whereby 
the  State  or  its  political  subdivisions  may 
be  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  Sec.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387), 
is  sufficiently  broad  to  authorize  the  grant- 
ing of  leases  or  licenses  to  States  or  its 
local  subdivisions  for  recreational  pur- 
poses. The  transfer  may  also  be  accom- 
plished by  setting  apart  lands  to  the  States 
to  be  administered  by  State  agencies  for 
wildlife  refuges  under  the  Federal  Aid  in 
Wildlife  Restoration  Act  (50  Stat.  917,  16 
U.S.C.  669-669J),  and  the  act  of  Mar.  10, 
1934  (48  Stat.  40,  16  U.S.C.  661-666),  pro- 
viding for  cooperation  with  Federal,  State, 
and  other  agencies  in  furtherance  of  a  Na- 
tional conservation  program.  The  fact  that 
the  lands  may  be  under  the  jurisdiction  of 
a  bureau  of  the  Department  other  than  the 
Bur.  of  Land  Management  would  be  imma- 
terial in  view  of  the  over-all  powers  of  the 
Secretary  with  respect  to  public  lands. 
Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28,  1947) 

Squatters  using  land  withdrawn  for 
reclamation  purposes  held  not  to  have  been 
in  trespass  where  Bur.  of  Reclamation  was 
aware  of  fact  that  withdrawn  area  was 
occupied  by  many  squatters,  cjome  of  whom 
had  moved  onto  the  land  in  order  to  estab- 
lish small  commercial  enterprises  and  to 
lease  cabin  space  to  persons  working  on 
the  construction  of  Parker  Dam,  and  where 
Bureau  made  no  effort  to  have  squatters 
removed. 

Five-acre  tract  application  must  be  re- 
jected in  view  of  refusal  of  Federal  Power 
Commission  to  restore  land  to  entry,  but 
perhaps  possible  to  grant  special  land-use 
permit. 

William  R.  Buchanan,  Los  Angeles  054550 
"L",  A-24023  (Feb.  28,  1947) 
RECONVEYANCE 

The  purchaser  of  land  within  the  Sho- 
shone Project  to  reconvey  the  excess  of  the 
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land  over  the  160-acre  limitation  contained 
in  the  act  of  May  16,  1930. 
Memorandum,      Cheyenne      067236      "L" 
(Mar.  20,  1944) 

RIGHTS-OF-WAY 

Relinquishment  of  reservoir  site  re- 
quired. Appeal  from  the  General  Land 
Office. 

V.  V.  Hallenbeck,  Denver  037276  "F"f  A- 
24145  (Mar.  8, 1946) 

Highway  right-of-way  application  re- 
jected and  case  closed  in  part ;  stipulations 
required. 

The  Arizona  State  Highway  Department 
has  appealed  from  decision  of  the  Commis- 
sioner rejecting  appellant's  request  for 
approval  of  its  map  for  an  extensive  right- 
of-way. 

A  previous  decision  required  certain  stip- 
ulations for  sec.  20,  but  the  State  Highway 
Department  failed  to  respond.  The  appel- 
lant asked  the  Commissioner  to  reopen  case 
and  was  refused  and  now  again  contends 
that  it  cannot  enter  into  the  stipulations 
and  asks  the  Department  for  the  right-of- 
way.  Sec.  18  is  within  the  construction 
area  of  Davis  Dam  and  with  increased  ac- 
tivity there  since  the  close  of  the  war  the 
area  would  be  too  congested  to  give  the 
State  a  right-of-way. 

Decision  affirmed  without  prejudice  to 
the  State's  renewal  of  its  request  when  the 
work  on  Davis  Dam  is  completed. 
Arizona  State  Highway  Department. 
Phoemx  080Jt02  "F",  A-24177  (Mar.  25, 
1946) 

Rights-of-way  for  transmission  line  pur- 
poses may  be  granted  across  St.  Regis  In- 
dian Reservation,  N.Y.,  under  acts  of  Feb. 
17,  1901,  and  Mar.  4,  1911. 
Commissioner  of  Indian  Affairs,  St.  Regis 
Indian  Reservation,  N.Y.,  (July  19,  1946) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Aug.  1,  1946.  Unless 
the  lease,  permit  or  license  was  actually  is- 
sued to  the  applicant  before  Aug.  1,  1946, 
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the  reservation  must  be  inserted.  Even  in 
the  absence  of  the  reservation,  a  mineral 
lessee  must  confine  his  mining  operations  to 
the  extracting  of  those  minerals  for  which 
the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a 
date  prior  to  Aug.  1,  1946,  the  reservation 
should  be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not 
applicable  to  Alaska,  the  only  criterion 
which  need  be  considered  to  ascertain  the 
propriety  of  inserting  the  reservation  is 
whether  a  proper  application  for  entry 
was  filed  prior  to  Aug.  1,  1946,  irrespective 
of  when  the  application  is  allowed. 

Applications     for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  clas- 
sified as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National   Forest  pur- 
poses  under   the    act   of   Mar.    20, 
1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    "valid 
claim,   right  or  privilege"   to  be  exempt 
from  the  fissionable  source  material  reser- 
vations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  materials  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials 
which  are  extracted. 
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Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source  ma- 
terials reservation.  If,  however,  the  same 
land  contained  substantial  deposits  of 
fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(o)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Application  for  Homestead  Entry  Re- 
jected. 

Further  examination  discloses  that  in 
all  probability  this  tract  will  be  required 
by  the  U.S.  for  right-of-way  purposes  and 
that  a  first  form  of  reclamation  with- 
drawal is  contemplated  in  the  near  future 
which  will  include  the  land. 

Also,  examination  indicates  that,  taking 
into  account  the  quality  of  the  soil,  the 
tract  is  not  sufficient  size  to  support  ade- 
quately a  family. 

Floyd  R.  Lund,  Great  Falls  186190  "C",  A- 
24526  (June  3, 1947) 

In  order  to  provide  speedy  service  in 
handling  issuance  of  permits  and  ease- 
ments in  right-of-way  cases,  the  responsi- 
bility for  taking  such  action  in  certain 
types  of  cases  has  been  delegated  to  the 
Managers  of  the  Various  District  Land 
Offices. 
Procedure— Rights-of -Way  (June  26, 1947) 

An  opinion  expressing  agreement  with 
the  proposed  additions  to  the  Manual  as 
follows : 

1.  To  be  added  to  Vol.  XVIII,  Land 
Acquisition,   Appraisal   and  Management, 
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Part  1  Acquisition,  Ch.  1.3  Policies,  of  the 
Manual  as  1.3.14 : 

".14  Damages  from  anticipated  inductive 
interference  requested  by  a  utility  or 
agency  operating  communication  facilities 
shall  not  be  a  part  of  an  easement  or 
rights-of-way  agreement  for  power  trans- 
mission lines.  Proof  that  interference  will 
exist  or  the  extent  of  such  interference  can- 
not, in  general,  be  accurately  determined 
until  after  the  power  system  is  energized. 
The  policy  now  generally  practiced  shall  be 
to  consider  that  ground  return  types  of 
communication  systems  are  obsolete  and 
that  before  any  claim  for  payment  of  cost 
of  interference  can  be  ascertained,  the  sys- 
tem shall  first  be  modernized  by  the  owner 
of  the  telephone  line  in  question." 

2.  To  be  added  to  Vol.  VI,  Power,  Part  2, 
Resources  and  Development,  Ch.  2.2  Re- 
sources and  Development  Planning,  2.2.11 : 

".11  Refer  to  Vol.  XVIII,  sec.  1.3.14  of 
the  Manual  for  policy  regarding  inductive 
interference." 

There  are  set  forth  citations  of  court 
cases  and  quotations  therefrom  as  an 
analysis  and  justification  of  the  agree- 
ment to  the  above  additions. 
Inductive  Interference  Policy  (Apr.  7, 
1949) 

A  question  has  arisen  in  connection  with 
the  project  which  includes  some  privately 
owned  lands.  Some  work  not  usually  done 
in  connection  with  reclamation  construc- 
tion will  be  undertaken,  such  as  roughing 
in  of  farm  water  supply  systems,  surface 
drainage  works,  etc.  This  kind  of  work  was 
found,  in  the  reference  opinion,  to  be 
within  the  purview  of  the  Federal  Recla- 
mation Law  as  applied  to  the  public  lands, 
and  the  reasoning  would  seem  to  apply 
equally  to  private  lands. 

Landowners  should  be  requested  to  exe- 
cute an  instrument  granting  right  of  entry 
and  rights-of-way. 

Application  of  Solicitor's  Opinion  M-34965, 
Sept.  2Jt,  1946,  to  Privately  Owned  Lands, 
Riverton  Project,  Wyoming  (Apr.  14, 1949) 

A  stipulation  may  properly  be  required 
from  an  applicant  for  an  electric  line  trans- 
mission right-of-way  within  a  proposed 
reservoir  area  to  enable  the  Govt,  to  use 
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that  land,  without  cost,  liability,   or  ob- 
struction, in  the  event  that  the  proposed 
reservoir  area  is  later  developed. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
037321,  036462,  A-25585  (July  29,  1949) 

An  aerial  tramway  is  not  "a  wagon  road, 
railroad,  or  other  highway"  within  the 
meaning  of  the  act  of  Mar.  3,  1899,  and, 
therefore,  that  act  does  not  authorize  the 
Secretary  of  the  Interior  to  grant  a  right- 
of-way  in  a  national  forest  for  an  aerial 
tramway. 

Authority  to  Grant  Right-of-Way  in  a 
National  Forest  for  an  Aerial  Tramway, 
M-36057  (Oct.  27,  1950) 

No  rights  under  sec.  2477,  R.S.,  are 
gained  by  the  construction  of  a  highway 
across  land  which  has  been  previously 
withdrawn  for  reclamation  purposes. 

Sec.  17  of  the  Federal  Highway  Act  gives 
the  Secretary  of  the  Interior  the  power  to 
deny  such  appropriations  of  land  under  the 
act  as  are  contrary  to  the  public  interest, 
and  to  impose  such  conditions  in  the  grant- 
ing of  rights-of-way  across  reserved  lands 
as  he  deems  necessary  for  the  adequate 
protection  and  effectuation  of  the  purposes 
for  which  the  lands  have  been  reserved. 

Where  an  application  is  filed  for  a  high- 
way right-of-way  across  land  withdrawn 
for  reclamation  purposes,  it  is  reasonable 
to  require  the  grantee  to  agree  to  pay  any 
increased  costs  of  which  may  be  incurred* 
by  the  U.S.  because  of  the  existence  of  the 
highway  on  the  land. 
State  of  New  Mexico,  Santa  Fe  078836, 
A-25942  (Aug.  15,  1951) 

Where  public  land  has  been  withdrawn 
under  the  provisions  of  the  Reclamation 
Act  of  1902,  a  railroad  company  cannot 
obtain  a  right-of-way  over  the  lands  under 
the  act  of  Mar.  3,  1875,  so  long  as  the  with- 
drawal remains  in  effect. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875,  across  reclamation 
withdrawn  lands,  as  a  condition  to  modi- 
fying the  reclamation  withdrawal  so  as  to 
permit  the  issuance  of  the  grant. 
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The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  granting  rights-of-way  under  the 
Reclamation  Project  Act  of  1939. 
Southern   Pacific   Railroad    Co.,    Phoenix 
081070,  A-26143  (Aug.  20,  1951) 

Where  an  applicant  for  a  transmission 
line  right-of-way  files  a  stipulation  request- 
ing a  waiver  of  the  conditions  embodied  in 
pars,  (w)  (x)  and  (y)  of  43  CFR  245.21 
on  the  ground  that  the  paragraphs  are  not 
legal  regulations  and  the  applicant  at  the 
same  time  accepts  the  paragraphs  under 
protest,  it  is  not  necessary  to  rule  sepa- 
rately on  the  request  for  a  waiver  and 
then  wait  for  further  action  by  the  com- 
pany before  ruling  upon  the  acceptability 
of  the  stipulation  filed  under  protest. 

The  Secretary  of  the  Interior  has  au- 
thority to  impose  the  conditions  embodied 
in  pars,  (w)  (x)  and  (y)  of  43  CFR 
245.21  among  the  terms  and  conditions  re- 
quired to  be  agreed  to  by  all  applicants  for 
rights-of-way  for  transmission  lines  across 
lands  under  the  control  of  this  Department. 

Where  an  applicant  attempts  to  file  un- 
der protest  the  stipulation  required  by  43 
CFR  245.21  from  all  applicants  for  trans- 
mission line  rights-of-way,  his  application 
will  be  rejected. 

Pacific   Gas   &   Electric   Co.,    Sacramento 
041155-6,  0Jf1397,  A-26236  (Dec.  27,  1951) 

Where,  during  the  pendency  of  an  appeal 
by  a  State  from  a  decision  imposing  certain 
requirements  as  a  condition  to  granting  it 
a  right-of-way  for  a  highway  over  lands 
withdrawn  for  reclamation  purposes,  the 
State  submits  a  revised  stipulation,  the 
case  will  be  remanded  for  reconsideration. 

State  of  New  Mexico,  New  Mexico  01878, 
A-26355  (Feb.  1,  1952) 

The  right-of-way  at  an  intersection  of 
two  highways  is  relative,  and,  while  it 
may  be  accorded  by  statutory  authority  to 
one  of  two  operators  of  motor  vehicles  ap- 
proaching such  an  intersection  at  the  same 
time,  both  operators  must  exercise  due  care. 

When  two  motor  vehicles  approach  an 
intersection  of  two  highways  at  the  same 
time,  the  burden  of  avoiding  a  collision  at 
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the  intersection  rests  upon  the  operators  of 
both  motor  vehicles. 

The  operator  of  a  motor  vehicle  travel- 
ing on  a  dominant  or  arterial  highway  and 
approaching  an  intersection  with  a  second- 
ary road  is  under  a  duty  to  exercise  due 
care  to  avoid  colliding  with  another  motor 
vehicle  entering  the  intersection  first  from 
the  secondary  highway. 
Tort  Appeal,  William  H.  Benjamin,  TA-67 
(May  27,  1952) 

SETTLEMENT 

If  filling  of  Grand  Coulee  Dam  would 
subject  it  to  intermittent  overflow,  the 
cost  of  measures  to  prevent  recurrence  of 
overflows  above  high-water  mark  may  be 
allowed.  U.S.  v.  Willow  River  Co.,  324  U.S. 
499,  discussed  and  applied. 
Washington  Water  Power  Co.,  M-33792 
(May  17,  1946) 

RECREATION    AND    PUBLIC    PURPOSES 
ACT 

There  is  authority  in  the  law  whereby 
the  State  or  its  political  subdivisions  may 
be  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  Sec.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387), 
is  sufficiently  broad  to  authorize  the  grant- 
ing of  leases  or  licenses  to  States  or  its 
local  subdivisions  for  recreational  pur- 
poses. The  transfer  may  also  be  accom- 
plished by  setting  apart  lands  to  the  States 
to  be  administered  by  State  agencies  for 
wildlife  refuges  under  the  Federal  Aid  in 
Wildlife  Restoration  Act  (50  Stat.  917, 
16  U.S.C.  669-669J),  and  the  act  of  Mar.  10, 
1934  (48  Stat.  40,  16  U.S.C.  661-666),  pro- 
viding for  cooperation  with  Federal,  State, 
and  other  agencies  in  furtherance  of  a 
National  conservation  program.  The  fact 
that  the  lands  may  be  under  the  jurisdic- 
tion of  a  bureau  of  the  Department  other 
than  the  Bur.  of  Land  Management  would 
be  immaterial  in  view  of  the  over-all 
powers  of  the  Secretary  with  respect  to 
public  lands. 

Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28,  1947) 


RECREATIONAL    DEMONSTRATION 
AREAS 

In  discussion  of  the  above,  it  developed 
that  the  State  feared  it  would  be  required 
to  maintain  the  camping  areas  as  they 
were  at  the  time  of  transfer  or  the  area 
would  revert  to  the  U.S.  in  accordance  with 
the  "reversionary  clause"  required  to  be 
included  in  the  deed. 

It  was  suggested  that  qualifying  lan- 
guage might  be  included  in  the  deed  with 
respect  to  the  number  of  areas  to  be 
operated  by  the  State.  The  Acting  Director 
advises  against  this. 

Transfer  of  Mendocino  Woodlands  Recrea- 
tional Demonstration  Area  to  the  State  of 
California  (June  4,  1946) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  act  of  Aug. 
9,  1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should  be 
transferred  to  the  U.S.  If  additional  legis- 
lation is  needed  to  authorize  the  transfer 
of  State  lands  it  should  include  autho- 
rization for  vacating  or  transferring  the 
secondary  or  other  roads  which  it  is  in- 
tended to  relinquish  to  the  U.S.  The  trans- 
fer of  county  interest  in  the  roads  will 
make  it  possible  to  expend  regular  Roads 
and  Trails  funds  upon  them  or  to  close 
them.  The  above  act  is  immediately  effec- 
tive so  far  as  the  addition  of  Govt,  lands 
to  Wind  Cave  National  Park  and  Harney 
National  Forest  is  concerned.  Regulations 
relating  to  hunting  do  not  apply  to  the 
State  or  privately  owned  lands  within  the 
area,  since  U.S.  does  not  have  jurisdiction 
over  them. 
Memorandum  (Sept.  9,  1946) 

REGULATIONS 

(See    also,    Administrative    Procedure 
Act) 

GENERALLY 

Draft  of  regulations  submitted  by  the 
Indian  Office  to  carry  out  the  provisions  of 
the  act  of  Dec.  24,  1942.  Also  suggested 
changes. 
Memorandum  (July  27,  1943) 


REGULATIONS— Continued 
GENERALLY— Continued 
Letter  to  the  Attorney  General  re  regu- 
lations promulgated  by  the  Dept  of  Interior 
relating  to  the  authority  of  the  Supt.  of 
the  FCT  Agency  to  release  royalty  funds 
to  the  individual  Indian  to  whose  credit 
those  funds  were  carried  by  the  Agency 
office. 
Fox  v.  House,  et  al.  (Sept.  7,  1943) 

Application  for  oil  and  gas  lease  re- 
jected in  part. 

Melvin  W.  Crowther,  Salt  Lake  City  063627 
"W\  A-23665  (Oct.  16,  1943) 

In  view  of  fact  that  Probate  Attorneys 
are  authorized  by  law  to  represent  Indians 
of  the  Five  Civilized  Tribes  before  the 
courts,  it  would  seem  advisable  that  the 
Supervising  Probate  Attorney  examine  or 
review  proposed  recommendations  in  every 
case  where  the  new  procedure  is  control- 
ling before  these  recommendations  are  sub- 
mitted to  the  U.S.  Attorney. 
Letter  to  A.  M.  Landman,  Superintendent 
Five  Tribes  sgd.  Assistant  Secretary  (Nov. 
2, 1943) 

Orders  dealing  with  the  proposed  re- 
moval of  restrictions  as  to  all  oil,  gas  and 
other  minerals  lying  on  or  being  within  or 
under  lands  which  were  allotted  to  Susan 
Dixman,  now  Bohanan. 
Memorandum  (Nov.  4,  1943) 

Sale  of  mineral  rights  in  land  allotted  to 
Walsie  Burris. 
Memorandum  (Nov.  22,  1943) 

The  extent  to  which  the  following 
changes  relating  to  oil  and  gas  leases  pro- 
posed by  the  Director  of  the  Geological 
Survey  may  be  accomplished  under  exist- 
ing law. 

Solicitor's    Opinion,    M-33451     (Dec.     14 
1943) 

Recovery  by  the  Bureau  of  Mines  of 
damages  for  injury  to  or  loss  of  helium 
containers  and  the  helium  contents  while 
in  transit  to  or  from  other  Government 


REGULATIONS— Continued 

GENERALLY— Continued 

agencies    or    private    parties,     and    dis- 
position of  the  money  recovered. 
Memorandum  (Mar.  18,  1944) 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
04  (1938).  Effect  on  rules  for  measure 
of  damages  in  trespass  on  United  States 
property  in  the  absence  of  Federal 
Legislation. 

Solicitor's     Opinion,    M-33575     (May    11, 
1944) 

Purchase  agreement  held  for  rejection. 
Appeal  from  the  General  Land  Office. 
Ruby  May  Bever,  Cheyenne  068508  "F", 
A-23882  (Aug.  8, 1944) 

Protest  filed  by  the  above  from  the  De- 
partment's decision  of  August  8,  1944,  up- 
holding the  Commissioner  of  General  Land 
Office  in  his  rejection  of  Vaughan's  appli- 
cation for  enlarged  homestead  entry  of 
320  acres. 

The  controlling  question  in  this  case 
was  whether  the  lands  sought  were  pre- 
dominantly agricultural  in  character, 
safely  cultivable  by  dry  farming  methods 
and  capable  of  producing  a  living  without 
injury  to  the  land.  The  Department  found 
the  lands  to  be  marginal  and  subject  to 
serious  erosion  once  the  protective  cover 
was  broken.  It  held  they  were  better 
adapted  to  grazing  uses  than  to  agriculture 
and  their  native  cover  should  be  maintained 
to  protect  the  watershed. 

Since  Vaughan  declares  that  he  desires 
a  home  and  that  a  home  is  hard  to  get,  his 
attention  is  directed  to  the  availability  of 
5-acre  tracts  at  Pie  Town,  New  Mexico. 
These  tracts  may  be  leased  for  home  and 
business  sites. 

Nathan  W.  Vaughan,  Santa  Fe  075131  "C", 
A-23881  (Sept.  30, 1944) 

Agreement  to  purchase  land  within  the 
Shoshone  Project.  Motion  for  Rehearing. 
Motion  Denied. 

Alma  F.   Baxter,   Cheyenne   068763    "F", 
A-23879  (Oct.  23, 1944) 

Application  for  timber  under  Scrugham 
Act  held  for  rejection. 
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Application  to  acquire  timber  denied 
on  the  grounds  that  the  stand  was  im- 
mature and  an  annual  increment  could  be 
expected.  Also  the  timber  should  be  re- 
served for  seed  trees.  This  would  be  more 
in  the  public  interest  than  the  proposal  of 
the  lumber  company. 

C.  D.   Johnson  Lumber   Corp.,   Roseburg 
A-23992  (Nov.  10, 1944) 


Application  for  preference-right  lease 
rejected.  Appeal  from  General  Land  Office. 
Catherine  Mon,  Heir-at-law  of  George  B. 
Mon,  Appellant,  Mrs.  Marcus  F.  Daley, 
Sacramento  019805,  035885,  035717  "N", 
A-23999  (Dec.  15, 1944) 

Purchase  of  Military  Uniforms  for  Bu- 
reau of  Mines  Employees  Engaged  in  Syn- 
thetic Liquid  Fuels  Program. 
Solicitor's  Opinion,  M-33898  (Jan.  1,  1945) 

Jurisdiction  of  the  Federal  Power  Com- 
mission and  the  Interior  Dept.  with  Re- 
spect to  Natural  Gas. 

Solicitors    Opinion,    M-33929     (Jan.    18, 
1945) 

Authority  of  the  Bureau  of  Mines  to 
dispose  of  mine  rescue  cars  located  at 
Boulder  City,  Nevada. 

(a)  Procedure  to  be  followed 

(b)  Priority  of  Government  Agencies 

(c)  Transfer  to  another  agency  for  nom- 
inal sum 

(d)  Disposition  of  proceeds. 
Memorandum  (Jan.  26,  1945) 

Whether  the  Government  may  legally 
purchase  oil  which  is  admittedly  contra- 
band under  sec.  3  of  the  Connally  Act  and 
ship  or  transport  it  in  interstate  commerce 
when  such  action  is  required  by  the  war 
program. 

Solicitor's  Opinion,  M-33964  (Feb.  8, 1945) 

Regulatory  Authority  of  Civil   Service 
Commission  re  Overtime  Compensation. 
Solicitor's  Opinion,  M-33979  (Apr.  18, 1945) 
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Federal  Employees— Appropriations- 
Travel  Allowance. 

Solicitor's    Opinion,    M-34017     (Apr.    24 
1945) 

Recommendations  made  by  the  U.S.  At- 
torney at  Billings,  Montana,  that  appro- 
priate legislation  be  enacted,  and  regula- 
tions be  promulgated,  for  the  management 
of  buffalo  on  Indian  Reservations  and 
other  Government-owned  lands. 
Memorandum  (May  16,  1945) 

Appointments  to  National  Indian  Insti- 
tute. 

Memorandum  (May  30,  1945) 

Preference-right  application  for  oil  and 
gas  lease  rejected.  Appeal  from  the  General 
Land  Office. 

Webster    V.    Clark,    Sacramento    027595 
036292  "N",  A-25144  (July  24,  1945) 

Landing  of  airplanes  in  national  park 
areas. 

Memorandum  (Aug.  31,  1945) 

Termination  of  Pilchard  Order. 
Solicitor's    Opinion,    M-34208    (Sept.    24, 
1945) 

Acquisition  from  the  State  of  Michigan 
of  title  or  jurisdiction  to  the  submerged 
lands   within   the  4^-mile   limit   at  Isle 
Royale  National  Park. 
Memorandum  (Oct.  15,  1945) 

Appeal  from  the  oil  and  gas  supervisor's 
requirement  for  the  payment  of  royalties 
computed  on  the  basis  of  production  from 
separate  formations. 

Sinclair  Wyoming  Oil  Co.,  Cheyenne 
029630(a),  Lost  Soldier  Field,  Wyoming, 
GS-7-0&G  (Oct.  15, 1945) 

Applicability  of  Sec.  3737,  R.S.,  to  Lease 
of  Premises  by  the  United  States  where 
Property  is  conveyed  by  Lessor  and  Lease 
Assigned  to  Lessor's  Grantee. 
Memorandum  (Oct.  16,  1945) 
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Appeal  from  the  order  of  the  Oil  and 
Gas  Supervisor  at  Casper,  Wyoming,  to 
pay  compensatory  royalty. 
Lost  Soldier  Field,  Wyoming,  Sinclair 
Wyoming  Oil  Co.,  GS-8-0&G  (Nov.  14, 
1945) 

Whether  the  use  of  the  franking  privi- 
lege in  mailing  by  Govt,  agencies  would 
interfere  with  mailing  notices  of  hearings 
upon  the  establishment  of  forest  units  un- 
der the  act  of  Aug.  28,  1937,  and  press  re- 
leases upon  those  hearings,  without  prior 
requests  from  the  addressees. 
Memorandum  (Nov.  15,  1945,  approved: 
Nov.  26,  1945) 

Authority  to  condemn  lands  at  Acadia 
National  Park  in  the  event  of  a  contribu- 
tion for  that  purpose  being  made  by  a  pri- 
vate individual. 
Memorandum  (Nov.  20,  1945) 

Where  oil  is  being  produced  from  sepa- 
rate horizons,  the  Government  royalty  may 
be  computed  by  treating  the  production 
from  each  horizon  rather  than  by  consider- 
ing all  the  production  from  all  the  horizons 
together. 

The  California  Co.,  Haven  Oil  &  Refining 
Co.,  Lease  Denver  032683(a),  Rangely 
Field,  Colo.  (Jan.  23, 1946) 

Disclosure  of  reports  by  one  govern- 
mental agency  at  the  request  of  and  for  the 
use  and  benefit  of  another  governmental 
agency.  Federal  Reports  Act — Authority 
for  Disclosure  of  Reports  Prior  to  Publica- 
tion. 
Memorandum  (Jan.  25,  1946) 

By  recent  amendment  to  general  regu- 
lations, issued  by  the  Secretary  on  Dec. 
4,  1945,  the  proprietor,  owner,  or  operator 
and  the  employees  of  any  hotel,  inn,  lodge, 
or  other  place  of  public  accommodation 
within  areas  administered  by  this  Service 
are  prohibited  from  discriminating  against 
any  person  or  persons  because  of  race, 
creed,  color,  or  national  origin  .... 

This  could  be  extended  to  private  lands 
in  those  parks  because  the  States  have 
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ceded  exclusive  jurisdiction  with  respect  to 
them,  including  private  lands,  to  the  U.S. 
Memorandum  (Feb.  18,  194G) 

Application  for  5-acre  tract  lease  held 
for  rejection. 

The  application  of  Jesse  Elmer  Wilson 
for  a  lease  under  the  Five-Acre  Tract  Act 
was  rejected  because  he  planned  to  use  the 
land  as  a  recreational  site  which  would 
interfere  with  grazing  operations  and 
would  provide  a  fire  hazard. 
Jesse  Elmer  Wilson,  The  Dalles  0S1S57,  A- 
24120  (Feb.  20, 1946) 

Discretion  of  the  Department  of  the  In- 
terior in  establishing  sales  procedures  in 
the  disposal  of  surplus  property  by  the 
Surplus  Property  Administration  of  the 
Department. 

Solicitor's     Opinion,    M-34419     (Mar.    12, 
1946) 

Legality   and   Propriety   of   Furnishing 
Decisions     by     Board     on     Geographical 
Names  for  Private  Publications. 
Geographical  Names,  M-34404    (Mar.   19, 
1946) 

Argus  Town  Lot  Preemption  proof  held 
for  rejection  and  town  lot  certificate  of 
purchase  held  for  cancellation. 

Mere  regulations  for  the  sale  of  lots  in 
Argus  Town  Site,  Calif.,  require  preemption 
claimants  to  show  duly  established  settle- 
ment as  maintained  to  date  of  proof  and 
substantial  and  permanent  improvements, 
their  value  and  character.  The  require- 
ments are  not  met  and  certificate  of  pur- 
chase must  be  canceled  where  a  foundation 
on  one  of  the  lots  is  held  not  to  be  the 
kind  of  improvement  required  and  the 
buildings  on  the  other  lot  are  not  shown 
to  be  owned  by  claimant  and  where  the 
residence  duly  established  in  the  buildings 
on  one  lot  is  abandoned  for  trailer  resi- 
dence on  the  second  lot  and  that  in  town 
is  given  up  over  4  months  before  the  mak- 
ing of  preemption  proof. 
Barbara  Lang,  Sacramento  035032.  A- 
24212  (Mar.  25,  1946) 
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All  roads  within  the  Hawaii  National 
Park  are  under  the  exclusive  jurisdiction 
of  the  Park  Service.  Solicitor's  Opinion  M- 
15172,  Mar.  28, 1925,  holds  this  and  the  act 
of  Apr.  19,  1930,  conclusively  settles  it. 
Memorandum  (Apr.  16,  1946) 

Under  sec.  2(e)  of  Standard  Lease  Form 
used  in  renewal  of  20-year  five  percent 
oil  and  gas  leases  on  public  lands,  Govern- 
ment royalty  is  to  be  computed  on  entire 
production  at  a  single  royalty  rate  to  be 
determined  by  the  daily  average  produc- 
tion per  well.  Regulation  prescribing  the 
royalties  on  such  renewal  leases  so  pro- 
vides, but  even  if  it  did  not  the  terms  of 
the  lease  would  govern. 
Sinclair  Wyo.  Oil  Co.  (May  20,  1946) 

Charges  of  maladministration  at  CPS 
Camp  No.  Ill,  Mancos  Project,  Colorado. 

Held:  The  charges  of  Assignee  Le- 
Compte  are  largely  substantiated  by  the 
record,  and  it  is  suggested  that  the  De- 
partment of  Justice  be  requested  to  con- 
sider the  advisability  of  discontinuing 
opposition  to  the  appeal  or  obtaining  a 
reversal  of  the  conviction.  If  conviction 
stands,  the  further  suggestion  should  be 
made  that  the  Attorney  General  consider 
recommending  a  pardon. 
Memorandum  (May  23,  1946) 

The  Department  of  the  Interior  may 
not  cancel  or  relinquish  Indian  allotments 
acquired  pursuant  to  the  act  of  May  17, 
1906,  to  permit  the  development  of  the 
Glacier  Bay  National  Monument.  The  areas 
may  be  purchased  from  the  allottees  if  ap- 
propriations are  available  for  the  purpose. 
Memorandum  (May  28,  1946) 

The  Federal  Registration  Board  is  not 
a  statutory  body.  As  a  matter  of  law  the 
Board  may  be  increased  to  six  members.  As 
a  question  of  policy  it  should  be  pointed 
out  that  it  will  bring  political  notice  of 
possible  posts  to  fill. 

Proposal  to  Increase  the  Federal  Registra- 
tion Board  at  Hot  Springs  National  Park 
(June  20, 1946) 

Effect  of  patent  No.  31  of  Jan.  25, 1896,  to 
Southern  Pacific  Railroad  Co. — passed  the 
title  to  the  described  lands  as  shown  on 
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Reed  survey  of  1869  and  was  not  affected 
by  the  Carpenter  re-survey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be  er- 
roneously construed  merely  to  justify  pro- 
priety of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

Employees  of  Solid  Fuels  Administration 
for  War  are  employees  "within  the  scope 
of  the  compensation  schedule  fixed  by"  the 
Classification  Act  of  1923,  as  amended,  and 
the  amendatory  act  of  Aug.  1,  1941,  autho- 
rizing within-grade  salary  advancements, 
and  of  Federal  Employees  Pay  Act  of  1945. 
Solicitor's  Opinion,  M-34502  (June  24, 
1946) 

A  sale  of  helium  for  an  aircraft  to  be 
flown  to  England  for  a  stay  of  several 
months,  carrying  passengers  on  sight-see- 
ing excursions,  and  then  to  be  returned  to 
the  U.S.,  would  not  violate  sec.  3(b)  of  the 
act,  providing  that  no  sale  of  helium  shall 
be  made  for  inflation  of  aircraft  flying  be- 
tween foreign  countries. 
Helium — Hughes  Aircraft  Corp.,  Helium — 
Sale  Under  Act  of  Sept.  1,  1937  (50  Stat. 
885,  50  U.S.C.  161-166),  for  Inflation  of  Air- 
ships, M-34649  (Sept.  3,  1946) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  act  of  Aug. 
9,  1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should  be 
transferred  to  the  U.S.  If  additional  legis- 
lation is  needed  to  authorize  the  transfer 
of  State  lands  it  should  include  authoriza- 
tion for  vacating  or  transferring  the  sec- 
ondary or  other  roads  which  it  is  intended 
to  relinquish  to  the  U.S.  The  transfer  of 
county  interest  in  the  roads  will  make  it 
possible  to  expend  regular  Roads  and 
Trails  funds  upon  them  or  to  close  them. 
The  above  act  is  immediately  effective  so 
far  as  the  addition  of  Govt,  lands  to  Wind 
Cave  National  Park  and  Harney  National 
Forest  is  concerned.  Regulations  relating 
to  hunting  do  not  apply  to  the  State  or 
privately   owned   lands   within   the   area, 
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since  U.S.  does  not  have  jurisdiction  over 

them. 

Memorandum  (Sept.  9,  1946) 

Space  in  the  Finance  Building  now  oc- 
cupied by  the  Veterans  Admin,  may  be  as- 
signed by  the  Public  Buildings  Admin,  to 
NPA  under  the  existing  lease  dated  July 
28,  1945,  because  the  lease  is  between  the 
National  American  Fire  Insurance  Co.  and 
the  Federal  Govt.  In  addition,  sec.  7  of 
lease  contemplates  use  by  the  Govt,  or  a 
sublessee.  The  lease  merely  indicates  that 
the  purpose  of  occupation  shall  be  for 
office  quarters. 
Memorandum  (Sept.  25,  1946) 

The  act,  to  facilitate  and  simplify  col- 
lection procedure  in  the  Department  of  the 
Interior,  approved  Nov.  28,  1943 — leases, 
permits,  licenses,  contracts,  agreements, 
and  other  instruments  providing  for  pay- 
ment to  the  U.S.  on  account  of  use  of  lands 
or  waters  under  jurisdiction  of  the  Depart- 
ment or  on  account  of  sale  of  products  of 
such  lands  or  waters.  .  .  . 
Suggestion  Regarding  Use  of  the  Act  of 
November  28,  1943  (Sept.  25,  1946) 

Recommendation  of  the  amending  of 
regulation  establishing  the  admission  fee 
for  the  home  of  Franklin  D.  Roosevelt  Na- 
tional Historic  Site  and  combined  fee  for 
the  Home  and  the  Franklin  D.  Roosevelt 
Library  so  as  to  permit  entrance  without 
charge  for  groups  of  school  children  18 
years  of  age,  or  under,  when  accompanied 
by  adults  assuming  responsibility  for  their 
safety  and  orderly  conduct. 
Memorandum  (Sept  30,  1946) 

Question  whether  Board  on  Geographical 
Names  is  dependent  upon  its  own  legis- 
lative authority  or  whether  it  may  be  con- 
sidered as  a  "constituent  unit"  of  Office  of 
the  Secretary. 

Geographical    Names,    M-34701    (Oct.    2, 
1946) 

Memorandum  is  confined  to  considera- 
tion of  the  effect  of  the  term  "reimburs- 
able" in  the  appropriations  item  intro- 
duced by  the  words  "Missouri  River  Basin 
(reimbursable)."  It  discusses  reasons  why 
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the  term  is  not  to  be  given  effect  as  legis- 
lation. Then  it  goes  through  9  pages  of 
quotes  and  discussions  of  the  term  ending 
up  with  the  most  reasonable  interpreta- 
tion of  the  term  as  being  "  'just  a  sort  of 
catch-all  word  that  is  put  in  there  to  as- 
sist in  securing  sufficient  funds'." 
Missouri  Basin  Budget  Estimates  (Oct.  16, 
1946) 

Monthly  Reports  Relating  to  the  Condi- 
tion of  Business.  Memorandum  for  the 
Chief  Clerk. 

Solicitor's     Opinion,     M-34712     (Oct     18, 
1946) 

Payment  of  expenses  of  transferee  to 
point  outside  U.S.,  new  appointee  payment 
of  return  expenses  on  termination  of  serv- 
ices. 

The  Department  is  authorized  to  reim- 
burse the  traveling  and  transportation  ex- 
penses to  points  outside  the  U.S.  of  persons 
transferring  to  the  Department  from  other 
Govt,  agencies. 
Solicitor's  Opinion,  M-34752  (Nov.  5,  1946) 

Under  31  U.S.C.  673  the  Department 
has  no  authority  to  appoint  a  concessions 
study  "committee,"  as  such.  However,  indi- 
viduals employed  to  conduct  the  concessions 
study  were  not  appointed  as  a  "committee" 
but  as  consultants  pursuant  to  authority  in 
Sch.  A,  sec.  1,  of  the  Civil  Service  Act, 
Rules  and  Regulations.  Interpretation  of 
31  U.S.C.  673  given  in  27  Op.  Atty.  Gen. 
308,  310  which  states  there  is  no  prohibi- 
tion for  employees  of  Departments  acting 
together  as  a  "committee." 
Calling  of  Consultants  Appointed  to  Study 
Concession  Operations  a  "Committee." 
(Nov.  22, 1946) 

The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the 
necessity  for  submitting  monthly  reports 
to  resume  such  reports,  without  the  ap- 
proval of  the  President. 
Reinstatement  of  Obligation  to  Submit 
Monthly  Reports  Under  Connally  Act,  M- 
34737  (Nov.  22, 1946) 

As  long  as  the  only  withdrawals  on  the 
lands  are  those  under  the  1910  act,  the 
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land  would  remain  subject  to  the  mining 
laws  insofar  as  concerns  metalliferous 
minerals.  See  Attorney  General's  Opinion 
of  June  4,  1941  (40  Op.  Atty.  Gen.  20). 
Jackson  Hole-Yellow stone  Area  Tempo- 
rary Withdrawals  (Feb.  26,  1947) 

Proposal  to  restrict  purchasers  to  two 
lots  per  person  would  be  inconsistent  with 
the  statutory  mandate  that  the  sale  be  "at 
public  outcry  to  the  highest  bidder." 

Proposal  that  lots  be  sold  only  to  pur- 
chasers who  are,  or  have  declared  their  in- 
tention to  become,  citizens  of  the  U.S.  is 
not  authorized  by  statute,  but  the  Depart- 
ment has  imposed  such  a  requirement  by 
regulation  for  many  years  without  Con- 
gressional objection. 

Sale  of  Town-Site  Lots  in  Alaska   (Mar. 
18,1947) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the 
Government    for    extinguished    titles. — In 
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the  case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  regu- 
lar native  use  to  the  present  day  and  which 
form  a  significant  part  of  the  economic 
base  of  the  community. — A  native  claim  to 
exclusive  possessory  rights  may  be  defeated 
by  a  showing  that  the  native  use  was  not 
originally  exclusive. — If  the  natives  no 
longer  view  the  lands  as  their  own  their 
claim  has  been  abandoned. — The  tradition 
of  free  use  of  navigable  waters  is  so  strong 
that  a  change  is  not  warranted  with  respect 
to  the  natives  of  Alaska. — Native  rights  to 
beaches  and  streams  would  be  recognized 
where  natives  can  show  a  continued  and  ex- 
clusive use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  commu- 
nities in  which  they  work  and  adjusting 
their  wage  rates  to  comparable  levels  un- 
der the  general  supervision  of  the  Govern- 
nor  of  Alaska,  is  a  wage-fixing  authority 
within  the  purview  of  sec.  23  of  the  act 
of  Mar.  28,  1934. 

The  procedure  followed  by  the  Chief  En- 
gineer in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar 
to  that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  several 
trades  and  occupations  whose  wages  are 
adjusted  from  time  to  time  by  wage-fixing 
authority  is  mandatory  under  sec.  23  of 
the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 


269-09S— 74- 


-71 


994: 

REGULATIONS— Continued 

GENERALLY— Continued 
half  for  all  work  performed  in  excess  of  40 
hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees  of 
the   Alaska   Road   Commission,   M-34680 
(Apr.  4,  1947) 

Department  employee  engaged  in  re- 
search and  investigation,  with  duties  re- 
quiring development  and  improvement  of 
geophysical  instruments,  under  Order  No. 
1763  is  required  to  assign  invention  to 
Govt.  It  is  made  during  time  inventor  was 
employed  by  Govt. 

Rights  in  an  Improved  Sensitive  Instru- 
ment Bearing  Invented  by  Employee  of 
Interior  Department,  M-34931  (June  2, 
1947) 

Can  an  alternate  named  by  the  member 
of  the  Board  on  Geographic  Names  to  at- 
tend a  meeting  in  his  stead  properly  cast 
the  vote  of  that  member? 

As  long  as  voting  in  absentia  is  not  for- 
bidden it  would  seem  that  an  alternate 
could  cast  a  member's  vote. 
Solicitor's  Opinion,  M-35002  (Oct.  3,  1947) 

Application  of  new  short  term  statute 
of  limitations,  enacted  by  Oklahoma  Legis- 
lature, to  actions  to  recover  lands  for  In- 
dians of  the  Five  Civilized  Tribes.  Depart- 
ment feels  Oklahoma  act  is  applicable. 
Eula  Wolfe,  et  al.  v.  Oren  Phillips,  et  a?., 
(Nov.  13,  1947) 

By  decision  of  Director,  BLM,  applica- 
tion for  oil  and  gas  lease  was  held  for 
rejection  upon  default  of  rental  payment 
within  30  days. 

Applicant  protests  the  requirement  of 
any  rental  payment  at  this  time,  alleging 
that  the  requirements  which  controlled 
when  his  application  was  filed  did  not  re- 
quire payment  of  any  part  of  the  first 
year's  rental  with  the  filing  of  the  applica- 
tion. Sec.  10,  43  CFR  192.23(g),  required 
the  applicant  to  state  that  he  was  ready 
to  pay  in  advance  the  annual  rental  under 
the  lease  and  to  furnish  any  required 
bonds. 

There  is  no  merit  in  the  contention  that 
nothing  is  due  at  this  time. 
E.  A.  Macintosh,  Denver  052799  "N",  A- 
24809  (Dec.  12,  1947) 
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Sec.  2  of  the  Bonneville  Project  Act  re- 
lieves the  Bonneville  Power  Admr.  of  the 
necessity  of  complying  with  general  stat- 
utes which  are  applicable  to  the  making 
of  contracts,  agreements,  and  arrange- 
ments. 

The  legality  of  an  arrangement  with  a 
public  utility  district  to  construct  a  sub- 
station is  to  be  determined  in  the  light  of 
the  Bonneville  Project  Act  alone,  and  so 
considered  the  arrangement  is  not  subject 
to  legal  objection  irrespective  of  whether 
it  involves  the  acceptance  of  voluntary 
services. 

Solicitor's  Opinion,  M-35012  (Supp.)  (Dec. 
17,  1947)   Modifying  Opn.  of  Dec.  3,  1947 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior, and  the  Secretary's  jurisdiction  over 
these  matters  accordingly  is  regarded  as 
exclusive  and  universal. 

As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
claiming  as  heirs,  and  in  making  that  de- 
termination he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  Deceased  Yurok 
or  Lower  Klamath  River  Indian,  Probate 
5 4227-3 5,  A-24696    (Feb.  9,  1948) 

Effect  of  section  1  of  the  act  of  Dec.  22, 
1944  (58  Stat.  887),  on  transmittal  of  re- 
ports on  proposed  legislation  to  authorize 
projects. 

The  Secretary  is  not  required  by  sec.  1 
of  act  of  Dec.  22,  1944,  to  transmit  his  pro- 
posed report  on  Bills  H.R.  4152  and  H.Xl. 
4157  to  State  of  California  for  comments 
before  transmitting  such  report  to  House 
Committee  on  Public  Lands.  Sec  1  does  not 
apply  to  reports  on  pending  legislation.  A 
construction  of  sec.  1  as  applying  to  re- 
ports on  pending  legislation  would  violate 
plain  language  of  act  and  the  established 
presumption  against  a  construction  caus- 
ing inconvenience. 
Memorandum  (Mar.  22,  1948) 
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The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Affairs 
is  not  dependent  upon  the  consent  of  the 
Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

Report  of  Hearing  Committee  in  the 
matter  of  Proposed  Rules  and  Regulations 
governs. 

History  of  past  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  rec* 
ommended  that  certain  minimum  require- 
ments concerning  child  labor  and  mini- 
mum wage,  maximum  hours  should  be 
part  of  the  regulations,  and  that  the  con- 
cessioners be  required  to  adhere  to  the 
State  labor  laws  in  the  State  in  which  v,hey 
are  situated. 

Labor   Standards — Concession  Employees 
(July  8, 1948) 

Under  sec.  10  of  the  Interior  Depart- 
ment Appropriation  Act,  1949,  limiting  the 
amount  of  appropriations  available  for 
expenditure  for  the  compensation  of  em- 
ployees engaged  in  personnel  work,  the 
criterion  is  the  percentage  of  the  employ- 
ee's time  that  is  devoted  to  the  subjects 
mentioned  in  the  statutory  standard,  and 
not  the  degree  of  the  employee's  responsi- 
bility concerning  such  matters  or  the  type 
of  work  done  by  the  employee. 
Appropriation  Limitation  on  Personnel 
Administration,  M-35060  (July  16,  1948) 

A  provision  in  a  unit  agreement  that 
the  lessees  of  the  Government  shall  have 
the  power  to  decide  certain  matters  relat- 
ing to  operations,  without  being  subject  to 
the  supervision  of  any  official  of  the  De- 
partment, is  authorized. 

An  operator  may  make  initial  deter- 
minations with  respect  to  rate  of  pro- 
duction. If  the  Director  of  Geological  Sur- 
vey disagrees  a  board  of  three  arbitrators 
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will  resolve  the  matter.  An  unconditional 
limitation  on  the  power  of  the  arbitrators 
to  require  the  drilling  of  additional  facil- 
ities is  inconsistent  with  the  proper  con- 
serving of  natural  resources. 

A  section  of  a  proposed  unit  agree- 
ment which  would  render  a  large  part  of 
the  Operating  Regulations  inapplicable  is 
of  doubtful  validity. 

Proposed  Unit  Agreement  for  the  Oatchell 
Zone  of  the  Coalinga  Nose  Oil  and  Gas 
Field,  Calif.  M-35055  (July  16,  1948) 

The  restrictions  in  sec.  306  of  the  Penalty 
Mail  Act  of  1948  are  applicable  only  to  the 
use  of  penalty  mail  by  agencies  of  the  Gov- 
ernment in  the  distribution  of  matter  to 
the  public. 

The  publication  of  "Inside  Interior"  and 
its  distribution  among  the  personnel  of 
the  Department  relate  to  the  internal  man- 
agement of  the  Department  and,  there- 
fore, such  distribution  is  outside  the  scope 
of  sec.  306  of  the  Penalty  Mail  Act  of  1948. 
The  Scope  of  the  Penalty  Mail  Act, 
M-35070  (Sept.  21, 1948) 

Recommendations  of  hearing  committee 
concerning  the  overtime  provisions  of  the 
regulations  governing  labor  standards  ap- 
plicable to  employees  of  National  Park 
Service  concessioners.  Report  of  hearing 
attached. 

The  committee  is  convinced  that  time 
and  a  half  should  be  paid  for  work  over 
40  hours  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly : 

The  provision  for  payment  of  overtime 
of  one  and  a  quarter  beyond  48  hours 
should  continue  in  effect  until  Dec.  31, 
1949.  From  Jan.  1,  1950,  to  Dec.  31,  1951, 
overtime  of  one  and  a  half  beyond  44 
hours  should  be  paid. 

After  Jan.  1,  1952,  overtime  of  one  and 
a  half  beyond  40  hours  should  be  paid. 
Memorandum  (Dec.  27,  1948) 

A  Special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  In- 
terior to  allot  the  lands  of  an  Indian  reser- 
vation in  conformity  with  allotment  pro- 
cedures prescribed  by  the  Secretary,  prop- 
erly declined  to  consider  objections  there 
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which  the  Secretary  had  theretofore  con- 
sidered and  finally  rejected. 

The  right  to  an  allotment  of  land  on 
an  Indian  reservation,  with  respect  to 
which  all  members  of  the  band  occupying 
the  reservation  stand  on  an  equal  footing, 
is  a  mere  float  giving  the  member  no  in- 
terest in  any  specific  property  until  such 
time  as  the  right  is  identified  through  the 
allotment  process  with  a  particular  trad 
of  land. 

Other  things  being  equal,  priority  of 
selection  and  not  priority  of  birth  deter- 
mines the  right  to  allotment  of  a  specific 
tract  of  land  which  is  covered  by  conflict- 
ing selections. 

The  usual  rule  that  the  heirs  of  a  de- 
ceased member,  who  had  acquired  during 
his  lifetime  an  inheritable  or  descend 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allot- 
ment right,  is  without  application  where 
the  claim  of  the  heirs  has  been  presented 
to  and  finally  rejected  by  a  court  of  com 
petent  jurisdiction. 

Where  allotment  schedules  have  been 
regularly  and  properly  prepared  by  a 
Special  Allotting  Agent  in  conformity  with 
allotment  instructions  issued  by  the  Secre- 
tary of  the  Interior,  the  action  of  the  Spe- 
cial Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  af- 
firmance is  without  prejudice  to  the  righl 
of  Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections 
if  they  so  desire  of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Caliente 
or  Palm  Springs  Indian  Reservation  in 
California,  IA-21  (Feb.  1,  1950) 

Sec.  47  of  the  General  Timber  Sale  Reg- 
ulations does  not  prevent  a  purchaser  of 
Indian  timber,  who  is  operating  under  a 
union  shop  agreement  with  a  labor  union 
which  admits  Indians  to  membership,  from 
requiring  Indian  employees,  as  a  condition 
of  continuing  in  his  employment,  to  join 
such  labor  union  and  to  maintain  their 
membership  therein. 

The  National  Labor  Relations  Act,  as 
amended,  prohibits  a  purchaser  of  Indian 
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timber  from  requiring  Indian  applicants 
for  employment  to  be  members  of  a  labor 
union  as  a  condition  of  obtaining  employ- 
ment. 

Labor  Union  Membership  of  Indians  icho 
Have  Preference  in  Employment  Under 
G(  neral  Timber  Sale  Regulations,  M-36017 
(Feb.  1,  1950) 

The  question  whether  an  existing  regu- 
lation of  the  Alaska  Game  Commission, 
providing  that  within  a  specified  area  no 
person  shall  take  any  fur  animal  without 
having  resided  within  the  area  continuous- 
ly for  one  year,  is  authorized  by  subdivi- 
sion  M  of  sec.  10  of  the  Alaska  Game  Law 
is  academic  in  view  of  the  fact  that  the 
Commission  now  desires  to  revoke  the  reg- 
ulatiOD  and  clearly  has  the  discretionary 
power  to  do  so. 

Residence  Requirements  for  Taking  Fur 
Animals  in  Fur  Management  Area*  in 
Alaska,  M-36030  (May  2,  1! 

To  be  eligible  to  purchase  a  house  un- 
der the  act  of  May  i'.-..  1948,  02  Stat.  268,  a 
person  who  is  not  employed  by  an  agency 
of  the  D  apartment  of  the  Interior  must  be 
engaged  in  the  steady  pursuit  of  a  substan- 
tial course  of  business  or  professional  ac- 
tivities in  Boulder  City. 

The  part-time  performance  of  some  pro- 
fessional activities  for  a  few  people  in 
Boulder  City  by  a  person  who  is  regularly 
employed  in  another  community  does  not 
qualify  such  a  person  to  purchase  a  house 
under  the  act  of  May  25,  1948. 
Eligibility  of  T.L.  War  to  Purchase  a  House 
in  Boulder  City,  Nevada,  M-36010  (June  28, 
1950) 

Where  a  power  company  was  granted 
permission  to  construct  a  power  line  over 
Govt.-owned  land  in  advance  of  the  filing 
of  an  application  for  a  formal  permit,  and 
built  the  line  before  the  formal  application 
was  filed,  and  where,  during  the  interim 
between  the  construction  of  the  line  and 
the  filing  of  the  formal  application,  the  de- 
partmental regulations  were  revised  so  as 
to  require  persons  receiving  permits  to 
agree  to  assume  substantial  obligations  not 


997 


REGULATIONS — Continued 

GENERALLY— Continued 
previously  required,  the  new  requirements 
will  not  be  imposed  upon  the  company. 
Georgia  Power  Company,  Right-of-way  Ap- 
plication, Misc.  25287,  A-25834   (Sept.  12, 
1950) 

The  final  sentence  in  sec.  6  of  the  act  of 
Aug.  24,  1912,  was  not  intended  to  restrict 
the  authority  of  the  head  of  an  executive 
department  of  the  Govt,  to  determine  with 
finality  whether  the  disclosure  to  the  pub- 
lic, to  the  Congress,  or  to  the  courts  of 
official  information  under  his  jurisdiction 
would  be  prejudicial  to  the  public  interest. 

The  sentence  in  question  would  not  per- 
mit an  employee  of  the  U.S.  to  convey  to  a 
member  or  a  Committee  of  Congress  confi- 
dential information  from  the  files  of  an 
executive  department  of  the  Govt,  without 
an  authorization  from  the  head  of  the  De- 
partment or  his  representative. 
Unauthorized  Disclosure  of  Confidential 
Information,  M-36028  (Sept.  22,  1950) 

Regulations  Prescribing  Sales  Procedure 
for  Indian  Lumber  Enterprises — 25  CFR 
64  Applicable  to  all  Reservations  (other 
than  Red  Lake  and  Menominee) — Reserva- 
tions of  Organized  and  Unorganized  Tribes. 

The  act  of  June  24,  1940  (54  Stat.  504), 
is  applicable  to  Indian  lumber  enterprises 
on  all  reservations  other  than  Red  Lake 
and  Menominee. 

The  application  of  regulations  (25  CFR 
64)  promulgated  under  the  act  of  June  24, 
1940  (54  Stat.  504),  is  not  restricted  to  the 
reservations  of  unorganized  tribes. 
Applicability  of  25  CFR  64  to  the  Proposed 
Plan  of  Operation  of  the  Fort  Apache  Saiv- 
mill  Enterprise  (Jan.  10,  1951) 

Where  the  available  information  is  in- 
conclusive as  to  whether  the  statutory  re- 
quirements for  perfecting  a  desert  land 
entry  have  been  satisfied,  the  entryman 
may  be  permitted  to  amend  his  final  proof 
in  crder  to  submit,  if  he  can,  the  informa- 
tion required  for  establishing  compliance 
with  such  requirements. 
Clark  C.  Johnson,  Carson  City  021117,  A- 
25923  (May  14,  1951) 

Appeal  in  the  matter  of  the  approval  of 
a  lead  and  zinc  mining  sublease  from  Kan- 
sas Exploration,  Inc.,  to  Dewey  S.  Sims. 
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In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands, 
the  Department  held  that  the  proviso  to 
sec.  2  of  the  act  of  July  27,  1939  (53  Stat. 
1127),  which  provides  that  no  lease  or 
assignment  of  restricted  Quapaw  landf; 
shall  be  made  over  the  written  protest  of 
adult  Indians  owning  a  majority  interest 
in  such  lands,  does  not  apply  to  a  sublease 
of  such  lands. 

Jean  Ann  Hoffman  Jackson,  et  al.,  IA-43 
(June  14,  1951) 

An  employee  of  the  Bureau  of  Land 
Management  is  prohibited  by  statute  and 
departmental  regulations  from  acquiring 
any  interest,  direct  or  indirect,  in  public 
land. 

The  location  by  an  employee  of  the  Bu- 
reau of  Land  Management,  his  wife,  and 
associates  of  a  mining  claim  on  public  land 
makes  mandatory  the  dismissal  of  the  em- 
ployee from  the  Govt,  service. 

An  offer  to  resign  by  a  Federal  employee 
is  not  effective  until  accepted  by  the  proper 
Federal  official. 

As  the  power  to  terminate  an  appoint- 
ment is  an  incident  of  the  power  to  ap- 
point, an  official  who  lack^  the  appointing 
power  cannot  accept  a  resignation  tendered 
by  an  employee  working  under  his  super- 
vision. 

Separation  of  Donald  O.  Wilcox  from  the 
Service,  M-36093  (Aug.  3,  1951) 

As  the  power  of  the  Secretary  with  re- 
spect to  the  granting  of  rights-of-way 
across  Indian  lands  for  oil  or  gas  pipelines 
is  wholly  discretionary,  the  Secretary  may 
grant  such  rights-of-way  subject  to  what- 
ever conditions  he  deems  to  be  appropriate. 

The  Secretary  has  the  legal  authority 
to  promulgate  a  regulation  requiring  all 
applicants  for  rights-of-way  for  oil  or  gas 
pipelines  across  the  Govt.,  such  a  require- 
ment ought  not  to  be  imposed. 
Rights-of-Way  Over  Indian  Lands,  M- 
36095  (Aug.  6,  1951) 

The  lack  of  comprehension  of  an  aged 
Indian  testatrix  of  the  full  import  of  busi- 
ness   transactions,    her    indulgency    occa- 
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sionally  in  emotional  outbursts,  and  the 
lack  of  clarity  in  her  motives  for  selecting 
the  beneficiary  to  her  estate  are  insuffi- 
cient  to  establish  that  at  the  time  of  mak- 
ing her  will  she  was  in  such  a  state  of 
senile  dementia  as  to  lack  testamentary 
capacity. 

Estate  of  Movogah  Jackson  George  (Moba- 
cah  Jackson  or  Mo-vo-gah  Jackson),  Pro- 
bate 11797-51,  IA-65  (Oct.  5,  1951) 

A  released  time  program  under  which 
pupils  are  released  from  public  schools  for 
purposes  of  religious  instruction  is  not  per 
se  unconstitutional  as  violative  of  the  First 
Amendment. 

A  released  time  program  under  which 
public  school  pupils  would  be  released  dur- 
ing one  period  in  the  school  day  for  reli- 
gious instruction  under  the  auspices  of 
churches  designated  by  their  parents  or 
guardians,  but  under  which  the  religious 
instruction  would  be  given  at  places  pro- 
vided by  the  churches  and  the  public  school 
authorities  would  assume  no  responsibility 
for  the  recruitment  of  pupils  for  religious 
instruction,  would  keep  no  attendance  rec- 
ords, would  give  no  school  credits,  and 
would  not  approve  or  supervise  the  reli- 
gious teachers,  could  be  conducted  without 
violating  the  First  Amendment.  The  First 
Amendment  does  not  apply  to  Guam. 
Released  Time  for  Religious  Instruction, 
M-36106  (Oct.  30,  1951) 

Under  the  provisions  of  existing  legisla- 
tion, the  Secretary  must  approve  and  pro- 
mulgate the  revised  roll  of  Indians  of  Cal- 
ifornia within  six  months  from  May  24, 
1951,  if  the  roll  is  to  be  a  valid  official  docu- 
ment; and  if  the  revised  roll  of  the  In- 
dians of  California  cannot  be  approved  and 
promulgated  by  the  Secretary  within  six 
months  from  May  24, 1951,  it  will  be  neces- 
sary to  secure  the  enactment  of  further 
legislation  extending  the  period  within 
which  the  Secretary  may  act. 
Time  Limit— Mandator y  Requirement,  M- 
36108  (Nov.  7, 1951) 

The  Secretary  of  the  Interior  and  the 
Munitions  Board,  acting  jointly,  have  au- 
thority *o  determine  that  a  semimanufac- 
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tured  material  is  a  strategic  and  critical 
material  and  should  be  stockpiled,  even 
though  such  material  can  be  derived  in 
adequate  quantities  from  domestic  raw 
materials. 

Stockpiling  of  Semimanufactured  Mate- 
rials, M-36138  (July  3,  1952) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  filed  more  than  than  33 
years  after  the  Department  had  deter- 
mined the  heir  of  the  Indian  decedent  must 
be  denied  on  the  ground  it  was  not  sub- 
mitted within  the  period  of  time  prescribed 
in  the  departmental  regulations. 
Estate  of  Frank  Belille,  Deceased  Lac 
Courte  Oreille,  No.  613,  Probate  111903-17, 
79J,6-52,  IA-87  (Aug.  13,  1952) 

Wbere  a  regulation  requires  that  a  na- 
tion-wide oil  and  gas  bond  be  submitted  on 
a  certain  form,  a  bond  which  is  not  on  that 
form  and  which  varies  the  language  of  the 
form  will  not  be  accepted. 
Sinclair  Oil  and  Gas  Company,  A-26439 
(Sept.  18,  1952) 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from 
the  U.S.  to  a  station  overseas,  and  who  is 
thereafter  separated  from  the  service 
overseas  for  reasons  which  are  beyond 
the  control  of  the  individual  and  are  ac- 
ceptable to  the  employing  department  or 
agency,  is  entitled  to  travel  at  Govt,  ex- 
pense to  his  place  of  residence  in  the  U.S. 
without  regard  to  the  length  of  his  over- 
seas service. 

A  Govt,  employee  who  has  been  ap- 
pointed in  the  U.S.  for  employment  over- 
seas, or  who  has  been  transferred  from  the 
U.S.  to  a  station  overseas,  and  who  has 
served  overseas  for  at  least  the  minimum 
period  prescribed  in  advance  by  the  head 
of  the  employing  department  or  agency 
(which  period  cannot  be  fixed  at  less  than 
one  year  or  more  than  three  years),  is  en- 
titled, upon  being  separated  from  the  serv- 
ice overseas,  to  travel  at  Govt,  expense  to 
his  place  of  residence  in  the  U.S.,  irre- 
spective of  whether  the  separation  was  for 
the  Govt's,  convenience  or  his  convenience 
and  irrespective  of  how  much  longer,  if 
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any,  he  may  have  served  overseas  beyond 
the  minimum  period. 

Expenses  of  Return  Travel  Upon  Separa- 
tion From  the  Service  Overseas,  M-36140 
(Sept  30,  1952) 

The  Superintendent  of  an  Indian 
Agency  is  without  authority  to  insert  in 
an  advertisement  of  lands  for  lease  for  ag- 
ricultural purposes  a  provision  permitting 
the  present  lessee  to  meet  the  highest  bid. 
Mrs.  E.  E.  Hansen  and  Mr.  Orie  E.  Dosdall, 
IA-111  (Feb.  10, 1954) 

An  amendment  of  a  regulation  governing 
the  issuance  of  future  interest  oil  and  gas 
leases  will  not  be  applied  retroactively  to 
the  detriment  of  one  whose  application 
was  filed  before  the  effective  date  of  the 
amendment  and  to  whom  a  lease  was 
thereafter  issued  without  a  requirement 
that  he  comply  with  the  amended  regu- 
lation. 

An  oil  and  gas  lease  cannot  be  canceled 
where  the  lease  was  issued  to  the  first 
qualified  applicant  who  submitted  a  prop- 
er application  therefor,  and  where  the  is- 
suance of  the  lease  was  not  in  violation  of 
any  statutory  or  regulatory  provision. 
S.  J.  Hooper,  Humble  Oil  and  Refining  Co., 
BLM-A  022727,  31684,  A-26861  (Mar.  12, 
1954) 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be  re- 
stricted to  veterans  when  veteran  eligibles 
are  available,  applies  only  to  the  competi- 
tive civil  service.  The  restriction  in  no  way 
affects  the  superior  appointment  prefer- 
ence of  an  Indian  of  l/4th  or  more  of  In- 
dian ancestry  in  the  Bureau  of  Indian 
Affairs,  as  prescribed  by  regulations  of  the 
CSC  under  Sch.  A  governing  the  noncom- 
petitive service.  A  nonveteran  Indian  of 
l/4th  or  more  of  Indian  ancestry  has  a 
superior  appointment  preference  over  a 
non-Indian  veteran  for  excepted  appoint- 
ment to  the  positions  enumerated  in  sec. 
3  of  the  Veterans'  Preference  Act  of  1944, 
as  amended. 

Appointment  of  Indians  to  Restrictive 
Positions,  M-36205  (June  4,  1954) 
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Sec.  10  of  the  act  of  May  14,  1898  (48 
U.S.C.  461),  contemplates  and  the  regula- 
tions clearly  imply  that  a  homesite  or  head- 
quarters site  under  the  first  proviso  must 
actually  have  been  used  by  the  applicant 
for  residential  purposes  in  connection  with 
the  trade  or  manufacture  in  which  he  is 
engaged  or  employed. 
Homestead  or  Headquarters   Site   Under 
the  First  Proviso  to  Sec.  10  of  the  Act  of 
May  Vh  1898,  as  Amended  U8  U.S.C.  461), 
(June  23,  1954) 

The  regulations  in  25  CFR,  Part  241, 
governing  the  sale  of  allotted  lands,  do 
not  recognize  the  right  of  Indian  bidders 
who  are  members  of  the  seller's  tribe  to 
meet  the  high  bid  of  any  non-Indian  bidder 
at  the  sale  of  an  allotment. 

While  it  has  been  the  practice  occasional- 
ly to  include  such  a  stipulation  in  the  ad- 
vertisement of  the  sale  of  an  allotment 
when  the  allottee  has  insisted  upon  its 
inclusion,  the  Commissioner  of  Indian 
Affairs  exercised  a  sound  discretion  in  ap- 
proving the  sale  of  the  allotment  to  the 
highest  bidder,  since  the  allottee  prior  to 
the  advertisement  of  the  sale  had  express- 
ly agreed  to  the  sale  of  the  allotment  to  the 
highest  bidder,  and  did  not  change  her 
mind  until  long  after  the  sale  had  been 
advertised. 

Victor  Bowman,  Allotment  of  Elizabeth 
Flood  Last  Horse,  Oglala  Sioux  Allottee 
No.  2054,  IA-135  (July  22, 1954) 

Under  the  Department's  regulations  in 
effect  on  May  4,  1951,  the  offeror  of  a  non- 
competitive oil  and  gas  lease  was  per- 
mitted to  compute  and  pay  the  first  year's 
rental  of  50  cents  per  acre  or  fraction  there- 
of on  the  basis  of  the  correct  acreage  for 
each  legal  subdivision  where  the  area  is 
known  and  on  the  basis  of  40  acres  for 
each  legal  subdivision  where  the  area  is 
not  known. 

An  oil  and  gas  lease  offer  accompanied  by 
a  rental  payment  computed  on  this  basis 
was  a  valid  offer  entitling  the  offeror  to 
priority  as  of  the  time  of  filing  despite  the 
fact  that  the  rental  was  actually  deficient 
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on  the  basis  of  the  correct  acreage  in  the 
lease  offer. 

Paul  Orafe,  Salvor  F.  Holbcck,  Montana 
02313,  03502,  A-26750  (Aug.  17, 1954) 

The  Superintendent's  action  disapprov- 
ing an  application  to  exchange  certain 
lands  between  two  competent  Indians 
which  conforms  to  departmental  policy  for 
the  issuance  of  patents-in-fee  to  competent 
Indians  for  all  of  their  lands  will  not  be 
disturbed  on  appeal. 

Dolly  C.  Akers,  Indian  Office  File  15487- 
52, 1 A-128  (Sept.  1,1954) 

Boundaries:  International  Law.  Tra- 
ditionally 3  geographical  miles  is  the  limit 
commonly  accepted  under  the  law  of  Na- 
tions of  a  country's  jurisdiction  over  the 
marginal  sea.  Any  right  that  may  exist  to 
extend  that  dominion  to  a  greater  distance 
is  a  national  right  and  it  cannot  be  exer- 
cised by  a  State  of  the  nation. 

State  of  Louisiana,  boundary.  The  south 
boundary  of  the  State  of  Louisiana  prior 
to  the  date  of  the  Submerged  Lands  Act  of 
May  22,  1953  (67  Stat.  29;  43  U.S.C.  1301- 
1315),  was  the  low  water  mark  of  the  Gulf 
of  Mexico  and  the  line  marking  the  division 
of  the  inland  waters  from  the  open  sea. 
The  Submerged  Lands  Act  had  the  effect  of 
extending  that  boundary  3  geographical 
miles  into  the  Gulf  of  Mexico. 

Statutory  construction.  Section  2  of  the 
act  of  Mar.  19,  1895  (28  Stat.  672:  33 
U.S.C.  151),  authorizing  the  Secretary  of 
the  Treasury  to  designate  and  define  the 
lines  dividing  the  high  seas  from  rivers, 
harbors,  and  inland  waters  was  for  the 
purpose  of  segregating  the  areas  where 
inland  rules  of  navigation,  applicable  to 
ports,  roadsteads,  harbors  and  the  like  ap- 
ply from  areas  where  the  international 
rules  apply.  It  did  not  provide  for,  autho- 
rize, or  approve  the  establishment  of  State 
boundaries. 

Words  and  Phrases.  An  act  defining  the 
exterior  boundaries  of  a  State,  one  of  which 
is  a  water  boundary,  to  which  definition  the 
words  "including  all  islands  within  three 
leagues  of  the  coast"  does  not  thereby  ex- 
tend the  boundary  previously  described, 
three  leagues  into  the  sea ;  the  word  "in- 
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eluding"  as  there  used  having  the  same 
meaning  as  "also." 

Effect  of  Act  No.  33  of  the  State  of  Louisi- 
ana Approved  June  21,  1954,  Upon  the 
Operation  of  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7,  1953  (67  Stat.  462; 
43  U.S.C.  1331-1340),  M-36239  (Oct  1, 
1954) 

A  decision  issued  by  the  Director  of  the 
Bur.  of  Land  Management  which  simply 
promulgates  a  decision  rendered  by  the 
Secretary  on  appeal  is  not  subject  to  a 
further  appeal  to  the  Secretary. 

Where  an  applicant  for  an  electric  trans- 
mission line  right-of-way  appeals  from  a  re- 
quirement that  it  agree  to  comply  with  cer- 
tain departmental  regulations  governing 
the  issuance  of  such  rights-of-way  and  the 
appeal  is  rendered  by  an  amendment  of  the 
regulations  during  the  pendency  of  the  ap- 
peal, the  case  will  be  remanded  to  the  Bur. 
of  Land  Management  for  further  considera- 
tion of  the  appellant's  application  in  light 
of  the  revised  regulations. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
043714,  et  al.,  A-26692,  et  al.  (Oct.  20, 
1954) 

APPLICABILITY 

Legal  effect  of  Reciprocal  Trade  Agree- 
ment between   U.S.  and  Canada  on  pro- 
posed amendment  of  salmon  order. 
Memorandum  (Apr.  11,  1945) 

Criminal  prosecutions  under  15  U.S.C. 
715H. 

Letter  to  Steve  M.  King,  U.S.  Attorney, 
from  James  M.  Mclnerney  Acting  Head, 
Criminal  Division,  Department  of  Justice 
(July  18, 1945) 

Territorial  Leave  Differential  Allowance 
of  Transferred  Employees. 
Solicitor's    Opinion,    M-34085     (July    23, 
1945) 

Application  of  the  Administrative  Pro- 
cedure Bill,  S.  7,  79th  Congress,  both  in  its 
original  and  in  its  revised  version,  to  the 
proceedings  under  the  Connally  Act  con- 
cerning interstate  transportation  of  petro- 
leum products. 
Memorandum  (Aug.  13,  1945) 
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Whether  the  interests  of  the  Department 
and  the  people  of  the  U.S.  will  be  prejudiced 
by  a  free  interchange  of  information  be- 
tween H.  A.  Brassert  and  Company  and  the 
Bur.  of  Mines  staff  at  Minneapolis,  Minn., 
concerning  processes  for  the  reduction  of 
iron  ore  in  which  the  company  has  certain 
proprietary  interests. 

Solicitor's    Opinion,    M-34272      (Nov.  21, 
1945) 

Necessity  for  transfer  of  funds  in  intra- 
department  transfers  of  personal  property. 

Under  Bureau  of  the  Budget  regulations 
intradepartmental  transfers  of  surplus 
equipment  and  supplies  exceeding  $100  in 
value  may  not  be  made  without  a  transfer 
of  funds.  Property  of  less  value  and  prop- 
erty not  coming  within  the  term  "equip- 
ment and  supplies"  may  be  transferred 
from  one  bureau  to  another  without  an 
exchange  of  funds.  The  Budget  regulations 
are  not  required  by  any  statute  but  ap- 
pear to  be  dictated  as  a  matter  of  ad- 
ministrative policy. 
Memorandum  (Apr.  9,  1946) 

A  State  Explosive  Act  is  inoperative 
within  a  Park  area. 

The  NPS  has  special  requirements  for 
construction  and  use  of  explosive  maga- 
zines which  conform  with  the  latest  edi- 
tion of  the  DuPont  Blasters  Handbook. 
Memorandum  (May  10, 1946) 

Discusses  proposed  lease  to  be  used  in 
granting  a  25-year  lease  of  a  tract  of  land 
in  the  Lake  Texoma  Recreational  Area  to 
the  Boy  Scouts  of  America.  Points  that  au- 
thority cited  in  lease  limits  leasing  of 
lands  by  Secretary  to  a  period  of  not  more 
than  5  years.  Correct  authority  should  be 
cited  as  sec.  4,  act  of  Dec.  22,  1944  (58 
Stat.  887,  889),  which  authorizes  Secretary 
of  War  to  lease  lands  in  reservoir  areas  for 
such  periods  and  upon  such  terms  as  he 
may  deem  reasonable.  Also,  lease  should  be 
amended  to  stated  administration  and 
enforcement  of  lease  assigned  to  NPS  of 
the  Dept.  of  the  Interior,  and  that  the  les- 
sees will  be  required  to  comply  with  all 
Federal  laws  and  regulations  in  force  and 
which  may  hereafter  be  enacted  or  pro- 
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mulgated   for  the   administration   of  the 
reservoir  area. 

Memorandum  (May  20,  1946) 

Are  establishments  operated  on  private 
lands  within  Glacier  Park  required  to 
secure  State  licenses  to  operate  cocktail 
lounge  or  retail  liquuor  store? 

The  Secretary  has  authority  to  regulate 
sale  of  liquor  on  private  lands  within  a 
National  Park  (M-28150). 

The  State  tax  on  liquor  is  in  aid  of  police 
power  and  not  merely  regulatory,  so  that 
it  is  applicable  to  those  selling  liquor  in 
the  Park. 

Sellers  of  liquor  within  the  Park  do  not 
have  to  purchase  their  stock  from  State 
liquor  stores  as  they  are  not  "licensees." 
Sale  of  Liquor  in  Glacier  National  Park 
(July  24, 1946) 

Request  for  permission  to  trap  and  dis- 
pose of  livestock  trespassing  within  Oregon 
Pipe   Cactus  National  Monument. 

The  Park  Service  does  not  have  any  au- 
thority to  dispose  of  trespassing  domestic 
animals.  However,  if  the  person  wishing 
to  trap  and  dispose  of  trespassing  animals 
can  give  assurance  that  he  is  authorized 
to  carry  out  his  wish  under  State  law  he 
may  be  given  permission  to  enter  the  mon- 
ument lands. 
Memorandum  (July  31, 1946) 

Upon  petition  of  permit  holders  of  11 
trap  sites  in  Southeastern  Alaska,  the  Sec- 
retary requested  evidence  submitted  to  him 
upon  which  he  could  make  determination  as 
to  which  of  conflicting  permit  holders  was 
entitled  to  occupy  each  of  these  sites  during 
1946  fishing  season.  The  parties  involved 
entered  into  agreement  among  themselves 
making  it  unnecessary  for  the  Secretary 
to  take  action  this  year. 
Klawock  Coop.  Assn.,  Native  Village  of 
Kake,  and  Hydaburg  Coop.  Assn.  v.  Libby, 
McNeill  &  Libby,  et  al.  (July  31,  1946) 

The  relatively  small  requirements  of  the 
Service,  compared  with  the  overall  service 
to  be  supplied  from  the  electric  service 
line  extension  by  the  Pacific  Gas  and 
Electric  Co.,  including  the  right-of-way  to 


1002 

REGULATIONS— Continued 

APPLICABILITY— Continued 
be  granted  across  park  areas,  does  not 
justify  requesting  special  rates  to  the 
Govt.  As  it  is  apparent  that  this  service 
will  secure  little  benefit  by  the  installation 
of  the  power  line  and  the  electric  energy 
purchased  will  be  at  the  regular  commer- 
cial rate,  a  charge  of  $5  a  year  per  mile 
or  fraction  thereof  should  be  made  in 
accordance  with  normal  Departmental 
requirements. 
Memorandum  (Aug.  26,  1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature  on 
antistrike  affidavit,  prescribed  by  depart- 
mental regulation,  does  not  nullify  effect  of 
affidavit  and  does  not  preclude  payment 
of  employee's  salary  from  funds  appropri- 
ated by  act. 

Solicitor's  Opinion,  M-34704  (Sept.  30, 
1946) 

Aircraft  landings. 

Regulation  of  private  lands  in  National 
Parks  over  which  the  U.S.  has  exclusive 
jurisdiction. 
Memorandum  (Feb.  14,  1947) 

Application  for  Preference  Oil  and  Gas 
Lease  Denied. 

In  accordance  with  departmental  regula- 
tions, application  for  preference  right  oil 
and  gas  lease  on  land  within  one  mile  of  a 
naval  petroleum  reserve  will  be  rejected 
where  issuance  of  a  lease  would  threaten 
drainage  to  the  reserve  through  known 
productive  horizons.  The  regulations  are 
a  valid  exercise  of  the  Secretary's  discre- 
tion in  issuing  leases.  Applicant  for  a  pref- 
erence-right lease  has  no  absolute  right 
to  issuance  of  a  lease. 

Helen  F.  Carlile,  Trustee  of  Estate  of 
Louise  L.  Leuholtz,  Deceased,  Sacramento 
0S6228,  019285  "JV",  A-24201  (Feb.  19, 
1947) 

Sec.  7  of  the  Ute  Indian  jurisdictional 
act  of  June  28,  1938  (52  Stat.  1209),  is 
amendatory  and  attorneys  acting  pursuant 
to  that  statute  have  the  right  of  access  to 
departmental  records.  Affidavits  stating 
the  true  consideration  for  assignments  of 
oil  and  gas  leases  made  confidential  bv  de- 
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partmental  regulation  cannot  be  excepted 
from  the  application  of  the  jurisdictional 
act. 

Right  of  Access  to  Departmental  Records 
Pursuant  to  Ute  Indians  Jurisdictional 
Act,  M^34990  (Aug.  29, 1947) 

Asserted  denials  by  a  testator  that  he 
had  made  a  will  might  have  been  prompted 
by  a  strong  desire  on  his  part  to  protect 
his  right  of  privacy  concerning  a  matter 
which  was  strictly  his  own  affair,  and  he 
was  fully  justified  in  refusing  to  discuss 
his  will  or  to  deny  or  affirm  its  existence 
as  he  saw  fit.  Notwithstanding  any  state- 
ments by  the  testator,  the  record  shows 
that  he  made  his  will,  which  instrument 
wits  never  destroyed  or  revoked. 

The  will  is  not  unnatural.  The  whole 
point  of  making  a  will  is  to  exclude  the 
heirs-at-law  from  sharing  in  the  estate  or 
to  change  the  proportions  which  they  could 
otherwise  receive  under  the  law  of  descent 
and  distribution.  However,  the  disinher- 
ited heirs  are  not  closely  related  to  the 
testator,  neither  is  there  any  indication 
that  they  were  the  natural  objects  of  the 
testator's  bounty  as  compared  with  the 
beneficiary  who  was  named  in  the  will. 
Estate  of  Harry  Anderson,  Deceased  Nez 
Perce  Allottee,  No.  1591,  Probate  28317-46, 
A-24677  (Nov.  21,  1947) 

Petitioner's  claim  of  relationship  to  the 
Indian  decedent  not  established.  The  Act- 
ing Commissioner's  finding  of  the  dece- 
dent's heir-at-law  sustained  by  the  record. 

In  accordance  with  the  probate  regula- 
tions, claims  will  not  be  considered  when 
filed  after  the  conclusion  of  the  hearing 
when  the  claimant  had  actual  notice  of  the 
hearing,  neither  will  claims  for  care  be 
given  favorable  consideration  as  charges 
against  the  estate  unless  clear  and  con- 
vincing proof  is  offered  showing  that  the 
care  was  given  on  a  promise  of  compensa- 
tion and  that  compensation  was  expected. 
Estate  of  Rides  The  Spotted  Horse,  Pro- 
bate 12356-^6,  A-25201  (Sept.  28,  1948) 

Sec.  28.6  of  the  labor  standard  regula- 
tions, approved  July  12,  1948,  provides  that 
concessioners  would  comply  with  the  State 
labor  laws  of  the  State  in  which  they  were 
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situated  unless  those  standards  are  lower 
than  those  established  by  sees.  28.4  and 
28.5. 

The  opposition's  contentions  that  this 
confers  legislative  power  on  the  State  is 
not  true.  The  Department  has  the  right  to 
establish  fair  working  conditions.  In  order 
to  assure  equality  of  treatment  the  State 
laws  are  followed  in  cases  where  an  em- 
ployee would  enjoy  a  higher  standard 
working  outside  the  park,  but  in  the  same 
State,  than  he  would  if  he  worked  for  a 
concessioner  in  the  park. 
Labor  Standard  Regulations  (May  27, 
1949) 

As  the  Interior  Department  does  not 
operate  any  of  the  businesses  mentioned 
in  the  antidiscrimination  laws  enacted  by 
the  D.C.  Legislative  Assembly  in  1872  and 
1873,  those  laws  could  have  no  applicability 
to  the  personnel  of  the  Dept. 

Persons  who  conduct  on  park  lands  in  the 
D.C,  under  concession  contracts  with  this 
Department,  businesses  of  the  types  men- 
tioned in  the  1872  and  1873  antidiscrimina- 
tion laws  of  the  D.C.  Legislative  Assembly 
are  subject  to  a  fine  or  imprisonment,  or 
both,  and  to  the  forfeiture  of  their  right  to 
do  business  on  the  park  lands  if  they  dis- 
criminate against  any  customer  or  would- 
be  customer  on  the  basis  of  race,  color, 
creed,  or  national  origin. 
District  of  Columbia  Antidiscrimination 
Laws,  M-36026  (Feb.  13,  1950) 

The  U.S.  seeks  a  declaratory  judgment 
decreeing  that  the  Federal  Govt,  has  exclu- 
sive police  jurisdiction  over  privately 
owned  lands  located  in  Kings  Canyon  Na- 
tional Park  and  a  writ  of  injunction  re- 
straining sale  of  liquor  upon  such  private 
property  without  a  Federal  permit. 

The  establishment,  selling  liquor  on  pri- 
vately owned  land  in  Kings  Canyon  Natl. 
Park  does  so  on  an  on-sale  license  obtained 
from  the  Calif.  State  Board  of  Equaliza- 
tion. Their  application  for  a  Federal  permit 
was  refused. 

After  the  park  was  set  up  with  lands 
owned  by  the  defendants  within  its  bound- 
aries, Calif,  ceded  to  the  U.S.  "exclusive 
jurisdiction — over  and  within  all  of  the 


REGULATIONS— Continued 

APPLICABILITY— Continued 
territory  which  is  now — included  in  those 
several  tracts  of  land  in  the  State  of  Calif, 
set  aside — for  park  purposes  by  the  U.S.  as 
Kings  Canyon  National  Park." 

On  Apr.  21,  1945,  the  Secretary  of  the 
Interior  accepted  this  exclusive  jurisdic- 
tion and  assumed  "police  jurisdiction  over 
the  said  park." 

The  Government  urges  that  exclusive  po- 
lice jurisdiction  of  the  U.S.  over  all  lands 
within  the  boundaries  of  the  Park,  both 
publicly  and  privately  owned,  is  estab- 
lished by  the  agreement  between  the  U.S. 
and  Calif. 

Defendants  contend  that  Calif,  cannot 
cede  and  U.S.  cannot  accept  exclusive  juris- 
diction over  lands  to  which  the  U.S.  has  no 
title. 

It  has  been  held  that  where  "necessary 
in  order  to  secure  the  benefits  intended  to 
be  derived"  from  Federal  lands,  acceptance 
of  exclusive  police  jurisdiction  by  the  U.S. 
may  be  extended  to  privately  owned  land. 
This  would  seem  to  be  such  a  case. 

The  U.S.  had  authority  to  and  did  accept 
cession  of  exclusive  police  jurisdiction  over 
the  privately  owned  lands  in  controversy 
and  is  entitled  to  judgment  so  decreeing. 

As  for  the  injunction  restraining  defend- 
ants from  liquor  at  "The  Lodge"  without  a 
Federal  permit.  There  are  criminal  sanc- 
tions in  the  Park  Service  regulations  which 
are  adequate  to  this  situation. 

Prayer  for  injunction  denied. 
United  States  District  Court  for  the  South- 
ern District  of  California  (June  22,  1950) 

The  execution  by  an  employee  of  an  as- 
signment to  the  U.S.  of  all  rights  in  an 
invention  precludes  the  Department  from 
later  authorizing  the  employee,  on  his  own 
behalf,  to  file  abroad  on  the  invention, 
notwithstanding  the  fact  that  the  Govt, 
decides  not  to  exercise  the  foreign  patent 
rights. 

Waiver  of  Foreign  Rights  in  Invention,  P- 
87  (July  19, 1950) 

In  view  of  the  statutory  provisions  pro- 
hibiting the  payment  to  a  Govt.  Employee 
of  compensation  in  excess  of  his  salary, 
the  Department  would  not  be  warranted  in 
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furnishing  subsistence  to  its  personnel 
without  clearance  in  advance  from  the 
Comptroller  General. 

Rates  for  Furnishing  Subsistence  in  Kind, 
M-36058  (Nov.  3, 1950) 

Regulations  Prescribing  Sales  Procedure 
for  Indian  Lumber  Enterprises— 25  CFR 
64  Applicable  to  all  Reservations  (other 
than  Red  Lake  and  Menominee) — Reserva- 
tions of  Organized  and  Unorganized  Tribes. 

The  act  of  June  24,  1940  (54  Stat.  504), 
is  applicable  to  Indian  lumber  enterprises 
on  all  reservations  other  than  Red  Lake 
and  Menominee. 

The  application  of  regulations  (25  CFR 
64),  promulgated  under  the  act  of  June  24, 
1940  (54  Stat.  504),  is  not  restricted  to  the 
reservations  of  unorganized  tribes. 
Applicability  of  25  CFR  64  to  the  Proposed 
Plan  of  Operation  of  the  Fort  Apache  Saw- 
mill Enterprise  (Jan.  10,  1951) 

The  amendment  of  June  17,  1952  to  43 
CFR  192.42(d),  which  requires  at  least  640 
acres  for  a  noncompetitive  oil  and  gas  lease 
application,  cannot  be  applied  retroac- 
tively. 

Memorandum,  Wyoming  016036,  016037 
(Oct.  3,  1952) 

An  application  for  a  potassium  prospect- 
ing permit,  filed  before  cancellation  of  a 
previous  permit  covering  the  same  land 
is  noted  on  the  records  of  the  District 
Land  Office,  will  be  rejected  even  though 
the  previous  permit  had  already  expired 
at  the  time  of  filing. 

Gladys  Cossitt,  Neiv  Mexico  0369,  A-2661T 
(Apr.  20,  1953) 

A  five-acre  Alaska  homesite  may  not  be 
located  within  80  rods  of  navigable  water 
if  either  of  its  side  lines  projected  would 
reach  the  shore  line  within  80  rods  of  the 
side  line  or  side  lines  projected  of  another 
entry,  made  under  the  act  of  May  14,  1898, 
within  80  rods  of  navigable  water. 

The  regulation  adopted  by  the  Depart- 
ment providing  that  shore  space  reserves 
shall  be  80  rods  in  depth  is  valid. 
Richard  W.  Freer,  Anchorage  021Jt30,  A- 
26746  (Aug.  19, 1953) 
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Reopening  of  Indian  Heirship  Proceed- 
ings. 

A  petition  for  reopening  an  Indian  heir- 
ship proceeding  filed  more  than  12  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent  must  be  denied 
on  the  ground  it  was  not  submitted  within 
the  period  of  time  prescribed  in  the  De- 
partment regulations. 
Estate  of  Lcighton  Salakike  (Clayton 
Bobb),  Quinaielt  Allottee  No.  3S8,  Probate 
9083-5 h,  IA-134  (Sept.  29,  1954) 

In  the  absence  of  a  clear  showing  of  a 
legislative  intent  to  effect  existing  rights 
and  obligations,  an  amendment  requiring 
the  insertion  of  a  reverter  clause  in  con- 
veyances of  small  tracts  to  Interior  De- 
partment employees  in  Alaska  will  not  be 
construed  to  apply  to  patents  issued  pur- 
suant to  leases  giving  the  holder  an  option 
to  purchase  in  effect  at  the  time  the  amend- 
ment is  enacted. 

Where  two  laws  are  enacted  four  days 
apart  providing  for  the  classification  of 
lands  in  Alaska  for  certain  purposes,  the 
first  of  which  specifically  states  that  the 
classification  shall  segregate  the  land  from 
other  forms  of  disposal  and  the  second 
<>f  which  is  silent  on  the  point,  it  is  doubt- 
ful, in  the  absence  of  a  regulation  so  pro- 
viding, that  classification  pursuant  to  the 
second  law  will  have  such  a  segregative 
effect. 

A  regulation  providing  that  classifica- 
tion in  Alaska  under  a  law  authorizing 
such  classification  wTill  segregate  the  lands 
from  other  forms  of  disposal  would  not 
necessarily  be  ineffective. 

Small  Tract  Act — Effect  of  Amendment  on 
Existing  Leases — Effect  of  Classification  in 
Alaska  (Oct.  4,  1954) 

INTERPRETATION 

The  proper  interpretation  of  sec.  2.23  of 
the  General  Regulations  relating  to  dis- 
orderly conduct. 
Memorandum  (Mar.  13, 1945) 

Livestock  trespassing  on  Government 
lands  in  Carlsbad  Caverns  National  Park — 
Opinion  as  to  whether  the  laws  of  the 
State  of  New  Mexico,  which  exempt  the 


1005 


REGULATIONS— Continued 

INTERPRETATION— Continued 

owner  of  livestock  from  liability  when 
such  livestock  trespass  on  unfenced  lands, 
would  be  a  factor  in  enforcing  the  regula- 
tions of  the  Secretary  of  the  Interior  gov- 
erning grazing  on  the  Park  lands. 
Memorandum  (June  2, 1945) 

A  petition  for  the  reopening  of  a  de- 
ceased Indian's  estate  will  not  be  granted 
when  it  is  filed  after  the  expiration  of  the 
period  of  limitations  prescribed  by  the  de- 
partment regulations. 

In  the  absence  of  an  exception  in  favor 
of  minors,  they  are  barred  by  the  period 
of  limitations  fixed  by  the  regulations,  the 
same  as  adults. 

Estate  of  Belle  Cozad,  Deceased  Kiowa  Al- 
lottee No.  991,  A-25428  (May  2,  1949) 

There  is  disagreement  between  members 
of  the  field  staff  and  the  regional  office. 
The  views  are  as  follows : 

A  veteran  with  19  or  more  months  of  mil- 
itary service  may  escape  cultivation  re- 
quirements. 

A  veteran  with  less  than  19  months  of 
military  service,  but  sufficient  service  to 
permit  him  to  meet  the  requirements  of  the 
law  as  to  improvements  and  residence,  may 
make  satisfactory  final  proof  without  a 
showing  of  cultivation. 

A  veteran  may  make  final  proof  without 
a  showing  of  cultivation  if  proof  is  timely 
filed,  even  though  the  veteran  may  have 
less  than  19  months  of  military  service. 

The  Chief  Counsel  is  unable  to  agree  with 
the  above  views.  The  regulations  require 
cultivation  of  ^oth  of  the  area  of  the  entry 
during  the  second  entry  year  where  proof 
is  submitted  during  that  year.  There  is  no 
exception. 

Cultivation  Requirements  on  Homesteads 
by  Veterans  (Oct.  28,  1949) 

What  construction  should  be  placed  on 
the  phrase  "constituting  the  violation"? 

As  the  Connally  Act  deals  with  shipment 
I  of  contraband  oil  in  interstate  commerce, 
when  would  the  act  "constituting  the  vi- 
olation" take  place? 

The  Department  of  Justice  feels  that 
Title  18,  Crimes  and  Criminal  Procedures, 
sec.  3237,  brings  all  unlawful  shipments 
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and  transportation  of  goods  in  interstate 
commerce  within  the  venue  provisions  of 
that  section. 

That  section  is  construed  to  supplement 
rather  than  supersede  the  venue  provisions 
of  the  Connally  Act.  Therefore,  the  ship- 
ment of  contraband  oil  in  interstate  com- 
merce is  a  continuous  offense  and  may  be 
prosecuted  in  any  district  from,  through 
or  into  which  such  commerce  move. 
Venue  in  Criminal  Prosecutions  Brought 
Under  the  Connally  Act   (Mar.  20,  1950) 

A  restrictive  administrative  regulation 
governing  members  of  the  public  will  not 
be  construed  as  applicable  to  the  U.S.  un- 
less the  language  of  the  regulation  ex- 
pressly evidences  an  intention  that  the 
restriction  shall  apply  to  the  Govt. 

The  U.S.  is  not  bound  by  a  time  limita- 
tion in  the  Indian  probate  regulations 
regarding  the  filing  of  claims  against  re- 
stricted Indian  estates,  since  the  provi- 
sions imposing  the  limitation  do  not 
specifically  mention  claims  of  the  U.S.  as 
being  subject  to  the  limitation. 
Time  Limitation  on  Filing  Claims  of  the 
United  States  Against  Restricted  Indian 
Estates,  M-36066  (Feb.  6,  1951) 

Where  the  Bur.  of  Land  Management 
has  not  interpreted  as  mandatory  the  re- 
quirement that  applicants  for  oil  and  gas 
leases  on  acquired  lands  submit  with  their 
applications  the  detailed  statement  of 
other  interests  required  by  regulation  (43 
CFR  200.5),  and  the  Department  holds 
that  compliance  with  the  regulation  is 
mandatory,  a  period  of  time  may  be  al- 
lowed for  the  correction  of  applications 
defective  only  in  this  respect,  without  loss 
of  priority,  in  order  to  prevent  unfairness 
to  applicants  who  relied  on  the  Bureau's 
interpretation  of  the  regulation. 
8.  J.  Hooper,  BLM-A  026734,  A-26976,  A~ 
26996  (Supp.)  (Oct.  28, 1954) 
VALIDITY 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the  fur- 
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ther  expenditure  of  time  and  money  in  an 
effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to 
determine  the  validity  of  mining  claims  is 
not  affected  by  the  institution  of  proceed- 
ings by  the  U.S.  to  condemn  the  interests 
of  the  mineral  claimants,  or  by  the  assump- 
tion of  jurisdiction  over  the  land  by  the 
Navy  Department. 

United  States  v.  Minnilee  Baiter,  et  ah,  Sac- 
ramento 2071420  "N"  and  others,  A-25434 
(Oct.  14, 1948) 

As  only  "valuable  mineral  deposits"  may 
be  located  under  the  mining  laws  of  the 
U.S.,  no  mining  claim  is  valid  until  there 
has  been  a  discovery  of  minerals  within 
the  limits  of  the  claim  which  would  justify 
a  person  of  ordinary  prudence  in  the  fur- 
ther expenditure  of  time  and  money  in  an 
effort  to  develop  a  paying  mine. 

The  authority  of  this  Department  to  de- 
termine the  validity  of  mining  claims  is  not 
affected  by  the  institution  of  proceedings 
by  the  U.S.  to  condemn  the  interests  of  the 
mineral  claimants,  or  by  the  assumption  of 
jurisdiction  over  the  land  by  another  De- 
partment. 

United  States  v.  Mr.  and  Mrs.  Henry  H. 
Walther,  Sacramento  1829852  "N",  A- 
24695  (Oct.  25,  1948) 

An  appeal  from  the  rejection  of  an  ap- 
plication to  contest  a  reclamation  home- 
stead entry  must  be  dismissed  when,  pend- 
ing the  disposition  of  the  appeal,  the  entry- 
man  relinquishes  his  interest  in  the  entry. 

An  application  to  contest  will  not  be 
allowed  when  a  matter  affecting  the  valid- 
ity of  the  homestead  entry  is  alleged  and 
that  matter  is  shown  by  the  records  of  the 
Bur.  of  Land  Management  to  be  without 
any  foundation. 

Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Blackfoot  054233,  Contest  No.  4120,  A- 
25130  (Feb.  23, 1949) 

An  offer  for  a  noncompetitive  oil  and  gas 
lease  embracing  2591.11  acres  must  be  re- 
jected where  the  smallest  legal  subdivision 
involved  contains  40  acres. 

The  rule  of  approximation  applies  to  ap- 
plications for  noncompetitive  oil  and  gas 
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leases  only  where  elimination  of  the  small- 
est legal  subdivision  involved  would  result 
in  a  deficiency  of  area  under  2560  acres 
greater  than  the  excess  over  2560  acres  re- 
sulting from  inclusion  of  such  subdivision. 

A  regulation  of  the  Department  requir- 
ing that  an  offer  for  a  noncompetitive  oil 
and  gas  lease  be  rejected  where  it  lists 
more  than  2560  acres  and  the  rule  of  ap- 
proximation does  not  apply,  and  providing 
that  the  applicant  will  have  no  priority 
over  intervening  offers  when  he  subse- 
quently files  an  offer  which  does  not  violate 
the  acreage  limitation,  is  valid. 

When  public  lands  are  determined  to  be 
available  for  noncompetitive  oil  and  gas 
leasing,  the  person  presenting  the  first  ac- 
ceptable application  must  be  awarded  the 
lease. 

J.  L.  Dugan,  Uotcard  E.  Young,  Mary  W. 
Young,  Rachael  S.  Preston,  Utah  07631, 
07643,  07645,  A-26774  (Sept.  1,  1954) 

WAIVER 

An  amendment  of  an  application  for  a 
noncompetitive  oil  and  gas  lease  to  sub- 
stitute  one  tract  of  land  for  another  is  not 
proscribed  by  statute  or  regulation. 

In  a  proper  case  the  Secretary  (or  his 
gate)   may  avoid  an  unfair  result  by 
waiving    an    administrative    requirement 
whi.h  is  not  prescribed  by  statute  or  regu- 
lation. 

David  Posnick,  BLM-A  02460,  A-26509 
(Dec.  10,  1952) 

REORGANIZATION    PLANS 

Discusses  transfer  of  Eastman  Hotel 
Annex  property  to  Department  by  War 
Dept.  for  addition  to  Hot  Springs  National 
Park.  It  is  believed  that  special  legisla- 
tion will  be  required  to  authorize  this 
transfer.  The  Surplus  Property  Act  of  1944 
does  not  authorize  the  transfre  of  prop- 
erty from  one  Govt,  agency  to  another 
without  reimbursement,  unless  a  free  trans- 
fer is  "authorized  by  law."  The  transfer 
of  administrative  jurisdiction  from  War 
to  Interior  would  not  constitute  a  "dona- 
tion" within  contemplation  of  the  act  of 
Aug.  10,  1939,  since  title  is  already  vested 
in  U.S.  The  lands  could  not  be  acquired 
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under  a  reorganization  plan  of  the  Presi- 
dent. 
Memorandum  (Apr.  4, 1946) 

Reorganization  Plan  No.  3  of  1946  pro- 
vides, under  par.  (d)  of  sec.  403,  for  the 
abolishment  of  "all  registers  of  the  district 
land  offices."  In  connection  therewith, 
there  is  for  consideration  herein  the  status 
of  positions  of  acting  registers  and  the 
efficacy  of  the  present  bonds  of  these  two 
classes  of  officers  in  the  event  that  no  con- 
current resolution  is  passed  by  Congress 
expressing  disfavor  with  the  plan.  .  .  . 
Memorandum  (June  14, 1946) 

Consolidation  of  certain  financial  oper- 
ations under  the  authority  of  the  Reorgani- 
zation Act  of  1945 — provide  for  pooling  of 
power  revenues  and  assignment  for  re- 
payment purposes  to  such  pool  of  power 
revenues  of  irrigation  costs  on  individual 
projects. 
Memorandum  (Nov.  12, 1946) 

Land  acquired  pursuant  to  sec.  5  of  the 
Indian  Reorganization  Act  and  held  in 
trust  for  Indians  is  not  subject  to  oil  and 
gas  leasing  under  the  Mineral  Leasing  Act. 
Such  land  may  be  leased  only  under  the 
terms  of  the  act  of  May  11,  1938,  and  by 
authority  of  the  Tribal  council  or  other 
,  authorized  spokesmen  for  the  Indians,  with 
the  approval  of  the  Secretary  of  the 
Interior. 

Carroll    S.    McGhee,    Great   Falls    087371 
"N",  A-25778  (Nov.  7, 1949) 

Reorganization  Plan  No.  3  of  1950  does 
not  empower  the  Secretary  to  make  pro- 
vision respecting  the  matter  of  temporary 
succession  of  the  office  of  Secretary  of  the 
Interior  in  case  of  the  death,  resignation, 
absence,  or  sickness  of  the  Secretary. 

In  the  absence  of  a  Presidential  directive 
to  the  contrary,  the  Under  Secretary,  if 
present,  would  temporarily  succeed  to  the 
duties  of  the  Secretary  in  the  event  of  the 
latter's  death,  resignation,  absence,  or 
sickness. 

The  President  has  the  power  to  deter- 
mine the  order  in  which  officers  of  the 
Department  shall  succeed  temporarily  to 
the  duties  of  the  Secretary  in  the  event  of 
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the  latter's  death,  resignation,  absence,  or 
sickness,  but  the  President's  choice  is 
limited  to  those  officers  of  the  Department 
who  are  appointed  by  the  President,  with 
the  advice  and  consent  of  the  Senate. 

As  the  Administrative  Assistant  Secre- 
tary is  not  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate, 
he  cannot  be  designated  by  the  President 
to  function  temporarily  as  Acting  Secre- 
tary of  the  Interior. 

Acting  Secretary  of  the  Interior,  M-36039 
(June  14,  1950) 

The  Secretary  of  the  Interior  may  au- 
thorize another  officer  of  the  Department 
to  perform  the  functions  of  the  Secretary 
as  Chairman  of  the  Migratory  Bird  Con- 
servation Commission. 
Migratory  Bird  Conservation  Commission, 
M-36214  (Mar.  20,  1954) 

The  function  of  issuing  regulations  pur- 
suant to  sec.  3  of  the  act  of  Aug.  25,  1916 
(39  Stat.  535),  may  be  delegated  pursuant 
to  Reorganization  Plan  No.  3  of  1950. 

The  Secretary  of  the  Interior  may  dele- 
gate to  a  superintendent  of  a  park  area  the 
function  of  signing  and  promulgating  sub- 
sidiary regulations  applying  to  the  area  un- 
der his  jurisdiction. 

Delegation  of  Authority  of  Field  Officials 
of  National  Park  Service  to  Issue  Regula- 
tions, M-36206  (May  7, 1954) 

RES  JUDICATA 

Appellant  filed  application  for  certiorari 
concerning  petition  filed  Sept.  19,  1945, 
praying  reconsideration  of  application  of 
Oct.  21,  1944,  for  reinstatement  of  canceled 
entry.  In  this  case,  the  three  decisions  of 
the  Secretary  have  made  final  and  consist- 
ently adverse  determination  of  Evans' 
claims  to  this  entry.  The  issues  of  Evans' 
bad  faith,  lack  of  residence  and  forfeiture 
of  all  right  to  the  land  are  therefore  res 
judicata.  The  entry  has  been  canceled  and 
the  case  closed.  It  will  not  be  reopened 
and  no  further  applications,  motions  or  re- 
quests regarding  it  will  be  entertained  by 
either  the  Department  or  the  Bur.  of  Land 
Management. 

Donald  E.  Evans,  Cheyenne  0550^1  "C", 
A-21120  (Feb.  14,1947) 
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RIGHTS-OF-WAY 

(See  also,  Indian  Lands,  Outer  Conti- 
nental Shelf  Lands  Act,  Reclamation 
Lands) 

GENERALLY 

Whether  the  owner  of  land  may  be  re- 
strained from  using  an  access  road  to  and 
from  his  property  to  a  Government  park- 
way motor  road  where  no  other  access  is 
available. 
Memorandum  (Aug.  5,  1943) 

How  the  United  States  may  effect  the 
removal  of  its  property  and  terminate  the 
lease  and  licenses. 

Lease-hold  rights  acquired  by  The  Gird- 
ler  Corporation  from  the  Missouri  Pacific 
Railroad  Co.  and  assigned  to  the  United 
States. 
Memorandum  (Sept.  24,  1943) 

Payment  or  right-of-way  rental  required. 

Affirmed. 

Hoyt     Chamberlain,      Trustee,      Phoenix 
'F",  A-23689  (Oct.  9,  1943) 


Applications  for  grants  of  rights-of-way 
rejected  and  relinquishments  of  easements 
required.  Affirmed. 

Joseph  Wittman,  Arizona  Water  Conserva- 
tion District,  Phoenix  06561,  011610,  011611, 
061822,  061823,  067370  "F",  A-23859  (June 
23,  1944) 

Effect  of  Abandonment  of  Railroad 
Right-of-Way  Upon  Interests  of  United 
States. 

Solicitor's  Opinion,  M-33845  (Feb.  3,  1945) 

Rights-of-Way  Across  Restricted  In- 
dian Lands. 

Memorandum  (May  14, 1945) 

Extent  of  control  which  the  NPS  might 
exercise  over  the  installation  of  power 
transmission  lines  along  State  highways 
where  they  cross  the  Natchez  Trace  Park- 
way in  Mississippi. 

Memorandum  (Oct.  22,  1945) 

Interpretation  of  the  effect  of  the  Ex- 
ecutive order  of  Apr.  17,  1926,  withdraw- 
ing public  lands  containing  springs  or  wa- 
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GENERALLY— Continued 

ter  holes  for  public  use.  Could  it  be  con- 
strued to  deny  access  to  persons  seeking  to 
obtain  private  water  rights  to  any  source 
of  water  supply  adequate  for  more  than 
one  family? 
Memorandum  (Nov.  13, 1945) 

Where  a  parcel  of  land  is  acquired  and  is 
surrounded  by  lands  in  other  ownership, 
or  a  conveyance  leaves  the  grantor  with  a 
parcel  similarly  cut  off  from  a  public  way, 
there  arises  a  way  of  necessity. 

This  arises  only  against  a  tract  of  land 
which  at  some  time  was  in  common  owner- 
ship with  the  lands  which  lack  a  means  of 
access. 

There  are  no  Federal  laws  concerning 
ways  of  necessity  and  any  rights  of  ease- 
ment must  originate  under  the  Colorado 
State  law. 

Sec.  14,  Art.  2  of  the  State  Constitution 
states  that  private  property  cannot  be 
taken  except  by  consent  of  the  owner  ex- 
cept for  private  ways  of  necessity. 

Although  sec.  15  of  Art.  2  of  the  State 
Constitution  states  that  private  property 
cannot  be  taken  without  compensation  to 
the  owner. 

The  court  differentiates  between  ways  of 
necessity  for  physical  access  except  for 
reservoirs,  etc.,  used  for  agriculture  and 
mining  purposes. 

A  way  of  necessity  is  a  common  law  ease- 
ment and  not  within  the  purview  of  sec. 
15,  Art.  2. 

Access  to  Federal  Land  in  Colorado,  which 
is  Entirely  Surrounded  by  Non-Federal 
Lands  (Feb.  14, 1946) 

Highway  right-of-way  application  re- 
jected and  case  closed  in  part;  stipula- 
tions required. 

The  Arizona  State  Highway  Department 
has  appealed  from  decision  of  the  Com- 
missioner rejecting  appellant's  request  for 
approval  of  its  map  for  an  extensive  right- 
of-way. 

A  previous  decision  required  certain 
stipulations  for  sec.  20,  but  the  State  High- 
way Department  failed  to  respond.  The  ap- 
pellant asked  the  Commissioner  to  reopen 
case  and  was  refused  and  now  again  con- 
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GENERALLY — Continued 
tends  that  it  cannot  enter  into  the  stipula- 
tions and  asks  the  Department  for  the 
right-of-way. 

Sec.  18  is  within  the  construction  area  of 
Davis  Dam  and  with  increased  activity 
there  since  the  close  of  the  war  the  area 
would  be  too  congested  to  give  the  State  a 
right-of-way. 

Decision  affirmed  without  prejudice  to 
the  State's  renewal  of  its  request  when 
the  work  on  Davis  Dam  is  completed. 
Arizona  State  Highway  Department,  Phoe- 
nix 080402  "F",  A-24177  (Mar.  25,  1946) 


Discussion  of  extent  of  control  of  Na- 
tional Park  Service  over  installation  of 
power  transmission  lines  along  State  high- 
ways where  they  cross  the  Natchez  Trace 
Parkway  in  Mississippi.  Where  construc- 
tion of  a  new  power  line  along  such  cross- 
ings is  proposed,  we  think  it  could  be  rea- 
sonably contended  that  the  overhead  line 
would  interfere  more  than  necessary  with 
the  proper  use  of  the  Parkway,  and  the 
U.S.  could  insist  that  the  line  be  placed 
underground. 
Memorandum  (July  30, 1946) 

By  deed  dated  Nov.  7, 1899,  and  recorded 
Mar.  29, 1900,  a  portion  of  the  Hanley  Tract 
was  conveyed  to  the  U.S.  by  Mr.  and  Mrs. 
Hanley.  It  provided  that  the  grantors,  their 
heirs  and  assigns  shall  enjoy  free  access  to 
and  along  the  Park  roadway  to  be  there- 
after constructed.  On  Mar.  24,  1900,  the 
Acting  Attorney  General  recognized  the 
covenants  contained  in  the  deed  as  valid 
agreements.  Therefore,  as  a  successor  in 
interest  to  the  Hanleys,  Mrs.  Morrissey  is 
entitled  to  access  to  the  roadway.  (Con- 
federate Ave.,  Vicksburg  National  Military 
Park.) 
Memorandum  (Aug.  21,  1946) 

The  relatively  small  requirements  of  the 
Service,  compared  with  the  overall  service 
to  be  supplied  from  the  electric  service  line 
extension  by  the  Pacific  Gas  and  Electric 
Co.,  including  the  right-of-way  to  be 
granted  across  park  areas,  does  not  justify 
requesting  special  rates  to  the  Govt.  As  it 
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is  apparent  that  this  Service  will  secure 
little  benefit  by  the  installation  of  the  power 
line  and  the  electric  energy  purchased  will 
be  at  the  regular  commercial  rate,  a  charge 
of  $5  a  year  per  mile  or  fraction  thereof 
should  be  made  in  accordance  with  normal 
departmental  requirements. 
Memorandum  (Aug.  26, 1946) 

Protest  against  private  exchange  under 
sec.  8  of  the  Taylor  Grazing  Act  dismissed. 

Private  exchange  found  to  be  in  the  pub- 
lic interest.  The  selected  lands  are  subject 
to  the  right-of-way  for  the  existing  county 
road. 

Mrs.  Virginia  Chambers,  Protestant  v. 
Ghauncy  B.  Oliver,  Applicant — Carson  City 
021375  "A"',  A-24390  (Sept.  18,  1946) 

Request  for  interpretation  of  the  Interi- 
or Department  Appropriation  Act,  1947, 
which  authorizes  the  use  of  Roads  and 
Trails  funds  for  the  construction  recon- 
struction, improvement,  and  maintenance 
of  "necessary  access  roads  for  development 
and  use  of  the  recreational  resources  of 
Lake  Texoma  recreational  area,  Texas  and 
Oklahoma."  Is  it  necessary  for  U.S.  to 
acquire  a  right-of-way  across  private  land 
and  to  effect  the  transfer  to  it  of  the 
county's  easement  in  the  abandoned  county 
roads  before  the  funds  can  be  expended  for 
the  construction  or  improvement  of  access 
roads  to  the  Area  ? 

Sec.  3736,  R.S.,  provides  that  no  land 
shall  be  acquired  on  account  of  U.S.  except 
under  a  law  authorizing  such  acquisition, 
and  this  applies  also  to  acquisition  of  road 
easements.  However,  it  is  not  believed  that 
the  U.S.  must  own  the  rights-of-way  in 
order  that  the  funds  in  question  may  be 
expended  on  roads  which  provide  access 
to  Lake  Texoma  Recreational  Area. 

Where  it  is  necessary  to  construct  new 
access  roads  across  private  lands,  it  would 
first  be  necessary  that  the  State  or  county 
acquire  the  necessary  rights-of-way  before 
the  Service  could  undertake  to  construct 
and  maintain  the  roads,  or  to  induce  the 
War  Department  to  acquire  the  necessary 
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rights-of-way  if  it  has  the  acquisition  au- 
thority. 
Memorandum  (Sept.  30,  1946) 

1.  Department  may  waive  appellant's  de- 
lay to  serve  copy  of  appeal  on  adverse  ap- 
plicant within  the  30  days  prescribed  by 
Rules  of  Practice. 

2.  Even-numbered  sections  within  limits 
of  railroad  grants  are  isolated  or  discon- 
nected tracts  within  meaning  of  sec.  15  of 
the  Taylor  Grazing  Act,  so  that  both  corner- 
ing and  contiguous  landholders  have  equal 
preference  right  to  secure  grazing  leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of  Taylor 
Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary  to 
satisfy  applicant  having  legal  preference 
or  whose  competing  application  would  have 
prevailed  in  view  of  other  pertinent  factors 
if  the  legal  preferences  of  persons  to  whom 
lease  was  awarded  had  not  overridden  the 
other  considerations  in  the  award  of  the 
lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
eral range  are  generally  not  settled  in  this 
Department. 

Henry  Mitchell  v.  Sawyer-Otondo  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-24380 
(Jan.  23,  1947) 

The  Solicitor's  office  has  held  that  with- 
out amendatory  legislation  the  U.S.  cannot 
acquire  fee  simple  title  from  the  State  of 
Tennessee,  but  a  perpetual  right-of-way  for 
the  proposed  parkway  only. 

Regional  Director  may  take  up  the  mat- 
ter of  securing  amendatory  legislation  with 
State  officials  if  he  thinks  it  necessary. 
Title  to  Lands  Acquired  for  Sec.  1-J-l  of 
the  Natchez  Trace  Parkway  in  Tennessee 
(May  22,  1947) 
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In  order  to  provide  speedy  service  in 
handling  issuance  of  permits  and  ease- 
ments in  right-of-way  cases,  the  responsi- 
bility for  taking  such  action  in  certain 
types  of  cases  has  been  delegated  to  the 
Managers  of  the  various  District  Land 
Offices. 
Procedure — Rights-of-Way  (June  26, 1947) 

The  act  of  May  21, 1930,  does  not  require 
the  Secretary  to  limit  the  issuance  of  oil 
and  gas  leases  to  rights-of-way  situated 
within  known  geological  structures,  in  our 
belief. 

Proposed  Oil  and  Gas  Leasing  Regulations 
on  Rights-of-Way  (Oct.  3,  1947) 

This  Department  would  not  be  war- 
ranted in  granting  a  right-of-way  to  a  city 
for  a  proposed  dike  which  would  seriously 
and  adversely  affect  the  usefulness  of  a 
Govt,  installation  on  which  substantial 
Federal  funds  have  been  expended. 
City  of  Louisville,  Ky.,  2091365  "F"\ 
A-24811    (Jan.  G,   1948) 

Power  of  Secretary  to  issue  a  revocable 
permit  for  use  of  lands  under  control  of  the 
Department  is  not  questioned.  Where  there 
is  specific  statutory  authority,  permit 
should  be  issued  pursuant  to  that  authority. 

There  is  no  legal  objection  if  the  Secre- 
tary issues  the  attached  permit  pursuant 
to  the  act  of  Feb.  15,  1901,  supra,  or  if  lie 
finds  that  its  issuance  will  benefit  the  pub- 
lic or  the  Department. 

Revocable  Permit  to  Duquesne  Light  Co. 
(Jan.  15, 1948) 

Sec.  13  of  the  act  of  June  25,  1910,  only 
authorizes  withdrawals  of  Indian  lands 
valuable  for  power  or  reservoir  sites  from 
disposition  for  any  other  purpose.  Follow- 
ing such  a  withdrawal,  it  is  still  necessary 
to  acquire  title  from  the  Indian  owners. 

Art.  VIII  of  the  agreement  of  Aug.  14, 
1899,  between  the  Crow  Tribe  and  the  U.S., 
granting  certain  irrigation  benefits  to  "per- 
sons, companies  or  corporations,"  does  not 
apply  to  the  U.S.,  because  the  sovereign 
cannot  be  regarded  as  a  "person." 

The  act  of  Feb.  5,  1948,  providing  for 
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"rights-of-way"  across  Indian  lands,  does 
not  apply  to  reservoir  sites. 
Acquisition   of   Yellowiail  Reservoir  and 
Dam  Site,  M-35093  (Mar.  28,  1949) 

Do  the  provisions  of  sec.  28  cover  any 
gas  pipeline  which  passes  over  any  Fed- 
eral public  land  no  matter  how  short  the 
distance?  See  Frances  R.  Reay,  Lessee: 
Standard  Oil  Co.  of  Calif.,  Operator,  A- 
27547  (Oct.  17,  1949). 

There  is  no  general  authority  to  create 
boards  of  arbitration  to  determine  rights 
of  the  U.S.  in  the  absence  of  statutory 
authority. 

The  Comptroller  General  has  ruled  that  a 
board  of  arbitrators  could  be  used  to  de- 
termine fair  value  of  facilities  to  be  sold. 

Decisions  of  certifying  officers  are  bind- 
ing on  the  U.S.  and  the  other  contracting 
parties.  In  view  of  that,  it  has  been  argued 
that  a  board  of  arbitration  should  be  al- 
lowed to  make  similar  determinations. 
Provisions  for  Arbitration  in  United  States 
Government  Contracts  in  Absence  of  Statu- 
tory Authority  Therefor  (Nov.  15,  1949) 

Can  this  Department  charge  timber  op- 
erators for  the  use  of  federally  constructed 
access  roads  in  the  O  and  C  area? 

The  Department  has  such  authority. 
The  1895  act  permits  the  use  of  rights-of- 
way  through  public  lands  for  tramroads  at 
a  rental  charge  of  $5  per  mile  per  year. 

The  provision  of  the  1937  O  and  C  Act 
clearly  gives  the  Secretary  authority  to 
charge  a  reasonable  fee  for  use  of  access 
roads  to  O  and  C  lands,  and  the  new  pro- 
posed right-of-way  regulations  contain  a 
provision  for  a  rental  fee  charge. 

However,  in  the  absence  of  legislation 
setting  up  a  revolving  fund  or  reimburs- 
able appropriation,  the  fee  collected  will 
not  be  available  for  replacement  or  main- 
tenance unless  appropriated  annually  by 
Congress. 
Memorandum  (Jan.  12, 1950) 

In  U.S.  v.  Oklahoma  Gas  and  Electric 
Co.,  the  Supreme  Court  held  that  a  permit 
under  the  act  of  Mar.  3,  1901,  to  open  and 
establish  a  public  highway  over  Indian 
allotment  lands  includes  the  right  of  the 
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State  to  license  rural  electric  service  line 
within  the  bounds  of  the  highway,  in  the 
absence  of  any  governing  administrative 
ruling. 

The  answer  to  our  present  problem  is  to 
establish  appropriate  regulations  defining 
the  incidents  of  a  highway  grant  under 
2477,  R.S. 

Public  land  in  grazing  districts  is  sub- 
ject to  acquisition  for  highway  rights-of- 
way. 

May  a  County  Which  Holds  a  Right-of-Way 
for  a  Highioay  Over  Public  Domain  Grant  a 
Right-of-Way  to  a  Private  Utility  Company 
for  a  Transmission  Line  Along  the  High- 
way (Mar.  7,  1950) 

The  Secretary  of  the  Interior  does  not 
have  authority  to  issue  rights-of-way  un- 
der the  Bankhead-Jones  Act  over  Title  III 
Bankhead-Jones  lands  transferred  to  his 
jurisdiction  for  administration  under  the 
Taylor  Grazing  Act. 

The  Secretary  of  the  Interior  has  au- 
thority to  issue  rights-of-way  over  such 
Bankhead-Jones  lands  under  those  acts 
which  authorize  the  head  of  an  agency 
having  jurisdiction  over  lands  to  issue 
rights-of-way.  He  also  has  authority  to  act 
with  respect  to  such  Bankhead-Jones  lands 
under  sec.  17  of  the  Federal  Aid  Highway 
Act. 

If  a  right-of-way  request  involving 
transferred  Bankhead-Jones  land  does  not 
come  under  the  Federal  Aid  Highway  Act 
some  other  applicable  land,  a  use  permit, 
which  would  not  include  the  right  to  re- 
move gravel  or  other  materials,  may  be 
granted  by  the  Secretary  for  the  use  of  the 
lands. 

Highway  Easements  and  Material  Sites 
on  Lands  Acquired  Under  Title  III  of  the 
Bankhead-Jones  Tenant  Act  and  Adminis- 
tered by  the  Secretary  of  the  Interior 
Under  E.  0.  No.  10046  (Apr.  25,  1950) 

The  fact  that  if  a  publicly  owned  utility 
had  received  a  permit  for  a  right-of-way 
it  would  have  been  rent  free,  does  not  re- 
lieve it  of  full  liability  for  trespass  in  the 
absence  of  such  a  permit. 
Opinion  of  April  10, 1950,  on  Right-of-Way 
for  Power  Transmission  Lines — Overton 
Power  District  No.  5  (Apr.  25,  1950) 


1012 


RIGHTS-OF-WAY— Continued 

GENERALLY— Continued 

Where  an  oil  tank  site  easement  is 
granted  on  public  land  under  43  CFR 
244.52  as  an  incident  of  a  pipeline  right- 
of-way  under  sec.  28  of  the  Mineral  Leas- 
ing Act,  the  tank  site  is  subject  to  the 
common  carrier  provisions  of  sec.  28. 

A  tank  site  easement  may  be  granted 
pursuant  to  sec.  28  of  the  Mineral  Leasing 
Act  and  43  CFR  244.52  only  when  the  tank 
is  an  integral  part  of  the  pipeline  oper- 
ations and  is  used  to  further  the 
transportation  of  oil  through  the  pipeline. 

In  other  cases  the  tank  site  may  be 
accommodated  under  the  small  tract  act 
as  a  business  site  or  under  the  Alaska 
Public  Sale  Act.  If  the  land  is  not  avail- 
able under  these  acts,  a  special  use  permit 
could  be  issued. 

Oil  Tank  Site  Under  Section  28  of  the 
Mineral  Leasing  Act  (May  22,  1950) 

Propriety  of  executing  a  quitclaim  deed 
to  Edward  J.  Cook,  his  heirs  or  assigns  for 
SEi/i  sec.  15,  T.  1  N.,  R.  9  W.,  S.B.M.,  Calif, 
in  view  of  the  record.  Situation  outlined  in 
this  memorandum. 
Memorandum  (Feb.  28,  1951) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if  they 
have  previously  been  offered  for  sale  at 
public  sale,  unreserved  lots  shown  by  the 
records  not  to  have  been  thus  offered  are 
not  subject  to  private  sale. 

Where  in  1915  it  was  decided  to  locate 
the  main  part  of  the  townsite  of  Anchorage, 
Alaska,  on  a  nearly  level  plateau  from  100 
to  120  feet  above  Knik  Arm  and  Ship's 
Creek,  instead  of  on  the  flats  along  the 
shoreline  and  on  the  more  or  less  steep  hill- 
sides rising  therefrom  and  where  it  was 
decided  to  withhold  from  public  sale  the 
lots  in  certain  unreserved  blocks,  with  the 
exception  of  a  small  number  of  lots  to  be 
sold  for  livery  barns,  wholesale  establish- 
ments, and  warehouses  and  where  the  lots 
and  blocks  so  withheld  were  not  specifi- 
cally designated  by  lot  and  block  number 
but  were  generally  described  in  geograph- 
ical terms  as  being  below  the  rim  of  the 
plateau  and  on  the  tract  book  as  never  sold 
must  be  deemed  to  be  among  the  lots  with- 
held from  public  sale. 
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Where  certain  townsite  lots  on  a  plat  of 
resurvey  are  different  in  delineation,  area, 
and  certain  boundaries  from  lots  bearing 
the  same  designations  on  the  plat  of  orig- 
inal survey,  the  lots  on  the  plat  of  resurvey 
are  new  lots,  superseding  those  similarly 
designated  on  the  original  plat. 
Maynard    R.    Smith,    Anchorage    016020, 
016022,  A-26197  (July  31, 1951) 

As  the  power  of  the  Secretary  with  re- 
spect to  the  granting  of  rights-of-way 
across  Indian  lands  for  oil  or  gas  pipelines 
is  wholly  discretionary,  the  Secretary  may 
grant  such  rights-of-way  subject  to  what- 
ever conditions  he  deems  to  be  appropriate. 

The  Secretary  has  the  legal  authority  to 
promulgate  a  regulation  requiring  all  ap- 
plicants for  rights-of-way  for  oil  or  gas 
pipelines  across  Indian  lands  to  agree  to 
operate  such  lines  as  common  carriers,  if  he 
deems  such  action  to  be  appropriate. 

A  policy  recommendation  is  made  that 
the  Secretary's  actions  in  the  discharge  of 
his  supervisory  functions  respecting  In- 
dian lands  ought  to  be  motivated  by  con- 
siderations relating  to  the  welfare  of  the 
Indians  or  to  the  interests  of  the  Govt. ; 
and  that,  since  the  purpose  of  imposing 
a  common-carrier  requirement  on  appli- 
cants for  rights-of-way  across  Indian  lands 
for  oil  or  gas  pipelines  would  be  to  promote 
the  interests  of  prospective  shippers  of  oil 
or  u.!s,  rather  than  to  promote  the  interests 
of  the  Indians  or  of  the  Govt,  such  a  re- 
quirement ought  not  to  be  imposed. 
Rights -of -Way  Over  Indian  Lands,  M- 
36095  (Aug.  6, 1951) 

Public  land,  to  be  subject  to  homestead 
entry,  must  be  located  in  a  body  in  con- 
formity to  the  legal  subdivisions  of  the 
public  lands,  not  in  noncontiguous  tracts. 

Where  a  strip  of  public  land  on  both 
sides  of  the  center  line  of  a  public  highway 
traversing  the  land  is  withdrawn  for  the 
protection  of  the  highway,  the  withdrawal 
segregates  the  strip  from  the  adjoining 
public  land,  cutting  it  into  noncontiguous 
tracts  unavailable  for  homestead  entry  by 
the  same  person. 

Where  the  land  constituting  such  a  strip 
is  released  from  the  withdrawal  and  is 
made  subject  to  a  right-of-way,  or  ease- 
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ment,  segregation  and  the  noncontiguity 
cease,  and  the  land  traversed  by  the  high- 
way becomes  available  for  a  homestead 
entry,  subject  to  the  prescribed  right-of- 
way,  or  easement. 

Lawrence  D.  Keeler,  Anchorage  014450,  A- 
26212  (Dec.  19, 1951) 

Where  an  applicant  for  a  transmission 
line  right-of-way  files  a  stipulation  request- 
ing a  waiver  of  the  conditions  embodied 
in  pars,  (w)  (x)  and  (y)  of  43  CFR  245.21 
on  the  ground  that  the  paragraphs  are  not 
legal  regulations  and  the  applicant  at  the 
same  time  accepts  the  paragraphs  under 
protest,  it  is  not  necessary  to  rule  sepa- 
rately on  the  request  for  a  waiver  and  then 
wait  for  further  action  by  the  company 
before  ruling  upon  the  acceptability  of  the 
stipulation  filed  under  protest. 

The  Secretary  of  the  Interior  has  au- 
thority to  impose  the  conditions  embodied 
in  pars,  (w)  (x)  and  (y)  of  43  CFR 
245.21  among  the  terms  and  conditions  re- 
quired to  be  agreed  to  by  all  applicants  for 
rights-of-way  for  transmission  lines  across 
lands  under  the  control  of  this  Department. 

Where  an  applicant  attempts  to  file  un- 
der protest  the  stipulation  required  by  43 
GFR  245.21  from  all  applicants  for  trans- 
mission line  rights-of-way,  his  application 
will  be  rejected. 

Pacific  Gas  &  Electric  Co.,  Sacramento 
04H55-6,  041397,  A-26236  (Dec.  27,  1951) 

Where  the  evidence  does  not  warrant 
modification  or  reversal  of  a  Departmental 
decision,  a  request  for  reconsideration  of 
the  decision  will  be  denied. 

A  right-of-way  across  lands  included  in 
coal  leases  will  be  granted  where  the 
rights-of-way  will  not  substantially  inter- 
fere with  mining  operations  on  the  lands 
and  the  right-of-way  is  needed  to  provide 
an  escapeway  and  airway  for  another  mine 
situated  on  other  land  in  the  vicinity. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  078051,  Wyoming  07651,  A-26118 
(Apr.  23,  1952) 

Under  the  law  of  Illinois  the  operator 
of  a  motor  vehicle  on  a  through  street  does 
not  have  an  absolute  or  inflexible  right-of- 
way,  but  must  exercise  due  care  upon  ap- 
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proaching   an   intersection   which  has  al- 
ready  been   entered   by   a   motor  vehicle 
coming   from    a    subordinate   intersecting 
street. 

Under  the  law  of  Illinois  the  operator 
of  a  motor  vehicle  approaching  a  through 
street  on  a  subordinate,  stop  street  must 
obey  the  stop  sign  and  exercise  reasonable 
care,  but  he  is  not  required  to  wait  until 
all  vehicles  have  passed  before  he  enters 
the  intersection. 
William  E.  Ashmore,  T-450  (May  2,  1952) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if 
they  have  previously  been  offered  for  sale 
at  public  sale,  lots  not  shown  by  the  rec- 
ords to  have  been  thus  offered  are  not 
subject  to  private  sale. 

Where  townsite  regulations  provide  that 
townsite  lots  offered  at  public  sale  but  not 
sold  may  be  sold  at  private  entry  in  the 
discretion  of  the  Secretary,  that  officer  is 
under  no  obligation  to  sell  such  lots  at 
private  sale,  but  he  may  sell  or  reserve 
them  as  he  may  deem  warranted. 
Maynard  R.  Smith,  Anchorage  016264,  A- 
28273  (June  3, 1952) 

1.  A  State  Highway  Department  acquires 
no  right  to  timber,  either  growing  or  dead 
and  down,  within  a  highway  right-of-way 
or  material  site  transferred  to  it  under 
sec.  17  of  the  act  of  Nov.  9,  1921,  excepting 
such  timber  as  may  be  necessary  to  cut  to 
remove  in  constructing  a  highway  or  to 
gain  access  to  roadbuilding  material  in  a 
material  site. 

2.  A  State  Highway  Department  should 
apply  under  the  act  of  July  31,  1947,  for  a 
permit  for  such  timber  as  is  not  necessary 
to  cut  or  remove  in  order  to  enjoy  the  bene- 
ficial use  of  the  right-of-way  for  material 
site. 

3.  This    ruling   is   not   applicable    to    a 
right-of-way  granted  by  sec.  2477  R.S. 
Forest  Products  Within  Highway  Right-of- 
Way  Acquired  Under  Sec.  17  of  the  Act  of 
Nov.  9,  1921  (July  11,  1952) 

The  appeal  of  the  City  of  Tucson  brings 
into  issue  the  validity  of  the  desert  land 
entry  of  L.  L.  Pete  Waggoner  and  one  of 
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Fred  O.  Wilson,  both  allowed  on  July  2, 
1952. 

The  allowance  of  desert  land  entries  in 
the  area  covered  by  the  Waggoner  and 
Wilson  applications  is  against  the  public 
interest  as  extra  water  pumping  would 
endanger  the  down  stream  water  users. 

Both  applications  were  witnessed  by 
Mrs.  Wilson  despite  a  statement  in  the  ap- 
plication saying  she  had  no  interest  in  the 
application. 

Arizona  is  a  community  property  State 
so  any  property  acquired  by  Mr.  Wilson 
during  their  marriage  is  the  property  of 
both. 

The   desert   land   entries   were   errone- 
ously allowed  and  are  canceled.  The  City 
of  Tucson  right-of-way  is  allowed. 
City  of  Tucson,  Arizona  01553,  0155k,  02072 
(Dec.  19,1952) 

Does  a  pipeline  coming  under  the  pur- 
view of  sec.  28  need  to  be  a  common  carrier 
for  all  who  need  to  have  their  gas  trans- 
ported or  just  for  gas  produced  from  Govt, 
lands?  The  first  sentence  of  subsec.  (a)  of 
the  stipulation  required  with  each  appli- 
cation for  a  right-of-way  says  "*  *  * 
whether  such  gas  is  produced  from  Govt, 
lands  or  not  *  *  *." 

Letter  to  Robert  Vaughan  Spayd,  Esq. 
3-31-53. 

The  Department  has  not  ruled  on  the 
question  of  whether  a  pipeline  must  be 
a  common  carrier  in  its  entirety  though 
only  a  portion  of  it  crosses  public  land. 

The  stipulation  set  forth  in  43  CFR 
244.53  was  not  required  until  some  time  in 
March  1951. 

Robert  Vaughan  Spayd,  Esq.,  Common- 
carrier  Provision  of  Sec.  28  of  the  Mineral 
Leasing  Act  (Mar.  23,  1953) 

The  act  of  Aug.  1,  1888,  authorizes  con- 
demnation only  where  an  officer  of  the 
Govt,  has  other  authority  to  acquire  real 
property. 

Before  real  property  can  be  purchased 
for  the  U.S.,  there  may  be  some  statute  spe- 
cifically authorizing  the  purchase  or  clearly 
implying  such  authority.  General  authority 
to  protect  timber  from  fire,  etc.,  probably 
would  not  be  held  to  authorize  the  purchase 
of  access  road  rights-of-way. 
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R.S.  3736  does  not  apply  to  acquisitions 
by  means  other  than  purchase. 
Authority     to     Condemn    Real    Property 
(Oct.  9.  1953) 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred 
by  a  construction  contractor  because  the 
Govt,  delayed  in  obtaining  a  right-of-way, 
and  to  cover  the  reduction  in  the  price  re- 
ceived by  the  contractor  for  certain  timber 
because  the  Govt,  induced  the  contractor 
to  dispose  quickly  of  the  timber,  is  in  the 
nature  of  a  claim  for  unliquidated  dam- 
ages, which  ;!ii  administrative  official  of 
the  Govt,  has  no  authority  to  consider  or 
settle. 

The  sole  relief  which  an  administrative 
official  might  grant  for  a  delay  allegedly 
caused  by  the  Govt,  in  obtaining  a  right- 
of-way  is  an  appropriate  extension  of  time 
for  the  completion  of  the  contract. 
W.  M.  Huff  Construction  Co.,  CA-213 
(June  24,  1954) 

An  application  for  an  oil  and  gas  lease 
tiled  pursuant  to  the  act  of  May  21,  1930, 
for  lands  covered  by  a  right-of-way  ac- 
quired under  the  act  of  Mar.  3,  1875,  can 
be  granted  only  to  the  owner  or  trans- 
feree of  the  right-of-way. 
Edwin  Barrett,  Wyoming  04687,  A-26867 
(July  19,  1954) 

A  decision  issued  by  the  Director  of  the 
Bur.  of  Land  Management  which  simply 
promulgates  a  decision  rendered  by  the 
Secretary  on  appeal  is  not  subject  to  a 
further  appeal  to  the  Secretary. 

Where  an  applicant  for  an  electric  trans- 
mission line  right-of-way  appeals  from  a 
requirement  that  it  agree  to  comply  with 
certain  departmental  regulations  govern- 
ing the  issuance  of  such  rights-of-way  and 
the  appeal  is  rendered  by  an  amendment 
of  the  regulations  during  the  pendency  of 
the  appeal,  the  case  will  be  remanded  to 
the  Bur.  of  Land  Management  for  further 
consideration  of  the  appellant's  applica- 
tion in  light  of  the  revised  regulations. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
043714,  et  al.,  A-26692,  et  al.  Oct.  20,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  by  the  Director  of  the 
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Bur.   of   Land   Management  will  be   dis- 
missed where  it  fails  to  state  any  ground 
of  appeal. 

A  right-of-way  for  a  television  tower  or 
facilities  under  the  act  of  Mar.  4,  1911,  as 
amended,  cannot  exceed  a  tract  400  feet  by 
400  feet  in  dimensions. 
Southern  Idaho  Broadcasting  and  Tele- 
vision Company,  Wilfred  L.  Reiher, 
A-27102  (Nov.  2, 1954) 

Where  a  coal  lessee  withdraws  his  pro- 
test against  the  allowance  of  a  right-of- 
way  across  his  lease  upon  the  subjection 
of  the  right-of-way  to  certain  special 
terms,  to  which  the  applicant  agrees,  the 
right-of-way  may  be  allowed  subject  to 
such  conditions. 

A.  Ben  Shallit,   et  al.,  Fairbanks  08832, 
A-26673    (Nov.  5,  1954) 
ACT  OF  AUG.  30,  1890 

Whether  rights-of-way  reserved  by  the 
act  of  Aug.  30,  1890,  may  be  used  to  convey 
water  for  domestic  purposes  to  National 
Parks  and  Monuments. 
Solicitor's  Opinion,  M-33127  (Aug.  9, 1943) 

APPLICATIONS 

Application  for  right-of-way  rejected. 
Motion  Denied. 

Joseph  Chabaya,  Anchorage  09116  "F", 
A-23054    (July  26,  1943) 

Applications  for  grants  of  rights-of-way 
rejected  and  relinquishments  of  easements 
required.  Affirmed. 

Joseph  Wittman,  Arizona  Water  Conser- 
vation District,  Phoenix  06561,  011610, 
011611,  061822,  061823,  067370  "F",  A-23859 
(June  23,  1944) 

Right-of-way  application  rejected.  Mo- 
tion for  rehearing. 

Norfolk  Southern  Railway  Co.,  GLO  09866 
$F",  A-24049  (June  19, 1945) 

Oil  and  gas  application  held  for  rejection 
in  part.  Appeal  from  the  General  Land 
Office. 

E.  A.  Wright,  Cheyenne  069222  "N", 
A-24101  (Nov.  5, 1945) 

Application  for  Canal  and  Ditch  Right- 
of-Way  Rejected. 
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The  Sierra  Land  and  Water  Co.  has 
appealed  from  a  decision  denying  its  appli- 
cation for  a  canal  and  ditch  right-of-way. 

The  application  for  right-of-way  was 
accompanied  by  a  certified  copy  of  a  water 
permit  application.  This  was  held  by  the 
commissioner  not  to  comply  with  regula- 
tions governing  evidence  which  must 
accompany  an  application,  as  it  was  not 
evidence  that  the  company  possessed  a 
water  right  but  had  only  taken  steps  to 
obtain  one. 

Two  law  suits  brought  in  California 
when  finally  decided  held  that  the  Sierra 
Co.  had  no  right  to  the  use  of  waters  relied 
upon  by  it  as  essential  to  its  irrigation 
operations. 

As  a  result  of  the  above-mentioned  suits 
the  Commissioner  rejected  application  for 
right-of-way.  The  company  appealed  mak- 
ing several  assignments  of  error  and  a 
number  of  unsupported  assertions  and 
stated  that  within  30  days  a  detailed  mem- 
orandum would  be  submitted.  This  mem- 
orandum was  never  submitted  by  the  com- 
pany, has  not  complied  with  the  Rules  of 
Practice  of  the  Department. 
Sierra  Land  and  Water  Co.,  Sacramento 
03/f528,  A-24071  (Jan.  5, 1946) 

Right-of-way  granted  for  irrigation 
canal  despite  danger  that  canal  will  be 
destroyed  by  flood  where  it  appears  that 
applicant  already  controls  land  within  the 
floodway  and  merely  seeks  to  build  canal 
to  join  existing  canal  which  is  also  within 
the  floodway. 

Will  Ward,  Los  Angeles  056456  "F",  A- 
24122  (Dec.  27,  1946) 

A  stipulation  may  properly  be  required 
from  an  applicant  for  an  electric  line 
transmission  right-of-way  within  a  pro- 
posed reservoir  area  to  enable  the  Govt, 
to  use  that  land,  without  cost,  liability,  or 
obstruction,  in  the  event  that  the  pro- 
posed reservoir  area  is  later  developed. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
037321,  036462,  A-25585  (July  29,  1949) 

An  electric  company  applies  to  the  Govt, 
for  a  right-of-way  over  public  lands  for 
building  and  maintaining  power  lines.  The 
Department  will  give  its  permission  sub- 
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ject  to  certain  conditions.  The  company 
claims  one  condition  is  illegal.  What  are 
the  legal  rights  of  the  parties  if  the  com- 
pany accepts  the  permit  (a)  under  protest 
at  the  alleged  illegal  conditions,  or  (b) 
without  protest? 

(a)  Following  the  holding  in  Utah 
Power  and  Light  Co.  v.  U.S.,  and  other 
cases  cited,  it  would  seem  that  a  person 
desiring  to  make  use  of  public  lands  must 
apply  to  the  Secretary  of  the  Interior  and 
offer  to  abide  by  the  rules  and  regulations. 
If  he  feels  that  some  of  these  rules  and 
regulations  are  invalid,  he  may  protest  by 
suing  the  Secretary.  If  he  does  not  follow 
this  procedure  he  cannot  complain  later. 

(b)  If  the  company  cannot  complain  of 
the  condition  when  it  has  protested,  then 
surely  it  cannot  complain  when  it  has 
not  protested. 

Idaho  Power  Company  (Nov.  15,  1949) 

An  applicant  for  a  right-of-way  for  the 
relocation  of  a  power  transmission  line 
across  Govt,  land  will  not  be  granted  a 
waiver  of  conditions  respecting  the  Govt's. 
right  to  utilize  the  surplus  capacity  of  the 
line  and  to  develop  the  minerals  in  the 
right-of-way  because  (1)  the  applicant  had 
no  actual  notice  of  the  conditions  at  the 
time  when  it  filed  its  application  (2)  the 
right-of-way  will  be  only  333  feet  long,  and 
(3)  the  applicant's  present  right-of-way 
across  the  land  was  acquired  prior  to  the 
acquisition  of  the  land  by  the  Govt. 
Arkansas-Missouri  Power  Company  Elec- 
tric Power  Transmission  Lines  Right-of- 
Way  Over  Public  Lands  Waiver  of  Con- 
ditions, A-25S36  (Aug.  7,  1950) 

Where  a  power  company  was  granted 
permission  to  construct  a  power  line  over 
Govt-owned  land  in  advance  of  the  filing 
of  an  application  for  a  formal  permit,  and 
built  the  line  before  the  formal  application 
was  filed,  and  where,  during  the  interim 
between  the  construction  of  the  line  and 
the  filing  of  the  formal  application,  the  de- 
partmental regulations  were  revised  so  as 
to  require  persons  receiving  permits  to 
agree  to  assume  substantial  obligations  not 
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previously  required,  the  new  requirements 
will  not  be  imposed  upon  the  company. 
Georgia  Power  Company,  Right-of-icay  ap- 
plication Misc.  25287,  A-25834   (Sept.  12, 
1950) 

Where  the  granting  of  right-of-way  priv- 
ileges across  public  land  in  connection  with 
coal  mining  operations  would  interfere 
with  orderly  development  of  the  coal  de- 
posits in  the  public  land  in  question  by  the 
prospective  leases  of  the  land,  it  is  proper 
to  reject  the  right-of-way  applications. 

Where  an  applicant  for  right-of-way 
privileges  across  public  land  already  under 
lease  is  unable  to  reach  an  agreement  with 
the  lessee  in  regard  to  the  proper  recovery 
of  coal  on  the  land,  and  where  the  granting 
of  such  privileges  without  an  agreement 
would  result  in  unwarranted  interference 
with  the  lessee's  mining  operations,  the 
application  is  properly  rejected. 

Where  a  protest  against  the  issuance  of 
a  coal  lease  offers  no  evidence  of  irregu- 
larity or  impropriety  in  the  proceedings 
surrounding  the  issuance  of  the  lease,  the 
protest  is  properly  dismissed. 

Where  a  protest  has  been  acted  upon  by 
the  Bur.  of  Land  Management,  but  where 
the  protest,  if  upheld,  would  deprive  a 
departmental  decision  of  its  cogency,  it  is 
proper  for  the  Secretary,  in  the  exercise  of 
his  supervisory  power  over  the  business  of 
the  Department,  to  rule  upon  the  protest. 
I'n ion  Pacific  Coal  Company,  Cheyenne 
058240,  078051,  A-26118  (Apr.  13,  1951) 

No  rights  under  sec.  2477,  R.S.,  are 
gained  by  the  construction  of  a  highway 
across  land  which  has  been  previously 
withdrawn   for   reclamation   purposes. 

Sec.  17  of  the  Federal  Highway  Act  gives 
the  Secretary  of  the  Interior  the  power  to 
deny  such  appropriations  of  land  under  the 
act  as  are  contrary  to  the  public  interest, 
and  to  impose  such  conditions  in  the  grant- 
ing of  rights-of-way  across  reserved  lands 
as  he  deems  necessary  for  the  adequate 
protection  and  effectuation  of  the  purposes 
for  which  the  lands  have  been  reserved. 

Where  an  application  is  filed  for  a  high- 
way right-of-way  across  land  withdrawn 
for  reclamation  purposes,  it  is  reasonable 
to  require  the  grantee  to  agree  to  pay  any 
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increased  costs  of  which  may  be  incurred 
by  the  U.S.  because  of  the  existence  of  the 
highway  on  the  land. 

State  of  New  Mexico,  Santa  Fe  018836,  A- 
25942  (Aug.  15, 1951) 

No  rights  under  sec.  2477,  R.S.,  are 
gained  by  construction  of  a  highway  across 
land  which  has  been  previously  withdrawn 
for  power  development  purposes. 

Sec.  17  of  the  Federal  Highway  Act, 
gives  the  Secretary  of  the  Interior  the 
right  to  impose  such  conditions  on  the 
granting  of  rights-of-way  across  with- 
drawn lands  as  he  deems  necessary  for  the 
adequate  protection  and  utilization  of  the 
purposes  for  which  the  lands  have  been 
reserved. 

Where  an  application  is  filed  for  a  right- 
of-way  across  public  land  withdrawn  for 
power  development  purposes,  it  is  reason- 
able to  require  the  grantee  to  agree  to 
relocate  and  reconstruct  the  highway  at  a 
higher  level  at  its  own  expense  in  order 
to  avoid  interference  with  any  power  proj- 
ect and  to  agree  to  relinquish  the  right-of- 
way  to  the  extent  that  it  is  affected  by 
power  development. 

State  of  New  Mexico,  Las  Graces  066064, 
Santa  Fe  079980,  A-26315  (Oct.  9,  1951) 

An  appeal  will  be  dismissed  where  it  has 
become  moot. 

Where  an  applicant  for  a  natural  gas 
pipeline  right-of-way  across  public  lands 
has  taken  an  appeal  to  the  head  of  the  De- 
partment from  a  decision  by  the  Director 
of  the  Bur.  of  Land  Management  rejecting 
the  application  because  of  the  applicant's 
refusal  to  execute  the  common-carrier 
stipulation  prescribed  by  the  Department, 
and  the  applicant,  during  the  pendency  of 
the  appeal,  decides  to  execute  the  common- 
carrier  stipulation  in  a  form  satisfactory 
to  the  Department,  the  appeal  is  moot. 
El  Paso  Natural  Gas  Company,  New  Mex- 
ico 05891,  etc.,  A-26377,  etc.  (July  10, 1952) 

An  applicant  for  a  natural  gas  pipeline 
right-of-way,  in  connection  with  the  filing 
of  the  common-carrier  stipulation  required 
by  43  CFR,  1951  Cum.  Supp.,  244.53,  may  be 
permitted  to  file  a  supplemental  stipula- 
tion stating  that  the  applicant  would  be 
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excused  from  compliance  with  the  com- 
mon-carrier stipulation  if  it  were  to  obtain 
a  final  court  decision  holding  the  Secre- 
tary's requirement  in  this  respect  to  be 
outside  the  scope  of  his  authority. 
Mountain  Fuel  Supply  Co.,  Wyoming  04775, 
A-26417  (Oct.  17,  1952) 

Former  pars,  (w)  (x)  and  (y)  of  43 
CFR  245.21  were  reasonable  regulations 
which  the  Department  could  require  an 
applicant  for  an  electric  transmission  line 
right-of-way  to  accept  without  qualifica- 
tion as  a  condition  precedent  to  receiving  a 
grant  of  the  right-of-way. 

Former  pars,  (w)  (x)  and  (y)  of  43 
CFR  245.21  were  revised  and  renumbered 
on  June  24,  1952,  and  as  revised  must  be 
accepted  without  qualification  by  one  who 
informally  applied  for  an  electric  transmis- 
sion line  right-of-way  prior  to  that  date. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
042994,  A-26541  (Dec.  10,  1952) 

Where  an  appeal  to  the  Secretary  is  dis- 
missed for  procedural  reasons  and  the  deci- 
sion is  promulgated  by  a  decision  issued  by 
the  Director  of  the  Bur.  of  Land  Manage- 
ment, the  appellant  has  no  right  to  appeal 
from  the  Director's  decision  with  respect 
to  matters  which  had  been  covered  in  its 
former  appeal. 

Where  an  applicant  for  an  electric  trans- 
mission line  right-of-way  refuses  to  agree 
to  certain  conditions  imposed  by  the  De- 
partment's regulations  governing  the 
granting  of  such  rights-of-way  and  where, 
before  proceedings  on  the  application  have 
been  closed  in  the  Department,  the  condi- 
tions are  substantially  changed  by  a  re- 
vision of  regulations,  the  application  will 
be  reconsidered  in  light  of  the  revised 
regulations. 

Southern   California   Edison    Co.,    Sacra- 
mento 043246,  A-26738  (Oct.  20,  1954) 
NATURE  OF  INTEREST  GRANTED 

Will  it  be  necessary  to  obtain  Congres- 
sional authority  to  issue  a  new  license  or 
permit  for  right-of-way  in  1947  if  it  is  de- 
sired to  do  so? 

Will  the  Federal  Power  Commission  have 
jurisdiction  over  a  license  to  operate  the 
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system  after  1947,  or  will  it  be  purely  a 
matter  for  the  Secretary  ? 
License  Issued  by  Federal  Power  Commis- 
sion to  W.  M.  Davidson  (Mar.  29, 1945) 

S.  953  which  proposes  to  grant  to  the 
State  of  Illinois  all  right,  title  and  interest 
of  the  U.S.  in  and  to  the  right-of-way  of 
the  Illinois  and  Michigan  Canal  and  the  90 
feet  of  land  on  each  side  of  the  canal. 
Memorandum  (Oct.  4,  1945) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  act  of  Aug. 
9,  1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should 
be  transferred  to  the  U.S.  If  additional 
legislation  is  needed  to  authorize  the  trans- 
fer of  State  lands  it  should  include  autho- 
rization for  vacating  or  trnsferring  the 
secondary  or  other  roads  which  it  is  in- 
tended to  relinquish  to  the  U.S.  The  trans- 
fer of  county  interest  in  the  roads  will 
make  is  possible  to  expend  regular  Roads 
and  Trails  funds  upon  them  or  to  close 
them.  The  above  act  is  immediately  effec- 
tive so  far  as  the  addition  of  Govt,  lands  to 
Wind  Cave  National  Park  and  Harney 
National  Forest  is  concerned.  Regulations 
relating  to  hunting  do  not  apply  to  the 
State  or  privately  owned  lands  within  the 
area,  since  U.S.  does  not  have  jurisdiction 
over  them. 

Memorandum  (Sept.  9,  1946) 

Acquisition  of  easements  and  rights-of- 
way  across  private  lands  for  installation  of 
utility  lines  and  roads  to  serve  National 
Park  Service  areas. 

Discussion  of  proposed  legislation  giving 
the  Secretary  general  authority  to  acquire 
easements  and  rights-of-way. 
Memorandum  (June  10,  1947) 

The  act  of  Mar.  4,  1911,  is  not  an  offer 
of  an  easement  which  is  accepted  upon  the 
filing  of  an  application. 

The  Director  of  the  Bur.  of  Land  Man- 
agement, as  to  land  under  his  jurisdiction, 
may  impose  stipulations  limiting  the  grant 
of  an  easement  where  requisite  in  the  pub- 
lic interest* 
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The  authority  to  grant  an  easement  im- 
plies the  authority  to  limit  or  condition 
the  easement. 

The  express  provisions  for  forfeiture  spe- 
cified in  the  act  of  Mar.  4,  1911,  do  not 
limit  administrative  authority  under  the 
act  to  impose  additional  conditions  and 
provide  for  the  revesting  of  title  in  the  U.S. 
in  the  event  of  a  breach  of  a  covenant 
running  with  the  grant. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
036870,  036910  "F",  A-24506,  A-25625  (Aug. 
11,  1948) 

Stipulations  for  right-of-way  under  sec. 
7  of  the  Federal  Highway  Act  modified. 
California  Department  of  Public   Works, 
Sacramento  036957  "F",  A-24502  (Dec.  23, 
1948) 

As  it  is  well  known  that  sprays  and 
dusting  powder  used  for  killing  noxious 
weeds  or  insects  may  be  carried  for  a  con- 
siderable distance  by  air  currents  and  may 
damage  crops  which  lie  in  the  path  of  such 
currents,  the  use  of  such  sprays  or  powders 
on  Govt,  property  by  Govt,  personnel  under 
conditions  which  result  in  such  foresee- 
able damage  constitutes  negligence  with- 
in the  meaning  of  the  Federal  Tort  Claims 
Act. 

The  Govt.,  having  granted  an  easement 
for  the  use  of  its  right-of-way  for  agri- 
cultural purposes,  is  under  a  duty  to  re- 
frain from  any  use  of  such  right-of-way 
that  would  interfere  with  the  agricultural 
use  by  the  grantee. 

Fred  and  Lena  Palena,  T-Ibp-15  (Jan.  11, 
1949) 

Par.  v  of  43  CFR  245.21  provides  that 
an  applicant  for  a  right-of-way  for  con- 
struction of  an  electrical  transmission  line 
across  land  administered  by  this  Depart- 
ment, must  file  a  stipulation  which  would 
permit  an  agency  of  the  Govt,  to  intercon- 
nect its  transmission  facilities  with  the 
line  for  which  the  permit  is  requested. 

Certain  western  public  utilities  compan- 
ies objected.  Their  objections  were  as  fol- 
lows: 

The  Secretary  is  not  legally  authorized 
to  require  such  a  stipulation  as  it  grants 
less  than  an  easement. 
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Some  companies  with  advance  permission 
to  begin  construction  had  completed  their 
lines  and  contend  that  par.  v  should  not 
be  retroactively  applicable. 

All  companies  contend  that  the  language 
was  too  general. 

The  Solicitor  recommended  that  par.  v 
be  amended. 

Right-of-Way  for  Power  Lines  Across  Pub- 
lic Land  (June  15,  1949) 

Before  the  Federal  Power  Commission. 
San  Juan  Pipe  Line  Co.,  El  Paso  Natural 
Gas  Co.,  Pacific  Gas  and  Electric  Co. 

On  a  motion  for  further  hearing  after 
Commissioner's  order  of  July  13,  1949,  the 
following  issues  are  presented. 

1.  Does  El  Paso  have  enough  gas  to  meet 
the  additional  demands  on  its  system? 

2.  Are  the  service  agreements  of  El  Paso 
consistent  with  the  Commission's  rules 
with  respect  to  tariffs? 

3.  Is  it  economically  feasible  for  El  Paso 
to  expend  the  money  necessary  for  con- 
struction of  facilities  necessary  to  con- 
summate the  proposed  project? 

4.  Should  El  Paso  be  required  to  adjust 
its  plan  of  financing? 

5.  Should  the  amount  above  cost  paid 
to  its  affiliate  Western  Natural  Gas  Co.  for 
transfer  of  property  be  charged  to  earned 
surplus? 

6.  Should  El  Paso  and  Pacific  each  file 
common-carrier  rate  schedules  for  carriage 
of  gas  through  their  pipeline  systems? 

1.  Yes. 

2.  Can  be  decided  in  rate  proceedings  for 
El  Paso  now  before  the  Commission. 

3.  Yes. 

4.  El  Paso's  financial  plan  must  conform 
to  the  Commission's  requirements  which 
will  require  some  changes. 

5.  Any  excess  over  actual  cost  paid  to 
El  Paso's  affiliate  must  be  charged  to 
earned  surplus. 

6.  El  Paso  and  Pacific  Gas  Co.  have 
right-of-way  permits  issued  by  the  Secre- 
tary of  the  Interior.  Specific  obligations 
may  be  imposed  by  the  Secretary  to  any- 
one holding  such  permits  under  the  Leas- 
ing Act. 

The  Secretary  required  the  above  com- 
panies to  file  rate  schedules.  In  consider- 
ing the  rate  schedules  it  would  seem  that 
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"public  convenience  and  necessity"  would 
be  better  served  by  El  Paso's  use  of  their 
systems  pipelines  than  by  allocating  a  por- 
tion to  Interstate  Gas  Co.  for  its  services- 
San  Juan  Pipe  Line  Co.,  El  Paso  Natural 
Gas  Co.,  Pacific  Gas  Co.,  Opinion  No.  197 
(July  14,  1950) 

Piled  behind  bound  file  for  1950 

An  applicant  for  a  right-of-way  for  the 
relocation  of  a  power  transmission  line 
across  Govt,  land  will  not  be  granted  a 
waiver  of  conditions  respecting  the  Govt's, 
right  to  utilize  the  surplus  capacity  of  the 
line  and  to  develop  the  minerals  in  the 
right-of-way  because  (1)  the  applicant  had 
no  actual  notice  of  the  conditions  at  the 
time  when  it  filed  its  application  (2)  the 
right-of-way  will  be  only  333  feet  long,  and 
(3)  the  applicant's  present  right-of-way 
across  the  land  was  acquired  prior  to  the 
acquisition  of  the  land  by  the  Govt. 
Arkansas-Missouri  Power  Company  Elec- 
tric Power  Transmission  Lines  Right-of- 
Way  Over  Public  Lands  Waiver  of  Condi- 
tions, A-25836  (Aug.  7,  1950) 

Propriety  of  executing  a  quitclaim  deed 
to  Edward  J.  Cook,  his  heirs  or  assigns 
for  SE1/4  sec.  15,  T.  1  N.,  R.  9  W.,  S.B.M., 
Calif,  in  view  of  the  record.  Situation  out- 
lined in  this  memorandum. 
Memorandum  (Feb.  28,  1951) 

All  revocable  permits  issued  by  the  For- 
est Service,  Dept.  of  Agriculture,  pursuant 
to  its  regulations  in  36  CFR  251.1-251.5 
for  lands  in  the  Tongass  National  Park, 
Alaska,  terminated  immediately  upon  the 
exclusion  of  the  lands  from  the  forest  by 
Public  Land  Order  No.  842  of  June  19, 
1952. 

All  applications  of  former  permittees  of 
the  Forest  Service  to  obtain  further  rights 
on  lands  which  by  Public  Land  Order  No. 
842  of  June  19,  1952,  were  eliminated  from 
the  Tongass  National  Forest,  Alaska, 
should  be  filed  in  the  land  office,  in  accor- 
dance with  the  applicable  regulations  of  the 
Dept.  of  the  Interior. 

Rights  of  Permittees  Under  Forest  Service 
Special  Use  Permits  for  Forest  Lands, 
After  Exclusion  of  Lands  From  Forest; 
Applications  for  Further  Rights  to  be  Filed 
in  the  Land  Office  (Mar.  6,  1953) 
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The  Secretary  of  the  Interior  is  not 
under  a  mandatory  duty  to  grant  a  State 
indemnity  selection  of  land  withdrawn  by 
E.O.  No.  6910  of  Nov.  26,  1934;  but  such 
land  must  first  be  classified  as  suitable  for 
disposition  by  State  selection,  and  then,  in 
the  discretion  of  the  Secretary,  may  be  so 
disposed  of. 

When  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for  pub- 
lic sale  as  an  isolated  tract,  preference  will 
ordinarily  be  given  to  the  State's  selection. 
The  Secretary  of  the  Interior  has  author- 
ity to  insert  a  reservation  to  the  U.S.  and 
the  public  of  a  right-of-way  for  a  road  in 
a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included 
in  the  general  withdrawal  of  E.O.  No.  6910. 
Where  the  only  purpose  served  by  a  ten- 
acre  isolated  tract  of  public  land — access  to 
a  National  Forest— and  the  apparent  prin- 
cipal object  of  an  adverse  application — ac- 
cess to  the  applicant's  land— can  both  be 
accomplished  by  a  reservation  in  the  patent 
of  a  right-of-way  to  the  U.S.  and  to  the 
public,  it  is  proper  to  dispose  of  the  tract 
by  State  school  indemnity  selection,  sub- 
ject to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the  use 
of  any  private  party  and  where  the  Geo- 
logical Survey  has  reported  the  tract  as 
without  mineral  value,  the  Department  of 
the  Interior  prima  facie  has  authority  to 
dispose  of  the  tract  by  State  school  indem- 
nity selection.  When  an  applicant  for  the 
public  sale  of  the  same  land  as  an  isolated 
tract  protests  this  disposition  on  the 
ground  of  conflict  with  an  unpatented  min- 
ing claim,  located  subsequently  to  the  clas- 
sification of  the  tract  as  suitable  for  State 
selection,  such  claimant  has  the  burden  of 
proving  that  her  claim  is  valid  and  subsist- 
ing. Thirty  days  after  notice  will  be  al- 
lowed for  the  claimant  to  initiate  a  contest 
against  the  State  selection.  If  she  fails  to 
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do  so,  or  loses  the  contest,  the  State  selec- 
tion may  be  approved. 

Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092489,  A-26959  (Nov. 
15, 1954) 

RULES   OF   PRACTICE 
GENERALLY 

Purchase  of  charts  for  use  with  water 
level  recording  instruments  from  Govern- 
ment Printing  Office. 
Suggestions  Awards  (Feb.  15,  1945) 

Demand  for  payment  of  unpaid  rental. 
Appeal  from  the  General  Land  Office. 
simon  Martinez,  Spokane  01S902  "K",  A- 
24030  (Oct.  11,  1945) 

No  notary  public  shall  be  authorized  to 
take  acknowledgments,  administer  oaths 
certify  papers,  or  perform  any  official  acts 
in  connection  with  matters  in  which  he  is 
employed  as  counsel,  attorney  or  agent. 
Memorandum  (Dec.  7,  1945) 

Permit  held  for  cancellation  in  part. 
Art  L.   Murry,   Grazing  Service,   A-24259 
(Apr.  15,  1946) 

Question  whether  Board  on  Geographi- 
cal Names  is  dependent  upon  its  own  legis- 
lative authority  or  whether  it  may  be  con- 
sidered as  a  "constituent  unit"  of  Office  of 
the  Secretary. 

Geographical    Names,    M-34701     (Oct.    2, 
1946) 

Effectiveness    of    decisions    of    District 
Graziers  pending  appeal. 
Memorandum  (Oct.  29,  1947) 

Where  lands  involved  were  included  in 
an  airport  lease  as  of  time  of  filing  of  a 
rejected  oil  and  gas  lease  application,  peti- 
tion for  reinstatement  of  the  application 
is  denied  since  the  airport  lease  did  not 
constitute  a  "withdrawal,"  a  portion  of  the 
lands  involved  are  still  covered  by  the  air- 
port lease,  and  the  petition  for  reinstate- 
ment was  not  filed  before  the  portion  of 
lands  no  longer  under  the  airport  lease  be- 
came open  to  filing  by  the  general  public. 
(43  CFR  191.15). 

Forest  E.  Levers,  Las  Cruces  0621^3  "A"', 
A-25203  (Mar.  1,  1948) 
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When  the  fact  that  land  is  reserved  under 
sec.  24  of  the  Federal  Power  Act  is  over- 
looked and  when,  subsequent  to  a  decision 
remanding  a  case  to  the  Bur.  of  Land  Man- 
agement for  a  further  showing  by  an  ap 
plieant  for  a  lease  under  the  Small  Tract 
Act,  the  Federal  Power  Comm.  determines 
that  the  land  cannot  be  restored  to  entry 
under  the  public  land  laws,  the  decision 
remanding  the  case  will  be  vacated  and 
application  will  be  finally  rejected. 
Leland  P.  Jones,  Coeur  d'Alene  014268 
Id",  A-25547  (June  14,  1949) 

The  Indian  Claims  Commission  Act  does 
not  require  that  the  Department  comply 
with  the  request  of  attorneys  for  an  Indian 
claimant  that  the  Department  search  its 
records  in  an  effort  to  supply  the  answers 
to  mixed  questions  of  law  and  fact  relating 
to  the  political  organization,  land  holdings, 
and  other  aspects  of  the  history  of  the  Sac 
and  Fox  Indians. 

Walter  J.  Fried,  Indian  Office  10465-50, 
IA-26  (Sept.  27,  1950) 

In  order  to  be  valid,  a  mining  claim  must 
be  supported  by  a  valid  discovery  of  min- 
eral of  such  quality  and  in  such  quantity 
as  would  justify  a  prudent  man  in  invest- 
ing time  and  money  with  the  reasonable 
hope  of  developing  a  paying  mine. 

The  Govt,  has  the  burden  of  proof  in  an 
adversary  proceeding  against  a  mining 
claim. 

United  States  of  America  v.  T.  J.  Rochon, 
A-26203  (July  18,  1951) 

Where  a  bidder  at  a  public  sale  of  an 
isolated  tract  asserts  a  preference-right 
claim  to  the  land  as  the  owner  in  fee 
simple  of  the  whole  title  to  contiguous 
land  and  it  subsequently  appears  that  he 
owns  the  contiguous  land  only  as  a  tenant 
in  common  with  his  wife,  he  is  nonetheless 
qualified  as  a  preference-right  claimant  if 
he  shows  that  he  submitted  his  bid  on  be- 
half of  his  wife  as  well  as  himself. 

43  CFR  221.67,  which  relates  to  the 
consideration  by  the  Director  of  the  Bur. 
of  Land  Management  of  affidavits  or  ex 
parte  statements  filed  with  him  in  deter- 
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GENERALLY— Continued 
mining  controversies  before  him,  does  not 
apply  to  afiidavits  which  are  submitted  to 
the  Manager  in  a  proceeding  before  the 
latter. 

Fred  A.  Van  Horn,  Lansing  D.  Teeple, 
Great  Falls  085122,  A-26316  (May  2,  1952) 

A  mining  locator  of  mineral  land  em- 
braced in  a  subsisting  uncompleted  home- 
stead entry,  subsequently  patented  pur- 
suant to  the  act  of  July  17,  1914,  who  has 
acquired  the  title  of  the  surface  entryman 
may  execute  a  deed  of  reconveyance  and, 
upon  cancellation  of  the  surface  patent,  re- 
ceive a  mineral  patent. 

A  departmental  rule  based  upon  statutory 
construction  which  has  been  followed  for 
many  years  and  upon  which  applicants  for 
public  lands  have  relied  ought  not  to  be 
reversed  except  for  cogent  reasons,  and 
any  such  change  should  be  affected  by  reg- 
ulation rather  than  in  the  adjudication  of 
a  case. 

Union  Oil  Co.  of  California,  Colorado 
0619,  A-26518  (Jan.  19,  1953) 

On  Feb.  3,  1952,  there  was  received  in 
the  office  of  the  Director  of  the  Bur.  of 
Land  Management  a  withdrawal  by  Mr. 
Rubenstein  of  his  application. 

Irwin  Ruoenstein,  Los  Angeles  089275, 
A-26668  (Feb.  10, 1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  not  lie  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
which  has  been  approved  prior  to  the 
promulgation  by  the  Secretary,  Under  Sec- 
retary, or  an  Assistant  Secretary  of  the 
Interior. 

United  States  v.  Keith  V.  O'Leary  and 
Donald  K.  Moore,  Sac.  Mineral  Contest 
5168,  A-26683  (Feb.  26, 1953) 

The  Johnson-O'Malley  Act  of  Apr.  16, 
1934,  as  amended  by  the  act  of  June  4,  1936 
(49  Stat.  1458,  25  U.S.C.  452),  does  not 
authorize  the  award  of  a  negotiated  con- 
tract to  a  private  corporation  for  the  fur- 
nishing of  lunches  to  the  children  attending 
and  the  staff  of  an  Indian  Bureau  school. 

A  contract  with  a  private  corporation  to 
furnish  lunches  to  the  children  attending 
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and  the  staff  of  an  Indian  Bureau  school 
may  be  awarded  after  competitive  bidding. 
Contracts  for  Lunches  for  Children  in  In- 
dian Schools  Under  Johnson-O'Malley  Act, 
M-36247    (Nov  5,  1954) 
APPEALS 
Generally 

Application  for  oil  and  gas  lease.  Appeal 
from  the  General  Land  Office. 
Deloert    Eugene    Foreman,    Los    Angeles 
056119  "N",  A-23985  (Jan.  31,  1945) 

Application  rejected.  Affirmed  on  appeal. 
Elgyn  0.  Snow,  Los  Angeles  055993  "N", 
A-23980  (Mar.  22, 1945) 

Patentee  required  to  surrender  erro- 
neously issued  patent  with  a  view  to  the 
issuance  of  a  proper  one  to  avoid  a  suit  to 
set  the  patent  aside. 

Squire  E.  Dillon,   Cheyenne  067234   "F", 
A-23974  (Mar.  30, 1945) 

Reduction  in  overriding  royalties  re- 
quired. 

Continental  Oil  Company,  Billings  022161 
(a),  "N",  A-23433  (May  16, 1945) 

Appeal  from  findings  of  fact  of  the  con- 
tracting officer  denying  additional  com- 
pensation under  contract  No.  12r-9319 
dated  Nov.  15, 1938,  with  the  Department  of 
the  Interior. 

The   Warner   Construction   Co.,   M-3404G 
(May  28, 1945) 

Suit  to  Partition  Land. 

Inherited  interests  belonging  to  the  full 
blood  Indian  heirs  were  regarded  as 
restricted. 

W.  G.  Rogers  v.  Sallie  Harjo,   (Aug.  30, 
1945) 

Civil— In  the  U.S.  District  Court  for  the 
Eastern  District  of  Oklahoma. 

Recommending  that  an  appeal  be  taken 
to  the  U.S.  Circuit  Court  of  Appeals. 
U.S.  v.  Board  of  County  Commissioners  of 
Mcintosh  County,   Oklahoma,   et   al.   No. 
U01  (Sept.  21, 1945) 

Views  and  recommendations  as  to  ad- 
visability of  taking  an  appeal.  Suit 
was  instituted  originally  in  the  District 
Court  of  Muskogee,  Okla.,  by  the  restricted 
heirs  of  Eastman  Richard  to  recover  the 
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sum   of  $5,000  alleged   to   have  been   re-  I 
leased  to  Richard  by  Supt.  of  FCTA  with-  I 
out  authority  of  the  Secretary  or  the  Com-  I 
missioner  of  Indian  Affairs. 
Florence  Marie   Townsend   v.    The   First 
National  Batik  &  Trust  Co.,  U.S.A.,  Inter- 
venor  1-92-43  (Dec.  5, 1945) 

Application  for  exchange  of  private  land 
under  sec.  8  of  the  Taylor  Grazing  Act.  Ad- 
justment of  values  required.  Appeal  from 
the  General  Land  Office. 
Mrs.  Bonnie  Hunter,  Buffalo  037111  "K", 
A-23794  (Jan.  29, 1946) 

Renewal  of  20-year  oil  and  gas  lease. 
B.  C.  Bellamy,  C.  Ray  Ferris,  L.  B.  Town- 
send,  C.  E.  Townsend,  Claude  O.  Battles, 
Anna  Battles  Tyler,  Sinclair  Wyoming 
Oil  Co.,  Cheyenne  029560 {a),  A-24164 
(Feb.  20,  1946) 

What  is  properly  the  subject  of  contest 
cannot  be  based  on  facts  of  record. 
Jack  L.  Brutnfield  v.  Audrey  June  Ward, 
Black  foot  054233  "JF",  A-24312  (June  5, 
1946) 

Motion  for  rehearing. 

1.  The  decision  on  appeal  as  to  whether 
land  is  to  be  sold  at  public  sale  is  made 
only  by  the  Secretary  of  the  Interior  and 
persons  specifically  delegated  by  him  to 
make  such  decisions. 

2.  Trespasses  committed  by  cattle  of 
grazing  lessee  are  not  authorized  by  the 
U.S.  and  do  not  involve  the  U.S.  in  the 
taking  of  property  without  due  process  of 
law. 

3.  California  courts,  rather  than  Dept. 
of  Interior,  are  proper  place  to  go  for  en- 
forcement of  State  law  respecting  fencing 
of  cattle  lands  by  private  cattle  ranchers. 
Warren  J.  Davis,  Los  Angeles  061092, 
A-24418  (Jan.  6, 1947) 

1.  The  offer  of  newly  discovered  evidence 
in  support  of  an  appeal  is  not  proper  and 
cannot  be  considered  in  that  respect. 

2.  Proof  for  that  character  could  have 
been  considered  in  connection  with  the 
petitioner's  request  for  a  rehearing,  but 
even  assuming  that  it  had  been  so  pre- 
sented, such  proof  nevertheless  was  insuffi- 
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cient  to  refute  more  convincing  evidence  in 
the  record  concerning  the  competency  of  the 
Indian  allottee  in  question  to  execute  her 
last  will  and  testament. 

3.  The  finding  of  the  Acting  Commis- 
sioner of  Indian  Affairs  that  the  Indian 
allottee  was  competent  to  execute  her  last 
will  and  testament  is  supported  by  the 
record  and  should  not  be  disturbed. 

4.  The  finding  of  the  Acting  Commis- 
sioner that  claims  for  personal  services 
to  the  deceased  allottee  should  be  disal- 
lowed is  also  proper  because  of  the  ap- 
parent lack  of  any  agreement  that  pay- 
ment was  to  be  made  by  the  decedent  or 
was  expected  by  the  claimants  at  the  time 
the  personal  services  in  question  are  al- 
leged to  have  been  rendered. 

Estate  of  Shows  in  a  Crowd,  Deceased 
Crow  Allottee  No.  1813,  Prolate  42574-46, 
A-24813  (Feb.  25, 1948) 

The  merits  of  a  claim  to  a  preference 
right  to  enter  land  upon  its  restoration  to 
entry  will  not  be  considered  on  appeal  and 
the  case  will  be  remanded  after  the  land  has 
been  restored  to  entry  and  the  claimant's 
application  to  enter  has  been  reinstated  by 
the  Bur.  of  Land  Management. 
Libby,  McNeill  and  Libby,  Anchorage 
012646,  A-25794  (Mar.  16,  1950) 

Where,  on  appeal,  applicants  for  min- 
eral patents  submit  additional  documents 
and  request  that  these  documents  be  con- 
sidered by  the  Bur.  of  Land  Management, 
the  cases  will  be  remanded  to  that  Bureau 
for  further  consideration. 
Federal  Oil  Shale  Co.,  Delos  D.  Potter, 
Harry  K.  Savage,  Denver  056601,  056606, 
Colorado  050,  046,  A-25921,  A-25940, 
A-25952  (Sept.  27, 1950) 

It  is  proper  to  dismiss  an  appeal  from  the 
rejection  of  an  application  for  grazing 
privileges  on  motion  of  the  range  manager 
where  all  issues  involved  in  the  appeal 
have  previously  been  adjudicated  in  a  pro- 
ceeding involving  the  same  privileges,  the 
same  parties,  and  the  same  base  property. 

Where  no  appeal  is  taken  from  a  decision 
of  a  hearing  examiner  involving  grazing 
privileges,  the  decision  becomes  the  final 
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decision  of  the  Department  and  it  will  not 
be  disturbed  except  upon  a  showing  of 
fraud  or  gross  irregularity. 
Clegg  Livestock  Company,   Utah  Grazing 
District  No.  2,  A-26571  (Jan.  23, 1953) 

Applications  for  Noncompetitive  Oil  and 
Gas  Lease  Rejected. 

On  Aug.  14, 1952,  Lester  C.  and  Alpha  L. 
Hotchkiss  appealed  to  the  head  of  the 
Department  from  a  decision  dated  June 
25,  1952,  by  the  Director  of  the  Bur.  of 
Land  Management. 

On  Feb.  24,  1953,  there  was  received  in 
the  office  of  the  Director  of  the  Bur.  of 
Land  Management  a  withdrawal  by  Mr. 
and  Mrs.  Hotchkiss  of  their  application 
and,  hence,  in  effect,  of  their  appeal. 
Lester  C.  Hotchkiss,  Los  Angeles  081523 
A-26639  (Mar.  11, 1953) 

A  decision  issued  by  the  Director  of  the 
Bur.  of  Land  Management  which  simply 
promulgates  a  decision  rendered  by  the 
Secretary  on  appeal  is  not  subject  to  a  fur- 
ther appeal  to  the  Secretary. 

Where  an  applicant  for  an  electric  trans- 
mission line  right-of-way  appeals  from  a 
requirement  that  it  agrees  to  comply  with 
certain  Departmental  regulations  govern- 
ing the  issuance  of  such  rights-of-way  and 
the  appeal  is  rendered  by  an  amendment  of 
the  regulations  during  the  pendency  of  the 
appeal,  the  case  will  be  remanded  to  the 
Bur.  of  Land  Mangement  for  further  con- 
sideration of  the  appellant's  application  in 
light  of  the  revised  regulations. 
Pacific  Gas  and  Electric  Co.,  Sacramento 
043714,  et  al.,  A-26692,  et  al.  (Oct.  20, 1954) 
Answers 

Recommending  that  appeal  be  taken  from 
the  decision  of  the  U.S.  District  Court 
findings  that  Lonie  Scott  was  a  competent 
Indian  and  full-blood  Choctaw.  In  the  opin- 
ion of  the  Department,  the  court's  finding 
of  fact  was  clearly  erroneous  and  its  is  rec- 
ommended that  appellate  review  be  sought. 
Lonie  Scott  v.  W.  W.  Pierce,  (May  28, 
1945) 

Judgment  rendered  in  case  on  June  6, 
1945  is  partially  adverse  to  the  contentions 
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of  the  Govt,  and  you  have  requested  our 
views  on  the  question  of  appeal. 
W.  B.  Gibson  v.  Sinie  Harrison  (Aug.  23, 
1945) 

Charges  of  maladministration  at  CPS 
Camp  No.  Ill,  Manco  Project,  Colorado. 

Held:  The  charges  of  Assignee  LeCompte 
are  largely  substantiated  by  the  record,  and 
it  is  suggested  that  the  Department  of 
Justice  be  requested  to  consider  the  ad- 
visability of  discontinuing  opposition  to  the 
appeal  or  obtaining  a  reversal  of  the  con- 
viction. If  conviction  stands,  the  further 
suggestion  should  be  made  that  the  Attor- 
ney General  consider  recommending  a 
pardon. 

Charges  of  Maladministration  at  CPS 
Camp  No.  Ill,  Mancos  Project,  Colorado 
(May  23,  1946) 

The  Rules  of  Practice  do  not  provide  for 
class  appeals.  A  person  who  desires  to  ap- 
peal to  the  head  of  the  Department  must 
do  so  in  person  or  through  a  duly  autho- 
rized representative. 

The  action  of  the  Director  of  BLM  in 
dismissing  protests  against  a  contemplated 
private  exchange  will  be  affirmed  where  the 
record  sustains  the  Director's  findings  that 
the  selected  lands  do  not  exceed  the  offered 
lands  in  value  and  that  the  public  interest 
will  be  benefited  by  the  exchange. 
Kenyon  T.  Palmer,  et  al.  v.  Ellsworth  E. 
Brown,  Phoenix  083686  "LD",  A-25518 
(Oct.  20, 1948) 

Applications  for  enlarged  homestead  en- 
try were  properly  denied  where  character- 
istics of  the  climate  and  the  soil  make  the 
land  applied  for  unsuitable  for  the  pro- 
duction of  crops  by  dry  farming. 

By  the  departmental  regulations  relating 
to  appeals,  an  applicant  for  entry  under  the 
Enlarged  Homestead  Act  is  afforded  an 
opportunity  to  present  his  views  respecting 
the  correctness  of  the  classification  of  the 
land  as  suitable  for  such  entry. 
Curtis  Ferguson,  et  al.,  Colorado  034,  etc., 
A-26684,  A-26690   (May  1,  1953) 

The  leasing  of  public  lands  under  the 
Mineral  Leasing  Act  is  discretionary  with 
the  Department. 
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Where  public  lands  are  under  considera- 
tion for  withdrawal,  it  is  proper  to  with- 
hold action  on  applications  to  lease  the 
lands  for  oil  and  gas  purposes  until  the 
Department  determines  whether  the  lands 
shall  be  made  available  for  such  leasing. 

The  rejection  of  applications  for  oil  and 
gas  leases  filed  prior  to  the  withdrawal  of 
public  lands  from  such  leasing  does  not 
deprive  the  applicants  of  any  rights. 

The  granting  of  an  opportunity  to  pre- 
sent oral  argument  before  the  Director  of 
the  Bur.  of  Land  Management  in  appeals 
rejecting  applications  for  oil  and  gas  leases 
is  discretionary  with  the  Director. 

Where  lands  have  been  withdrawn  from 
oil  and  gas  leasing,  it  is  not  error  for  the 
Director  to  refuse  to  permit  oral  argument 
in  cases  where  applications  for  oil  and  gas 
leases  filed  prior  to  the  withdrawal  have 
been  rejected  by  the  Manager. 
Jack  Burton,  et  al.,  Las  Cruces  068498,  etc., 
A-26776  (Sept.  14, 1953) 

Dismissal 
Application     for     oil     and     gas     lease 
rejected. 

Elgini  O.  Snow,  Los  Angeles  055993  "AT'\ 
A-23980  (Jan.  31, 1945) 

Restoration  to  mineral  entry  denied. 
John  F.  Perkins,  Carson  City  022082  "N") 
A-24016  (May  28,  1945) 

Preference-right  application  for  oil  and 
gas  lease  rejected. 

Webster  V.  Clark,  Sacramento  027595, 
036292  "N",  A-24144  (July  24, 1945) 

Private  exhange  application  080538  re- 
jected in  part.  Private  exchange  applica- 
tion 080539  rejected  in  its  entirety. 
Joanne  Elliston,  Phoenix  080538,   080539 
"K",  A-24100   (July  24,  1945) 

Application  for  Indian  Reservation  ex- 
change rejected. 

Daniel  W.  Campbell,  Phoenix  080629, 
A-23933  (Aug.  31, 1945) 

Application  for  private  exchange  re- 
jected. 

J.  N.  Cook,  Clarence  Cook,  and  Estate  of 
D.  S.  Cook,  Salt  Lake  City  063212  "K", 
A-24073  (Sept.  7, 1945) 
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Application      for      private      exchange 
rejected. 

I.  W.  Allen,  SLC  063382  "K",  A-24053  (Oct. 
3,1945) 

Application  for  private  exchange 
rejected. 

Board  of  Commissioners  of  White  Pine 
County,  Nevada,  Carson  City  021079  "K", 
A-23950(Oct.24,1945) 

Application  for  change  rejected. 
Favell-Utley  Realty  Co.,  Lakeview  016126 
"K",  A-24007  (Nov.  5, 1945) 

Application  for  exchange  rejected. 
Favell-Utley  Realty  Co.,  Lakeview  016112 
"K",  A-24008  (Nov.  5, 1945) 

Private  exchange  application  under  sec. 
8(b)  of  the  Taylor  Grazing  Act  rejected. 
Willard  J.  Jones,  Salt  Lake  City  063189 
"K",  A-24062  (Jan.  5, 1946) 

Application  for  private  exchange  of  lands 
under  sec.  8  of  the  Taylor  Grazing  Act  re- 
jected. 

M.  J.  Cathey,  Las  Cruces  063556  "K'\ 
A-24131  (Jan.  25,1946) 

The  attached  decision  holds  that,  despite 
the  possible  existence  of  an  excess  of  land, 
beyond  that  indicated  by  record  measure- 
ments, there  does  not  exist  any  such  strip 
of  unsurveyed  land,  it  indicates  the  correct 
basis  for  distributing  this  excess  measure- 
ment *  *  *. 

Rooert  R.  Maxwell,  Evanston  022692  "N", 
A-24456  (Dec.  17,1946) 

Appeal  from  the  Bur.  of  Land  Manage- 
ment. Protest  dismissed  and  application  for 
grazing  lease  rejected. 

Subleasing  by  a  grazing  lessee  without 
prior  permission  is  ground  for  cancella- 
tion of  lease;  but  cancellation  is  not  com- 
pulsory and  Department  will  investigate 
circumstances  of  each  instance.  Grazing 
lease  sublet  to  lessee's  brother-in-law 
at  same  rental  charged  by  Govt,  will 
not  be  canceled  where  brother-in-law 
bought  base  lands,  upon  which  original 
lease  was  based,  and  original  lessee  was 
269-098—74 73 
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quitting  cattle  business  to  one  in  cattle 
business. 

Lloyd  H.  Luelling,  The  Dalles  031110, 
A-24485  (Jan.  31, 1947) 

Failure  of  appellant  to  serve  adverse 
party  within  time  prescribed  by  Rules  of 
Practice  or  to  make  such  service  thereafter 
when  the  defect  was  twice  called  to  his 
attention  calls  for  dismissal  of  appeal. 
Roy  E.  Hammond,  Worth  Garetson,  Evan- 
ston 022729,  021839  "#",  A-24436  (Feb.  14, 
1947) 

Protest  dismissed  where  filed  by  former 
oil  and  gas  lease  owner  who  failed  for  over 
a  year  to  take  action  to  return  preference- 
right  lease  forms  and  only  objected  to  pro- 
ceedings approximately  10  months  after 
another  person  had  filed  application  for 
lease  of  same  lands. 

Glen  Wilson,  Evanston  022231,  022888  U2P', 
A-24513  (Apr.  15, 1947) 

Appeal  dismissed  upon  withdrawal  of 
applicant's  application  for  sodium  prospect- 
ing permit. 

W.  M.  Harrington  v.  C.  A.  Waldron,  A- 
24604  (June  6,  1947) 

Oil  and  gas  preference-right  lease  appli- 
cation rejected. 

Upon  motion  of  appellant  appeal  is 
dismissed. 

Marie  E.  Smith,  et  al.,  Great  Falls  082324 
"N",  A-24627  (Jan.  12, 1948) 

Motion  for  rehearing  dismissed  upon  re- 
quest of  movant. 

Claude  0.  Bur  son  and  Ellsworth  E.  Brown, 
Phoenix  081496,  080126,  A-24409  (June 
24,1948) 

Upon  motion  of  counsel  for  the  appellant, 
an  appeal  is  dismissed. 
Laird-Evans  Cattle  Ranch,  Phoenix  080975, 
077422  "K",  A-24701  (Oct.  4, 1948) 

An  appeal  from  a  decision  denying  a 
State's  application  for  indemnity  selection 
should  be  dismissed  where  it  appears  that 
only  the  party  for  whose  benefit  the  State 
was  presumably  acting  took  the  appeal  and 
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even  she  no  longer  seeks  relief  by  way  of 
an  indemnity  selection  by  the  State. 
State   of   California,    Sacramento    037333 
"if"',  A-25127  (Dec.  14,  1948) 

A  motion  for  rehearing  which  presents  no 
new  facts  or  arguments  will  be  denied. 
Alex  Liska,  Anchorage  08290  "AT",  A-24491 
(Jan.  19, 1949) 

An  appeal  will  be  dismissed  where  the 
appellant  notifies  the  Department  of  the 
withdrawal  of  the  appeal. 
8.  A.  Kenoyer,  Carson  City  022m  "CNU", 
A-25578(May2,1949) 

Oil  and  Gas  Lease  Applications  Totally 
or  Partially  Rejected. 

An  appeal  will  be  dismissed  where  the 
question  involved  has  become  moot. 
C.  S.  Glascoe,  Las  Cruces  06M61,  065496- 
97-98,  A-25289  (May  3,  1949) 

Where  an  applicant  under  a  public  land 
law  files  an  appeal  from  the  rejection  of 
his  application  and  subsequently  with- 
draws his  application,  his  appeal  will  be 
dismissed. 

John    P.    Degnan,     Sacramento     036626, 
A-25696  (June  9,  1949) 

An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  applicant. 
Gladiolus     Cuddy     Gertzloff,     Anchorage 
011346,  A-25751  (Aug.  2, 1949) 

An  appeal  which  is  withdrawn  by  the 
appellant  will  be  dismissed. 
John  D.  Longworth,  Los  Angeles  069623, 
A-25656  (Aug.  19, 1949) 

An  appeal  will  be  dismissed  where  the 
appellant  notifies  the  Department  of  the 
withdrawal  of  the  appeal. 
Paul  Foster,    Cheyenne   068604,    A-24628 
(Sept.  7, 1949) 

A  coal  leasing  unit  which  has  been  estab- 
lished for  the  leasing  of  coal  land  will  not 
be  modified  by  the  addition  of  other  land 
where  it  appears  that  only  a  small  portion 
of  the  additional  land  contains  any  out- 
crop of  marketable  coal,  that  such  portion 
is  isolated  from  other  coal  lands,  and  that 
the  addition  of  the  land  would  isolate  and 
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make   inaccessible   the   coal   outcrops   on 
other  leasing  units. 

An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  appellant. 
Utah  Fuel  Company,  A.  E.  Gibson,  A-25766 
(Jan.  11, 1950) 

An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  appellant. 
Charles   R.    Creighton  v.   Evelyn  Fisher, 
Sacramento  038522,  039175,  jj^9076,  038513, 
039236,  A-25816  (Feb.  28, 195&) 

An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  appellant. 
David  L.  Springman  v.  Conrad  C.  Fisher, 
Sacramento  038509,  038600,  038603,  039236, 
A-25818  (Mar.  3, 1950) 

An  appeal  from  the  rejection  of  applica- 
tions to  exchange  lands  will  be  dismissed 
when  the  applications  and  the  appeal  are 
withdrawn. 

Ben  JL  Mat  kins,  Blackfoot  054151,  054153, 
A-25776  (Apr.  10,  1950) 

An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  appellant. 
Universal    Consolidated    Oil    Co.,    Sacra- 
mento   039055,    019376,    036953,    A-25876 
(May  24, 1950) 

An  appeal  which  is  withdrawn  by  the 
appellant  will  be  dismissed. 
Wcali    Creek   Oil   and   Gas   Co.,   A-25809 
(July  27,  1950) 

An  appeal  from  the  decision  of  a  hear- 
ing examiner  should  be  dismissed  where 
the  appeal  was  filed  late,  where  proof  of 
service  of  the  appeal  on  an  intervenor  was 
not  submitted  until  after  more  than  11 
months  had  elapsed  from  the  date  of  the 
filing  of  the  appeal,  despite  requests  from 
the  Department  for  the  submission  of  such 
proof,  and  where  there  is  no  evidence  of 
the  existence  of  circumstances  which 
might  excuse  the  failure  to  comply  with  the 
Rules  of  Practice. 
E.  E.  Larsen,  A-25888  (Aug.  4,  1950) 

The  Director  of  the  Bur.  of  Land  Man- 
agement has  the  authority  to  investigate 
the  qualifications  of  a  preference-right  ap- 
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plicant  for  land  offered  at  public  sale  as  an 
isolated  tract,  even  though  the  existence  of 
a  possible  lack  of  qualifications  is  called  to 
his  attention  by  evidence  which  is  offered 
for  the  first  time  on  appeal  which  might 
properly  have  been  dismissed. 
Lansing  D.  Teeple,  Great  Falls  085122, 
A-25870  (Aug.  17,  1950) 

The  Department's  regulation  of  Aug.  2, 
1949,  governing  the  procedure  to  be  fol- 
lowed in  disposing  of  farm  units  on  which 
reclamation  homestead  entries  have  been 
canceled,  is  applicable  to  cancellations  oc- 
curring after  Aug.  2,  1949,  with  respect  to 
farm  units  which  were  opened  to  entry  by 
a  public  notice  issued  prior  to  Aug.  2,  1949. 

An  application  for  a  reclamation  home- 
stead entry  will  be  rejected  where  the  farm 
unit  for  which  it  is  filed  was  withdrawn 
from  entry  prior  to  the  time  when  the  farm 
unit  would  otherwise  have  been  opened  to 
entry. 

An  application  for  a  reclamation  home- 
stead entry  may  be  rejected  when  it  is  not 
accompanied  by  proof  of  the  applicant's 
qualifications  to  make  an  entry,  as  required 
by  the  public  notice  opening  the  land  to 
reclamation  homestead  entry. 
R.  C.  McClymonds,  Phoenix  086150,  A- 
25856  (Sept.  16,  1950) 

Where  the  question  involved  has  become 
moot,  an  appeal  will  be  dismissed. 
'  Jules   J.   Kilcher,  Anchorage   010564,   A- 
25938  (Nov.  10,  1950) 

A  departmental  decision  approving  the 
dismissal  of  an  appeal  from  a  hearing  ex- 
aminer because  of  failure  to  comply  with 
procedural  requirements  will  be  set  aside 
and  the  case  will  be  remanded  to  the  Bur. 
of  Land  Management  for  consideration  of 
the  matters  of  substance  raised  in  the  ap- 
peal, where  an  affidavit  is  submitted  by  the 
appellant  setting  forth  circumstances  which 
appear  to  justify  the  waiving  the  procedu- 
ral defects  and  where  the  reopening  of  the 
case  to  the  extent  of  considering  the  merits 
of  the  appeal  apparently  will  not  prejudice 
others  interested  in  the  subject  matter  in 
the  case. 


RULES  OF  PRACTICE— Continued 

APPEALS — Continued 

Dismissal — Continued 
A  request  by  an  appellant  that  the  hear- 
ing before  the  examiner  be  reopened  so  that 
additional  testimony  may  be  offered  will 
be  denied  where  it  appears  that  the  appel- 
lant was  not  deprived  of  an  opportunity  to 
submit,  at  the  hearing  before  the  exam- 
iner, the  evidence  which  he  proposes  to 
submit  at  a  reopened  hearing. 
E.  E.  Larsen,  Evanston,  A-25888  (Dec.  8, 
1950) 

Only  those  persons  whose  interests  have 
been  adversely  affected  by  a  decision  ren- 
dered under  the  Federal  Range  Code  for 
grazing  districts  can  appeal  from  such  de- 
cision. 

An  error  on  the  part  of  district  grazier  in 
incorporating  in  his  decision  on  an  appli- 
cation for  grazing  privileges  the  classifica- 
tion to  be  assigned  to  base  property  offered 
in  support  of  another  person's  application 
does  not  give  rise  to  any  right  of  appeal  on 
the  part  of  the  first  applicant,  where  such 
classification  does  not  have  any  prejudicial 
effect  on  the  first  applicant's  claim  of  graz- 
ing privileges. 

Decision  set  aside  and  appeal  dismissed. 
Vern  Parman,  et  al.,  43126,  A-25715  (Dec. 
27,  1950) 

Where  an  application  to  locate  land  un- 
der Valentine  scrip  was  finally  denied  upon 
the  basis  of  thorough  consideration,  a  sub- 
sequent petition,  filed  years  later,  to  rein- 
state the  application  will  not  be  allowed. 
Seaside  Land  Company,  Los  Angeles 
062264,  062265,  062266,  062267,  062268,  A- 
25970  (Dec.  29, 1950) 

An  appeal  involving  an  allegedly  im- 
proper approval  by  the  oil  and  gas  super- 
visor of  a  notice  of  intention  to  drill  a  well 
in  the  participating  area  of  a  unit  area 
is  academic  and  will  be  dismissed  when  the 
well  has  been  completed  as  a  dry  hole  be- 
fore the  issue  is  decided. 

An  appeal  which  involves  a  dispute  with 
respect  to  the  ownership  of  prospective 
production  from  a  well  drilled  in  a  unit 
area  will  be  dismissed  as  moot  when  the 
well  in  question  is  completed  as  a  dry  hole. 
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The  Department  will  not  undertake  the 
adjudication  of  contract  rights  between  pri- 
vate parties. 

GdGOil  Company  v.  The  California  Com- 
pany, A-26179  (May  24, 1951) 

Where  an  applicant  for  a  coal  lease  with- 
draws his  application  while  his  appeal  from 
the  rejection  thereof  is  pending,  the  ques- 
tion involved  in  the  appeal  becomes  moot 
and  the  appeal  will  be  dismissed. 
Atlas  Coal  Corporation,  BLM-C  021782 
(Oklahoma),  A-26200  (Sept.  6, 1951) 

An  appeal  will  be  dismissed  where  the 
decision  appealed  from  has  been  so  com- 
pletely modified  that  the  appeal  is  ren- 
dered moot. 

Interstate  Natural  Gas  Co.  A-25975  (Oct. 
3,1951) 

Where  an  appellant  files  a  dismissal  of 
the  appeal,  the  appeal  will  be  dismissed. 
Honolulu  Oil  Corporation  and  Signal  Oil 
and  Gas  Company,  BLM-A  014031,  014032, 
A-26410  (Mar.  14, 1952) 

An  appeal  will  be  dismissed  when  it  is 
withdrawn  by  the  appellant. 
Gladys  Utzinger,  Neic  Mexico  04909,  A- 
26252  (Apr.  24, 1952) 

Where  an  applicant  for  an  oil  and  gas 
lease  withdraws  his  application  while  his 
appeal  is  pending,  the  question  involved  in 
the  appeal  becomes  moot  and  the  appeal 
will  be  dismissed. 

Charles     W.     Kettenring,     Los     Angeles 
084357,  A-26345  (May  28,  1952) 

Where  the  issues  involved  in  an  appeal 
are  moot,  the  appeal  will  be  dismissed. 

Where  it  appears  that  the  holder  of  a 
10-year  permit  is  no  longer  engaged  in  the 
livestock  business,  it  is  pointless  to  deter- 
mine, a  few  days  prior  to  the  expiration 
of  the  permit,  whether  it  granted  to  the 
permittee  grazing  privileges  in  excess  of 
those  to  which  he  was  entitled  under  the 
applicable  law  and  regulations. 
Zelph  S.  Calder,  Appellant,  H.  E.  Seeley, 
et  al.,  Intervenors  057602,  A-26372  (June 
27, 1952) 
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An  appeal  will  be  dismissed  when  it  is 
withdrawn  by  the  appellant. 
Casimir  Calvat,  Appellant,  Angelo  Poulos, 
Intervenor,  A-26386  (June  30,  1952) 

An  appeal  will  be  dismissed  where  it  has 
become  moot. 

Where  an  applicant  for  a  natural  gas 
pipeline  right-of-way  across  public  lands 
has  taken  an  appeal  to  the  head  of  the 
Department  from  a  decision  by  the  Di- 
rector of  the  Bur.  of  Land  Management 
rejecting  the  application  because  of  the 
applicant's  refusal  to  execute  the  com- 
mon-carrier stipulation  prescribed  by  the 
Department,  and  the  applicant,  during  the 
pendency  of  the  appeal,  decides  to  execute 
the  common-carrier  stipulation  in  a  form 
satisfactory  to  the  Department,  the  appeal 
is  moot. 

El  Paso  Natural  Gas  Company,  New  Mex- 
ico 05891,  etc.,  A-26377  etc.  (July  10, 1952) 

When,  during  the  pendency  of  an  appeal 
from  the  rejection  of  an  application  to 
make  desert  land  entry,  the  appellant 
amends  his  application  to  eliminate  the 
land  originally  sought  and  to  substitute 
for  it  other  land  not  previously  considered 
in  the  decision,  the  appeal  is  moot  and  will 
be  dismissed. 

Kenneth     W.     Marshall,     Idaho     01828, 
A-26507  ( a )  ( Aug.  5, 1952 ) 

Protest  against  forest  exchange  appli- 
cation dismissed. 

It  was  proper  for  Bur.  of  Land  Man- 
agement to  dismiss  its  protest  against  a 
forest  exchange  application  filed  by  Mrs. 
Marie  Scott. 

Subsequent  to  the  filing  of  this  appeal, 
R.  E.  Pryor  &  Son  withdrew  its  protest 
against  the  exchange. 
R.  E.  Pryor  &  Son,  Mrs.  Marie  E.  Scott, 
Colorado  04138,  A-26527  (Dec.  5,  1952) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  is  not  filed 
within  the  period  prescribed  by  the 
Department's  Rules  of  Practice. 
Southern  California  Edison  Co.,  Sacramen- 
to 043246,  A-26542  (Dec.  10,  1952) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  if  it  was  not  filed  within 
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the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

Reed  and  Ernest  Kennedy,  Claude  Willis, 
A-26610  (Dec.  11,  1952) 

An  appeal  to  the  head  of  the  Depart- 
ment will  be  dismissed  if  it  was  not  filed 
within  the  period  prescribed  by  the  De- 
partment's Rules  of  Practice. 
Wyoming  Highway  Department,  Wyoming 
05381,  A-26611  (Dec.  11,  1952) 

Mrs.  Shannon  appealed  from  the  deci- 
sion of  the  Asst.  Director  of  the  Bur.  of 
Land  Management  which  canceled  her 
mineral  entry  for  Prima  Vista  1  and  Black 
Cloud  Nos.  6  and  7  on  the  grounds  that  no 
discovery  of  a  valuable  mineral  deposit 
has  been  made  on  the  claim. 

Review  of  the  record  indicates  no  error 
was  made  in  the  previous  decision. 
U.S.  v.  Abbie  D.  Shannon,  Denver  056651, 
A-26550  (Dec.  17, 1952) 

An  appeal  to  the  head  of  the  Depart- 
ment will  be  dismissed  if  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 
Halvor  F.  Holbeck,  Montana  08580,  A- 
26597  (Jan.  19,  1953) 

On  Aug.  14,  1952,  Connell  appealed  to 
the  head  of  the  Department  from  a  decision 
rejecting  his  application  for  a  noncompeti- 
tive oil  and  gas  lease.  On  Jan.  22,  1953,  he 
withdrew  his  appeal.  Appeal  dismissed. 
Thomas  Connell,  Los  Angeles  088300,  A- 
26645  (Jan.  27,  1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  if  it  was  not  filed  with 
the  Director  of  the  Bur.  of  Land  Manage- 
ment within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 
M.  L.  Bickley,  Los  Angeles  088435,  Sacra- 
mento 0^1256,  A-26605  (Feb.  12,  1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  if  it  was  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  the  appellant  did 
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Dismissal — Continued 
not  file,  within  the  period  prescribed  by 
the  Department's  Rules  of  Practice,  a  cer- 
tificate showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

Charles  Comack,  John  Photos,  Denver 
056696,  Colorado  0180,  A-26682  (Feb.  16, 
1953) 

Samuel  Herrick,  as  attorney  for  the 
below  and  the  Pacific  Coast  Borax  Com- 
pany, filed  notice  of  appeal  to  the  head  of 
the  Department  from  decisions  dated 
Sept.  9  and  11, 1952,  by  the  Acting  Director 
of  the  Bur.  of  Land  Management. 

On  Feb.  26,  1953,  there  was  received 
from  Mr.  Herrick  a  letter  withdrawing  the 
appeals. 

LeRoy  D.  Osborne,  Los  Angeles  071291, 
071292,  A-26586,  A-26590  (Mar.  6,  1953) 

Application  for  Noncompetitive  Oil  and 
Gas  Leases  Rejected. 

On  Aug.  11,  1952,  John  L.  Parlow  ap- 
pealed to  the  head  of  the  Department 
from  a  decision  dated  June  25,  1952,  by 
the  Director  of  the  Bur.  of  Land  Man- 
agement. 

By  letter  dated  Feb.  2,  1953,  Mr.  Parlow 
has  in  effect  withdrawn  his  appeal. 
John  L.  Parlow,  Los  Angeles  088357  (for- 
merly   Sacramento    0^1106),    A-26668(a) 
(Mar.  16, 1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  the  appellant  did 
not  file,  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice,  a  certifi- 
cate showing  service  of  notice  of  the  appeal 
upon  a  party  having  an  adverse  interest. 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  for  appeal. 
Charles  E.  Kane,  Buffalo  036880,  Wyoming 
013793,  05975,  A-26754  (Apr.  23,  1953) 

William  Stanton  Phillips'  applications 
for  noncompetitive  oil  and  gas  leases  were 
rejected  under  the  provisions  of  sec.  17, 
Mineral  Leasing  Act,  on  lands  in  the  Los 
Padres  National  Forest. 
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On  Apr.  13,  1953,  Mr.  Phillips  filed  a 
withdrawal  of  his  applications  and  of  his 
appeals  from  the  decisions  of  the  Director. 
William  Stanton  Phillips,  Los  Angeles 
081 147,  A-26664,  A-26665  (Apr.  29, 1953) 

When  an  applicant  withdraws  his  appli- 
cation the  appeal  is  dismissed. 
Thomas  Connell,  Los  Angeles  088294,  For- 
merly Sacramento  04093,  A-26644    (May 
19,1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 
Vincent  E.  Kannally,  Executor  of  the 
Estate  of  Cornelius  M.  Kannally,  Deceased 
v.  San  Manuel  Copper  Corp.,  Phoenix 
052209,  053139,  A-26707  (May  29,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  sum- 
marily dismissed  where  notice  of  appeal 
is  not  filed  within  30  days  from  service 
upon  the  appellant  of  the  decision  appealed 
from. 

Bonelli  Cattle  Company,  Phoenix  086298, 
A-26709  (June  18, 1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  of  appeal. 
Frank  I.  Hyman,   BLM  02205/,,   A-26621 
(July  22.  1953) 

Application  for  Enlarged  Homestead 
Rejected. 

Where  a  proper  notice  of  appeal,  stating 
the  grounds  for  such  appeal,  is  not  filed 
within  the  allowed  period  of  time,  the  ap- 
peal will  be  dismissed. 

Albert  J.  Castagno,   Utah  05419,  A-26670 
(Aug.  3, 1953) 

Appeals  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  they  were  not  filed 
with  the  Director  of  the  Bur.  of  Land  Man- 
agement within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 

The  Manager  of  a  Land  and  Survey  Of- 
fice of  the  Bur.  of  Land  Management  has  no 
authority  to  extend  the  time  fixed  by  reg- 


RULES  OF  PRACTICE— Continued 
APPEALS — Continued 
Dismissal — Continued 
ulation  for  taking  an  appeal  to  the  Sec- 
retary of  the  Interior  from  a  decision  of 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 

C.  B.  Eaton,  Myrtle  Esther  Eaton,  Idaho 
01771,  01774,  A-26762  (Aug.  11,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 
Merle  Edwin  Wilson,  Dewey  Verne  Wilson, 
Colorado   01206,   01207,  A-26761,  A-26763 

i  Aug.  17,  1953) 

Merl   Miller,   Utah  06984,  A-26780    (Aug. 
17,1953) 

An  appeal  will  be  dismissed  where  it  is 
withdrawn  by  the  appellant. 
Phyllis  H.  Hall,  Cameron  B.  Hall,  M.  L. 
Dickcrson,  Anchorage  023121,  023119, 
023120,  A-26780,  A-26782,  inch  (Aug.  25, 
1953) 

An  appeal  involving  oil  and  gas  lease 
applications  will  be  dismissed  where,  after 
the  appeal  is  taken,  the  applications  are 
withdrawn. 

Pat  A.  McCormick,  et  ah,  BLM-A  017078— 
017085  ( Cali /.),  A-26850  (Aug.  27,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Associate  Direc- 
tor of  the  Bur.  of  Land  Management  will 
be  dismissed  where  notice  of  appeal  is  not 
filed  within  30  days  from  service  upon  the 
appellant  of  the  decision  from  which  an 
appeal  is  taken. 

Publication  of  notice  of  sale  for  five  suc- 
cessive weeks  is  due  compliance  with  the 
notice  requirement  of  the  public  sale  stat- 
ute where  the  sale  takes  place  not  less  than 
30  days  after  the  first  publication. 

After  patent  on  land  has  issued,  this 
Department  has  no  jurisdiction  to  inquire 
into  and  determine  the  rights  of  one  claim- 
ing land  adversely  to  the  patentee. 
Rose  Tully,  Protestant,  Barney  A.  and 
Dollie  B.  Cornelius,  Patentees,  Los  Angeles 
071636,  Patent  No.  1127761.  A--26719  (Sept. 
9,    1953) 
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Where  a  State  appeals  to  the  Secretary 
of  the  Interior  from  a  decision  of  the  Di- 
rector of  the  Bur.  of  Land  Management  re- 
jecting its  application  for  a  school  land 
indemnity  selection  and  awarding  the  land 
to  a  desert  land    applicant,  hut  fails  to 
serve  a  copy  of  its  appeal  on  the  conflicting 
applicant,    and   the   latter   has   not   been 
given  an  opportunity  to  be  heard  on  the 
appeal,  the  case  is  not  ripe  for  considera- 
tion  on  the  merits,   and  a  departmental 
decision  rendered  on  the  merits  in  such  a 
situation  may  be  vacated. 
State  of  California,  Wm.  M.  Patch,  Los 
Angeles  077628,  078704,  A-26416  (Dec.  27, 
1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be 
summarily  dismissed  where  notice  of  ap- 
peal is  not  filed  within  30  days  from  the 
service  upon  the  appellant  of  the  decision 
appealed  from. 

Ted    C.    Mathews,   Fairbanks    010078,   A- 
26928  (Jan.  6,  1954) 

An  appeal  involving  an  application  for 
a  five-acre  tract  will  be  dismissed  where, 
after  the  appeal  is  taken,  a  relinquish- 
ment of  the  entire  entry  is  filed. 
Floyd  0.  Woody,  Nevada  014659,  A-26952a 
(Feb.  10,  1954) 

Where  an  applicant  for  an  oil  and  gas 
lease  withdraws  his  application  while  his 
appeal  from  the  rejection  thereof  is  pend- 
ing, the  appeal  will  be  dismissed. 
Howard  Brawn,  New  Mexico,  010478,  A- 
26919  (Feb.  15, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be 
dismissed  where  it  was  not  filed  within 
the  time  prescribed  by  the  Department's 
Rules  of  Practice. 

Thomas     J.     Kurdy,     Idaho     01571,     A- 
26863  (Feb.  19,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
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filed  with  the  Director  of  the  Bur.  of  Land 
Management  within   the   time   prescribed 
by   the   Department's   Rules   of  Practice. 
Where  a  notice  of  appeal    to  the  Sec- 
retary of  the  Interior  is  delivered  to  a 
subordinate  official  of  the  Bur.  of  Land 
Management   and   forwarded   by   him   to 
the  Director,   it  is   not  filed,  within  the 
meaning  of  the  applicable  rule  of  prac- 
tice, until  it  is  actually  received  in  the 
Director's  office  in  Washington. 
Libby,  McNeill  &  Libby,  Anchorage  011242, 
A-26982  (Apr.  1, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of 
Land  Management  within  the  time  pre- 
scribed by  the  Department's  Rules  of 
Practice. 

Richard  H.  Yoder,  Fairbanks  05948,  07515, 
07521,  A-26857    (Apr.  7,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  pre- 
scribed by  the  Department's  Rules  of 
Practice,  a  certificate  showing  service  of 
notice  of  the  appeal  upon  a  party  having 
an  adverse  interest. 

Howard  Wilson,  New  Mexico  07250,  07251, 
A-26838  (Apr.  27,1954) 

Where,  after  an  appeal  is  filed,  the  ap- 
pellant states  that  the  appeal  will  be 
withdrawn  subject  to  certain  conditions, 
and  the  conditions  are  acceptable  to  the 
Department,  the  appeal  will  be  dismissed. 
Potash  Company  of  America,  Las  Cruces 
046729  "A",  "(7",  "D",  A-26978  (Apr.  28, 
1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
did  not  file,  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice,  a  cer- 
tificate showing  service  of  notice  of  appeal 
upon  a  party  having  an  adverse  interest. 
Lawrence  T.  Epperson,  Guy  R.  Campbell, 
Jr.,  Salt  Lake  069579,  A-26840  (Apr.  30, 
1954) 
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An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  time  prescribed  by  the 
Department's  Rules  of  Practice. 
George  E.  McCoy,  Jr.,  New  Mexico  05280, 
A-26998  (May  19, 1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  the  granting  of  an  extension 
of  time  for  the  filing  of  a  notice  of  appeal 
to  the  Secretary  of  the  Interior  from  the 
decision  of  the  Director  of  the  Bur.  of 
Land  Management. 

An  appeal  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director 
of  the  Bur.  of  Land  Management  will  be 
dismissed  where  it  was  not  filed  within 
the  time  prescribed  by  the  Department's 
Rules  of  Practice. 

Alma  M.  Argyle,  Jr.,  Utah  01&26,  A-26999 
(May  26,  1954) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  delivered  to  a  sub- 
ordinate official  of  the  Bur.  of  Land  Man- 
agement and  forwarded  by  him  to  the 
Director,  it  is  not  filed,  within  the  meaning 
of  the  applicable  Rules  of  Practice,  until 
it  is  actually  received  in  the  Director's 
Office  in  Washington. 
Henry  E.  Bosse,  et  al.,  Sacramento 
038885,  A-27005  (May  28,  1954) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  applicant  did 
not  file  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice  a  certificate 
showing  service  of  notice  of  the  appeal 
upon  a  party  having  an  adverse  interest. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  inter- 
nal improvement  as  suitable  for  disposition 
as  a  State  selection  and  is  later  classified 
as  suitable  for  disposition  as  small  tracts. 
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the  preference  right  given  the   State  by 
sec.  7  of  the  Taylor  Grazing  Act  prevails 
over  the  preference  given  by  the  Veterans' 
Preference  Act  to  veterans  who  file  small 
tract  applications  after  the  State's  applica- 
tion and  after  the  small  tract  classification. 
Arthur  L.   Wingard  et  al.,   State  of  Ne- 
vada, Nevada  0H190,  015754,  et  al.,  A-26977 
(June  3,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 
Nick  Luciani,  Sante  Fe  052740,  A-26844 
(June  9, 1954) 

An  appeal  will  be  dismissed  where  the 
dismissal  is  requested  by  the  appellant. 
Put) co  Development,  Inc.,  San  Juan  28-7 
Unit  Agreement,  A-27025  (June  10,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  days  from  service  upon  the  ap- 
pellant of  the  decision  from  which  an 
appeal  is  taken. 

Where  several  applicants  are  waiting  to 
file  applications  when  a  land  office  opens 
for  business  and,  because  only  one  clerk 
is  on  duty,  the  applications  are  actually 
received  one  after  the  other,  the  applica- 
tions will  be  deemed  to  have  been  simul- 
taneously filed. 

Barbara  M.  Smoot,  Utah  06604,  06606,  A- 
26855  (June  21, 1954) 

An  applicant  for  a  noncompetitive  oil  and 
gas  lease  whose  application  is  rejected  and 
who  fails  to  appeal  within  the  time  allowed 
for  appeal  loses  his  preference  right  to  a 
lease  as  against  a  subsequent  qualified  ap- 
plicant and  is  not  entitled  to  a  reinstate- 
ment of  his  application  with  priority  over 
the  subsequent  applicant.  Bettie  II.  Reid, 
Lueillc  H.  Pipkin,  and  John  F.  Deeds,  Jeff 
Hawks,  overruled. 

The  holder  of  an  oil  and  gas  lease  whose 
lease  is  improperly  canceled  and  who  fails 
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to  appeal  from  the  cancellation  loses  his 
rights  in  his  lease. 

An  appeal  will  be  dismissed  where  a  copy 
of  the  appeal  was  not  served  upon  an 
adverse  party. 

An  assignee  of  an  oil  and  gas  lease  whose 
assignment  has  not  been  approved  but  is 
apparently  in  compliance  with  applicable 
statutory  and  regulatory  requirements  has 
standing  as  an  "aggrieved  person"  to  ap- 
peal to  the  Secretary  from  a  decision  can- 
celing the  assigned  lease. 

Where  several  oil  and  gas  leases  are  can- 
celed for  the  same  reason,  an  appeal  by  one 
lessee  does  not  bring  before  the  Depart- 
ment the  interests  of  the  other  lessees  who 
have  failed  to  appeal. 

Charles  D.  Edmonson,  Maner  Graham, 
Virgil  Peterson,  et  at,  Colorado  01440, 
05622,  New  Mexico  02894,  09776,  09799, 
09802,  Salt  Lake  071266,  071309,  066330, 
Utah  04158,  0Jf313,  0380 4,  04891,  A-26834, 
1-26921,  A-26932,  (Aug.  10,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  it  was  not  filed 
within  the  period  prescribed  by  the  De- 
partment's Rules  of  Practice. 

The  isolated  tract  law  does  not  com- 
mand, but  merely  authorizes,  apportion- 
ment of  an  isolated  tract  between  rival 
preference-right  claimants. 

When  two  adjoining  landowners  prop- 
erly assert  preference  rights  to  buy  an  iso- 
lated tract  consisting  of  a  single  legal  sub- 
division, it  will  be  awarded  to  the  one  who 
applied  for  the  sale,  in  the  absence  of 
equitable  considerations  requiring  other- 
wise. 

Carr  McAskill,  Carthal  F.  Mock,  BLM 
030962,  A-26858  (Aug.  16,  1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions  of 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.   of   Land   Management   will   be   dis- 
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missed  where  it  is  not  filed  within  the  time 
prescribed  by  the  Department's  Rules  of 
Practice. 

Where  an  application  for  an  oil  and  gas 
lease  is  filed  on  a  form  used  for  applica- 
tions for  leases  on  public  lands,  but  the  ap- 
plication clearly  describes  the  lands  as  ac- 
quired lands  and  an  acquired  lands  lease 
is  issued  to  the  applicant,  it  is  necessary 
to  cancel  an  acquired  lands  lease  for  the 
same  land  which  was  previously  issued  to 
a  junior  applicant  for  the  land. 
R.  L.  Grady,  BLM-A  021652,  02161,5,  A- 
26903  (Aug.  31, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  is  not  filed 
within  the  time  prescribed  by  the  Depart- 
ment's Rules  of  Practice. 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions  of 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 

The  fact  that  one  preference-right  ap- 
plicant cannot  use  less  than  all  of  an  iso- 
lated tract  of  80  acres  does  not  by  itself 
warrant  awarding  the  entire  tract  to  him 
and  thus  depriving  a  second  preference- 
right  applicant  of  his  preference  right. 
Ellis  Kelly,  Wyoming  016437,  A-26943 
(Sept.  15,  1954) 

An  appeal  will  be  dismissed  when  the 
appellant  requests  that  it  be  dismissed. 
Peggy  E.  Baetz,  New  Mexico  0936,  A-26958 
(Sept.  16,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  delivered  to  a  sub- 
ordinate official  of  the  Bur.  of  Land  Man- 
agement and  forwarded  by  him  to  the  Di- 
rector, it  is  not  filed,  within  the  meaning 
of  the  applicable  rules  of  practice,  until  it 
is  actually  received  in  the  Director's  office 
in  Washington. 
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Land  is  properly  classified  as  not  suit- 
able for  homestead  entry  where  the  soil  is 
of  poor  quality,  there  is  a  great  demand 
for  small  tracts  in  the  area,  and  there  is 
a  critical  water  shortage  in  the  area. 
John  Schimbeck  and  Paul  N.  Schmidt, 
Nevada  06009,  06010,  A-26951  (Oct.  13, 
1954) 

Where  an  appeal  to  the  Secretary  is 
dismissed  for  procedural  reasons  and  the 
decision  is  promulgated  by  a  decision 
issued  by  the  Director  of  the  Bur.  of  Land 
Management,  the  appellant  has  no  right 
to  appeal  from  the  Director's  decision  with 
respect  to  matters  which  had  been  covered 
in  its  former  appeal. 

Where  an  applicant  for  an  electric  trans- 
mission line  right-of-way  refuses  to  agree 
to  certain  conditions  imposed  by  the  De- 
partment's regulations  governing  the  grant- 
ing of  such  rights-of-way  and  where,  before 
proceedings  on  the  application  have  been 
closed  in  the  Department,  the  conditions 
are  substantially  changed  by  a  revision  of 
regulations,  the  application  will  be  recon- 
sidered in  light  of  the  revised  regulations. 
Southern  California  Edison  Co.,  Sacra- 
mento 0Jt32Jf6,  A-26738  (Oct.  20,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  filed  in  a  land  ofiBce 
of  the  Bur.  of  Land  Management  and  for- 
warded by  the  Manager  to  the  Director, 
it  is  not  filed,  within  the  meaning  of  the 
applicable  rule  of  practice,  until  it  is  actu- 
ally received  in  the  Director's  oflSce  in 
Washington. 

Karl  0.  Larson,  et  al,  Denver  055159,  A- 
26961  (Oct.  25, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  does  not 
state  any  grounds  of  appeal. 

An  application  for  a  desert  land  entry  on 
withdrawn  land  is  properly  dismissed. 
Grace  T.  Wilson,  et  al.,  Los  Angeles  010784, 
et  al,  A-26991,  et  al.  (Oct.  27,  1954) 
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An  appeal  will  be  dismissed  where  it  has 
been  withdrawn  by  the  appellant. 
Usibelli  Coal  Mine,  Inc.,  Fairbanks  08029, 
A-26671  (Oct.  29, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  by  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  it  fails  to  state  any  ground  of 
appeal. 

A  right-of-way  for  a  television  tower  or 
facilities  under  the  act  of  Mar.  4,  1911,  as 
amended,  cannot  exceed  a  tract  400  feet 
by  400  feet  in  dimensions. 
Southern  Idaho  Broadcasting  and  Tele- 
vision Company,  Wilfred  L.  Reiher,  A- 
27102  (Nov.  2,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior in  a  public  land  matter  will  be  dis- 
missed where  the  notice  of  appeal  does  not 
state  clearly  and  concisely  the  grounds  for 
appeal. 

Only  public  lands  subject  to  homestead 
entry  are  available  for  the  satisfaction  of 
soldier's  additional  homestead  rights. 

An  application  for  soldier's  additional 
homestead  entry  is  properly  rejected  where 
the  land  sought  is  land  acquired  by  the 
U.S.  in  condemnation  proceedings  and  is 
not  under  the  jurisdiction  of  the  Depart- 
ment of  the  Interior. 

Ross    II.    Hemphill,    BLM-A   037351,   A- 
27065  (Nov.  23, 1954) 

The  holder  of  a  Louisiana  internal  im- 
provement land  warrant  has  no  standing  to 
appeal  from  a  decision  rejecting  that 
State's  petition  for  reinstatement  of  a  for- 
mer selection  under  the  act  of  Sept.  4, 
1841. 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Mangement  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  days  from  service  upon  the  ap- 
pellant of  the  decision  from  which  appeal 
is  taken. 

Where  the  Department,  once  104  years 
ago,  and  again  56  years  ago,  refused  to 
approve  a  State  internal  improvement  land 
selection,  and  the  State  acquiesced  in  the 
rejection    for    at    least    55   years,    during 
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which  time  it  sought  to  obtain  the  same 
land  under  a  new  selection,  consideration 
will  not  be  given  to  retroactive  reinstate- 
ment of  the  original  selection,  to  the  prej- 
udice of  the  holder  of  a  bona  fide  public 
land  oil  lease  embracing  the  selected  land, 
issued  on  Jan.  1, 1953. 
State  of  Louisiana,  et  al.,  BLM  033825, 
031533,  A-26980    (Dec.  29,  1954) 

Effect  of 
In  a  suit  to  quiet  title  and  to  partition 
land  of  two  restricted  Indians,  in  which  the 
defendants  claim  their  interests  in  the  land 
through  deeds  executed  by  the  two  Indians, 
the  court  held  one  deed  to  be  valid,  and  the 
other  void.  The  Indian  whose  deed  was 
void  did  not  share  any  interest  in  the  im- 
provements placed  on  the  land  by  his 
grantees.  The  Department  recommends 
that  no  appeal  be  taken. 
Shub  James  v.  Freeman  Davis,  et  al.  (Feb. 
24,  1949) 

Extensions  of  Time 

When  an  appeal  from  a  decision  of  the 
Commissioner  of  the  General  Land  Office 
was  filed  at  the  local  land  office  within  the 
time  allowed  by  the  Rules  of  Practice  of 
the  Department  and  was  forwarded  to  the 
Commissioner  at  Washington,  D.C.,  but  ap- 
parently was  never  received  by  the  Com- 
missioner, a  copy  of  the  appeal,  submitted 
by  the  applicant,  will  be  considered. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  on  land  within  a  wild- 
life refuge  where  it  appears  that  operations 
under  such  a  lease  would  destroy  the  use- 
fullness  of  the  refuge  for  the  purpose  for 
which  it  was  established. 
Oliver  Ritter,  Great  Falls  085319  "N",  A- 
25757  (Sept.  6, 1949) 

It  is  not  error  to  refuse  to  grant  an  ex- 
tension of  time  within  which  to  file  an 
appeal  from  a  decision  of  an  examiner 
affirming  the  denial  of  an  application  for 
grazing  privileges  where  the  request  is  filed 
after  the  expiration  of  the  30-day  period 
and  where  the  appellant  gives  no  satisfac- 
tory reason  for  requesting  such  an  exten- 
sion. 
Jonreed  Lauritzen,  A-26276  (Oct.  3,  1951) 
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The  Rules  of  Practice  do  not  authorize 
the  granting  of  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Secretary 
of  the  Interior. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  if  it  was  not  filed 
within  the  period  prescribed  by  the  Depart- 
ment's Rules  of  Practice. 
Willis  E.  Morris,  Anchorage  016258,  A- 
26783  (Nov.  12,  1953) 

The  Department's  Rules  of  Practice  do 
not  authorize  the  granting  of  an  extension 
of  time  for  the  filing  of  a  notice  of  appeal 
to  the  Secretary  of  the  Interior  from  a 
decision  of  the  Director  of  the  Bur.  of 
Land  Management. 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  prescribed  by  the  Department's  Rules 
of  Practice. 

Fischer  Lumber  Company,  Oregon  02508, 
A-26963  (Mar.  8,  1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  the  granting  of  an  extension 
of  time  for  the  filing  of  a  notice  of  appeal 
to  the  Secretary  of  the  Interior  from  a  de- 
cision of  the  Director  of  the  Bur.  of  Land 
Management. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  prescribed  by  the  Department's  Rules 
of  Practice. 

Alma  M.  Argyle,  Jr.,  Utah  0U26,  A-2G999 
(May  26,  1954) 

The  Rules  of  Practice  do  not  authorize 
the  granting  of  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Secretary 
of  the  Interior. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  if  it  was  not  filed 
within  the  period  prescribed  by  the  Depart- 
ment's Rules  of  Practice. 

Where  an  appellant  claims  to  have  filed 
an  application  for  a  preference-right  lease 
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under  the  act  of  July  29,  1942,  but  the 
records  of  the  Bur.  of  Land  Management 
fail  to  show  receipt  of  any  such  applica- 
tion, or  an  accompanying  filing  fee,  and 
where  on  another  application,  filed  before 
she  made  her  present  assertion  about  filing 
the  preference-right  application,  the  appel- 
lant swore  she  did  not  have  any  applica- 
tion for  an  oil  and  gas  lease  pending,  it  is 
found  as  a  fact  that  she  did  not  file  the 
application  for  a  preference-right  lease. 

An  application  for  a  preference  right  to 
a  new  lease  under  the  act  of  July  29,  1942, 
to  be  effective,  must  be  filed  during  the  90- 
day  period  immediately  preceding  the  end 
of  the  5-year  term  of  the  old  lease. 

An  application  for  an  oil  and  gas  lease 
on  certain  land,  filed  before  revocation  of 
an  order  of  the  Secretary  of  the  Interior 
which  stated  that  no  rights  might  be  ac- 
quired by  filing  an  application  for  an  oil 
and  gas  lease  of  such  land,  forms  no  basis 
for  upholding  a  protest  against  issuance  of 
an  oil  and  gas  lease  in  accordance  with  the 
procedure  prescribed  in  the  revocation 
order. 

Mabel  Hale  and  Alfred  J.  O'eth,  Las  Cruces 
060937,  070207,  New  Mexico  06782,  A-26860 
(June  23,  1954) 

In  the  absence  of  the  appeal  to  the  Secre- 
tary, the  Director,  Bur.  of  Land  Manage- 
ment, may,  on  his  own  motion,  reconsider 
a  decision  previously  rendered  by  him  and 
correct  any  errors  which  may  have  been 
made  in  the  former  decision. 

When  an  appeal  is  taken  to  the  Secre- 
tary from  a  decision  of  the  Director,  Bur. 
of  Land  Management,  the  Director  loses 
his  jurisdiction  in  the  matter  and  may  not, 
thereafter,  in  the  absence  of  authority  from 
the  Secretary,  render  a  supplemental  de- 
cision in  the  matter. 

When  an  application  of  the  extension  of 
an  oil  and  gas  lease  is  filed  by  another 
for  the  record  titleholder,  there  is  no  spe- 
cific form  that  must  be  filed  to  establish 
agency. 

In  such  a  situation  the  lease  may  be 
extended  if  there  is  substantial  evidence 
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that  the  person  applying  is  acting  on  be- 
half of  the  record  titleholder. 
Herbert  R.  Lewis,  Charlotte  L.  Murphey, 
Evanston    021588,    Wyoming    012547,    A- 
26819  (June  30,  1954) 

The  Rules  of  Practice  do  not  authorize 
officials  of  the  Bur.  of  Land  Management 
to  grant  extensions  of  time  for  the  filing 
of  notices  of  appeal  to  the  Secretary  of  the 
Interior. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  if  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

It  is  reasonable  not  to  classify  as  proper 
for  State  indemnity  selection  lands  which 
support  a  valuable  stand  of  timber  and 
which  are  to  be  put  under  a  sustained  yield 
timber-management  plan. 
State  of  California,  Sacramento  0Jt6691,  A- 
26899  (July  21,  1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions 
of  the  Director  of  the  Bur.  of  Land 
Management 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  it  is  not  filed  within  the  time 
prescribed  by  the  Department's  Rules  of 
Practice. 

Where  an  application  for  an  oil  and  gas 
lease  is  filed  on  a  form  used  for  applica- 
tions for  leases  on  public  lands,  but  the 
application  clearly  describes  the  lands  as 
acquired  lands  and  an  acquired  lands 
lease  is  issued  to  the  applicant,  it  is  nec- 
essary to  cancel  an  acquired  lands  lease 
for  the  same  land  which  was  previously 
issued  to  a  junior  applicant  for  the  land. 
R.  L.  Grady,  BLM-A  021652,  0216Jt5, 
A-26903  (Aug.  31,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  is  not 
filed  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 
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The  Department's  Rules  of  Practice  do 
not  authorize  officials  of  the  Bur.  of  Land 
Management  to  grant  extensions  of  time 
for  the  filing  of  notices  of  appeal  to  the 
Secretary  of  the  Interior  from  decisions 
of  the  Director  of  the  Bur.  of  Land 
Management. 

The  fact  that  one  preference-right  appli- 
cant cannot  use  less  than  all  of  an  isolated 
tract  of  80  acres  does  not  by  itself  warrant 
awarding  the  entire  tract  to  him  and  thus 
depriving  a  second  preference-right  appli- 
cant of  his  preference  right. 
Ellis  Kelly,  Wyoming  016437,  A-26943 
(Sept.  15,  1954) 

Failure  to  Appeal 
An  appeal  will  be  dismissed  where  the 
appellant  notifies  the  Department  of  the 
withdrawal  of  the  appeal. 
United  States  v.  Dora  B.  Hart,  Las  Cruces 
062098  "N",  A-25588  (Jan.  25, 1949) 

An  appeal  from  the  rejection  of  an  appli- 
cation to  contest  a  reclamation  homestead 
entry  must  be  dismissed  when,  pending  the 
disposition  of  the  appeal,  the  entryman  re- 
linquishes his  interest  in  the  entry. 

An  application  to  contest  will  not  be 
allowed  when  a  matter  affecting  the  valid- 
ity of  the  homestead  entry  is  alleged  and 
that  matter  is  shown  by  the  records  of  the 
Bur.  of  Land  Management  to  be  without 
any  foundation. 

Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Blackfoot  054233,  Contest  No.  4120,  A- 
25130  (Feb.  23, 1949) 

Where  an  application  for  a  preference- 
right  oil  and  gas  lease  was  filed  more  than 
10  months  prior  to  the  beginning  of  the 
final  90-day  period  immediately  preceding 
the  expiration  date  of  the  lease,  it  was  not 
error  for  the  district  land  office  to  reject 
the  application  as  being  prematurely  filed. 
A  person  whose  application  for  a  pref- 
erence-right lease  was  rejected  by  the  dis- 
trict land  office  as  having  been  prematurely 
filed,  and  who  not  only  failed  to  appeal 
from  such  decision  within  the  time  pre- 
scribed by  the  Rules  of  Practice  but  with- 
drew his  application,  could  not  thereafter 
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raise  a  question  regarding  the  propriety  of 
the  rejection  of  the  application. 

Govt,  personnel  was  under  no  legal  or 
moral  obligation  to  furnish  to  a  lessee  a 
timely  notification  concerning  the  prospec- 
tive expiration  of  the  lease  so  that  he 
might  exercise  his  preference  right  to  a 
new  lease  within  the  90-day  period  pre- 
scribed by  the  act  of  July  29,  1942. 
Clifford  M.  Irvin,  Las  Cruces  068987,  A- 
25663  (Nov.  10, 1949) 

While  a  party  who  does  not  appeal  from 
the  Regional  Administrator's  apportion- 
ment of  an  isolated  tract  has  no  standing 
to  question  the  award,  the  Secretary  of  the 
Interior  may,  on  his  initiative,  while  the 
lands  are  subject  to  his  jurisdiction,  re- 
view and  correct  erroneous  actions  previ- 
ously taken  within  the  Department  re- 
specting such  lands. 

The  supervisory  authority  of  the  Sec- 
retary to  correct  erroneous  decisions  from 
which  no  appeal  has  been  taken  is  to  be 
exercised  only  when  the  facts  of  the  par- 
ticular case  warrant  such  action. 

A  preference-right  claimant  for  an  iso- 
lated tract  offered  at  public  sale  is  not  en- 
titled to  a  formal  hearing  on  the  division  of 
the  tract  between  him  and  another  prefer- 
ence-right claimant. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 
the  assertion  of  preference-right  claims 
and  that  he  has  continued  to  be  the  owner 
of  contiguous  land. 

Mary  Yolk,  et  al.,  Denver  057177,  A-26601 
(May  5, 1953) 

An  applicant  for  a  noncompetitive  oil  and 
gas  lease  whose  application  is  rejected  and 
who  fails  to  appeal  within  the  time  allowed 
for  appeal  loses  his  preference  right  to  a 
lease  as  against  a  subsequent  qualified  ap- 
plicant and  is  not  entitled  to  a  reinstate- 
ment of  his  application  with  priority  over 
the  subsequent  applicant.  Bettie  H.  Reid, 
Lucille  H.  Pipkin,  and  John  F.  Deeds,  Jeff 
Hawks,  overruled. 
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The  holder  of  an  oil  and  gas  lease  whose 
lease  is  improperly  canceled  and  who  fails 
to  appeal  from  the  cancellation  loses  his 
rights  in  his  lease. 

An  appeal  will  be  dismissed  where  a 
copy  of  the  appeal  was  not  served  upon  an 
adverse  party. 

An  assignee  of  an  oil  and  gas  lease  whose 
assignment  has  not  been  approved  but  is 
apparently  in  compliance  with  applicable 
statutory  and  regulatory  requirements  has 
standing  as  an  "aggrieved  person"  to  ap- 
peal to  the  Secretary  from  a  decision  can- 
celing the  assigned  lease. 

Where  several  oil  and  gas  leases  are  can- 
celed for  the  same  reason,  an  appeal  by  one 
lessee  does  not  bring  before  the  Depart- 
ment the  interests  of  the  other  lessees  who 
have  failed  to  appeal. 
Charles  D.  Edmonson,  Maner  Graham,  Vir- 
gil Peterson,  et  al.,  Colorado  01U0,  05622, 
New  Mexico  02894,  09799,  09802,  Salt  Lake 
071266,  071809,  066330,  Utah  04158,  01,313, 
0380Jh  04891,  A-26834,  A-26921,  A-26932 
(Aug.  10,  1954) 

Hearings 
Appeal  from  the  decision  of  the  Com- 
missioner   of    the    General    Land    Office. 
Mineral  entry  canceled  in  part. 
Utah  Fire  Clay  Company,  Salt  Lake  City 
062679  "N",  A-23979  (Jan.  5,  1945) 

An  agreement  for  the  division  of  the 
Federal  range  within  a  unit  of  a  grazing 
district  which  has  been  made  by  some,  but 
not  all,  of  the  users  of  the  unit  and  which 
deprives  qualified  users  of  the  range,  who 
were  not  parties  to  the  agreement,  of  their 
proportionate  shares  of  the  available  range 
will  not  be  recognized  by  the  Department. 

A  decision  by  a  district  grazier  directing 
a  user  of  the  Federal  range  in  a  unit  of  a 
grazing  district  to  confine  his  use  to  an 
allotment  assigned  to  him  several  years 
previously  under  an  agreement  to  which  he 
was  not  a  party,  and  disapproving  his  re- 
quest for  additional  grazing  privileges  in 
the  unit,  is  subject  to  an  appeal. 
Pedro  Exhave  and  George  Van  Loan, 
George  W.  Gordon,  et  ah,  Intervenor,  A- 
25764  (Apr.  14,  1950) 
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A  departmental  decision  approving  the 
dismissal  of  an  appeal  from  a  hearing  ex- 
aminer because  of  failure  to  comply  with 
procedural  requirements  will  be  set  aside 
and  the  case  will  be  remanded  to  the  Bur. 
of  Land  Management  for  consideration  of 
the  matters  of  substance  raised  in  the  ap- 
peal, where  an  affidavit  is  submitted  by  the 
appellant  setting  forth  circumstances 
which  appear  to  justify  waiving  the  proce- 
dural defects  and  where  the  reopening  of 
the  case  to  the  extent  of  considering  the 
merits  of  the  appeal  apparently  will  not 
prejudice  others  interested  in  the  subject  i 
matter  of  the  case. 

A  request  by  an  appellant  that  the  hear- 
ing before  the  examiner  be  reopened  so  that 
additional  testimony  may  be  offered  will  be 
denied  where  it  appears  that  the  appellant 
was  not  deprived  of  an  opportunity  to  sub-  | 
mit,  at  the  hearing  before  the  examiner, 
the  evidence  which  he  proposes  to  submit  at 
a  reopened  hearing. 

Prior  decision  on  appeal  set  aside  and 
case  remanded. 
E.  E.  Larsen,  A-25888  (Dec.  8,  1950) 

The  filing  of  an  application  by  a  State 
for  an  indemnity  selection  does  not  op- 
erate to  segregate  the  land  prior  to  a  classi- 
fication of  the  land  as  suitable  for  such 
selection. 

Where  the  application  for  a  State  for 
the  selection  of  certain  land  is  pending 
before  the  Bur.  of  Land  Management,  an 
appeal  to  the  Secretary  from  a  decision  by 
the  Bureau  rejecting  a  subsequently  filed 
application  for  the  public  sale  of  the  same 
land  will  be  remanded  to  the  Bureau  for 
reconsideration  at  the  time  when  a  decision 
is  made  concerning  the  State's  application. 
Joseph  Baiocchi,  Sacramento  040823,  A- 
25948  (Dec.  7, 1950) 

Where  a  State  appeals  to  the  Secretary 
of  the  Interior  from  a  decision  of  the  Di- 
rector of  the  Bur.  of  Land  Management 
rejecting  its  application  for  a  school  land 
indemnity  selection  and  awarding  the  land 
to  a  desert  land  applicant,  but  fails  to 
serve  a  copy  of  its  appeal  on  the  conflicting 
applicant,  and  the  latter  has  not  been  given 
an  opportunity  to  be  heard  on  the  appeal, 
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the  case  is  not  ripe  for  consideration  on 
the  merits,  and  a   departmental  decision 
rendered  on  the  merits  in  such  a  situation 
may  be  vacated. 

State  of  California,  Wm.  M.  Patch,  Los 
Angeles  077628,  078704,  A-26416  (Dec.  27, 
1953) 

Service  on  Adverse  Party 

1.  Department  may  waive  appellant's 
delay  to  serve  copy  of  appeal  on  adverse 
applicant  within  the  30  days  prescribed 
by  Rules  of  Practice. 

2.  Even-numbered  sections  within  limits 
of  railroad  grants  are  isolated  or  discon- 
nected tracts  within  meaning  of  sec.  15  of 
the  Taylor  Gazing  Act,  so  that  both  cor- 
nering and  contiguous  landholders  have 
equal  preference  right  to  secure  grazing 
leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of  Tay- 
lor Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary  to 
satisfy  applicant  having  legal  preference 
or  whose  competing  application  would  have 
prevailed  in  view  of  other  pertinent  factors 
if  the  legal  preferences  of  persons  to  whom 
lease  was  awarded  had  not  overridden  the 
other  considerations  in  the  award  of  the 
lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
eral range  are  generally  not  settled  in  this 
Department. 

Henry  Mitchell  v.  Saivyer-Otondo  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-24380 
(Jan.  23, 1947) 

Appeal  from  BLM.  Oil  and  gas  lease 
application  rejected. 

Copy  of  appeal  from  decision  of  BLM 
must  be  served  on  adverse  party  and  evi- 
dence of  service  filed  with  Department. 
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Service  on  Adverse  Party — Con. 
Application  for  oil  and  gas  lease  will  not 
be  accepted  covering  lands  already  under 
such  lease,  even  though  the  existing  lease 
be  erroneously  issued. 

John  H.  Trigg,  Las  Cruces  064050  "2V", 
A-24483  (Feb.  7,  1947) 

Department  may  waive  appellant's  delay 
to  serve  copy  of  appeal  on  adverse  appli- 
cant within  30  days  prescribed  by  the  Rules 
of  Practice. 

Mrs.  Marcelina  G.  Garcia,  v.  Fred  H. 
Cameron,  Phoenix  078168,  082212,  "K", 
A-24447  (Feb.  14,  1947) 

Failure  of  appellant  to  serve  adverse 
party  within  time  prescribed  by  Rules  of 
Practice  or  to  make  such  service  there- 
after when  the  defect  was  twice  called  to 
his  attention  calls  for  dismissal  of  appeal. 
Roy  E.  Hammond,  Worth  Garetson, 
Evanston  022729,  021839  "N",  A-24436 
(Feb.  14,  1947) 

Where  an  applicant  for  a  grazing  lease 
appeals  to  the  head  of  the  Department 
from  a  decision  of  the  Bur.  of  Land  Man- 
agement awarding  the  land  applied  for  to 
a  conflicting  applicant,  but  fails  to  serve 
a  copy  of  his  appeal  on  the  conflicting 
applicant  and  the  latter  has  not  been  given 
an  opportunity  to  be  heard  on  the  merits ; 
and  a  departmental  decision  on  the  merits 
rendered  in  such  a  situation  may  be  recon- 
sidered or  vacated,  as  seems  to  be 
appropriate. 

Louis  W.  Miller,  John  P.  Cooney  and  Sons, 
Billings  039869,  040050,  A-24632  (Jan.  19, 
1951) 

An  appeal  to  the  head  of  the  Depart- 
ment will  be  dismissed  if  it  was  not  filed 
within  the  period  prescribed  by  the  De- 
partment's Rules  of  Practice. 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  the  appellant  did 
not  file,  within  the  period  prescribed  by 
the  Department's  Rules  of  Practice,  a  cer- 
tificate showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

Charles  Comack,  John  Photos,  Denver 
056696,  Colorado  0130,  A-26682  (Feb.  16, 
1953) 
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An  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  the  Bur.  of  Land  Man- 
agement will  be  dismissed  where  it  was  not 
filed  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 

An  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  the  Bur.  of  Land  Man- 
agement filed  with  a  Regional  Adminis- 
trator of  the  Bur.  of  Land  Management 
will  not  be  deemed  to  have  been  filed  with 
the  Director  until  it  has  been  received  by 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice,  a 
certificate  showing  service  of  notice  of 
appeal  upon  a  party  having  an  adverse 
interest. 

J.  D.   Critchlow,   Salt  Lake   City   06Jf015, 
A-26974  (Mar.  18,  1954) 

An  appeal  to  the  Secretary  of  the 
Interior  will  be  dismissed  where  the  ap- 
pellant did  not  file,  within  the  time  pre- 
scribed by  the  Department's  Rules  of 
Practice,  a  certificate  showing  service  of 
notice  of  the  appeal  upon  a  party  having 
an  adverse  interest. 

Howard  Wilson,  New  Mexico  07250,  07251, 
A-26838  (Apr.  27,  1954) 

Standing  to  Appeal 
A  prospective  purchaser  of  a  tract  in- 
cluded in  an  indemnity  selection  by  the 
State  of  Utah  has  no  standing  to  appeal 
from  a  decision  rejecting  the  State's  ap- 
plication for  the  approval  of  its  selection. 
State  of  Utah,  Salt  Lake  065425,  A-25740 
(Aug.  31,  1949) 

Under  par.  14  of  the  Big  Sand  Draw  gas 
unit  agreement,  which  provides  a  pro- 
cedure for  settling  disputes  between  work- 
ing interest  obligors  as  to  whether  a  well 
should  be  classified  as  an  oil  well  or  as  a 
gas  well,  the  holder  of  only  a  royalty  in- 
terest under  the  agreement  has  no  stand- 
ing to  invoke  the  procedure  set  forth  in 
that  paragraph. 

There  is  no  provision  in  either  the  Big 
Sand  Draw  gas  unit  agreement  or  the  Big 
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Sand  Draw  well  unit  agreement  under 
which  the  holder  of  only  a  royalty  interest 
under  both  agreements  can  appeal  from  a 
determination  by  the  oil  and  gas  supervisor 
that  a  condensate  well  should  be  produced 
under  the  provisions  of  the  oil  unit  agree- 
ment rather  than  under  the  gas  unit  agree- 
ment. 

Riverton  Petroleum  Company,  Big  Sand 
Draw  Gas  and  Oil,  Unit  Agreements,  (I- 
sec.  92,  I-sec.  378),  A-26113  (Oct.  5,  1951) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  not  lie  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
which  has  been  approved  prior  to  the  pro- 
mulgation by  the  Secretary,  Under  Secre- 
tary, or  an  Assistant  Secretary  of  the  In- 
terior. 

United  States  v.  Keith  V.  O'Leary  and 
Donald  K.  Moore,  Sac.  Mineral  Contest 
5168,  A-26683   (Feb.  26,  1953) 

The  holder  of  a  Louisiana  internal  im- 
provement land  warrant  has  no  standing 
to  appeal  from  a  decision  rejecting  that 
State's  petition  for  reinstatement  of  a  for- 
mer selection  under  the  act  of  Sept.  4, 1841. 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  days  from  service  upon  the  ap- 
pellant of  the  decision  from  which  appeal 
is  taken. 

Where  the  Department,  once  104  years 
ago,  and  again  56  years  ago,  refused  to  ap- 
prove a  State  internal  improvement  land 
selection,  and  the  State  acquiesced  in  the 
rejection  for  at  least  55  years,  during 
which  time  it  sought  to  obtain  the  same 
land  under  a  new  selection,  consideration 
will  not  be  given  to  retroactive  reinstate- 
ment of  the  original  selection,  to  the  prej- 
udice of  the  holder  of  a  bona  fide  public 
land  oil  lease  embracing  the  selected  land, 
issued  on  Jan.  1,  1953. 
State  of  Louisiana,  et  al.,  BLM  038825, 
031533,  A-26980  (Dec.  29,  1954) 

Statement  of  Reasons 
The  Rules  of  Practice  require  that  any 
motion  must  state  concisely  the  grounds 
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upon  which  the  motion  is  based,  must  pre- 
sent some  vital  information  not  before 
considered,  or  show  that  the  decision  in 
question  is  contrary  to  law.  This  motion 
does  not  conform  to  any  of  these  regula- 
tions and  therefore  must  be  denied. 
Tollef  Iverson,  Jens  J.  Hauge,  GLO  09395, 
A-24130  (Feb.  8,  1946) 

Appellant  files  motion  for  rehearing 
from  the  Secretary's  decision  of  Sept.  16, 
1946,  affirming  land  office  rejection  of  her 
enlarged  homestead  application. 

The  lands  were  found  unsuitable  for  en- 
larged homestead  entry.  The  rainfall  in  the 
area  is  too  little  and  too  late  for  crop  pro- 
duction by  dry  farming  methods. 

Motion  for  rehearing  cannot  be  granted. 

First:  Rule  83  of  the  Departmental 
Rules  of  Practice  requires  that  any  mo- 
tion for  rehearing  must  state  concisely 
and  specifically  the  grounds  upon  which 
the  motion  is  based  and  must  be  accom- 
panied by  a  supporting  brief  and  argu- 
ment. 

Second:  The  letter  does  not  show  that 
the  decision  was  contrary  to  law. 

Third:  The  letter  does  not  present  any 
vital  or  controlling  matter  which  was  not 
fully  considered  when  the  decision  on  ap- 
peal was  prepared. 

Appellant  says  that  the  presence  of 
bushes  is  no  reason  for  not  giving  her  the 
land.  The  question  of  lack  of  water,  not 
the  presence  of  bushes,  was  the  reason 
that  the  application  and  appeal  were  re- 
jected. Without  water  these  lands  will  not 
produce  crops.  In  denying  agricultural  en- 
try of  nonagricultural  land,  the  Depart- 
ment is  protecting  appellant  against  a 
waste  of  her  labor,  time  and  money. 
Cora  Glover,  Las  Cruces  064059  "LC",  A- 
24392  (Nov.  19,  1946) 

Where  an  appeal  has  been  taken  from  the 
rejection  of  a  coal  lease  application  and  a 
new  application  in  lieu  thereof  is  filed  by 
the  appellant  and  a  lease  is  issued  to  him, 
the  appeal  will  be  dismissed  unless  cause 
is  shown  why  the  appeal  should  not  be 
dismissed. 

Emil   Usibelli,  Fairbanks   05490   "N",  A- 
24017  (Mar.  24, 1949) 
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An  appeal  from  a  decision  of  an  Exam- 
iner of  Inheritance  denying  a  petition  for 
rehearing  in  an  Indian  probate  proceeding 
must  set  forth  the  reaons  for  the  appeal. 
Estate  of  Mary  Williams,  Nicodemus  Gray, 
Flathead  Allottee  No.  2459,  Probate  1958- 
51,  IA-73  (Feb.  7, 1952)' 

When  a  tract  of  land  was  awarded  to  an 
applicant  by  the  Manager  and  the  Assist. 
Director  of  the  Bur.  of  Land  Management 
issued  an  order  to  show  cause  why  that 
award  should  not  be  set  aside,  the  Depart- 
ment will  not  consider  an  appeal  until 
after  the  Bur.  of  Land  Management  de- 
cision has  been  rendered  on  the  response 
to  the  show  cause  order. 
Martin  J.  Plutt,  Ellen  E.  Eosley,  Denver 
057267,  A-26567   (Dec.  29,  1952) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  the  appellant  did 
not  file,  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice,  a  certifi- 
cate showing  service  of  notice  of  the  appeal 
upon  a  party  having  an  adverse  interest. 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  for  appeal. 
Charles  H.  Kane,  Buffalo  036880,  Wyoming 
013793,  05975,  A-26754  (Apr.  23,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 
Vincent  E.  Kannally,  Executor  of  the 
Estate  of  Cornelius  M.  Kannally,  Deceased 
v.  San  Manuel  Copper  Corp.,  Phoenix 
052209,  053139,  A-26707  (May  29,  1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  of  appeal. 
Frank  I.  Eyman,  BLM  022054,   A-26621 
(July  22, 1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  the  appellant  fails  to  state 
any  grounds  upon  which  he  contends  that 
the  decision  is  erroneous. 
Harry  Frank  Boyer,  Los  Angeles  086992, 
A-27012  (June  29, 1954) 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  does  not 
state  any  grounds  of  appeal. 

An  application  for  a  desert  land  entry 
on  withdrawn  land  is  properly  dismissed. 
Richard  B.  Weringer,  Los  Angeles  0101305, 
A-26912  (July  28, 1954) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  for  appeal. 

The  fact  that  the  Indians  of  the  Colville 
Reservation  voted  on  Apr.  6,  1935,  to  ex- 
clude themselves  from  the  operation  of 
the  Indian  Reorganization  Act,  and  thus 
made  it  impossible  to  accomplish  the  pur- 
pose for  which  the  withdrawal  of  their 
surplus  lands  had  been  made  in  1934,  did 
not  terminate  the  withdrawal  as  to  such 
lands. 

A  mineral  location  on  land  withdrawn 
from  such  location  is  invalid. 
Consolidated  Mines  and  Smelting  Co.,  Ltd., 
66022  {Washington)   SF  661  Jt7,  66148,  A- 
27019  (July  28, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  notice  of 
the  appeal  does  not  state  any  grounds  for 
appeal. 

An  application  to  make  desert  land  entry 
on  lands  withdrawn  from  such  entry  must 
be  rejected. 

Frank  Noriega,  Los  Angeles  0102291,  A- 
26916  (Aug.  3,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice  of 
appeal  does  not  state  any  grounds  for 
appeal. 

A  coal  lease  application  is  properly  re- 
jected where  the  lands  applied  for  do  not 
constitute  a  suitable  coal  leasing  unit. 
Reliance  Coal  <&  Coke  Co.,  BLM-C  033621, 
A-26902  (Aug.  3, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  does  not  state  any  grounds  of 
appeal. 

The  rejection,  in  part,  of  an  application 
for  a  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  is  proper  where  the 
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exchange  as  to  the  rejected  lands  would 
not  be  in  the  public  interest  because  the 
lands  have  been  found  to  be  primarily  valu- 
able for  homesite  use,  have  been  classified 
for  small  tract  disposition,  and  numerous 
small  tract  applications  therefor  have  been 
filed. 

Eureka      Livestock      Company,      Nevada 
011971,  A-27013  (Aug.  6,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  fails  to  state  any  ground 
of  appeal. 

A  right-of-way  for  a  television  tower  or 
facilities  under  the  act  of  Mar.  4,  1911,  as 
amended,  cannot  exceed  a  tract  400  feet 
by  400  feet  in  dimensions. 
Southern  Idaho  Broadcasting  and  Tele- 
vision Company,  Wilfred  L.  Reiher,  A- 
27102  (Nov.  2,  1954) 

Timely  Filing 
A  suit  by  the  U.S.  to  vacate  and  annul 
a  patent  must  be  brought  within  6  years 
after  the  date  of  its  issuance,  or,  if  the 
patent  was  obtained  by  fraud,  within  6 
years  after  the  facts  constituting  the  fraud 
are  known. 

Trust  Estate,  Wonder  Gold  Mines,  Sacra- 
mento 016830  "N",  A-24370  (Aug.  12, 1946) 

Decision  based  on  report  of  Geological 
Survey  vacated  because  contrary  informa- 
tion, filed  timely  in  the  field  and  not  de- 
livered by  that  office  to  the  Department, 
requires  further  study.  Application  will 
not  be  deprived  of  full  consideration  be- 
cause information  submitted  seasonably 
by  the  applicant  is  held  in  a  Bureau  and 
not  delivered  by  it  to  the  Department. 
E.  W.  Fiske,  Santa  Fe  078117,  A-24509 
(Feb.  28,  1947) 

Appeal  of  grazing  lease  applicant  will 
not  be  entertained  where  appeal  was  not 
filed  until  after  time  permitted  therefor 
by  Rules  of  Practice  and  after  lease  for 
land  involved  had  been  issued  to  a  con- 
flicting applicant. 

Other  things  being  equal,  contiguous 
landowners  are  equally  preferred  in  the 
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award  of  lease  regardless  of  the  amount  of 
the  contiguous  land  controlled  by  each  of 
them. 

Where  conflicting  lease  applicants  have 
equal  preference  rights,  an  award  of  a 
lease  by  the  Bur.  of  Land  Management  to 
one  applicant  will  not  be  disturbed  where 
another  applicant  shows  only  that  he  has 
equal  need  for  the  same  lands. 
Fred  D.  Williams,  Pueblo  058064  "K",  A- 
25124  (Mar.  1,  1948) 

A  petition  for  the  reopening  of  Indian 
probate  proceedings  must  be  submitted 
within  the  period  of  time  prescribed  in  the 
departmental  regulations. 

Even  if  a  waiver  of  the  3-year  period 
prescribed  in  the  departmental  regulations 
for  the  submission  of  petitions  on  the  re- 
opening of  Indian  probate  proceedings  were 
permissible,  the  mere  fact  that  the  widow 
of  predeceased  son  of  the  decedent  had 
not  been  given  actual  notice  of  the  hearing 
with  respect  to  the  determination  of  the 
decedent's  heirs  would  not  justify  the  re- 
opening of  a  case  closed  30  years  ago. 
Estate  of  Lone  Dog,  Deceased  Rosebud 
Sioux  Allottee  No.  3783,  Probate  No.  25200, 
1919,  IA-25  (June  12, 1950) 

A  petition  for  the  reopening  of  Indian 
heirship  proceedings  must  be  submitted 
within  the  period  of  time  prescribed  in  the 
departmental  regulations. 
Estate  of  Abel  Gravelle,  Flathead  Allottee 
No.  1886,  Probate  16691-51,  IA-75  (Apr. 
11,  1952) 

The  failure  to  file  an  appeal  within  the 
time  fixed  by  the  governing  regulation 
warrants  the  dismissal  of  an  appeal  tardily 
filed. 

A  person  applying  for  a  grazing  license 
or  permit  is  not  a  qualified  applicant  unless 
he  is  engaged  in  the  livestock  business  on 
the  date  of  his  application. 
John  F.  MacPherson,  Robert  P.  Noli,  Ap- 
pellants, John  M.  Smith,  Harry  Handlery, 
Interveners,  A-26329  (May  12,  1952) 

Service  of  notice  of  an  administrative 
decision  may  be  either  actual  or  construc- 
tive. 


1043 

RULES  OF  PRACTICE— Continued 
APPEALS— Continued 

Timely  Filing— Continued 

The  transmission  of  a  copy  of  an  admin- 
istrative decision  by  registered  mail  to  a 
person's  address  of  record  constituted  con- 
structive service  upon  him  of  notice  re- 
specting the  decision. 

An  appeal  to  the  head  of  the  Department 
filed  after  the  expiration  of  the  time  al- 
lowed for  such  an  appeal  is  subject  to 
dismissal. 

Cornell  N.  Shelton,  Salt  Lalce  City  061,859 
A-26441  (Oct.  17,  1952) 

An  appeal  to  the  head  of  the  Depart- 
ment will  be  dismissed  where  it  is  not  filed 
within  the  period  prescribed  by  the  Depart- 
ment's Rules  of  Practice. 
Southern  California  Edison  Co.,  Sacra- 
mento 043246,  A-26542  (Dec.  10, 1952) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  if  it  was  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

Reed  and  Ernest  Kennedy,  Claude  Willis 
A-26610  (Dec.  11, 1952) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  if  it  was  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

Wyoming  Highway  Department,  Wyoming 
05381,  A-26611  (Dec.  11, 1952) 

An  application  for  an  oil  and  gas  lease 
was  rejected  on  the  grounds  that  the  appli- 
cation was  not  filed  in  time  to  establish 
a  preference  right. 

The  rejected  applicant  relied  on  the  Arm- 
strong case  (A-26464)  (Supp.)  (Nov.  14, 
1952),  to  claim  an  excusable  delay  in  not 
filing  within  90  days  preceding  expiration 
of  lease.  The  Armstrong  case  is  not  appli- 
cable as  it  did  not  involve  a  regulatory 
requirement  that  a  renewal  application  be 
filed  within  a  specified  period  of  time. 
Mabel  E.  Hale,  Grace  E.  Van  Hook,  New 
Mexico  04543,  04535,  Las  Cruces  063614, 
A-26358  (Jan.  2, 1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  if  it  was  not  filed  with 
the  Director  of  the  Bur.  of  Land  Manage- 
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ment  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 
M.  L.  BicUey,  Los  Angeles  088435,  Sacra- 
mento 041256,  A-26605   (Feb.  12,  1953) 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  the  appellant  did 
not  file,  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice,  a  certifi- 
cate showing  service  of  notice  of  the  appeal 
upon  a  party  having  an  adverse  interest. 

An  appeal  to  the  head  of  the  Department 
will  be  dismissed  where  it  does  not  state 
any  grounds  for  appeal. 
Charles  H.  Kane,  Buffalo  036880,  Wyo- 
ming 013793,  05915,  A-26754  (Apr.  23, 
1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bur.  of  Land  Management  will  be  sum- 
marily dismissed  where  notice  of  appeal 
is  not  filed  within  30  days  from  service 
upon  the  appellant  of  the  decision  appealed 
from. 

Bonelli  Cattle  Company,  Phoenix  086298, 
A-26709  (June  18, 1953) 

Where  a  proper  notice  of  appeal,  stating 
the  grounds  for  such  appeal,  is  not  filed 
within  the  allowed  period  of  time,  the  ap- 
peal will  be  dismissed. 
Albert  J.  Castagno,  Utah  05419,  A-26670 
(Aug.  3, 1953) 

Appeals  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  they  were  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

The  Manager  of  a  Land  and  Survey 
Office  of  the  Bur.  of  Land  Management  has 
no  authority  to  extend  the  time  fixed  by 
regulation  for  taking  an  appeal  to  the  Sec- 
retary of  the  Interior  from  a  decision 
of  the  Director  of  the  Bur.  of  Land 
Management. 

C.  B.  Baton,  Myrtle  Esther  Eaton,  Idaho 
01771,  01774,  A-26762  (Aug.  11,  1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
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with  the  Director  of  the  Bur.  of  Land  Man- 
agement within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 
Merl  Miller,  Utah  06984,  A-26780  (Aug.  17, 
1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land  Man- 
agement within  the  time  prescribed  by  the 
Department's  Rules  of  Practice. 
Merle  Edwin  Wilson,  Dewey  Verne  Wilson, 
Colorado  01206,  01207,  A-26761,  A-26763 
(Aug.  17, 1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant  t 
did  not  file,  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice,  a  cer- 
tificate showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

Jesus    M.    Montoya,    Santa    Fe    063807, 
A-26758(Sept.3,1953) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Associate  Direc- 
tor of  the  Bur.  of  Land  Management  will 
be  dismissed  where  notice  of  appeal  is  not 
filed  within  30  days  from  service  upon  the 
appellant  of  the  decision  from  which  an 
appeal  is  taken. 

Publication  of  notice  of  sale  for  five  suc- 
cessive weeks  is  due  compliance  with  the 
notice  requirement  of  the  public  sale  stat- 
ute where  the  sale  takes  place  not  less 
than  30  days  after  the  first  publication. 

After  patent  on  land  has  issued,  this 
Department  has  no  jurisdiction  to  inquire 
into  and  determine  the  rights  of  one  claim- 
ing land  adversely  to  the  patentee. 
Rose  Tully,  Protestant,  Barney  A.  and 
Dollie  B.  Cornelius,  Patentees,  Los  An- 
geles 071636,  Patent  No.  1127761,  A-26719 
(Sept.  9, 1953) 

The  Rules  of  Practice  do  not  authorize 
the  granting  of  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Secretary 
of  the  Interior. 

An  appeal  to  the  Secertary  of  the  In- 
terior will  be  dismissed  if  it  was  not  filed 
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within  the  period  prescribed  by  the  De- 
partment's Rules  of  Practices. 
Willis  H.  Morris,  Anchorage  016258,  A- 
26783   (Nov.  12,  1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  sum- 
marily dismissed  where  notice  of  appeal  is 
not  filed  within  30  days  from  the  service 
upon  the  appellant  of  the  decision  appealed 
from. 

Ted   C.   Mathews,  Fairbanks   010018,   A- 
26928  (Jan.  6,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  prescribed  by  the  Department's  Rules 
of  Practice. 

Thomas  J.  Kurdy,  Idaho  01511,  A-26863 
(Feb.  19,  1954) 

The  Department's  Rules  of  Practice  do 
not  authorize  the  granting  of  an  extension 
of  time  for  the  filing  of  a  notice  of  ap- 
peal to  the  Secretary  of  the  Interior  from 
a  decision  of  the  Director  of  the  Bur.  of 
Land  Management. 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  prescribed  by  the  Department's  Rules 
of  Practice. 

Fischer  Lumber  Company,  Oregon  02508, 
A-26963  (Mar.  8, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Bur.  of  Land 
Management  will  be  dismissed  where  it 
was  not  filed  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Bur.  of  Land 
Management  filed  with  a  Regional  Admin- 
istrator of  the  Bur.  of  Land  Management 
will  not  be  deemed  to  have  been  filed  with 
the  Director  until  it  has  been  received  by 
the  Director  of  the  Bur.  of  Land  Manage- 
ment. 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice,  a 
certificate  showing  service  of  notice  of  ap- 
peal upon  a  party  having  an  adverse 
interest. 

J.  D.  Critchlow,  Salt  Lake  City  064015,  A- 
26974  (Mar.  18,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  delivered  to  a  sub- 
ordinate official  of  the  Bur.  of  Land  Man- 
agement and  forwarded  by  him  to  the 
Director,  it  is  not  filed,  within  the  meaning 
of  the  applicable  Rules  of  Practice,  until  it 
is  actually  received  in  the  Director's  office 
in  Washington. 

Libby,  McNeill  &  Libby,  Anchorage  011242, 
A-26982  (Apr.  1,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice, 
Richard  H.  Yoder,  Fairbanks  05948,  01515, 
01521,  A-26857  (Apr.  7,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice,  a 
certificate  showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

Hoivard  Wilson,  New  Mexico  01250,  01251, 
A-26838  (Apr.  27, 1954) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  did 
not  file,  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice,  a  certifi- 
cate showing  service  of  notice  of  appeal 
upon  a  party  having  an  adverse  interest. 
Lawrence  T.  Epperson,  Guy  R.  Campbell, 
Jr.,  Salt  Lake  069519,  A-26840  (Apr.  30. 
1954) 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 
George  E.  McCoy,  Jr.,  New  Mexico  05230, 
A-26998  (May  19,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secretary 
of  the  Interior  is  delivered  to  a  subordi- 
nate official  of  the  Bur.  of  Land  Manage- 
ment and  forwarded  by  him  to  the  Director, 
it  is  not  filed,  within  the  meaning  of  the 
applicable  Rules  of  Practice,  until  it  is 
actually  received  in  the  Director's  Office 
in  Washington. 

Henry  E.  Bosse,  et  al.,  Sacramento  038885, 
A-27005  (May  28,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  days  from  service  upon  the  ap- 
pellant of  the  decision  from  which  an 
appeal  is  taken. 

Where  several  applicants  are  waiting  to 
file  applications  when  a  land  office  opens 
for  business  and,  because  only  one  clerk  is 
on  duty,  the  applications  are  actually  re- 
ceived one  after  the  other,  the  applications 
will  be  deemed  to  have  been  simultaneously 
filed. 

Barbara  M.  Smoot,  Utah  0660k,  06606,  A- 
2G855   (June  21,  1954) 

The  Rules  of  Practice  do  not  authorize 
the  granting  of  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Secretary 
of  the  Interior. 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  if  it  was  not  filed  within 
the  period  prescribed  by  the  Department's 
Rules  of  Practice. 

Where  an  appellant  claims  to  have  filed 
an  application  for  a  preference-right  lease 
under  the  act  of  July  29,  1942,  but  the 
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records  of  the  Bur.  of  Land  Management 
fail  to  show  receipt  of  any  such  applica- 
tion, or  an  accompanying  filing  fee,  and 
where  on  another  application,  filed  before 
she  made  her  present  assertion  about  filing 
the  preference-right  application,  the  ap- 
pellant swore  she  did  not  have  any  appli- 
cation for  an  oil  and  gas  lease  pending,  it 
is  found  as  a  fact  that  she  did  not  file  the 
application   for   a   preference-right   lease. 

An  application  for  a  preference  right  to  a 
new  lease  under  the  act  of  July  29,  1942,  to 
be  effective,  must  be  filed  during  the  90- 
day  period  immediately  preceding  the  end 
of  the  5-year  term  of  the  old  lease. 

An  application  for  an  oil  and  gas  lease 
on  certain  land,  filed  before  revocation  of 
an  order  of  the  Secretary  of  the  Interior 
which  stated  that  no  rights  might  be  ac- 
quired by  filing  an  application  for  an  oil 
and  gas  lease  of  such  land,  forms  no  basis 
for  upholding  a  protest  against  issuance  of 
an  oil  and  gas  lease  in  accordance  with  the 
procedure  prescribed  in  the  revocation 
order. 

Mabel  Hale  and  Alfred  J.  O'eth,  Las  Cruces 
060937,  070207,  New  Mexico  06782,  A-26860 
(June  23,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
with  the  Director,  Bureau  of  Land  Man- 
agement, within  the  time  prescribed  by  the 
Department's  Rules  of  Practice.   . 

An  application  for  an  oil  and  gas  lease 
on  land  included  in  a  desert  land  entry  is 
properly  rejected  where  there  is  no  evi- 
dence that  the  land  is  prospectively  valu- 
able for  oil  and  gas. 

Gerald  W.  Anderson,  Salt  Lake  071826, 
A-26862  (June 30, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  was  not  filed 
with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

A  coal  prospecting  permit  will  not  be 
issued  for  land  in  Alaska  which  is  properly 
subject  to  leasing  and  which  contains  a 
high  grade  deposit  of  blacksmithing  and 
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coking     coal     for     which     there     is     an 
insufficient  deposit. 

Alaska  Coal  Company,  Anchorage  015052, 
A-26859  (July  1,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Bur.  of  Land 
Management  will  be  dismissed  where  it 
was  not  filed  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Bur.  of  Land 
Management  filed  with  a  land  office  of  the 
Bur.  of  Land  Management  will  not  be 
deemed  to  have  been  filed  with  the  Direc- 
tor until  it  has  been  received  by  the 
Director  of  the  Bur.  of  Land  Management. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
did  not  file,  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice,  a  cer- 
tificate showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

A  desert  land  entry  is  subject  to  cancel- 
lation where  a  mineral  discovery  is  made 
on  the  entry  at  any  time  prior  to  the 
vesting  of  equitable  title  in  the  entryman. 
John  David  Paine,  et  al.,  Idaho  024, 
02289,  A-26972  (July  26,  1954) 

An  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  the  Associate  Director 
of  the  Bur.  of  Land  Management  will  be 
dismissed  where  notice  of  the  appeal  is  not 
filed  within  30  days  from  service  upon  the 
appellant  of  the  decision  from  which  the 
appeal  is  taken. 

A  decision  of  the  Associate  Director  of 
the  Bur.  of  Land  Management  rejecting 
scrip  applications  for  coastal  lands  in  Calif, 
will  not  be  disturbed  when  it  is  in  accord 
with  prior  departmental  decisions  and 
nothing  is  shown  by  the  appellant  to  war- 
rant a  change  in  the  proper  decisions. 
C.  Andrew  Petas,  et  al.,  Los  Angeles  096534, 
etc.,  A-26789  (July  28,  1954) 

An  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  by  the  Director  of  the  Bur. 
of  Land  Management  will  be  dismissed 
where  it  was  not  filed  within  the  time  re- 
quired by  the  Department's  Rules  of 
Practice. 
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Whether  a  State  exchange  application  is 
to  be  considered  as  one  for  selected  lands 
within  or  without  a  grazing  district  is  to 
be  determined  by  the  situation  prevailing 
at  the  time  the  State  complies  with  all  pro- 
visions of  the  pertinent  statute  and 
regulations. 

Prior  to  compliance  by  a  State  with  all 
the  requirements  of  the  pertinent  statute 
and  regulations,  the  Govt,  may  include  in  a 
grazing  district  land  designated  by  a  State 
as  selected  land  in  an  exchange  under  sec. 
8(c)  of  the  Taylor  Grazing  Act. 

A  proposed  State  exchange  for  selected 
land  not  in  a  grazing  district  cannot  be  re- 
jected on  the  ground  that  the  exchange  is 
not  in  the  public  interest. 
Peter  Damele  and  Sons,  State  of  Nevada, 
Nevada  0236,  A-26898  (Aug.  13,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  it  was  not 
filed  within  the  period  prescribed  by  the 
Department's  Rules  of  Practice. 

The  isolated  tract  law  does  not  com- 
mand, but  merely  authorizes,  apportion- 
ment of  an  isolated  tract  between  rival 
preference-right  claimants. 

When  two  adjoining  landowners  prop- 
erly  assert  preference  rights  to  buy  an  iso- 
lated tract  consisting  of  a  single  legal 
subdivision,  it  will  be  awarded  to  the 
one  who  applied  for  the  sale,  in  the  ab- 
sence of  equitable  considerations  requir- 
ing otherwise. 

Carr   McAsHll,    Carthal   F.   Mock,    BLM 
030962,  A-26858  (Aug.  16,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not 
filed  with  the  Director  of  the  Bur.  of 
Land  Management  within  the  time  pre- 
scribed by  the  Department's  Rules  of  Prac- 
tice. 

An  application  for  an  oil  and  gas  lease 
embracing  lands  in  a  reclamation  home- 
stead allowed  without  any  reservation 
of  the  oil  and  gas  deposits  to  the  Govt, 
will  be  rejected  if  the  available  informa- 
tion indicates  that  the  land  is  not  prospec- 
tively valuable  for  oil  or  gas. 

The  burden  of  proof  as  to  the  mineral 
character  of  land  embraced  in  a  nonminer- 
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al  entry  is  upon  the  applicant  for  an  oil 
and  gas  lease  on  such  land. 
George  H.    Waters,    et   al.,    Los   Angeles 
0104155,  A-26936  (Aug.  20,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

An  application  for  an  oil  and  gas  lease 
must  be  rejected  where  the  land  applied 
for  has  been  patented  without  any  reser- 
vation to  the  U.S.  of  the  oil  and  gas 
deposits  in  the  land. 

Bamberger  Company,  Utah  09673,  09699, 
A-26960  (Sept.  27, 1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not 
filed  with  the  Director  of  the  Bur.  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  delivered  to  a  sub- 
ordinate official  of  the  Bur.  of  Land  Man- 
agement and  forwarded  by  him  to  the 
Director,  it  is  not  filed,  within  the  mean- 
ing of  the  applicable  Rules  of  Practice, 
until  it  is  actually  received  in  the  Di- 
rector's office  in  Washington. 

Land  is  properly  classified  as  not  suit- 
able for  homestead  entry  where  the  soil 
is  of  poor  quality,  there  is  a  great  de- 
mand for  small  tracts  in  the  area,  and 
there  is  a  critical  water  shortage  in  the 
area. 

John  Schimbeck  and  Paul  N.  Schmidt,  Ne- 
vada 06009,  06010,  A-26951,  (Oct.  13, 
1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was 
not  filed  with  the  Director  of  the  Bur. 
of  Land  Management  within  the  time  pre- 
scribed by  the  Department's  Rules  of  Prac- 
tice. 

Where  a  notice  of  appeal  to  the  Secre- 
tary of  the  Interior  is  filed  in  a  land  office 
of  the  Bur.  of  Land  Management  and  for- 
warded by  the  Manager  to  the  Director,  it 
is  not  filed,  within  the  meaning  of  the 
applicable  Rules  of  Practice,   until  it  is 
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actually  received  in  the  Director's  office  in 
Washington. 

Karl  O.  Larson,  et  ah,  Denver  055159,  A- 
26961  (Oct.  25,  1954) 

EVIDENCE 

Application  for  enlarged  homestead 
entry  rejected.  Occupancy  and  improve- 
ment of  the  lands  sought  was  unlawful  and 
gave  applicant  no  right  to  the  land,  and 
further  a  field  investigation  of  the  land, 
together  with  the  area  surrounding  it,  had 
shown  the  tracts  sought  to  be  unsafe  for 
cultivation. 

John  F.  McDorman,  Santa  Fe  075574  "C", 
A-23886  (Sept.  23,  1946) 

Where  grazing  lease  applicant  submits 
evidence,  which  was  not  available  to  the 
Bur.  of  Land  Management,  tending  to 
show  that  applicant  has  a  preference  right 
to  lease  lands  for  which  his  application 
was  rejected  by  the  Bureau,  case  is  re- 
manded to  the  Bureau  for  consideration  of 
the  evidence. 

Lee  Arthur  D.    Williams,   Pueblo   059434 
"K'\  A-25165  (Apr.  15, 1&48) 

Only  land  upon  which  a  valuable  min- 
eral deposit  has  been  discovered  is  avail- 
able for  entry  under  the  mining  laws. 

In  adversary  proceedings  instituted  by 
the  Govt,  for  the  purpose  of  attacking  the 
validity  of  mining  claims,  the  burden  of 
proof  is  on  the  Govt. 

The  burden  of  proof  is  satisfied  in  this 
case  by  the  testimony  of  two  Govt,  engi- 
neers that  the  mineral  (volcanic  ash)  dis- 
covered on  the  claims  is  not  marketable, 
together  with  evidence  showing  that  there 
has  been  no  development  of  this  land  for 
mineral  purposes,  although  the  existence 
of  the  mineral  has  been  known  for  30  years 
and  the  locator  has  been  actively  interested 
in  developing  it  for  approximately  20 
years. 

Marshall  D.  Draper,   et   al.,   Sacramento 
2047458,  2047 460,  2047457,  2047459,  2060933, 
2061046,  2060934,  A-25800  (Apr.  19,  1950) 
FIELD  COMMISSIONERS 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
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approve  expenditures  from  Metlakatla  tri- 
bal funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
be  advisable  to  issue  instructions  of  a 
more  precise  character  than  were  given 
in  Order  No.  2326. 

Delegations    of    Power    to    Indian    Field 
Offices,  M-35027   (Mar.  2,  1948) 

From  the  decision  of  the  Acting  Commis- 
sioner of  Indian  Affairs  concerning  the 
liability  of  the  appellant  for  compensatory 
royalties  resulting  from  their  failure  to 
drill  an  offset  well  on  the  allotment  of 
Susie  Enos,  deceased  Shoshone  Indian. 

Special  Committee  affirms  decision  that 
lease  require  drilling  of  offset  wells  even 
though  the  location  may  be  far  from  divid- 
ing line. 

Appeal    of    the    Superior    Oil    Company, 
IA-67  (Feb.  26,  1952) 

GOVERNMENT  CONTESTS 

Grounds  for  asserting  title  in  U.S.  to 
certain  lands  in  California  to  warrant  ex- 
tensive field  investigations  and  engineer- 
ing surveys  necessary  to  complete  case 
before  presentation  to  Attorney  General. 
Solicitor's  Opinion,  M-34083  (July  11, 
1946) 

In  adversary  proceedings  instituted  by 
the  Govt,  against  a  mining  claim,  the  Govt, 
has  the  burden  of  proving  the  invalidity 
of  the  claim. 

In  order  to  establish  a  valid  building- 
stone  mining  location,  the  land  must  be 
chiefly  valuable  for  building  stone  at  the 
time  of  the  location,  and  one  must  dis- 
cover within  the  limits  of  the  claim  a 
deposit  of  stone  which  is  of  such  quality 
for  building-stone  purposes  and  which  is 
available  in  such  quantity  that  a  man  of 
ordinary  prudence  would  be  justified  in 
the  expenditure  of  his  time  and  means  in 
an  effort  to  develop  a  paying  mine. 

Where  the  evidence  in  adversary  proceed- 
ings is  indecisive  as  to  whether  a  valid 
discovery   has   been    made   on   a   mining 
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claim,  the  case  may  be  remanded  for  a 
further  hearing  on  this  point. 
Estate    of    Victor    E.    Hanny,    Phoenix 
084719,  Mineral  Contest  No.  0966,  A-26280 
(Mar.  5,  3952) 

Where  part  of  an  oil  and  gas  lease  ap- 
plication is  rejected  by  the  Bur.  of  Land 
Management  on  the  ground  that  the  land 
involved  is  private  land  and,  therefore, 
not  subject  to  leasing  by  the  Govt.,  and  on 
appeal  to  the  Secretary  of  the  Interior 
evidence  is  offered  which  tends  to  show 
that  the  land  was  acquired  by  the  U.S. 
as  a  result  of  a  condemnation  suit  institu- 
ted by  the  U.S.,  the  case  will  be  remanded 
to  the  Bur.  of  Land  Management  for  fur- 
ther consideration. 

Vilas  P.  Sheldon,  BLM-A  02W5  (New 
Mexico),  A-26986  (Oct.  25,  1954) 

HEARINGS 

Wallowa  Timber  Co.,  Whitman,  Umatilla 
and  Willamette  National  Forest,  Morrow 
County,  Oregon,  Protestant.  Protest  dis- 
missed. 

Wallowa  Timber  Co.,  Morrow  County, 
Oregon,  The  Dalles  032109  "K",  A-24234 
(Apr.  17,  1946) 

Discussion  of  operations  in  the  parks 
under  medical  contracts,  particularly  Dr. 
Claude  A.  Macdonald's  contract  in  Grand 
Canyon  National  Park.  On  Aug.  1,  1944, 
Department  authorized  Macdonald  to  op- 
erate Grand  Canyon  hospital  under  same 
terms  as  set  forth  in  contract  of  Dr.  Cox, 
whose  contract  was  canceled  because  of 
ill  health.  Subsequent  contracts  with  Mac- 
donald were  authorized  by  letters.  In  cases 
where  contracts  are  extended  by  letter, 
contractor  is  required  to  sign  carbon  copy 
of  letter  of  authorization  and  return  it  to 
this  office  through  the  Supt.  of  the  Park. 
Letter  of  Apr.  3,  1946,  was  never  accepted 
by  Dr.  Macdonald.  Existing  contracts  con- 
tain no  provision  for  summary  removal  of 
physicians,  although  they  are  applicable  to 
employees  of  contracting  doctors.  It  is 
doubtful  that  physicians  or  surgeons  would 
enter  into  contracts  which  gave  to  either 
the  Director  or  the  Secretary  the  summary 
right  to  discontinue  their  services  without 
a    hearing,    because    such    discontinuance 
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might  have  the  effect  of  destroying  their 
reputations.  It  is  possible,  however,  to 
insert  a  provision  in  medical  contracts 
which  would  give  the  Secretary  the  right 
to  (a)  discontinue  the  services  of  the  doc- 
tor pending  the  hearing  provided  for  in 
the  contract,  and  (b)  to  employ  another 
doctor  during  this  period. 
Memorandum  (Sept.  5,  1946) 

Application  for  grazing  privileges  in 
New  Mexico  Grazing  District  No.  6.  Ap- 
plication rejected.  Appeal  from  Grazing 
Service. 

1.  Examiner's  Decisions — Appeals. 
Under  the  provisions  of  sec.  9  of  the 

FRC,  the  decision  of  the  examiner  upon 
appeal  from  the  action  of  the  regional  or 
district  graziers  is  final  in  the  absence  of 
an  appeal  therefrom  to  the  Department. 

2.  Rehearing — New  Evidence. 

The  subsequent  offer  of  new  evidence  to 
show  that  one  of  the  findings  of  fact  of 
the  examiner  was  based  upon  a  state  of 
facts  afterward  found  to  be  erroneous  is 
not  sufficient  for  a  rehearing  of  the  case 
unless  the  finding  was  material  to  the  is- 
sues involved  and  the  facts  now  available 
would  warrant  a  change  in  or  modification 
of  the  examiner's  decision. 

3.  Individual  Allotments — Base  Proper- 
ties. 

The  individual  allotments  of  Federal 
range  by  the  examiner  to  the  contesting 
parties  will  not  be  disturbed  where  they 
represent  a  fair  proportion  of  the  avail- 
able range  based  on  the  established  prior- 
ities of  their  base  properties  and  will  per- 
mit the  proper  use  of  such  properties  in 
connection  with  the  Federal  Range. 
Jess  W.  Corn,  Florence  C.  McKnight,  In- 
tervenor,  A-24308  (Oct.  25,  1946) 

Problems  relating  to  hearings  and  exam- 
iners under  the  Administrative  Procedure 
Act  of  June  11,  1946  (P.L.  404,  79th  Con- 
gress). 

Desirability  of  uniform  system  for  all 
Bureau  adjudications. 
Memorandum  (Dec.  2,  1946) 

Section  8  Private  Exchange. 

Fairness  requires  that  an  exchange  ap- 
plicant be  fully  apprised  of  the  facts  sup- 
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porting  an  unfavorable  field  report ;  see 
43  CFR  Cum.  Supp.  Part  145.  An  exchange 
application  should  not  be  rejected  on  the 
basis  of  general  statements  which  do  not 
specify  the  particular  lands  to  which  var- 
ious values  are  assigned,  nor  on  the  ground 
that,  even  if  the  values  are  equal,  the  Govt, 
would  not  derive  any  benefit  from  the  ex- 
change because  of  the  character  of  both 
the  selected  and  the  offered  lands,  without 
giving  the  applicant  an  opportunity  to  mod- 
ify his  application. 

Herman  L.  Christian,  Phoenix  081Jf61-2 
"K",  A-24321    (Dec.  17,  1946) 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior, and  the  Secretary's  jurisdiction 
over  these  matters  accordingly  is  regarded 
as  exclusive  and  universal. 

As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and  de- 
termine the  status  of  persons  who  are 
claiming  as  heirs,  and  in  making  that  de- 
termination he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  Deceased  Yurok 
or  Lower  Klamath  River  Indian,  Prooate 
54227-35,  A-24696   (Feb.  9,  1948) 

1.  The  offer  of  newly  discovered  evi- 
dence in  support  of  an  appeal  is  not 
proper  and  cannot  be  considered  in  that 
respect. 

2.  Proof  of  that  character  could  have 
been  considered  in  connection  with  the 
petitioner's  request  for  a  rehearing,  but 
even  assuming  that  it  had  been  so  pre- 
sented, such  proof  nevertheless  was  insuf- 
ficient to  refute  more  convincing  evidence 
in  the  record  concerning  the  competency 
of  the  Indian  allottee  in  question  to  exe- 
cute her  last  will  and  testament. 

3.  The  finding  of  the  Acting  Commis- 
sioner of  Indian  Affairs  that  the  Indian 
allottee  was  competent  to  execute  her  last 
will  and  testament  is  supported  by  the 
record  and  should  not  be  disturbed. 

4.  The  finding  of  the  Acting  Commis- 
sioner that  claims  for  personal  services  to 
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the  deceased  allottee  should  be  disallowed 
is  also  proper  because  of  the  apparent  lack 
of  any  agreement  that  payment  was  to  be 
made  by  the  decedent  or  was  expected  by 
the  claimants  at  the  time  the  personal 
services  in  question  are  alleged  to  have 
been  rendered. 

Estate  of  Shows  in  a  Crowd,  Deceased 
Crow  Allottee  No.  1813,  Probate  4257^-46, 
A-24813  (Feb.  25,  1948) 

A  Special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  In- 
terior to  allot  the  lands  of  an  Indian  res- 
ervation in  conformity  with  allotment  pro- 
cedures prescribed  by  the  Secretary, 
properly  declined  to  consider  objections 
there  which  the  Secretary  had  theretofore 
considered  and  finally  rejected. 

The  right  to  an  allotment  of  land  on 
an  Indian  reservation,  with  respect  to 
which  all  members  of  the  band  occupying 
the  reservation  stand  on  an  equal  footing, 
is  a  mere  float  giving  the  member  no  in- 
terest in  any  specific  property  until  such 
time  as  the  right  is  identified  through  the 
allotment  process  with  a  particular  tract 
of  land. 

Other  things  being  equal,  priority  of 
selection  and  not  priority  of  birth  deter- 
mines the  right  to  allotment  of  a  specific 
tract  of  land  which  is  covered  by  con- 
flicting selections. 

The  usual  rule  that  the  heirs  of  a  de- 
ceased member,  who  had  acquired  during 
his  lifetime  an  inheritable  or  descendable 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allotment 
right,  is  without  application  where  the 
claim  of  the  heirs  has  been  presented  to 
and  finally  rejected  by  a  court  of  com- 
petent jurisdiction. 

Where  allotment  schedules  have  been 
regularly  and  properly  prepared  by  a  Spe- 
cial Allotting  Agent  in  conformity  with 
allotment  instructions  issued  by  the  Sec- 
retary of  the  Interior,  the  action  of  the 
Special  Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  affirm- 
ance is  without  prejudice  to  the  right  of 
Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections 
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if  they  so  desire  of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Caliente 
or  Palm  Springs  Indian  Reservation  in 
California,  IA-21  (Feb.  1,  1950) 

Under  the  Department's  Rules  of  Prac- 
tice governing  public  land  cases,  a  grazing 
permittee  who  requested  and  was  accorded 
a  hearing  before  an  examiner  with  respect 
to  a  regional  grazier's  action  in  making  a 
division  of  the  Federal  range  between  such 
permittee  and  another  person,  but  who 
failed  to  appeal  to  the  Director  of  the 
Bur.  of  Land  Management  from  the  ex- 
aminer's decision,  cannot  thereafter  ap- 
peal to  the  head  of  the  Department  from 
a  decision  of  the  Director  affirming  the  ex- 
aminer's decision. 

R.  R.  Schneider,  21J122S,  A-25741  (July  5, 
1950) 

A  departmental  decision  approving  the 
dismissal  of  an  appeal  from  a  hearing  ex- 
aminer because  of  failure  to  comply  with 
procedural  requirements  will  be  set  aside 
and  the  case  will  be  remanded  to  the  Bur. 
of  Land  Management  for  consideration  of 
the  matters  of  substance  raised  in  the  ap- 
peal, where  an  affidavit  is  submitted  by 
the  appellant  setting  forth  circumstances 
which  appear  to  justify  waiving  the  pro- 
cedural defects  and  where  the  reopening 
of  the  case  to  the  extent  of  considering 
the  merits  of  the  appeal  apparently  will 
not  prejudice  others  interested  in  the  sub- 
ject matter  of  the  case. 

A  request  by  an  appellant  that  the  hear- 
ing before  the  examiner  be  reopened  so 
that  additional  testimony  may  be  offered 
will  be  denied  where  it  appears  that  the 
appellant  was  not  deprived  of  an  oppor- 
tunity to  submit,  at  the  hearing  before  the 
examiner,  the  evidence  which  he  proposes 
to  submit  at  a  reopened  hearing. 

Prior  decision  on  appeal  set  aside  and 
case  remanded. 
E.  E.  Ear  sen,  A-25888  (Dec.  8,  1950) 

Whether  a  scheduled  hearing  in  a  public 
land  proceeding  will  be  postponed  at  the 
request  of  a  private  party  is  within  the 
sound  discretion  of  the  administrative  of- 
ficial responsible  for  the  hearing. 
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The  denial  of  a  request  for  the  continu- 
ance of  a  hearing  on  the  validity  of  mining 
claims  was  not  an  abuse  of  discretion  where 
the  basis  of  the  request  was  the  illness  of 
one  of  the  two  defendants  and  there  was  no 
showing  that  the  presence  of  the  ill  de- 
fendant was  necessary  to  the  proper  de- 
fense of  the  case. 

United  States  v.  Milo  G.  and  Grace  V. 
Carrigan,  Carson  City  189971,8,  et  al.,  A- 
26158  (Mar.  8,  1951) 

An  applicant  for  grazing  privileges  is  not 
entitled  to  graze  on  a  particular  area  of 
public  land  solely  because  he  and  his  pred- 
ecessors have  grazed  on  the  area  over 
a  long  period  of  time. 

In  a  grazing  district  where  land  is  base, 
a  person  who  owns  water  rights  is  not 
entitled  merely  by  reason  of  the  owner- 
ship of  such  rights  to  grazing  privileges  on 
the  land  surrounding  the  waters  in  which 
the  rights  are  claimed. 

Where  the  summit  of  a  mountain  range 
was  the  approximate  dividing  line  between 
the  private  lands  of  appellants  and  the  pri- 
vate lands  of  intervenors,  and  Federal 
lands  in  the  area  were  in  a  checker-board 
pattern,  a  division  of  the  grazing  allot- 
ments of  the  appellants  and  of  the  inter- 
venors at  the  summit  was  proper. 

One  who  is  granted  all  the  grazing  privi- 
leges to  which  his  base  property  entitled 
him  does  not  have  any  standing  to  com- 
plain of  the  allotment  made  to  others. 

Records  of  the  Bur.  of  Land  Manage- 
ment are  public  records  of  which  notice 
is  taken  by  the  Department  in  rendering 
decisions. 

Consideration  on  appeal  may  properly 
be  limited  to  such  issues  as  were  related 
to  the  appellants  at  the  hearing  before  the 
examiner  in  a  case  involving  the  granting 
of  grazing  privileges. 

M.  P.  DepaoU  and  Sons,  A-25878  (Mar.  29, 
1951) 

Appeal  in  the  matter  of  the  approval  of 
a  lead  and  zinc  mining  sublease  from  Kan- 
sas Exploration,  Inc.,  to  Dewey  S.  Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
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covering  allotted  Quapaw  Indian  lands,  the 
Department  held  that  the  proviso  to  sec. 
2  of  the  act  of  July  27,  1939  (53  Stat. 
1127),  which  provides  that  no  lease  or 
assignment  of  restricted  Quapaw  lands 
shall  be  made  over  the  written  protest  of 
adult  Indians  owning  a  majority  interest 
in  such  lands,  does  not  apply  to  a  sublease 
of  such  lands. 

Jean  Ann  Hoffman  Jackson,  et  al.,  IA-43 
(June  14,  1951) 

Marriages  between  members  of  the  Crow 
Tribe  in  Montana  have  been  governed  by 
the  law  of  Montana  since  1938. 

Members  of  the  Crow  Tribe  in  Montana 
could  not  marry  by  Indian  custom  during 
the  period  1948-1949. 

Estate  of  Irma  Louise  Ridesbear,  Unallot- 
ted Crow  Indian,  Probate  No.  14785-50, 
IA-54  (May  12,  1952) 

In  order  to  be  entitled  to  a  patent  under 
the  homestead  law,  one  must  have  estab- 
lished his  residence  on  the  land  to  the 
exclusion  of  a  home  elsewhere,  and  he  must 
have  had  the  intent  to  obtain  a  home  for 
himself  and  his  family  on  the  entry. 

Where  the  final  proof  in  connection  with 
a  homestead  entry  shows  noncompliance 
with  the  requirements  of  the  law,  the  entry 
should  be  canceled.  Adversary  proceedings 
are  unnecessary. 

United  States  v.  Evan  R.  Jensen,  Salt  Lake 
City  049410,  A-26486  (Dec.  2,  1952) 

PRIVATE  CONTESTS 

Where  a  decision  on  the  appeal  of  a 
mining  claimant  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
may  be  affected  by  the  outcome  of  contest 
proceedings  which  are  being  instituted  as 
to  portions  of  the  claim,  no  action  will  be 
taken  on  the  appeal  until  the  contest  shall 
have  been  concluded. 

United  States  Gypsum  Company,  Carson 
City  021908  "N",  A-25524  (Apr.  8,  1949) 

A  valid  location  of  a  mining  claim  can  be 
made  only  if  a  valuable  mineral  deposit  has 
been  discovered  within  the  limits  of  the 
claim. 

In  a  contest  initiated  by  one  individual 
against  another,  the  Govt,  should  not  at- 
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tack  the  validity  of  the  contestant's  claim 

on  grounds  other  than  those  disclosed  by 

the   application   to   contest   without   first 

notifying  the  contestant  of  its  charges  and 

allowing  him  an  opportunity  to  meet  such 

charges. 

Memorandum  (June  11, 1953) 

PROTESTS 

Protest  dismissed.  Appeal  from  the  Gen- 
eral Land  Office. 

R.  P.  Franson,  Protestant,  Rejected  Tim- 
ber and  Stone  Applicant,  GLO  03371  "F", 
State  of  Michigan,  Exchange  Applicant, 
GLO  08034  "F",  Albert  Chaput,  Homestead 
Applicant,  GLO  08090  "F",  A-24050  (Apr. 
9,  1945) 

A  protest  against  the  consummation  of  a 
private  exchange,  made  by  one  whose  appli- 
cation for  the  public  sale  of  the  selected 
tract  has  been  denied,  will  not  be  consid- 
ered as  such  where  the  protestant  failed  to 
serve  a  copy  of  his  protest  on  the  applicant 
for  the  private  exchange  within  the  time 
allowed  by  the  regulations  of  the  Depart- 
ment and  the  published  notice  of  the  pro- 
posed exchange. 

A  protest  against  an  exchange  will  be 
considered  as  an  appeal  to  the  head  of  the 
Department  from  the  rejection  of  the  pro- 
testant's  application  for  the  public  sale 
of  the  selected  tract  if  filed  within  30  days 
after  the  receipt  of  notice  of  the  rejection 
of  the  public  sale  application,  as  required 
I  by  the  regulations  relating  to  such  an 
appeal. 

Land  exchanges  are  favored  over  public 
sales  of  isolated  tracts  where  the  public 
land  programs  of  the  Department  will  be 
furthered  by  the  acquisition  of  the  offered 
lands. 

James  P.  Sellers  v.  Howard  J.  Smith,  Phoe- 
nix 081524,  08162/,,  A-25749  (Sept.  16, 
1949) 

The  allowance  of  an  application  to  con- 
test a  desert  land  entry  where  the  applica- 
tion was  filed  after  cancellation  proceed- 
ings against  the  entry  had  been  instituted 
by  the  Bureau  of  Land  Management  is 
within  the  discretion  of  the  Bureau  of  Land 
Management. 


RULES  OF  PRACTICE — Continued 
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An  application  to  contest  an  entry  will 
not  be  allowed  where  the  grounds  for  the 
contest  are  shown  by  the  records  of  the 
Department. 

A  person  who  applies  to  contest  an  entry 
is  entitled  to  a  preference  right  to  enter 
the  land  involved  in  the  contest  only  where 
the  entry  is  canceled  as  the  result  of  the 
contest. 

Margaret  M.  Redmond,  Los  Angeles  054479, 
A-25907  (Aug.  21, 1950) 

The  dismissal  of  protests  against  the 
issuance  of  a  special  land-use  permit  for  a 
garbage  disposal  site  for  the  town  of  Twen- 
tynine  Palms  was  proper  in  view  of  the 
fact  that  the  record  indicates  that  the 
town  needs  a  public  garbage  disposal  site, 
that  the  proposed  location  will  not  unduly 
decrease  the  value  of  adjacent  lands,  and 
that,  in  selecting  the  site,  consideration 
was  given  to  health  factors  affecting  the 
nearby  residents  and  the  community  as  a 
whole. 

The  regulation  authorizing  the  issuance 
of  land-use  permits  without  rental  charge 
to  agencies  of  States  and  political  subdivi- 
sions thereof  does  not  authorize  the  issu- 
ance of  such  a  permit  to  a  private  corpora- 
tion without  rental  charge. 
Robert  R.  Frick,  Los  Angeles  080737, 
A-26139  (Feb.  15, 1951) 

A  protest  against  favorable  action  being 
taken  on  an  application  for  the  restoration 
of  withdrawn  land  to  entry  should  be  con- 
sidered and  disposed  of  in  connection  with 
the  consideration  and  disposition  of  the 
application. 

Josephine  M.  T.  Gardner  v.  Carl  G.  Allen, 
Sacramento  042792,  A-26298  (Nov.  20, 
1951) 

REHEARINGS 

Rejecting  application  for  grazing  lease. 
Motion  for  rehearing. 

M.  H.  Cunningham,  Henry  Opgenorth,  Earl 
Richardson,  Las  Cruces  056027,  082970, 
057058  "K",  A-23965  (Jan.  17,  1945) 

Conditional  modification  of  coal  lease. 
Modified.  Motion  for  rehearing. 
The    Union    Pacific    Coal    Co.,    Evanston 
07849,  09490  U2T\  A-23943  (Jan.  24,  1945) 
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Application  for  1943-1944  grazing  license 
in  Utah  Grazing  District  No.  8.  Motion  for 
rehearing. 

N.  J.  Meagher  Co.,  J.  T.  Murdoch,  Paul  H. 
Hanson,  Interveners,  A-23920  (Jan.  31, 
1945) 

Homestead  entry  of  160  acres.  Motion  for 
rehearing. 

Clara  R.  Howard,  Blackfoot  054014  "C",  A- 
23909  (Feb.  13,  1945) 

Grazing  lease  renewal.  Motion  for  re- 
hearing and  Protests. 

Nick  Krannawitter,  Lillie  Sutton  Boyd, 
Santa  Fe  077207,  074816  "A"",  A-23931 
(Feb.  16,  1945) 

Homestead  application  held  for   rejec- 
tion. Motion  for  rehearing. 
James    C.    W.   Sims,    Sacramento    034933 
"C",  A-23905  (Feb.  16,  1945) 

Homestead  application  rejected.  Motion 
for  rehearing. 

Albert  Leath  Tramel,  GLO  07951  "0",  A- 
23893  (Mar.  10,  1945) 

Petition  of  Levi  Frank,  et  al.,  for  re- 
hearing denied.  Appeal  from  the  Office  of 
Indian  Affairs. 

Estate  of  Lizzie  Frank,  Deceased  Nez 
Perce  Allottee,  No.  1515.  Probate  2291-44, 
A-24011  (Mar.  14,  1945) 

Cancellation  of  mineral  entry.  Motion 
for  rehearing. 

Utah  Fire  Clay  Company,  Salt  Lake  City 
062679  "N",  A-23979  (Mar.  30,  1945) 

Action  on  reinstatement  of  application 
partially  granted,  partially  suspended. 
Motion  for  rehearing. 
Frank  A  Larson,  Mary  C.  Hagood,  Denver 
052188  "N",  052265  "N",  A-24013  (Apr.  11, 
1945) 

Application  for  1943-1944  grazing  license 
in  New  Mexico  Grazing  District  No.  2. 
Departmental  decision  modified.  Appeal 
from  Grazing  Service. 
M.  S.  Major,  Carlos  P.  Sanchez,  Inter- 
vener, A-23834  (Apr.  20, 1945) 

Reinstatements  of  applications  directed. 
Motion  for  rehearing. 

Dorothy  Bassie;  Winnie  Mae  Hefner,  La- 
Rue  Dye;  J.  E.  Dye;  Lillie  Dye;  Mary  I. 
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Chapman,  Buffalo  038969,  038970,  03S971, 
038972,  038973,  038990,  A-24015   (May  12, 
1945) 

Grazing  awards.  Motion  for  rehearing. 
Victor  Lesamiz  tC-  Son,  Violet  M.  Hough, 
Edwin    P.    Rounds    and    Gilbert    Hunter, 
Spokane    017875,    019237,    018077,    019345 
"K",  A-23993    (May   15,  1945) 

Evidence  and  bond  required.   Payment 
demanded.  Motion  for  rehearing. 
John    W.   Carlson,   C.  J.  Billings,  Billings 
083278  "N",  A-24025  (May  19,  1945) 

Reservoir    declaratory    statement    can- 
celed. Motion  for  rehearing.  Motion  allowed  ' 
conditionally. 

Lutario  Fresquez,  Las  Cruccs  033151  "i*1",  I 
A-23868  (May  19,  1945) 

Application  for  oil  shale  leases  rejected. 
Motions  for  rehearing. 
Frank  A.  Kelly,  Denver  052584,  052567  "N'i 
A  23911-12   (July  12,  1945) 

Motion  for  rehearing  denied. 
Zula  A.  Kennedy,  Great  Falls  084328  "K", 
A-24009  (July  24,  1945) 

Rejection  of  petition  to  restore  from 
withdrawal  land. 

Application  to  take  gravel  therefrom  | 
under  the  act  of  Sept.  27,  1944.  Motion  for  | 
rehearing. 

Southern  Nevada  Industries,  Ltd.,  Carson  j 
City  022109,  A-24156  (Sept.  18,  1945) 

Motion  for  Rehearing. 

Application  for  homestead  entry  held  \ 
for  rejection ;  affirmed  on  appeal. 

Determination  of  character  and  location  , 
of  lands  is  unnecessary  where  the  applica-  , 
tion  was  filed  before  revocation  of  a  with-  | 
drawal  order  affecting  the  lands  in  ques- 
tion. 

John   Weech,   Salt  Lake  City  062967,  A- 
23809  (Sept.  18,  1945) 

Rejection  of  application  for  a  noncom- 
petitive oil  and  gas  lease.  Motion  for  re- 
hearing. 

Mark  J.  Davis,  Buffalo  038561  ((N",  A-23995 
(Sept.  18,  1945) 
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Application  to  make  homestead  entry 
held  for  rejection.  Appeal  from  the  General 
Land  Office.  Affirmed.  Motion  for  rehearing. 
Willy  Perry  Davis,  GLO  09396  "C",  A- 
24061  (Oct.  11,  1945) 

Administrative  finding. 
Solicitor's  Opinion,  M-31578,  32046,  33358 
(Oct.  11,  1945) 

Preference  right  to  lease  denied.  Motion 
for  rehearing. 

W.  A.  Rank,  Jr.,  Las  Cruces  050834,  062238 
"tf",  A-24126  (Oct.  11,  1945) 

Additional  evidence  required  on  order 
to  show  cause.  Motion  for  rehearing. 
Sheridan-Wyoming  Coal  Co.,  Inc.,  Buffalo 
037167    "N",    Cheyenne    0J,9Jt05,    A-24158 
(Oct.  11,  1945) 

Reduction    in    overriding    royalties    re- 
quired. Motion  for  rehearing. 
Continental  Oil  Co.,  Billings  022167  "N" 
(a),  A-23433   (Oct.  19,  1945) 

Public  sale  application  rejected.  Motion 
for  rehearing. 

Dorothy  G.  Sternberg,  Denver  051133  "(r", 
1-24044  (Oct.  24, 1945) 

Waiver  of  rental  on  oil  and  gas  prefer- 
mce-right  leases  denied.  Motion  for  re- 
hearing. 

Frank  Harold  Johnson,  Anchorage,  010425, 
\U0426,  010427  "N",  A-24204  (Oct.  24, 
L945) 

Application  for  1943-1944  Grazing 
License  in  Nevada  Grazing  District  No.  1. 
Motion  for  Rehearing. 
Raymond  Parus,  Petan  Land  and  Cattle 
Company,  Charles  H.  Jackson,  Jr.,  Inter- 
iors, A-24039  (Nov.  5,  1945) 

Rejection   of  grazing  lease   application 
iffirmed.  Motion  for  rehearing. 
1.   H.    Johnson,    Phoenix    081335,    078636 
'K",  A-24162  (Nov.  13,  1945) 

Isolated  tract  application  held  for  re- 
ection.  Motion  for  rehearing. 
Ubert  W.  Hurt,  GLO  09409  "C",  A-23934 
;jan.  3, 1946) 


RULES  OF  PRACTICE— Continued 
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Adverse  proceedings  dismissed  and 
final  certificate  authorized.  Reversed. 
Motion  for  rehearing 

U.S.  v.  Lotta  P.  Albert,  Widoiv  of  John 
Albert,  Buffalo,  029582  "C",  A-23827  (Jan. 
5,  1946) 

The  Rules  of  Practice  require  that  any 
motion  must  state  concisely  the  grounds 
upon  which  the  motion  is  based,  must  pre- 
sent some  vital  information  not  before 
considered,  or  show  that  the  decision  in 
question  is  contrary  to  law.  This  motion 
does  not  conform  to  any  of  these  regula- 
tions and  therefore  must  be  denied. 
Tollef  Iverson,  Jens  J.  Hauge,  GLO  09395, 
A-24130(Feb.8,1946) 

Protest  against  issuance  of  oil  and  gas 
lease  dismissed.  Motion  for  rehearing. 
George  B.  Bush  v.  Transport  Oil  Co.,  Los 
Angeles    033164    "N",    A-24127    (Feb.    25, 
1946) 

Offers  of  grazing  leases.  Motion  for  re- 
hearing and  appeal  from  the  General  Land 
Ofiice. 

H.  Glendon  Cuvenvell,  Denver  052439, 
051304,  051917,  050347,  051987,  051881, 
A-24076,  A-24076a  (Mar.  7,  1946) 

Application  for  waiver  of  rental  re- 
jected; and  application  for  exchange  oil 
and  gas  lease  held  for  rejection.  Motion 
for  rehearing. 

Alex  Liska,  Anchorage  08290  "N",  A-23780 
(Mar.  8, 1946) 

Application   for   oil   and   gas   exchange 
lease  rejected.  Motion  for  rehearing. 
Louis  J.  Myers,  Edith  Bourne,  Evanston 
07974  "N",  A-24165  (Mar.  8,  1946) 

State  exchange  application  held  for  re- 
jection in  part. 

The  State  of  Arizona's  application  for 
equal  area  exchange  was  rejected. 

The  lands  in  question  were  embraced  in 
a  stock-raising  homestead  entry  of  Maria 
Lopez,  thus  the  State's  request  for  hearing 
and  reversal  of  Commissioner's  findings 
as  to  the  application  of  Miss  Lopez  is  er- 
roneous. Miss  Lopez  is  not  an  applicant 
but  an  entrywoman. 
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Petition  for  a  rehearing  denied  and  Com- 
missioner's decision  affirmed. 
State  of  Arizona,  Phoenix  081046,  081053, 
A-24215  (Mar.  25, 1946) 

Section  36  lands. 

Function  of  Secretary  to  determine 
mineral  or  nonmineral  character  of  lands 
granted  to  State  of  California  under 
school-land  act  of  Mar.  3,  1853,  is  a  speci- 
fic duty,  the  performance  of  which  com- 
pletes his  function  under  that  act. 
Letter  to  Hon.  George  E.  Outland,  House 
of  Rep.  by  Indritz  (Apr.  23,  1946) 

Petition  of  Susie  Jim  and  others  for 
rehearing  denied  in  the  matter  of  Acting 
Commissioner's  decision  in  approving  the 
will  of  Susie  Wichita,  deceased  Pawnee 
Allottee  No.  192,  who  died  on  Feb.  17,  1945, 
at  the  age  of  100  years. 
Estate  of  Susie  Wichita,  Deceased  Paw- 
nee Allottee  No.  192,  Probate  28292-45, 
A-24284  (May  24, 1946) 

Motion  for  rehearing. 

1.  Mineral  character  of  land  is  to  be 
determined  as  of  the  time  when  an  appli- 
cant has  done  all  things  required  of  him 
to  obtain  approval  of  his  application. 

2.  Appeal  from  decisions  of  the  Commis- 
sioner of  the  General  Land  Office  are  to  be 
transmitted  by  him  to  the  Secretary  rather 
than  denied  on  the  merits  in  the  General 
Land  Office. 

Henry  D.  Mikesell,  Alex  Nickell,  Blackfoot 
05^205,  054835  "#",  A-24112  (June  20, 
1946) 

No  grounds  advanced  for  reversing  deci- 
sion granting  renewal  of  grazing  lease  pur- 
suant to  clause  giving  Estate  a  preference 
right  to  such  renewal.  Motion  denied. 
Estate  of  D.  M.  Oberman,  Cheyenne  059430 
"K",  A-24176  (July  2, 1946) 

Rental  required  and  lands  applied  for 
divided  into  two  leases.  Motion  denied. 

A  motion  for  rehearing  presenting  noth- 
ing new  will  be  denied. 

Paul  G.  Ritter,  Sacramento  032908,  A- 
24214  (July  2,  1946) 
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Motion  for  rehearing.  Payment  required 
for  unauthorized  use  of  land. 
Charles  H.  Weber,  GLO  1948617,  A-23853 
(July  11, 1946) 

Nonuse  of  water  in  Oregon  does  not  auto- 
matically divest  one  of  his  right  to  further 
use  of  the  water. 

John   J.    Havlik,    Blackfoot   016062    "F», 
A-23826  (Aug.  12, 1946) 

Public  sale  application  will  not  be  re- 
jected for  mineral  content  of  land  where 
only  mineral  is  mica  and  it  exists  upon 
the  land  in  insufficient  quantity  and  qual- 
ity to  warrant  its  extraction  or  to  add 
to  the  value  of  the  land. 
Thomas  H.  Reddington,  Cheyenne  011156 
"C",  A-24096  (Sept.  3, 1946) 

Motion  for  rehearing. 
Floyd    Edward    Medley,    Salt    Lake  City 
062820  "O",  A-23932  (Sept.  9,  1946) 

Private  exchange  application  twice 
amended  after  being  considered  by  Land 
Office  differs  so  substantially  from  orig- 
inal application  as  to  merit  considera- 
tion de  novo  by  the  Land  Office  rather  than 
by  Department  on  motion  for  rehearing. 
Horace  Monroe,  Salt  Lake  City  063901 
"K",  A-24170   (Sept.  9,  1946) 

Grazing  privileges  in  Utah  Grazing  Dis- 
trict No.  9.  Permit  held  for  cancellation 
in  part. 
Art  L.  Murry,  A-24259  (Sept.  11,  1946) 

Grazing  leases  awarded.  Motion  for  re- 
hearing. 

1.  No  doctrine  of  "commensurate  rights" 
in  connection  with  grazing  leases  under 
sec.  15,  Taylor  Grazing  Act. 

2.  Grazing  leases  to  stock  driveway 
lands  awarded  in  accordance  with  needs 
of  the  parties,  their  equities,  circum- 
stances, and  good  range  management  uses, 
neither  party  having  superior  legal  prefer- 
ences. 

3.  One  party's  contracts  with  third  per- 
son as  to  use  of  his  owned  or  leased  lands 
does   not    enhance   his,    or   diminish   the 
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other  party's  legal  preference  rights  to  the 
lands  sought  for  lease. 

F.  N.  Bard  v.  Antonia  Morales  Granillo, 
Phoenix  077312,  076482  "K",  A-24314  (Sept. 
12,  1946) 

Application  for  enlarged  homestead  en- 
try rejected.  Occupancy  and  improvement 
of  the  lands  sought  was  unlawful  and  gave 
applicant  no  right  to  the  land,  and  fur- 
ther a  field  investigation  of  the  land,  to- 
gether with  the  area  surrounding  it,  had 
shown  the  tracts  sought  to  be  unsafe  for 
cultivation. 

John  F.  McDorman,  Santa  Fe  07557Jh  "C", 
A-23886  (Sept.  23,  1946) 

Public  sale  application  rejected.  Motion 
for  rehearing. 

Public  sale  application  rejected  where 
retention  in  public  ownership  is  more  in 
the  public  interest  than  disposition  would 
be. 

Louis  Ralph  Morris,  Sacramento  036007 
fa",  A-24356  (Sept.  25,  1946) 

Application  for  grazing  privileges  in  New 
Mexico  Grazing  District  No.  6.  Application 
rejected.  Appeal  from  Grazing  Service. 

1.  Examiner's  Decisions — Appeals. 
Under  the  provisions  of   sec  9  of  the 

FRO,  the  decision  of  the  examiner  upon 
appeal  from  the  action  of  the  regional  or 
district  graziers  is  final  in  the  absence  of 
an  appeal  therefrom  to  the  Department. 

2.  Rehearing — New  Evidence. 

The  subsequent  offer  of  new  evidence  to 
show  that  one  of  the  findings  of  fact  of  the 
examiner  was  based  upon  a  state  of  facts 
afterward  found  to  be  erroneous  is  not 
sufficient  for  a  rehearing  of  the  case  un- 
less the  finding  was  material  to  the  issues 
involved  and  the  facts  now  available 
would  warrant  a  change  in  or  modification 
of  the  examiner's  decision. 

3.  Individual  Allotments — Base  Proper- 
ties. 

The  individual  allotments  of  Federal 
range  by  the  examiner  to  the  contesting 
parties  will  not  be  disturbed  where  they 
represent  a  fair  proportion  of  the  available 
range  based  on  the  established  priorities 
of  their  base  properties  and  will  permit 
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the  proper  use  of  such  properties  in  con- 
nection with  the  Federal  Range. 
Jess  W.  Corn,  Florence  C.  McKnight,  Inter- 
venor,  A-24308  (Oct.  25,  1946) 

Motion  for  rehearing  filed  with  the  Gen- 
eral Land  Office  should  have  been  sub- 
mitted to  Department,  and  failure  of  GLO 
to  transmit  the  motion  does  not  deprive 
applicant  of  right  to  rehearing,  even  though 
several  years  have  elapsed. 

Application  for  homestead  entry  which 
was  denied  is  now  allowed  based  on  show- 
ings in  new  field  examination. 
Audrey    Rose    Marshall    Hughes,    Sacra- 
mento 031259,  A-22527  (Nov.  8,  1946) 

Application  for  enlarged  homestead  en- 
try denied  where  lands  involved  are  more 
suitable  for  grazing  than  for  dry  farming, 
especially  as  demonstrated  by  history  of 
neighboring  lands  which  were  devoted  to 
dry  farming  and  have  since  all  been  put 
back  to  grazing. 

Claud  E.  Thompson,  Denver  052667  "G", 
A-24310   (Nov.  19,  1946) 

Appellant  files  motion  for  rehearing 
from  the  Secretary's  decision  of  Sept.  16, 
1946,  affirming  land  office  rejection  of  her 
enlarged  homestead  application. 

The  lands  were  found  unsuitable  for  en- 
larged homestead  entry.  The  rainfall  in 
the  area  is  too  little  and  too  late  for  crop 
production  by  dry  farming  methods. 

Motion  for  rehearing  cannot  be  granted. 

First :  Rule  83  of  the  Departmental  Rules 
of  Practice  requires  that  any  motion  for 
rehearing  must  state  concisely  and  spe- 
cifically the  grounds  upon  which  the  motion 
is  based  and  must  be  accompanied  by  a 
supporting  brief  and  argument. 

Second:  The  letter  does  not  show  that 
the  decision  was  contrary  to  law. 

Third:  The  letter  does  not  present  any 
vital  or  controlling  matter  which  was  not 
fully  considered  when  the  decision  on  ap- 
peal was  prepared. 

Appellant  says  that  the  presence  of 
bushes  is  no  reason  for  not  giving  her  the 
land.  The  question  of  lack  of  water,  not  the 
presence  of  bushes,  was  the  reason  that 
the  application  and  appeal  were  rejected. 
Without  water  these  lands  will  not  produce 
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crops.  In  denying  agricultural  entry  of 
nonagricultural  land  the  Department  is 
protecting  appellant  against  a  waste  of  her 
labor,  time  and  money. 
Cora  Glover,  Las  Cruces  064059  "LC",  A- 
24392  (Nov.  19, 1946) 

Oil  and  gas  lease.  Motion  for  rehearing. 

Alaska  oil  and  gas  lease:  Motion  for 
rehearing  granted  on  basis  of  decision  in 
A-24228. 

Iniskin  Bay  Association,  et  ah,  Anchorage 
07835,  etc.,  175473  "N",  A-24249  (Nov.  26, 
1946) 

Grazing  lease  application  rejected  in 
part,  suspended  in  part. 

Motion  for  rehearing  presenting  nothing 
relevant  to  the  issue  and  no  additional 
facts  or  contentions  not  previously  consid- 
ered, denied. 

L.  C.  Cooley  v.  James  M.  Smith,  Phoenix 
080854,  080150,  081282  "K",  A-24454  (Nov. 
27,  1946) 

Corporate  surety  bond  in  sum  of  $7,500 
not  excessive  when  lessee  owes  accrued 
rentals  in  excess  of  $1,700  and  accrued 
royalties  of  $5,000. 

That  statement  of  rentals  due  did  not 
also  include  statement  of  accrued,  unpaid 
royalties,  is  not  indicative  that  such  royal- 
ties are  not  owing. 

Michael  L.  Moauro,  Lessee,  Empire  Coal 
Co.,  Proposed  Assignee.  Denver  035164  "JV", 
A-24299  (Dec.  11, 1946) 

Motion  for  rehearing.  Timber  trespass. 
Motion  denied. 

No  proper  grounds  for  a  rehearing  have 
been  shown.  The  motion  is  therefore  denied. 
Paul  W.  Dial  and  Harry  Parks,  Evanston 
2013406  "L",  A-24235  (Dec.  17,  1946) 

Petition  of  Teannie  Jack  Wagon  Hill  for 
rehearing  denied.  The  petitioner  has  made 
out  a  prima  facie  case  and  is  entitled  to  a 
rehearing.  Reversed  and  remanded. 
Estate  of  Laverne  Wagon,  Probate  11206- 
44,  A-24459  (Dec.  17,  1946) 

Motion  for  rehearing  denied. 

1.  New  coal  lease  will  not  be  authorized 
for  an  area  where  there  is  already  suffi- 
cient productive  capacity  to  meet  market 
demands. 
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2.  No   reason  is  seen  for  altering  the 
above  rule. 

Carl  T.  Olson,  Bismarck  024806  "JY",  Jl-J 
24226  (Dec.  19,  1946) 

Motion  for  rehearing.  Public  sale  appli- 
cation denied. 

Application  for  an  isolated  tract  sale  was 
properly  rejected  where  land  was  in  rec- 
lamation withdrawal  even  though  part  of 
the  land  is  no  longer  needed  for  reclama- 
tion purposes  and  is  ordered  restored  to 
entry. 

Harvey  J.  Brown,  Las  Cruces  063530  "G", , 
A-24114  (Dec.  20, 1946) 

Motion  for  rehearing.  Applications  for 
1945  grazing  privileges  in  Montana  Graz- 
ing District  No.  2.  Motion  denied. 

Applicants  for  grazing  permits  must 
have  sufficient  land  or  water  to  insure 
year-round  operation. 

E.  L.  Alexander,  Appellant  v.  August  An~ 
derson, Intervenof,  A-24291  (Dec.  23, 1946) 

Action  on  grazing  lease  application  and 
petition  for  renewal. 

Motion  for  rehearing  by  grazing  lease 
claimant  denied  where  land  sought  had 
been  awarded  to  another  claimant  who 
had  a  contractual  right  to  renew  his  graz- 
ing lease  as  to  the  land. 
Elmer  It.  Chandler,  Dan  O'Kceffe,  Sacra- 
mento 029619,  034886  "K",  A  24137  (De& 
24,1946) 

Motion  for  rehearing.  Additional  pay- 
ment required.  Motion  denied. 

No  proper  grounds  for  a  rehearing  have 
been  shown. 

Glen  L.  Wilson,  Jess  Wilson,  The  Moseley 
Land  &  Cattle  Co.,  2011832  "L",  A-24288 
(Dec.  31,  1946) 

Motion  for  rehearing. 

1.  The  decision  on  appeal  as  to  whether 
land  is  to  be  sold  at  public  sale  is  made 
only  by  the  Secretary  of  the  Interior  and 
persons  specifically  delegated  by  him  to 
make  such  decisions. 

2.  Trespasses  committed  by  cattle  of 
grazing  lessee  are  not  authorized  by  the 
U.S.  and  do  not  involve  the  U.S.  in  the 
taking  of  property  without  due  process  of 
law. 


1059 


RULES  OF  PRACTICE— Continued 
REHEARINGS— Continued 
3.  California  courts,  rather  than  Dept.  of 
Interior,  are  proper  place  to  go  for  en- 
forcement of  State  law  respecting  fencing 
of  cattle  lands  by  private  cattle  ranchers. 
Warren  J.  Davis,  Los  Angeles  0610D2,  A- 
24418  (Jan.  8, 1947) 

Motion  for  rehearing  denied.  Rejection 
of  Argus  Town  lot — preemption  proof  and 
cancellation  of  certificate  of  purchase  af- 
firmed. 

Residence  on  lots  in  Argus  Townsite  by 
a  person  seeking  preemption  entry  as 
stated  in  Cir.  No.  1522,  Jan.  8,  1943,  must 
have  been  actual  and  continuous  from  be- 
fore Jan.  8,  1943,  until  the  date  of  proof 
in  order  to  entitle  him  to  make  preemption 
entry. 

There  having  been  no  provision  for  ab- 
sence from  the  claim,  discontinuance  of 
residence  before  the  date  of  proof  or  before 
Jan.  8,  1947  defeats  the  preemption  claim, 
even  if  for  the  purpose  of  doing  war  work 
in  an  airplane  factory. 
Barbara  Lang  Gambill,  formerly  Barbara 
Lang,  Sacramento  035032  "K",  A-24212 
(Feb.  12,  1947) 

Petition  of  Mary  Susan  Lamoose  for 
rehearing  denied. 

Evidence  held  sufficient  to  support  Act- 
ing Commissioner's  approval  of  will  and 
his  finding  that  testatrix  was  competent 
and  not  unduly  influenced  to  make  her 
will.  Acting  Commissioner's  approval  of 
will  and  denying  a  petition  for  rehearing 
affirmed. 

As  between  relatives  (aunt  and  niece) 
services  given  by  one  to  the  other  will,  in 
absence  of  agreement,  expressed  or  im- 
plied, between  the  parties,  be  regarded  as 
gratuitous  and  not  the  proper  basis  for 
presentation  of  a  valid  claim  against  the 
estate. 

Estate  of  Lucy  Finley  Cunmah,  Deceased 
Flathead  Allottee  No.  586,  Probate 
17540/^6,  A-24510  (Feb.  14,  1947) 

Appellant  filed  application  for  certiorari 
concerning  petition  filed  Sept.  19,  1945, 
praying  reconsideration  of  application  of 
Oct.  21,  1944,  for  reinstatement  of  canceled 
^ntry.  In  this  case,  the  three  decisions  of 
the   Secretary  have  made  final  and  con- 
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sistently  adverse  determination  of  Evans' 
claims  to  this  entry.  The  issues  of  Evans' 
bad  faith,  lack  of  residence  and  forfeiture 
of  all  right  to  the  land  are  therefore  res 
judicata.  The  entry  has  been  canceled  and 
the  case  closed.  It  will  not  be  reopened  and 
no  further  applications,  motions  or  re- 
quests regarding  it  will  be  entertained  by 
either  the  Department  or  the  Bur.  of  Land 
Management. 

Donald  E.  Evans,  Cheyenne  055041  "C",  A- 
21120  (Feb.  14,1947) 

Petitions  for  reinstatement  of  sodium 
permit  and  lease  application  denied. 

Motion  for  rehearing  denied  for  reason 
no  new  arguments  or  facts  presented  by 
the  motion. 

Burnham  Chemical  Co.,  Los  Angeles 
045676,  046681  "C",  A-24407  (Feb.  24, 
1947) 

On  motion  for  rehearing  of  decision 
involving  issuance  of  oil  and  gas  lease  on 
agriculture  acquired  lands  in  Louisiana, 
case  remanded  for  investigation  of  claim 
that  exploratory  work  had  been  done  on 
land  by  the  holder  of  mineral  rights,  which 
work  would  prevent  lapsing  of  mineral 
rights  in  favor  of  the  U.S. 
H.  L.  Hunt,  Nebo  Oil  Company,  BLM-A 
Oil 418  (Louisiana),  A-24570  (Mar.  17, 
1947) 

Where  mining  locator  asks  Govt,  to  insti- 
tute suit  to  set  aside  mineral  patent 
awarded  20  years  ago  to  another  on 
ground  that  application  for  patent  fraud- 
ulently included  lands  embraced  in  prior 
claim  of  locator  (1)  Failure  of  locator  to 
take  action  based  upon  published  notice  of 
lands  embraced  in  application,  and  (2) 
Absence  of  showing  of  fraud,  and  (3)  Fact 
that  Govt,  was  not  at  fault  in  issuance  of 
patent  and  would  not  gain  by  suit,  are  all 
reasons  for  denying  request  and  remitting 
locator  to  private  litigation. 
Trust  Estate,  Wonder  Gold  Mines,  Sacra- 
mento 016830  "iV",  A-24370  (Mar.  24, 
1947) 

Motion  for  rehearing  filed  from  decision 
of  Mar.  4,  1946,  which  affirmed  decision  of 
GLO  rejecting  application  to  make  home- 
stead entry. 
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Decision  was  based  upon  the  fact  that 
the  land  is  not  suited  to  the  establishment 
of  a  homestead  because  it  is  situated  with- 
in the  floodway  of  the  St.  Francis  River. 

In  addition  to  the  requisite  cultivation, 
a  habitable  house  must  be  constructed  and 
residence  must  be  established.  Because  the 
land  involved  is  regularly  flooded,  it  is 
highly  improbable  that  the  house  could  be 
built  or  maintained  or  that  the  residence 
requirements  could  be  accomplished  by  the 
applicant.  Periodic  flooding  of  longer  than 
usual  duration  prevents  crop  production 
during  some  growing  seasons  and  thus 
would  make  doubtful  the  profitable  con- 
duct of  farming  operations  on  this  tract. 
Everett  Harvey  Elder,  GLO  08619  "C",  A- 
24111  (Apr.  29,  1947) 

Motion  for  rehearing  Valentine  scrip 
application  rejected. 

Vista  Land  Company,  Los  Angeles  062269 
"K",  A-24460   (June  17,   1947) 

A  motion  for  rehearing  may  be  dismissed 
where  the  movant  fails  to  comply  with  the 
Department's  request  that  he  serve  copies 
of  his  motion  on  the  other  party. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock. The  subletting  of  the  leased  lands 
may,  in  appropriate  circumstances,  be  au- 
thorized for  short  periods  of  time.  But  it 
should  not  be  authorized  where  the  assign- 
ment of  the  lease  is  more  appropriate.  A 
person  who  is  not  in  the  livestock  business, 
or  who  does  not  supply  reasonable  assur- 
ance that  he  will  acquire  livestock  to  en- 
able him  to  enter  into  the  livestock  busi- 
ness and  use  the  land  for  grazing  his  stock 
in  the  reasonably  near  future,  is  not  a 
qualified  applicant  entitled  to  acquire  or 
hold  a  grazing  lease  under  sec.  13  of  the 
Taylor  Grazing  Act.  Such  a  person  may 
not  continue  to  hold  a  lease  for  spec  illa- 
tion through  the  medium  of  subletting  ar- 
rangements. 

Harry  Gourley  v.  Donald  M.  Rooson,  Chey- 
enne 058821i.  "K",  A-24511  (June  19,  1947) 

Application  for  grazing  lease  remanded 
for  further  investigation. 

Charles  L.  Farra  and  Emeterio  Romero 
are  conflicting  applicants  for  a  lease  of 
certain  grazing  lands  in  Arizona. 


RULES  OF  PRACTICE — Continued 
REHEARINGS— Continued 

Romero  seeks  a  renewal  of  a  former 
lease,  while  Farra  contends  that  Romero 
seeks  the  lease  for  the  benefit  of  an  ineli- 
gible alien,  who  owns  the  goats  which 
would  graze  on  the  land  were  the  lease  to 
be  awarded  to  Romero. 

Bur.  of  Land  Management  awarded  the 
lease  to  Romero,  but  on  appeal  to  this  De- 
partment, the  matter  was  remanded  for 
further  investigation  as  to  the  beneficiary 
of  the  lease  in  the  event  it  issued  to 
Romero.  Motion  for  rehearing  filed.  There, 
is  no  reason  for  modifying  the  depart- 
mental decision  save,  perhaps,  to  empha- 
size that  thorough  investigation  be  made 
of  the  ownership  of  the  goats  involved  in 
this  proceeding. 

Charles    L.    Form    v.    Emeterio    Romero, 
Phoenix  082274,  A-24431   (July  17,  1947) 

Applicant  has  a  small  ranch  and  desires 
to  acquire  title  to  the  abutting  lands  in 
order  to  expand  in  small  measure  his  oper- 
ations.  The  lands  selected,  however,  are  at 
and  adjacent  to  the  corner  of  the  Black 
Canyon  Highway  and  the  Cave  Creek 
Road.  Except  for  sec  35,  they  all  appear 
to  be  suitable  for  development  as  home, 
recreational  and  business  sites  under  the 
Small  Trad    Act. 

The  motion  for  rehearing  argues  that  ap- 
plicant has  great  need  for  this  particular 
tract,  whereas  there  are  thousands  of  other 
acres  of  public  land  along  the  Black  Can- 
yon Highway  which  can  lie  devoted  to  the 
purposes  of  the  Small  Tract  Act. 
>'.  Portland  Halle,  II,  Phoenix  080362  "K", 
A-24300  (July  29.  1947) 

Appeal  from  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs,  dated 
Apr.  4,  1947,  denying  her  petition  for  a  re- 
hearing in  the  matter  of  the  Acting  Com- 
missioner's action  approving  the  will  of 
Matilda  Levi,  who  died  on  Apr.  25,  1945. 
Estate  of  Matilda  Levi,  Deceased  Nez 
Perce  Allottee  No.  236.  Probate  27905-46, 
A-24G53  (Nov.  3,  1947) 

Applicant  has  filed  a  motion  for  rehear- 
ing of  the  departmental  decision  of  Aug. 
12,  1947,  which  affirmed  the  decision  of  the ' 
General  Land  Office    (now  Bur.  of  Land 
Management)   rejecting  his  application  to 
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lease  certain  coal  lands  in  the  State  of  New 

[  Mexico.  Both  decisions  were  based  upon 
a  finding  that  a  fire  exists  in  abandoned 
mine  workings  on  a  portion  of  the  land 

1  applied  for ;  that  any  mining  operations 
opening  into  the  burning  area  would  en- 
hance the  fire  and  result  in  additional  de- 
struction of  the  natural  resources.  Appli- 
cant maintains  that  there  is  no  such  fire 
and  has  requested  that  an  oral  hearing  be 
accorded  to  him  before  representatives  of 
the  Geological  Survey.  The  motion  is 
granted. 
E.   W.   Fiske,   Santa  Fe   07 SI  17,   A-24509 

(  (Dec.  24,  1947) 

Applicant  filed  motion  for  rehearing  of 

[  a  decision  of  Bur.  of  Land  Management 

approved  by  the  Department  on  July  29, 

1947,  which  rejected  his  application  filed 

under  the  Small  Tract  Act  for  certain  land 

■  in  the  State  of  Arizona,  which  had  been 

:  selected  by  Chester  W.  Johns  in  proposed 

exchanges  under  sec.  8  of  the  Taylor  Graz- 

1  ing  Act.  For  reasons  set  forth  in  decision 

1  of  Nov.  12,  1947,  Oscar  E.  Everett,  et  al., 

A-24716,  A-24799,  the  motion  for  rehearing 

:  is  denied. 

'  Fred  C.  Davis,  Phoenix  0831S3  "0",  A- 
25164  (Dec.  26, 1947) 

1.  The  offer  of  newly  discovered  evidence 
•  in  support  of  an  appeal  is  not  proper  and 

cannot   be   considered   in   that   respect. 

2.  Proof  of  that  character  could  have 
I  been  considered  in  connection  with  the  peti- 
:  tioner's  request  for  a  rehearing,  but  even 

assuming  that  it  had  been  so  presented, 

such  proof  nevertheless  was  insufficient  to 
1  refute  more  convincing  evidence  in  the 
•record  concerning  the  competency  of  the 

Indian  allottee  in  question  to  execute  her 

last  will  and  testament. 

3.  The  finding  of  the  Acting  Commis- 
sioner of  Indian  Affairs  that  the  Indian 
allottee  was  competent  to  execute  her  last 

iwill  and  testament  is  supported  by  the 
record  and  should  not  be  disturbed. 

4.  The  finding  of  the  Acting  Commission- 
er that  claims  for  personal  services  to  the 
deceased  allottee  should  be  disallowed  is 
also  proper  because  of  the  apparent  lack  of 
any  agreement  that  payment  was  to  be 
made  by  the  decedent  or  was  expected  by 
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the  claimants  at  the  time  the  personal  serv- 
ices in  question  are  alleged  to  have  been 
rendered. 

Estate  of  Shows  in  a  Crowd,  deceased 
Crow  Allottee  No.  1813,  Probate  42574-Jt6, 
A-24813  (Feb.  25,  1948) 

Appellant's  motion  for  rehearing  denied 
as  to  his  claim  that  his  wells  constitute 
class  1  prior  water  under  the  Federal 
Range  Code  on  the  basis  of  which  he  ap- 
plied for  a  grazing  license,  but  motion 
granted  and  case  remanded  for  further  con- 
sideration as  to  his  claim  that  the  inter- 
veners' water  was  not  class  1  water  and, 
therefore,  should  not  have  been  considered 
as  the  basis  for  a  preference  to  the  in- 
tervenors  over  him  with  respect  to  the 
allotment  of  the  range. 
J.  R.  Livingston,  Appellant  v.  Angela  G. 
and  Ben  G.  Scott,  Interveners,  A-24500 
(Mar.  8,  1948) 

Mining  claims  located  on  revested  O&C 
lands  subsequent  to  the  act  of  Aug.  28, 
1937  (50  Stat.  874),  are  entitled  to  con- 
sideration in  view  of  the  act  of  Apr.  8, 
1948  (P.L.  477,  80th  Cong.). 
Roy  S.  Towse,  et  al.,  Charles  G.  McElroy,  et 
al.,  19Jf9296  "N",  A-23832  (Apr.  26,  1948) 

An  application  for  homestead  entry  was 
rejected  because  the  land  did  not  appear 
to  be  suitable  for  homestead  entry,  and 
the  rejection  was  affirmed.  A  field  investi- 
gation was  made  after  a  motion  for  re- 
hearing was  filed.  Motion  for  rehearing 
granted  and  the  case  remanded  to  the  Bur. 
of  Land  Management  for  reconsideration 
in  the  light  of  the  field  report. 
Robert  M.  Uptain,  Phoenix  079905  "C",  A- 
24216  (May  3,  1948) 

Motion  for  rehearing  of  departmental 
decision  affirming  rejection  of  coal  lease 
application  is  denied  where  record  shows 
the  coal  is  now  on  fire;  that  the  fire  com- 
menced while  the  land  was  under  a  coal 
lease  to  a  corporation  controlled  by  the 
present  applicant  and  his  associates ;  that 
these  same  persons  failed  to  show  an  ap- 
preciation of  the  hazard  that  the  fire  repre- 
sented ;  and  that  the  former  corporate  les- 
see, while  under  their  control,  defaulted  on 
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its  mine  lease  in  the  sum  of  more  than 
$15,000. 

E.  W.  Fiske,  Santa  Fe  078117,  A-24509 
(May  14,  1948) 

Motion  for  rehearing,  which  does  not 
advance  any  consideration  requiring  a  deci- 
sion different  from  that  heretofore  issued 
in  the  case,  is  denied. 

Anna  R.  Pahl,  Great  Falls  085297  "X", 
A-24350  (May  20, 1948) 

Denial  of  petition  of  Pauline  Riddle  for 
rehearing  affirmed. 

Estate  of  June  George  Riddle  Billy,  De- 
ceased Klamath  Allottee  No.  882,  Probate 
85189-47  (F-106-41),  A-25216  (June  4, 
1948) 

Petition  for  Mrs.  Tom  Joe  for  rehearing 
denied. 

Estate  of  Teypum  Popkiaivahncc,  Yakima 
Allottee  No.  1880,  Probate  85251-47,  A- 
25366  (June  10, 1948) 

Denial  of  petition  of  Ellen  H.  E.  Ellen- 
wood  and  Lucy  Johnson  for  rehearing. 
Estate  of  Annie  Hill   (Ela-wah-win-my) , 
Deceased  Nez  Perce   Allottee   No.    1968, 
Probate  21906-1,6,  A-25188  (June  11,  1948) 

Motion  for  rehearing  dismissed  upon  re- 
quest of  movant. 

Claude  O.  Burson  and  Ellsworth  E.  Brown, 
Phoenix  0811,96,  080126,  A-24409  (June  24, 
1948) 

The  fact  that  a  trespasser  acted  upon  the 
mistaken  advice  of  counsel  in  cutting  and 
removing  timber  does  not  relieve  him  of 
liability  for  treble  damages  under  the  law 
of  Montana. 

Sutherland  Construction  Co.,  Timber  Tres- 
pass 2106192  "L",  Great  Falls  0861,02.  A- 
24385  (June  30,  194S) 

Denial  of  petition  of  Melissa  Parr,  Jean- 
nette  McKay  Jones,  and  David  McKay  for 
rehearing. 

Estate  of  Anthony  Redhawk,  Deceased 
Umatilla  Allottee  No.  C-212.  Probate 
38001-1,1,  A-25302  (July  1,  1948) 

Motion  for  rehearing  of  departmental 
decision  affirming  rejection  of  homestead 
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application  denied  where  applicant  fails  to 
present  proof  that  unappropriated  water 
which  is  necessary  for  cultivation  of  tract 
she  seeks  will  be  available  to  her. 
Nettie  E.  Arbaugh,  Blackfoot  051,811,  "C", 
A-24504  (July  8,  194S) 

The  petition  was  denied  on  the  grounds 
that  the  probate  regulations  made  no  pro- 
vision for  rehearing  of  cases  decided  by  the 
Department,  and  that  the  petition  for  re- 
consideration merely  reargued  evidential 
inferences  made  by  the  Department,  and 
asserted  a  right  of  election  under  State  law 
not  applicable  to  restricted  property. 
Estate  of  Laverne  Wagon,  Probate  11206- 
44,  17484-48,  A-24459  (Sept.  21,  1948)' 

Petitions  for  rehearing  not  filed  within 
the  time  allowed  by  the  regulations  will 
not  be  considered  in  the  absence  of  cogent 
reasons.  The  Examiner  of  Inheritance  that 
petitions  for  rehearing  filed  27  years  after 
heirship  determination  failing  to  show 
cogent  reasons  should  be  denied.  Affirmed 
on  appeal. 

Estate  of  Emma  Williams,  Probate  22698- 
1,7,  A-25221  (Sept.  30,  1948) 

Appeal  of  Idaho  Wivensaw  Horsehead 
from  the  decision  of  the  Examiner  of  In- 
heritance affirming  the  original  order  de- 
termining heirs. 

Held:  The  appellant  has  failed  to  estab- 
lish her  claim  as  an  heir  to  the  decedent's 
estate. 

Estate  of  Nancy  Wheeler  {Padzagite  Tin- 
no),  Fort  Hall  Allottee  No.  511,  Probate 
1S768-46,  A-25209  (Oct.  4,  1948) 

A  motion  for  rehearing  will  be  denied 
where  it  does  not  effectively  controvert  the 
grounds  which  formed  the  basis  for  the 
1  department's  decision  on  appeal. 

A  new  factual  allegation  comes  too  late 
when  it  is  made  for  the  first  time  on  mo- 
rion for  rehearing,  although  apparently 
within  the  party's  knowledge  at  all  times 
throughout  the  earlier  stages  of  the  pro- 
ceeding. 

Mrs.  Marcus-  F.  Daley,  et  ah,  Sacramento 
035111,  etc.  "N",  A-24457,  A-24458,  A-24465 
to  A-24480,  inch  (Jan.  14,  1949) 
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A  motion  for  rehearing  which  presents 
no  new  facts  or  arguments  will  be  denied. 
(  Alex  Liska,  Anchorage  08290  "N",  A-24491 
(Jan.  19,  1949) 

A  motion  for  rehearing  will  be  denied 
where  it  presents  no  new  facts  or  argu- 
ments. 

1  The  Texas  Company,  Las  Cruces  030176, 

1  etc.,  A-23427  (Jan.  31,  1949) 

Request  for  reconsideration  based  only 
,  upon  information  heretofore  considered 
,  will  not  be  allowed. 

Estate    of   E-Ne-Op-Pe,    Prolate   5625-49, 
.  A-25632  (Sept.  21,  1949) 

It  is  proper  to  deny  a  petition  for  re- 
(  hearing  in  the  matter  of  the  approval  of 
the  last  will  and  testament  of  a  deceased 
Indian  where  the  record  satisfactorily 
shows  that  the  will  was  properly  executed 
by  one  possessing  the  requisite  capacity. 
Estate  of  Jennie  Baker  Jimmie,  Deceased 
'  Fort  Hall  Allottee  No.  376,  IA-6  (Nov.  21, 
1949) 

A  State  does  not,  by  filing  an  application 
to  acquire  a  tract  of  public  land  by  means 
of  an   exchange   under  sec.   8(c)    of  the 
Taylor  Grazing  Act,  automatically  acquire 
i  a  vested  right  in  the  tract  which,  as  a 
1  matter  of  law,  makes  it  impossible  for  the 
Department  subsequently  to  dispose  of  the 
tract  under  other  provisions  of  law  or  to 
I  reserve  it  for  a  public  use  or  purpose. 
An  application  by  a  State  to  acquire  a 
tract  of  public  land  by  means  of  an  ex- 
change, and  an  exchange  application  by  a 
private  person  for  the  same  tract,  are  not 
on   the   same  footing,   but,   instead,   they 
should  be  regarded  as  being  in  different 
categories. 

Neither  the  existence  of  a  previously 
filed  private  exchange  application  for  the 
same  tract  of  land  nor  the  Department's 
opinion  as  to  the  superior  merit  of  that 
application  from  the  standpoint  of  the 
public  interest  is  a  sufficient  ground  for 
the  rejection  of  a  State's  application. 
Sidney  B.  Moeur — State  of  Arizona,  Neiv 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081862,  A-25548,  A-25570  (Mar.  31, 
1950) 
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A  request  for  the  reconsideration  of  a 
final  departmental  decision  in  an  Indian 
probate  proceeding  will  be  denied  where 
the  request  merely  reiterates  arguments 
that  were  made  to  and  considered  before 
the  decision  was  rendered. 
Estate  of  Sarah  Bruner,  Allotted  Coman- 
che  Indian,    Prolate   15857-1948,    36665- 
1949,  IA-2  (June  29,  1950) 

The  Rules  of  Practice  (43  CFR  221.71), 
that  motions  for  rehearing  from  decisions 
of  the  Director  of  the  Bur.  of  Land  Man- 
agement will  not  be  allowed,  is  not  appli- 
cable in  case  where  the  Director  has 
allowed  a  party  in  interest  an  opportunity 
to  show  cause  why  a  certain  course  of 
action  should  not  be  taken. 
Salt  Wells  Live  Stock  Co.,  et  al.,  Evanston 
025804,  A-26144  (Dec.  7,  1950) 

Requests  for  reconsideration  of  a  de- 
cision by  the  Secretary  or  by  the  Solicitor 
are  filed  as  a  matter  of  grace,  but  not  of 
right.  The  filing  of  such  a  request  does  not 
suspend  or  otherwise  delay  the  effective- 
ness of  the  decision  to  which  the  request 
is  directed. 

The  filing  of  a  petition  for  the  exercise  of 
the  supervisory  authority  of  the  Secretary 
does  not  suspend  or  otherwise  delay  the 
effectiveness  of  the  decision  to  which  the 
petition  is  directed. 

Requests  for  Reconsideration  of  Secretary's 
or  Solicitor's  Decision.  Requests  for  the 
Exchange  of  the  Supervisory  Powers  of  the 
Secretary  (Aug.  23,  1951) 

It  is  proper  to  deny  a  petition  for  rehear- 
ing in  the  matter  of  the  approval  of  the 
last  will  and  testament  of  a  deceased  In- 
dian where  attesting  witnesses  give  clear 
and  positive  testimony  that  the  testator 
possessed  the  requisite  testamentary  ca- 
pacity, fully  understood  the  provisions  of 
the  will  and  the  will  was  properly  executed. 

The  mere  fact  that  a  beneficiary  in  a 
will  was  in  position  to  exert  undue  in- 
fluence on  the  testator  is  insufficient  to 
establish  the  invalidity  of  the  will,  when 
convincing     proof     that     the     beneficiary 
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actually     exerted     undue     influence     is 

lacking. 

Estate  of  Henry  Potiye,  Kiowa  Allottee  No. 

301,  Probate  8915-51,  IA-71  (April  2, 1952) 

An  Indian  custom  adoption,  alleged  to 
have  been  made  prior  to  the  effective  date 
of  the  act  of  July  8,  1940  (54  Stat.  746,  25 
U.S.C.  373a,  1946  Ed.),  cannot  be  recog- 
nized as  valid  unless  the  adoption  is  re- 
corded, as  provided  in  the  act,  during  the 
lifetime  of  the  adoptive  parent. 

A  claim  against  an  Indian  estate  which 
is  not  supported  by  the  convincing  evidence 
required  by  25  CFR  81.23(d),  and  which 
was  not  filed  within  the  time  required  by 
25  CFR  81.23(e),  cannot  be  allowed. 
Estate  of  Mark  Fish  Guts,  Probate  16280- 
51,  IA-79  (Apr.  21, 1952) 

Where  the  evidence  does  not  warrant 
modification  or  reversal  of  a  departmental 
decision,  a  request  for  reconsideration  of 
the  decision  will  be  denied. 

A  right-of-way  across  lands  included  in 
coal  leases  will  be  granted  where  the  rights- 
of-way  will  not  substantially  interfere  with 
mining  operations  on  the  lands  and  the 
right-of-way  is  needed  to  provide  an  escape- 
way  and  airway  for  another  mine  situated 
on  other  land  in  the  vicinity. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  078051,  Wyoming  07651,  A-26118 
(Apr.  23,  1952) 

Where  the  evidence  adduced  at  probate 
hearing  and  rehearing  supports  the  heir- 
ship findings  of  an  Examiner  of  Inherit- 
ance, a  further  hearing  will  not  be  ordered 
to  enable  an  appellant  to  attempt  to  prove 
her  allegation  of  perjury  by  one  of  the 
heirs  who  testified  at  the  rehearing  when 
the  charge  is  wholly  unsupported,  the 
appellant  failed  to  appear  at  the  rehearing, 
and  the  charge  of  perjury  is  inherently 
incredible  in  view  of  the  fact  that  it  is 
extremely  unlikely  that  the  heirs  would 
obtain  any  income  from  the  estate  in  the 
foreseeable  future. 

Estate    of   Michael  Lenoir,    Probate   No. 
172-52,  IA-98  (May  12,  1953) 

Affidavits  concerning  the  mental  condi- 
tion of  an  Indian  testatrix  prior  to  the 
execution  of  her  last  will  by  persons  who 
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were  not  present  when  the  will  was  exe- 
cuted are  insufficient  to  overcome  affida- 
vits by  the  two  attesting  witnesses,  both  of 
whom  stated  that  the  testatrix  was  com- 
petent to  make  the  will  and  that  she  was 
free  from  undue  influence,  coercion,  or 
fear. 

Estate  of  Mary  Susan,  IA-105   (July  14, 
1953) 

Where  a  State  appeals  to  the  Secretary 
of  the  Interior  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
rejecting  its  application  for  a  school  land 
indemnity  selection  and  awarding  the  land 
to  a  desert  land  applicant,  but  fails  to 
serve  a  copy  of  its  appeal  on  the  conflicting 
applicant,  and  the  latter  has  not  been 
given  an  opportunity  to  be  heard  on  the 
appeal,  the  case  is  not  ripe  for  considera- 
tion on  the  merits,  and  a  departmental  de- 
cision rendered  on  the  merits  in  such  a 
situation  may  be  vacated. 
State  of  California,  Wm.  M.  Patch,  Los 
Angeles  077628,  07870 J,,  A-26416  (Dec.  27, 
1953) 

There  is  no  departmental  regulation 
that  a  petition  for  rehearing  to  an  Exam- 
iner of  Inheritance,  Bur.  of  Indian  Affairs, 
which  is  not  based  upon  newly  discovered 
evidence  be  accompanied  by  sworn  state- 
ments of  disinterested  persons. 

When  a  petitioner  for  rehearing  fails  to 
serve  a  copy  of  his  petition  upon  an  ad- 
verse party  pursuant  to  an  order  of  an 
Examiner  of  Inheritance,  but  the  adverse 
party  is  not  harmed  thereby,  is  not  taken 
by  surprise,  and  answers  the  petition,  the 
failure  to  serve  the  petition  is  not  an  ade- 
quate ground  for  denying  the  same. 

When  there  was  insufficient  interro- 
gation of  the  witnesses  at  the  hearing  to 
bring  out  the  complete  facts,  because  of 
an  alleged  deceit  practiced  upon  the  ap- 
pellant, and  the  appeal  presents  evidence 
tending  to  create  grave  doubts  as  the 
correctness  of  the  heirship  determination, 
a  decision  of  an  Examiner  of  Inheritance 
denying  the  petition  for  rehearing  will  be 
reversed,  and  the  case  will  be  remanded 
for  a  hearing. 

Estate  of  Jeanette  Scott  Edland,  Probate 
No.  2214-53,  IA-107  (Jan.  6, 1954) 
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A  petition  for  rehearing  filed  with  an 
Examiner    of    Inheritance    was    properly- 
denied  by  the  Examiner  where  the  peti- 
tion was  not  filed  within  the  period  pre- 
scribed by  the  applicable  regulations. 
Estate    of   Agatha    Quiltairre    {Qualtier), 
Probate  15508-53,  IA-114   (Jan.  11,  1954) 

The  decision  of  an  Examiner  of  Inheri- 
tance denying  a  petition  for  rehearing  will 
be  affirmed  where  affidavits  furnished  to 
support  a  claim  of  relationship  to  the  de- 
cedent are  insufficient  to  overcome  con- 
trary testimony  of  persons  familiar  with 
the  family  history. 

Estates  of  George  and  John  McLean,  Pro- 
bate 9330-53,  9331-53,  IA-113  (Feb.  10, 
1954) 

An  examiner  of  inheritance  cannot 
extend  the  60-day  period  within  which  a 
petition  for  rehearing  may  be  filed.  Neither 
can  the  parties  to  an  Indian  Probate  pro- 
ceeding stipulate  to  extend  such  period. 
Estate  of  Jeanette  Half  moon,  Probate  No. 
2771-53,  IA-120  (May  5, 1954) 

In  a  case  of  disputed  heirship  to  an 
Indian  estate,  the  finding  of  the  Examiner 
of  Inheritance,  which  is  supported  by  the 
weight  of  the  evidence,  and  which  is  in 
accord  with  a  departmental  determination 
of  family  relationships  made  in  a  prior 
probate  case,  will  not  be  disturbed. 
Estate  of  Alvira  {Theresa)  Connolly — Pro- 
bate 7541-54,  IA-127  (July  26,  1954) 

In  a  case  of  disputed  heirship  to  an 
Indian  estate,  the  findings  of  the  Exam- 
iner of  Inheritance  which  is  supported  by 
the  weight  of  evidence  and  which  is  in 
accord  with  departmental  determinations 
of  family  relationships  made  in  prior  pro- 
bate cases,  will  not  be  disturbed  on  appeal. 
Estate  of  Pow-We-To-Waup  {Guy),  Co- 
manche Allottee  No.  2453,  Probate  2131-54, 
IA-137  (Sept.  28, 1954) 

It  is  proper  for  an  Examiner  of  Inher- 
itance to  disallow  a  claim  against  an 
Indian's  estate,  which  was  not  filed  within 
the  period  prescribed  by  the  regulations. 
Estate  of  Zate-Kau-Kau-Komah  {Frank 
Odlety),  Kiowa  Allottee  No.  1385,  Probate 
2046-54,  IA-145  (Oct.  8,  1954) 
269-098—74 76 
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The  denial  by  an  Examiner  of  Inheri- 
tance of  a  petition  for  rehearing  on  the 
ground  that  it  failed  to  comply  with  the 
probate  regulations,  in  that  the  petitioner 
failed  to  submit  the  required  supporting 
affidavits,  will  not  be  disturbed  on  appeal. 
Estate  of  Moses  Neaman,  Probate  11874-54, 
IA-146  (Oct.  28,  1954) 

Under  the  Department's  regulations  a 
classification  of  a  tract  of  land  as  suitable 
for  public  sale  may  be  revoked  at  any  time 
prior  to  the  issuance  of  a  final  certificate  to 
a  purchaser. 

Where  a  tract  of  land  was  classified  as 
suitable  for  public  sale  upon  the  basis  of 
a  record  which  did  not  indicate  the  intense 
small  tract  interest  in  the  area,  it  is  proper 
to  reclassify  the  land  as  suitable  for  dis- 
position as  small  tracts. 

A  tract  of  land  which  is  covered  by 
drifting  sand  dunes  and  the  major  portion 
of  which  is  traversed  by  a  wash  which  is 
subject  to  flash  floods  is  not  suitable  for 
disposition  as  small  tracts,  but  is  properly 
classified  as  suitable  for  disposition  at 
public  sale  as  a  tract  too  rough  for  cultiva- 
tion. 

Franklin  P.  Butts,  Los  Angeles  079743,  A- 
26801  (Supp.)    (Nov.  15,  1954) 

SUPERVISORY    AUTHORITY    OF    SECRE- 
TARY 

The  effect  upon  the  right  to  locate  a  min- 
ing claim  of  a  classification  of  forest  lands 
for  recreation  and  scenic  uses. 
Memorandum  2029775  "L"  (Apr.  27, 1945) 

Motion  for  the  exercise  of  supervisory 
authority.  Motion  granted. 
Dan  J.  Cavanagh,  Blackfoot  053779  "E",  A- 
23110  (May  14,  1945) 

Livestock  trespassing  on  Government 
Lands  in  Carlsbad  Caverns  National  Park. 

Whether  the  laws  of  the  State  of  New 
Mexico,  which  exempt  the  owner  of  live- 
stock from  liability  when  such  livestock 
trespass  on  unfenced  lands,  would  be  a 
factor  in  enforcing  the  regulations  on  the 
Secretary  governing  grazing  on  the  Park 
lands. 

Memorandum  (June  2, 1945) 
Memorandum  (July  9,  1945) 
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There  is  no  legal  sanction  for  concluding 
an  agreement  between  the  Department  and 
National  Resources  Commission  of  China 
under  which  the  Department  agrees  to  fur- 
nish the  Commission  with  engineering  in- 
formation to  be  utilized  in  constructing  a 
vast  reclamation  project  in  China,  partic- 
ularly where  the  Bureau  of  Reclamation 
will  ultimately  reap  the  benefit  of  the 
Chinese  experience.  The  treaty  of  July  8, 
1868  (16  Stat.  739,  740-741),  providing  for 
the  furnishing  of  engineering  assistance 
by  the  U.S.  to  China,  should  be  interpreted 
broadly. 

Authority  of  Department  to  Furnish  Na- 
tional Resources  Commission  of  China  with 
Certain  Engineering  Information  (Sept.  8. 
1945) 

Probate  of  Osage  Headright  Belonging 
to  Seneca  Indian. 
Memorandum  (Sept.  14,  1945) 

Concerning  authority  of  the  Secretary  of 
the  Interior  under  sec.  5,  Flood  Control 
Act  of  Dec.  22,  1944  (58  Stat.  887,  890), 
to  acquire  or  construct  steam  generating 
plant,  etc.,  for  use  in  connection  with  the 
sale  or  other  disposition  by  the  Secretary 
of  surplus  electric  power  and  energy  gen- 
erated at  reservoir  projects  under  the 
control  of  the  War  Department. 
Letter  to  Charles  D.  Curran,  Bureau  of  the 
Budget  (Nov.  16,  1945) 

Views  and  recommendations  as  to  ad- 
visability of  taking  an  appeal.  Suit  was 
instituted  originally  in  the  District  Court 
of  Muskogee,  Okla.,  by  the  restricted  heirs 
of  Eastman  Richard  to  recover  the  sum  of 
$5,000  alleged  to  have  been  released  to 
Richard  by  Supt.  of  FCTA  without  author- 
ity of  the  Secretary  or  the  Commissioner 
of  Indian  Affairs. 

Florence  Marie  Townsend  v.  The  First  Na- 
tional Bank  <&  Trust  Co.,  U.S.A.,  Intervenor 
1-92-43  (Dec.  5,  1945) 

Appeal  from  General  Land  Office— Ap- 
plication under  the  act  of  April  23,  1932, 
open  lands  to  mining  location. 
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Secretary  will  not  open  to  mining,  land 
withdrawn  for  construction  purposes  un- 
der the  reclamation  laws  where  the  pro- 
posed  mining  would  mar  the  scenic  value 
of  surrounding  area. 

L.  H.  Simpson,  Carson  City  021882  "N", 
A-23987  (Mar.  25, 1946) 

Application  for  homestead  entry  held  for 
rejection. 

Joseph  E.  Shottcelt,  SLC  062062  "C",  A- 
21877  (Apr.  12, 194(5) 

Offer  of  renewal  grazing  lease  revoked ; 
new  lease  offered  ;  reversed. 

Exercise  of  supervisory  authority. 
Alva     Smith,     Spokane     018209,     01840?, 
019347,    019356,    "A'",    A-24136    (Apr.    12, 
1946) 

Section  36  Lands. 

Function  of  Secretary  to  determine  min- 
eral   or    nonmineral    character    of    lands 
granted    to    State    of    California    under 
school-land  act  of  Mar.  3,  1853,  is  a  specific 
duty,  the  performance  of  which  completes    ' 
his  function  under  that  act. 
Letter  to  Hon.  George  E.  Out! and,  House    ; 
of  Rep.  by  Indritz  (Apr.  23,  1946) 

It  is  doubtful  whether  the  Secretary's 
authority  under  sec.  4  of  the  act  of  May 
24,  1928  (45  Stat.  729;  49  U.S.C.  214),  to 
withdraw  "unappropriated"  public  land 
for  air  navigation  sites  extends  to  pub- 
lic lands  included  in  an  existing  homestead 
entry,  even  though  the  withdrawal  does 
not  become  effective  until  the  entry  is  re- 
linquished or  abandoned. 
Memorandum  (May  10,  1946) 

Holders  of  life  leases  on  Isle  Royale  Na- 
tional Park  lands  object  to  the  signing  of 
special  use  permits  for  commercial  fishing. 

The  regulations  governing  use  of  Govt.- 
owned  structures  and  facilities  as  bases 
for  commercial  fishing  were  issued  under 
authority  vested  in  the  Secretary.  These 
regulations  apply  to  all  persons  engaged 
in  commercial  fishing. 

Commercial  Fishing  at  Isle  Royale  (June 
10,  1946) 
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Secretary  of  the  Interior  has  authority 
to  reinstate  on  such  terms  and  conditions 
as  he  may  determine  a  contract  covering 
the  sale  of  surplus  property  which  has 
been  canceled  by  the  Office  of  Surplus 
Property. 

Mediterranean  Export  Corp.  (July  17, 
1946) 

If  the  National  Park  Trust  Fund  Board 
approves  the  use  of  interest  from  trust 
funds  for  the  purchase  of  land  for  the  Mt. 
McKinley  National  Park,  that  approval 
has  the  effect  of  ''donating"  the  funds  to 
the  Secretary  to  acquire  the  land  in  ques- 
tion. 

Authority  to  Acquire  Morino  Property  in 
Mt.  McKinley  National  Park  (July  18, 
1946) 

Discusses  the  leasing  of  certain  cottages 
in  the  New  Appalachian  Club  subdivision 
within  Great  Smoky  Mountains  National 
Park.  When  the  Club's  properties  were 
acquired  it  was  agreed  that  a  lease  would 
be  issued  to  the  Club  itself  covering  the 
clubhouse  and  grounds  to  remain  in  effect 
until  the  death  of  the  last  survivor  of 
the  Club's  membership  as  it  existed  at 
time  the  property  was  acquired  by  the 
State  of  Tennessee,  for  donation  to  U.S. 
The  act  of  Feb.  4,  1932,  authorizes  the 
■  Secretary  to  accept  title  to  lands  for  this 
'park.  The  act  does  not  contemplate  that 
the  privilege  of  occupying  park  lands  shall 
be  extended  to  persons  who  did  not  have 
some  interest  in  the  property  at  the  time 
they  were  acquired  for  park  purposes.  Ex- 
tension of  Club's  permit  expiring  Dec.  31, 
1946,  will  not  be  granted. 
Memorandum  (Aug.  20,  1946) 

The  Secretary  is  without  authority  to 
delegate  to  the  Army  and  Navy  Munitions 
Board  the  appointing  authority  vested  in 
him  by  sec.  3  of  the  Strategic  and  Critical 
Materials  Stockpiling  Act  with  respect  to 
industry  advisory  committees. 
Memorandum  Opinion  (Nov.  1, 1946) 
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Contracts  for  the  processing  and  selling 
of  fur  sealskins.  Under  the  Statutory  pow- 
ers of  the  Secretary  of  the  Interior,  the 
sale  of  fur  sealskins  is  excepted  from  the 
requirements  of  sec.  3709,  R.S.,  as  amended. 
Contracts  for  the  services  of  processing 
and  selling  the  skins  should  be  made  in 
compliance  with  the  requirements  of  sec. 
3709. 

Memorandum  (Nov.  12, 1946) 

Application  for  sodium  prospecting  per- 
mit rejected. 

Motion  for  the  exercise  of  supervisory 
authority  denied  on  the  ground  that  it  pre- 
sents nothing  which  has  not  already  been 
advanced  before  and  fully  considered  by 
the  Department. 

William  A.  Myatt,  Los  Angeles  056535, 
A-24267  (Jan.  23,  1947) 

A  motion  for  Exercise  of  Supervisory 
Authority. 

Protest  against  issuance  of  oil  and  gas 
lease. 

Where  application  for  a  sec.  13  oil  and 
gas  exchange  lease  has  been  rejected  and 
an  application  for  a  sec.  17  noncompetitive 
lease  is  filed  for  the  land,  the  second  appli- 
cant is  deprived  of  no  rights  if,  upon  recon- 
sideration, the  sec.  13  application  is  al- 
lowed. 

The  time  limit  specified  in  the  rules  of 
practice  for  taking  appeals  is  not  manda- 
tory and  may  be  waived  where  intervening 
rights  vested  will  not  be  adversely  affected. 

Louis  J.  Myers,  Edith  Bourne,  applicants, 
P.  D.  Parker,  protestant,  Evanston  07974, 
022659  "N",  A-24165  (Jan.  31,  1947) 

The  approval  by  the  Secretary  of  the 
Interior  of  a  will  executed  by  an  Osage 
Indian,  under  which  the  Indian  gives  an 
interest  in  an  Osage  headright  to  persons 
of  Indian  blood  "absolutely  and  free  and 
clear  of  any  conditions  or  restrictions 
whatever"  will  not  remove  the  restrictions 
against  alienation  which  exist  when  Osage 
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headrights  are  owned  by  persons  of  Indian 
blood. 

Approval  of  Will  of  Deceased  Osage  In- 
dian, M-34857  (Feb.  13,  1947) 

All  the  powers  and  functions  of  the  Sec- 
retary of  Agriculture  relating  to  the  ad- 
ministration of  this  land  are  now  vested 
in  the  Secretary  of  the  Interior,  acting 
through  the  CIA. 

There  seems  to  be  no  authority  under 
which  land  was  acquired  to  effect  a  com- 
promise. 

Proposed  Letter  to  Secretary  of  Agricul- 
ture Re  Compromise  in  Settlement  of  a 
Timber  Trespass  on  Barage  County.  Michi- 
gan (Feb.  14, 1947) 

Approval  of  the  Secretary  of  the  Interior 
not  required  in  order  for  National  Park 
Service  to  acquire  surplus  equipment 
under  provisions  of  Interior  Department 
Appropriation  Act,  1947. 

Employee  must  bear  cost  of  transporta- 
tion from  place  of  residence  to  place  of 
business  at  official  station.  Transportation 
of  employees  of  Carlsbad  Caverns  National 
Park  from  post  office  at  Carlsbad,  New 
Mexico,  to  duty  station  in  Government- 
owned  passenger  motor  vehicles  unautho- 
rized. 

Carlsbad  Caverns  National  Park,  M-34876 
(Mar.  7,  1947) 

The  Secretary  of  the  Interior  has  full 
power  to  delegate  to  subordinate  officials 
of  the  Department  any  function  previously 
exercisable  by  an  official  of  the  former 
General  Land  Office  or  the  former  Grazing 
Service.  A  statutory  power  which  can  be 
exercised  by  the  Secretary  of  the  Interior 
only  with  the  approval  of  some  other  of- 
ficial of  the  Government  cannot  be  dele- 
gated to  subordinate  officials  of  the  De- 
partment. 

Regulations  Delegating  Authority  to  the 
Bureau  of  Land  Management,  M-34901 
(Mar.  31,  1947) 

Motion  for  the  exercise  of  the  Secre- 
tary's supervisory  power  denied  where  no 
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showing  was  made  warranting  the  exer- 
cise thereof. 

Annie  L.  Hill  v.  Williams  and  Liddell,  Mrs. 
J 'mimic  Saunders  v.  Williams  and  Liddell, 
J.  N.  Hawkins,  Protestant,  Shell  Oil  Co., 
Proposed  Assignee,  Las  Cruces  062812, 
059866,  05958/h  032127  "A7",  A-24248,  A- 
24255  (July  25,  1947) 

1.  Registered  letter  from  the  Bur.  of 
Land  Management  allowing  30  days  to  pay 
damages  or  to  submit  additional  informa- 
tion. 

2.  If  payment  is  received  in  full,  matter 
is  closed. 

3.  If  no  response  received  to  letter  file 
referred  to  Solicitor. 

4.  Solicitor  may  modify  or  reject  the 
conclusion  of  the  Bur.  of  Land  Manage- 
ment ;  he  may  conduct  further  correspond- 
ence with  the  trespasser  and  if  still  not 
satisfied,  may  refer  the  matter  to  the  At- 
torney General  for  institution  of  litigation. 
Procedure  in  Trespass  Cases  (Oct.  24, 
1947) 

An  appointment  to  a  new  position  in  the 
Office  of  the  Secretary  may  be  made,  or  an 
existing  occupied  position  may  be  reclas- 
sifii  d  in  a  higher  grade,  without  contraven- 
ing sec.  400  if  the  salary  of  the  new  ap- 
pointee or  the  higher  salary  of  the  occu- 
pant of  the  reclassified  position  can  be  met 
for  the  entire  fiscal  year  from  the  appro- 
priation currently  available  for  the  pay- 
ment of  salaries  in  the  Office  of  the  Sec- 
retary, without  creating  a  deficit. 
St  c.  .'/00,  Second  Deficiency  Appropriation 
Act,  1947  (P.L.  76,  80th  Congress), 
M-:;5007  (Nov.  5, 1947) 

There  is  no  statute  which  is  specific  on 
the  subject  of  the  authority  to  administer. 
Sec.  10  of  the  Migratory  Bird  Conserva- 
tion Act  recognizes  the  existence  and  the 
possible  later  creation  of  refuges  estab- 
lished in  a  manner  other  than  pursuant  to 
that  act  in  the  language  prohibiting  cer- 
tain acts. 

Sec.  4  of  the  act  of  Aug.  14,  IMG,  covers 
the  authority  of  the  Secretary  of  the  In- 
terior to  administer  directly  or  under  co- 
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operative  agreements  entered  into  pursu- 
'  ant  to  the  act's  provisions. 

Authority   Under  which   Wildlife  Refuge 

and  Management  Areas  are  Administered 
!  Following     Establishment     upon     Lands 

theretofore    Classified    as    Public    Lands 

(Dec.  23,  1947) 

Power  of  Secretary  to  issue  a  revocable 
permit  for  use  of  lands  under  control  of 
1  the  Department  is  not  questioned.  Where 
'  there  is  specific  statutory  authority,  per- 
mit  should   be   issued   pursuant   to   that 
authority. 

There  is  no  legal  objection  if  the  Secre- 
tary issues  the  attached  permit  pursuant 
to  the  act  of  Feb.  15,  1901,  supra,  or  if  he 
finds  that  its  issuance  will  benefit  the  pub- 
lic or  the  Department. 
Revocable  Permit  to  Duquesne  Light  Co. 
(Jan.  15,  1948) 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior, and  the  Secretary's  jurisdiction 
over  these  matters  accordingly  is  regarded 
as  exclusive  and  universal. 

As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
claiming  as  heirs,  and  in  making  that  de- 
I  termination  he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  deceased  Yurok 
or  Lower  Klamath  River  Indian,  Probate 
54221-35,  A-24696  (Feb.  9,  1948) 

Under  the  broad  general  powers  vested 
in  the  Secretary  to  prevent  undue  waste  in 
the  mining  of  phosphates,  the  extraction 
and  utilization  of  associated  minerals  may 
be  permitted  and  the  payment  of  royalties 
thereon  required. 

The  broad  provisions  of  the  act  and  the 
lease  governing  the  prevention  of  undue 
waste  constitute  an  adequate  legal  basis 
for  authorizing  the  extraction  and  utiliza- 
tion of  the  associated  minerals. 
Phosphate  (Feb.  18,  1948) 
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Since  the  operation  of  the  "Bicycle 
Rental  Unit"  in  East  Potomac  Park  is  cov- 
ered by  the  existing  contract  with  Govern- 
ment Services,  Inc.,  the  privilege  of 
operating  that  concession  cannot  be  taken 
away  from  GSI  so  long  as  the  contract 
remains  in  force  and  GSI  is  willing  to,  and 
does,  render  satisfactory  service  there- 
under. 

It  is  for  the  Secretary  to  determine 
whether  a  contract  for  bicycle  rental  op- 
erations at  another  location  in  the  National 
Capital  Parks  system  shall  be  granted  to 
a  concessioner  other  than  GSI,  and  the 
Secretary's  determination  on  the  point  will 
be  binding  upon  GSI. 

Operation  of  Bicycle  Concession  Facilities 
in  East  Potomac  Park,  M-35036  (Mar.  31, 
194S) 

Land  granted  to  a  railroad  company  and 
released  pursuant  to  sec.  321b,  Part  II, 
Title  III,  of  the  Transportation  Act  of 
Sept.  18,  1940  (54  Stat.  954;  49  U.S.C.  65), 
may  not  be  offered  for  sale  at  public  auc- 
tion pursuant  to  sec.  2455,  R.S.,  as  amended 
by  sec.  14  of  the  act  of  June  28,  1934  (48 
Stat.  1269,  43  U.S.C.  1171),  until  the  De- 
partment determines,  in  the  absence  of 
Congressional  direction,  when  and  how 
such  land  shall  be  opened  for  disposal. 
Giobatta  Podesta,  Sacramento  035550  "F", 
A-24694  (Apr.  5,1948) 

Under  the  Surplus  Property  Act  of  1944, 
which  is  applicable  to  the  Territories  and 
possessions  of  the  U.S.,  property  surplus 
to  the  needs  of  the  U.S.  may  be  donated  to 
local  governments,  such  as  municipalities, 
provided  the  Department  has  made  a  find- 
ing in  writing  that  the  property  has  no 
commercial  value,  as  denned  by  regulation, 
or  that  the  cost  of  its  care  and  handling 
and  disposition  would  exceed  the  estimated 
proceeds  of  its  sale  for  any  purpose. 

The  authority  to  transfer  surplus  prop- 
erty between  agencies  of  the  Interior  De- 
partment without  an  exchange  of  funds  is 
not  applicable  to  a  transfer  between  the 
Department  and  a  municipality  of  the  De- 
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partment  but  are  in  the  same  category  as 
municipalities  of  the  several  States. 
Donation   of   Surplus   Property,    M-35037 
(Apr.  28,1948) 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Affairs 
is  not  dependent  upon  the  consent  of  the 
Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

The  Secretary  of  the  Interior  has  no 
authority  to  waive  or  to  abstain  from  col- 
lecting a  debt  due  to  the  U.S.  as  accrued 
rental  under  a  fur  farming  lease. 
Karl  J.  Miller,  Anchorage  07088,  "101^50 
"A"',  A-25215  (July  2, 194S) 

The  Secretary  has  the  authority  to  deter- 
mine what  portion  of  the  costs  of  investiga- 
tions made  before  June  30, 1945,  with  funds 
appropriated  for  general  investigations  are 
chargeable  to  projects  authorized  for  con 
struction  as  a  result  of  the  investigations. 

Even  though  these  costs  are  normally 
reimbursable  they  can  be  rendered  non- 
reimbursable by  si mic  appropriate  action 
by  the  Secretary. 

The  current  appropriation  acts  and  the 
acts  for  fiscal  years  1947  and  1948  perm  it 
the  use  of  general  investigations  appropri- 
ations for  investigations  of  a  general  na- 
ture which  could  be  found  or  declared 
nonreimbursable  under  sec.  O  of  the  Fact 
Finders'  Act,  as  amended. 

All  investigation  costs  which  were  borne 
by  funds  which  are  required  to  be  reim- 
bursed by  the  beneficiaries  of  a  reclamation 
project  and  which  are  not  attributable  to 

(a)  a  distinct  portion  of  a  larger  project, 

(b)  a  distinct  feature  of  the  project,  (c)  a 
basin-wide,  area-wide,  or  state-wide  investi- 
gation must  be  counted  as  a  reimbursable 
cost  of  the  project  finally  authorized. 

The  costs  of  investigation  made  with  the 
Colorado  River  Development  Funds  are  not 
reimbursable  by  the  water  users  in  the 
event  that  a  project  investigated  with  such 
funds  is  authorized  for  construction. 
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Funds  appropriated  in  past  years  for 
second ary  and  economic  investigations  can 
be  considered  as  subject  to  the  same  gen- 
eral interpretations  as  to  reimbursability 
as  funds  appropriated  for  "general  invest! 
gations." 
Memorandum  (Dec.  28,  1948) 

The  Secretary  of  the  Interior  is  autho- 
rized by  sec.  9  of  the  Boulder  Canyon  Proj- 
ect Act  to  open  to  entry  only  public  lands 
in  which  he  finds  are  "practicable  of  irriga- 
tion and  reclamation." 

Whether  a  particular  area  of  public  land 
is  "practicable  of  irrigation  and  reclama- 
tion"' is  a  question  of  fact  to  be  decided  by 
tli«-  Secretary  of  the  Interior,  and  a  mis- 
taken  determination  made  by  one  Secre- 
t.iry  that  the  area  is  "practicable  of  irri- 
gation  and  reclamation"  does  not  prevent 
a  subsequenl  Secretary  from  reversing  the 
earlier  finding  on  the  basis  of  the  later  and 

re  adequate  data. 
East  Mr>a  Lands,  /tup;  rial  Irrigation  Dis- 
trict. California,  M  35090  (Mar.  18.  1949) 

oil  and  gas  Lease  applications  rejected. 
Petition  for  supervisory  authority  filed. 

A  petition  for  exercise  of  supervisory  au- 
thority to  review  a  decision  will  be  denied 
where  it  merely  repeats  contentions  previ- 
ously advanced  in  the  prior  proceedings 
before  the  Department. 
Floyd  K.  PendeU,  Charles  E.  Walker  and 
If niid,  h  F-  Jones,  Los  Angeles  0.',!752, 
052766,  052705  "N",  A-20447,  A-20438,  A- 
20562  (Apr.  8,  1949) 

Under  the  Department's  amended  Rules 
of  Practice,  no  request  for  review  in  the 
nature  of  a  motion  for  the  exercise  of  the 
Secretary's  supervisory  authority  may  be 
submitted  as  a  matter  of  right. 

So  long  as  the  Secretary  retains  juris- 
diction over  a  tract  of  public  land,  he  may 
reopen  and  reconsider  any  administrative 
action  previously  taken  with  respect  to  the 
land. 

The  portion  of  a  noncompetitive  oil  and 
gas  lease  covering  land  situated  outside  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field  expired  at  the  end  of  the 
5-year  term  of  the  lease  on  July  31,  1945, 


RULES  OF  PRACTICE— Continued 

SUPERVISORY    AUTHORITY    OF    SECRE- 
TARY—Continued 

despite  the  fact  that  another  portion  of  the 
leased  land  was,  on  that  date,  within  the 
known  geologic  structure  of  a  producing 
field. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  by  a  person  who  already 
holds  the  maximum  permissible  acreage  in 
leases  and  lease  applications  confers  no 
legal  rights  on  the  applicant,  but  the  De- 
partment may,  as  a  matter  of  grace,  per- 
mit the  applicant  to  qualify  the  new  appli- 
cation by  reducing  the  other  holdings. 

A  period  of  grace  in  which  to  qualify  an 
application  will  not  be  granted  where  it 
would  confer  on  the  applicant  a  windfall 
to  which  he  has  no  equitable  claim. 

An  application  for  an  oil  and  gas  lease 
submitted  on  the  erroneous  theory  that  the 
applicant  has  a  preferential  right  to  a  lease 
on  the  tract  applied  for  will  be  considered 
as  an  ordinary  application  for  a  lease. 
John  H.  Trigg,  et  ah,  Las  Cruces  064050, 
055561  "#",  A-24483  (Apr.  8,  1949) 

May  Reclamation  transfer  funds  to  Pub- 
lic Health  Services  for  water  pollution 
studies,  from  one  of  the  following  appro- 
priations : 

General  Investigation  Funds,  Missouri 
River  Project  Funds,  Colorado  River 
Development   Funds,  Funds  appro- 
priated for  contra  construction   of 
projects? 
General  Investigations  funds  are  avail- 
able for  the  studies  in  question.  The  same 
is  true  of  the  Colorado  River  Development 
Board   funds,   except  that  they  must  be 
spent  on  the  Colorado  River  system,  and 
also  of  the  Missouri  River  Basin  Project 
funds.    Funds   appropriated   for   the   con- 
struction of  specific  projects  without  lan- 
guage as  to  their  further  availability  may 
not  be  spent  on  such  a  study. 

Under  the  Reclamation  Project  Act  of 
1939  no  money  may  be  expended  for  the 
construction  of  a  project  until  after  the 
Secretary  has  investigated  and  reported  to 
the  President  and  the  Congress  on  various 
phases  of  the  project.  One  of  these  phases 
is  the  availability  of  a  sufficient  water 
supply.  These  water  pollution  studies  have 
a  direct  bearing  on  this  question. 
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The  General  Investigations  and  Missouri 
River  Basin  items  specifically  provide  for 
cooperation  with  other  Federal  agencies. 
Memorandum  (Nov.  25, 1949) 

The  Department  has  such  authority.  The 
1895  act  permits  the  use  of  rights-of-way 
through  public  lands  for  tramroads  at  a 
rental  charge  of  $5  per  mile  per  year. 

The  provision  of  the  1937  O  and  C  Act 
clearly  gives  the  Secretary  authority  to 
charge  a  reasonable  fee  for  use  of  access 
roads  to  O  and  C  lands,  and  the  new  pro- 
posed right-of-way  regulations  contain  a 
provision  for  a  rental  fee  charge. 

However,  in  the  absence  of  legislation 
setting  up  a  revolving  fund  or  reimbursable 
appropriation,  the  fee  collected  will  not 
be  available  for  replacement  or  mainte- 
nance unless  appropriated  annually  by 
Congress. 

Can  this  Department  Charge  Timber  Oper- 
ators for  the  Use  of  Federally  Constructed 
access  Roads  in  the  O  and  C  Area?  (Jan.  12, 
1950) 

The  President  in  1946  delegated  to  the 
Secretary  of  the  Interior  authority  to  take 
the  initiative  in  coordinating  and  unifying 
the  emergency  or  mobilization  planning 
activities  of  the  several  executive  depart- 
ments and  independent  agencies  of  the 
Govt,  with  respect  to  petroleum. 

The  function  delegated  to  the  Secretary 
by  the  President  to  coordinate  the  emer- 
gency or  mobilization  planning  activities  of 
the  executive  departments  and  independ- 
ent agencies  of  the  Govt,  with  respect  to 
petroleum  has  not,  to  any  extent,  been 
transferred  to  the  National  Security  Re- 
sources Board  as  a  result  of  the  enactment 
of  the  National  Security  Act  of  1947. 
Authority  of  the  Secretary  of  the  Interior 
Concerning  Petroleum,  M-36020  (Jan.  16, 
1950) 

A  Special  Allotting  Agent,  who  has  been 
authorized  by  the  Secretary  of  the  Interior 
to  allot  the  lands  of  an  Indian  reservation 
in  conformity  with  allotment  procedures 
prescribed  by  the  Secretary,  properly  de- 
clined to  consider  objections  there  which 
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and  finally  rejected. 

The  right  to  an  allotment  of  land  on  an 
Indian  reservation,  with  respect  to  which 
all  members  of  the  band  occupying  the 
reservation  stand  on  an  equal  footing,  is 
a  mere  float  giving  the  member  no  interest 
in  any  specific  property  until  such  time 
as  the  right  is  identified  through  the  allot- 
ment process  with  a  particular  tract  of 
land. 

Other  things  being  equal,  priority  of  se- 
lection and  not  priority  of  birth  determines 
the  right  to  allotment  of  a  specific  tract  of 
land  which  is  covered  by  conflicting 
selections. 

The  usual  rule  that  the  heirs  of  a  de- 
ceased member,  who  had  acquired  during 
his  lifetime  an  inheritable  or  descendable 
interest  in  a  particular  tract  of  land,  suc- 
ceeded to  the  deceased  member's  allotment 
right,  is  without  application  where  the 
claim  of  the  heirs  has  been  presented  to 
and  finally  rejected  by  a  court  of  competent 
jurisdiction. 

Where  allotment  schedules  have  been 
regularly  and  properly  prepared  by  a  Spe- 
cial Allotting  Agent  in  conformity  with 
allotment  instructions  issued  by  the  Sec- 
retary of  the  Interior,  the  action  of  the 
Special  Allotting  Agent  in  completing  the 
schedules  must  be  affirmed,  but  such  af- 
firmance is  without  prejudice  to  the  right 
of  Indians  for  whom  selections  were  made 
without  their  consent  to  accept  the  selec- 
tions so  made  or  to  make  lieu  selections  if 
they  so  desire  of  other  available  tribal 
lands. 

Allotment  of  Lands  in  the  Agua  Caliente  or 
Palm  Springs  Indian  Reservation  in  Cali- 
fornia, IA-21  (Feb.  1,  1950) 

As  the  Interior  Department  does  not 
operate  any  of  the  businesses  mentioned 
in  the  antidiscrimination  laws  enacted  by 
the  D.C.  Legislative  Assembly  in  1872  and 
1873,  those  laws  could  have  no  applicabil- 
ity to  the  personnel  of  the  Dept. 

Persons  who  conduct  on  park  lands  in 
the  D.C,  under  concession  contracts  with 
this  Department,  businesses  of  the  types 
mentioned  in  the  1872  and  1873  antidis- 
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crimination  laws  of  the  D.C.  Legislative 
Assembly  are  subject  to  a  fine  or  impris- 
onment, or  both,  and  to  the  forfeiture  of 
their  right  to  do  business  on  the  park  lands 
if  they  discriminate  against  any  customer 
or  would-be  customer  on  the  basis  of  race, 
color,  creed,  or  national  origin. 
District  of  Columbia  Antidiscrimination 
Laws,  M-36026  (Feb.  13,  1950) 

Registers  of  Land  Offices  used  to  be  paid 
on  a  commission  basis.  The  act  that  put  the 
registers  on  a  salary  basis  did  not  elimi- 
nate the  necessity  of  paying  a  fee ;  how- 
ever, most  regulations  governing  fees  pro- 
vided for  their  return  if  the  application 
was  rejected. 

Consideration  has  been  given  to  provid- 
ing for  no  return  of  fees,  or  to  not  charg- 
ing fees,  as  the  cost  of  returning  them  is 
so  great. 

The  filing  fees  in  oil  and  gas  cases  au- 
thorized by  the  [Mineral  Leasing  Act  are  not 
mandatory.  By  Cir.  No.  1696  filing  fees 
have  been  eliminated  in  competitive  lease 
applications. 

The  conditions  under  which  filing  fees 
are  returnable  are  governed  by  regulation. 

The  Secretary  has  sufficient  authority  to 
provide,  by  regulation,  that  the  filing  fee 
shall  be  promptly  earned  when  the 
application  is  filed. 

Cir.  No.  1723  provided  that  a  $10  filing 
fee  on  mineral  leases  be  retained  as  a 
service  charge.  Cir.  No.  1737  made  such  a 
regulation  applicable  to  small  tract  leases. 
Filing  Fees  and  Service  Charges  (Mar.  2, 
1950) 

A  State  does  not,  by  filing  an  applica- 
tion to  acquire  a  tract  of  public  land  by 
means  of  an  exchange  under  sec.  8(c)  of 
the  Taylor  Grazing  Act,  automatically  ac- 
quire a  vested  right  in  the  tract  which,  as 
a  matter  of  law,  makes  it  impossible  for 
the  Department  subsequently  to  dispose  of 
the  tract  under  other  provisions  of  law  or 
to  reserve  it  for  a  public  use  or  purpose. 

An  application  by  a  State  to  acquire  a 
tract  of  public  land  by  means  of  an  ex- 
change, and  an  exchange  application  by  a 
private  person  for  the  same  tract,  are  not 
on   the   same  footing,   but,   instead,   they 
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should  be  regarded  as  being  in  different 
categories. 

Neither  the  existence  of  a  previously 
filed  private  exchange  application  for  the 
same  tract  of  land  nor  the  Department's 
opinion  as  to  the  superior  merit  of  that 
application  from  the  standpoint  of  the 
public  interest  is  a  sufficient  ground  for  the 
rejection  of  a  State's  application. 
Sidney  B.  Moeur — State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081862,  A-25548,  A-25570  (Mar. 
31,  1950) 

The  authority  of  the  Secretary  of  the 
Interior  under  the  act  of  May  14,  1948,  to 
issue  patents  in  fee,  to  remove  restrictions 
against  alienation,  and  to  approve  con- 
veyances extends  to  all  restricted  or  trust 
lands  held  by  individual  Indians  who  are 
members  of  tribes  that  brought  themselves 
within  the  coverage  of  the  act  of  June  18, 
1934,  and  is  not  limited  to  lands  acquired 
for  individual  Indians  pursuant  to  the 
1934  act. 

The  language  used  in  the  title  of  a  stat- 
ute may  be  relied  upon  for  interpretative 
purposes  only  if  the  text  of  the  statute 
itself  is  ambiguous. 

Scope  of  the  Secretary's  Authority  Under 
the  Act  of  May  14,  1948,  M-36003  (June  7, 
1950) 

The  rejection  of  applications  for  patents 
on  private  land  claims  in  the  former  Mis- 
sissippi territory  was  proper  where  the 
private  claims  had  been  confirmed  by  the 
issuance  of  "A"  certificates  in  1805  and 
1806  pursuant  to  the  act  of  Mar.  3,  1803, 
and  such  certificates  are  evidence  of  the 
relinquishment  by  the  U.S.  of  any  claims 
to  the  lands  covered  by  the  certificates. 

The  authority  of  the  Secretary  of  the 
Interior  under  sec.  2447,  R.S.,  to  issue  con- 
firmatory patents  to  private  land  claims  is 
discretionary,  and  it  is  proper  not  to  ex- 
ercise the  authority  where  the  issuance  of 
patents  is  not  necessary  to  establish  satis- 
factory titles  to  the  claims  and  would 
impose  a  heavy  administrative  burden 
upon  the  Department. 

Agnes  Ward,  et  ah,  BLM  019209,  A-25898, 
A-25900,  (Aug.  24,  1950) 
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The  Secretary  of  the  Interior  has  au- 
thority under  sec.  3  of  the  Indian  Reor- 
ganization Act  to  restore  to  tribal  owner- 
ship mineral  deposits  which  were  reserved 
to  the  U.S.  when  the  surface  of  ceded 
Indian  Lands  was  patented. 

Oil  and  gas  deposits  reserved  to  the  U.S. 
when  the  surface  of  ceded  Indian  lands 
was  patented  but  subsequently  restored  to 
tribal  ownership  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act  of  1920, 
which  is  applicable  only  to  "lands  *  *  * 
owned  by  the  United  States." 
Davidson  Hill,  Kenneth  M.  Willson,  Pueblo 
059564,  A-25883  (Sept.  5,  1950) 

The  final  sentence  in  sec.  6  of  the  act  of 
Aug.  24,  1912,  was  not  intended  to  restrict 
the  authority  of  the  head  of  an  executive 
department  of  the  Govt,  to  determine  with 
finality  whether  the  disclosure  to  the  pub- 
lic, to  the  Congress,  or  to  the  courts  of 
official  information  under  his  jurisdiction 
would  be  prejudicial  to  the  public  interest. 

The  sentence  in  question  would  not  per- 
mit an  employee  of  the  U.S.  to  convey  to 
a  member  or  a  Committee  of  Congress  con- 
fidential information  from  the  files  of  an 
executive  department  of  the  Govt,  without 
an  authorization  from  the  head  of  the  De- 
partment or  his  representative. 
Unauthorized  Disclosure  of  Confidential 
Information,  M-36028  (Sept.  22,  1950) 

When  a  claimant  testifies  that  the  serv- 
ices rendered  by  the  claimant  to  the  testa- 
trix, who  was  her  stepmother,  in  taking 
care  of  her  prior  to  her  last  illness,  were 
intended  to  be  gratuitous,  and  that  she 
would  not  have  expected  any  compensation 
for  such  services  if  the  testatrix  had 
recovered  from  her  illness,  payment  for 
such  services  cannot  be  allowed. 

The  alleged  intention  of  the  testatrix  to 
modify  her  will  so  as  to  devise  to  the 
claimant  the  lands  which  the  testatrix  had 
inherited  from  the  claimant's  father  and 
mother  can  be  given  no  effect  for  the  Sec- 
retary of  the  Interior  has  no  authority  to 
reform  a  will,  and  even  though  the  failure 
to  carry  out  the  intention  of  the  testatrix 
may  have  been  due  to  malfeasance  of  an 
agency  official,  the  will  itself  will  not  be 
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disapproved  when  the  claimant  is  not  an 
heir-at-law  of  the  testatrix,  and  the  agency 
official  charged  with  the  malfeasance  is 
deceased,  so  that  it  is  improbable  that  the 
charge  can  be  satisfactorily  investigated. 
Estate  of  Kesiah  Samuel,  Nez  Perce  Allot- 
tee No.  1669,  Probate  1773-50,  IA-32  (Oct. 
20,  1950) 

The  Color  of  Title  Act  does  not  vest 
any  legal  right  in  a  person  who  is  qualified 
to  apply  for  a  particular  tract  of  land  pur- 
suant to  that  act,  because  the  sale  of  land 
under  the  act  to  a  qualified  applicant  is 
discretionary  with  the  Secretary  of  the 
Interior. 

When  a  lease  covering  a  tract  of  land 
under  the  Small  Tract  Act  is  issued  "sub- 
ject to  a  valid  existing  right,"  the  quoted 
phrase  does  not  make  the  lease  subordi- 
nate to  the  claim  of  a  person  who  is  quali- 
fied to  apply  for  the  land  under  the  Color 
of  Title  Act,  since  such  a  claim  is  not  a 
legal  right. 

A  lease  properly  issued  in  accordance 
with  the  provisions  of  the  Small  Tract 
Act  and  the  pertinent  departmental  regula- 
tions is  not  terminable  at  the  will  of  the 
Secretary  of  the  Interior  or  his  repre- 
sentative, but  can  only  be  canceled  by  the 
Department  upon  the  basis  of  some  ade- 
quate legal  ground. 

William  W.  Tedder,  BLM  012286,  A-25853 
(Oct.  26,  1950) 

An  aerial  tramway  is  not  "a  wagon  road, 
railroad,  or  other  highway"  within  the 
meaning  of  the  act  of  Mar.  3,  1899,  and, 
therefore,  that  act  does  not  authorize  the 
Secretary  of  the  Interior  to  grant  a  right- 
of-way  in  a  national  forest  for  an  aerial 
tramway. 

Authority  to  Grant  Right-of-Way  in  a 
National  Forest  for  an  Aerial  Tramway, 
M-36057  (Oct.  27, 1950) 

The  authority  conferred  upon  the  Sec- 
retary of  the  Interior  by  the  act  of  June 
25,  1910,  to  determine  the  heirs  of  de- 
ceased Indians  does  not  empower  the  Sec- 
retary to  review,  modify,  or  vacate  a  final 
determination  of  heirs  made  prior  to  that 
date  by  a  court  of  competent  jurisdiction. 
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A  proceeding  for  the  determination  of 
the  heirs  of  a  deceased  Indian,  instituted 
in  a  case  over  which  the  Department  has 
no  jurisdiction,  must  be  dismissed. 
Estate  of  Oh-Ste-Wet-Tah,  Probate  lffS8S- 
50,  IA-34  (Nov.  7,  1950) 

The  provisions  of  State  law  cannot  limit 
the  Secretary  of  the  Interior  in  the  exer- 
cise of  authority  conferred  on  him  by  Con- 
gress to  make  rules  and  regulations  for 
the  orderly  use  of  Federal  range. 

In  a  proceeding  involving  unauthorized 
use  of  Federal  range  in  a  grazing  district 
administered  under  the  Taylor  Grazing 
Act,  it  is  not  defense  that  such  range  was 
unfenred  at  the  time  of  such  use  and  that, 
under  the  law  of  the  State  in  which  such 
range  is  located,  the  fact  that  the  land  of 
another  is  unfenced  may  justify  or  excuse 
the  unauthorized  grazing  of  his  land. 
O.  R.  Britain,  56 J,  16  "DL:MG",  A-25962 
(Jan.  24, 1951) 

In  the  case  of  public  highways  in  Alaska 
constructed  or  maintained  under  the  juris- 
diction of  the  Secretary  of  the  Interior,  the 
width  of  the  highways  may  be  fixed  by  that 
official. 

Procedure  outlined  for  the  establishment 
of  highways  of  prescribed  widths. 

Regardless  of  whether  the  Alaska  high- 
way withdrawal  made  by  Public  Land  Or- 
der No.  601  is  modified  or  revoked,  it  is 
desirable  that  the  width  of  all  public  high- 
ways in  the  Territory  should  be  fixed  by 
or  under  the  direction  of  the  Secretary  of 
the  Interior. 
Memorandum  (Feb.  7,  1951) 

Note  to  Price  from  Solicitor  White  at- 
taching a  draft  of  an  explanation  respect- 
ing the  Department's  statutory  authority 
to  conduct  such  surveys. 

Also  memorandum  for  the  Solicitor  from 
Director,  Division  of  Budget  and  Finance 
attached  re  Authority  for  power  and  en- 
ergy studies  in  the  New  England  area  with 
notation  on  same  by  Solicitor  White. 
Power  Marketing — Surveys  in  the  New 
En  gland-New  York  Area  (Feb.  16,  1951) 
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Demands  for  the  payment  of  additional 
sums  as  royalties  due  on  oil  and  gas  leases 
affirmed  on  the  basis  of  the  decision  in  the 
case  of  The  Texas  Company,  A-18870. 
The  Texas  Company,  et  al.,  A-19524,  etc. 
(Apr.  5, 1951) 

Where  oil  and  gas  leases  issued  under 
the  Mineral  Leasing  Act  do  not  reserve 
authority  in  the  Secretary  of  the  Interior 
to  determine  the  value  of  the  oil  produced 
under  the  leases  for  the  purpose  of  comput- 
ing the  royalties  due  the  U.S.  on  such  pro- 
duction, the  U.S.  is  entitled  to  royalties  on 
the  basis  of  the  fair  market  value  of  the 
oil. 

In  computing  the  royalties  due  under 
such  leases  in  accordance  with  the  Depart- 
ment's order  of  Aug.  6,  1932,  which  pro- 
vided for  the  measurement  of  the  amount 
of  production  on  the  basis  of  100  percent 
tank  tables,  less  impurities,  it  was  proper 
in  determining  the  value  of  the  production 
thus  measured  to  use  the  posted  field  price 
for  oil,  although  such  posted  price  was 
assertedly  based  upon  98  percent  and  not 
100  percent  tank  measurements,  so  long  as 
the  posted  price  represented  the  fair  mar- 
ket value  of  a  barrel  of  oil,  without  any 
arbitrary  deductions. 

The    Texas    Company,    A-18870    (Apr.    5. 
1951) 

Where  the  granting  of  right-of-way  priv- 
ileges across  public  land  in  connection  with 
coal  mining  operations  would  interfere 
with  orderly  development  of  the  coal  de- 
posits in  the  public  land  in  question  by  the 
prospective  leases  of  the  land,  it  is  proper 
to  reject  the  right-of-way  applications. 

Where  an  applicant  for  right-of-way 
privileges  across  public  land  already  under 
lease  is  unable  to  reach  an  agreement  with 
the  lessee  in  regard  to  the  proper  recovery 
of  coal  on  the  land,  and  where  the  granting 
of  such  privileges  without  an  agreement 
would  result  in  unwarranted  interference 
with  the  lessee's  mining  operations,  the 
application  is  properly  rejected. 

Where  a  protest  against  the  issuance  of 
a  coal  lease  offers  no  evidence  of  irregu- 
larity or  impropriety  in  the  proceedings 
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surrounding  the  issuance  of  the  lease,  the 
protest  is  properly  dismissed. 

Where  a  protest  has  been  acted  upon  by 
the  Bur.  of  Land  Management,  but  where 
the  protest,  if  upheld,  would  deprive  a 
departmental  decision  of  its  cogency,  it  is 
proper  for  the  Secretary,  in  the  exercise  of 
his  supervisory  power  over  the  business  of 
the  Department,  to  rule  upon  the  protest. 
Union  Pacific  Coal  Company,  Cheyenne 
053240,  078051,  A-26118  (Apr.  13,  1951) 

The  Secretary  of  the  Interior  retains  the 
right  at  any  time  to  exercise  his  super- 
visory power  over  applications  to  exchange 
land  under  sec.  8(b)  of  the  Taylor  Grazing 
Act,  notwithstanding  the  fact  that  author- 
ity to  take  final  action  in  such  matters  has 
been  delegated  to  the  Director  of  the 
Bureau  of  Land  Management,  subject  to 
the  right  of  appeal  to  the  Secretary. 

When  land  applied  for  under  the  Small 
Tract  Act  and  later  selected  in  a  proposed 
exchange  under  sec.  8(b)  of  the  Taylor 
Grazing  Act  is  closer  to  a  development  of 
small  tract  homes  and  business  sites  than 
is  the  offered  land  and  when  it  appears 
doubtful,  because  of  recent  developments 
in  the  vicinity  of  the  selected  land,  that  the 
selected  land,  would,  if  obtained  in  the 
exchange,  continue  to  be  used  for  grazing 
purposes,  the  proposed  exchange  is  not 
in  the  public  interest  and  will  not  be 
approved. 

Albert  Mendel,  Edwin  A.  Roberts,  et  al., 
Los  Angeles  081690,  et  al.,  A-26222  (May 
4,  1951) 

Where  a  contract  between  an  attorney 
and  an  Indian  tribe,  which  is  subject  to 
the  approval  of  the  Secretary  of  the  In- 
terior or  his  authorized  representative, 
runs  for  a  period  of  10  years  from  the  date 
of  its  execution,  the  approval  of  the  con- 
tract relates  back  to  the  date  of  execution 
so  that  the  10-year  period  of  the  contract 
runs  from  that  date  and  not  from  the  date 
of  approval. 

Where  such  a  contract  provides  for  an- 
nual payments,  the  first  of  which  is  paya- 
ble within  one  month  after  the  date  of 
approval  of  the  contract,  with  subsequent 
payments  to  "fall  due  on  the  first  of  No- 
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vember  of  each  succeeding  year,"  and  the 
contract  was  executed  on  Dec.  8,  1949,  and 
approved  on  Apr.  13,  1951,  the  first  annual 
payment  became  payable  within  one  month 
after  Apr.  13,  1951,  and  the  second  annual 
payment  became  payable  on  Nov.  1,  1951, 
with  subsequent  annual  payments  to  be- 
come due  on  the  anniversary  of  that  date. 
Payment  of  Fees  Under  Contract  Between 
James  E.  Curry  and  the  Colville  Indians, 
M-36081  (Aug.  2, 1951) 

As  the  power  of  the  Secretary  with  re- 
spect to  the  granting  of  rights-of-way 
across  Indian  lands  for  oil  or  gas  pipe- 
lines is  wholly  discretionary,  the  Secretary 
may  grant  such  rights-of-way  subject  to 
whatever  conditions  he  deems  to  be  appro- 
priate. 

The  Secretary  has  the  legal  authority 
to  promulgate  a  regulation  requiring  all 
applicants  for  rights-of-way  for  oil  or  gas 
pipelines  across  Indian  lands  to  agree  to 
operate  such  lines  as  common  carriers,  if 
he  deems  such  action  to  be  appropriate. 

A  policy  recommendation  is  made  that 
the  Secretary's  actions  in  the  discharge 
of  his  supervisory  functions  respecting  In- 
dian lands  ought  to  be  motivated  by  con- 
siderations relating  to  the  welfare  of  the 
Indians  or  to  the  interests  of  the  Govt. ; 
and  that,  since  the  purpose  of  imposing 
a  common-carrier  requirement  on  appli- 
cants for  rights-of-way  across  Indian  lands 
for  oil  or  gas  pipelines  would  be  to  pro- 
mote the  interests  of  prospective  shippers 
of  oil  or  gas,  rather  than  to  promote  the 
interests  of  the  Indians  or  of  the  Govt, 
such  a  requirement  ought  not  to  be  im- 
posed. 

Rights-of-way  Over  Indian  Lands,  M- 
36095  (Aug.  6,  1951) 

An  appellant  in  a  proceeding  before  the 
Department  has  no  standing  to  complain 
of  wrongs  allegedly  done  by  the  Depart- 
ment to  third  parties. 

Where  a  notice  states  that  applications 
for  a  noncompetitive  oil  and  gas  lease  filed 
in  a  land  office  by  a  specified  time  will  be 
regarded  as  simultaneous  filings,  only 
those  applications  actually  received  in  the 
office  within  the  period  specified  come  with- 
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in  the  scope  of  the  notice ;  and  it  is  not 
sufficient  that  an  application  was  mailed  in 
ample  time  to  have  reached  the  office  prior 
to  the  deadline  under  ordinary  circum- 
stances. 

The  Secretary  could  issue  a  regulation 
under  which  it  would  not  be  permissible 
for  a  corporation  and  its  principal  stock- 
holders to  submit  separate  applications 
pursuant  to  a  notice  permitting  the  simul- 
taneous filing  of  applications  for  a  non- 
competitive oil  and  gas  lease. 

The  Secretary's  authority  to  cancel  an 
existing  oil  and  gas  lease  extends  only  to 
situations  where  the  lessee  has  failed  to 
comply  with  the  lease,  or  the  lease  was  ob- 
tained  in  contravention  of  some  statutory 
provision  or  departmental  regulation  or 
under  circumstances  providing  grounds 
whereby  a  contractual  relationship  between 
private  parties  could  be  canceled. 

Where  an  applicant  for  a  noncompetitive 
oil  and  gas  lease  fails  to  set  out  in  the 
application  information  concerning  his  in- 
terest in  Federal  oil  and  gas  leases  held 
by  a  corporation  of  which  he  is  a  stock- 
holder, his  application  is  defective;  but  a 
lease  issued  on  such  an  application  will 
not  be  canceled  where  the  lessee  is  actually 
within  the  acreage  limitation  prescribed 
by  law  and  there  is  nothing  to  indicate  that 
the  omission  was  due  to  fraudulent  con- 
cealment. 

A  a  a  ie  L.  Hill,  et  al.  v.  E.  A.  Culhertson. 
Oil  and  Gas  Lease  Applications,  Las  Cruces 
066 185,  060186,  066251,  066739,  066839, 
067058,  A-26150— A-2G157  (Aug.  13,  1951) 

Requests  for  reconsideration  of  a  deci- 
sion by  the  Secretary  or  by  the  Solicitor  are 
filed  as  a  matter  of  grace,  but  not  of  right. 
The  filing  of  such  a  request  does  not  sus- 
pend or  otherwise  delay  the  effectiveness  of 
the  decision  to  which  the  request  is 
directed. 

The  filing  of  a  petition  for  the  exercise 
of  the  supervisory  authority  of  the  Sec- 
retary does  not  suspend  or  otherwise  delay 
the  effectiveness  of  the  decision  to  which 
the  petition  is  directed. 
Requests  for  Reconsideration  of  Secretary's 
or  Solicitor's  decision.  Requests  for  the  Ex- 
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change  of  the  Supervisory  Powers  of  the 
Secretary  (Aug.  23,  1951) 

A  free  use  patent  for  materials  issued 
under  the  act  of  July  31,  1947,  43  U.S.C. 
1185-1187,  1946  Ed.,  continues  in  operation 
according  to  its  terms  even  as  against  a 
subsequent  public  land  claim  or  entry 
initiated  subsequent  to  its  issuance  and 
regardless  of  whether  such  claim  or  entry 
has  proceeded  to  patent. 

The  Secretary  has  authority  under  the 
act  of  July  31,  1947,  to  prescribe  regula- 
tions governing  the  duration  of  free  use 
permits.  Such  authority  may  be  exercised 
as  to  affect  the  rights  and  limit  the  full 
possession  of  subsequent  public  land 
claimants  or  entrymen. 

The  issuance  of  a  patent  without  a 
specific  reservation  as  to  the  right  of  a 
permittee  to  remove  materials  does  not  im- 
pair such  right  since  it  is  reserved  by  law. 

A  free  use  permit  issued  under  the  act  of 
July  31,  1947,  supra,  is  in  the  nature  of  a 
profit  a  prendre  and  is  not  a  mere  revocable 
license. 

Free  Permits  Under  the  Materials  Act  of 
July  31,  191ft  (61  Stat.  691;  43  U.S.C. 
1185)     (Aug.   27,   1951) 

The  Secretary  of  the  Interior,  or  his  au- 
thorized representative,  may  rule  directly 
upon  an  appeal  taken  from  a  decision  of  a 
manager  of  a  land  office  to  the  Director  of 
the  Bur.  of  Land  Management  without 
waiting  for  a  decision  on  the  appeal  by  the 
Director  and  a  subsequent  appeal  from  the 
Director's  decision. 

The  holder  of  an  operating  agreement 
entered  into  with  an  oil  and  gas  lessee  is 
not  entitled  to  receive  notice  from  the  De- 
partment of  a  proposed  cancellation  of  the 
lease  even  though  by  the  terms  of  the  op- 
erating agreement  the  operator  has  been 
appointed  by  the  lessee  as  the  lessee's  at- 
torney-in-fact to  take  actions  before  the 
Department  in  connection  with  the  mainte- 
nance of  the  lease. 

The  sending  of  a  rental  payment  on  an 
oil  and  gas  lease  through  the  U.S.  mails 
does  not  constitute  a  delivery  of  the  rental 
payment  if  not  actually  received  in  the 
land  office. 


RULES  OE  PRACTICE— Continued 

SUPERVISORY    AUTHORITY    OF    SECRE- 
TARY— Continued 

Where  a  noncompetitive  oil  and  gas  lease 
has  been  properly  canceled  by  the  Depart- 
ment for  nonpayment  of  rental,  the  land  is 
opened  to  further  oil  and  gas  leasing,  and 
an  application  for  a  lease  on  the  land  is 
filed,  the  Secretary  has  no  authority  to 
grant  a  subsequently  filed  application  by 
the  lessee  for  the  reinstatement  of  the  can- 
celed lease. 

Theora  A.  Gerry,  Lexa  Oil  Corporation, 
Buffalo  039260,  Wyoming  01,598,  A-26319 
(Oct.  5,  1951) 

Plaintiff  contends  that  granting  his  per- 
mit in  part  only,  in  effect  forcing  him  to 
reduce  the  size  of  his  herd,  was  an  arbi- 
trary action,  an  abuse  of  discretion,  and  in 
excess  of  statutory  authority. 

Defendant  moves  to  dismiss  on  grounds 
that  plaintiff  has  no  right  to  judicial  re- 
view as  it  was  an  action  committed  to 
agency  discretion  and  the  Secretary  of  the 
Interior  is  an  indispensable  party.  The 
records  show  effort  by  grazing  officials  and 
the  Secretary  to  arrive  at  a  fair  conclusion. 

The  application  of  a  special  rule  to  limit 
a  privilege  is  within  the  authority  of  the 
Secretary. 

On  the  facts  related  in  plaintiff's  com- 
plaint the  Secretary  of  the  Interior  would 
be  an  indispensable  party.  However,  the 
court  is  of  the  opinion  that  it  does  not  have 
jurisdiction  over  this  matter. 
William  Sellas  v.  Jesse  Kirk,  Range  Man- 
ager (Nov.  15,  1951) 

The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress expressly  directs  otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes 
findings  regarding  the  marital  status  of 
the  deceased  Indian  and  the  legitimacy  of 
his  children,  the  Secretary  is  not  bound  by 
the  provisions  of  State  or  territorial  law 
on  the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent,  an 
Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
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another  Indian  woman,  by  whom  he  had  a 
child,  the  evidence  warrants  findings  that 
the  decedent,  by  Indian  custom,  divorced 
the  first  woman  and  married  the  second 
woman.  For  purposes  of  inheritance,  in  so 
far  as  restricted  Indian  estates  are  con- 
cerned, an  Indian  child  is  regarded  as  the 
legitimate  issue  of  its  father  and  is  entitled 
to  inherit  from  the  father,  irrespective  of 
whether  a  legally  valid  marital  relation- 
ship existed  between  the  parents. 
Estate  of  Joseph  Carter  (Waw-Pe-Che- 
Quan),  Probate  2359-49,  IA-17  (Dec.  13, 
1951) 

This  is  an  opinion  praying  for  an  in- 
junction against  the  defendant  from  con- 
structing a  fence. 

A  motion  has  been  made  to  dismiss  the 
action  against  the  grazier  because  the 
court  lacks  jurisdiction. 

The  defendant  has  no  authority  to  con- 
struct a  fence,  the  authority  is  given  to  the 
Secretary.  An  action  cannot  be  maintained 
against  Quinn  as  District  Range  Manager. 

Opinion  of  the  U.S.  District  Court  for 
the  District  of  Idaho. 
Buck  Tiffin,  et  al.  v.  Wilfred  H.  Quinn,  as 
District  Grazier  of  Owyhee  Grazing  Dis- 
trict (Feb.  12,  1952) 

A  regulation  which  provides  that  no  re- 
adjudication  of  a  grazing  license  or  per- 
mit will  be  made  on  the  claim  of  "any  ap- 
plicant or  intervenor"  is  not  applicable  to 
an  action  initiated  by  the  Bur.  of  Land 
Management  under  the  provisions  of  the 
Taylor  Grazing  Act  and  the  Federal  Range 
Code. 

Where  land  has  been  adopted  as  the  base 
property  in  a  grazing  district,  any  rule 
which  purports  to  establish  both  land  and 
water  as  base  property  in  the  district 
constitutes  a  special  rule  which  must  re- 
ceive the  approval  of  the  Secretary  of  the 
Interior  in  order  to  become  effective. 
Parman  and  Schadler,  Urrels  and  Parman, 
Appellants,  C.  W.  Frick,  Intervenor,  Ne- 
vada Grazing  District  No.  2,  A-26338 
(Mar.  31,  1952) 
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The  statutory  authority  of  the  Secretary 
of  the  Interior  to  determine  the  heirs  of 
deceased  Indians  carries  with  it,  by  neces- 
sary implication,  the  authority  to  deter- 
mine whether  a  particular  Indian  is  de- 
ceased ;  and,  in  a  proper  case,  the  Secre- 
tary of  the  Interior  may  rely  upon  a  pre- 
sumption of  death  and  order  the  distribu- 
tion of  the  restricted  estate  of  the  decedent. 

When  an  Indian  has  been  absent  from 
his  home  for  32  years,  without  any  infor- 
mation being  received  concerning  his 
whereabouts  or  continued  existence,  and 
the  circumstances  -of  the  case  indicate  that 
no  other  presumed  explanation  of  the  long 
absence  would  be  as  convincing  as  the  pre- 
sumption of  his  death  during  that  period, 
it  is  proper  for  the  Secretary  of  the  In- 
terior to  presume  his  death  and  to  set  in 
motion  proceedings  for  the  determination 
of  his  heirs  and  the  distribution  of  his  re- 
stricted estate. 

Determination  of  Heirs  of  Columbus  Tulee, 
M-36127  (Apr.  17,  1952) 

A  petition  for  the  exercise  of  the  Secre- 
tary \s  supervisory  authority  requesting 
that  a  prior  departmental  decision  be 
vacated  will  be  denied  where  the  petition 
\\a>  filed  more  than  10  years  after  the  issu- 
ance of  the  prior  decision  and  no  explana- 
tion is  given  for  the  delay  in  filing  the  peti- 
tion, and  where  neither  the  petition  nor  the 
record  in  the  case  presents  any  valid  basis 
for  reopening  the  proceedings  or  indicates 
any  error  in  the  conclusions  reached  in  the 
earlier  decision. 

Rose  M.  Anderson,  ct  al.,  Heirs-at-lato  of 
Charles  J.  Anderson  v.  Central  Com- 
mercial Company,  A-20557  (May  2,  1952) 

The  statutory  authority  of  the  Secretary 
of  the  Interior  to  adjust  or  cancel  reim- 
bursable charges  of  the  U.S.  existing  as 
debts  against  individual  Indians,  whenever 
the  Secretary  finds  such  action  to  be  equi- 
table and  just  in  consideration  of  the  cir- 
cumstances under  which  the  charges  were 
incurred,  extends  to  reimbursable  charges 
growing  out  of  the  purchase  of  water 
rights  for  the  irrigation  of  allotted  lands 
of  individual  Indians  and  the  payment  of 
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accrued      operation      and      maintenance 
charges  against  their  lands. 
Cancellation     of     Reimbursable     Charges 
Against  Indian  Lands,  M-36029  (May  14, 
1952) 

The  Secretary  is  authorized  to  deter- 
mine the  heirs  of  a  deceased  Indian  allottee 
who  died  prior  to  the  expiration  of  the 
trust  period  on  the  allotment ;  and,  in  order 
to  correct  an  erroneous  decision  previously 
made,  he  may  reopen  the  case  and  redeter- 
mine the  allottee's  heirs. 

Where  a  full-blood  Indian  of  the  White 
Earth  Reservation  died  prior  to  the  expira- 
tion of  the  trust  period  of  his  allotment, 
the  question  whether  any  interest  in  the 
allotment  is  now  subject  to  restrictions 
against  alienation,  encumbrance  and  taxa- 
tion depends  upon  whether  any  inherited 
interest  in  the  allotment  is  now  held  by 
full-blood  Indian  heirs. 

Where  the  quantum  of  Indian  blood  pos- 
sessed by  heirs  of  a  deceased  White  Earth 
allottee  is  unknown,  it  would  be  improper 
for  the  Department  to  issue  to  the  heirs  a 
patent  in  fee  without  an  investigation  to 
determine  such  quantum  of  Indian  blood, 
and,  if  any  of  them  are  full-blood  Indians, 
without  determining  that  they  are  compe- 
tent to  handle  their  own  affairs. 
Issuance  of  Fee  Patent  for  Allotment  of 
Oz-We-Wush-Co-Be-Nais,  Deceased  White 

■  Earth  Allottee  No.  2308,  M-35089  (May  28, 

V  1952) 

In  the  exercise  of  his  supervisory  power, 

I  the  Secretary  may  act  upon  an  appeal  from 

1  a  manager's  decision  without  awaiting  a 

decision  on  the  appeal  by  the  Director  of 

the  Bureau  of  Land  Management. 

In  the  absence  of  a  statutory  provision 
or  departmental  regulation  prescribing  the 
effective  date  that  should  be  given  to  an 
oil  and  gas  lease  upon  its  issuance,  the 
effective  date  could  properly  be  one  that 
was  agreed  to  by  both  parties. 

After  a  lease  has  expired  in  accordance 
with  its  terms,  the  Department  cannot  re- 
date  the  lease  so  as  to  continue  it  in  force 
beyond  its  original  expiration  date. 

An  application  for  a  preference-right 
lease  under  the  act  of  July  29,  1942,  can 
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be  filed  only  by  the  record  titleholder  of 
the  lease. 

'Where  rental  remains  unpaid  on  a  base 
lease  at  its  date  of  expiration,  the  lease 
has  not  been  maintained  in  accordance 
with  statutory  requirements  and  regula- 
tions and  cannot  be  the  basis  for  the  issu- 
ance of  a  preference-right  lease  under  sec. 
1  of  the  act  of  July  24, 1952. 
Mrs.  Grace  Levers  and  Mrs.  Frances  Dale, 
Las  Cruces  062242,  069762,  072005,  A-26462 
(Aug.  20, 1952) 

Where  the  Secretary  of  the  Interior 
recognizes  a  tribal  organization  as  having 
authority  to  represent  the  tribe,  such 
organization  has  the  exclusive  privilege  of 
representing  the  Indians  in  the  prosecu- 
tion of  the  tribal  claims  against  the  U.S. 

Where  a  contract  employing  attorneys  to 
prosecute  claims  of  a  tribe  against  the  U.S. 
has  been  executed  by  the  recognized  gov- 
erning body  of  the  tribe,  and  the  contract 
has  been  approved  by  the  Department,  the 
approval  of  another  contract  made  by  a 
dissatisfied  segment  of  the  tribe  would 
contravene  the  statutory  direction  that 
whenever  any  tribal  organization  exists, 
recognized  by  the  Secretary  of  the  Inte- 
rior as  having  authority  to  represent  the 
tribe,  such  organization  shall  be  accorded 
the  exclusive  privilege  of  representing  the 
Indians. 

Little  Shell  Band  of  Chippewa  Indians, 
Appeal  of  David  Rein,  IA-61  (Sept.  2, 
1952) 

An  applicant  for  a  natural  gas  pipline 
right-of-way,  in  connection  with  the  filing 
of  the  common-carrier  stipulation  required 
by  43  CFR,  1951  Cum.  Supp.,  244.53,  may 
be  permitted  to  file  a  supplemental  stipula- 
tion stating  that  the  applicant  would  be 
excused  from  compliance  with  the  com- 
mon-carrier stipulation  if  it  were  to  obtain 
a  final  court  decision  holding  the  Secre- 
tary's requirement  in  this  respect  to  be 
outside  the  scope  of  his  authority. 
Mountain  Fuel  Supply  Co.,  Wyoming 
04775,  A-26417  (Oct.  17, 1952) 

The  head  of  the  Department  has  au- 
thority  to   reopen,   reconsider,   or   review 
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any  departmental  decision  relating  to  an 
area  of  public  land  so  long  as  he  retains 
jurisdiction  over  the  land. 

Where  the  holder  of  a  20-year  oil  and 
gas  lease  makes  a  convincing  showing  that 
his  failure  to  comply  with  a  regulation  in- 
dicating that  an  application  for  the  re- 
newal of  the  lease  "should  be  filed  *  *  * 
at  least  90  days  *  *  *  prior  to  the  ex- 
piration of  its  term"  was  due  to  difficult 
personal  circumstances,  his  delay  in  filing 
the  renewal  application  may  be  excused. 
Melvin  N.  Armstrong,  Montana-Dakota 
Utilities  Co.,  Billings  024016(C),  A-26474 
(Supp.)  (Nov.  14, 1952) 

Where  a  patent  in  fee  is  issued  on  In- 
dian lands  traversed  by  a  logging  rail- 
road right-of-way  granted  to  a  lumber 
company  by  revocable  permit,  it  is  not 
necessary  to  insert  in  the  patent  a  nota- 
tion respecting  the  right-of-way  in  order 
to  preserve  the  right  granted  in  the  per- 
mit. 

The  Secretary  of  the  Interior  is  autho- 
rized to  insert  in  a  patent  in  fee  for  Indian 
lands  a  notation  of  the  fact  that  the  title 
conveyed  is  subject  to  a  valid  existing 
right-of-way. 

Notations  in  Patents  in  Fee  for  Indian 
Lands  of  Existing  Rights-of-Way,  M-36158 
(Nov.  28, 1952) 

In  determining  the  amount  of  royalties 
to  be  paid  under  Indian  leases,  the  Secre- 
tary of  the  Interior  is  authorized  to  fix  the 
value  of  the  oil  on  the  basis  of  the  highest 
price  offered  or  paid  for  the  major  portion 
of  like  quality  oil  produced  and  sold  from 
the  field  in  which  the  leased  lands  are 
located. 

Where  there  is  only  one  purchaser  of  oil 
within  the  field  where  the  leased  lands  are 
situated,  the  posted  price  paid  by  that  pur- 
chaser for  the  oil  produced  under  the  lease 
is  acceptable  since  such  price  is  the  high- 
est posted  price  for  all  of  the  oil  produced 
and  sold  from  the  field. 
Bridivell  Oil  Co.,  Eewanee  Oil  Co.,  L.  F. 
Jones,  Colson  Oil  Co.,  Five  Civilized  Tribes, 
A-26615,  A-22558,  A-22586,  A-26616  (Jan. 
15,1953) 
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An  appeal  to  the  Secretary  of  the  Inte- 
rior will  not  lie  from  a  decision  of  the 
Director  of  the  Bur.  of  Land  Management 
which  has  been  approved  prior  to  the  pro- 
mulgation by  the  Secretary,  Under  Secre- 
tary, or  an  Assistant  Secretary  of  the 
Interior. 

United  States  v.  Keith  V.  O'Leary  and 
Donald  K.  Moore,  Sac.  Mineral  Contest 
5168,  A-26683  (Feb.  26, 1953) 

The  funds  derived  from  sales  of  timber 
on  Indian  reservation  lands  and  deposited 
into  the  U.S.  Treasury  may  not  be  ex- 
pended or  disbursed  without  Congressional 
appropriation  or  authorization. 

Unless  authorized  by  the  Congress,  the 
Secretary  of  the  Interior  may  not  grant  to 
a  State  full  power  and  authority  to  extend 
to  an  Indian  reservation  the  policies  and 
practices  followed  by  the  State  with  respect 
to  the  management,  protection,  and  con- 
servation of  the  timber  lands  of  State 
forests. 

Proposed  Agreement  Between  the  Secre- 
tary of  the  Interior  and  the  State  of  Texas 
Re  Administration  of  Timber  Resources  of 
the  Alabama  and  Coushatta  Indians, 
M-36162  (Apr.  2, 1953) 

While  a  party  who  does  not  appeal  from 
the  Regional  Administrator's  apportion- 
ment of  an  isolated  tract  has  no  standing  to 
question  the  award,  the  Secretary  of  the 
Interior  may,  on  his  initiative,  while  the 
lands  are  subject  to  his  jurisdiction,  re- 
view and  correct  erroneous  actions  previ- 
ously taken  within  the  Department  re- 
specting such  lands. 

The  supervisory  authority  of  the  Secre- 
tary to  correct  erroneous  decisions  from 
which  no  appeal  has  been  taken  is  to  be 
exercised  only  when  the  facts  of  the  par- 
ticular case  warrant  such  action. 

A  preference-right  claimant  for  an  iso- 
lated tract  offered  at  public  sale  is  not  en- 
titled to  a  formal  hearing  on  the  division 
of  the  tract  between  him  and  another  pref- 
erence-right claimant. 

In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous  land   during   the   period   allowed 
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for     the     assertion     of     preference-right 
claims  and  that  he  has  continued  to  be  the 
owner  of  contiguous  land. 
Mary  Volk,  et  ah,  Denver  057177,  A-26601 
(May  5,  1953) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sees.  7(a)  and  7(c)  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  dis- 
trict as  temporarily  or  permanently  unpro- 
ductive, made  under  sees.  41  and  43  of  the 
Omnibus  Adjustment  Act  of  May  25,  1926 
(43  U.S.C.  423,  424(b) ),  and  the  authority 
of  the  Secretary  of  the  Interior  under  these 
sections,  are  no  longer  effective  unless 
made  so  by  express  provisions  in  the 
amendatory  repayment  contract  and  in  the 
approval  act  of  the  Congress  required 
under  sec.  7(c)  ;  the  authority  of  the  Sec- 
retary of  the  Interior  in  the  premises  is 
that  in  sec.  8  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485),  and  it  can  be 
exercised  only  upon  request  of  the  irriga- 
tion district  or  its  duly  authorized 
representative. 

NortJiport  Irrigation  District,  M-36171 
(May  19,  1953) 

The  Secretary  of  the  Interior  is  autho- 
rized by  law  to  deny  the  disclosure  of  infor- 
mation contained  in  official  records  of  the 

'  Department  when  such  disclosure  would 

I  be  prejudicial  to  the  interests  of  the  Govt. 
Under  the  regulations  public  dissemina- 

[  tion  of  confidential  information  is  deemed 
to  be  prejudicial  to  the  interests  of  the 
Govt. 

In  a  contract  where  books  and  records  of 
a  corporation  may  be  examined  on  condi- 
tion that  the  information  obtained  shall 
be  kept  confidential,  a  separate  clause  to 
the  effect  that  the  corporation  is  bound  to 
deliver  to  the  Commissioner  of  Indian  Af- 
fairs certified  copies  of  financial  and  op- 

!  erating  statements  will  be  construed  to  in- 
clude the  condition  of  confidence  elsewhere 
expressed  in  relation  to  the  information 
obtained. 

In  the  absence  of  impending  harm  to 
life  or  liberty,  the  public  interest  out- 
weighs any  individual  interest  in  consider- 
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ing  whether  confidential  information 
should  be  disclosed. 

In  its  relationship  as  trustee  for  an  In- 
dian tribe,  the  U.S.  Govt,  is  not  bound  to 
reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to  be 
Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-36203  (Feb.  9,  1954) 

Two  questions  were  raised  by  the  Sub- 
committee on  Interior  Department  Appro- 
priations in  connection  with  the  appropri- 
ation of  funds  for  heightening  Alamogordo 
Dam. 

1.  Is  the  Secretary  empowered  by  law 
to  undertake  the  work?  It  would  not 
be  authorized  under  the  Interior  Depart- 
ment Appropriation  Act,  1954,  which  pro- 
vides funds  for  rehabilitation  of  authorized 
reclamation  projects  and  there  has  been  no 
finding  of  engineering  and  financial  feasi- 
bility. It  appears  to  fall  within  the  cate- 
gory of  "new  supplemental  works"  under 
sec.  9  of  the  Reclamation  Project  Act. 

2.  Would  a  provision  making  nonreim- 
bursable funds  available  for  the  proposed 
work  constitute  a  change  in  existing  law? 
Under  subsec.  (d)  of  sec.  9  of  the  Reclama- 
tion Project  Act  of  1939  the  Secretary  must 
obtain  repayment  of  that  part  of  construc- 
tion costs  allocated  to  irrigation.  To  make 
those  costs  nonreimbursable  would  consti- 
tute a  change  in  existing  law. 
Authority  for  Expenditure  of  Funds — 
Alamogordo  Dam  and  Reservoir  Carlsbad 
Project,  New  Mexico,  M-36211  (Feb.  19, 
1954) 

Where  there  is  no  showing  that  land  in- 
cluded in  a  mining  claim  is  subject  to 
mining  location,  it  is  premature,  in  a 
proceeding  to  determine  the  validity  of 
the  claim,  to  consider  whether  the  land  is 
mineral  in  character  or  whether  a  valid 
discovery  has  been  made  on  the  claim. 

The  Secretary  of  the  Interior,  in  the 
exercise  of  his  supervisory  authority,  may 
assume  jurisdiction  of  any  proceeding  in- 
volving a  claim  to  public  land  and  make 
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any  determination  necessary  to  the  proper 
disposition  of  the  claim. 

Lands  included  within  a  power  site 
reserve  or  a  power  project  affected  by  sec. 
24  of  the  Federal  Power  Act  and  lands 
withdrawn  by  the  Secretary  of  the  Interior 
from  all  forms  of  appropriation  under  the 
public  land  laws  are  not  subject  to  the 
operation  of  the  mining  laws. 

While  such  lands  remain  so  withdrawn, 
no  rights  under  the  mining  laws  can  be 
initiated  on  them. 

Tinted  States  v.  Wilmont  D.  Everett,  et  ah, 
Contest  No.  7-27,  A-27010  (Aug.  30,  1954) 

An  application  which  is,  in  effect,  a  pe- 
tition for  the  exercise  of  the  Secretary's 
supervisory  authority  requesting  the  set- 
ting aside  of  a  prior  Departmental  decision 
which  became  final  more  than  24  years  ago 
will  be  denied  where  neither  the  petition 
nor  the  record  in  the  case  presents  a  valid 
basis  for  reopening  the  proceedings  or  indi- 
cates any  error  in  the  conclusions  reached 
in  the  earlier  decision. 

An  application  which  amounts  to  an 
appeal  from  decisions  of  the  General  Land 
Office  which  became  final  more  than  27 
and  24  years  ago  will  not  be  considered  by 
the  Department  where  there  is  no  new 
evidence  or  material  submitted  which 
would  warrant  modification  of  the  earlier 
decisions. 

Where  it  appears  that  the  Bur.  of  Land 
Management  has  not  acted  upon  a  State's 
claim  to  certain  lands  as  tidelands,  and 
has  taken  no  action  with  respect  to  some 
of  the  land  included  in  a  State's  applica- 
tion under  the  Swampland  Act,  the  case 
will  be  remanded  to  the  Bureau  for  dis- 
position of  these  matters. 
State  of  Mississippi,  Bureau  of  Land  Man- 
agement 082418,  A-26955  (Oct.  11,  1954) 

The  hearing  and  other  procedural  pro- 
visions of  the  Administrative  Procedure 
Act  have  no  application  to  the  adjustment 
of  a  stumpage-to-lumber  ratio  by  the  Secre- 
tary of  the  Interior  pursuant  to  the  terms 
of  a  timber  contract  between  the  parties 
which  provide  for  notice  and  consultation 
with  the  parties. 
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Where  the  parties  have  been  afforded  a 
full  opportunity  to  present  their  views  con- 
cerning the  adjustment  of  the  stumpage- 
to-lumber  ratio  and  where  the  Secretary's 
order  of  adjustment  is  not  unreasonable, 
the  petition  of  one  of  the  parties  for  re- 
consideration of  the  order  will  be  denied. 
Warm  Springs  Lumber  Co.,  Confederated 
Tribes  of  the  Warm  Springs  Reservation, 
Warm  Springs,  Oregon,  IA-133  (Nov.  18, 
1954) 

SALINE   WATER   PROGRAM 

Funds  appropriated  pursuant  to  the  act 
of  July  3,  1952  (42  U.S.C.  1951  et  seq.), 
may  be  expended  in  connection  with  par- 
ticipation by  the  U.S.  in  research  directed 
to  the  prevention  of  scale  formation  on 
evaporation  equipment  when  such  research 
is  performed  under  the  guidance  of  the 
Organization  for  European  Economic  Co- 
operation. 

Saline  Water  Program,  M-36249  (Nov.  16, 
1954) 

SCHOOL   LANDS 
GENERALLY 
Relinquishment    of    unsurveyed    school 
sections  and  selection  of  other  lands  by  the 
State  of  Utah  under  act  of  Mar.  1,  1933, 
creating  an  addition  to  the  Navajo  Indian 
Reservation. 
Memorandum  (July  9,  1945) 

Application  for  withdrawal  and  survey 
denied.  Appeal  from  the  General  Land 
Office. 

State  of  Arizona,   20^1868   "E",   A-24157 
(Sept.  24,  1945) 

Protest  against  State  selection  dismissed. 

The  use  of  public  land  under  a  grazing 
permit  does  not  bar  the  disposition  of  that 
land  to  a  State  under  a  State  selection. 
State  of  Utah,  Salt  Lake  City  063800  "F", 
A-23981  (Feb.  24, 1949) 
GRANTS  OF  LAND 

Application  for  patent  under  Transporta- 
tion Act  of  1940.  Affirmed. — by  Schwilck, 
surnamed  Edelstein  and  signed  Assistant 
Secretary. 

Central  Pacific  Railway  Company,  Sacra- 
mento 031905  "F",  A-23723  (Feb.  8,  1944) 
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Application  for  withdrawal  and  survey 
denied.    Appeal   from    the   General    Land 
Office. 

State   of   Arizona,   2041868   "E",   A-24157 
(Sept.  24,  1945) 

Unless  land  was,  at  time  of  survey, 
within  a  reservation  or  subject  to  valid 
claim  previously  initiated,  or  known  to  be 
mineral  in  character,  State  of  Calif,  ac- 
quired its  school  land  as  of  date  of  survey 
and  according  to  the  plat  of  survey. 
H.  S.  Gilmore  (June  20,  1946) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State 
of  California  to  private  grantees  without 
mineral  restriction.  We  assume  that  the 
land  was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25,  1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands  would 
be  subject  to  forfeiture  if  this  reservation 
was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
clude the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  Therefore, 
if  there  are  no  mining  claims  on  the  land 
initiated  prior  to  Jan.  25,  1927,  and  the 
land  was  not  on  that  date,  and  continu- 
ously since,  embraced  in  a  valid  reservation 
or  withdrawal  and  if  the  section  in  ques- 
tion was  conveyed  by  the  State  prior  to  the 
above-mentioned  date  without  a  reserva- 
tion of  minerals  it  would  not  be  considered 
a  violation  of  the  forfeiture  provision  of 
subsec.  (b)  of  the  act  of  Jan.  25,  1927. 
Effect  of  the  Act  of  Jan.  25,  1927,  Upon 
Title  to  Certain  School  Section  Land  in 
California  (July  28,  1950) 

INDEMNITY  SELECTIONS 

Application  for  indemnity  selection  re- 
jected. Appeal  from  the  General  Land 
Office. 

State   of   California,   Los   Angeles   05538$ 
"F",  A-23654  (Sept.  14,  1943) 
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Application  for  patent  under  Transporta- 
tion Act  of  1940. 

Central  Pacific  Railway  Company,  Sacra- 
mento 031905  UF",  A-23723  (Feb.  8,  1944) 

State    selection    held    for    cancellation. 
Appeal  from  the  General  Land  Office. 
State  of  Utah,  Salt  Lake  City  062845  "i?1", 
A-23753  (Nov.  10,  1944) 

State  indemnity  selection  held  for  re- 
jection. Appeal  from  the  General  Land 
Office. 

State  of  Utah,  Salt  Lake  City  063540,  41,  42 
"F",  A-23953  (Oct.  11, 1945) 

Appeal  from  the  General  Land  Office. 
Indemnity  application  rejected. 

The  decision  of  the  Land  Office  is  af- 
firmed, but  without  prejudice  to  an  appli- 
cation by  the  State  of  Arizona  for  selection 
of  land  in  the  township  which  would  not 
interfere  with  the  compact  pattern  of 
Federal  ownership. 

State  of  Arizona,  Phoenix  081060,  A-24325 
(Dec.  17,  1946) 

Application  for  withdrawn  land  is  not 
valid.  Indemnity  selection  rejected. 
State  of   California,  Los  Angeles   063834 
"F",  A-24538  (Feb.  14,  1947) 

Whether  sec.  8(c)  of  the  Taylor  Grazing 
Act  authorizing  the  exchange  of  lands  by 
States  for  public  lands  of  equal  value  or  of 
equal  acreage  superseded  the  act  of  Feb. 
28,  1891,  as  construed  by  the  Supreme 
Court  in  the  State  of  Calif,  v.  Deseret 
Water,  Oil  and  Irrigation  Co.,  permitting 
the  State  to  offer  as  base  for  indemnity 
selection  school  lands  title  to  which  had 
vested  in  the  State  prior  to  its  inclusion 
in  a  reservation. 

Held :  The  Department  should  be  loathe 
to  construe  the  Taylor  Grazing  Act  as  su- 
perseding the  1891  act. 
Memorandum  Opinion  2123110  "F"  (Apr.  3, 
1947) 

Indemnity  selection  applications  rejected. 

Departmental     decision     in     this     case, 
dated  Nov.  4, 1946,  followed. 
State  of  Arizona,  Phoenix  081478,  479,  481, 
481  F,  A-24404  (Apr.  15,  1947) 
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An  appeal  from  a  decision  denying  a 
State's  application  for  indemnity  selection 
should  be  dismissed  where  it  appears  that 
only  the  party  for  whose  benefit  the  State 
was  presumably  acting  took  the  appeal  and 
even  she  no  longer  seeks  relief  by  way  of 
an  indemnity  selection  by  the  State. 
State  of  California,  Sacramento  037833 
"F",  A-25127  (Dec.  14,  1948) 

A  State  may  select  indemnity  school 
land  within  a  grazing  district,  but  the  ap- 
proval or  disapproval  of  such  selection 
rests  in  the  discretion  of  the  Secretary  of 
the  Interior. 

Where  land  selected  as  indemnity  school 
land  is  included  in  a  grazing  district  and 
its  disposal  to  the  State  would  be  seriously 
detrimental  to  the  operations  of  the  graz- 
ing district,  the  selection  will  be  disap- 
proved. 

State  of  Utah,  Salt  Lake  065460-1-2-3,  A- 
25636  (Mar.  10,  1949) 

A  prospective  purchaser  of  a  tract  in- 
cluded in  an  indemnity  selection  by  the 
State  of  Utah  has  no  standing  to  appeal 
from  a  decision  rejecting  the  State's  ap- 
plication for  the  approval  of  its  selection. 
State  of  Utah,  Salt  Lake  065425,  A-25740 
(Aug.  31,  1949) 

A  State  may  make  a  lieu  selection  of 
public  land  which  was  withdrawn  by  E.O. 
No.  6910  only  if  the  land  is  classified  by  the 
Secretary  of  the  Interior,  in  his  discretion, 
as  available  for  such  selection. 

In  exercising  his  discretion  with  respect 
to  the  classification  of  land  as  available 
for  a  lieu  selection  by  a  State,  the  Secre- 
tary should  primarily  consider  whether 
there  is  any  Federal  interest  to  be  served 
by  continuing  the  withdrawal  as  to  the 
land  and  retaining  it  in  Govt,  ownership. 
Slate  of  California,  Los  Angeles  065381, 
A-25744  (Jan.  18, 1950) 

Where  land  included  in  a  State  school 
land  indemnity  selection  is  situated  near 
a  river  on  which  the  Navy  Dept.  proposes 
to  construct  a  dam  and  there  is  a  possi- 
bility that  the  land  will  be  flooded  by  the 
reservoir  created  by  the  dam,  there'  is  a 
Federal  interest  in  retaining  the  land  in 
Govt,  ownership,  and  the  State's  applica- 
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tion  for  the  land  and  petition  for  classifi- 
cation of  the  land  under  sec.  7  of  the  Tay- 
lor Grazing  Act  as  suitable  for  selection 
will  be  denied. 

State  of  California,  A-25782  (Aug.  10, 
1950) 

Land  withdrawn  by  E.O.  No.  6910  is  not 
subject  to  an  indemnity  selection  by  a 
State  unless  the  Secretary  of  the  Interior, 
in  his  discretion,  classifies  the  land  as 
available  for  such  selection. 

Under  the  policy  of  the  Department,  the 
classification  of  land  as  suitable  for  dispo- 
sition under  the  Small  Tract  Act  is  not 
sufficient,  standing  alone,  to  warrant  the 
rejection  of  an  indemnity  selection  of  the 
land  by  a  State. 

When  a  State  made  an  indemnity  selec- 
tion of  land  which  was,  on  the  same  day, 
classified  for  small  tract  disposition,  and 
small  tract  leases  were  subsequently  issued 
for  two  parcels  of  the  land,  the  selection 
must  be  refused  in  so  far  as  the  two  parcels 
are  concerned,  there  being  no  adequate 
grounds  for  the  cancellation  of  the  leases. 
state  of  California,  Los  Angeles  075901, 
A-25855  (Aug.  14, 1950) 

There  is  not  a  requirement  that  the  land 
selected  by  a  State  as  an  indemnity  school 
selection  must  be  equivalent  in  value  to  the 
land  assigned  by  the  State  as  a  base  for 
the  selection. 

Protest  against  a  State  indemnity  selec- 
tion was  properly  dismissed  where  the 
protestants  asserted  only  that  the  selected 
land  is  suitable  for  dry  farming,  that  the 
State  intended  to  dispose  of  the  land  to  an 
individual  who  would  use  it  for  specula- 
tive purposes,  and  that  the  selected  land 
is  more  valuable  than  the  base  land  as- 
signed for  the  selection. 
Stephen  Blaine  Hailstone,  Calvin  L.  Hail- 
stone, Salt  Lake  0711,59,  0711,60,  A-25889 
(Aug.  24,  1950) 

The  filing  of  an  application  by  a  State 
for  an  indemnity  selection  does  not  oper- 
ate to  segregate  the  land  prior  to  a  classi- 
fication of  the  land  as  suitable  for  such 
selection. 

Where  the  application  for  a  State  for 
the  selection  of  certain  land  is  pending  be- 
fore  the  Bur.   of  Land  Management,   an 
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appeal  to  the  Secretary  from  a  decision  by 
the  Bureau  rejecting  a  subsequently  filed 
application  for  the  public  sale  of  the  same 
land  will  be  remanded  to  the  Bureau  for 
reconsideration  at  the  time  when  a  deci- 
sion is  made  concerning  the  State's  appli- 
cation. 

Joseph  Baiocchi,  Sacramento  040S23,  A- 
25948  (Dec.  7, 1950) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  indemnity 
selection,  the  primary  factor  is  whether 
any  Federal  interest  makes  a  negative  de- 
termination advisable. 

Where  there  is  no  Federal  interest  to 
be  served  by  retaining  a  tract  of  barren 
public  land  in  Federal  ownership,  a  State 
application  that  the  land  be  classified  as 
proper  for  State  indemnity  selection  should 
not  be  rejected  merely  because  a  prior 
application  has  been  filed  by  a  private 
person  to  have  the  land  offered  for  sale 
as  an  isolated  tract. 

State  of  California,  Los  Angeles  078694, 
077670,  A-25971  (Mar.  6.  1951) 

The  fact  that  an  application  by  a  State 
for  indemnity  selection  of  the  land  was  on 
file  at  the  time  when  small  tract  leases 
were  issued  on  land  properly  classified  for 
disposition  under  the  Small  Tract  Act  does 
not  make  such  leases  void  or  voidable. 

It  is  proper  to  reject  a  State's  applica- 
tion for  indemnity  selection  in  so  far  as  the 
application  includes  land  for  which  valid 
small  tract  leases  have  been  issued,  where 
no  adequate  grounds  for  the  cancellation 
of  leases  exist. 

I  State  of  California,  Los  Angeles  075901, 
A-26172  (Mar.  27, 1951) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  indemnity 
selection,  the  primary  factor,  but  not  the 
only  factor,  is  whether  any  Federal  inter- 
est makes  a  negative  determination  advis- 
able. The  effect  of  the  allowance  of  the 
selection  upon  the  pattern  of  land  use  in 
the  area  and  upon  the  use  of  adjoining 
land  by  the  owners  of  such  lands  may  also 
be  considered. 

A  State  application  to  have  the  land  clas- 
sified as  proper  for  State  indemnity  selec- 
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tion  should  not  be  rejected  merely  because 
of  a  vague  assertion  that  the  allowance  of 
the  application  would  interfere  in  some 
manner  with  the  rights  of  the  owners  of 
some  land  adjoining  the  tract  and  would 
deprive  such  owners  of  the  opportunity  of 
having  the  tract  offered  for  public  sale. 
State  of  California,  Sacramento  040096, 
A-26141  (Apr.  20, 1951) 

A  State  may  select  indemnity  school  land 
within  a  grazing  district,  but  the  approval 
or  disapproval  of  such  selection  rests  in  the 
discretion  of  the  Secretary  of  the  Interior. 

Where  land  selected  as  indemnity  school 
land  is  included  in  a  grazing  district  within 
a  solid  block  of  Federal  range  and  its  dis- 
posal to  the  State  would  interfere  with  an 
important  range  division  fence,  the  selec- 
tion will  be  disapproved. 
State  of  Utah,  A-26207  (Sept.  21,  1951) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  land  embraced  within  a 
pending  school  indemnity  selection  will  be 
rejected. 

Henry  S.  M organ,  BLM  022081,  A-26321 
(Feb.  6, 1952) 

Where  a  State  seeks  to  obtain  a  tract 
of  public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
make  a  homestead  entry  on  the  same  land, 
preference  will  ordinarily  be  given  to  the 
State's  selection. 

State  of  California,  Joseph  L.  Freeman, 
Sr.,  Los  Angeles  053190,  068617,  A-26255 
(July  25, 1952) 

Where  a  state  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land  se- 
lection, and  a  private  person  seeks  to  make 
a  desert  land  entry  on  the  same  land,  pref- 
erence will  ordinarily  be  given  to  the 
State's  selection. 

The  filing  of  an  application  by  a  State 
for  an  indemnity  selection  does  not  operate 
to  segregate  the  land  prior  to  a  classifica- 
tion of  the  land  as  suitable  for  such 
selection. 

State  of  California,  William  Martin  Patch, 
Los  Angeles  077628,  078704,  A-26416  (Nov. 
12,  1952) 
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Where  land  included  in  a  State  school 
land  indemnity  selection  is  reported  to  be 
valuable  for  minerals  subject  to  disposition 
under  the  Mineral  Leasing  Act,  as  amended 
and  supplemented,  and  where  the  disposi- 
tion of  the  surface  of  the  land  would  inter- 
fere with  operations  under  the  Mineral 
Leasing  Act,  the  State's  selection  will  not 
be  approved  even  though  the  State  agrees 
to  accept  the  land  with  a  reservation  to 
the  U.S.  of  the  minerals  for  which  the  land 
is  reported  to  be  valuable. 
State  of  California,  Sacramento  O4I846, 
now  Los  Angeles  088659,  A-26530  (July 
15,  1953) 

A  State  school  indemnity  selection  should 
be  allowed  where  to  do  so  will  not  inter- 
fere appreciably  with  the  livestock  opera- 
tions of  persons  who  use  the  selected  land 
under  a  permit  issued  under  sec.  4  of  the 
Taylor  Grazing  Act  or  with  the  adminis- 
tration of  the  grazing  district  in  which  it 
lies,  and  where  the  improvements  on  the 
selected  land  are  not  substantial  in 
character. 

State  of  California,  Los  Angeles  097934, 
A-26776  (July  24,  1953) 

Where  a  State  appeals  to  the  Secretary 
of  the  Interior  from  a  decision  of  the  Direc- 
tor of  the  Bur.  of  Land  Management  reject- 
ing its  application  for  a  school  land  indem- 
nity selection  and  awarding  the  land  to  a 
desert  land  applicant,  but  fails  to  serve  a 
copy  of  its  appeal  on  the  conflicting  appli- 
cant, and  the  latter  has  not  been  given  an 
opportunity  to  be  heard  on  the  appeal,  the 
case  is  not  ripe  for  consideration  on  the 
merits,  and  a  departmental  decision  ren- 
dered on  the  merits  in  such  a  situation  may 
be  vacated. 

State  of  California,  Wm.  21.  Patch,  Los 
Angeles  077628,  07870 J,,  A-2641G  (Dec.  27, 
1953) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  school  land 
indemnity  selection,  the  primary  factor  is 
whether  any  Federal  interest  makes  a 
negative  determination  advisable. 

Where  the  selected  land  lies  within  and 
is  part  of  a  timber  producing  area,  which 
the  Department  is  planning  to  devote  to  a 
program  of  sustained  yield  management  of 
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timber  resources,  it  is  not  in  the  public 
interest  to  allow  the  State's  application. 
State    of    California,    Jack    Clark    Gutte, 
Sacramento    04611,1,    A-26816     (Feb.    17, 
1954) 

The  Rules  of  Practice  do  not  authorize 
officials  of  the  Bur.  of  Land  Management  to 
grant  extensions  of  time  for  the  filing  of 
notices  of  appeal  to  the  Secretary  of  the 
Interior. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  if  not  filed  within  the 
period  prescribed  by  the  Department's 
Rules  of  Practice. 

It  is  reasonable  not  to  classify  as  proper 
for  State  indemnity  selection  land-;  which 
support  a  valuable  stand  of  timber  and 
which  are  to  be  put  under  a  sustained 
yield  timber-management  plan. 

State  of   Calif  omia,    Sacramento   046691, 
A-26899  (July  21,  1954) 

Where  a  State  indemnity  selection  for 
land,  which  may  properly  be  classified  as 
an  isolated  tract,  on  behalf  of  one  adjoining 
landowner  conflicts  with  a  desert  land  ap- 
plication of  another  adjoining  landowner 
and  both  landowners  have  equitable  inter- 
ests in  the  disputed  tract,  it  is  proper  to 
classify  the  land  for  disposition  as  an  iso- 
lated tract  despite  the  ordinary  practice  of 
giving  State  applications  preference. 
state  of  California,  William  21.  Patch,  Los 
Angeles  077628,  07870),  A-26416  (Aug.  6, 
1954) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  school  land 
indemnity  selection,  the  primary  factor  is 
whether  any  Federal  interest  makes  a  neg- 
ative determination  advisable. 

Where  the  selected  land  lies  within  and 
is  a  part  of  a  winter  grazing  range  and  also 
controls  the  water  available  for  livestock 
grazing  on  other  public  land  within  the 
area,  and  allowance  of  the  selection  would 
interfere  with  the  administrative  program 
of  the  grazing  district,  it  is  not  in  the  public 
interest  to  allow  the  State's  application. 
State  of  Utah,  Utah  07331,  07332,  A-26981 
(Nov.  2, 1954) 

The  Secretary  of  the  Interior  is  not  under 
a  mandatory  duty  to  grant  a  State  indem- 


1087 


SCHOOL  LANDS — Continued 

INDEMNITY  SELECTIONS— Continued 
nity  selection  of  land  withdrawn  by  E.O. 
No.  6910  of  Nov.  26,  1934;  but  such  land 
must  first  be  classified  as  suitable  for  dis- 
position by  State  selection,  and  then,  in  the 
discretion  of  the  Secretary,  may  be  so  dis- 
posed of. 

When  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for  pub- 
lic sale  as  an  isolated  tract,  preference  will 
ordinarily  be  given  to  the  State's  selection. 
The  Secretary  of  the  Interior  has  author- 
ity to  insert  a  reservation  to  the  U.S.  and 
the  public  of  a  right-of-way  for  a  road  in  a 
patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included  in 
the  general  withdrawal  of  E.O.  No.  6910. 

Where  the  only  purpose  served  by  a  ten- 
acre  isolated  tract  of  public  land — access 
to  a  National  Forest — and  the  apparent 
principal  object  of  an  adverse  application — 
access  to  the  applicant's  land — can  both  be 
accomplished  by  a  reservation  in  the  patent 
of  a  right-of-way  to  the  U.S.  and  to  the  pub- 
lic, it  is  proper  to  dispose  of  the  tract  by 
State  school  indemnity  selection,  subject  to 
such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land  to 
be  vacant  and  unappropriated  to  the  use 
of  any  private  party  and  where  the  Geo- 
logical Survey  has  reported  the  tract  as 
without  mineral  value,  the  Department  of 
the  Interior  prima  facie  has  authority  to 
dispose  of  the  tract  by  State  school  indem- 
nity selection.  When  an  applicant  for  the 
public  sale  of  the  same  land  as  an  isolated 
tract  protests  this  disposition  on  the  ground 
of  conflict  with  an  unpatented  mining 
claim,  located  subsequently  to  the  classifi- 
cation of  the  tract  as  suitable  for  State 
selection,  such  claimant  has  the  burden  of 
proving  that  her  claim  is  valid  and  subsist- 
ing. Thirty  days  after  notice  will  be  al- 
lowed for  the  claimant  to  initiate  a  contest 
against  the  State  selection.  If  she  fails  to 
do  so,  or  loses  the  contest,  the  State  selec- 
tion may  be  approved. 

Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092Jf89,  A-26959  (Nov. 
15,  1954) 
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Section  36  lands. 

Function  of  Secretary  to  determine 
mineral  or  nonmineral  character  of  lands 
granted  to  State  of  California  under 
school-land  act  of  Mar.  3,  1853,  is  a  specific 
duty,  the  performance  of  which  completes 
his  function  under  that  act. 
Letter  to  Hon.  George  E.  Outlar.d,  House 
of  Rep.,  by  Indritz  (Apr.  23,  1946) 

Unless  land  was,  at  time  of  survey,  with- 
in a  reservation  or  subject  to  valid  claim 
previously  initiated,  or  known  to  be  min- 
eral in  character,  State  of  Calif,  acquired 
its  school  land  as  of  date  of  survey  and 
according  to  the  plat  of  survey. 
H.  S.  Gilmore  (June  20,  1946) 

Application  for  Sodium  Prospecting 
Permit  Rejected. 

Where  an  application  under  the  Min- 
eral Leasing  Act  on  a  school  land  section 
could  not  be  allowed  because  the  lands 
are  withdrawn,  it  is  unnecessary  to  de- 
termine whether,  or  when,  the  State's 
title  attached  to  the  school  land  section. 

An  application  for  withdrawn  lands 
will  not  be  held  in  suspended  status  to 
await  the  lifting  of  the  withdrawal,  but 
will  be  rejected. 

Dorothy  P.  Soeth,  Salt  Lake  City  068486, 
"2V",  A-24408  (Nov.  12,  1946) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State 
of  Calif,  to  private  grantees  without  min- 
eral restriction.  We  assume  that  the  land 
was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25,  1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands 
would  be  subject  to  forfeiture  if  this  res- 
ervation was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter 
include  the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  Therefore, 
if  there  are  no  mining  claims  on  the  land 
initiated  prior  to  Jan.  25,  1927,  and  the 
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land  was  not  on  that  date,  and  continu- 
ously since,  embraced  in  a  valid  reserva- 
tion or  withdrawal  and  if  the  section  in 
question  was  conveyed  to  the  State  prior 
to  the  above-mentioned  date  without  a  res- 
ervation of  minerals  it  would  not  be  con- 
sidered a  violation  of  the  forfeiture  pro- 
vision of  subsec.  (b)  of  the  act  of  Jan.  25, 
1927. 

Effect  of  the  Act  of  Jan.  25,  1927,  Upon 
Title  to  Certain  School  Section  Land  in 
California  (July  28,  1950) 

Prior  to  the  act  of  Jan.  25,  1927,  the 
State  of  Utah  did  not  obtain  title  to  school 
sections  which  were  surveyed  and  known 
to  be  mineral  in  character  at  the  date  of 
the  admission  of  the  State  into  the  Union, 
or  to  school  sections  which  were  later  sur- 
veyed and  known  to  be  mineral  in  char- 
acter upon  the  acceptance  of  the  survey  by 
the  Department. 

The  act  of  Jan.  25,  1927,  vested  in  the 
State,  subject  to  certain  exceptions  and 
conditions,  title  to  those  school  sections 
which,  except  for  their  mineral  character, 
would  have  passed  to  the  State  under  the 
original  grant. 

The  mineral  deposits  in  school  sections 
known  to  be  mineral  in  character,  the  title 
to  which  vested  in  the  State  pursuant  to 
the  act  of  Jan.  25,  1927,  can  only  be  dis- 
posed of  in  accordance  with  the  terms  of 
that  act. 

Title  of  the  State  of  Utah  to  Mineral 
Rights  in  School  Lands,  M-36182  (Sept.  18, 
1953) 

PARTICULAR  STATES 

The  above  filed  a  petition  for  the  exer- 
cise of  supervisory  authority  in  the  mat- 
ter of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
petitioners  lay  claim  as  heirs  of  the  alleged 
original  settler  and  pre-emptor,  their 
grandfather,  Joshua  Bryan.  Petitioners  as- 
sert that  the  disposal  made  of  these  lands 
by  the  Government  was  in  derogation  of 
their  grandfather's  rights  and  they  there- 
fore request  that  suits  be  instituted  to  pro- 
tect their  interests. 
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The  examination  made  shows  that  all 
the  lands  of  the  Bryan  plantation  had  been 
effectively  alienated  by  the  Government  by 
1860  and  that  none  of  them  was  ever  at  any 
time  subject  to  pre-emption  by  Joshua 
Bryan.  The  latter  fact  explains  at  once 
why  no  assertion  of  his  settlement  or  a 
claim  to  it  appears  of  record,  why  Bryan 
had  no  papers  to  exhibit  and  why  on  vari- 
ous occasions  his  reliance  should  have  been  I 
upon  possessory  rights  in  what  perhaps  | 
were  commonly  but  erroneously  regarded 
as  public  lands.  The  Indian  title,  the  lack 
of  surveys,  the  temporary  and  restrictive 
character  of  the  pre-emption  acts,  the  ex- 
emptions of  the  treaty  gift  to  Edwards,  of 
the  State  selections  for  seminaries  a 
schools  and  of  the  railroad  grant,  the  un-  I 
toward  combination  of  all  these  could  not  J 
fail  to  make  defeat  of  Bryan's  settlement  i 
complete.  The  pioneers  of  Joshua  Bryan's  I 
day  were  well  aware  that  danger  and  dis-  I 
appointment  would  often  affect  their  ad-  I 
venture.  Petition  denied  and  Departmental  1 
decision  affirmed. 

Effie  Bryan  Bagley  and  Maud  Bryan  Ford,  I 
"F",  1715517,  A-21497  (May  20,  1943) 

Legal  right  of  children  of  Federal  em-  I 
ployees  who  reside  on  lands  in  Texas,  ,a 
over  which  the  United  States  has  accepted  j| 
jurisdiction,  to  attend  the  State  public  | 
schools. 
Solicitor's  Opinion,  M-33356  (Oct.  5,  1943) 

Relinquishment  of  unsurveyed  school 
sections  and  selection  of  other  lands  by 
the  State  of  Utah  under  act  of  Mar.  1, 
1933,  creating  an  addition  to  the  Navajo 
Indian  Reservation. 
Memorandum  (July  9,  1945) 

Section  36  lands. 

Function  of  Secretary  to  determine  min- 
eral or  nonmineral  character  of  lands 
granted  to  State  of  California  under 
school-land  act  of  Mar.  3,  1853,  is  a  specific 
duty,  the  performance  of  which  completes 
his  function  under  that  act. 
Letter  to  Hon,  George  E.  Outland,  House  of 
Rep.,  oy  Indritz  (Apr.  23,  1946) 
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Unless  land  was,  at  time  of  survey, 
within  a  reservation  or  subject  to  valid 
claim  previously  initiated,  or  known  to  be 
mineral  in  character,  State  of  Calif, 
acquired  its  school  land  as  of  date  of  sur- 
vey and  according  to  the  plat  of  survey. 
H.  S.  Gilmore  (June  20, 1946) 

Sees.  16  and  36  lands  reserved  for  school 
purposes  to  the  State  of  Arizona  remained 
subject  to  a  reclamation  withdrawal  under 
Isec.  3  of  the  act  of  June  17,  1902,  even 
after  survey. 
Arizona,  M-33540  (July  16,  1946) 

Title    to    certain    school    lands   within 
Naval  Oil  Shale  Reserve  No.  2,  Utah. 
Naval  Oil  Shale  Res.  No.  2,  Utah  (Feb.  17, 
1947) 

Departmental  decision  in  this  case,  dated 
Nov.  4, 1946,  followed. 

State  of  Arizona,  Phoenix  081478,  479,  481, 
tfl  F,  A-24404  (Apr.  15,  1947) 

Since  the  rights  of  the  States  to  school 
lands  are  governed  by  New  Mexico  En- 
abling Act  of  June  20, 1910,  the  act  of  June 
21,  1898,  making  grants  to  the  Territory 
cannot,  as  the  State  contends  by  "the  law 
and  the  contract  between  the  U.S.  and  the 
•State  of  New  Mexico,  respecting  sees.  16 
:and  36." 

Since  there  cannot  be  any  rights  of  a 
State  prior  to  its  admission  to  the  Union, 
the  effect  of  sec.  6  of  the  New  Mexico  En- 
abling Act  in  delaying  the  vesting  of  title 
in  the  State  cannot  possibly  be  regarded 
is  retroactive  in  character. 

School  sections  were  not  excepted  from 
the  Sacramento  National  Forest  estab- 
lished by  Presidential  Proclamation  of  Apr. 
24,  1908,  since  the  grant  to  the  Territory 
was  neither  a  "withdrawal"  nor  a  "reserva- 
tion" and  in  any  event,  after  the  State's 
idmission,  Territorial  rights,  as  such, 
::-ould  not  continue  in  force. 
State  of  New  Mexico,  School  lands  2105711 
rF",  A-24400  (June  19,  1947) 

"    The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State 
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of  Calif,  to  private  grantees  without  min- 
eral restriction.  We  assume  that  the  land 
was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25,  1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands  would 
be  subject  to  forfeiture  if  this  reservation 
was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
clude the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  There- 
fore, if  there  are  no  mining  claims  on  the 
land  initiated  prior  to  Jan.  25,  1927,  and 
the  land  was  not  on  that  date,  and  con- 
tinuously since,  embraced  in  a  valid  reser- 
vation or  withdrawal  and  if  the  section  in 
question  was  conveyed  to  the  State  prior 
to  the  above-mentioned  date  without  a  res- 
ervation of  minerals  it  would  not  be  con- 
sidered a  violation  of  the  forfeiture  pro- 
vision of  subsec.  (b)  of  the  act  of  Jan.  25, 
1927. 

Effect  of  the  Act  of  Jan.  25, 1927  Upon  Title 
to  Certain  School  Section  Land  in  Cali- 
fornia (July  28,  1950) 

A  prospective  purchaser  of  a  tract  in- 
cluded in  an  indemnity  selection  by  the 
State  of  Utah  has  no  standing  to  appeal 
from  a  decision  rejecting  the  State's  appli- 
cation for  the  approval  of  its  selection. 

State  of  Utah,  Salt  Lake  065425,  A-25740 
(Aug.  31,  1949) 

Reply  to  a  request  for  clarification  as  to 
the  effect  of  the  act  of  Jan.  25,  1927  (44 
Stat.  1026),  and  particularly  of  the  amend- 
atory act  of  May  2,  1932  (47  Stat.  140; 
43  U.S.C.  870),  upon  the  title  to  certain 
school  section  land  in  California. 

Under  original  grant  of  Mar.  3,  1853 
(10  Stat.  244),  title  to  numbered  sees.  16 
and  36,  nonmineral  in  character,  in  each 
surveyed  township,  passed  to  the  State  in 
fee  simple  and  without  limitation  or  re- 
striction as  to  subsequent  conveyance  by 
the  State.  Under  sec.  1  of  the  act  of  Jan. 
25,  1927    (44  Stat.  1026),  the  grant  was 


269-098—74- 


1090 


SCHOOL  LANDS— Continued 

PARTICULAR  STATES— Continued 
extended  to  embrace  the  numbered  school 
sections  mineral  in  character.  The  addi- 
tional grant  was  subject  to  the  express 
condition  in  subsec.  (b)  requiring  the  State 
in  all  disposals  by  it  of  these  school  lands 
to  make  a  reservation  of  coal  and  other 
minerals. 

Such  minerals  were  subject  to  only  a 
leasing  from  the  State,  the  proceeds  there- 
from to  be  utilized  for  support  of  the 
common  schools;  any  lands  or  minerals 
disposed  of  in  breach  of  this  condition  were 
subject  to  forfeiture  proceedings. 

If  there  are  no  valid  mining  claims  on 
the  land  initiated  prior  to  Jan.  25,  1927, 
and  the  land  was  not  on  that  date  and  con- 
tinuously since  embraced  in  a  valid  reser- 
vation or  withdrawal  and  if  the  mineral 
school  section  in  question  was  conveyed 
by  the  State  to  private  grantees  prior  to 
that  date  without  a  reservation  of  min- 
erals, it  would  not  be  considered  a  viola- 
tion of  the  restrictive  and  forfeiture  pro- 
visions of  subsec.  (b)  of  the  act  of  Jan. 
25,  1927,  as  amended,  supra.  Of  course  this 
does  not  represent  any  attempt  to  deter- 
mine the  State's  rights,  if  any  under  State 
law,  in  mineral  school  lands  conveyed  by 
it  prior  to  the  1927  grant. 
Letter  to  McCutchen,  Thomas,  Matthew, 
Griffiths  and  Greene  sgd.  Director  ( July  28, 
1950) 

Where  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
make  a  desert  land  entry  on  the  same  land, 
preference  will  ordinarily  be  given  to  the 
State's  selection. 

The  filing  of  an  application  by  a  State 
for  an  indemnity  selection  does  not  oper- 
ate to  segregate  the  land  prior  to  a  classi- 
fication of  the  land  as  suitable  for  such 
selection. 

State  of  California,  William  Martin  Patch, 
Los  Angeles  077628,  078704,  A-26416  (Nov. 
12, 1952) 

Lands  which,  before  the  admission  of 
Arizona  to  Statehood,  were  included  with- 
in reclamation  withdrawals  made  pursuant 
to  the  act  of  June  17,  1902,  were  appro- 
priated and  reserved  under  the  authority 
of  an  act  of  Congress,  and  so  excepted  from 
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the  grant  of  school  lands  made  by  the  State 
by  sec.  24  of  the  Enabling  Act  of  June  20, 
1910;  and  where  such  land  continues  to 
be  withdrawn,  it  is  not  subject  to  patent 
under  the  act  of  June  21,  1934. 
State  of  Arizona,  Appellant,  Mutual  Citrus 
Products  Co.,  Intervenor.  Arizona  03906, 
A-26767  (Sept.  14,  1953) 

The  acquisition  from  a  State  by  an  em- 
ployee of  the  Bureau  of  Land  Management 
of  public  land  selected  by  the  State  for  his 
benefit  is  prohibited  by  sec.  452,  R.S.  and 
43  CFR  7.3,  even  though  the  State  filed  its 
application  to  select  the  land  before  he  be- 
came an  employee  of  the  Bureau  and  the 
employee  has  not  participated  in  the  con- 
sideration of  the  application  by  the  Bureau. 
Acquisition  by  an  Employee  of  the  Bureau 
of  Land  Management  From  a  Statr  of 
Public  Land  Selected  by  the  State,  M-36176 
(Oct.  2,1953) 

Where  land  in  a  sec.  36  in  Alaska  was 
reserved  for  national  forest  purposes  prior 
to  its  survey,  the  reservation  made  by  the 
act  of  Mar.  4,  1915  (38  Stat.  1214;  48 
U.S.C.  353,  did  not  attach  to  the  land  upon 
its  subsequent  restoration,  after  survey 
and  a  subsequent  withdrawal  made  prior 
to  the  act  of  Mar.  5,  1952  (66  Stat.  14), 
amending  the  act  of  Mar.  4,  1915,  supra, 
bars  its  reservation  under  the  provisions 
of  that  act  so  long  as  that  withdrawal 
continues  in  force. 

Effect  of  a  Reservation  of  Land  Upon  the 
Grant  of  Mar.  4, 1915,  of  Certain  Numbered 
Sections  in  Place  to  the  Territory  of  Alaska 
for  School  Purposes  (Aug.  26, 1954) 

The  jurisdiction  of  the  State  of  Minne- 
sota to  enforce  its  compulsory  school 
attendance  laws  on  the  Red  Lake  Indian 
Reservation  under  the  act  of  Aug.  4,  1946 
(60  Stat.  962). 

Repeals  by  implication  are  not  favored, 
and  the  act  of  Aug.  4,  1946,  supra,  was  not 
revealed  by  the  act  of  Aug.  15,  1953  (67 
Stat.  588),  conferring  on  the  State  of  Min- 
nesota civil  and  criminal  jurisdiction  over 
Indian  country  within  the  State  except 
over  the  Red  Lake  Indian  Reservation. 
Solicitors'  Opinion,  M-36231  (Oct.  4,  1954) 
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The   Secretary   of   the   Interior   is   not 
under  a  mandatory  duty  to  grant  a  State 
indemnity  selection  of  land  withdrawn  by 

1  E.O.  No.  6910  of  Nov.  26,  1934;  but  such 
land  must  first  be  classified  as  suitable  for 
disposition  by  State  selection,  and  then, 

!  in  the  discretion  of  the  Secretary,  may  be 
so  disposed  of. 
When  a  State  seeks  to  obtain  a  tract  of 

.  public  land  as  an  indemnity  school  land 
selection,   and  a  private  person  seeks  to 

I  have  the  tract  ordered  into  market  for 
public  sale  as  an  isolated  tract,  preference 

.  will   ordinarily   be   given   to   the    State's 

(  selection. 

The  Secretary  of  the  Interior  has  author- 
ity to  insert  a  reservation  to  the  U.S.  and 
the  public  of  a  right-of-way  for  a  road  in 
a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included  in 
the  general  withdrawal  of  E.O.  No.  6910. 
Where  the  only  purpose  served  by  a  ten- 

i  acre  isolated  tract  of  public  land — access  to 
a  National  Forest — and  the  apparent  prin- 

'■  cipal  object  of  an  adverse  application — 
access  to  the  applicant's  land — can  both  be 

1  accomplished  by  a  reservation  in  the  patent 
of  a  right-of-way  to  the  U.S.  and  to  the 
public,  it  is  proper  to  dispose  of  the  tract 

.  by  State  school  indemnity  selection,  subject 

■  to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 

|  Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the 
use  of  any  private  party  and  where  the 
Geological  Survey  has  reported  the  tract 
as  without  mineral  value,  the  Department 
of  the  Interior  prima  facie  has  authority 
to  dispose   of  the  tract  by   State  school 

1  indemnity  selection.  When  an  applicant  for 

1  the  public  sale  of  the  same  land  as  an 
isolated  tract  protests  this  disposition  on 
the  ground  of  conflict  with  an  unpatented 
mining  claim,  located  subsequently  to  the 

1  classification  of  the  tract  as  suitable  for 
State  selection,  such  claimant  has  the 
burden  of  proving  that  her  claim  is  valid 
and  subsisting.  Thirty  days  after  notice 
will  be  allowed  for  the  claimant  to  initiate 
a  contest  against  the  State  selection.  If  she 
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fails  to  do  so,  or  loses  the  contest,   the 
State  selection  may  be  approved. 
Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092^89,  A-26959  (Nov. 
15,  1954) 

SCRIP 

(See  also,    Soldiers'   Additional   Home- 
steads) 

GENERALLY 

Appeal  from  the  General  Land  Office. 
Indemnity  application  rejected. 

The  decision  of  the  Land  Office  is  af- 
firmed, but  without  prejudice  to  an  appli- 
cation by  the  State  of  Arizona  for  selection 
of  land  in  the  township  which  would  not 
interfere  with  the  compact  pattern  of  Fed- 
eral ownership. 

State  of  Arizona,  Phoenix  081060,  A-24325 
(Dec.  17,  1946) 

Appeals  from  decisions  of  the  Acting 
Director  and  Assistant  Director,  respec- 
tively, of  the  Bur.  of  Land  Management 
rejecting  applications  to  select,  under 
various  types  of  land  scrip,  areas  of  sub- 
merged lands  along  the  coast  of  Louisiana, 
Texas,  and  California. 

Kenneth  D.  McMillan,  et  a,l.,  BLM  022310, 
etc.,  A-26383  (Aug.  12,  1952) 

A  decision  of  the  Bur.  of  Land  Manage- 
ment rejecting  an  application  for  entry 
under  the  Desert  Land  Law  will  be  re- 
versed on  timely  appeal  when  the  reasons 
for  the  rejection  have  ceased  to  exist. 

A  protest  against  a  proposed  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act,  which  indicates  that  passage  of  the 
selected  lands  into  the  applicant's  owner- 
ship might  disrupt  conservation  practice, 
should  not  be  dismissed  upon  the  basis  of 
a  bare  conclusion  in  a  field  report,  un- 
substantiated by  evidence,  that  allowance 
of  the  exchange  would  not  affect  the  local 
economy. 

Andrew    F.   Anderson,    et    ah,    Blackfoot 
055295,  055332,  A-26279  (Feb.  13,  1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Associate 
Director  of  the  Bur.  of  Land  Management 
will  be  dismissed  where  notice  of  the  ap- 
peal is  not  filed  within  30  days  from  service 
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upon  the  appellant  of  the  decision  from 
which  the  appeal  is  taken. 

A  decision  of  the  Associate  Director  of 
the  Bur.  of  Land  Management  rejecting 
scrip  applications  for  coastal  lands  in 
Calif,  will  not  be  disturbed  when  it  is  in 
accord  with  prior  departmental  decisions 
and  nothing  is  shown  by  the  appellant  to 
warrant  a  change  in  the  proper  decisions. 
C.  Andrew  Petas,  et  al,  Los  Angeles  096534, 
etc.,  A-26789  (July  28, 1954) 

SPECIAL  TYPES  OF  SCRIP 

Motion  for  exercise  of  supervisory  au- 
thority. Valentine  scrip  application  re- 
jected. 

Application  to  locate  Valentine  scrip  re- 
jected where  land  appropriated  by  E.O. 
No.  6910  and  determined  not  to  be  properly 
classifiable  as  suitable  for  scrip  acquisition. 

In  classifying  lands  under  sec.  7  of  the 
Taylor  Grazing  Act,  the  Secretary  may 
consider  broad  factors  of  public  interest 
and  policy. 

J.   C.   Aldrich,   Los   Angeles   055730   "K", 
A-24041  (Feb.  26, 1947) 

Motions  for  rehearing  Valentine  scrip 
applications  rejected.  Motion  denied. 

Applications  to  locate  Valentine  scrip  re- 
jected where  lands  appropriated  by  E.O. 
No.  6910  and  are  determined  to  be  not 
properly  classifiable  as  unsuitable  for  scrip 
applications. 

Agricultural  Surface  Entry  Act  of  July 
17,  1914,  *  *  *  is  limited  in  application  by 
the  act  of  Mar.  4,  1933,  *  *  *  to  lands  the 
disposal  of  surface  title  to  which  will  not 
unreasonably  interfere  with  the  develop- 
ment of  minerals  in  the  land. 
M.  N.  Young,  et  al.,  Los  Angeles  053600, 
et  al.,  A-24329-30  (Feb.  26,  1947) 

Wyandotte,  Porterfield,  and  Valentine 
scrip  applications  were  properly  rejected 
on  ground  that  land  sought  should  not 
be  classified  as  proper  for  scrip  acquisi- 
tion where  such  land  consists  of  harbor 
frontage,  is  largely  within  a  city,  and  pos- 
sesses undoubted  industrial,  recreational, 
and  residential  value. 

Florence  A.  Richardson,  Long  Beach  Land 
Co.,  Seaside  Land  Co.,  Vista  Land  Co.,  Los 
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Angeles     062261-69,     inclusive,     A-24460 
(Apr.  23, 1947) 

Applications  to  locate  Valentine  scrip 
rejected  where  lands  appropriated  by  E.O. 
No.  6919  and  are  determined  to  be  not 
properly  classifiable  as  suitable  for  scrip 
location.  Agricultural  Surface  Entry  Act 
of  July  17,  1914  (38  Stat.  509,  30  U.S.C. 
121-123),  is  limited  in  application  by  the 
act  of  Mar.  4, 1933  (47  Stat.  1570,  30  U.S.C. 
124),  to  lands  the  disposal  of  surface 
title  to  which  will  not  unreasonably  in- 
terfere with  the  development  of  minerals 
in  the  land. 

Henry  H.   Wheeler,  Los  Angeles   060122, 
123,  124,  125  "N",  A-24339  (June  3,  1947) 

Motion  for  rehearing  Valentine  scrip 
application  rejected. 

Vista  Land  Company,  Los  Angeles  062269 
"K",  A-24460  (June  17,  1947) 

Application  to  locate  Valentine  scrip  on 
certain  lands  in  Calif,  rejected  by  Bur.  of 
Land  Management.  The  Department  af- 
firmed this  rejection  in  a  decision  of 
Apr.  23,  1947,  and  on  June  17,  1947,  denied 
the   applicant's  motion  for  rehearing. 

Motion  for  the  exercise  of  supervisory 
power  has  been  filed.  As  the  motion  pre- 
sents no  new  facts  or  points  of  law  rele- 
vant to  this  proceeding  which  were  not 
considered  and  answered  in  the  Depart- 
ment's decision  of  Apr.  23,  1947,  the  motion 
is  denied. 

Vista  Land  Company,  Los  Angeles  062269 
"K",  A-24460  (Oct.  24,  1947) 

Bur.  of  Land  Management  rejected  the 
applications  to  locate  Valentine  scrip  on 
certain  lands  in  Calif.  Rejection  was  ap- 
proved by  the  Department  on  Mar.  25, 
1946.  Motions  have  been  filed.  As  motions 
present  no  new  facts  or  points  of  law 
relevant  to  these  proceedings  which  were 
not  considered  and  answered  in  the  de- 
partmental decisions  of  Feb.  25,  1946,  the 
motions  were  denied. 
M.  N.  Young,  Valentine  Land  Company, 
Bay  View  Land  Company,  Los  Angeles 
053600,  01,  02,  03,  0k,  053669,  054819,  20, 
054939,  40,  056291,  056414,  15,  056484, 
060126,  A-24329,  30,  34,  35  (Oct.  28,  1947) 
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Applications  for  Valentine  scrip  on  cer- 
tain lands  rejected  by  Bur.  of  Land 
Management. 

The  Bureau  did  not  pass  upon  whether 
the  lands  sought  were  lands  owned  by  the 
U.S.,  or  whether  the  applicants  were  quali- 
fied to  make  the  applications,  or  whether 
the  lands  could  be  selected  under  the  par- 
ticular scrip  used.  Assuming  an  affirma- 
tive answer  to  these  questions  in  favor  of 
the  applicants,  the  Bureau  rejected  their 
applications  on  the  ground  that  it  would 
not  be  in  the  public  interest  to  classify  the 
lands  sought  as  being  proper  for  scrip  ac- 
quisition. 

By  E.O.  No.  6919,  all  vacant,  unreserved, 
and  unappropriated  public  lands  in  Calif, 
and  other  States  were  withdrawn  from 
settlement,  location,  sale  or  entry  and  re- 
served for  classification.  These  lands, 
therefore,  were  not  subject  to  scrip  lo- 
cation until  Congress  amended  sec.  7  of 
the  Taylor  Grazing  Act. 
Pacific  View  Land  Co.,  Balboa  Develop- 
ment Co.,  Los  Angeles  064373,  064374  "K", 
A-24620-21  (Oct.  28,  1947) 

Application  to  locate  Valentine  scrip  re- 
jected by  Bur.  of  Land  Management  in  a 
decision  approved  by  Assistant  Secretary 
on  June  2,  1947.  Decision  was  based  upon 
the  ground  that  disposition  of  the  tract 
to  the  applicant  with  a  reservation  of  the 
mineral  rights  to  the  U.S.  would  be  incon- 
sistent with  the  provisions  of  the  act  of 
Mar.  4,  1933.  In  view  of  this  the  decision 
did  not  consider  whether  the  land  might 
otherwise  be  properly  classified  for  dispo- 
sition on  scrip  application. 

Valentine  scrip  is  applicable  only  to  lands 
which  are,  among  other  things,  "not  min- 
eral." 

With  respect  to  the  mineral  quality  of 
the  land,  applicant  has  filed  its  affidavit 
for  selection  of  location  which  states 
"*  *  *  affiant  is  informed  and  believes  and 
so  states  that  there  are  deposits  of  nitrate, 
potash,  borate  or  similar  deposits  of  min- 
eral character  *  *  *."  Since  the  land  is 
rich  in  minerals  subject  to  leasing  under 
the  Mineral  Leasing  Act,  and  since  the 
Mineral  Leasing  Act  provides  an  orderly 
scheme  for  the  extraction  of  minerals  un- 
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der  procedures  which  safeguard  the  public 
interest  in  the  fruitful  exploitation  of  this 
natural  wealth,  it  is  not  appropriate  to 
classify  this  tract  for  disposal  under  any 
land  law  which  would  enable  one  not  the 
mineral  lessee  to  interfere  with  or  impede 
the  extraction  of  minerals. 
Muroc  Land  Company,  Los  Angeles  060530 
"K",  A-24680  (Nov.  18,  1947) 

Gerard  scrip  application  rejected. 
El     Mirador    Hotel     Company     of    Palm 
Springs,  Los  Angeles  069056  "LD",  A-25287 
(Apr.  22, 1948) 

An  application  to  locate  Valentine  scrip 
will  be  rejected  where  the  land  applied  for 
has  been  patented  by  the  U.S. 

A  patent  of  public  land  shown  by  the  plat 
of  survey  to  border  on  water  conveys  the 
land  down  to  the  water  line  and  not  to  the 
meander  line  of  the  survey,  unless  there 
has  been  fraud  in  the  making  of  the  survey 
or  such  gross  error  as  to  constitute  fraud. 
Newport  Land  Company,  Los  Angeles 
073H7,  A-25630  (June  28, 1949) 

Where  an  application  to  locate  land 
under  Valentine  scrip  was  finally  denied 
upon  the  basis  of  thorough  consideration,  a 
subsequent  petition,  filed  years  later,  to 
reinstate  the  application  will  not  be 
allowed. 

Seaside  Land  Company,  Los  Angeles 
062264,  062265,  062266,  062267,  062268, 
A-25970  (Dec.  29, 1950) 

Plaintiff  exchanged  his  Special  Certifi- 
cate for  16  special  certificates  in  1880. 
There  was  no  settled  mineral  policy  until 
1866. 

The  plaintiff  is  estopped  from  claiming 
the  contrary. 

West  Coast  Exploration  Co.,  a  corporation 
v.  Secretary  of  the  Interior  (June  7,  1951) 

Unsurveyed  land  is  not  subject  to  loca- 
tion with  McKee  scrip. 

McKee,  Porterfield,  and  Gerard  scrip 
cannot  be  located  on  submerged  coastal 
lands  lying  seaward  of  the  line  of  mean 
low  tide  and  outside  of  inland  waters. 
Santa  Baroara  Rodeo  Company,  Los  An- 
geles 091557,  A-26437  (Oct.  30,  1952) 
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The  Oil  Exploration  Company  filed  an 
application  to  locate  McKee  Scrip  Certifi- 
cate No.  3-d  for  40  acres  described  as  lying 
"between  the  boundary  of  the  patented 
area  in  the  Township  in  which  said  lands 
are  situated  and  the  mean  high  tide  line  of 
the  Pacific  Ocean."  The  patented  area 
mentioned  above  is  described  in  the  Sur- 
veyor General's  certificate  as  going  to  the 
ordinary  high  water  mark  which  is  consid- 
ered to  be  synonymous  with  "the  mean 
high  tide  line." 

Therefore,  there  is  no  land  between  the 
patented  area  and  the  mean  high  tide  line 
of  the  Pacific  Ocean. 

Oil   Exploration    Company,    Los    Angeles 
095733  (Jan.  17, 1953) 

Certificate  3-b  was  issued  under  the  act 
of  Mar.  1, 1889,  and  is  still  outstanding. 

Under  sec.  7  of  the  Taylor  Grazing  Act, 
the  Congress  ratified  the  withdrawal  of  all 
public  lands  in  most  States  for  classifica- 
tion. The  Secretary  may  determine  that 
the  land  may  be  acquired  by  scrip. 

Scrip  cannot  be  used  to  acquire  sub- 
merged lands. 

A  McKee  scrip  certificate  has  a  limited 
practical  value. 

McKee  Scrip  Certificate  No.  3-d  (Mar.  13, 
1953) 

Porterfield  Scrip. 

The  rejection  of  an  application  to  locate 
Porterfield  scrip  on  the  Little  Placer  Claim 
is  proper  in  view  of  the  decision  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  the  case  of  West 
Coast  Exploration  Co.  v.  McKay, 
Bedford  Wilshire  Company,  Los  Angeles 
087008,  A-26736  (July  12,  1954) 

Gerard  scrip  can  be  located  only  on  pub- 
lic land  which  is  subject  to  private  entry. 

Gerard  scrip  cannot  be  located  on  min- 
eral land  in  Calif,  and  possibly  not  on  min- 
eral lands  in  some  other  States. 

Land  sought  to  be  located  upon  is  not 
open  to  location  unless  classified  by  the 
Secretary  as  suitable  for  scrip  location. 
Memorandum  (July  27,  1954) 
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Legal  objection  to  adopting  the  conclu- 
sion that  the  land  involved  in  the  conflict- 
ing isolated  tract  applications  of  Archie 
Sanford  and  Oscar  T.  Annis  should  not  be 
sold.  Memorandum  for  the  Assistant  Sec- 
retary by  Price,  sgd.  by  Gardner. 
Archie  Sanford  and  Oscar  T.  Annis,  Chey- 
enne 06U57  (066/t31),  A-23448  (July  15, 
1943) 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938)— Effect  on  rules  for  measure  of 
damages  in  trespass  on  United  States  prop- 
erty in  the  absence  of  Federal  Legislation. 
Solicitor's  Opinion,  M-33575  (May  11, 
1944) 

Authority  of  the  Secretary  to  authorize 
the  National  Capital  Parks  to  dispose  of 
fish  to  the  public  for  25^  a  pair,  if  the 
arrangement  meets  with  the  approval  of 
the  Fish  and  Wildlife  Service. 
Memorandum  (July  11,  1944) 

Right  of  the  U.S.  in  invention  made  by 
employee  of  the  Interior  Department. 
Foster  Fraas,  M-33881  (Jan.  6, 1945) 

Jurisdiction  of  the  Federal  Power  Comin. 
and  the  Interior  Dept.  with  Respect  to| 
Natural  Gas. 

Solicitor's    Opinion,    M-33929     (Jan.    : 
1945) 

Will  it  be  necessary  to  obtain  Congres- 
sional authority  to  issue  a  new  license  oi 
permit  for  right-of-way  in  1947  if  it  is  d€ 
sired  to  do  so? 

Will  the  Federal  Power  Commission  hav* 

jurisdiction  over  a  license  to  operate  thtj  rj 

system  after  1947,  or  will  it  be  purely  &  i: 

matter  for  the  Secretary  ? 

k 
License  Issued  by  Federal  Power  Commis\  > 

sion  to  W.  M.  Davidson  (Mar.  29,  1945)     j 

Regulatory  Authority   of   Civil    Servic<(  ife') 

Commission  re  Overtime  Compensation.   J 

Solicitor's    Opinion,    M-33979     (Apr.    18j  *fc 

1945)  I   ; 

I   ,. 
The  effect  upon  the   right  to  locate  i  ,„ 

mining  claim  of  a  classification  of  foresi 


lands  for  recreation  and  scenic  uses. 
Memorandum  2029775  "L"  (Apr.  27, 1945) 
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Offset  of  Employee  Allowances  Against 
Non-Federal  Embezzlement. 
Solicitor's  Opinion,  M-34057  (May  3, 1945) 

Whether  sec.  13  of  the  Taylor  Grazing 
Act  was  intended  to  authorize  only  minor 
boundary  adjustments. 

Whether  the  proposed  order  would  ex- 
ceed the  limitation  on  the  total  area  of 
grazing  districts. 

Whether  there  is  authority  in  the  act 
for   the   transfer   of   the  funds   and   per- 
sonnel. 
Solicitor's  Opinion,  M-34015  (May  8,  1945) 

Recommendations  made  by  the  U.S.  At- 
torney at  Billings,  Montana,  that  appro- 
priate legislation  be  enacted,  and  regula- 
tions be  promulgated,  for  the  management 
of  buffalo  on  Indian  Reservations  and 
other  Government-owned  lands. 
Memorandum  (May  16,  1945) 

Authority  of  the  Secretary  of  the  In- 
terior to  Approve  an  Assignment  of  an 
Agreement  for  the  Purchase  of  Government 
Royalty  Crude  Oil — in  view  of  the  Provi- 
sions of  sec.  3737,  R.S. 
Memorandum  (May  21,  1945) 

Appointments  to  National  Indian  Insti- 
tute. 

National  Indian  Institute — Nature  and 
Scope  of   Operations — Appointments  to — 
Voluntary  Service. 
Memorandum  (May  30,  1945) 

Oil  and  gas  lease  application  rejected  in 
part.  Appeal  from  the  General  Land  Office. 
W.  E.  Rennie,  SLC  064072  "N",  A-24086 
(July  3,  1945) 

Emergency   Refugee   Shelter,   Fort   On- 
tario, Oswego,  New  York. 
Solicitor's    Opinion,    M-34138     (July    12, 
1945) 

Claims    of   natives    of   Hydaburg,    Kla- 
jjj  wock  and  Kake  to  exclusive  possession  of 
[lands  aboriginally  occupied   are  rejected 
as   to   approximately   92   percent   of   the 
ite  h  areas  claimed,  and  upheld  as  to  the  re- 
nresttmaining  8  percent,  adjacent  to  native  vil- 
lages. 
)45)  Solicitor's  Summary  (July  27,  1945) 
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Duty  of  Secretary  of  the  Interior  to 
Issue  Certificates  of  Competency  to  En- 
rolled Members  of  the  Osage  Tribe  of  In- 
dians of  Less  Than  One-half  Osage  Indian 
Blood. 
Memorandum  (Aug.  1,  1945) 

Federal  Employees — Retired  Commis- 
sioned Officers — Eligibility  of  Civilian  Em- 
ployment— Dual  Compensation  Statutes — 
Economy  Act  Provisions. 
Solicitor's  Opinion,  M-34126  (Aug.  2, 
1945) 

There  is  legal  sanction  for  concluding  an 
agreement  between  Department  and  Na- 
tional Resources  Commission  of  China 
under  which  Department  agrees  to  furnish 
the  Commission  with  engineering  informa- 
tion to  be  utilized  in  construction  and  rec- 
lamation project  in  China. 
Yangtze  Basin,  China  (Memorandum) 
(Sept.  8, 1945) 

Status  of  Remnant  Lands  of  the  Kiowa, 
Comanche,  and  Apache  Reservations  Under 
the  Taylor  Grazing  Act. 
Solicitor's  Opinion,  M-33936  (Oct.  9,  1945) 

Minimum  Revenue  Requirements  for 
Columbia  Basin  (Grand  Coulee)  Project. 
Solicitor's  Opinion,  M-33473  (Supp.) 
(Sept.  10,  1945) 

Issuance  of  Certificates  of  Competency 
to  Non-Indians. 
Memorandum  (Sept.  20,  1945) 

Small  tract  of  restricted   Indian   land 
situated  in  Garland  County,  Arkansas,  be 
sold  under  the  supervision  of  the  Depart- 
ment. 
Memorandum  (Oct.  11,  1945) 

Oil  and  gas  lease  application  rejected. 
Appeal  from  the  General  Land  Office. 
Leo  Calder,  Salt  Lake  06J,657  "N",  A-24035 
(Nov.  5,  1945) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34050  (Nov.  8, 1945) 

Increased    Payments    to    Drilling    Con- 
tractors. 
Memorandum  (Nov.  15,  1945) 
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Delegation  of  Authority  From  the  Sec- 
retary to  the  Chief  Clerk  of  the  Depart- 
ment. 

Solicitor's    Opinion,    M-34239     (Dec.    12, 
1945) 

No  legal  liability  rests  upon  the  In- 
terior Department  in  connection  with  ex- 
ecution of  so-called  Lanham  Act  contracts. 
Board  of  Commissioners  (Letter)  District 
of  Columbia  (Dec.  18, 1945) 

Indian  Reservation  exchange  application 
rejected.  Appeal  from  General  Land  Office. 
La  Oza  Livestock  Co.,  Phoenix  080675,  A- 
23824  (Dec.  18,  1945) 

Requiring    payment    of    rental.    Appeal 
from  the  General  Land  Office. 
Robert  D.  Fox,  Santa  Fe  075584  "N",  A- 
24161  (Feb.  6,  1946) 

Proposal  by  the  Army  Engineers  to  con- 
struct a  pipeline  and  power  transmission 
line  across  the  Otowi  section  of  Bandelier 
National  Monument. 

The  matter  should  be  determined  by  the 
Secretary.  Application  and  maps  should  be 
transmitted  to  the  Secretary  of  the  Interior 
through  the  Secretary  of  War. 
Memorandum  (Mar.  28,  1946) 

Use  of  Government  property  by  County 
High  School  Board. 

Issuance  of  a  revocable  license  to  a  Coun- 
ty High  School  Board  authorizing  use  of 
Government-owned  unoccupied  houses  and 
necessary  garage  space  on  a  day-to-day 
basis  is  not  an  alienation  of  the  title,  own- 
ership, or  control  of  the  property. 
Memorandum  (Apr.  5,  1946) 

Persons  protesting  forest  exchange  not 
entitled  to  oral  hearing  before  the  Commis- 
sioner. 

Neither  Forest  Service  nor  applicant  in 
forest  exchange  case  need  submit  evidence 
to  protestant  as  to  the  public  interest. 

Value  determination  of  timber  by  Secre- 
tary of  Agriculture  in  a  forest  exchange 
is  binding  upon  the  Department  of  the  In- 
terior. 

The  County  will  lose  some  revenue,  a 
forest  exchange  which  will  increase  em- 
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ployment,  contribute  toward  community 
stability,  and  will  extend  forestry  prac- 
tices to  privately  owned  timberlands,  held 
to  be  in  the  public  interest. 
Wallowa  Timber  Company,  Morrow  Coun- 
ty, Oreg.,  Protestant,  A-24234  (Apr.  17, 
1946) 

There  is  no  legal  objection  to  publication 
outside  office  hours  of  a  professional  place 
name  journal  by  employees  of  Geography, 
Board  on  Geographical  Names,  provided 
that  such  employees  obtain  approval  by  the 
Secretary  prior  to  launching  the  publica- 
tion. 

Private  Business  Activities  of  Government 
Employees,  M-34422    (Apr.  22,  1946) 

The  office  of  Secretary  of  the  Interior 
is  a  continuing  one.  The  incumbents  change 
but  the  office  continues.  Rulings  of  previous 
incumbents  should  not  be  disturbed  except 
where  it  is  shown  that  a  real  injustice  has 
been  done.  See  Parcher  v.  Gillen,  26  L.D. 
34,  42. 

Letter  to  Sen.  Murdoch  1774513  "N"  (May 
15,  1946) 

Change  in  official  station  of  civilian  of- 
ficer of  Department  under  certain  condi-' 
tions  may  be  regarded  as  transfer  entitling 
officer  to  payment  of  travel  expenses. 
Change  from  a  Secretarial  appointment  to 
a  Presidential  appointment  does  not  affect 
applicability  of  the  statute. 
Memorandum  (May  22,  1946) 

Secretary  of  the  Interior  has  authority 
to  determine  the  validity  of  titles  to  real 
property  acquired  for  reclamation  projects. 
Sec.  355,  R.S.,  has  been  so  construed  by 
the  Attorney  General  and  his  construct! 
has  been  adopted  by  Congress. 
Solicitor's  Opinion,  M-34556  (June  28 
1946) 

Whether  the  Surplus  Property  Act  ol 
1944,  as  amended,  or  any  other  statute  pro- 
hibits a  Delegate  to  Congress  from  par 
ticipating  in  the  purchase,  lease,  or  use  ol 
surplus  real  or  personal  property. 

Held:  Under  present  regulations  of  th< 
War  Assets  Administration  and  this  office 
a  Delegate  to  Congress  is  prohibited  fron 
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!    leasing,  using,  or  purchasing  such  property 

I  at  a  sale  held  by  this  office. 
Memorandum  (July  8,  1946) 

There  is  legally  authorized  the  utiliza- 
tion of  funds  from  the  appropriation 
"Emergency  Fund  for  the  President"  (P.L. 
334,  79th  Congress),  for  costs  of  adminis- 
tration of  E.O.  No.  9728  (11  F.R.  5593), 
:   "Authorizing  the  Secretary  of  the  Interior 

I I  to  take  possession  of  and  to  operate  certain 
►  coal  mines,"  notwithstanding  the  provi- 
H  sions  of  sec.  213  of  the  act  of  June  27,  1944 

(58    Stat.    361),    known    as    the    Russell 
Amendment  to  the  Independent  Offices  Ap- 

I  propriation  Act,  1945.  See  90th  Cong.  Rec. 

I  3059,  Mar.  24,  1944. 

'■  Director,    Division    of    Budget    &    Adm. 

'■  Management  (July  23, 1946) 

Are  establishments  operated  on  private 
_  lands  within  Glacier  Park  required  to 
1  secure  State  licenses  to  operate  cocktail 
•  lounge  or  retail  liquor  store? 

The  Secretary  has  authority  to  regulate 
i    sale  of  liquor  on  private  lands  within  a 
national  park  (M-28150). 

The  State  tax  on  liquor  is  in  aid  of 
j  police  power  and  not  merely  regulatory,  so 
.  that  it  is  applicable  to  those  selling  liquor 
\  in  the  Park. 

Sellers  of  liquor  within  the  Park  do  not 

■  have  to  purchase  their  stock  from  State 

I  liquor  stores  as  they  are  not  "licensees." 

Sale  of  Liquor  in  Glacier  National  Park 

|  (July  24,  1946) 

There  is  nothing  in  the  act  of  June  26, 
j 1944,  under  which  suggestions  system  was 
established,  that  would  preclude  Sugges- 
tions Committee  from  considering  for  cash 
awards  the  ideas  of  employees  which  have 
not  been  acted  upon  by  the  Board  of 
Awards  at  the  time  those  employees  left 
the  service  of  the  Department. 
Memorandum  (July  26,  1946) 

Upon  petition  of  permit  holders  of  11 
|  trap  sites  in  Southeastern  Alaska,  the  Sec- 
retary requested  evidence  submitted  to  him 
j  upon  which  he  could  make  determination 
|as  to  which  of  conflicting  permit  holders 
|  was  entitled  to  occupy  each  of  these  sites 
during  1946  fishing  season.  The  parties  in- 
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volved  entered  into  agreement  among  them- 
selves making  it  unnecessary  for  the  Sec- 
retary to  take  action  this  year. 
Klawock  Coop.  Assn.,  Native  Village  of 
Kake,  and  Eydalurg  Coop.  Assn.  v.  Liooy, 
McNeill  &  Liooy,  et  al.  (July  31, 1946) 

Sec.  7,  act  of  June  7,  1939  (53  Stat.  812) , 
which  authorizes  Secretary  of  the  Interior 
to  explore  for  minerals  on  "public  lands" 
permits  such  exploration  in  national  parks 
and  monuments. 
Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

Medical  contracts  can,  of  course,  be  can- 
celed, following  a  hearing,  for  failure  of 
the  contracting  doctor  to  comply  with  the 
terms  of  the  contract.  A  contract  whereby 
the  Director  or  the  Secretary  has  the 
summary  right  to  discontinue  a  doctor's 
services  would  have  the  effect  of  destroy- 
ing his  professional  reputation.  However, 
a  provision  could  be  inserted  which  would 
give  either  the  Director  or  the  Secretary 

(a)  the  right  to  discontinue  the  services 
of  the  doctor  temporarily,  pending  the 
hearing  provided  for  in  the  contract,  and 

(b)  the  right  to  employ  another  physician 
during  this  period. 

Memorandum  (Aug.  20,  1946) 

In  making  leases  and  concession  con- 
tracts, and  issuing  and  enforcing  regula- 
tions, relating  to  recreational  uses  in  the 
Lake  Texoma  Recreational  Area,  Secre- 
tary of  the  Interior  acts  pursuant  to  au- 
thority of  Organic  National  Park  Service 
Act  of  Aug.  25,  1916. 

Lake  Texoma  Recreational  Area,  M-34644 
(Sept.  3,  1946) 

Discussion  of  operations  in  the  parks 
under  medical  contracts,  particularly  Dr. 
Claude  A.  Macdonald's  contract  in  Grand 
Canyon  National  Park.  On  Aug.  1, 1944,  De- 
partment authorized  Macdonald  to  oper- 
ate Grand  Canyon  hospital  under  same 
terms  as  set  forth  in  contract  of  Dr.  Cox, 
whose  contract  was  canceled  because  of 
ill  health.  Subsequent  contracts  with  Mac- 
donald were  authorized  by  letters.  In  cases 
where  contracts  are  extended  by  letter,  con- 
tractor is  required  to  sign  carbon  copy  of 
letter  of  authorization  and  return  it  to  this 
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office  through  the  Supt.  of  the  Park.  Letter 
of  Apr.  3,  1946,  was  never  accepted  by 
Dr.  Macdonald.  Existing  contracts  contain 
no  provision  for  summary  removal  of  phy- 
sicians, although  they  are  applicable  to 
employees  of  contracting  doctors.  It  is 
doubtful  that  physicians  or  surgeons 
would  enter  into  contracts  which  gave  to 
either  the  Director  or  the  Secretary  the 
summary  right  to  discontinue  their  services 
without  a  hearing,  because  such  discon- 
tinuance might  have  the  effect  of  destroy- 
ing their  reputations.  It  is  possible,  how- 
ever, to  insert  a  provision  in  medical  con- 
tracts which  would  give  the  Secretary  the 
right  to  (a)  discontinue  the  services  of 
the  doctor  pending  the  hearing  provided  for 
in  the  contract,  and  (b)  to  employ  another 
doctor  during  this  period. 
Memorandum  (Sept.  5,  1946) 

Discusses  proposed  acquisition  of  the 
J.  N.  Sutton  tract  in  Haywood  County, 
N.C.,  mineral  rights  in  which  are  out- 
standing in  the  Love  heirs.  The  act  of 
May  22,  1926,  provides  for  establishment 
of  Great  Smoky  Mountains  National  Park 
when  title  has  been  vested  in  U.S.  in  fee 
simple.  The  requirement  of  fee  simple  title 
has  not  been  changed  with  exception  that 
Secretary  of  Interior  is  authorized  to  ac- 
cept title  subject  to  life  leases  and  to 
reservations  of  rights-of-way  and  ease- 
ments. Therefore,  acceptance  of  title  with 
mineral  rights  outstanding  would  not  be 
authorized.  Suggests  that  North  Carolina 
Park  Commission  donate  sufficient  funds  to 
Service  to  enable  it  to  acquire  fee  simple 
title  to  land  through  condemnation  pro- 
ceedings in  Federal  Court. 
Memorandum  (Sept.  9,  1946) 

Grazing  privileges  in  Utah  Grazing  Dis- 
trict No.  9.  Permit  held  for  cancellation 
in  part. 
Art  L.  Murry,  A-24259  (Sept.  11, 1946) 

Discusses  the  question  of  proposed  policy 
on  subject  of  recently  enacted  stockpiling 
legislation.  Quotes  material  from  Opinion 
approved  by  Assistant  Secretary  Davidson, 
Aug.  5,  to  the  effect  that  there  is  not  any 
hard  and  fast  rule  to  be  laid  down,  that 
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the  stockpiling  is  a  matter  entrusted  to 

the    discretion    of    the    Secretary    of    the 

Interior. 

Memorandum  (Sept.  11,  1946) 

There  is  no  authority  in  law  for  adopt- 
ing a  variable  price  scale  covering  tech- 
nical information  by  the  Bureau  of  Rec- 
lamation to  the  public  or  to  foreign  gov- 
ernments which  is  adjusted  to  the  finan- 
cial condition  of  the  purchaser. 
Memorandum  (Sept.  12, 1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature  on 
anti-strike  affidavit,  prescribed  by  depart- 
mental regulation,  does  not  nullify  effect  of 
affidavit  and  does  not  preclude  payment  of 
employee's  salary  from  funds  appropriated 
by  act. 
Alaska  Railroad,  M-34704  (Sept.  30.  1946) 

Question  whether  Board  on  Geographical 
Names  is  dependent  upon  its  own  legisla- 
tive authority  or  whether  it  may  be  con- 
sidered as  a  "constituent  unit"  of  Office  of 
the  Secretary. 
Graphical  Names,  M-34701,  (Oct.  2,  1946) 

Orthopedic  Space  in  Sitka  Hospital, 
Alaska. 

In  the  absence  of  specific  legislative  au- 
thority there  is  no  power  in  the  head  of  an 
executive  department  to  dispose  of  Govt, 
property  by  alienating  the  title,  ownership, 
or  control  thereof. 

Solicitor's    Opinion,    M-34711     (Oct.    1 
1946) 

Monthly  Reports  Relating  to  the  Condi 
tion  of  Business. 

Solicitor's    Opinion,    M-34712     (Oct.    1 
1946) 

The  Federal  Tort  Claims  Act  was  ap 
proved  Aug.  2,  1946.  It  covers  death  or  in 
jury  to  persons  and  damage  to  property.  It 
places  the  U.S.  in  virtually  the  sam< 
legal  position  as  private  employer  whos< 
employee  has  caused  damage  to  a  thin 
party. 

Field  Investigations  of  Accidents  (Oct.  21 
1946) 
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Authority  of  Administrator  of  Puerto 
Rico  Reconstruction  Administration  over 
reclassification  of  position  of  General 
Counsel. 

The  revocation  by  the  Secretary  of  a 

personnel  action  by  the  Admr.  of  the  Puerto 

Rico  Reconstruction  Admin.,  changing  the 

salary  of  the  General  Counsel,  is  not  ret- 

'     roactive  in  effect. 

Memorandum  Opinion  (Nov.  4,  1946) 

Claim  of  Lt.  Col.  Joseph  W.  Walton  for 
refund  of  $320  rental  paid  in  connection 

i     with  his  oil  and  gas  lease. 

Lt.  Col  Joseph  W.  Walton,  Phoenix  07S873, 
Letter  to   Comptroller  General,   M-34643 

:     (Nov.  7, 1946) 

Secretary  may  not  delegate  the  author- 
ity to  determine  the  royalty  to  be  paid  by 
the  owners  of  private  lands  upon  which 

i    investigations  of  coal  deposits  are  made. 

:    Solicitor's    Opinion,    M-34740     (Nov.    18, 

:    1946) 

1        Effect  of  limitation  on  appropriation  for 
:    construction  of  Garrison  Dam,  N.  Dak. 
Selection  of  lieu  lands  for  Indians — Di- 
rection to  Secretary  of  War  and  Secretary 
of  Interior  to  consummate  agreement  by 
1    Jan.  1,  1947  (P.L.  347,  79th  Congress). 
Solicitor's    Opinion,    M-34815     (Dec.    27, 
1946) 

Employees  of  the  Secretary's  Office  may 
be  assigned  to  the  work  of  the  Committee, 
but  it  would  appear  that  the  bureaus  would 

;  have  no  authority  to  reimburse  the  Secre- 
tary's Office. 

:    Solicitor's  Opinion,  M-34827  (Jan.  7,  1947) 

Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Katmai  National 
Monument  in  Alaska. 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposition 

i  or  depletion,  under  the  general  grant  of 
jurisdiction  over  public  lands  contained 
in  R.S.  453.  In  addition,  littoral  owners  in 

i  Alaska  have  a  right  of  access  to  navigable 
water,  which  right  is  appurtenant  to  the 
uplands  but  may  be  separated  from  it. 

]  Memorandum  Opinion  (Jan.  10,  1947) 

Effect  on  Surplus  Property  Act  of  1944  on 
authority  to  sell  lands  under  the  Helium 
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Act,  as  amended  .  .  .  disposition  of  pro- 
ceeds from  sale  of  such  property. 

Lands  or  interests  in  lands  acquired  un- 
der above  authority  .  .  .  dispose  of  wells, 
lands,  or  interests  therein  not  valuable  for 
helium  production. 

Solicitor's    Opinion,    M-34841     (Jan.    22, 
1947) 

Although  no  legal  bar  to  granting  of  loan 
to  native  group  in  Alaska  for  installation 
and  maintenance  of  fish  trap,  it  is  too  late 
for  Department  to  take  favorable  action  on 
such  application  for  1947  season.  Secretary 
not  prohibited  from  making  available  to 
any  bureau  of  Department  the  fisheries 
data  furnished  by  members  of  industry  pur- 
suant to  sec.  10  of  act  of  June  26, 1906. 
Alaska  Salmon  Fishery,  Fish  Traps 
(Feb.  26,  1947) 

There  is  authority  in  the  law  whereby 
the  State  or  its  political  subdivisions  may 
be  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  Sec.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387) 
is  sufficiently  broad  to  authorize  the  grant- 
ing of  leases  or  licenses  to  States  or  its 
local  subdivisions  for  recreational  pur- 
poses. The  transfer  may  also  be  accom- 
plished by  setting  apart  lands  to  the  States 
to  be  administered  by  State  agencies  for 
wildlife  refuges  under  the  Federal  Aid  in 
Wildlife  Restoration  Act  (50  Stat.  917,  16 
U.S.C.  669-669J)  and  the  act  of  Mar.  10, 
1934  (48  Stat.  40,  16  U.S.C.  661-666),  pro- 
viding for  cooperation  with  Federal.  State, 
and  other  agencies  in  furtherance  of  a  Na- 
tional conservation  program.  The  fact  that 
the  lands  may  be  under  the  jurisdiction  of 
a  bureau  of  the  Department  other  than  the 
Bur.  of  Land  Management  would  be  imma- 
terial in  view  of  the  over-all  powers  of  the 
Secretary  with  respect  to  public  lands. 
Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28,  1947) 

Person  employed  under  cooperative 
agreement  to  which  U.S.  is  party  regarded 
as  employee  of  U.S.  only  if  (a)  person 
holds  appointment  from  official  of  Govt, 
authorized  to  make  appointments  and  (b) 
activities  of  person  in  performance  of  work 
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are  supervised  and  controlled  by  Federal 

officials. 

Society  for  Applied  Anthropology  M-34863 
(Mar  6,  1947) 

Re:  Whether  sec.  8(c)  of  the  Taylor 
Grazing  Act  authorizing  the  exchange  of 
lands  by  States  for  public  lands  of  equal 
value  or  of  equal  acreage  superseded  the 
act  of  Feb.  28,  1891,  as  construed  by  the 
Supreme  Court  in  the  State  of  Calif,  v. 
DeseretWater,  Oil  and  Irrigation  Co.,  per- 
mitting the  State  to  offer  as  base  for  in- 
demnity selection  school  lands  title  to 
which  had  vested  in  the  State  prior  to  its 
inclusion  in  a  reservation. 

Held :  The  Department  should  be  loathe 
to  construe  the  Taylor  Grazing  Act  as 
superseding  the  1891  act. 

Solicitor's  Opinion,  2123110  "F"    (Apr    3 
1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  com- 
munities in  which  they  work  and  adjusting 
their  wage  rates  to  comparable  levels  un- 
der the  general  supervision  of  the  Gover- 
nor of  Alaska,  is  a  wage-fixing  authority 
within  the  purview  of  sec.  23  of  the  act  of 
Mar.  28,  1934. 

The  procedure  followed  by  the  Chief  En- 
gineer in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar  to 
that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sev- 
eral trades  and  occupations  whose  wages 
are  adjusted  from  time  to  time  by  wage- 
fixing  authority  is  mandatory  under  sec. 
23  of  the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of 
40  hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees  of 
the  Alaska  Road  Commission,  M-34680 
(Apr.  4,  1947) 

The  Secretary  of  the  Interior  was  au- 
thorized  to    restore   to   tribal   ownership, 
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pursuant  to  sec.  3  of  the  Indian  Reorgani- 
zation Act  of  June  18,  1934,  ceded  lands  of 
the  Uintah  and  Ouray  Reservation,  not- 
withstanding the  fact  that  specified  tracts 
of  such  land  were  also  subject  to  sale  for 
certain  purposes  to  the  town  of  Myton, 
Utah,  under  the  act  of  July  26,  1916,  since 
that  act  is  not  mandatory.  The  Secretary, 
having  a  choice  between  two  alternatives, 
restored  the  land  to  tribal  ownership,  and 
his  choice  is  irrevocable.  Moreover,  the 
town  of  Myton  has  not  yet  filed  a  valid 
application  to  purchase  the  lands,  and  it 
wishes  to  acquire  them  for  use  as  an  airport 
site — a  use  not  permitted  by  the  act  of 
July  26,  1916. 

Solicitor's  Opinion,  M-34912  (Apr.  11, 
1947) 

Disposition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center. 

Disposition  of  Surplus  Property — 
Surplus  Property  Act — Lanham  Act,  as 
amended — P.L.  384,  79th  Congress — Trans- 
fer of  Surplus  Property  in  Lieu  of  Site 
Restoration — Obligation  of  Government  to 
restore  site  in  absence  of  express  agree- 
ment— Authority  of  Secretary  as  Trustee 
for  the  Indians  in  Transfers  of  Surplus 
Property. 

Solicitor's  Opinion,  M-34921  (Apr.  29, 
1947) 

With  respect  to  lands  the  mineral  func- 
tions over  which  were  transferred  from 
the  Dept.  of  Agriculture  to  the  Secretary 
by  sec.  402  of  Reorganization  Plan  No.  3 
of  1946,  the  Secretary  of  the  Interior  has 
authority  to  issue  oil  and  gas  leases  which 
permit  immediate  development  of  the 
minerals. 

Authority   to  Issue   Oil  and   Gas  Leases 
Under  Section  402  of  Reorganization  Plan 
No.  3  of  19 J/6,  M-34867,  M-38198  (May  2,1 
1947) 

It  was  decided  in  a  meeting  held  Apr.  29, 
1947,  that  trespass  charges  are  too  low  and 
too  varied. 

Subsequently,  it  was  determined  that  in 
the  absence  of  a  State  law  prescribing 
charges  for  grazing  trespass,  that  trespass 
charges  be  based  on  commercial  rates  pre- 
vailing in  the  locality  pending  considera- 
tion of  a  proposed  bill  entitled  "To  pre- 
scribe the  measure  of  damages  on  account 
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of  trespasses  upon  lands  or  mineral  de- 
posits owned  by  the  U.S." 
Memorandum  (May  23,  1947) 

Appeal  from  contracting  officer's  findings 
of  fact  assessing  liquidated  damages  for 
delay  in  completion  of  work  under  con- 
tract No.  I2r-14998  with  Reclamation. 

The  responsibility  for  part  of  the  delay 
was  the  contractor's;  however,  the  con- 
struction engineer  ordered  extra  work  that 
accounted  for  some  of  the  delay.  The 
liquidated  damages  assessed  should  be  re- 
funded for  a  period  of  53  days,  at  the  rate 
of  $50  a  day. 
Maori  Company,  CA-10  (June  3,  1947) 

The  Secretary  of  the  Interior  has  au- 
thority during  present  fiscal  year  to  make 
per  capita  payment  to  Indians  of  Choctaw 
and  Chickasaw  Tribes  of  Oklahoma  sub- 
ject to  limitations  contained  in  sec.  18  of 
the  act  of  Feb.  14,  1920  (41  Stat.  408,  427; 
25  U.S.C.  120).  The  authority  of  Secretary 
to  make  per  capita  distribution  to  Indians 
of  Choctaw  and  Chickasaw  Tribes  after 
close  of  present  fiscal  year  depends  upon 
provisions  of  Interior  Dept.  Appropriation 
Act  for  fiscal  year  1948  as  finally  enacted 
by  Congress. 

Per  Capita  Payment  to  Indians  of  the 
Choctaw  and  Chickasaw  Tribes  of  Okla- 
homa, M-34956  (June  5,  1947) 

Dual  Employment. 

The  Secretary  of  the  Interior  may,  under 
E.O.  No.  7796,  permit  the  Executive  Assis- 
tant to  the  Governor  of  Alaska  to  accept 
and  hold  the  position  of  Consultant  to  the 
Alaska  Development  Board,  as  the  duties  of 
the  two  positions  are  related  to  a  coopera- 
tive program  which  is  being  carried  on 
jointly  by  the  Department  and  the  Terri- 
tory of  Alaska. 

Solicitor's  Opinion,  M-34998  (Supp.) 
(Sept.  24,  1947) 

Government-owned  vehicles  cannot  be 
used  to  transport  employees  from  their  resi- 
dences to  their  places  of  business,  even 
though  the  place  of  business  is  not  on  a 
public  transportation  line. 

If  a  bona  fide  branch  headquarters 
should  be  established  in  Tulsa,  no  approval 
of  the    Secretary   for   Transportation    of 
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employees  from  that  branch  headquarters 
to  the  other  duty  station,  outside  Tulsa, 
would  be  necessary. 

Transportation  of  Employees  of  South- 
western Power  in  Government-Owned  Ve- 
hicles (Oct.  1,  1947) 

Ownership  of  Wyandotte  Indian  burial 
ground  in  Kansas  City,  Kansas,  is  in  the 
U.S.,  subject  to  recognized  use  of  the 
Wyandotte  Indian  Tribe  (Treaty  of  Jan.  31, 
1855)  (10  Stat.  1159).  Kansas  City  has  no 
right  or  title  to  cemetery  tract  in  question. 
By  contract  of  1918  with  Govt.,  City  in- 
terest is  that  of  caretaker  of  tract.  Con- 
gress may  well  sell  cemetery  tract  with 
consent  of  Wyandotte  Tribe. 
Solicitor's  Opinion,  M-34987  (Oct.  7,  1947) 

Questions  in  connection  with  the  pro- 
gram of  the  Bur.  of  Reclamation  for  action 
consistent  with  the  acreage  limitations  of 
the  Federal  Reclamation  laws. 

On  those  operating  reclamation  projects 
where  the  acreage  limitation  of  the  rec- 
lamation laws  have  not  been  effectively 
carried  out,  may  the  Secretary  now  per- 
mit the  continued  delivery  of  water  to  "ex- 
cess lands"  on  condition  that  the  new 
owner  of  such  lands,  by  the  execution  of  a 
recordable  contract,  agree  to  dispose  of 
such  lands  within  a  reasonable  period  fixed 
by  the  Secretary  and  at  their  "open  market 
value"  at  the  time  of  sale? 

The  fact  that  any  particular  period  has 
elapsed,  during  which  the  administrative 
officers  charged  with  carrying  out  the 
provisions  of  law  have  failed  to  do  so, 
does  not  of  itself  enlarge  the  rights  or  priv- 
ileges of  the  parties  affected  or  diminish 
the  duty  of  the  administrative  officers  to 
see  to  the  application  of  the  law.  On  the 
other  hand,  it  is  well  recognized  to  be 
within  the  authority  of  the  administrative 
officer  responsible,  where  a  situation  needs 
to  be  corrected  because  of  such  failure,  to 
permit  a  reasonable  time  and  method  for 
achieving  complete  correction,  in  the  light 
of  the  position  in  which  the  parties  affected 
may  then  be. 
Solicitor's  Opinion,  M-34999  (Oct.  22, 1947) 

Under  the  broad  general  powers  vested 
in  the  Secretary  to  prevent  undue  waste  in 
the  mining  of  phosphates,  the  extraction 
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and  utilization  of  associated  minerals  may 
be  permitted  and  the  payment  of  royalties 
thereon  required. 

The  board  provisions  of  the  act  and  the 
lease  governing  the  prevention  of  undue 
waste  constitute  an  adequate  and  legal 
basis  for  authorizing  the  extraction  and 
utilization  of  the  associated  minerals. 
Phosphate   (Feb.  18,  1948) 

The  Secretary  may  delegate  to  the  Com- 
missioner of  Indian  Affairs  authority  to 
approve  expenditures  from  Metlakatla 
tribal  funds. 

Although  under  the  terms  of  Depart- 
mental Order  No.  2326  the  Commissioner 
of  Indian  Affairs  was  given  power  to  sub- 
delegate  authority  to  pass  on  resolutions 
and  ordinances  of  Indian  tribes,  it  would 
be  advisable  to  issue  instructions  of  a  more 
precise  character  than  were  given  in  Order 
No.  2326. 

Delegations  of  Power  to  Indian  Field  Of- 
fices, M-35027  (Mar.  2,  1948) 

The  Oroville-Tonasket  Irrigation  Dis- 
trict in  the  State  of  Washington,  from 
which  water  rights  were  purchased  for 
Indian-owned  lands  within  the  District,  is 
not  a  "Government  Irrigation  project" 
within  the  meaning  of  the  Leavitt  Act, 
and  the  cost  of  purchasing  such  water 
rights  is  not  a  "construction"  cost  within 
the  meaning  of  the  said  act.  Consequently, 
the  assessment  and  collection  of  such  costs 
may  not  be  deferred  under  the  terms  of  the 
act.  While  such  costs  could  be  canceled 
upon  the  basis  of  appropriate  findings  un- 
der the  act,  such  a  cancellation  would  put 
the  Indian  landowners  in  a  far  better  posi- 
tion than  the  non-Indian  landowners  of  the 
Oroville-Tonasket  Irrigation  District. 
Adjustment  of  Indian  Irrigation  Charges, 
in  Nongovernmental  Irrigation  Projects, 
M-35032  (Mar.  23, 1948) 

The  royalty  oil  involved  was  sold  to 
Douglas  as  the  highest  preference  bidder 
pursuant  to  the  act  of  July  13,  1946.  The 
language  "refineries  not  having  their  own 
source  of  supply"  has  been  construed  to 
mean  "refineries  not  having  an  adequate 
supply  of  crude  oil." 

Protest  of  Sunland  Refining  Corp.  to  Award 
of  Royalty  Oil  from  Coalinga  Nose  and 
Pleasant  Valley  Fields  in  Calif,  was  Care- 
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fully  Considered  and  in  Effect  Overruled 
(Apr.  26,  1948) 

The  effectiveness  of  a  trading  license  is- 
sued by  the  Commissioner  of  Indian  Affairs 
is  not  dependent  upon  the  consent  of  the 
Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

"Strategic  and  critical  materials"  are 
those  which  the  Sec.  of  the  Army,  Sec.  of 
Navy,  and  Sec.  of  Interior  jointly  deter- 
mine to  be  strategic  and  critical.  Reference 
in  Strategic  and  Critical  Materials  Stock- 
piling Act  to  decreasing  and  preventing  de- 
pendence of  U.S.  upon  foreign  nations  for 
supplies  of  these  materials  does  not  con- 
stitute a  limitation  circumscribing  author- 
ity of  Secretaries  of  Army  and  Navy  and 
Interior  to  decide  which  materials  shall 
be  acquired  for  stockpiling. 
Strategic  and  Critical  Materials  Stock- 
piling Act,  M-35053  (June  24,  1948) 

Interior  Appropriations  Act  of  June  29, 
1948,  provides  in  part  "For  necessary  ex- 
penses of  administering  and  carrying  out 
directly  and  in  cooperation  with  other 
agencies  a  soil  and  moisture  conservation 
program  on  lands  under  the  jurisdiction  of 
the  Dept.  of  the  Interior  in  accordance  with 
the  provisions  of  the  act  of  Apr.  27,  1935  j 
(16  U.S.C.  590a-590f),  and  Reorganization 
Plan  No.  IV."  To  allow  soil  and  moisture 
conservation  improvements  to  go  to  wrack 
and  ruin  for  lack  of  maintenance  would  be 
to  go  contrary  to  the  will  of  Congress.  \ 
Funds  appropriated  for  soil  and  moisture  i 
conservation  accordingly  may  be  expended 
for  the  maintenance  of  soil  and  conserva- 
tion improvements. 

Expenditure   of  Funds   Appropriated   for 
Soil   and  Moisture   Conservation   m   the  | 
Maintenance   of  Improvements  After   or 
During  Their  Construction  (Aug.  10,  1948) 

Exclusive*  of  Warren  Act  contracts,  the  : 
Associate    Solicitor's   Opinion    (M-35004) 
deals  with  lands  covered  by  water-right  ap- 
plications and  lands  receiving  water  under 
joint  liability  contracts  entered  into  by  irri- ' 
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gation  districts  or  similar  organizations. 
The  opinion  does  not  specifically  treat  with 
the  question  of  whether  a  water  user  under 
a  general  district  repayment  contract  may 
relieve  his  lands  by  a  payment  of  his  pro- 
portionate share  of  construction  charges 
incurred  by  the  district. 

Administration  letter  No.  303  states  that 
"in  the  case  of  a  joint  liability  contract 
where  the  identity  of  construction  charges 
against  specific  lands  is  lacking,  payment 
in  full  of  the  joint  obligation  assumed  by 
the  district  would  be  essential  to  effect  this 
result."  The  clause  "where  the  identity  of 
construction  charges  against  specific  lands 
is  lacking"  modifies  and  thus  limits  the 
term  "joint  liability  contract."  The  effort 
was  to  avoid  prejudicing  a  case  in  which  a 
Regional  office  might  find  that  construction 
charges  could  be  so  identified  with  indivi- 
dual ownerships  as  to  permit  a  recom- 
mendation that  an  effective  payment  of 
those  charges  may  be  made  even  though  the 
general  repayment  obligation  of  the  or- 
ganization to  the  U.S.  be  not  fully  met  at 
the  time. 

The  general  proposition  established  by 
the  opinion  is  that  the  provision  of  the 
1912  act  may  be  construed  to  apply  to  the 
payment  of  construction  charges  fixed  by 
contractual  arrangements  not  then  con- 
templated. The  obvious  limitation  in  prin- 
ciple, consistent  with  the  opinion  in  fact 
and  in  law,  seems  to  be  that  the  construc- 
tion charge  to  which  a  particular  owner- 
ship is  subject  may  be  identified. 

The  contingent  liability  of  district  lands 
for  amounts  representing  default  on  the 
part  of  other  lands  in  paying  assessments 
or  other  charges  levied  to  meet  the  dis- 
trict construction  charge  obligation  is  a 
factor  in  determining  whether  or  not  at 
any  point  of  time  construction  charges  may 
be  identified  with  any  individual  holding. 
Sec.  46  itself  requires  that  a  contract  be 
made  with  "an  irrigation  district  or  irri- 
gation districts"  prescribing  certain  mini- 
mum terms.  One  term  is  "that  until  one- 
half  the  construction  charges  against  said 
lands  shall  have  been  fully  paid"  no  sale 
of  such  lands  shall  carry  the  right  to  re- 
ceive water  in  the  absence  of  approval  of 
the  purchase  price  by  the  Secretary. 
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It  seems  that  the  Congress  has  vested  in 
the  Secretary  of  the  Interior  authority  to 
determine  administratively,  by  such  reason- 
able means  as  may  present  themselves  in  a 
specific  situation,  what  the  total  construc- 
tion charges  against  a  parcel  of  land  are, 
as  that  is  the  only  way  that  he  could  deter- 
mine when  one-half  of  such  charges  had 
been  paid. 

The  matter  resolves  itself  into  the  ques- 
tion of  an  orderly  determination  of  what 
construction  charges  at  any  point  of  time 
are  properly  assignable  to  a  parcel  of  land 
and  which  the  owner  desires  to  pay  in  full. 
The  contingent  liability  of  lands  on  ac- 
count of  the  default  in  payment  by  other 
lands  is  not  a  part  of  the  "construction 
charge"  assignable  to  the  land  in  question, 
because  if  this  were  true  there  would  never 
be,  despite  the  legislative  expression  indi- 
cated above,  a  point  of  time  short  of  full 
payment  of  the  general  district  obligation 
at  which  construction  charges  against  a 
parcel  of  land  might  be  determined. 

In  order  that  payment  of  construction 
charges  by  an  individual  landowner  with- 
in an  organization  which  has  a  general  re- 
payment obligation  under  its  contract  with 
the  U.S.  may  be  made,  it  will  be  necessary 
that  procedural  steps  be  formulated  and 
approved,  both  at  the  regional  level  and 
in  the  Washington  office,  all  to  be  consis- 
tent with  legal  and  fiscal  requirements 
including  the  local  laws  governing  the  re- 
payment organization  where  applicable. 
Excess  Land  Enforcement  Program — Salt 
River  and  Yuma  Project  ( Sept.  3,  1948) 

Sec.  4  of  the  Interior  Dept.  Appropriation 
Act,  1949,  specifically  authorizes  expendi- 
tures which  would  be  otherwise  prohibited 
by  5  U.S.C.  83,  1946  Ed.  and  31  U.S.C.  551, 
1946  Ed.,  which  are  directed  to  the  ex- 
penditure of  appropriated  moneys  for  the 
payment  of  expenses  of  persons  in  atten- 
dance at  conventions  of  associations  which 
are  private  and  nongovernmental  in 
nature. 

None  of  these  provisions  has  any  applica- 
tion to  the  expenditure  of  funds  to  defray 
the  expenses  of  an  employee  who  attends 
the  Second  Inter-American  Indian  Con- 
gress as  a  delegate  of  this  Government. 
Payment  of  Expenses  to  International  Con- 
ference, M-35068  (Sept.  8,  1948) 
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Sec.  258.10,  Title  43,  CFR  provides  in 
part  that  special  land  use  permits  may  be 
issued  for  vacant  public  land,  or  public 
land  withdrawn  or  reserved  under  author- 
ity of  the  Secretary  of  the  Interior. 
Opinion  of  Chief  Counsel,  Nov.  20,  1946, 
is  to  the  effect  that  timber  from  with- 
drawn lands  in  Alaska  may  be  sold  if  such 
sale  is  not  inconsistent  with  the  purpose  of 
the  withdrawal.  Applications  for  special 
land  use  permits  may  be  accepted  for  land 
withdrawn  for  the  use  of  another  Bureau 
of  the  Department.  There  is  no  legal  ob- 
jection to  issuance  of  permits  embracing 
lands  included  in  P.L.  Order  225,  Apr.  21, 
1944,  which  withdrew  certain  lands  in 
Alaska. 

Special  Land  Use  Permit  Applications  cov- 
ering Lands  Included  in  Certain  With- 
drawal Orders  (Sept.  10,  1948) 

The  restrictions  in  sec.  306  of  the  Penalty 
Mail  Act  of  1948  are  applicable  only  to  the 
use  of  penalty  mail  by  agencies  of  the  Gov- 
ernment in  the  distribution  of  matter  to 
the  public. 

The  publication  of  "Inside  Interior"  and 
its  distribution  among  the  personnel  of  the 
Department  relate  to  the  internal  manage- 
ment of  the  Department  and,  therefore, 
such  distribution  is  outside  the  scope  of 
sec.  306  of  the  Penalty  Mail  Act  of  1948. 
The  Scope  of  the  Penalty  Mail  Act, 
M-35070  (Sept.  21,  1948) 

Petitioner's  claim  of  relationship  to  the 
Indian  decedent  not  established.  The 
Acting  Commissioner's  finding  of  the 
dependent's  heir-at-law  sustained  by  the 
record. 

In  accordance  with  the  probate  regula- 
tions, claims  will  not  be  considered  when 
filed  after  the  conclusion  of  the  hearing 
when  the  claimant  had  actual  notice  of  the 
hearing,  neither  will  claims  for  care  be 
given  favorable  consideration  as  charges 
against  the  estate  unless  clear  and  con- 
vincing proof  is  offered  showing  that  the 
care  was  given  on  a  promise  of  compensa- 
tion and  that  compensation  was  expected. 
Estate  of  Rides  The  Spotted  Horse,  Prolate 
12856-^6,  A-25201  (Sept.  28,  1948) 

Appeal  of  Idaho  Wivensaw  Horsehead 
from  the  decision  of  the  Examiner  of  In- 
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heritance  affirming  the  original  order  de- 
termining heirs. 

Held :  The  appellant  has  failed  to  estab- 
lish her  claim  as  an  heir  to  the  decedent's 
estate. 

Estate  of  Nancy  Wheeler  (Padzagite  Tin- 
no),  Fort  Hall  Allottee  No.  511,  Probate 
18768-46,  A-25209  (Oct.  4, 1948) 

There  has  been  no  derogation  of  the 
functions  of  the  Secretary  of  the  Interior 
under  the  Stock  Piling  Act  by  reason  of  sub- 
sequent legislation. 

The  only  effects  of  the  National  Security 
Act  of  1947  on  the  Secretary's  authority 
with  respect  to  stock  piling  were  (a)  to 
make  obsolete  the  previous  statutory  re- 
quirement that  the  several  Secretaries  act 
through  the  agency  of  the  Army  and  Navy 
Munitions  Board  in  designating  strategic 
materials  and  in  determining  the  quality 
and  quantity  of  materials  to  be  stock  piled  ; 
and  (b)  to  make  the  Secretary  of  the 
Interior  an  advisor  of  the  President  with 
respect  to  "policies  for  establishing  ade- 
quate reserves  of  strategic  and  critical  ma- 
terial, and  for  the  conservation  of  these 
reserves." 

Functions  of  the  Secretary  of  the  Interior 
Under  Stock  Pili?ig  Act,  M-35056  (Nov.  2, 
1948) 

Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reservation 
by  agreement  with  them  Oct.  31,  1892,  and 
ratified  by  act  of  Aug.  15,  1894  (28  Stat. 
325) .  Sec.  1,  act  of  May  13, 1910,  authorized) 
the  Secretary  to  sell  lands  "in  such  areas 
and  on  such  terms  and  conditions  as  he 
may  prescribe."  The  unsold  lands  may 
again  be  offered  for  sale.  The  Commissioner 
of  Indian  Affairs  has  jurisdiction  over 
cases  of  this  kind  until  the  lands  are  sold. 
The  matter  should  be  taken  to  the  Secre 
tary  with  appropriate  recommendations  if 
further  sale  is  recommended. 
Timber  Sales  on  the  Former  Siletz  India 
Reservation,  Oregon  (Nov.  8, 1948) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance 
by  the  Secretary  of  the  Interior  of  contri 
butions  for  the  management  of  Indian  for- 
est range  and  wildlife  resources.  The  au 
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thority  under  the  act  of  Feb.  14,  1931,  has 
not  been  broadened  by  sec.  20  of  the  Per- 
manent Appropriation  Repeal  Act,  which 
sets  up  an  account  of  "Funds  contributed 
for  Indian  projects,"  only  because  the  ac- 
count included  donations  under  special  leg- 
islation. In  view  of  the  requirement  of  the 
act  of  Feb.  14,  1931,  that  donations  be  ap- 
plied "for  the  benefit  of  individual  Indi- 
ans," donations  could  not  be  expended  in 
any  event  in  the  management  of  Indian 
tribal  resources.  Moreover,  contributions 
could  not  be  accepted  from  donors  who 
would  be  primarily  interested  in  advancing 
their  own  interests.  Such  contributions 
would  be  either  no  gifts  at  all  or  condi- 
tional gifts  which  may  not  be  accepted  on 
behalf  of  the  U.S.  without  express  statu- 
tory authority. 

Acceptance  of  Contributions  for  the  Man- 
agement of  Indian  Resources,  M-35075 
(Nov.  22, 1948) 

Petition  for  reconsideration  of  the  de- 
cision of  the  Secretary  dated  Aug.  13, 
1948.  The  letters  requesting  a  rehearing 
submit  no  new  evidence. 
Estate  of  Shield  at  the  Door,  Probate 
8937&-b5,  A-25353  (Dec.  15, 1948) 

The  Secretary  has  the  authority  to  de- 
termine what  portion  of  the  costs  of  in- 
vestigations made  before  June  30,  1945, 
with  funds  appropriated  for  general  inves- 
tigations, are  chargeable  to  projects  au- 
thorized for  construction  as  a  result  of  the 
investigations. 

Even  though  these  costs  are  normally 
reimbursable  they  can  be  rendered  non- 
imbursable  by  some  appropriate  action  by 
the  Secretary. 

The  current  appropriation  acts  and  the 
acts  for  fiscal  years  1947  and  1948  permit 
the  use  of  general  investigations  appropri- 
ations for  investigations  of  a  general  na- 
ture which  could  be  found  or  declared  non- 
reimbursable under  sec.  O  of  the  Fact 
Finders'  Act,  as  amended. 

All  investigation  costs  which  were  borne 
by  funds  which  are  required  to  be  reim- 
bursed by  the  beneficiaries  of  a  reclama- 
tion project  and  which  are  not  attributable 
to  (a)  a  distinct  portion  of  a  larger  project, 
(b)  a  distinct  feature  of  the  project,   (c) 
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a  basin-wide,  area-wide,  or  State-wide  in- 
vestigation must  be  counted  as  a  reimburs- 
able cost  of  the  project  finally  authorized. 

The  costs  of  investigation  made  with  the 
Colorado  River  Development  Funds  are  not 
reimbursable  by  the  water  users  in  the 
event  that  a  project  investigated  with  such 
funds  is  authorized  for  construction. 

Funds  appropriated  in  past  years  for 
secondary  and  economic  investigations  can 
be  considered  as  subject  to  the  same  general 
interpretations  as  to  reimbursability  as 
funds  appropriated  for  "general  investiga- 
tions." 

Memorandum  (Dec.  28,  1948) 

In  the  absence  of  a  provision  in  a  patent 
or  water-right  certificate  stipulating  that 
a  forfeiture  would  occur  upon  breach  of 
the  conditions  expressed  therein,  lands  ac- 
quired by  lending  agencies  through  fore- 
closure proceedings  or  through  convey- 
ances in  lieu  of  foreclosure  may  be  held 
for  longer  periods  than  two  years  without 
being  subject  to  forfeiture  under  sec.  3  of 
the  act  of  Aug.  9,  1912,  supra,  no  portion 
of  which  is  applicable  in  the  Central  Valley 
Project : 

The  excess-land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act;  in  accordance  with  the 
provisions  of  sec.  46,  lending  agencies  who 
become  excess  landowners  are  entitled  to 
receive  water  for  such  excess  land  upon 
compliance  with  the  conditions  set  forth  in 
sec.  46,  namely,  execution  of  recordable 
contract  for  the  sale  of  such  excess  lands 
upon  terms  and  conditions  satisfactory  to 
the  Secretary  of  the  Interior  and  at  prices 
fixed  by  him  as  prescribed  in  sec.  46. 
Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31,  1949) 

A  claim  against  the  estate  of  a  deceased 
full-blood  Osage  Indian,  who  did  not  hold 
a  certificate  of  competency,  based  on  indebt- 
edness incurred  more  than  three  months 
prior  to  the  date  of  the  death  of  the  de- 
cedent and  not  approved  or  authorized  by 
the  Secretary  of  the  Interior  during  the 
lifetime  of  the  decedent  may  not  be  paid 
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from  restricted  funds  to  the  credit  of  the 
decedent's  estate. 

Estate  of  Howard  M.  West,  Osage  Allottee 
No.  839,  Prooate  31088-47,  8650-49,  Claim 
of  E.  C.  Mullendore  disallowed,  A-25649 
(Apr.  8,  1949) 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend  un- 
der such  contracts  moneys  appropriated  by 
Congress  "for  the  *  *  *  social  welfare,  in- 
cluding relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the 
State  to  Indians  on  reservations  of  old- 
age  assistance,  aid  to  the  needy  blind,  and 
aid  to  dependent  children,  which  are  the 
types  of  assistance  contemplated  by  the 
Social  Security  Act. 

The  appropriation  to  the  Department  un- 
der the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
Johnson-O'Malley  Act,  of  old-age  assis- 
tance, aid  to  the  needy  blind,  and  aid  to 
dependent  children  among  Indians  on  res- 
ervations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States  under 
the  Social  Security  Act  to  the  same  extent 
as  other  citizens,  a  special  contract  under 
the  Johnson-O'Malley  Act  between  the  Sec- 
retary of  the  Interior  and  a  State  to  secure 
for  reservation  Indians  the  very  same  as- 
sistance, to  be  financed  in  part  out  of  Fed- 
eral funds  appropriated  to  this  Department 
for  purposes  unconnected  with  the  admin- 
istration of  the  Social  Security  Act,  would 
have  the  effect  of  partially  relieving  the 
State  of  its  obligations  under  the  Social  Se- 
curity Act. 

Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

The  Department  of  the  Interior  does  not 
lose  jurisdiction  over  public  land  when 
only  the  equitable  title  is  conveyed  and 
the  legal  title  remains  in  the  United  States. 

A  trust  patent  issued  to  the  Pala  Band  of 
Mission  Indians  pursuant  to  the  acts  of 
Jan.  12,  1891,  and  Mar.  1,  1907,  did  not 
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convey  legal  title  to  the  public  land  men- 
tioned in  the  patent,  but  only  the  equitable 
title. 

Where  a  statute  authorizing  the  issuance 
of  trust  patents  to  Indian  tribes  provided 
that  such  patents  should  not  include  land 
to  which  valid  existing  rights  had  attached, 
a  provision  in  a  trust  patent  that  it  was 
issued  "subject  to  all  the  restrictions  and 
conditions"  contained  in  the  statute  may 
be  interpreted  as  excluding  from  the 
patent  land  within  the  boundaries  of  a 
tract  mentioned  in  the  patent  but  subject 
to  a  valid  existing  mining  claim. 
Blanche  C.  Crane,  Los  Angeles  054516  "2P% 
A-25281  (Apr.  26,  1949) 

Questions  relating  to  an  exchange  of 
lands  with  a  State  pursuant  to  sec.  8  of  the 
Taylor  Grazing  Act,  as  amended,  must  be 
determined  under  the  applicable  law  and 
regulations,  and  without  regard  to  any  pur- 
ported agreement  which  may  have  been 
entered  into  between  the  State  and  an 
agency  of  the  Federal  Govt,  which  has  no 
jurisdiction  over  the  public  lands  involved 
in  the  proposed  exchange. 

Prior  to  its  compliance  with  all  the  re-  i 
quirement  of  the  statute  and  the  supple- 
mentary regulations,  a  State  applying  for 
an  exchange  of  lands  under  sec.  8  of  the 
Taylor  Grazing  Act,  as  amended,  does  not 
acquire  any  rights  in  the  selected  lands,  so 
as  to  prevent  the  withdrawal  of  such  lands 
for  public  purposes. 

A  "valid  claim"  to  public  land  may  be 
less  than  a  vested  right  in  such  land ;  and  a 
pending  exchange  application  from  a  State 
under  sec.  8  of  the  Taylor  Grazing  Act,  as   h 
amended,  constitutes  a  "valid  claim"  to  the 
selected  land  within  the  meaning  of  the   j 
act  of  Mar.  19,  1948,  which  added  public    j 
lands  to  the  Shasta  National  Forest  subject 
to  such  claim   so  that  the  selected  land 
continues  to  be  subject  to  selection  by  the 
State. 

State   of    California,    Sacramento    034260   , 
"LU",  A-25411  (June  2,  1949) 

Does  the  Secretary  have  the  authority  to  i 
convey  land  to  the  Alaska  Housing  Author-  ' 
ity  under  the  below  act? 

The  Secretary  is  authorized  to  sell  land 
for  fair  value  not  to  transfer  it  without 
consideration. 
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This  authority  extends  to  lands  which 
are  appropriated. 

Alaska  Housing  Act  of  April  23, 1949  (P.L. 
52, 81st  Congress)  (June  3, 1949) 

The  Southwestern  Power  Administration 
is  authorized  by  law  to  acquire  transmis- 
sion lines  and  related  facilities  under  rental 
agreements. 

The  Southwestern  Power  Administration 
is  authorized  by  law  to  purchase  electric 
power  and  energy  to  the  extent  that  it  is 
necessary  to  do  so  in  order  to  firm  up  the 
hydroelectric  power  distributed  by  the  Ad- 
ministration from  Army  reservoir  projects 
and  thus  achieve  the  statutory  objective  of 
the  most  widespread  use  of  such  hydro- 
electric power. 

Scope  of  the  Lawful  Powers  of  the  South- 
western Power  Administration,  M-36009 
(July  15, 1949) 

Sec.  3,  of  the  act  of  Apr.  18,  1912  (37 
Stat.  86),  authorizes  investigations  by  the 
Secretary  of  the  Interior  or  the  Supt.  of 
the  Osage  Indian  Agency  of  the  conduct  of 
guardians  or  other  persons  having  in 
charge  the  estates  of  Indian  minors  or 
incompetents. 

The  guardian's  improper  activities  may 
be  brought  within  the  scope  of  two  sec- 
tions of  the  U.S.  Criminal  Code,  18  U.S.C. 
72  and  80, 1946  Ed.,  which  deals  with  false 
and  fraudulent  reports. 
Letter  to  Attorney  General  sgd  Solicitor 
(Aug.  22, 1949) 

Necessity  for  issuance  of  finding  of  feasi- 
bility in  connection  with  appropriation 
item  of  $100,000  for  emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  inserted  by 
the  Senate  in  H.R.  3838. 

If  the  language  of  the  item  relative  to 
Grants  Pass  constitutes  an  authorization, 
a  formal  finding  of  feasibility,  transmitted 
to  the  affected  States,  the  Secretary  of 
the  Army,  the  President  and  Congress,  is 
not  required. 

The  Congress  appropriated  not  to  exceed 
$100,000  for  ''emergency  reconstruction  of 
the  Northwest  Unit  pipeline  of  the  Grants 
Pass  Irrigation  District  *  *  *."  The  use 
of  the  work  emergency  constitutes  an 
authorization. 
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The  Secretary  is  still  required,  however, 
to  advise  the  Congress  whether  the  project 
is  feasible  from  an  engineering  and  fi- 
nancial standpoint  and  that  the  reim- 
bursable fund  will  be  returned. 
Memorandum  (Sept.  21, 1949) 

A  determination  by  the  Secretary  of  the 
Interior  of  the  heirs  of  a  deceased  Indian, 
which  has  stood  uncontradicted  for  more 
than  30  years,  will  not  be  disturbed  upon 
a  petition  for  reopening  not  filed  within 
the  period  prescribed  by  the  applicable 
regulations. 

Estates  of  Teddy  Punlay,  Wichita  Allottee 
No.  401  and  Ham-Wau-Xa-Ha-Sun-Ah, 
Wichita  Allottee  No.  398,  IA-8  (Oct  6 
1949) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of  the 
Interior  from  the  Crow  Tribe  under  exist- 
ing legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22.  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24, 1946. 

The  provision  in  House  Doc.  475,  relat- 
ing to  the  aquisition  of  title  to  reservoir 
sites  constituting  a  part  of  Indian  tribal 
lands,  is  applicable  only  to  projects  in  the 
Missouri  River  Basin  to  be  undertaken  by 
the  Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  Mar. 
28,  1949,  is  adhered  to. 
Acquisition   of   Yellowtail  Reservoir   and 
Dam  Site,  M-36015  (Oct.  7,  1949) 

Where  an  attorney's  contract  to  prose- 
cute the  claims  of  a  group  of  Indians  before 
the  Indian  Claims  Commission  has  been 
approved,  the  rescission  of  the  approval 
would  not  be  justified  on  the  ground  of 
doubt  as  to  whether  the  group  is  an  "Indian 
tribe,  band,  or  other  identifiable  group  of 
American  Indians,"  within  the  meaning  of 
those  terms  as  used  in  the  Indian  Claims 
Commission  Act. 

The  fact  that  the  attorney  entered  the 
employ  of  the  Government  subsequent  to 
the  execution  of  the  contract  incapacitated 
him  from  performing  his  duties  under  the 
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contract  and  would  form  a  proper  basis  for 
the  termination  of  the  contract. 
Cancellation  of  the  Approval  of  an  Attor- 
ney's Contract  to  Prosecute  Indian  Claims, 
M-35097  (Nov.  16,  1949) 

The  Secretary  of  the  Interior  may  dele- 
gate to  the  Assistant  to  the  Secretary  func- 
tions which  involve  the  exercise  of  his 
discretion. 

Delegation  of  Authority  by  the  Secretary 
to  the  Assistant  to  the  Secretary,  M-36018 
(Nov.  30,  1949) 

A  sum  owing  to  a  former  employee  of 
this  Department,  covering  salary  earned 
and  traveling  expenses  incurred  during  his 
employment,  cannot  properly  be  set  off 
against  the  amount  which  the  Department 
has  paid  to  a  third  person  in  settlement  of 
a  claim  under  the  Federal  Tort  Claims  Act 
arising  out  of  the  negligent  conduct  of  the 
employee  in  question. 

Set-off  of  Money  Owing  to  Former  Employ- 
ees, M-36023  (Jan.  11,  1950) 

Sec.  47  of  the  General  Timber  Sale  Reg- 
ulations does  not  prevent  a  purchaser  of 
Indian  timber,  who  is  operating  under  a 
union  shop  agreement  with  a  labor  union 
which  admits  Indians  to  membership,  from 
requiring  Indian  employees,  as  a  condition 
of  continuing  in  his  employment,  to  join 
such  labor  union  and  to  maintain  their 
membership  therein. 

The  National  Labor  Relations  Act,  as 
amended,  prohibits  a  purchaser  of  Indian 
timber  from  requiring  Indian  applicants 
for  employment  to  be  members  of  a  labor 
union  as  a  condition  of  obtaining  employ- 
ment. 

Labor  Union  Membership  of  Indians  Who 
Have  Preference  in  Employment  Under 
General  Timber  Sale  Regulations,  M-36017 
(Feb.  1,  1950) 

Can  the  Secretary  make  findings  under 
sec.  9  of  the  Reclamation  Project  Act  of 
1939  that  a  portion  of  the  construction  costs 
of  a  project  are  attributable  to  benefits  to 
fish  and  wildlife? 

Is  there  authority  to  make  provisions  for 
the  improvement  of  fish  and  wildlife  condi- 
tions as  well  as  for  the  prevention  of  dam- 
age to  these  resources? 
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Bureau  of  Budget  representatives  ex- 
pressed the  view  that  there  is  no  authority 
in  the  act  to  do  either  of  the  things  pro- 
posed above.  The  Bureau  takes  the  oppo- 
site view  which  seems  to  be  borne  out  by 
an  analysis  of  the  language  of  the  act  of 
Aug.  14, 1946,  and  by  its  legislative  history. 

The  Chief  Counsel  believes  that  the  act 
furnished  a  basis  for  treating  proposed  im- 
provement of  fish  and  wildlife  resources  as 
one  of  several  authorized  purposes  of  a 
proposed  multiple-purpose  project. 
Memorandum— Fin-,  ELM  (Mar.  10,  1950) 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  authority 
for  the  executive  branch  of  the  Govt,  to 
make  appropriate  arrangements,  through 
the  issuance  of  leases  or  permits,  for  the 
development  of  such  of  the  oil  and  gas  de- 
posits in  the  submerged  coastal  lands  of  the 
U.S.  as  are  surplus  to  the  needs  of  the 
Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  does 
not  refer  to  the  submerged  coastal  lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as  per- 
mitting the  issuance  of  leases  or  permits 
on  the  surplus  oil  and  gas  deposits  in  the 
submerged  coastal  lands,  on  the  one  hand, 
and  the  Mineral  Leasing  Act  of  1920  and 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases 
or  permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on 
surplus  oil  and  gas  deposits  in  any  contro- 
verted areas  of  submerged  lands  involved 
in  proceedings  before  the  Supreme  Court. 
Authority  to  Provide  for  Production  of  Oil 
and  Gas  From  Submerged  Lands,  M-36036 
(June  1,  1950) 

The  authority  of  the  Secretary  of  the 
Interior  under  the  act  of  May  14,  1918,  to 
issue  patents  in  fee,  to  remove  restrictions 
against  alienation,  and  to  approve  convey- 
ances extends  to  all  restricted  or  trust 
lands  held  by  individual  Indians  who  are 
members  of  tribes  that  brought  themselves 
within  the  coverage  of  the  act  of  June  18, 
1934,  and  is  not  limited  to  lands  acquired 
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for   individual   Indians   pursuant   to   the 
1934  act. 

The  language  used  in  the  title  of  a 
statute  may  be  relied  upon  for  interpreta- 
tive purposes  only  if  the  text  of  the  statute 
itself  is  ambiguous. 

Scope  of  the  Secretary's  Authority  Under 
the  Act  of  May  U,  1948,  M-36003  (June  7, 
1950) 

To  be  eligible  to  purchase  a  house  under 
the  act  of  May  25,  1948,  62  Stat.  268,  a  per- 
son who  is  not  employed  by  an  agency  of 
the  Department  of  the  Interior  must  be 
engaged  in  the  steady  pursuit  of  a  substan- 
tial course  of  business  or  professional  ac- 
tivities in  Boulder  City. 

The  part-time  performance  of  some  pro- 
fessional activities  for  a  few  people  in 
Boulder  City  by  a  person  who  is  regularly 
employed  in  another  community  does  not 
qualify  such  a  person  to  purchase  a  house 
under  the  act  of  May  25, 1948. 
Eligibility  of  T.  L.  War  to  Purchase  a 
House  in  Boulder  City,  Nevada,  M-36010 
(June  28, 1950) 

In  exercising  the  implied  or  inherent  ex- 
ecutive authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is  deemed 
necessary  for  the  purpose  of  protecting  the 
property  and  interests  of  the  U.S.,  the  Sec- 
retary of  the  Interior  is  not  required,  as 
a  matter  of  law,  to  recognize  the  equities 
of  those  persons  who  have  heretofore  been 
engaged  in  the  development  of  oil  and  gas 
deposits  within  such  lands  under  leases 
granted  by  the  respective  coastal  States. 

The  responsibility  of  the  Secretary  of 
the  Interior  under  E.O.  No.  9633  includes 
the  duty  of  attempting  to  collect  damages 
from  persons  who  have  committed  tres- 
passes on  submerged  coastal  lands  by  way 
of  oil  and  gas  operations  under  State 
leases,  unless  the  Congress  enacts  legisla- 
tion forgiving  such  trespasses,  in  whole  or 
in  part. 

Submerged  Coastal  Lands,  M-36042 
(June  29,  1950) 

When  the  head  of  the  Department  desires 
to  take,  pursuant  to  authority  vested  in 
"the  Secretary  of  the  Interior,"  any  action 
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having  legal  consequences,  such  action 
should  be  taken  in  his  capacity  as  Secre- 
tary of  the  Interior. 

Any  person  receiving  an  appointment  to 
a  public  office  must  derive  it  from  some 
authority  higher  than  himself ;  and,  there- 
fore, it  would  be  improper  for  a  person 
holding  a  public  office  to  appoint  himself 
to  another  office. 

The  Secretary  of  the  Interior,  having 
established  a  subordinate  position  and  pre- 
scribed its  functions,  could  perform  the 
functions  of  the  position  instead  of  appoint- 
ing someone  to  the  position,  but,  in  doing 
so,  he  would  act  in  his  capacity  as  Secre- 
tary of  the  Interior  and  not  as  the  occu- 
pant of  the  subordinate  position. 

No  valid  legal  objection  could  be  made 
to  the  assumption  by  the  Secretary  of  the 
nominal  title  of  Administrator  of  a  de- 
partment agency,  there  being  no  legal 
power  vested  in  the  position  and  the  actual 
running  of  the  agency  being  entrusted  to  a 
head  having  an  official  title  other  than  Ad- 
ministrator and  having  functions  pre- 
scribed by  the  Secretary. 
Assumption  of  Additional  Titles  by  the 
Secretary  of  the  Interior,  M-36059  (Nov. 
22, 1950) 

Under  sec.  1  of  the  Taylor  Grazing  Act, 
only  one  hearing  within  a  State  is  required 
to  consider  the  establishment  of  any  num- 
ber of  grazing  districts  within  that  State. 

As  long  as  lands  are  generally  subject  to 
a  notice  issued  under  sec.  1  of  the  Taylor 
Grazing  Act  and  a  hearing  has  been  held 
pursuant  to  that  notice  within  the  State  in 
which  the  lands  are  situated,  such  lands 
may  be  placed  in  grazing  districts  without 
regard  to  the  areas  and  boundaries  de- 
scribed in  the  notice. 

In  view  of  the  general  hearings,  and  of 
the  special  hearings  held  to  consider  the 
inclusion  of  the  land  now  in  District  6  in  a 
grazing  district,  the  statutory  requirement 
for  a  hearing  has  been  more  than  met. 
Establishment  of  Grazing  Districts — 
Hearing  Requirement  (May  8,  1951) 

The  first  qualified  person  applying  under 
the  Mineral  Leasing  Act  for  an  oil  and  gaa 
lease  on  a  tract  of  available  land  not  then 
within  any  known  geological  structure  of  a 
producing  oil  or  gas  field  does  not,  as  a  re- 
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suit  of  the  filing  of  the  application,  acquire 
a  vested  right  in  the  land  or  in  its  oil  and 
gas  deposits  (if  any) . 

If  it  becomes  known  to  the  Department 
at  any  time  prior  to  the  granting  of  an 
oil  and  gas  lease  on  a  tract  of  public  land 
that  it  is  within  the  geological  structure 
of  a  producing  oil  or  gas  field,  the  tract 
should  be  treated  as  land  in  that  category 
for  leasing  purposes  under  the  Mineral 
Leasing  Act. 

An  oil  and  gas  lease  on  a  tract  of  public 
land  should  be  granted  by  means  of  com- 
petitive bidding  under  the  Mineral  Leasing 
Act  in  a  situation  where  the  tract  was  not 
within  any  known  geological  structure  of  a 
producing  oil  or  gas  field  at  the  time  when 
the  initial  application  for  a  lease  was  filed 
by  a  qualified  person  but,  as  a  result  of  sub- 
sequent developments  on  other  lands  in  the 
vicinity,  the  tract  is  known  to  be  within 
the  geological  structure  of  a  producing  oil 
or  gas  field  as  of  the  time  when  the  Depart- 
ment is  ready  to  grant  a  lease  on  the  land. 
Competitive  or  Noncompetitive  Issuance  of 
Oil  and  Gas  Leases,  M-36083  (June  18, 
1951) 

Where  Congress,  in  a  statute  authoriz- 
ing a  particular  activity,  provides  that  the 
activity  may  be  carried  on  by  the  adminis- 
tering official  or  agency  "notwithstanding 
any  other  law,"  such  official  or  agency  is 
freed,  in  so  far  as  that  particular  activity 
is  concerned,  from  restrictive  provisions  of 
law  contained  elsewhere  in  statutes  of  gen- 
eral applicability,  and  is  restricted  only  by 
whatever  limitations  Congress  prescribes 
in  the  enabling  act. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
for  the  performance  by  the  latter  of  re- 
habilitation and  betterment  work  under 
the  act  of  Oct.  7,  1949,  is  not  subject  to  the 
prohibition  contained  in  3648,  R.S.,  against 
the  advance  of  public  money. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
under  the  act  of  Oct.  7,  1949,  may  agree  to 
the  inclusion  of  a  provision  for  the  advance 
of  Govt,  funds  to  the  organization  prior  to 
the  performance  by  it  of  the  rehabilitation 
and  betterment  work  under  the  contract, 
if  the  Secretary  deems  such  a  provision 
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to  be  reasonable  and  appropriate  for  the 
protection  of  the  U.S. 
Advance  of  Funds  to  Water  Users'  Organi- 
zations, M-36085  (July  11,  1951) 

Appeal  of  below  concerning  contract 
with  the  Pyramid  Paiute  Tribe  covering 
the  performance  of  legal  services. 

The  Pyramid  Lake  Paiute  Tribe  is  an 
organized  Indian  tribe.  Therefore,  under 
Part  II  of  the  Opinion  (M-36069)  rendered 
June  22,  1951,  concerning  the  "Authority 
of  the  Secretary  respecting  the  approval  of 
contracts  between  Indian  Tribes  and  attor- 
neys," the  question  of  law  involved  in  the 
appeal  is  whether  the  several  requirements 
imposed  by  the  Commissioner  of  Indian 
Affairs  (as  the  Secretary's  representative) 
in  conditioning  his  approval  of  the  con- 
tract between  Mr.  Curry  and  the  Pyramid 
Lake  Paiute  Tribe  have  a  reasonable  re- 
lationship to  the  choice  of  counsel  or  the 
fixing  of  fees. 
James  E.  Curry,  IA-50  (July  12,  1951) 

Authority  exists  under  clause  (2)  of  sub- 
sec,  (a)  of  section  303  of  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C.A.  App. 
2093)  to  pay  to  producer  direct  subsidies 
for  the  difference  between  their  respective 
costs  of  production  and  the  current  ceil- 
ing prices  for  critical  and  strategic  min- 
erals and  metals,  provided  sufficient  funds 
are  available  and  are  obligated  to  carry 
out  the  program. 

The  Secretary  of  the  Interior  has  the 
requisite  authority  to  initiate  a  subsidy 
program  relating  to  critical  and  strategic 
minerals  and  metals  after  it  has  been  ap- 
proved by  the  Defense  Production  Ad- 
ministrator. 

Direct  Subsidies  for  the  Production  of 
Critical  and  Strategic  Minerals  and  Metals, 
M-36091  (July  17,  1951) 

The  authority  of  the  Secretary  of  the 
Interior  under  a  statutory  provision  em- 
powering Indian  tribes  to  employ  counsel, 
subject  to  the  requirement  that  the  choice 
of  counsel  and  the  fixing  of  fees  shall  be 
subject  to  the  approval  of  the  Secretary,  is 
not  exhausted  by  the  approval  of  an  Indian 
tribe's  original  selection  of  counsel  or  the 
approval  of  the  fee  provisions  contained  in 
the  original  contract,  and  it  is  appropri- 
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ate  for  such  a  contract  to  provide  that  the 
employment  of  additional  counsel  is  to  be 
effective  only  if  approved  by  the  Commis- 
sioner of  Indian  Affairs,  to  whom  the 
authority  and  responsibility  of  the  Secre- 
tary had  been  delegated. 

The  authority  of  the  Commissioner  of 
Indian  Affairs  under  a  contract  which 
provides,  in  conformity  with  a  statutory 
provision,  that  the  employment  of  addi- 
tional counsel  thereunder  shall  be  subject 
to  the  approval  of  the  Commissioner,  is  not 
limited  to  a  mere  inquiry  into  the  qualifica- 
tions of  counsel ;  and  before  giving  or 
withholding  his  approval,  the  Commis- 
sioner may  require  the  submission  to  him 
of  any  information  having  a  reasonable 
relationship  to  the  choice  of  counsel  and 
the  fixing  of  fees. 

Information  which  would  show  the  divi- 
sion of  fees  and  the  work  responsibility 
among  several  attorneys  employed  to  per- 
form services  under  a  contract  with  an 
Indian  tribe  bears  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fix- 
ing of  fees,  and  where  such  information  is 
deemed  by  the  Commissioner  of  Indian 
Affairs  to  be  essential  to  the  proper  per- 
formance of  an  official  function  vested  in 
him,  his  action,  in  requiring  it,  is  neither 
arbitrary  nor  capricious. 
James  E.  Curry,  IA-51  (July  18,  1951) 

Compliance  by  an  employee  of  the  Dept. 
with  departmental  instructions  which  re- 
quire that  detailed  reports  be  prepared  con- 
cerning incidents  resulting  in  death,  per- 
sonal injury,  or  property  damage  would 
be  an  action  taken  "in  the  proper  discharge 
of  his  official  duties,"  and,  therefore,  would 
be  outside  the  scope  of  the  prohibition  con- 
tained in  18  U.S.C.  283. 

An  employee  of  the  Department  should 
not  state,  in  his  report  of  an  incident  re- 
sulting in  death,  personal  injury,  or  prop- 
erty damage,  his  conclusion  as  to  whether 
he  was  at  fault  or  responsible  for  the  in- 
cident, because  the  power  to  make  such  de- 
termination is  vested  solely  in  the  Secre- 
tary (or  his  representative)  in  the  case. 
Accident  Reports  and  Other  Government 
Records  as  Evidence  in  Federal  Tort 
Claims  Litigation,  M-36086  (Aug.  3,  1951) 
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An  appellant  in  a  proceeding  before  the 
Department  has  no  standing  to  complain 
of  wrongs  allegedly  done  by  the  Depart- 
ment to  third  parties. 

Where  a  notice  states  that  applications 
for  a  noncompetitive  oil  and  gas  lease 
filed  in  a  land  office  by  a  specified  time 
will  be  regarded  as  simultaneous  filings, 
only  those  applications  actually  received  in 
the  office  within  the  period  specified  come 
within  the  scope  of  the  notice  ;  and  it  is  not 
sufficient  that  an  application  was  mailed  in 
ample  time  to  have  reached  the  office  prior 
to  the  deadline  under  ordinary  circum- 
stances. 

The  Secretary  could  issue  a  regulation 
under  which  it  would  not  be  permissible  for 
a  corporation  and  its  principal  stockholders 
to  submit  separate  applications  pursuant 
to  a  notice  permitting  the  simultaneous 
filing  of  applications  for  a  noncompetitive 
oil  and  gas  lease. 

The  Secretary's  authority  to  cancel  an 
existing  oil  and  gas  lease  extends  only  to 
situations  where  the  lessee  has  failed  to 
comply  with  the  lease,  or  the  lease  was 
obtained  in  contravention  of  some  statu- 
tory provision  or  departmental  regulation 
or  under  circumstances  providing  grounds 
whereby  a  contractual  relationship  between 
private  parties  could  be  canceled. 

"Where  an  applicant  for  a  noncompetitive 
oil  and  gas  lease  fails  to  set  out  in  the  ap- 
plication information  concerning  his  in- 
terest in  Federal  oil  and  gas  leases  held 
by  a  corporation  of  which  he  is  a  stock- 
holder, his  application  is  defective;  but  a 
lease  issued  on  such  an  application  will  not 
be  canceled  where  the  lessee  is  actually 
within  the  acreage  limitation  prescribed 
by  law  and  there  is  nothing  to  indicate  that 
the  omission  was  due  to  fraudulent  con- 
cealment. 

Annie  L.  Hill,  et  al.  v.  E.  A.  Culoertson,  Las 
Cruces  066185,  066186,  066251,  066739, 
066839,  0668Jf0,  061058.  Oil  and  Gas  lease 
Las  Cruces  066433,  A-26150,  A-26157  (Aug. 
13,1951) 

An  employee  of  the  Defense  Minerals  Ad- 
ministration who  has  not,  contrary  to  the 
provisions  of  18  U.S.C.  434,  made  any  rec- 
ommendations or  taken  any  action  with 
respect  to  his  own  application,  is  not  pro- 
hibited by   statute  from   receiving  assis- 
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tance  under  the  defense  programs  admin- 
istered by  the  DMA. 

There  is  no  statutory  prohibition 
against  an  employee  of  another  agency  in 
the  Department  applying  for  and  receiving 
from  the  DMA  any  assistance  which  it  can 
confer  or  with  respect  to  which  it  may 
make  recommendations  under  the  Defense 
Production  Act  of  1950  (50  U.S.C.A.  App. 
2061-2166). 

No  exploration  contract  should  be  made 
with  any  employee  of  any  agency  of  the 
Department  until  the  Secretary's  views 
have  been  obtained. 

Applications  From  Employees  of  the  De- 
partment of  the  Interior  for  Assistance  Un- 
der the  Defense  Production  Act  of  1950, 
M-36067  (Sept.  11,  1951) 

The  scope  of  the  statutory  authority  of 
the  Southwestern  Power  Admin,  with  re- 
spect to  the  purchase  of  electric  power  and 
energy  and  the  acquisition  of  transmission 
lines  and  related  facilities  under  rental 
agreements,  described  in  Solicitor's  memo- 
randum M-26009  (7-15^0),  remains  un- 
changed by  the  Interior  Department  Appro- 
priation Act,  1952. 

The  Interior  Dept.  Appropriation  Act, 
1952,  limits  the  expenditures  that  may  be 
made  from  the  Southwestern  Power  Ad- 
ministration's continuing  fund  for  the  pur- 
chase of  electric  power  and  energy  and  the 
rental  of  transmission  facilities  to  $250,000 
in  the  fiscal  year  1952  and  to  the  amount, 
if  any,  approved  annually  thereafter  by 
the  Congress  in  subsequent  appropriation 
acts. 

Purchase  of  Power  and  Rental  of  Trans- 
mission Facilities  by  the  Southwestern 
Power  Administration,  M-36099  (Sept.  14, 
1951. 

Under  the  provisions  of  existing  legisla- 
tion, the  Secretary  must  approve  and  pro- 
mulgate the  revised  roll  of  Indians  of  Cali- 
fornia within  six  months  from  May  24, 
1951,  if  the  roll  is  to  be  a  valid  official  docu- 
ment ;  and  if  the  revised  roll  of  the  Indians 
of  California  cannot  be  approved  and  pro- 
mulgated by  the  Secretary  within  six 
months  from  May  24,  1951,  it  will  be  neces- 
sary to  secure  the  enactment  of  further  leg- 
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islation  extending  the  period  within  which 

the  Secretary  may  act. 

Solicitor's  Opinion,  M-36108  (Nov.  7,  1951) 

Where  the  Superintendent  of  an  Indian 
Agency  is  authorized  by  a  power  of  at- 
torney executed  by  the  Indian  owners  of 
land  held  in  trust  by  the  U.S.  to  lease  the 
land  on  terms  specifically  fixed  by  the 
power  of  attorney,  an  offer  to  lease  the  land 
on  terms  which  do  not  meet  the  require- 
ments of  the  power  of  attorney  cannot  be 
considered. 

A  power  of  attorney  cannot  be  legally 
revoked  after  the  power  has  been  validly 
exercised. 

The  Secretary  of  the  Interior  is  autho- 
rized to  cancel  a  fee  simple  patent  previ- 
ously issued  to  an  Indian  for  a  public  do- 
main allotment,  and  to  issue  in  lieu  thereof 
a  trust  patent,  where  such  action  is  taken 
for  the  purpose  of  making  the  record  con- 
form to  the  facts  and  the  legal  situation 
found  to  exist  by  a  court  of  competent 
jurisdiction,  and  not  for  the  purpose  of 
striking  down  any  right  vested  in  the 
patentee  or  in  his  successors  in  interest. 

The  Indian  owners  of  land  held  in  trust 
by  the  U.S.  for  the  protection  of  the  in- 
terests of  the  Indians. 

The  six-year  statute  of  limitations  relat- 
ing to  the  cancellation  of  public  land  pat- 
ents has  no  application  to  the  cancellation 
of  patents  erroneously  issued  on  Indian 
trust  lands. 

Gas  and  Oil  Development  Corp.,  Oil  and 
Gas  13221-51,  IA-63  (Dec.  7,  1951) 

The  authority  of  the  Secretary  under  5 
U.S.C.  73d  (1946  Ed.)  is  limited  to  the  au- 
thorization of  free  transportation  for  vaca- 
tion travel  by  a  Federal  employee  from  his 
post  of  duty  in  the  Virgin  Islands  to  a  port 
in  the  continental  U.S.  and  return,  and 
does  not  permit  the  furnishing  of  free 
transportation  for  vacation  travel  within 
the  continental  U.S. 

Vacation  Travel  by  Government  Employees 
Between  Virgin  Islands  and  the  United 
States,  M-36115  (Dec.  14,  1951) 

An  application  for  a  private  exchange  un- 
der the  Taylor  Grazing  Act  is  properly  re- 
jected where  the  value  of  the  selected  land 
exceeds  the  value  of  the  offered  land. 
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The  general  rule  of  the  Department  is 
that  a  quarter-quarter  section,  or  a  frac- 
tional lot,  is  the  minimum  unit  of  land 
section,  or  a  fractional  lot,  is  the  minimum 
unit  of  land  for  classification  and  disposal. 
George  H.  Esben,  Phoenix  086402,  A-26264 
(Jan.  20, 1952) 

The  prohibition  contained  in  sec.  8  of  the 
act  of  June  26, 1912,  is  against  the  payment 
of  membership  fees  or  dues  of  "any  officer 
or  employee  of  the  United  States."  It  does 
not  prohibit  an  agency  of  the  Govt,  from 
becoming  a  member  of  an  association  or  so- 
ciety, if  such  membership  would  further  its 
authorized  activities. 

There  is  no  legal  objection  to  the  pur- 
chase by  the  Department  from  appropri- 
ated funds  of  an  exchange  membership  in 
the  U.S.  Book  Exchange,  Inc.,  where  the 
purpose  of  the  membership  is  to  exchange 
copies  of  periodicals. 

Membership  of  Departmental  Library  in 
Nonprofit  Book  Exchange,  M-36122  (Mar. 
17, 1952) 

A  petition  for  rehearing,  based  upon 
evidence  which  fails  effectively  to  contro- 
vert the  basis  for  the  initial  decision  in  the 
matter,  will  be  rejected. 

Where,  as  the  result  of  a  routine  exami- 
nation of  a  case  record  relating  to  an  un- 
distributed estate,  it  appears  that  an  heir 
of  a  deceased  Indian  allottee  was  known 
but  inadvertently  omitted  from  the  deter- 
mination of  heirs,  the  Secretary  may,  not- 
withstanding the  omitted  heir's  failure  to 
request  a  rehearing,  order  the  reopening 
of  the  estate  for  the  purpose  of  redeter- 
mining the  heirs. 

Estate  of  Fred  Grinnell,  Fort  Berthold  Al- 
lottee No.  1938,  Probate  No.  4573-50,  IA- 
30  (Apr.  7, 1952) 

The  Strategic  and  Critical  Materials 
Stockpiling  Act  provides  the  basic  legal  au- 
thority for  the  acquisition  and  retention  of 
strategic  materials  to  prevent  our  depen- 
dence upon  foreign  nations  for  supply  of 
those  materials  in  time  of  national 
emergency. 

Under  that  act  the  Secretary  exercises 
jointly  with  the  Secretaries  of  War  and 
Navy  the  function  of  determining  which 
materials  are  critical,  standards  of  quality 
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necessary  for  its  stockpiling,  and  quantities 
of  each  material  to  be  stockpiled. 

Under  sec.  98a  of  the  Strategic  and  Criti- 
cal Materials  Stockpiling  Act,  the  most  no- 
table feature  of  the  Secretary's  authority  is 
his  veto  power  called  into  being  by  the  re- 
quirement that  all  three  Secretaries  must 
act  jointly. 

The  Secretary,  while  not  specifically  au- 
thorized by  the  Stockpiling  Act  to  have  a 
voice  in  stockpiling  activities,  he,  by  stat- 
ute, has  authority  to  determine  require- 
ments, and  as  his  functions  as  a  cabinet 
officer  bear  upon  related  matters,  he  neces- 
sarily is  authorized  to  enter  into  major 
policy  decisions  in  the  field  of  stockpiling. 
He  is  also  a  member  of  the  Munitions 
Board  Interdepartmental  Stockpile  Com- 
mittee. 

Functions  of  the  Secretary  of  the  Interior 
Relating  to  Stockpiling  (Apr.  10,  1952) 

As  a  gold  watch  is  not  a  "certificate"  or 
an  "emblem,"  the  Secretary  of  the  In- 
terior is  not  authorized  to  award  a  gold 
watch  to  an  officer  or  employee  who  re- 
ceives the  Department's  Distinguished 
Service  Honor  Award. 
Replacing  Gold  Honor  Aivard  Medals  With 
Watches,  M-36129  (May  8,  1952) 

Repeals  of  statutory  provisions  by  im- 
plication are  not  favored. 

Unless  an  earlier  statutory  provision  is 
clearly  inconsistent  with,  or  repugnant  to, 
a  later  provision,  both  will  be  given  effect. 

As  the  provisions  of  sec.  4  of  the  act  of 
July  26,  1892,  relating  to  the  furnishing 
of  copies  of  official  records  of  the  Bureau  of 
Indian  Affairs,  were  inconsistent  with  the 
provisions  of  sec.  1  of  the  act  of  Aug.  24, 
1912,  relating  to  the  furnishing  of  copies 
of  official  records  of  the  Department  and 
its  constituent  bureaus  and  offices,  the 
earlier  section  was  impliedly  repealed  by 
the  later  section. 

Furnishing  Copies  of  Official  Records  of 
the  Bureau  of  Indian  Affairs  to  the  Public, 
M-36124  (May  19,  1952) 

Where  townsite  regulations  provide  that 
lots  may  be  sold  at  private  sale  only  if  they 
have  previously  been  offered  for  sale  at 
public  sale,  lots  not  shown  by  the  records 
to  have  been  thus  offered  are  not  subject  to 
private  sale. 
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Where  townsite  regulations  provide  that 
townsite  lots  offered  at  public  sale  but  not 
sold  may  be  sold  at  private  entry  in  the 
discretion  of  the  Secretary,  that  officer  is 
under  no  obligation  to  sell  such  lots  at  pri- 
vate sale,  but  he  may  sell  or  reserve  them 
as  he  may  deem  warranted. 
Maynard  R.  Smith,  Anchorage  016264, 
A-26273  (June  3,  1952) 

The  Asst.  Director  of  the  Geological  Sur- 
vey, if  present,  is  required  by  sec.  178  of 
the  Rev.  Stats,  to  perform  the  duties  of  the 
Director  in  the  event  of  the  latter's  death, 
resignation,  or  absence,  except  where  the 
provisions  of  sec.  178  have  been  superseded 
by  a  Secretarial  order  issued  under  the  act 
of  July  31,  18&4. 

The  authority  and  responsibility  of  the 
Asst.  Director  of  the  Geological  Survey 
temporarily  to  perform  the  duties  of  the 
Director  under  sec.  178  of  the  Rev.  Stats. 
do  not  depend  upon  whether  the  Asst.  Di- 
rector is  a  geologist. 

Under  the  act  of  July  31,  1S94,  the  Sec- 
retary of  the  Interior  is  authorized,  if  he 
deems  such  action  advisable,  to  issue  an 
administrative  order  superseding  sec.  178 
of  the  Rev.  Stats,  and  depriving  the  Asst. 
Director  of  the  Geological  Survey  of  his 
statutory  authority  and  duty  as  temporary 
to  the  office  of  Director. 

The  Secretary  without  interfering  with 
the  statutory  status  of  the  Asst.  Director 
of  the  Geological  Survey,  under  sec.  178  of 
the  Rev.  Stats.,  may  utilize  the  authority 
conferred  on  the  Secretary  in  the  act  of 
July  31,  1894,  by  designating  a  line  of  tem- 
porary succession  to  the  office  of  Director 
of  Geological  Survey  for  situations  when 
the  Director  is  absent  and  the  Asst.  Di- 
rector is  also  absent  or  a  vacancy  exists  in 
the  latter  position. 

The  Secretary,  in  taking  action  under 
the  act  of  July  31, 1894,  is  limited  to  geolo- 
gists in  prescribing  a  line  of  temporary 
succession  to  the  office  of  Director  of  the 
Geological  Survey. 

The  Secretary's  authority  under  the  act 
of  July  31,  1894,  to  designate  a  line  of  tem- 
porary succession  to  the  office  of  the  Di- 
rector of  the  Geological  Survey  relates  only 
to  situations  when  the  Director  of  the  Geo- 
logical Survey  is  absent. 
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The  Secretary  has  complete  discretion  to 
issue  whatever  directive  he  may  deem 
appropriate  respecting  temporary  succes- 
sion to  the  office  of  Asst.  Director  of  the 
Geological  Survey  in  the  event  of  the  death, 
resignation,  or  absence  of  that  officer. 
Temporary  Succession  to  the  Offices  of  Di- 
rector and  Assistant  Director  of  the  Geo- 
logical Survey,  M-36133   (June  25,  1952) 

Par.  (a)  of  sec.  1  of  Secretarial  Order 
No.  2509,  as  amended  by  Amendment  No. 
14,  authorizes  the  Under  Secretary  to 
promulgate  orders  relating  to  withdrawals 
or  reservations  of  lands  of  the  U.S.  under 
E.O.  No.  10355. 

Authority  of  the  Under  Secretary  to  Pro- 
mulgate Public  Land  Orders,  M-36137 
(July  2, 1952) 

The  Secretary  of  the  Interior  and  the 
Munitions  Board,  acting  jointly,  have  au- 
thority to  determine  that  a  semimanufac- 
tured material  is  a  strategic  and  critical 
material  and  should  be  stockpiled,  even 
though  such  material  can  be  derived  in 
adequate  quantities  from  domestic  raw  | 
materials. 

Stockpiling  of  Semimanufactured  Mate- 
rials,  M-36138  (July  3, 1952) 

The  Secretary  of  the  Interior  is  not 
bound  by  the  judgment  of  a  State  court  i 
against  a  restricted  Osage  Indian  and,  in; 
the  exercise  of  the  discretionary  authority  I 
vested  in  him  by  Federal  law,  the  Secretary 
may  cause  such  a  judgment  to  be  paid  in' 
whole  or  in  part,  or  withhold  payment,! 
from  restricted  moneys  under  his  super- 
vision and  control. 

Victor  Lasley  v.  Jane  Revard,  File  No.\ 
25809-49,  IA-20  (July  16,  1952) 

A  provision  in  a  tribal  constitution  which?  " 
declares  that  any  adult  member  of  the!  i 
tribe  shall  be  eligible  to  vote  at  any  elec- 
tion "when  he  or  she  presents  himself  or« 
herself  at  a  polling  place  within  his  or  her1 
voting  district"  does  not  impose  a  residence 
requirement  on  eligibility  to  vote,  since  the 
quoted  phrase  is  designed  to  regulate  th( 
voting  process  by  preventing  absentee  vot 
ing,  rather  than  to  disqualify  members  o1; 
the  tribe  who  reside  outside  the  voting  disJ 
tricts  comprising  the  reservation. 
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Election  laws  are  to  be  construed  liber- 
ally in  favor  of  the  right  to  vote,  and  this 
rule  is  particularly  appropriate  in  constru- 
ing the  provisions  of  Indian  tribal  constitu- 
tions governing  eligibility  to  vote  in  tribal 
elections. 

Residence  in  a  voting  district  on  the 
Blackfeet  Reservation  is  not  a  prerequisite 
for  voting  in  Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per 
centum  of  the  eligible  Blackfeet  voters  par- 
ticipated in  an  election  on  a  proposed 
amendment  to  the  Blackfeet  tribal  con- 
stitution, it  is  necessary  to  include  in  the 
computation  all  the  nonresident  adult  mem- 
bers of  the  tribe,  as  well  as  the  adult  mem- 
bers of  the  tribe  residing  in  the  voting  dis- 
tricts which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or  his 
delegate)  can  call  a  legal  election  on  the 
adoption  of  a  proposed  amendment  to  the 
constitution  of  the  Indian  tribe. 

An  election  which  was  called  and  held 
by  the  Blackfeet  Tribal  Business  Council 
on  the  adoption  of  a  proposed  amendment 
to  the  Blackfeet  Tribal  Constitution  has  no 
legal  standing  and  must  be  disregarded  in 
determining  whether  the  proposed  amend- 
ment was  adopted. 

As  less  than  30  per  centum  of  the  eligible 
members  of  the  Blackfeet  Tribe  voted  in 
the  legal  election  on  the  adoption  of  pro- 
posed Amendment  III  to  the  tribal  constitu- 
tion, the  proposed  amendment  was  not 
adopted. 

Vote  on  Proposed  Amendment  III  to  Black- 
feet Constitution,  M-36141  (July  18,  1952) 

The  act  of  Mar.  4,  1915,  which  reserved 
lands  for  school  purposes  in  Alaska,  does 
not  authorize  the  issuance  of  oil  and  gas 
leases  on  lands  in  the  reserved  school 
sections. 

The  Materials  Act  of  July  31,  1947,  does 
not  authorize  the  disposal  of  the  oil  and 
gas  deposits  that  may  be  contained  in  the 
Alaska  reserved  school  sections. 

Neither  the  Territory  of  Alaska  nor  the 
Dept.  of  the  Interior  is  empowered  by  any 
existing  legislation  to  dispose  of  the  oil 
and  gas  deposits  that  may  be  contained  in 
the  Alaska  reserved  school  sections. 
Disposal  of  Oil  and  Gas  in  Alaska  School 
Sections,  M-36143  (July  22,  1952) 
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A  withdrawal  of  public  lands  made  by 
the  Secretary  of  the  Interior  in  1903  must 
be  regarded  as  having  been  impliedly  au- 
thorized by  the  President. 

A  withdrawal  of  public  lands  could  be 
validly  effected  in  1903  by  means  of  a  letter 
from  the  Secretary  of  the  Interior  to  the 
Commissioner  of  the  General  Land  Office. 
Authority  of  the  Secretary  of  the  Interior 
to  Withdraw  Public  Lands,  M-36144 
(Aug.  4,  1952) 

In  the  exercise  of  his  supervisory  power, 
the  Secretary  may  act  upon  an  appeal  from 
a  manager's  decision  without  awaiting  a 
decision  on  the  appeal  by  the  Director  of 
the  Bureau  of  Land  Management. 

In  the  absence  of  a  statutory  provision 
or  departmental  regulation  prescribing  the 
effective  date  that  should  be  given  to  an 
oil  and  gas  lease  upon  its  issuance,  the 
effective  date  could  properly  be  one  that 
was  agreed  to  by  both  parties. 

After  a  lease  has  expired  in  accordance 
with  its  terms,  the  Department  cannot 
redate  the  lease  so  as  to  continue  it  in 
force  beyond  its  original  expiration  date. 

An  application  for  a  preference-right 
lease  under  the  act  of  July  29, 1942,  can  be 
filed  only  by  the  record  titleholder  of  the 
lease. 

Where  rental  remains  unpaid  on  a  base 
lease  at  its  date  of  expiration,  the  lease  has 
not  been  maintained  in  accordance  with 
statutory  requirements  and  regulations  and 
cannot  be  the  basis  for  the  issuance  of  a 
preference-right  lease  under  sec.  1  of  the 
act  of  July  24,  1952. 

Mrs.  Grace  Levers  and  Mrs.  Frances  Dale, 
Las  Cruces  0622^2,  069762,  072005,  A-26462 
(Aug.  20,  1952) 

The  negotiation  of  a  lease  on  Indian  land 
vests  no  right  in  the  lessee  unless  and  until 
the  lease  is  approved  by  the  Secretary.  The 
Secretary  may  in  his  discretion,  approve 
or  disapprove  the  lease  upon  the  basis  of 
the  circumstances  existing  at  the  time  he 
considers  the  matter  and  the  conditions  at 
the  time  of  the  negotiations  will  not  be 
controlling. 

Food  Machinery  and  Chemical  Corp.,  Fort 
Hall  phosphate  leases  53-60,  IA-78 
(Aug.  29,  1952) 
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Under  sec.  8  of  the  corporate  charter  of 
the  Southern  Ute  Tribe,  the  tribe  may 
make  per  capita  payments  out  of  the  cur- 
rent net  income  for  any  fiscal  year  without 
securing  departmental  approval. 

The  Southern  Ute  Tribe  may,  without 
securing  departmental  approval,  distrib- 
ute per  capita  among  its  members,  in  any 
fiscal  year,  up  to  one-half  of  the  tribe's 
accrued  surplus. 

The  Southern  Ute  Tribe  must  secure  the 
approval  of  the  Department  before  it  can 
distribute  per  capita  among  its  members, 
in  any  one  year,  more  than  one-half  of  its 
accrued  surplus. 

The  governing  body  of  the  Southern  Ute 
Tribe  may,  before  the  close  of  a  fiscal  year, 
make  per  capita  payments  out  of  the 
profits  for  that  year. 

The  royalties  received  by  the  Southern 
Ute  Tribe  from  its  oil  and  gas  leases  con- 
stitute "profits  of  corporate  enterprises  or 
income"  within  the  meaning  of  sec.  8  of 
the  corporate  charter  of  the  Tribe. 
Per  Capita  Distributions  Under  Southern 
Ute  Charter,  M-36146  (Nov.  14,  1952) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry  un- 
der the  reclamation  laws  any  or  all  of  the 
lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of  the 
lands  in  the  Klamath  Straits  Unit,  the 
Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  East  Unit  of  the  Klamath  Lake  Res- 
ervation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  East 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to 
modify  existing  Executive  orders  respect- 
ing the  Tule  Lake  Wildlife  Refuge  and  the 
Klamath  Lake  Reservation  by  eliminating 
from  the  respective  reservations  any  lands 
that  he  may  decide  to  open  for  homestead 
entry  under  the  reclamation  laws. 

Permissive  statutory  provisions  indicat- 
ing that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  Under  the  provisions  of  the  reclama- 
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tion  laws  should  not  be  construed  admin- 
istratively as  imposing  a  mandatory  duty 
to  effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the  pro- 
visions of  the  reclamation  laws  concerning 
entry  and  patent  merely  places  such  lands 
in  the  category  of  lands  that  are  subject  to 
entry  and  patent  under  the  provisions  of 
the  reclamation  laws  unless  withdrawn  or 
reserved  for  a  public  purpose,  and  is  not  a 
statutory  command  that  an  existing  reser- 
vation of  such  lands  for  a  public  purpose 
shall  be  canceled  and  the  lands  disposed  of 
in  the  manner  indicated. 

The  cancellation  of  a  first-form  recla- 
mation withdrawal  respecting  an  area 
does  not  cancel  other  existing  withdrawals 
or  reservations  of  the  same  area  for  differ- 
ent purposes  so  as  necessarily  to  make  the 
area  available  for  entry. 
Homesteading  on  Lands  Within  the  Klam- 
ath Lake  Reservation  and  in  the  Tule 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

The  Secretary  of  the  Interior  is  without 
authority  to  issue  a  patent  in  fee  to  an 
Indian  allottee  unless  he  finds  that  the 
allottee  is  competent  and  capable  of  man- 
aging his  affairs. 

Application  of  Irene  Red  Elk  Dog  for  Pat- 
ent in  Fee,  I.O.  File  5819-52,  IA-100  (Apr. 
2T,  1953) 

While  a  party  who  does  not  appeal  from 
the  Regional  Administrator's  apportion- 
ment of  an  isolated  tract  has  no  standing  to 
question  the  award,  the  Secretary  of  the 
Interior  may,  on  his  initiative,  while  the 
lands  are  subject  to  his  jurisdiction,  review 
and  correct  erroneous  actions  previously 
taken  within  the  Department  respecting 
such  lands. 

The  supervisory  authority  of  the  Sec- 
retary to  correct  erroneous  decisions  from 
which  no  appeal  has  been  taken  is  to  be 
exercised  only  when  the  facts  of  the  par- 
ticular case  warrant  such  action. 

A  preference-right  claimant  for  an  iso- 
lated tract  offered  at  public  sale  is  not  en 
titled  to  a  formal  hearing  on  the  division 
of  the  tract  between  him  and  another  pref- 
erence-right claimant. 
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In  order  to  establish  a  preference  right 
to  purchase  an  isolated  tract,  a  claimant 
must  show  that  he  was  the  owner  of  con- 
tiguous land  during  the  period  allowed  for 

•  the  assertion   of  preference-right  claims 

:  and  that  he  has  continued  to  be  the  owner 

•  of  contiguous  land. 

'  Mary  Yolk,  et  al.,  Denver  057177,  A-26601 
'  (May  5,  1953) 

The  Food  Machinery  and  Chemical  Cor- 
poration mining  leases  which  are  located 
,  on  allotted  and  tribal  lands  on  the  Fort 
\  Hall  Reservation  in  Idaho. 

The  leases  are  returned  to  the  Bureau 
,  to  be  amended  to  embody  the  new  royalty 
i  provisions  which  should  be  approved. 
;  Food  Machinery   and   Chemical   Corpora- 
tion, IA-97  (May  6,  1953) 

The  Secretary  may  not  consent  to,  nor 
be  bound  by,  the  decision  of  arbitrators 
■  regarding  land  values  in  State  Exchanges. 
The  Secretary  could  agree  to  the  appoint- 
ment of  a  board  of  independent  appraisers 
whose  opinion  would  be  advisory  to  him  if 
I  the  appraisers  were  not  to  be  paid  from 
;  appropriated  funds. 

,     If  appointment  of  arbitrators  is  deemed 

advisable  and  payment  by  Govt,  of  part  of 

cost  of  arbitration  considered  advisable, 

the  Comptroller  General  should  be  asked 

1  -  to  rule  on  question. 

i  I  Arbitration  on  State  Exchanges  (July  20, 
1953) 

In  view  of  the  legislation  governing  the 
I  settlement  of  the  claims  of  the  Cheyenne 
,  River  Sioux  Indians,  arising  from  the  con- 
struction of  the  Oahe  Dam  and  Reservoir, 
under  which  the  claims  are  for  final  dis- 
position by  Congress,  and  the  Chief  of  En- 
gineers, Dept.  of  the  Army,  is  given  final 
responsibility  for  negotiating  with  respect 
to  the  taking  of  the  Indians'  property,  a 
■   'definite  expression  of  opinion  on  the  part 
of  this  Department  concerning  the  claim 
of    the    tribe    for    compensation    for    the 
\  Cheyenne  River  Hospital,  which  will  be 
:  inundated  by  the  Oahe  Dam  and  Reservoir, 
li    might  prove  both  premature  and  academic. 
J  :As  it  appears,  however,  that  the  Cheyenne 
;J  River  Hospital  was  constructed  on  tribal 
A  Hands   with  tribal  funds  but  was   subse- 
(  quently  remodeled  at  the  expense  of  the 
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Govt.,  the  argument  may  be  advanced  by 
the  Dept.  that  the  claim  of  the  tribe  calls 
for  an  adjustment  of  equities. 
Taking  of  Cheyenne  River  Hospital,  M- 
36170  (July  30,  1953) 

In  the  absence  of  specific  authority  in 
statutes  concerning  Indians  generally  or  in 
the  Taylor  Grazing  Act  for  the  Secretary  of 
the  Interior  to  permit  the  exchange  of  In- 
dian trust  lands  for  public  lands  pursuant 
to  sec.  8  of  the  Taylor  Grazing  Act,  an 
amendment  to  43  CFR,  Part  146  which 
would  involve,  among  other  things,  the  can- 
cellation and  issuance  of  trust  patents  to 
accomplish  an  exchange,  would  be  un- 
authorized. 

Proposed  Amendment  of  43  CFR,  Part  l.'f6, 
M-36183  (Aug.  14, 1953) 

A  five-acre  Alaska  homesite  may  not  be 
located  within  80  rods  of  navigable  water 
if  either  of  its  side  lines  projected  would 
reach  the  shore  line  within  80  rods  of  the 
side  line  or  side  lines  projected  of  another 
entry,  made  under  the  act  of  May  14,  1898, 
within  80  rods  of  navigable  water. 

The  regulation  adopted  by  the  Depart- 
ment providing  that  shore  space  reserves 
shall  be  80  rods  in  depth  is  valid. 
Richard  W.  Freer,  Anchorage  021430,  A- 
26746  (Aug.  19,  1953) 

The  Secretary  of  the  Interior  may,  with 
the  concurrence  of  the  Secertary  of  Com- 
merce, allow  or  prohibit  truck  travel  on  the 
Baltimore- Washington  Parkway  and,  con- 
sequently, may  adopt  a  regulation  prohibit- 
ing truck  traffic  in  the  Parkway  except  in 
special  instances. 

Truck  Travel  on  the  Baltimore-Washing- 
ton Parkway,  M-36174  (Sept.  4, 1953) 

The  acqusition  from  a  State  by  an  em- 
ployee of  the  Bureau  of  Land  Management 
of  public  land  selected  by  the  State  for  his 
benefit  is  prohibited  by  sec.  45,  R.S.  and  43 
CFR  7.3,  even  though  the  State  filed  its  ap- 
plication to  select  the  land  before  he  be- 
came an  employee  of  the  Bureau  and  the 
employee  has  not  participated  in  the  con- 
sideration of  the  application  by  the 
Bureau. 

Acquisition  oy  an  Employee  of  the  Bureau 
of  Land  Management  from  a  State  of  Pub- 
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lie  Land  Selected  by  the  State,  M-36176 
(Oct.  2,  1953) 

O  and  C  timber  sales  in  any  one  year  in 
a  master  unit  may  exceed  the  sustained- 
yield  capacity  as  determined  by  Secretarial 
order  so  long  as  the  running  average  ob- 
tained during  a  reasonable  period  is  below 
the  sustained-yield  capacity  of  the  master 
unit. 

Sustained-Yield  Capacity  and  Annual  Cut- 
ting Rate  (Dec.  18, 1953) 

The  Secretary  of  the  Interior  has  no 
jurisdiction  to  probate  interests  in  re- 
stricted or  trust  property  inherited  by  or 
devised  to  Indians  who  are  Canadian 
nationals. 

Probate  of  Estates  of  Canadian  Indians, 
M-36186  (Dec.  18, 1953) 

Under  Article  II  of  the  by-laws  of  the 
Colorado  River  Indian  Tribes,  under 
which  councilmen  or  officers  of  the  tribe 
must  be  members  of  the  tribe,  honorary 
members  are  not  eligible  for  tribal  office. 
Eligibility  of  Honorary  Members  to  Hold 
Tribal  Office,  M-36199  (Jan.  6,  1954) 

Sec.  9  of  the  act  of  June  28,  1946  (60 
Stat.  333,  336),  which  prohibits  "further 
construction  work  on  the  Crow  reservation 
without  the  consent  of  the  Crow  Tribe  and 
the  irrigation  districts  affected,"  applies 
only  to  the  extension  of  an  existing  irri- 
gation system  of  the  Crow  reservation  and 
is  not  applicable  to  the  construction  of  the 
Yellowtail  Dam. 

The  Congress  has  specifically  authorized 
the  Yellowtail  Dam  as  a  reclamation  and 
power  development  and  has  provided  that 
in  undertaking  the  project  and  carrying 
out  his  plans,  the  Secretary  shall  be  gov- 
erned by  the  Federal  Reclamation  Law 
(Flood  Control  Act  of  June  17,  1902)  (32 
Stat.  388)  gives  the  Secretary  of  the  In- 
terior express  authority  to  condemn  lands 
needed  for  a  reclamation  project. 
Condemnation  of  Indian  Lands  Needed  for 
the  Yellowtail  Dam  and  Reservoir  Site,  M- 
36148  (Supp.)    (Feb.  3,  1954) 

Under  Amendment  III  of  the  Colville 
Tribal  Constitution,  the  Colville  Business 
Council  has  power  to  eliminate  from  the 
membership    roll    of    the    Colville    Tribe, 
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within  two  years  from  the  approval  of  the 
amendment,  the  names  of  Indians  who  are 
Canadian  nationals  residing  in  Canada. 

As  such  action  was  taken  by  the  Busi- 
ness Council  within  the  two-year  period 
following  the  approval  of  the  amendment, 
it  is  immaterial  that  the  Secretary  of  the 
Interior  failed  to  give  his  approval  before 
the  expiration  of  the  two-year  period.  He 
may  give  his  approval  now  or  subsequently. 

The  adoption  of  general  rules  and  regu- 
tions  governing  the  revision  of  the  mem- 
bership roll  is  not  a  prerequisite  to  the 
taking  such  action,  since  the  power  to  re- 
vise the  tribal  membership  roll  is  a  dis- 
tinct power  which  is  conferred  by  the  terms 
of  Amendment  III  itself,  and  in  any  event 
the  council  may  act  in  individual  cases  be- 
fore general  rules  and  regulations  have 
been  adopted. 

American  Indians  who  have  expatriated 
themselves  and  become  Canadian  nationals 
do  not  enjoy  the  protection  of  sec.  15  of  the 
act  of  Mar.  3,  1875  (18  Stat.  400),  which 
preserves  the  right  of  any  Indian  who 
abandons  tribal  relations  "to  his  distribu- 
tive share  of  all  annuities,  tribal  funds, 
lands,  and  other  property,"  since  the  stat- 
ute must  be  assumed  to  have  been  designed 
for  the  protection  of  Indians  who  did  not 
lose  their  American  nationality. 
Solicitor's  Opinion,  M-36196  (Mar.  4, 1954) 

The  Secretary  of  the  Interior  may  au- 
thorize another  officer  of  the  Department 
to  perform  the  functions  of  the  Secretary 
as  Chairman  of  the  Migratory  Bird  Con- 
servation Commission. 
Migratory  Bird  Conservation  Commission, 
M-36214  (Mar.  20, 1954) 

An  Indian  allotment  application  is  prop- 
erly rejected  where  the  land  applied  for  is 
revested  O  and  C  land  of  class  2  under 
the  act  of  June  9, 1916. 

John    Johnson,     Oregon    01628,    A-26823 
(Mar.  25,  1954) 


To  the  extent  that  the  receipt  of  appli- 


ippli-    «« 

cations  under  the  public  land  laws  is  a 
function  of  the  land  offices,  it  is  one  of   Htl 
the  functions  which  has  been  vested  in  the     :' 
Secretary  of  the  Interior  by  Reorganiza-    h 
tion  Plan  No.  3  pursuant  to  the  provisions 
of  the  Reorganization  Act  of  1949. 
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The  Secretary  of  the  Interior  may  dele- 
gate to  a  land  office  in  one  State  the  func- 
tion of  receiving  applications  or  entries 
for  public  lands  in  another  State. 
Filing  of  Applications  in  Land  Office  in 
One  State  for  Lands  in  Another  State, 
M-36213  (Apr.  15,  1954) 

The  function  of  issuing  regulations  pur- 
suant to  sec.  3  of  the  act  of  Aug.  25,  1916 
(39  Stat.  535),  may  be  delegated  pursuant 
to  Reorganization  Plan  No.  3  of  1950. 

The  Secretary  of  the  Interior  may  dele- 
gate to  a  superintendent  of  a  park  area  the 
function  of  signing  and  promulgating  sub- 
sidiary regulations  applying  to  the  area 
under  his  jurisdiction. 
Delegations  of  Authority  of  Field  Officials 
of  National  Park  Service  to  Issue  Regula- 
tions, M-36206  (May  7,  1954) 

Where  none  of  the  applicants  for  a  hot 
springs  lease  have  filed  a  proper  applica- 
tion as  required  by  the  pertinent  regula- 
tion, no  lease  will  be  awarded  and  the 
matter  will  be  remanded  for  further  action 
upon  the  filing  of  proper  application. 
Jesse  Moudy  Francis,  et  ah,  Los  Angeles 
089384,  A-26865  (May  21,  1954) 

Where  a  State  indemnity  selection  for 
land,  which  may  properly  be  classified  as 
an  isolated  tract,  on  behalf  of  one  adjoin- 
ing landowner  conflicts  with  a  desert  land 
application  of  another  adjoining  land- 
owner and  both  landowners  have  equitable 
interests  in  the  disputed  tract,  it  is  proper 
to  classify  the  land  for  disposition  as  an 
isolated  tract  despite  the  ordinary  practice 
of  giving  State  applications  preference. 
State  of  California,  William  M.  Patch,  Los 
Angeles  077628,  07870/,,  A-26416  (Aug  6 
1954) 

Where  public  land  has  been  withdrawn 
under  the  provisions  of  the  Reclamation 
Act  of  1902,  a  railroad  company  cannot  ob- 
tain a  right-of-way  over  the  lands  under 
the  act  of  Mar.  3,  1875,  so  long  as  the 
withdrawal  remains  in  effect. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875,  across  reclamation 
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withdrawn  lands,  as  a  condition  to  modify- 
ing the  reclamation  withdrawal  so  as  to 
permit  the  issuance  of  the  grant. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  granting  rights-of-way  under  the 
Reclamation  Project  Act  of  1939. 
Southern  Pacific  Railroad  Co.,  Phoenix 
081070,  A-26143  (Aug.  20,  1951) 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be 
restricted  to  veterans  when  veteran  eli- 
gibles  are  available,  applies  only  to  the 
competitive  civil  service.  The  restriction 
in  no  way  affects  the  superior  appoint- 
ment preference  of  an  Indian  of  14th  or 
more  of  Indian  ancestry  in  the  Bureau  of 
Indian  Affairs,  as  prescribed  by  regula- 
tions of  the  CSC  under  Sch.  A  governing 
the  noncompetitive  service.  A  nonveteran 
Indian  of  14  th  or  more  of  Indian  ancestry 
has  a  superior  appointment  preference 
over  a  non-Indian  veteran  for  excepted  ap- 
pointment to  the  positions  enumerated  in 
sec.  3  of  the  Veterans'  Preference  Act  of 
1944,  as  amended. 

Appointment  of  Indians  to  Restrictive  Po- 
sitions, M-36205  (June  4,  1954) 

Where  there  is  no  showing  that  land  in- 
cluded in  a  mining  claim  is  subject  to  min- 
ing location,  it  is  premature,  in  a  proceed- 
ing to  determine  the  validity  of  the  claim, 
to  consider  whether  the  land  is  mineral  in 
character  or  whether  a  valid  discovery  has 
been  made  on  the  claim. 

The  Secretary  of  the  Interior,  in  the  ex- 
ercise of  his  supervisory  authority,  may 
assume  jurisdiction  of  any  proceeding  in- 
volving a  claim  to  public  land  and  make 
any  determination  necessary  to  the  proper 
disposition  of  the  claim. 

Lands  included  within  a  power  site  re- 
serve or  a  power  project  affected  by  sec. 
24  of  the  Federal  Power  Act  and  lands 
withdrawn  by  the  Secretary  of  the  Interior 
from  all  forms  of  appropriation  under  the 
public  land  laws  are  not  subject  to  the 
operation  of  the  mining  laws. 
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While  such  lands  remain  so  withdrawn, 
no  rights  under  the  mining  laws  can  be 
initiated  on  them. 

United  States  v.  Wilmot  D.  Everett,  et  al., 
Contest  No.  7-27,  A-27010  (Aug.  30,  1954) 

Lands  included  within  a  power  site 
classification  are  not  open  to  mining  loca- 
tion unless  they  have  been  restored  to 
entry  pursuant  to  sec.  24  of  the  Federal 
Power  Act. 

The  classification  of  land  as  a  power 
site  by  the  Director  of  the  Geological  Sur- 
vey, which  is  approved  by  the  Secretary 
of  the  Interior,  subjects  the  land  to  dis- 
position only  as  provided  by  sec.  24  of  the 
Federal  Power  Act. 

A  withdrawal  made  subject  to  existing 
withdrawals  attaches  as  a  secondary  claim 
on  the  land  and  becomes  effective  upon  the 
revocation  of  the  earlier  withdrawal. 

Mining  locations  made  on  lands  with- 
drawn from  such  location  are  null  and 
void. 

Vanadium  Corp.  of  America,  United  States 
Vanadium  Corp.,  A-26914  (Sept.  8,  1954) 

The  act  of  Mar.  12,  1914,  authorizing 
the  President  to  operate  railroads  in 
Alaska,  which  authority  has  been  vested 
in  the  Secretary  of  the  Interior  by  Execu- 
tive order,  and  the  Interior  Department 
Appropriation  Act,  1955,  contain  authority 
under  which  the  Alaska  Railroad  may 
operate  ocean-going  vessels,  provided  the 
Secretary,  or  his  properly  authorized  rep- 
resentative, determines  such  operations  to 
be  necessary  for  the  benefit  and  develop- 
ment of  industry  or  travel  in  the  area 
served. 

Operation   of  Ships  by  the  Alaska  Rail- 
road, M-36244  (Sept.  30,  1954) 

The  transfer  by  Presidential  Proclama- 
tion to  national  forest  status  for  admin- 
istration of  lands  acquired  under  Title  III 
of  the  Bankhead-Jones  Act  of  July  22,  1957 
(50  Stat.  522,  525,  530),  as  amended  July 
28,  1942  (56  Stat.  725,  7  U.S.C.  1011(c)  and 
1018),  does  not  include  a  transfer  of  the 
function  of  administering  the  minerals  in 
the  land  and  since  they  remain  subject  to 
administration  under  the  terms  of  the  laws 
under  which  they  were  acquired,  the  func- 
tion of  administering  them  was  transferred 
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to  the  Secretary  of  the  Interior  by  sec.  402 
of  Reorganization  Plan  No.  3  of  1946.  The 
same  rule  would  apply  with  respect  to 
lands  acquired  under  the  other  acts  of 
similar  nature  and  scope  named  in  said 
sec.  402. 

Authority  to  Lease  Minerals  in  Acquired 
Lands  Under  Section  402  of  Reorganization 
Plan  No.  3  of  1946,  Where  the  Lands  Have 
Been  Given  National  Forest  Status  (Oct. 
11,  1954) 

Under  the  Department's  regulations  a 
classification  of  a  tract  of  land  as  suitable 
for  public  sale  may  be  revoked  at  any  time 
prior  to  the  issuance  of  a  final  certificate  to 
a  purchaser. 

Where  a  tract  of  land  was  classified  as 
suitable  for  public  sale  upon  the  basis  of  a 
record  which  did  not  indicate  the  intense 
small  tract  interest  in  the  area,  it  is  proper 
to  reclassify  the  land  as  suitable  for  dis- 
position as  small  tracts. 

A  tract  of  land  which  is  covered  by  drift- 
ing sand  dunes  and  the  major  portion  of 
which  is  traversed  by  a  wash  which  is  sub- 
ject to  flash  floods  is  not  suitable  for  dispo- 
sition as  small  tracts,  but  is  properly 
classified  as  suitable  for  disposition  at  pub- 
lic sale  as  a  tract  too  rough  for  cultivation. 
Franklin  P.  Butts,  Los  Angeles  079743,  A- 
26801  (Supp.)   (Nov.  15,  1954) 

Where  through  gross  error  or  fraud  in 
the  recorded  meanders  of  a  lake  consider- 
able areas  of  land  were  omitted  from  the 
original  survey,  the  omitted  lands  are  pub- 
lic lands  subject  to  survey  and  disposition 
by  the  U.S. 

In  all  cases  where  the  Secretary  of  the 
Interior  deems  it  necessary  to  properly 
mark  the  boundaries  of  the  public  lands 
remaining  undisposed  of,  he  may,  on  his 
own  initiative,  cause  the  necessary  resur- 
veys  to  be  made. 

C.  V.  Branham  Lumber  Co.,  E.  61193,  A- 
26987  (Nov.  26,  1954) 

SETTLEMENT 

Receipt  and  Release  Agreements,  cover- 
ing settlements  of  oil  and  gas  pollution 
damages  to  lands  allotted  to  Indians  of  the 
Five  Civilized  Tribes. 
Memorandum  (Aug.  4,  1943) 


SMALL  TRACT  ACT 
GENERALLY 

Motion  for  rehearing.  Payment  required 
for  unauthorized  use  of  land. 
Charles  H.  Weber,  GLO  1948617,  A-23853 
(July  11,  1946) 

A  lease  issued  under  the  small  tract  act 
will  not  be  canceled  because  it  does  not  con- 
form to  the  policy  of  the  Department,  in 
the  absence  of  a  statutory  or  regulatory 
prohibition  against  the  issuance  of  the 
lease  at  the  time  of  issuance. 

The  decision  in  case  of  Adeline  H.  Rogn- 
lien,  Los  Angeles  060143,  approved  by  the 
Department  on  Mar.  7,  1946,  reversed. 
Antonia  Ziegler,  Charles  Vaclav  Ziegler, 
Los  Angeles  060144,  060145  "C",  A-24537 
(Sept.  18,  1947) 

It  is  appropriate  to  reject  an  application 
for  a  small  tract  lease  covering  an  area 
larger  than  five  acres. 

In  computing  the  acreage  sought  in  a 
small  tract  application,  the  area  covered 
by  a  right-of-way  crossing  the  tract  is  not 
to  be  deducted. 

Robert  E.  Miller,  et  al.,  Arizona  0504,  0542, 
0507,  A-26374,  A-26406-7  (Oct.  14,  1952) 

In  the  absence  of  a  clear  showing  of 
a  legislative  intent  to  effect  existing  rights 
and  obligations,  an  amendment  requiring 
the  insertion  of  a  reverter  clause  in  con- 
veyances of  small  tracts  to  Interior  Depart- 
ment employees  in  Alaska  will  not  be  con- 
strued to  apply  to  patents  issued  pursuant 
to  leases  giving  the  holder  an  option  to 
purchase  in  effect  at  the  time  the  amend- 
ment is  enacted. 

Where  two  laws  are  enacted  four  days 
apart  providing  for  the  classification  of 
lands  in  Alaska  for  certain  purposes,  the 
Srst  of  which  specifically  states  that  the 
classification  shall  segregate  the  land  from 
)ther  forms  of  disposal  and  the  second  of 
vhich  is  silent  on  the  point,  it  is  doubtful, 
n  the  absence  of  a  regulation  so  providing, 
hat  classification  pursuant  to  the  second 
aw  will  have  such  a  segregative  effect. 

A  regulation  providing  that  classifica- 
ion  in  Alaska  under  a  law  authorizing 
uch  classification  will  segregate  the  lands 
rom  other  forms  of  disposal  would  not 
tecessarily  be  ineffective. 
lemorandum  (Oct.  4,  1954) 
269-098—74 79 
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When  the  fact  that  land  is  reserved  un- 
der sec.  24  of  the  Federal  Power  Act  is 
overlooked  and  when,  subsequent  to  a  de- 
cision remanding  a  case  to  the  Bur.  of 
Land  Management  for  a  further  showing 
by  an  applicant  for  a  lease  under  the  Small 
Tract  Act,  the  Federal  Power  Comm.  deter- 
mines that  the  land  cannot  be  restored  to 
entry  under  the  public  land  laws,  the  de- 
cision remanding  the  case  will  be  vacated 
and  application  will  be  finally  rejected. 
Leland  P.  Jones,  Coeur  d'Alene  014268  "D", 
A-25547  (June  14,  1949) 

Where  a  request  is  received  by  the  De- 
partment from  the  Admr.  of  Civil  Aero- 
nautics for  a  conveyance  of  public  land  for 
airport  purposes  pursuant  to  the  Federal 
Airport  Act,  this  Department  cannot  prop- 
erly review  the  request  to  determine  wheth- 
er the  land  is  needed  for  airport  purposes 
or  whether  the  request  is  made  in  good 
faith  or  whether  the  local  governmental 
agency  on  whose  behalf  the  request  is  made 
has  authority  to  apply  for  a  conveyance  of 
the  land. 

Upon  receiving  such  a  request,  this  De- 
partment can  only  determine  whether  the 
proposed  conveyance  would  be  inconsistent 
with  the  needs  of  the  Department. 

An  applicant  for  a  tract  of  land  under 
the  Small  Tract  Act  has  no  authority  to 
occupy  or  use  the  land  prior  to  the  allow- 
ance of  his  application. 
James  P.  Kelly,  Blackfoot  055721,  A-25775 
(Apr.  11,  1950) 

APPLICATIONS 

Application  for  agricultural  classifica- 
tion and  homestead  entry  held  for  rejec- 
tion. 

Where  homestead  application  covers  280 
acres  of  land  in  Las  Vegas  Valley,  where 
precipitation  is  low,  artesian  wells  not  sat- 
isfactory, soil  is  alkaline  and  the  cost  of 
bringing  water  from  Boulder  Dam  pro- 
hibitive, it  is  proper  to  aflirm  the  Commis- 
sioner's decision  denying  homestead  appli- 
cation without  prejudice  to  appellant's 
right  to  file  under  the  Five-Acre  Tract  Law. 
Arvel  Hansen,  Carson  City  021129  "C"  A- 
23954  (Feb.  13, 1945) 

Application  for  homestead  entry  rejected 
without  prejudice  to  an  application  under 
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the  act  of  June  1,  1938,  for  a  homesite.  Ap- 
peal from  the  General  Land  Office. 
Lewis  W.  Hibberd,  Pueblo  056688  "C",  A- 
24027  (July  23,  1945) 

Application  for  5-acre  tract  lease  held  for 
rejection. 

The  application  of  Jesse  Elmer  Wilson 
for  a  lease  under  the  Five-Acre  Tract  Act 
was  rejected  because  he  planned  to  use 
the  land  as  a  recreational  site  which  would 
interfere  with  grazing  operations  and 
would  provide  a  fire  hazard. 
Jesse  Elmer  Wilson,  The  Dalles  081857, 
A-24120  (Feb.  20, 1946) 

Small  Tract  Applications  Held  for 
Rejection. 

James  R.  Maynard  and  Norman  H.  Har- 
stad  have  appealed  from  decisions  of  the 
Assistant  Commissioner  rejecting  their 
applications  to  lease  adjoining  5-acre  home- 
sites.  The  rejections  were  based  on  the  fact 
that  the  land  was  unsuitable  for  either 
agriculture  or  grazing,  the  cost  of  construc- 
tion of  homesite  improvements  would  be 
excessive  and  the  land  in  question  is  slated 
for  inclusion  in  a  national  monument. 

One  appeal  contradicts  the  Commission- 
er's findings  but  offers  no  proof  and  the 
other  appeal  offers  only  statements  of  real 
estate  salesmen  and  the  Chamber  of  Com- 
merce, which  statements  were  not  appli- 
cable to  the  particular  site  in  question. 
James  R.  Maynard,  Norman  H.  Harstad, 
Los  Angeles  054845,  054846,  A-24279,  A- 
24280  (Apr.  9,  1946) 

Application  for  5-acre  tract.  Appeal  from 
the  General  Land  Office. 
Howard  H.  Hill,  Carson  City  021850  "C", 
A-24320  (May  24, 1946) 

Application  for  Homestead  Entry  Held 
for  Rejection. 

Homestead  application  denied,  where 
land  is  submarginal  and  best  adapted  for 
timber,  without  prejudice  application  for 
small  tract. 

Charles  R.  Low  Cloud,  GLO   09794  "C", 
A-24232  (July  17, 1946) 

Applications  to  purchase  small  tracts 
rejected. 
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Five-acre  tracts  will  not  be  sold  where 
they  contain  the  water  which  controls  the 
use  of  the  surrounding  area. 

Quaere — whether  use  of  5-acre  tracts  for 
summer  sheep  camp  purposes  related  ex- 
clusively to  grazing  use  would  be  in  con- 
formity with  the  purpose  of  the  5-acre  tract 
act  of  June  1,  1938? 

Frank  Herbst  and  Anton  Herbst,  Cheyenne 
065119,  "C"  065089  A-24372,  73  (Aug.  2, 
1946) 

Applications   to   purchase    small   tracts 
rejected.  Motion  for  rehearing. 
Frank  Herbst  and  Anton  Herbst,  Cheyenne 
065119,  065089  "C",  A-24372-73  (Sept.  25, 
1946) 

Five- Acre  Tract  Application  Rejected. 

Five-acre  tract  lease  application  was 
properly  rejected  where  it  embraced  lands 
temporarily  withdrawn  from  application 
under  the  public  land  laws  by  E.O.  No. 
6799.  With  the  revocation  of  the  order, 
however,  a  new  application  may  be  filed. 
John  C.  Linlsey,  Denver  052475  "C",  A- 
24237  (Dec.  19,  1946) 

Private  Exchange  Application  Rejected. 

Private  exchange  is  not  necessarily  in 
public  interest  even  though  acquisition  of 
the  offered  lands  would  be  in  the  public 
interest.  Private  exchange  application 
denied  where  it  appears  that  selected  lands 
are  well  located  for  small  tract  use,  bear 
shallow  water,  and  have  history  of  family 
residence  thereon;  whereas  exchange  ap- 
plicant proposes  to  use  such  lands  only  as 
pasture  for  his  riding  horses. 
S.  Portland  Halle,  II,  Phoenix  080862  "K", 
A-24300  (Jan.  23,  1947) 

A  small  tract  application  for  withdrawn 
public  lands  must  be  rejected  and  will  not 
be  held  in  a  suspended  status  to  await  the 
possible  lifting  of  the  withdrawal. 
James  W.  Hammond,  Los  Angeles  064601 
"C",  A-24634  (July  7,  1947) 

Applicant  filed  motion  for  rehearing  of  s 
decision  of  Bur.  of  Land  Management  ap 
proved  by  the  Department  on  July  29, 1947 
which  rejected  his  application  filed  undei 
the  Small  Tract  Act  for  certain  land  ii 
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the  State  of  Arizona,  which  had  been 
selected  by  Chester  W.  Johns  in  proposed 
exchanges  under  sec.  8  of  the  Taylor  Graz- 
ing Act.  For  reasons  set  forth  in  decision 
of  Nov.  12,  1947,  Oscar  E.  Everett,  et  al., 
A-24716,  A-24799,  the  motion  for  rehearing 
is  denied. 

Fred    G.    Davis,    Phoenix    083183    "G", 
A-25164  (Dec.  26,  1947) 

Land  under  a  first-term  reclamation 
withdrawal  is  not  subject  to  homestead 
entry.  Applications  for  such  entries  will 
be  rejected,  not  suspended  to  await  restora- 
tion. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  World  War 
II  veterans  to  file  homestead,  desert  land, 
or  small  tract  applications. 
Ooer  G.  Brown,  Lakeview  016354  "LD", 
A-25293  (Aug.  12,  1948) 

An  application  for  lease  of  a  small  tract 
will  be  rejected  where  the  land  sought 
is  found  unsuited  for  the  purpose  proposed. 

Land  included  in  a  U.S.  patent  and 
therefore  no  longer  in  Govt,  ownership  is 
not  subject  to  other  disposal  by  the  U.S. 
Byron  N.  Ellis,  Phoenix  084001  "LU", 
A-25418  (Sept.  22,  1948) 

A  case  involving  a  small  tract  applica- 
tion should  be  remanded  for  a  field  in- 
vestigation and  appropriate  action  when 
a  contention  is  made  on  appeal  that  facts 
not  taken  into  account  by  the  Director, 
Bur.  of  Land  Management,  obviate  the 
basis  on  which  the  Director  denied  the 
application. 

Nils    A.    Thieoaud,    Los    Angeles    070557 
"LD",  A-25532  (Nov.  29,  1948) 

Application  for  public  sale  rejected 
where  the  lands  are  more  suitable  for  small 
tract  purposes  or  for  a  private  exchange. 
Lelia  Eastman,  Los  Angeles  069513,  064584 
"LD",  A-25574  (Dec.  31,  1948) 

Small  Tract  Application  Rejected. 

Lands  withdrawn  from  entry  and  placed 
in  a  public  water  reserve  to  aid  conserva- 
tion of  underground  waters  are  not  avail- 
able for  disposal  in  small  tracts  and  will 
not  be  restored  to  the  public  domain  while 


SMALL  TRACT  ACT— Continued 

APPLICATIONS— Continued 
they  continue  to  be  needed  for  conservation 
works  and  purposes. 

Michael   H.   Perlin,   Los   Angeles   073862, 
A-25594  (Feb.  21,  1949) 

Small  Tract  Application  Rejected. 

Where  land  has  been  determined  to  be 
suitable  for  small  tract  development  be- 
cause of  its  physical  situation  and  char- 
acteristics, the  possibility  that  some  small 
tract  applications  might  have  been  filed  for 
the  land  in  bad  faith  or  with  a  misconcep- 
tion of  the  rights  obtainable  under  the 
applications  does  not  warrant  the  chang- 
ing of  the  classification  of  the  land  as  suit- 
able for  small  tract  uses. 
John  E.  Meloche,  et  al,  Phoenix  081625, 
etc.  "LD",  A-25420  (Mar.  10,  1949) 

Small  tract  applications  will  be  rejected 
where  the  land  is  unsuitable  for  settle- 
ment and  homesite  development  because  of 
rough  topography,  lack  of  an  available 
water  supply,  and  inaccessibility. 
Mary  E.  Hamilton,  et  al.,  Los  Angeles 
075237,  238,  239,  A-25693  (July  26,  1949) 

An  application  for  land  withdrawn  from 
disposition  must  be  rejected. 
Leland  8.  Koon,  Los  Angeles  064986,  A- 
25743   (July  29,  1949) 

A  homestead  application  should  be  re- 
jected if  it  is  not  suitable  for  crop  produc- 
tion and  is  in  an  area  where  the  water  sup- 
ply is  low. 

Irwin  Turner  Smith,  Los  Angeles  070733, 
A-25811  (Feb.  2,  1950) 

Does  the  above  charge  constitute  a  lot- 
tery within  the  meaning  of  the  Federal 
Criminal  Statutes?  Is  the  repayment  act 
applicable  to  the  charge? 

For  Question  No.  1,  see  Memo  of  Mar. 
1, 1950  in  this  file. 

The  Department  has  held  that  the  reg- 
ulation providing  that  a  fee  is  to  be  con- 
sidered as  earned  when  paid  did  not  bar 
an  application  for  repayment  under  the 
Repayment  Act.  Application  for  repay- 
ment must  be  filed  within  two  years  from 
rejection  of  an  application,  entry  or  proof. 
If  covered  into  the  Treasury  as  earned, 
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money  may  still  be  returned  if  proper  ap- 
plication is  filed. 

Small  Tract  Act  Sei'vice  Charge  (Mar.  2, 
1950) 

An  application  for  a  lease  under  the 
Small  Tract  Act  must  be  rejected  where 
the  land  applied  for  is  within  a  Power 
Site  Reserve  and  is  also  within  a  power 
project  withdrawal. 

Duane  B.  Smithers,  Roseourg  023125,  A- 
25858  (May  31,  1950) 

Where,  under  the  governing  regulations, 
43  CFR  Part  257,  an  application  to  lease 
a  small  tract  may  be  withdrawn  without 
loss  of  filing  fee  and  a  new  application 
may  be  filed,  no  objection  will  be  made 
to  the  applicant  amending  his  original 
application  by  submitting  one  small  tract 
for  another  therein,  subject,  however,  to 
any  valid  claims  or  rights  intervening 
prior  to  the  filing  of  the  amended  applica- 
tion. 

A  person  who  obtains,  by  lease  or  pur- 
chase, a  tract  of  land  under  the  Small 
Tract  Act  does  not  thereby  exhaust  all 
his  rights  thereunder;  but  upon  a  proper 
showing,  he  may  be  permitted  to  lease  or 
purchase  additional  tracts  or  to  hold  leases 
for  more  than  one  tract  at  the  same  time. 
Generally,  however,  a  person  will  not  be 
permitted  to  hold  more  than  one  small 
tract  under  the  act. 

Lease  or  Sale  of  Small  Tracts  for  Resi- 
dence, Recreation,  or  Business  Sites  (Aug. 
2,  1950) 

A  proposed  private  exchange  cannot  be 
consummated  where  the  value  of  se- 
lected land  exceeds  the  value  of  the  offered 
land. 

Land  that  is  suitable  for  disposition  in 
the  form  of  small  tracts  will  not  be  dis- 
posed of  under  a  private  exchange. 

Where  a  proposed  private  exchange  in- 
volving selected  lands  of  greater  value 
than  the  offered  lands  was  rejected  by 
the  Bur.  of  Land  Management  and,  during 
the  pendency  of  an  appeal  before  the  head 
of  the  Department,  the  applicant  amended 
his  application  in  an  effort  to  overcome 
the  disparity  in  values,  it  is  appropriate  to 
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reconsider  the  proposed  exchange  in  the 
light  of  the  amended  application. 
Gordon  T.  Alley,  Arizona  0221,  A-26250 
(Dec.  3,  1951) 

Land  withdrawn  by  the  President  is  not 
subject  to  lease  under  the  Small  Tract 
Act. 

An  application  to  lease  land  under  the 
Small  Tract  Act,  filed  while  the  land  is 
withdrawn,  may  not  be  suspended  to  await 
the  lifting  of  the  withdrawal,  but  it  must 
be  rejected. 

Carl  A.  Barrett,  Jr.,  Los  Angeles  086989, 
A-26701  (May  27, 1953) 

Where  a  decision  is  sent  by  registered 
letter  by  the  land  office  to  an  applicant 
requiring  him  to  fill  out  his  application  on 
new  forms  and  remit  a  required  rental 
within  30  days  after  receipt  of  the  letter, 
the  applicant  will  not  be  charged  with 
notice  of  the  decision  if  the  registered  letter 
is  sent  to  the  address  shown  on  the  original 
application  but  in  the  meantime  the  appli- 
cant has  plainly  indicated  to  the  land  office 
that  he  has  moved  to  a  new  address ;  and 
the  applicant's  failure  to  comply  with  the 
decision  will  be  excused. 

Where  a  preference-right  application  for 
a  small  tract  lease  has  been  improperly 
rejected  it  will  be  reinstated  and  any  lease 
issued  to  a  subsequent  applicant  will  be 
canceled. 

Paul  R.  Brown,  Los  Angeles  089984,  061028, 
A-26923  (Aug.  26, 1954) 

Where  small  tract  applications  are  filed 
for  land  included  in  outstanding  mining 
claims,  it  is  premature  to  provide  for  pro- 
ceedings to  determine  the  validity  of  the 
mining  claims  in  advance  of  a  determina- 
tion that  the  land  should  otherwise  be 
classified  as  suitable  for  small  tract  pur- 
poses. 

Land  included  in  sand  and  gravel  mining, 
claims  on  which  mining  operations  have 
been  conducted  and  which  adjoin  a  Stated  ' 
material   site  on  which  there  have  been)  ,: "":'j 
extensive  mining  operations  for  sand  and)  j 
gravel  and  land  included  in  a  sand  and| 
gravel   mining   claim   which   adjoins   thete:; 
State  material  site  and  one  of  the  claims!!^ 
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just  described  are  properly  classified  as  not 
suitable  for  small  tract  residence  purposes. 
J.  W.  Allen,  et  al.,  v.  E.  A.  Moliler,  et  al., 
Nevada  010595,  et  al.,  A-26931,  (Nov.  5, 
1954) 

CLASSIFICATION 
Application  for  homestead  entry  of  40 
acres  in  Nevada  covers  land  not  fit  for  agri- 
cultural entry  and  land  which  has  been 
included  in  an  area  classification  for  de- 
velopment under  the  small  tract  law.  The 
rejection  by  the  General  Land  Office  of  the 
application  is  affirmed  without  prejudice  to 
the  appellant's  right  to  apply  for  a  5-acre 
tract  when  the  classification  has  been  made. 

Frank  C.   CreigJiton,  Carson  City  020456 
I'C",  A-24239  (Apr.  9, 1946) 

Motion  filed  from  the  departmental  de- 
cision of  Mar.  4,  1946,  which  affirmed  the 
decision  of  the  Commissioner  of  GLO  hold- 
ing for  rejection  the  application  of  the 
below  for  homestead  entry  of  a  40-acre 
tract. 

This  tract  was  found  unsuitable  for 
homestead  entry.  It  consists  of  rough,  cut- 
over  land  with  a  soil  of  low  productivity, 
subject  to  serious  erosion  when  cleared 
and  better  suited  to  timber  propagation 
than  to  crop  production. 

The  lands  are  not  agricultural  but  are 
essentially  timber  lands  and  suitable  only 
for  timber  growing. 

Lizzie  Williams,  GLO  09761  "C",  A-2408S 
(May  23,  1946) 

Application  For  Homestead  Entry 
Rejected. 

Application  for  homestead  entry  rejected 
where  land  involved  is  along  Gulf  of 
Mexico,  close  to  private  subdivisions,  ac- 
cessible to  large  cities,  and  otherwise  ap- 
pears suitable  to  small  tract  classification. 

Small  Tract  Act  of  June  1,  1938,  not 
superseded  by  Veterans'  Preference  Act  of 
Sept.  27,  1944. 

Ray  S.  Pennington,  GLO  101794  "C",  A- 
24553  (Apr.  15, 1947) 

A    15-acre    fractional    section    situated 

2lose  to  urban  centers;  suitable  for  resi- 

.]){  iential  purposes ;  adjoining  a  large,  exist- 

jni  ing  residential  development ;  having  a  wide 
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beach  on  the  Gulf  of  Mexico ;  located  on  a 
principal  highway ;  and  desired  by  a  num- 
ber of  persons  for  use  as  homesites  is  classi- 
fied for  disposition  as  home  or  recreational 
sites  under  the  Small  Tract  Act  rather 
than  for  disposition  as  a  single  unit  under 
Public  Sale  or  Soldiers'  Additional  Home- 
stead Laws. 

Albert  M.   Lewis,  Jr.,   GLO   010787   "A'", 
A-24413  (Mar.  8, 1948) 

By  Order  No.  319  of  July  19,  1948  (43 
GFR  50.451(b)(3)),  authority  was  dele- 
gated to  the  Regional  Administrator  to 
classify  lands  for  disposal  under  the  Small 
Tract  Law  of  June  1,  1934,  as  amended. 
This  enabled  speedier  action  on  the  final 
classification  by  avoiding  the  loss  of  time 
in  sending  reports  to  Washington  for  ac- 
tion. There  is  no  authority,  in  the  absence 
of  a  withdrawal,  for  the  suspension  of  any 
application  filed  for  entry  of  unreserved 
public  lands  other  than  for  small  tract 
purposes  in  Alaska,  if  property  filed  prior 
to  the  classification  of  the  land  for  dis- 
posal under  the  Small  Tract  Law,  all  else 
being  regular. 

Effect  of  Classification  of  Public  Lands  Un- 
der the  Small  Tract  Law  (Aug.  26, 1948) 

Lands  primarily  suitable  for  recreational 
development  under  the  Small  Tract  Act 
will  not  be  sold  under  the  Public  Sale  Act. 
B.  G.  Shepherd  and  Ludwig  F.  Hartung, 
The  Dalles  032175  "LD",  A-25458  (Jan.  5. 
1949) 

Desert  Land  Application  Rejected. 

Land  that  is  subject  to  repeated  soil 
blowing,  which  would  be  stabilized  by  irri- 
gation, should  not  be  classified  for  dis- 
position under  the  Small  Tract  Act,  but 
should  be  classified  as  suitable  for  disposi- 
tion under  the  Desert  Land  Act  where  it 
appears  that  there  is  a  reasonable  prospect 
of  successfully  irrigating  the  land. 
Frederick  M.  Zriny,  Los  Angeles  064005 
"LD",  A-25449  (Feb.  28,  1949) 

Land  included  in  a  first-form  reclama- 
tion withdrawal  or  in  a  power  site  reser- 
vation is  not  subject  to  selection  under  a 
private  exchange  application. 
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A  private  exchange  application  must  be 
rejected  where  the  selected  land  has  been 
restored  under  sec.  24  of  the  Federal  Pow- 
er Act  and  the  applicant  is  unwilling  to 
accept  the  land  subject  to  the  reservations 
specified  in  sec.  24. 

Where  an  application  is  filed  under  the 
Small  Tract  Act  for  a  tract  of  land  and, 
pursuant  to  the  application,  the  land  is 
classified  as  suitable  for  such  disposition, 
the  applicant  has  a  preference  right  to 
acquire  the  site  involved  in  his  application. 

Where  land  is  classified  as  suitable  for 
disposition  under  the  Small  Tract  Act  on 
the  motion  of  the  officer  authorized  to 
make  such  classification,  the  land  is  sub- 
ject for  a  90-day  period  to  the  preference 
right  of  veterans  of  World  War  II  to  sub- 
mit applications  for  small  tracts. 
Ruth  Mollring,  Evanston  021381,  A-25685 
(Dec.  9,  1949) 

Land  withdrawn  by  E.O.  No.  6910  is  not 
subject  to  an  indemnity  selection  by  a  State 
unless  the  Secretary  of  the  Interior,  in  his 
discretion,  classifies  the  land  as  available 
for  such  selection. 

Under  the  policy  of  the  Department,  the 
classification  of  land  as  suitable  for  dis- 
position under  the  Small  Tract  Act  is  not 
sufficient,  standing  alone,  to  warrant  the 
rejection  of  an  indemnity  selection  of  the 
land  by  a  State. 

When  a  State  made  an  indemnity  selec- 
tion of  land  which  was,  on  the  same  day, 
classified  for  small  tract  disposition,  and 
small  tract  leases  were  subsequently  issued 
for  two  parcels  of  the  land,  the  selection 
must  be  refused  in  so  far  as  the  two  parcels 
are  concerned,  there  being  no  adequate 
grounds  for  the  cancellation  of  the  leases. 
State  of  California,  Los  Angeles  075901, 
A-25855  (Aug.  14, 1950) 

The  fact  that  an  application  by  a  State 
for  indemnity  selection  of  the  land  was  on 
file  at  the  time  when  small  tract  leases  were 
issued  on  land  properly  classified  for  dis- 
position under  the  Small  Tract  Act  does  not 
make  such  leases  void  or  voidable. 

It  is  proper  to  reject  a  State's  applica- 
tion for  indemnity  selection  in  so  far  as  the 
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application  includes  land  for  which  valid 
small  tract  leases  have  been  issued,  where 
no  adequate  grounds  for  the  cancellation  of 
leases  exist. 

State  of  California,  Los  Angeles  075901,  A- 
26172  (Mar.  27,  1951) 

A  small  tract  lease  for  land  which  is 
classified  for  lease  only  will  not  be  renewed 
if  satisfactory  improvements  have  not  been 
constructed  thereon  during  the  terms  of  the 
original  lease  and  of  any  extensions  previ- 
ously granted. 

Marvin  M.  Liblick,  Los  Angeles  056431,  A- 
26324  (Feb.  11, 1952) 

When  an  application  to  lease  public  land 
under  the  Small  Tract  Act  is  filed,  the 
classification  of  such  land  as  being  suitable 
for  disposition  under  that  act  is  not  manda- 
tory upon  the  regional  administrator,  but 
is  contingent  upon  a  determination  by  that 
officer  that  such  classification  would  be 
proper. 

Where,  during  the  pendency  of  an  ap- 
plication to  lease  public  land  under  the 
Small  Tract  Act,  the  land  involved  was 
formally  sought  by  the  U.S.  Army  it  was 
proper  to  reject  the  small  tract  application. 
Leroy  N.  Lyons,  Anchorage  018210,  A- 
26392  (Aug.  14,  1952) 

It  is  appropriate  to  reject  an  application 
for  a  small  tract  lease  covering  an  area 
larger  than  five  acres. 

In  computing  the  acreage  sought  in  a 
small  tract  application,  the  area  covered  by 
a  right-of-way  crossing  the  tract  is  not  to 
be  deducted. 

Robert  E.  Miller,  et  al.,  Arizona  050 If,  0542, 
0507,  A-26374,  A-26406-7  (Oct.  14,  1952) 

The  first  applicant  for  a  small  tract  lease 
on  a  tract  of  land  not  under  consideration 
for  small  tract  classification  at  the  time  of 
the  filing  of  the  application  is  entitled  to 
a  preference  right  under  sec.  7  of  the  Taylor 
Grazing  Act  if,  and  only  if,  the  land  is 
thereafter  classified  for  the  type  of  site 
sought  by  the  first  applicant. 
Thomas  P.  McKeown,  et  ano.,  Nevada  052, 
04572,  A-26497,  (Dec.  1,  1952) 
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Where  no  Federal  interest  requires  the 
retention  of  land  in  Federal  ownership,  the 
classification  of  land  as  proper  for  selec- 
tion by  States  under  the  internal  improve- 
ment grant  is  preferred  over  the  Classifica- 
tion of  land  for  small  tract  purposes. 

Classification  of  land  as  proper  for  selec- 
tion by  a  State  under  a  land  grant  should 
not  be  refused  merely  because  the  land  is 
suitable  for  classification  under  the  Small 
Tract  Act. 

State  of  Nevada,  Nevada  06961,  A-26745 
(May  20,  1953) 

Where  a  tract  of  land  along  a  navigable 
water  in  Alaska  has  been  classified  as  suit- 
able for  recreational  cabin  sites  under  the 
Small  Tract  Act,  it  is  proper  to  refuse  to 
waive  the  160-rod  restriction  upon  peti- 
tion of  an  adjoining  homestead  patentee 
who  seeks  the  waiver  to  make  an  addi- 
tional homestead  entry. 
Russell  W.  Dow,  Anchorage  018632,  A- 
26749  (Oct.  26, 1953) 

The  facts  that  the  wife  of  an  applicant 
for  the  public  sale  of  land  has  previously 
held  a  desert  land  entry  on  the  land  ap- 
plied for,  and  that  the  applicant  has  in- 
1  vested  a  large  amount  of  money  in  attempts 
to  cultivate  the  land  and  has  a  few  acres 
currently  under  cultivation  do  not  give 
him  any  legal  or  equitable  right  to  have  the 
land  offered  for  public  sale. 

A  tract  of  land  which  is  completely  sur- 
rounded by  lands  held  in  Federal  owner- 
ship, which  is  of  doubtful  value  for  the 
cultivation  of  crops,  and  in  which  there  has 
been  no  evidence  of  interest  for  small  tract 
purposes  is  properly  classified  as  suitable 
for  disposal  at  public  sale  as  an  isolated 
tract. 

Franklin  P.   Butts,   Los   Angeles   079743, 
A-26801  (Feb.  5, 1954) 

An  application  for  the  classification  of 
land  under  the  Small  Tract  Act  does  not 
create  any  right  in  the  appellant. 

The  classification  of  land  as  suitable  for 
disposition  under  the  Small  Tract  Act  is 
not  sufficient  to  prevent  its  later  classifica- 
tion as  more  suitable  for  recreational  site. 

Where  land  has  been  classified  as  more 
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suitable  for  a  recreational  site,  it  is  proper 
to  reject  a  small  tract  application  for  a  por- 
tion thereof  even  though  the  latter  applica- 
tion was  filed  prior  to  the  former. 
George  T.  Aldridge,  et  al,  Phoenix  082895, 
082879,  A-26805  (Feb.  8,  1954) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  school  land 
indemnity  selection,  the  primary  factor  is 
whether  any  Federal  interest  makes  a  neg- 
ative determination  advisable. 

Where  the  selected  land  lies  within  and 
is  part  of  a  timber  producing  area,  which 
the  Department  is  planning  to  devote  to  a 
program  of  sustained  yield  management  of 
timber  resources,  it  is  not  in  the  public  in- 
terest to  allow  the  State's  application. 
State  of  California,  Jack  Clark  Outte,  Sac- 
ramento 046141,  A-26816  (Feb.  17,  1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  notice  of 
appeal  does  not  state  any  grounds  of  ap- 
peal. 

The  rejection,  in  part,  of  an  application 
for  a  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  is  proper  where  the 
exchange  as  to  the  rejected  lands  would 
not  be  in  the  public  interest  because  the 
lands  have  been  found  to  be  primarily 
valuable  for  homesite  use,  have  been  classi- 
fied for  small  tract  disposition,  and  nu- 
merous small  tract  applications  therefor 
have  been  filed. 

Eureka      Livestock      Company,      Nevada 
011971,  A-27013  (Aug.  6, 1954) 

An  application  for  a  desert  land  entry 
will  be  rejected  where  the  land  applied  for 
is  more  suitable  for  small  tract  uses  than 
for  a  desert  land  entry. 

It  is  immaterial  that  there  were  no  con- 
flicting claims  for  the  land  at  the  time 
of  the  submission  of  the  desert  land  ap- 
plication, it  being  determined  that  the  land 
should  not  be  disposed  of  under  the  Desert 
Land  Act. 

Arthur  J.  Manley,  Los  Angeles  093368,  A- 
26822  (Aug.  6, 1954) 

An  application  for  a  desert  land  entry  on 
land  withdrawn  from  such  disposition  is 
properly  rejected. 


1128 

SMALL  TRACT  ACT— Continued 
CLASSIFICATION— Continued 
Where  it  appears  that  lands  are  suitable 
for  classification  and  disposition  under  the 
Small  Tract  Act,  a  public  land  order  pre- 
venting any  disposition  of  the  land  until 
it  has  been  classified  and  opened  to  entry 
under  the  Small  Tract  Act  will  not  be 
modified. 

Laura  L.  Strickland,  Los  Angeles  097136, 
A-26937  (Aug.  18,  1954) 

The  rejection,  in  part,  of  an  application 
for  a  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  is  proper  where  the 
exchange  as  to  the  rejected  lands  would 
not  be  in  the  public  interest  because  the 
lands  have  been  found  to  be  primarily 
valuable  for  homesite  use  and  have  been 
classified  for  small  tract  disposition. 
Opal  Cantlon,  Nevada  089^5,  A-26989 
(Oct.  4, 1954) 

Where  small  tract  applications  are  filed 
for  land  included  in  outstanding  mining 
claims,  it  is  premature  to  provide  for  pro- 
ceedings to  determine  the  validity  of  the 
mining  claims  in  advance  of  a  determina- 
tion that  the  land  should  otherwise  be  clas- 
sified as  suitable  for  small  tract  purposes. 

Land  included  in  sand  and  gravel  min- 
ing claims  on  which  mining  operations 
have  been  conducted  and  which  adjoin  a 
State  material  site  on  which  there  have 
been  extensive  mining  operations  for  sand 
and  gravel  and  land  included  in  a  sand 
and  gravel  mining  claim  which  adjoins  the 
State  material  site  and  one  of  the  claims 
just  described  are  properly  classified  as  not 
suitable  for  small  tract  residence  purposes. 
J.  W.  Allen,  et  ah,  v.  E.  A.  Mohler,  et  al., 
Nevada  010595,  et  al.,  A-26931  (Nov.  5, 
1954) 

Where  a  tract  of  land  covered  by  a 
homestead  application  is  classified  in  part 
as  suitable  for  disposition  as  small  tracts 
and  in  remaining  part  as  suitable  for  pub- 
lic sale,  the  homestead  application  must 
be  rejected. 

Ray  H.  Brewer,  Los  Angeles  010 J/811,  A- 
27022  (Nov.  15, 1954) 

A  homestead  settlement  location  notice 
on  Alaskan  land  is  properly  rejected  where 
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none  of  the  land  included  in  the  notice  is 
subject  to  homestead  settlement. 
Rafael  D.    Tobar,   Anchorage   025U2,   A- 
27008  (Dec.  13,  1954) 

LANDS  SUBJECT  TO 

Application  for  homestead  entry  held  for 
rejection.  Appeal  from  the  General  Land 
Office. 

Ina  Elizabeth  Hall,  GLO   09018,   A-2394 
(Jan.  24,  1945) 

Application  for  agricultural  classification 
and  homestead  entry  held  for  rejection. 

Where  homestead  application  covers  2S0 
acres  of  land  in  the  Las  Vegas  Valley, 
where  precipitation  is  low,  artesian  wells 
not  satisfactory,  soil  is  alkaline  and  the 
cost  of  bringing  water  from  Boulder  Dam 
prohibitive,  it  is  proper  to  affirm  the  Com 
missioners  decision  denying  homestead 
application  without  prejudice  to  appel- 
lant's right  to  file  under  the  Five-Acre 
Tract  Law. 

Arvel  Hansen,  Carson  City  021129  C'C",  A- 
23954  (Feb.  13,  1945) 

Homestead  application  rejected.  Appeal 
from  the  General  Land  Office. 
Clyde  Moon,  Carson  City  021049  ''C",  A 
23937  (May  18,  1945) 

Demand  for  damages.  Appeal  from  thel 
General  Land  Office. 
Francis    LaVern    Horsley,     Carson    Cit% 
020972  "L",  A-23904  (Jan.  29,  1946) 

Application  for  homestead  entry  held  foi 
rejection.  Appeal  from  the  General  Lane 
Office. 

Lizzie     Williams,     GLO     09761,     A-2408* 
(Mar.  4,  1946) 

Application  for  Homestead  Entry  Hel 
For  Rejection. 

Costa  Veneris  appealed  from  rejectioi 
of  application  for  homestead  entry  of  lan< 
in  Citrus  County,  Florida. 

The  land  in  question  is  not  suitable  fo: 
the  development  of  a  self-sustaining  farn 
unit  but  is  suitable  for  small  tract  home 
sites. 

The  decision  of  the  Commissioner  is  ai 
firmed  without  prejudice  to  the  considera 
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tion  of  an  application  for  a  lease  under  the 
act  of  June  1,  1938. 

Costa  Veneris,  GLO  09520,  A-24250  (Apr, 
9,  1946) 

Application  for  homestead  entry  held  for 
rejection  because  it  is  not  suitable  for 
cultivation. 

In  part  it  is  too  uneven,  the  shift  of  the 
river  can  flood  it  and  it  would  be  too 
expensive  to  irrigate  that  part  that  needs 
irrigating. 

The  appellant  may  still  try  to  lease  under 
the  Small  Tract  Act. 

Herman  W.  Apple,  Denver  052200,  "C",  A- 
24191  (Apr.  25,  1946) 

Motion  filed  from  the  Departmental  de- 
cision of  Mar.  4,  1946,  which  affirmed  the 
decision  of  the  Commissioner  of  GLO  hold- 
ing for  rejection  the  application  of  the 
above  for  homestead  entry  of  a  40-acre 
tract. 

This  tract  was  found  unsuitable  for 
homestead  entry.  It  consists  of  rough,  cut- 
over  land  with  a  soil  of  low  productivity, 
subject  to  serious  erosion  when  cleared  and 
better  suited  to  timber  propagation  than  to 
any  crop  production. 

The  lands  are  not  agricultural  but  are 
essentially  timber  lands  and  suitable  only 
for  timber  growing. 

Uzzie  Williams,  GLO  09761  "C",  A-24088 
(May  23,  1946) 

Homestead  Application  Held  for  Rejec- 
tion. 

Homestead  application  within  floodway 
of  St.  Francis  River  denied  without  preju- 
dice for  homesite  application  covering  part 
of  land  outside  the  floodway. 
Bobby  Howard,  GLO  08717  "C",  A-24360 
(July  9, 1946) 

Applications  to  purchase  small  tracts  re- 
jected. 

Five-acre  tracts  will  not  be  sold  where 
they  contain  the  water  which  controls  the 
use  of  the  surrounding  area. 

Quaere — whether  use  of  5-acre  tracts  for 
summer  sheep  camp  purposes  related  ex- 
clusively to  grazing  use  would  be  in  con- 
269-098—74 SO 
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formity  with  the  purpose  of  the  5-acre  tract 
act  of  June  1,  1938? 

Frank  Herbst  and  Anton  Herbst,  Cheyenne 
065119,  065089  "C",  A-24372,  73  (Aug.  2, 
1946) 

Three  questions  propounded  by  represen- 
tatives of  a  group  of  veterans  who  desire 
to  settle  in  Alaska. 

1.  May  they  settle  on  other  than  160-  or 
40-acre  tracts? 

2.  May  they  settle  on  other  than  rectan- 
gular tracts? 

3.  Could  each  agree  with  the  other  vet- 
erans not  to  dispose  of  his  tract  without 
the  consent  of  all? 

Memorandum  8148-1  (Sept.  20,  1946) 

Petition  for  partial  revocation  of  stock 
driveway  denied. 

Rejection  of  petition  for  elimination  of 
land  from  stock  driveway  withdrawal  is 
proper,  even  though  land  may  not  be  in 
use  for  driveway  purposes,  where  land  is 
sought  in  a  sec.  8  private  exchange  which 
cannot  be  granted  because  lands  are  un- 
equal in  value  and  public  interest  would 
not  be  benefited. 

Five-acre  tract  lease  may  be  granted 
upon  lands  withdrawn  for  stock  driveway 
purposes. 

Mary  S.  Moore,  Phoenix  081^11  "C",  A- 
24361  (Nov.  8,  1946) 

Private  Exchange  Application  Rejected. 

Rejection  of  petition  for  elimination  of 
land  from  stock  driveway  withdrawal  in 
connection  with  sec.  8  private  exchange  is 
proper  where  land  is  needed  for  driveway 
purposes. 

Five-acre  tract  lease  may  be  granted 
upon  lands  withdrawn  for  stock  driveway 
purposes  without  the  necessity  of  first 
eliminating  the  land  from  the  driveway. 
Robert  L.  Stewart,  Phoenix  081388,  0805^9 
"LC",  A-24401  (Nov.  8, 1946) 

Section  8  Private  Exchange. 

Exchange  held  not  to  be  in  public  inter- 
est. It  is  the  policy  of  the  Department  to 
dispose  of  land  suitable  for  business  or 
residential  sites  directly  to  the  individuals 
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desiring  to  use  it  for  such  purposes,  under 
either  the  Small  Tract  Act  (act  of  June  1, 
1938,  52  Stat.  609,  43  U.S.C.  682  (a))   or 
the  Town  Site  Acts    (43  U.S.C.  Ch.  17), 
rather  than  to  cede  an  entire  townsite  area 
to  an  individual  who  proposes  to  develop 
the  area  as  a  business  proposition. 
Benjamin  C.  Spencer,  Carson  City  022398 
"K",  A-24443  (Nov.  8, 1946) 

Small  Tract  Application. 

Lands  classified  as  power  sites  under 
sec.  24  of  the  Federal  Power  Act  cannot 
be  disposed  of  under  the  Small  Tract  Act 
until  a  determination  as  described  in  sec. 
24  of  the  Federal  Power  Act  has  been  made 
by  the  Federal  Power  Commission. 

Department  is  authorized  to  take  the 
initiative  in  applying  for  a  determination 
by  the  Federal  Power  Comm.,  rather  than 
put  the  applicant  to  the  burden  of  addi- 
tional procedure. 

Walter  Lee   Head,   Phoenix   082697   "C", 
A-24355  (Feb.  19, 1947) 

Application  for  Homestead  Entry 
Denied. 

Lands  on  a  Florida  Key  unsuitable  for 
sustained  agricultural  production  and  suit- 
able for  development  under  the  Small  Tract 
Act  are  not  classifiable  for  disposition 
under  the  homestead  laws. 
Gilbert  George  Klevins,  BLM  010^33  "C", 
A-24552  (Apr.  9,  1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Aug.  1,  1946.  Unless 
the  lease,  permit  or  license  was  actually 
issued  to  the  applicant  before  Ang.  1,  1946, 
the  reservation  must  be  inserted.  Even  in 
the  absence  of  the  reservation,  a  mineral 
lessee  must  confine  his  mining  operations  to 
the  extracting  of  those  minerals  for  which 
the  lease  was  issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
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prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is  wheth- 
er a  proper  application  for  entry  was  filed 
prior  to  Aug.  1,  1946,  irrespective  of  when 
the  application  is  allowed. 

Applications    for    stock-raising    home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  of  material  reser- 
vation must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges   for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
fissionable  source  material  reservations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the' 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de-  :?; 
posits  of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which  confidential  information 
was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Acl 
does  not  apply  to  acquired  lands. 
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Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits 
of  fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O. 
No.  9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  .5(6)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

Homestead  Application  Rejected  in  Part. 

Application  for  5-acre  lease  was  com- 
pletely in  order  and  recounted  in  detail 
Albert  D.  Bashor's  past  connections  with 
the  land,  there  being  no  hint  that  he  sub- 
mitted any  false  information  in  the  pro- 
curement of  the  lease. 

Regarding  homestead  application,  it  is 
apparent  that  since  the  lease  was  out- 
standing at  the  time  Bishopp  filed  his  ap- 
plication for  homestead  entry,  the  leased 
acreage  was  not  "unappropriated  public 
lands"  and  therefore  was  not  subject  to 
homestead  entry. 

Robert  J.  Bishopp,  Denver  054536  "O",  A- 
24575  (June  3, 1947) 

Protest  Against  Private  Exchange  Ap- 
plications Dismissed. 

The  act  of  June  1,  1938,  contemplated 
that  appropriated  land  may  be  disposed  of 
in  small  tracts  for  home,  cabin,  camp, 
health,  convalescent,  recreational  or  busi- 
ness site  purposes.  It  does  not  contemplate 
agricultural  entries  which  may  continue  to 
be  made  under  the  homestead  and  desert 
land  laws. 

Furthermore,  the  supply  of  water  to  ir- 
rigate the  selected  lands  is  inadequate  and 
the  cost  of  raising  it  is  excessive  if  agri- 
cultural use  of  the  land  is  contemplated. 
Chester  W.  Johns,  Applicant,  Charles  B. 
Black,  Protestant,  Phoenix  081522,  081523, 
082282  "K",  A-24609  (June  16,  1947) 

Application  to  purchase  small  tract  re- 
jected because  there  were  no  regulations 
authorizing  such  a  sale. 
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Appeal  filed.  Since  the  date  of  the  ap- 
peal, the  regulations  have  been  amended 
to  provide  for  the  purchase  of  such  tracts 
in  the  circumstances  and  under  the  con- 
ditions specified  in  the  amended  regula- 
tions. 

Merritt  W.  Boyer,  Los  Angeles  05490/t  "C", 
A-24516  (July  2, 1947) 

Application  was  rejected  for  the  reason 
that  the  tract  applied  for  is  railroad  land, 
claims  to  which  have  been  released,  but 
disposition  thereof  is  deferred  awaiting  en- 
actment of  legislation  governing  the  ad- 
ministration of  this  tract  and  similar 
lands. 

Frank    Henry    Friese     White,     Spokane 
019635  "C",  A-24508   (July  14,  1947) 

BLM  rejected  the  above  application  to 
make  a  desert  land  entry  on  the  ground 
that  the  area  is  being  developed  under  the 
small  tract  program. 

Applicant  appealed  stating  that  the  land 
is  well  adapted  to  reclamation  and  its  soil 
is  fertile  and  underground  water  is  avail- 
able. 

The  soil  is  fertile  and  readily  reclaim- 
able  as  the  surrounding  lands  are  in  culti- 
vation producing  rich  crops  of  produce  and 
citrus  fruits.  But  this  does  not  require  that 
the  lands  be  disposed  of  under  the  desert 
land  laws. 

It  appears  that  the  public  interest  would 
be  best  served  by  offering  this  isolated 
tract  at  public  sale  under  the  provisions  of 
sec.  14  of  the  Taylor  Grazing  Act. 
Gerald  Barbce  Wilbanks,  Phoenix  081^38, 
A-24550  (July  29, 1947) 

Private  Exchange  Application  Rejected. 

Applicant  has  a  small  ranch  and  desires 
to  acquire  title  to  the  abutting  lands  in 
order  to  expand  in  small  measure  his  op- 
erations. The  lands  selected,  however,  are 
at  and  adjacent  to  the  corner  of  the  Black 
Canyon  Highway  and  the  Cave  Creek 
Road.  Except  for  sec.  35,  they  all  appear 
to  be  suitable  for  development  as  home, 
recreational  and  business  sites  under  the 
Small  Tract  Act. 

The  motion  for  rehearing  argues  that 
applicant  has  great  need  for  this  particular 
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tract,  whereas  there  are  thousands  of  other 
acres  of  public  land  along  the  Black  Can- 
yon Highway  which  can  be  devoted  to  the 
purposes  of  the  Small  Tract  Act. 
8.  Portland  Halle,  II,  Phoenix  080362  "K", 
A-24300  (July  29, 1947) 

Nonmetalliferous  mining  locations  made 
after  a  withdrawal  under  the  act  of  June 
25,  1910  (43  U.S.C.  141),  for  the  purpose  of 
development  of  the  land  under  the  Small 
Tract  Act  of  June  1, 1938  (43  U.S.C.  682a), 
are  invalid.  The  fact  that  patents  under 
the  Small  Tract  Act  reserve  the  mineral 
deposits  to  the  U.S.  does  not  diminish  the 
prohibition  against  metalliferous  mining 
locations  affected  by  the  withdrawal  order. 
Bob  Barber,  et  al.,  2139919  "N",  A-24669 
(Aug.  15,  1947) 

A  lease  issued  under  the  small  tract  act 
will  not  be  canceled  because  it  does  not 
conform  to  the  policy  of  the  Department, 
in  the  absence  of  a  statutory  or  regulatory 
prohibition  against  the  issuance  of  the 
lease  at  the  time  of  issuance. 

The  decision  in  case  of  Adeline  H.  Rogn- 
lien,  Los  Angeles  060143,  approved  by  the 
Department  on  Mar.  7,  1946,  reversed. 
Antonia  Ziegler,  Charles  Vaclav  Ziegler, 
Los  Angeles  0601U,  0601Jf5  "C",  A-24537 
(Sept.  18,  1947) 

Appeal  from  decision  of  Director,  Bur. 
of  Land  Management,  rejecting  application 
for  homestead  entry. 

Upon  review  of  the  record  the  Depart- 
ment finds  that  the  township  in  which  this 
land  is  situated  is  entirely  surrounded  by 
the  Nez  Perce  National  Forest ;  that  about 
65%  of  the  township  consists  of  public 
lands;  that  the  township  in  general  sup- 
ports a  fairly  heavy  growth  of  timber ;  and 
that  a  program  of  sustained  yield  timber 
management  is  contemplated  for  the  town- 
ship. For  this  reason,  the  alienation  of  this 
land  from  public  ownership  would  be  un- 
desirable from  the  public  land  manage- 
ment point  of  view. 

The  Department  finds  that  aside  from 
the  timber  bearing  tracts  the  greater  por- 
tion of  the  land  comprises  steep  rock  hill- 
sides   bordering    the    river.    There    is    a 
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narrow,  level  strip  of  not  more  than  2y2 
acres  free  enough  from  rocks  to  be  culti- 
vated. During  the  appellant's  occupancy, 
only  about  a/2  acre  is  under  cultivation  to 
garden  truck. 

Appellant  is  not  dependent  upon  the 
farming  of  this  land  for  the  support  of  his 
family.  He  has  built  substantial  improve- 
ments on  the  land.  Appellant  appears  to 
have  been  more  interested  in  obtaining  a 
homesite  than  in  agricultural  development 
of  the  land ;  it  might  be  better  for  him  to 
apply  for  a  small  tract  lease  than  for  home- 
stead entry,  since  his  improvements  could 
all  be  included  within  a  5-acre  tract. 
Clayton  E.  Cummings,  Coeur  d'Alene 
014170  "C",  A-24688  (Nov.  4,  1947) 

Lands  reserved  or  classified  as  power 
sites  reserved  for  proposed  power  projects 
cannot  be  disposed  of  under  the  Small 
Tract  Act  until  the  Federal  Power  Conim. 
has  determined  that  their  value  will  not  be 
injured  or  destroyed  for  purposes  of  power 
development  by  location,  entry,  or  selection 
under  the  public  land  laws  and  has  so  noti- 
fied the  Secretary  of  the  Interior,  and  the 
Secretary  has  declared  the  lands  open  for 
disposition  under  the  Small  Tract  Act. 
E.  J.  Schneider,  Roseburg  023079  "C",  A- 
24691  (Mar.  30,  1948) 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  must  be  denied 
if  the  selected  lands  are  greater  in  value 
than  the  offered  lands. 

In  determining  whether  an  exchange 
proposed  to  be  made  under  sec.  8(b)  of  the 
Taylor  Grazing  Act  will  be  beneficial  to  the 
public  interest,  the  Department  may  con- 
sider conditions  reasonably  to  be  antici- 
pated in  the  foreseeable  future. 

An  application  for  an  exchange  under 
the  Taylor  Grazing  Act  will  be  rejected  if 
the  lands  are  more  suitable  for  disposition 
as  small  tracts. 

Miguel  Echeverria,  Phoenix  080533  "K", 
A-24661  (Oct.  20,  1948) 

An  application  for  a  commutation  of  the 
area  required  to  be  cultivated  under  the 
homestead  law  was  properly  rejected 
where  the  entryman  had  indicated  an  in- 


1133 


SMALL  TRACT  ACT — Continued 
LANDS  SUBJECT  TO— Continued 
tention  not  to  use  the  entry  for  agricul- 
tural purposes. 

Walter  E.  Pollard,  Anchorage  09895  "LD", 
A-25417  (Jan.  13,  1949) 

It  is  proper  to  deny  petitions  for  re- 
newals of  grazing  leases  as  to  those  lands 
embraced  in  the  leases  which  are  more 
valuable  for  leasing  under  the  terms  of  the 
Small  Tract  Act  than  they  are  for  graz- 
ing purposes. 

A  proposal  to  exchange  privately  owned 
lands  for  lands  previously  proposed  for 
classification  but  not  yet  classified  under 
the  Small  Tract  Act  should  receive  con- 
sideration on  its  merits. 
Albert  Mendel,  Los  Angeles  054617,  054910, 
054910-A,  A-24643  (Jan.  25,  1949) 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed  where  the  land  is  unsuit- 
able for  agriculture  and  is  valuable  pri- 
marily for  the  development  of  5-acre 
homesites  under  the  Small  Tract  Act. 
Charles  E.  MacConnell,  Carson  City  023007 
"CNU",  A-25581  (Jan.  26,  1949) 

Homestead  Application  Rejected. 

A  decision  rejecting  a  homestead  applica- 
tion is  affirmed  where  the  land  is  unsuit- 
able for  agriculture  and  is  valuable  pri- 
marily for  the  development  of  5-acre 
homesites  under  the  Small  Tract  Act. 
Jasper  C.  Adams,  Carson  City  022520  "C", 
A-25614  (Feb.  4,  1949) 

Application  for  Desert  Land  Entry 
Rejected. 

An  application  for  a  desert  land  entry 
will  be  rejected  where  the  land  applied  for 
is  more  suitable  for  small  tract  uses  than 
for  a  desert  land  entry. 

It  is  immaterial  that  there  were  no  con- 
flicting claims  for  the  land  at  the  time 
of  the  submission  of  the  application,  it 
being  determined  that  the  land  should  not 
be  disposed  of  under  the  desert  land  act. 
Vera  M.  Johnson,  Los  Angeles  066919  "LU", 
A-25410  (Mar.  4, 1949) 

Homestead  Application  Rejected. 

A  decision  rejecting  a  homestead  appli- 
cation is  affirmed  where  the  land  is  unsuit- 
able for  agriculture  and  is  valuable  pri- 
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marily    for    the    development    of    5-acre 
tracts  under  the  Small  Tract  Act. 
Joseph     Patrick     O'Brien,     Carson     City 
022477,  A-25638  (Mar.  23,  1949) 

Land  reserved  pursuant  to  sec.  24  of  the 
Federal  Power  Act  is  not  subject  to  leas- 
ing under  the  Small  Tract  Act  in  the 
absence  of  a  determination  by  the  Federal 
Power  Comm.  that  the  value  of  the  land 
for  power  development  purposes  will  not 
be  injured  or  destroyed  by  location,  entry. 
or  selection  under  the  public  land  laws  and 
subsequent  action  by  the  Secretary  of  the 
Interior  declaring  the  land  open  for  dis- 
position under  the  Small  Tract  Act. 
Herbert  Gerrard  Marks,  Coeur  d'Alene 
014219  "LTJ",  A-25655  (June  14,  1949) 

Lands  withdrawn  from  entry  by  Execu- 
tive order  (other  than  E.O.  Nos.  6910  and 
6964)  are  not  available  for  disposal  under 
the  Small  Tract  Act  until  such  withdrawal 
has  been  revoked. 

Ernest  E.  Wissman,  Los  Angeles  064939, 
A-25750  (Jan.  20,  1950) 

A  homestead  application  should  be  re- 
jected if  the  land  is  not  suitable  for  crop 
production  and  is  in  an  area  where  the 
water  supply  is  low. 

William   Reinecke,    Los    Angeles    064494> 
A-25810  (Feb.  2,  1950) 

Is  the  prohibition  against  mailing  lot- 
tery tickets  applicable  to  the  mailing  of 
material  concerning  small  tract  sale,  where 
successful  applicants  are  chosen  by  draw- 
ing and  the  filing  fee  is  not  returned  to 
unsuccessful  applicants? 

In  Annotations  to  18  U.S.C.  336  (1940 
Ed.)  and  Federal  Digest  on  lotteries,  there 
are  no  cases  applicable  to  an  executive 
department. 

In  Nardoniie  v.  U.S.  it  was  stated  that 
where  agents  or  servants  of  the  Govern- 
ment, rather  than  the  sovereign  itself,  op- 
erate the  law,  the  canon  that  general  words 
of  a  statute  do  not  apply  to  the  sovereign 
is  less  stringently  applied.  The  Court  took 
into  consideration  the  "circumstances" 
under  which  the  law  was  enacted. 

U.S.  v.  Mine  Workers  held  to  the  general 
rule  of  nonapplicability. 
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The  anti-lottery  act  is  not  susceptible  to 
a  liberal  construction  thus  bringing  within 
its  prohibition  matters  not  clearly  within 
its  terms. 
Memorandum  (Mar.  1,  1950) 

Application  for  Homestead  Entry  Re- 
jected. 

An  application  to  make  homestead  entry 
will  be  rejected  when  the  land  is  found  to 
be  more  suitable  for  disposition  under  the 
terms  of  the  Small  Tract  Act. 
Joe  L.  FlaniJcen,  Sacramento  0376S9,  A- 
25863  (Mar.  31,  1950) 

An  application  under  the  Small  Tract 
Act  for  land  withdrawn  from  entry  must 
be  rejected. 

Stephen  Talavera,  Los  Angeles  064564,  A- 
25847  (Apr.  11,1950) 

An  application  to  make  desert  land  entry 
will  be  rejected  when  the  land  is  found  to 
be  more  suitable  for  disposition  under  the 
terms  of  the  Small  Tract  Act. 
James  D.  Bellor,  Los  Angeles  072264,  A- 
25850  (Apr.  18,  1950) 

A  State  cannot  select  land  under  the 
Morrill  Act  if  the  land  applied  for  has 
been  withdrawn  by  the  general  withdrawal 
order  of  Nov.  26, 1934,  unless  the  Secretary 
of  the  Interior,  in  his  discretion,  classifies 
the  land  as  available  for  such  selection. 

Nonmineral  land  withdrawn  by  the  gen- 
eral withdrawal  order  of  Nov.  26,  1934, 
and  applied  for  by  a  State  under  the  Mor- 
rill Act  should  be  made  available  for  such 
selection  in  the  absence  of  some  Federal 
interest  which  requires  the  rejection  of  the 
proposal. 

The  land  applied  for  by  a  State  under 
the  Morrill  Act  may  be  suitable  for  disposi- 
tion to  private  persons  under  the  Small 
Tract  Act  is  not,  standing  alone,  a  suffi- 
cient reason  for  refusing  to  classify  the 
land  as  proper  for  selection  by  the  State. 
State  of  Nevada,  Carson  City  023817,  A- 
25832  (May  12,  1950) 

One  who  occupies  and  makes  improve- 
ments upon  land  included  in  a  shore  space 
reserve  in  Alaska,  prior  to  the  restoration 
of  the  land  from  the  reserve,  does  not  ac- 
quire an  equitable  claim  which  will  entitle 
him,  upon  the  restoration  of  the  land  from 
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the  reserve,  to  a  preferred  right  of  appli- 
cation for  the  land  under  the  homestead 
law  or  Small  Tract  Act,  over  qualified  vet- 
erans of  World  War  II. 

Where  valuable  improvements  have  been 
made  in  such  circumstances,  the  person 
making  the  improvements  will  be  allowed 
a  reasonable  time  to  remove  the  improve- 
ments prior  to  the  awarding  of  a  small- 
tract  lease  on  the  land  to  another  person, 
and  in  the  event  that  an  improvement  can- 
not be  removed  without  substantial  damage 
to  it  or  to  the  land  and  such  improvement 
is  of  value  to  the  prospective  lessee  of  the 
land,  the  latter  will  be  required  to  reim- 
burse the  person  who  made  the  improve- 
ment for  its  reasonable  value. 
Maynard  M.  Stutzman,  Fairbanks  07464, 
A-25844  (May  17,  1950) 

Where  an  oil  tank  site  easement  is 
granted  on  public  land  under  43  CFR  244.52 
as  an  incident  of  a  pipeline  right-of-way 
under  sec.  28  of  the  Mineral  Leasing  Act, 
the  tank  site  is  subject  to  the  common 
carrier  provisions  of  sec.  28. 

A  tank  site  easement  may  be  granted 
pursuant  to  sec.  28  of  the  Mineral  Leas- 
ing Act  and  43  GFR  244.52  only  when  the 
tank  is  an  integral  part  of  the  pipeline  op- 
erations and  is  used  to  further  the  trans- 
portation of  oil  through  the  pipeline. 

In  other  cases  the  tank  site  may  be  ac- 
commodated under  the  Small  Tract  Act  as 
a  business  site  or  under  the  Alaska  Public 
Sale  Act.  If  the  land  is  not  available  under 
these  acts,  a  special  use  permit  could  be 
issued. 

Oil  Tank  Site  Under    Section  28  of  the 
Mineral  Leasing  Act  (May  22,  1950) 

Land  which  is  withdrawn  from  entry 
pursuant  to  sec.  3  of  the  Reclamation  Act 
of  1902  is  not  subject  to  disposal  under 
the  Small  Tract  Act. 

Margaret  V.  Await,  Los  Angeles  077753, 
A-25874  (June  26,  1950) 

Applications  for  land  under  the  Small 
Tract  Act  will  be  rejected  where  the  land 
applied  for  is  more  suitable  for  disposition 
under  the  Desert  Land  Act. 
Russell  K.  Cruea,  et  al,,  A-25S61  (July  18, 
1950) 
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Where,  under  the  governing  regulations, 
43  CFR  Part  257,  an  application  to  lease 
a  small  tract  may  be  withdrawn  without 
loss  of  filing  fee  and  a  new  application 
may  be  filed,  no  objection  will  be  made  to 
the  applicant  amending  his  original  appli- 
cation by  submitting  one  small  tract  for 
another  therein,  subject,  however,  to  any 
valid  claims  or  rights  intervening  prior  to 
the  filing  of  the  amended  application. 

A  person  who  obtains,  by  lease  or  pur- 
chase, a  tract  of  land  under  the  Small 
Tract  Act  does  not  thereby  exhaust  all  his 
rights  thereunder;  but  upon  a  proper 
showing,  he  may  be  permitted  to  lease  or 
purchase  additional  tracts  or  to  hold  leas- 
es for  more  than  one  tract  at  the  same 
time.  Generally,  however,  a  person  will 
not  be  permitted  to  hold  more  than  one 
tract  under  the  act. 

Lease  or  Sale  of  Small  Tracts  for  Resi- 
dence, Recreation,  or  Business  Sites 
(Aug.  2,1950) 

The  selection  by  a  State  of  a  40-acre 
tract  of  land  as  swampland,  pursuant  to 
the  Swampland  Act  of  Sept.  28,  1850,  must 
be  rejected  where  the  State  has  failed  to 
submit  satisfactory  or  substantial  evidence 
indicating  that  the  greater  part  of  such 
land  was  swamp  or  overflowed  on  Sept.  28, 
1850,  and  other  evidence  indicates  the  con- 
trary. 

State  of  Mississippi,  1993800,  A-25822 
(Oct.  10, 1950) 

The  Color  of  Title  Act  does  not  vest  any 
legal  right  in  a  person  who  is  qualified  to 
apply  for  a  particular  tract  of  land  pursu- 
ant to  that  act,  because  the  sale  of  land 
under  the  act  to  a  qualified  applicant  is 
discretionary  with  the  Secretary  of  the 
Interior. 

When  a  lease  covering  a  tract  of  land 
under  the  Small  Tract  Act  is  issued  "sub- 
ject to  a  valid  existing  right,"  the  quoted 
to  the  claim  of  a  person  who  is  qualified  to 
phrase  does  not  make  the  lease  subordinate 
apply  for  the  land  under  the  Color  of  Title 
Act,  since  such  a  claim  is  not   legal  right. 

A  lease  properly  issued  in  accordance 
with  the  provisions  of  the  Small  Tract  Act 
and  the  pertinent  departmental  regulations 
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is  not  terminable  at  the  will  of  the  Secre- 
tary of  the  Interior  or  his  representative, 
but  can  only  be  canceled  by  the  Depart- 
ment upon  the  basis  of  some  adequate  legal 
ground. 

William  W.  Tedder,  BLM  012236,  A-25853 
(Oct.  26,  1950) 

An  application  for  a  lease  of  land  under 
the  Small  Tract  Act  will  be  rejected  where 
the  land  applied  for  is  withdrawn  as  a 
part  of  a  Public  Water  Reserve  and  is 
needed  in  connection  with  the  development 
of  a  water  conservation  program  for  the 
area. 

Lillian  H.  Gaddis,  Los  Angeles  077007,  A- 
25839  (Dec.  7, 1950) 

The  Secretary  of  the  Interior  retains  the 
right  at  any  time  to  exercise  his  super- 
visory power  over  applications  to  exchange 
land  under  sec.  8(b)  of  the  Taylor  Grazing 
Act,  notwithstanding  the  fact  that  author- 
ity to  take  final  action  in  such  matters  has 
been  delegated  to  the  Director  of  the 
Bureau  of  Land  Management,  subject  to 
the  right  of  appeal  to  the  Secretary. 

When  land  applied  for  under  the  Small 
Tract  Act  and  later  selected  in  a  proposed 
exchange  under  sec.  8(b)  of  the  Taylor 
Grazing  Act  is  closer  to  a  development  of 
small  tract  homes  and  business  sites  than 
is  the  offered  land  and  when  it  appears 
doubtful,  because  of  recent  developments 
in  the  vicinity  of  the  selected  land  that  the 
selected  land,  would,  if  obtained  in  the  ex- 
change, continue  to  be  used  for  grazing  pur- 
poses, the  proposed  exchange  is  not  in  the 
public  interest  and  will  not  be  approved. 
Albert  Mendel,  Edwin  A.  Roberts,  et  al., 
Los  Angeles  081690,  et  al.,  A-26222  (May  4, 
1951) 

Land  withdrawn  by  the  Secretary  of  the 
Interior  under  authority  delegated  to  him 
by  the  President  is  not  subject  to  disposi- 
tion under  the  Small  Tract  Act  so  long  as 
the  widthrawal  remains  in  effect,  and  small 
tract  applications  for  such  land  must  be 
rejected. 

After  the  restoration  of  land  from  a  with- 
drawal made  by  the  Secretary  under  au- 
thority delegated  to  him  by  the  President, 
a  person  will  not  be  accorded  a  priority 
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in  applying  for  the  land  under  the  Small 
Tract  Act  by  virtue  of  a  previous  applica- 
tion which  he  filed  while  the  land  was  with- 
drawn. He  will  be  on  the  same  footing  with 
other  persons  of  the  same  class  submitting 
applications  subsequent  to  the  restoration. 
1  A  person  who  desires  to  acquire  a  small 
tract  lease  has  no  equities  entitling  him  to 
a  preference  over  others  in  obtaining  a 
lease  because  of  his  settling  on  and  im- 
proving the  land  while  it  was  withdrawn 

from  entry- 

A  trespasser  who  has  made  improve- 
ments on  public  land  may,  under  certain 
circumstances,  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments that  can  be  removed  without  sub- 
stantial damage  to  the  land  or  to  the  im- 
provements, and  a  prospective  lessee  of  the 
land  may  be  required,  as  a  condition  prece- 
dent to  the  issuing  of  the  lease,  to  reim- 
burse the  trespasser  for  the  reasonable 
value  of  all  the  permanent  improvements 
which  are  left  on  the  land  and  which  are 
of  value  to  the  lessee. 

Keith  Specking,  ct  al.  v.  Charles  S.  Carter, 
et  al.,  Anchorage  017266,  017175,  017176, 
017177,  197178,  A-26190  (July  24,  1951) 

Where  a  petition  for  a  5-acre  tract  does 
not  describe  the  land  desired  by  the  appli- 
cant and  does  not  cite  the  statutory  author- 
ity under  which  it  is  made,  the  petition  will 
be  rejected. 

Stanley  W.  Knott,  Fairbanks  0S4S4,  A- 
26379  (July  24, 1952) 

It  is  appropriate  to  reject  an  applica- 
tion for  a  small  tract  lease  covering  an  area 
larger  than  five  acres. 

In  computing  the  acreage  sought  in  a 
small  tract  application,  the  area  covered 
by  a  right-of-way  crossing  the  tract  is  not 
to  be  deducted. 

Robert  E.  Miller,  et  al.,  Azizona  0504,  05^2, 
0507,  A-26374,  A-26406-7  (Oct.  14, 1952) 

Where,  pursuant  to  a  homestead  applica- 
tion, land  was  found  to  be  suitable  for 
homestead,  but  a  regional  administrator's 
decision  held  that  before  the  application 
could  be  allowed,  the  applicant  must  fur- 
nish evidence  of  the  granting  of  a  State 
permit  and  of  the  availability  of  water 


SMALL  TRACT  ACT — Continued 
LANDS  SUBJECT  TO— Continued 

for  irrigation  of  the  land  within  a  fixed 
time,  and  where  the  applicant  submitted 
the  required  evidence  long  after  the  time 
allowed  therefor  had  expired,  the  home- 
stead application  may  be  allowed  on  a  basis 
which  is  not  the  prejudice  of  intervening 
rights. 

James  C.  Ball,  Jr.,  Carson  City  023055, 
A-26495  (Nov.  21,  1952) 

Land  withdrawn  by  the  President  is  not 
subject  to  lease  under  the  Small  Tract  Act. 

An  application  to  lease  land  under  the 
Small  Tract  Act,  filed  while  the  land  is 
withdrawn,  may  not  be  suspended  to  await 
the  lifting  of  the  withdrawal,  but  it  must 
be  rejected. 

Carl  A.  Barrett,  Jr.,  Los  Angeles  086989, 
A-26701  (May  27, 1953) 

It  is  proper  to  deny  an  application  to 
purchase  a  homesite  under  the  Small  Tract 
Act  where  the  applicant,  a  lessee  under 
the  Act,  has  not  met  the  requirements  of 
his  lease  respecting  improvements. 

In  the  absence  of  bad  faith,  an  exten- 
sion of  his  lease  should  upon  request  be 
granted  to  an  applicant  to  purchase  a  small 
tract  under  the  act,  where  his  application 
to  purchase  is  denied  because  of  failure 
fully  to  complete  the  required  improve- 
ments, but  where  a  substantial  portion  of 
the  improvements  have  been  made. 
George  M.  McKissick,  Anchorage  015031, 
A-26678  (July  3, 1953) 

Soldier's  Additional  Homestead  Appli- 
cation Rejected  in  Part. 

Where  several  small  tracts  of  land  are 
not  suitable  for  agricultural  use  it  is 
proper  to  reject  an  application  for  soldier's 
additional  homestead  entry. 
Fred  C.  Barrett,  BLM  031266,  A-26702 
(Aug.  4, 1953) 

Lands  withdrawn  by  Executive  order  as 
a  public  water  reserve  are  not  available 
for  disposal  under  the  Small  Tract  Act  un- 
til such  withdrawal  is  revoked. 
Sherman  L.  Thomas,  Los  Angeles  086990, 
A-26813  (Nov.  12,  1953) 

An  application  for  the  classification  of 
land  under  the  Small  Tract  Act  does  not 
create  any  right  in  the  appellant. 
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The  classification  of  land  as  suitable  for 
disposition  under  the  Small  Tract  Act  is 
not  sufficient  to  prevent  its  later  classifica- 
tion as  more  suitable  for  recreational  site. 

Where  land  has  been  classified  as  more 
suitable  for  a  recreational  site,  it  is  proper 
to  reject  a  small  tract  application  for  a 
portion  thereof  even  though  the  latter  ap- 
plication was  filed  prior  to  the  former. 
George  T.  Aldridge,  et  al.,  Phoenix  082895, 
082879,  A-26805  (Feb,  8,  1954) 

In  the  absence  of  a  clear  showing  of  a 
legislative  intent  to  effect  existing  rights 
and  obligations,  an  amendment  requiring 
the  insertion  of  a  reverter  clause  in  con- 
veyances of  small  tracts  to  Interior  De- 
partment employees  in  Alaska  will  not  be 
construed  to  apply  to  patents  issued  pur- 
suant to  leases  giving  the  holder  an  option 
to  purchase  in  effect  at  the  time  the  amend- 
ment is  enacted. 

Where  two  laws  are  enacted  four  days 
apart  providing  for  the  classification  of 
lands  in  Alaska  for  certain  purposes,  the 
first  of  which  specifically  states  that  the 
classification  shall  segregate  the  land  from 
other  forms  of  disposal  and  the  second 
of  which  is  silent  on  the  point,  it  is  doubt- 
ful, in  the  absence  of  a  regulation  so  pro- 
viding, that  classification  pursuant  to  the 
second  law  will  have  such  a  segregative 
effect. 

A  regulation  providing  that  classifica- 
tion in  Alaska  under  a  law  authorizing 
such  classification  will  segregate  the  lands 
from  other  forms  of  disposal  would  not 
necessarily  be  ineffective. 
Memorandum  (Oct.  4,  1954) 

The  rejection  of  applications  for  entry 
under  the  desert  land  law  is  proper  where 
it  appears  that  the  land  applied  for  con- 
tains soil  of  low  fertility,  that  it  is  more 
valuable  for  development  under  the  Small 
Tract  Act,  and  that  a  water  shortage 
exists  in  the  area. 

Abraham  Feller,  Elmo  H.  Ellsworth, 
Nevada  011941,  011942,  A-26941,  A-26953 
(Oct.  13, 1954) 

Under  the  Department's  regulations  a 
classification  of  a  tract  of  land  as  suitable 
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for  public  sale  may  be  revoked  at  any  time 
prior  to  the  issuance  of  a  final  certificate 
to  a  purchaser. 

Where  a  tract  of  land  was  classified  as 
suitable  for  public  sale  upon  the  basis  of 
a  record  which  did  not  indicate  the  intense 
small  tract  interest  in  the  area,  it  is  proper 
to  reclassify  the  land  as  suitable  for  dis- 
position as  small  tracts. 

A  tract  of  land  which  is  covered  by 
drifting  sand  dunes  and  the  major  portion 
of  which  is  traversed  by  a  wash  which  is 
subject  to  flash  floods  is  not  suitable  for 
disposition  as  small  tracts,  but  is  properly 
classified  as  suitable  for  disposition  at 
public  sale  as  a  tract  too  rough  for 
cultivation. 

Franklin  P.  Butts,  Los  Angeles  079743, 
A-26801   (Supp.)    (Nov.  15,  1954) 

PREFERENCE  RIGHTS 

Edward  A.  Lawlor,  Jr.,  appealed  from  an 
award  of  June  14,  1946,  by  the  Acting  As- 
sistant Commissioner,  GLO,  which  divided 
between  Lawlor  and  Schnitzmeier  as  pref- 
erence-right applicants  the  seven  forties 
of  an  isolated  tract  which  had  been  offered 
at  public  sale  at  the  request  of  Schnitz- 
meier and  for  which  Lawlor  had  been  the 
highest  bidder. 

The  tract  in  question  consists  of  280 
acres.  The  award  gave  to  Schnitzmeier 
160  acres  and  to  Lawlor  120  acres.  Lawlor 
objects  to  this  division  stating  that  the 
forties  awarded  to  him  are  of  low  value, 
containing  no  water.  He  considers  he 
should  at  least  have  access  to  the  water. 

The  dam  affording  the  water  desired  by 
Lawlor  has  been  and  is  being  maintained 
by  Schnitzmeier.  It  seems  only  equitable 
therefore  that  Schnitzmeier  should  have 
the  advantages  which  the  water  conserved 
by  him  can  provide. 

John  Schnitzmeier,  Edicard  A.  Lawlor,  Jr., 
Great  Falls  085633,  086215,  A-24387  (Dec. 
31, 1946) 

An  applicant  for  public  sale  of  land  on 
which  his  previous  homestead  entry  had 
been  canceled  24  years  ago  has  no  prefer- 
ence right  over  other  applicants  thereby, 
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nor  may  the  land  be  sold  under  the  public 
sale  statute  if  it  is  classifiable  as  more 
suitable  for  disposition  under  the  Small 
Tract  Act. 

Charles  H.  Abels,  Phoenix  0825U  "<?">  A~ 
24639  (July  28, 1947) 

Lands  within  a  first-form  reclamation 
withdrawal  are  not  subject  to  the  desert 
land  applications.  Such  applications  will 
be  rejected,  not  suspended  to  await  resto- 
ration. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  veterans 
to  file  homestead,  desert  land,  or  small 
tract  applications. 

Donald  Boyden  Barber,  Los  Angeles  0679 kl 
"LD",  A-25296  (July  2, 1948) 

Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  require  that  there  be  included  in  orders 
of  revocation  of  withdrawals  of  public 
lands  any  particular  form  of  provision 
with  respect  to  the  preference  right  of 
veterans  and  certain  other  classes  of  per- 
sons to  file  applications  for  the  restored 
lands  under  the  homestead  or  desert  land 
laws  or  the  Small  Tract  Act. 

An  order  of  revocation  which  provides 
that  the  land  restored  shall  not  become 
subject  to  appropriation  until  an  order  of 
classification  of  the  land  has  been  issued, 
opening  the  land  to  application  with  a  90- 
day  preference-right  period  for  the  filing 
of  applications  by  veterans,  meets  the  re- 
quirements of  sec.  4  of  the  act  of  Sept.  27, 
1944. 

An  order  of  revocation  which  provides 
that  the  restored  lands  shall  not  become 
subject  to  entry  until  the  35th  day  after 
the  date  of  the  order,  at  which  time  the 
lands  shall  become  subject  to  application, 
subject  to  the  90-day  preference  right  filing 
period  for  veterans,  complies  with  the  re- 
quirements of  sec.  4  of  the  1944  act. 
Inclusion  of  Veterans'  Preference  Right 
Provisions  in  Orders  of  Revocation  of 
Public  Land  Withdrawals  (Feb.  15,  1951) 

Land  withdrawn  by  the  Secretary  of  the 
Interior  under  authority  delegated  to  him 
by  the  President  is  not  subject  to  disposi- 
tion under  the  Small  Tract  Act  so  long  as 
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the  withdrawal  remains  in  effect,  and  small 
tract  applications  for  such  land  must  be 
rejected. 

After  the  restoration  of  land  from  a  with- 
drawal made  by  the  Secretary  under  au- 
thority delegated  to  him  by  the  President, 
a  person  will  not  be  accorded  a  priority 
in  applying  for  the  land  under  the  Small 
Tract  Act  by  virtue  of  a  previous  applica- 
tion wfcich  he  filed  while  the  land  was 
withdrawn.  He  will  be  on  the  same  footing 
with  other  persons  of  the  same  class  sub- 
mitting applications  subsequent  to  the 
restoration. 

A  person  who  desires  to  acquire  a  small 
tract  lease  has  no  equities  entitling  him  to 
a  preference  over  others  in  obtaining  a 
lease  because  of  his  settling  on  and  improv- 
ing the  land  while  it  was  withdrawn  from 
entry. 

A  trespasser  who  has  made  improve- 
ments on  public  land  may,  under  certain 
circumstances,  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments that  can  be  removed  without  sub- 
stantial damage  to  the  land  or  to  the  im- 
provements, and  a  prospective  lessee  of  the 
land  may  be  required,  as  a  condition  pre- 
cedent to  the  issuing  of  the  lease,  to  reim- 
burse the  trespasser  for  the  reasonable 
value  of  all  the  permanent  improvements 
which  are  left  on  the  land  and  which  are 
of  value  to  the  lessee. 

Keith  Specking,  et  al.  v.  Charles  8.  Carter, 
et  al.,  Anchorage  017266,  017175,  017176, 
017177,  197178,  A-26190  (July  24,  1951) 

Service  in  the  Auxiliary  Military  Police 
of  the  Army  does  not  constitute  service 
"in  the  military  or  naval  forces  of  the 
U.S."  within  the  purview  of  the  act  of 
Sept.  27,  1944,  43  U.S.C.  279-284,  1946  Ed 

No  preferential  right  to  a  small  tract 
lease  is  acquired  by  the  filing  of  a  certifi- 
cate of  honorable  termination  of  such  serv- 
ices. 
Memorandum  (Oct.  30, 1951) 

The  first  applicant  for  a  small  tract  lease 
on  a  tract  of  land  not  under  consideration 
for  small  tract  classification  at  the  time  of 
the  filing  of  the  application  is  entitled  to  a 
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preference  right  under  sec.  7  of  the  Taylor 
Grazing  Act  if,  and  only  if,  the  land  is 
thereafter  classified  for  the  type  of  site 
sought  by  the  first  applicant. 
Thomas  P.  McKeown,  et  ano.,  Nevada  052, 
04572,  A-26497  (Dec.  1,  1952) 

A  protest  against  allowance  of  a  5-acre 
Alaska  homesite  claim,  based  upon  an  as- 
serted superior  right  of  possession  in  the 
protestant,  must  be  dismissed,  unless  the 
protest  is  filed  under  oath  before  the  ex- 
piration of  30  days  following  the  period  of 
posting  and  publication  of  the  notice  of  the 
application  to  purchase,  and  unless  within 
60  days  after  filing  the  protest  the  protes- 
tant begins  an  action  to  quiet  title  in  a 
court  of  competent  jurisdiction  in  Alaska. 

The  courts  in  Alaska  have  exclusive  jur- 
isdiction to  adjudicate  protests  based  upon 
an  asserted  superior  right  of  possession 
against  allowance  of  claims  to  Alaska 
public  lands  for  5-acre  tracts  for  home- 
steads or  headquarters. 
William  C.  Holmes,  Glenn  Hamilton 
Morgan,  Charlotte  T.  Morgan,  Anchorage 
013012,  A-26796  (May  27, 1953) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  applicant  did 
not  file  within  the  time  prescribed  by  the 
Department's  Rules  of  Practice  a  certificate 
showing  service  of  notice  of  the  appeal  upon 
a  party  having  an  adverse  interest. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  inter- 
nal improvement,  as  suitable  for  disposition 
as  a  State  selection  and  is  later  classified 
as  suitable  for  disposition  as  small  tracts, 
the  preference  right  given  the  State  by 
sec.  7  of  the  Taylor  Grazing  Act  prevails 
over  the  preference  given  by  the  Veterans' 
Preference  Act  to  veterans  who  file  small 
tract  applications  after  the  State's  applica- 
tion and  after  the  small  tract  classification. 
Arthur  L.  Wingard,  et  at.,  State  of  Nevada, 
Nevada  015754,  et  al.  &  014190,  A-26977 
(June  3,  1954) 

Where  a  decision  is  sent  by  registered 
letter  by  the  land  office  to  an  applicant  re- 


SMALL  TRACT  ACT— Continued 

PREFERENCE  RIGHTS— Continued 
quiring  him  to  fill  out  his  application  on 
new  forms  and  remit  a  required  rental 
within  30  days  after  receipt  of  the  letter, 
the  applicant  will  not  be  charged  with 
notice  of  the  decision  if  the  registered  letter 
is  sent  to  the  address  shown  on  the  original 
application  but  in  the  meantime  the  ap- 
plicant has  plainly  indicated  to  the  land 
ofiice  that  he  has  moved  to  a  new  address ; 
and  the  applicant's  failure  to  comply  with 
the  decision  will  be  excused. 

Where  a  preference-right  application  for 
a  small  tract  lease  has  been  improperly 
rejected,  it  will  be  reinstated  and  any  lease 
issued  to  a  subsequent  applicant  will  be 
canceled. 

Paul  R.  Brown,  Los  Angeles  089984,  061028, 
A-26923   (Aug.  26,  1954) 
RENEWAL  OF  LEASE 

A  small-tract  lease  for  land  which  is 
classified  for  lease  only  will  not  be  renewed 
if  satisfactory  improvements  have  not  been 
constructed  thereon  during  the  terms  of  the 
original  lease  and  of  any  extensions  previ- 
ously granted. 

Marvin  M.  Liblick,  Los  Angeles  056 481,  A- 
26324  (Feb.  11,  1952) 

Where  the  holder  of  a  small  tract  lease 
fails  to  comply  with  the  requirement  in  his 
lease  that  a  substantial  dwelling  be  con- 
structed on  the  leased  land,  he  is  not  en- 
titled to  a  renewal  of  his  lease. 
Arthur  F.  Dether,  Los  Angeles  054644,  A- 
26382  (July  29,  1952) 

A  review  of  the  record  discloses  no  error 
in  the  Assistant  Director's  decision  of  the 
Bur.  of  Land  Management  in  which  he  re- 
jects Mr.  Nugent's  application  for  a  re- 
newal of  lease  on  5-acre  tract. 
J.  E.  Nugent,  Los  Angeles  058940,  A-26430 
(Sept.  3,  1952) 

SALES 

Small  tract   of   restricted   Indian    land 
situated  in  Garland  County,  Arkansas,  be 
sold    under    the    supervision    of   the 
Department. 
Memorandum  (Oct.  11,  1945) 
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Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office  rejecting 
application  for  sodium  lease.  Affirmed, 
signed  Oscar  L.  Chapman,  Asst.  Secy. 
John  T.  Collins,  Sacramento  033183  "N", 
A-23900  (July  26,  1944) 

Application  for  sodium  prospecting  per- 
mit rejected. 

Cale  P.  Nicolson,  Los  Angeles  056865  "N", 
A-24149  (Mar.  14, 1946) 

Application  for  sodium  prospecting  per- 
mit rejected.  A  patent  cannot  be  attacked 
on  the  ground  that  it  was  obtained  by  fraud 
when  the  facts  upon  which  the  contention 
is  based  were  matters  of  record  in  the 
Department  at  the  time  the  patents  were 
issued.  Knowledge  of  the  existence  of  a 
valuable  deposit  of  minerals  is  not  depen- 
dent upon  an  actual  discovery  but  may  be 
deduced  from  the  existence  of  minerals  in 
adjoining  lands. 

William  A.  Myatt,  Los  Angeles  036635,  A- 
24307  (Dec.  17,  1946) 

Petitions  for  reinstatement  of  sodium 
permit  and  lease  application  denied. 

Motion  for  rehearing  denied  for  reason 
no  new  arguments  or  facts  presented  by 
the  motion. 

Burnham  Chemical  Co.,  Los  Angeles 
045676,  046681  "<7",  A-24407  (Feb.  24, 
1947) 

Appeal  dismissed  upon  withdrawal  of 
applicant's  application  for  sodium  pros- 
pecting permit. 

W.  M.  Harrington  v.  C.  A.  Waldron,  A- 
24604  (June  6,  1947) 

Where  a  sodium  prospecting  application 
for  land  within  a  reclamation  withdrawal 
has  been  rejected  upon  the  recommenda- 
tion of  the  Bur.  of  Reclamation,  and  it 
appears  later  that,  subject  to  conditions 
specified  by  the  Bur.  of  Reclamation,  there 
would  be  no  objection  to  the  allowance  of 
the  application  as  amended  on  appeal,  the 
case  will  be  remanded  for  reconsideration. 
Frank  A.  Richie,  Jr.,  Los  Angeles  077632, 
A-25875    (Jan.   31,    1951) 


SODIUM  LEASES  AND  PERMITS— Con. 
GENERALLY— Continued 

An  application  for  a  noncompetitive  oil 
and  gas  lease  was  properly  rejected  where 
the  land  applied  for  has  no  prospective 
value  for  oil  or  gas  and  where  it  appears 
that  oil  and  gas  operations  on  the  land 
would  interfere  with  operations  under  an 
outstanding  sodium  lease  covering  the 
same  land. 

Alpha  L.  Hotchkiss,   Sacramento  038570, 
A-26341   (Mar.  26,  1952) 
LEASES 

Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office  rejecting 
application  for  sodium  lease.  Affirmed  by 
Duncan,  signed  Oscar  L.  Chapman,  Asst. 
Secy. 

John  T.  Collins,  Sacramento  033783  "N"\ 
A-23900  (July  26,  1944) 

Application  for  Sodium  Prospecting 
Permit  Rejected. 

Where  an  application  under  the  Mineral 
Leasing  Act  on  a  school  land  section  could 
not  be  allowed  because  the  lands  are  with- 
drawn, it  is  unnecessary  to  determine 
whether,  or  when,  the  State's  title  attached 
to  the  school  land  section. 
Dorothy  P.  Soeth,  Salt  Lake  City  063486, 
A-24408  (Nov.  12,  1946) 

Geological  Survey  determination  that 
lands  were  known  to  contain  valuable  de- 
posits of  sodium,  based  on  reliable  and 
persuasive  evidence. 

Leases  only,  not  permits,  may  be  issued 
for  lands  known  to  contain  valuable 
deposits  of  sodium. 

C.  A.  Spicer,  Sacramento  034156  "N",  So- 
dium, A-24421  (Mar.  28,  1947) 

Where  a  proposed  sodium  lease  is  to  be 
issued  as  of  Oct.  15,  1942,  the  period  of 
time  within  which  the  minimum  invest- 
ment is  to  be  made  should  commence  to 
run  as  of  the  date  of  the  actual  issuance  of 
the  lease. 

A  mineral  lease  application  constitutes 
an  offer  to  lease  the  Govt's,  land  and  that 
offer  is  accepted  only  when  the  lease  is 
issued. 

William   M.    Thornbury,    Spokane   018963 
"N",  A-24612  (Aug.  3,  1948) 


1141 


SODIUM  LEASES  AND  PERMITS— Con. 

PERMITS 

Sodium  prospecting  permit  application 
rejected.  Affirmed,  sgd.  by  Assistant 
Secretary. 

Pearl  Espersen  McConnell,  Executrix  of 
the  Estate  of  Agnes  Ellis,  Las  Cruces  059909 
"N",  A-23755  (Nov.  26, 1943) 

Sodium  prospecting  permit  rejected  in 
part.  Appeal  from  the  General  Land  Office. 
Affirmed  by  Duncan,  sgd.  Assistant  Secre- 
tary Chapman. 

Pacific  Alkali  Company,  Los  Angeles  055699 
"N",  A-23846  (Sept.  18, 1944) 

Where,  because  of  prior  disposals,  a 
reasonably  compact  area  of  contiguous  land 
cannot  be  obtained,  the  inclusion  of  incon- 
tiguous  tracts  will  be  deemed  in  compliance 
with  the  requirement  of  sec.  23  of  the  Min- 
eral Leasing  Act  of  Feb.  25,  1920,  that  the 
lands  be  "in  reasonably  compact  form," 
provided  the  tracts  are  within  a  square  of 
6  miles  square. 

L.  D.  Anderson,  Evanston  022957  "N'\ 
A-24399  (Aug.  16, 1946) 

Sodium  and  potassium  prospecting  per- 
mit applications  rejected.  Appeal  from  the 
General  Land  Office. 

Filing  of  prospecting  permit  application 
confers  no  such  rights  as  will  prevail 
against  a  withdrawal,  even  though  the 
withdrawal  be  made  subject  to  valid  exist- 
ing rights. 

James  M.  Conlon,  SLC  063It88  "N",  A-24498 
(Dec.  31,  1946) 

Application  for  sodium  prospecting  per- 
mit rejected. 

Motion  for  the  exercise  of  supervisory 
authority  denied  on  the  ground  that  it 
presents  nothing  which  has  not  already 
been  advanced  before  and  fully  considered 
by  the  Department. 

William  A.  Myatt,  Los  Angeles  056535, 
A-24267  (Jan.  23,  1947) 

Application  for  sodium  prospecting  per- 
mit rejected. 

Application  for  sodium  prospecting  per- 
mit rejected  on  the  ground  that  the  lands 
are  included  in  a  special  permit  granted 
to  the  Navy  for  the  establishment  of  an 
aerial  gunnery  range.  Any  person  prospect- 
ing in  the  area  would  be  subject  to  danger. 


SODIUM  LEASES  AND  PERMITS— Con. 
PERMITS— Continued 
Applicant  states  that  he  would  not  en- 
gage in  such  prospecting  during  the  period 
of  temporary  use  of  this  land  as  an  aerial 
range  by  the  Navy,  but  requests  that  ap- 
plication be  held  in  suspense  until  termina- 
tion of  the  Navy  permit.  See  case  of  Elgyn 
O.  Snow  (A-23980),  Jan.  31,  1945,  unre- 
ported. 

II.  C.  Thomas,  Sacramento  036981  "A7",  A- 
24610  (June  3, 1947) 

Sodium  prospecting  permits  require  the 
permittee  to  begin  prospecting  for  sodium 
within  90  days  after  issuance  of  the  permit 
and  to  prosecute  the  exploration  and  ex- 
perimental work  diligently.  Failure  to  do 
so  will  subject  the  permit  to  cancellation. 
In  the  light  of  these  facts,  a  general  allega- 
tion by  one  applicant,  without  substantiat- 
ing evidence,  that  a  competing  applicant 
has  no  intention  of  exploring  the  land  if 
a  prospecting  permit  is  granted,  is  insuf- 
ficient to  warrant  rejection  of  the  latter's 
application. 

John   T.   P.  Macdonald  v.   Sidney   Grant 
Thornbury,  A-24683  (Sept.  10,  1947) 

Sodium  prospecting  permits  canceled  and 
application  for  sodium  prospecting  permit 
rejected. 

Sodium  permits  are  issued  under  the 
act  of  Feb.  25,  1920,  as  amended  by  the 
act  of  Dec.  11,  1928,  which  authorizes  the 
issuance  of  sodium  prospecting  permits  and 
the  development  of  potassium  under  a 
sodium  lease,  makes  no  exception  as  to 
lands  in  Searles  Lake  Area,  Calif.  The 
potassium  leasing  act  of  Feb.  7, 1927,  which 
authorizes  the  issuance  of  potassium  per- 
mits, prohibits  the  issuance  of  a  potassium 
prospecting  permit  on  lands  in  and  adja- 
cent to  Searles  Lake.  The  result  of  this 
legislation,  in  the  light  of  its  legislative 
history,  is  as  follows  with  respect  to  the 
issuance  of  potassium  and  sodium  permits 
and  leases  on  the  lands  in  and  adjacent  to 
Searles  Lake. 

(a)  The  issuance  of  potassium  prospect- 
ing permits  is  not  authorized,  but  potas- 
sium leases  may  be  issued. 

(b)  A  potassium  lease  may  include  a 
covenant  permitting  the  development  by 
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the  lessee  of  compounds  of  sodium  and 
other  associated  minerals. 

(c)  The  issuance  of  sodium  prospecting 
permits  is  authorized  as  to  lands  not  known 
to  contain  sodium. 

(d)  Sodium  leases  may  be  issued  for 
lands  known  or  found  to  contain  sodium. 
A  sodium  lease  authorizes  the  mining  and 
sale  of  potassium  compounds  as  a  by- 
product. 

(e)  The  issuance  of  potassium  leases 
and  sodium  prospecting  permits  and  leases 
is  committed  to  the  discretion  of  this  De- 
partment. 

When  the  land  applied  for  is  prospec- 
tively more  valuable  for  potassium  than 
for  sodium,  it  is  the  policy  of  the  Depart- 
ment to  authorize  the  taking  of  potassium 
only  under  the  potassium  law.  Any  sodium 
can  be  taken  under  a  potassium  lease. 
Frank  M.  Barrow,  Sacramento  037736, 
037879,  037912  "N",  A-25185  (June  9, 1948) 

Sodium  prospecting  permit  application 
rejected. 

An  Executive  order  setting  aside  public 
lands  "as  a  grazing  reservation  for  the  In- 
dians of  the  Walker  River  Reservation" 
vested  in  the  Indians  of  the  reservation 
full  Indian  title  to  such  lands,  and  not 
merely  the  privilige  of  using  the  lands  for 
grazing  purposes. 

The  provisions  of  the  Mineral  Leasing 
Act  have  no  application  to  lands  which 
are  part  of  an  Indian  reservation. 
Robert  R.  Pollack  and  Howard  L.  Eckloff, 
Carson  City  023118  "N",  A-25300  (Mar.  21, 
1949) 

An  applicant  for  a  sodium  permit  on 
land  included  in  a  homestead  entry,  with 
a  reservation  of  the  sodium  deposits  to  the 
U.S.,  must,  prior  to  the  issuance  of  the 
permit,  submit  a  bond  for  the  protection 
of  the  crops  and  improvement  of  the 
entryman. 

The  Department  cannot  accept,  in  lieu 
of  the  bond,  a  waiver  of  damages  by  the 
entryman,  but  may  adjust  the  amount  of 
the  bond  in  accordance  with  the  circum- 
stances of  the  case. 

William  A.   Myatt,   Los   Angeles   079198, 
A-25786  (May  4, 1950) 
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Under  the  Mineral  Leasing  Act,  lands 
known  to  contain  valuable  deposits  of 
sodium  minerals  shall  be  held  subject  to 
lease,  and  no  prospecting  permit  may  be 
issued  for  such  lands. 

Knowledge  of  the  existence  of  a  valuable 
mineral  deposit  is  not  dependent  on  an 
actual  discovery  on  a  given  tract  of  land 
but  may  be  deduced  from  other  evidence 
such  as  the  existence  of  the  mineral  on 
adjacent  lands,  as  well  as  from  geological 
and  other  surrounding  and  external  con- 
ditions. 

Evidence  need  only  be  such  as  to  show 
that  the  known  conditions  provide  rea- 
sonable ground  for  the  belief  that  the  land 
contains  the  mineral  in  such  quantity  and 
of  such  quality  as  to  render  extraction 
profitable  and  justify  expenditures  to  that 
end. 

Reports  by  the  Geological  Survey  of  dis- 
covery and  extraction  of  sodium  in  sur- 
rounding lands  are  competent  evidence 
sufficient  to  establish  reasonable  ground 
for  belief  that  a  given  tract  of  land  con- 
tains valuable  deposits  of  the  mineral. 
C.  A.  Romano,  Evanston  025621,  Wyoming 
010257,  A-27003  (Dec.  3,  1954) 
ROYALTIES 

A  petition  for  the  reduction  of  the  royal- 
ty rate  provided  in  a  sodium  lease  is  prop- 
erly denied  where  evidence  in  the  record 
does  not  indicate  that  the  requested  re- 
duction would  encourage  the  greatest  ulti- 
mate recovery  of  the  leased  minerals,  or  is 
in  the  interest  of  conservation  of  natural 
resources ;  and  where  it  does  not  appear 
the  lease  cannot  be  successfully  operated 
under  the  terms  provided  therein,  or  that 
the  requested  reduction  is  necessary  to 
promote  the  development  of  the  leasehold. 
Food  Machinery  and  Chemical  Corp., 
Evanston  021612,  A-26945  (June  10,  1954) 

SOIL  AND  MOISTURE   CONSERVATION 

Allocation  of  Funds  to  the  National  Park 
Service  for  Soil  and  Moisture  Operations 
on  Lands  Within  the  Lake  Texoma  Rec- 
reational Area. 

The  Lake  Texoma  Recreational  Area  is 
within  the  category  of  "lands  under  the 


SOIL  AND  MOISTURE  CONSERVATION— 

Continued 

jurisdiction  of  the  Dept.  of  the  Interior," 

as  that  phrase  is  used  in  the  item  "Soil 

and   Moisture   Conservation   Operations," 

Interior  Dept.   Appropriation   Act,   1948; 

and,  therefore,  funds  appropriated  in  this 

item  can  properly  be  expended  on  a  soil 

and  moisture  conservation  program  in  that 

area. 

Solicitor's    Opinion,    M-34995    (Nov.    21, 

1947) 

Interior  Appropriations  Act  of  June  29, 
1948,  provides  in  part  "For  necessary  ex- 
penses of  administering  and  carrying  out 
directly  and  in  cooperation  with  other 
agencies  a  soil  and  moisture  conservation 
program  on  lands  under  the  jurisdiction  of 
the  Dept.  of  the  Interior  in  accordance 
with  the  provisions  of  the  act  of  Apr.  27, 
1935  (16  U.S.C.  590a-590f),  and  Reorgani- 
zation Plan  No.  IV."  To  allow  soil  and 
moisture  conservation  improvements  to  go 
to  wrack  and  ruin  for  lack  of  maintenance 
would  be  to  go  contrary  to  the  will  of 
Congress.  Funds  appropriated  for  soil  and 
moisture  conservation  accordingly  may  be 
expended  for  the  maintenance  of  soil  and 
conservation  improvements. 
Expenditure  of  Funds  Appropriated  for 
Soil  and  Moisture  Conservation  in  the 
Maintenance  of  Improvements  After  or 
During  Their  Construction  (Aug.  10, 1948) 

SOLDIERS'  ADDITIONAL  HOMESTEADS 
GENERALLY 

Soldiers'  additional  homestead  entry  re- 
jected. Appeal  from  the  General  Land 
Office. 

Burt  Ruoff,  Anchorage  09421  "F",  A-24068 
(Mar.  8,  1946) 

Where  the  report  of  a  field  examination 
indicates  that  a  tract  of  land  is  suitable 
for  agricultural  use,  and  there  is  no  con- 
tradictory evidence  in  the  record,  the  land 
should  be  regarded  as  agricultural  land  for 
the  purpose  of  entry  under  the  soldiers'  ad- 
ditional homestead  law. 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
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cate    an    intention    to    devote    the    lands 
applied    for    to    farming    or    homestead 
purposes. 

Kadiak    Fisheries    Company,    Anchorage 
08990,  A-26335  (May  21,  1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead  purposes. 
North  Coast  Packing  Company,  Anchorage 
012334,  A-26350  (May  21,  1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead  purposes. 
Wakefield  Fisheries,  Anchorage  012887, 
A-26360  (May  21,  1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead  purposes. 
John  W.  Felder,  Anchorage  09152,  A-26404 
(Aug.  14,  1952) 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead  purposes. 
Washington  Fish  and  Oyster  Co.,  Anchor- 
age 013248,  A-26366  (Aug.  15, 1952) 

CLASSIFICATION 

Land  which  is  within  an  Alaska  shore- 
space  reserve  is  not  subject  to  soldiers' 
additional  homestead  entry. 

Where  applications  for  soldiers'  addi- 
tional homestead  entries  were  rejected  be- 
cause the  land  was  not  regarded  as  agri- 
cultural in  character,  but  supplementary 
reports  are  received  after  appeals  are 
taken  to  the  head  of  the  Department  and 
such  reports  indicate  that  the  tracts  ap- 
plied for  are  adaptable  to  a  limited  agri- 
cultural use,  not  previously  taken  into  ac- 
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count,  the  cases  will  be  remanded  for  re- 
consideration of  the  applications. 
Alaska  Packers  Association,  Pacific  Ameri- 
can Fisheries,  Inc.,  Anchorage  0115Jf5, 
011546,  011851,  A-26282,  A-26283,  A- 
26284  (Nov.  7, 1951) 

Alaskan  land  which  is  classified  as  coal 
land  is  not  subject  to  entry  under  the  sol- 
diers' additional  homestead  law. 

The  holding  of  a  formal  oral  hearing 
for  the  reception  of  evidence  on  the  subject 
of  the  mineral  classification  on  public 
lands  is  not  required  by  law. 

An  applicant  under  the  soldiers'  addi- 
tional homestead  law  for  land  classified  as 
coal  land  by  the  Geological  Survey  is  af- 
forded by  the  regulations  of  the  Depart- 
ment an  opportunity  to  present  its  views 
respecting  the  correctness  of  such  classifi- 
cation. 

Libby,    McNeill    and    Libby,    Anchorage 
012646,  A-26310  (Apr.  10, 1952) 

Where  the  report  of  a  field  examination 
indicates  that  a  tract  of  land  is  suitable 
for  agricultural  use,  and  there  is  no  con- 
tradictory evidence  in  the  record,  the  land 
should  be  regarded  as  agricultural  land 
for  the  purpose  of  entry  under  the  sol- 
diers' additional  homestead  law. 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  ad- 
ditional homestead  law  to  persons  who  in- 
dicate an  intention  to  devote  the  lands  ap- 
plied for  to  farming  or  homestead  pur- 
poses. 

Aleutian  Cold  Storage  Company,  Anchor- 
age 012178,  A-26361  (Aug.  15,  1952) 

Soldier's  Additional  Homestead  Applica- 
tion Rejected  in  Part. 

Where  several  small  tracts  of  land  are 
not  suitable  for  agricultural  use  it  is 
proper  to  reject  an  application  for  soldier's 
additional  homestead  entry. 
Fred  C.  Barrett,  BLM  031266,  A-26702 
(Aug.  4,  1953) 

A  tract  of  public  land  containing  0.26 
acre  located  on  a  small  island  in  Head 
Lake,  Minn.,  may  legally  be  disposed  of  in 
satisfication  of  a  soldier's  additional  home- 
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stead  right,  where  it  is  physically  capable 
of  being  cultivated,  although  cultivation 
is  not  economically  feasible  and  the  sol- 
dier's right  applicant  does  not  propose  to 
use  the  land  for  agriculture. 

There  is  no  substantial  reason  to  prefer 
disposal  of  an  isolated  tract  comprising 
about  Vyth  of  the  area  of  a  1.91-acre  island 
in  Head  Lake,  Minn.,  by  public  sale  rather 
than  by  soldiers'  additional  homestead 
entry,  where  it  appears  that  the  soldier's 
right  applicant  is  owner  of  the  rest  of  the 
island  and  that  because  of  its  small  size, 
inaccessible  location  and  minimal  value 
there  would  be  little  likelihood  of  com- 
petitive bidding  at  public  sale.  If  the  ap- 
plicant, however,  should  not  be  the  owner 
of  the  rest  of  the  island,  the  tract  should 
be  disposed  of  by  public  sale,  to  give  such 
Qwner  an  opportunity  to  round  out  his 
ownership. 

Where  a  0.26-acre  tract  of  public  land 
is  suitable  for  disposition  in  satisfaction 
of  a  soldier's  additional  homestead  right, 
but  the  applicant  for  such  disposition  has 
not  complied  with  the  applicable  regula- 
tions, the  case  will  be  remanded  to  the 
Bur.  of  Land  Management  under  direc- 
tions to  allow  30  days  for  the  applicant  to 
resubmit  his  application  in  compliance 
with  such  regulations. 
E.  F.  Fox,  BLM  032191,  A-26756  (Aug.  28, 
1953) 

LANDS  SUBJECT  TO 

Nelson  A.  Mason,  claiming  as  assignee 
of  rights  of  certain  soldiers  of  the  Civil 
War,  field  soldiers'  additional  homestead 
applications  which  were  rejected  on  the 
basis  that  the  lands  have  been  claimed 
by  various  parties  for  more  than  20  years. 

Appellant  contends  that  they  are  not 
bona  fide  claimants  under  color  of  title  but 
have  been  aware  of  being  on  Govt.  land. 
The  evidence  in  the  record  would  uphold 
that  statement  and  prior  court  decisions 
set  what  constitutes  "good  faith"  in  such 
a  situation. 

Those  who  might  have  some  grounds  to 
claim  adversely  are  protected  by  the  re- 
quirement that  the  notice  of  application 
be  published. 
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The  Commissioner  should  serve  upon 
all  adjoining  landowners  notice  to  file 
objection. 

Nelson  A.  Mason,  Bismarck  024787,  024831, 
A-24113  (Oct.  9,  1945) 

Soldiers'  additional  homestead  applica- 
tion rejected.  Appeal  from  General  Land 
Office. 

Soldiers'  additional  homestead  applica- 
tion denied  where  selected  land  is  covered 
by  potash  lease  and  control  of  surface  by 
person  other  than  lessee  would  interfere 
with  mineral  operations  either  now  or  in 
the  future. 

Under  standard  potash  lease,  lessee  may 
construct  a  fence  to  protect  its  facilities. 
Caswell  8.  Neal,  Las  Cruces  060911,  060912 
UK'\  A-24147  (Apr.  9,  1946) 

Applicant  appealed  from  a  decision  of 
the  Acting  Director,  BLM,  rejecting  his 
applications  for  soldier's  additional  home- 
stead entry  of  two  parcels  of  land,  the 
reason  being  that  both  parcels  had  been 
withdrawn  from  entry. 

Appellant  is  correct  in  asserting  that 
the  desired  land  is  not  within  the  railroad 
right-of-way,  but  errs  in  thinking  that 
the  land  between  the  west  boundary  of  the 
right-of-way  and  the  meanders  of  the 
eastern  shore  of  Knik  Arm  and  Chester 
Creek  is  outside  of  the  South  Addition 
to  the  townsite. 

If  any  part  of  this  acreage  was  not  with- 
drawn by  E.O.  No.  1919  Vo  on  Apr.  21,  1914, 
it  was  withdrawn  by  E.O.  No.  3672  on  May 
8,  1922,  and  is  included  within  the  Anchor- 
age Townsite. 

Charles  Baker  Abbott,  Anchorage  010619, 
010620  "K",  A-24649   (Oct.  28,  1947) 

A  15-acre  fractional  section  situated 
close  to  urban  centers ;  suitable  for  resi- 
dential purposes ;  adjoining  a  large,  ex- 
isting residential  development ;  having  a 
wide  beach  on  the  Gulf  of  Mexico ;  located 
on  a  principal  highway;  and  desired  by 
a  number  of  persons  for  use  as  homesites 
is  classified  for  disposition  as  home  or 
recreational  sites  under  the  Small  Tract 
Act  rather  than  for  disposition  as  a  single 
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unit  under  Public   Sale  or   Soldiers'  Ad- 
ditional Homestead  Laws. 
Albert  M.  Lewis,  Jr.,  GLO  010787  "#",  A- 
24413  (Mar.  8,  1948) 

Soldier's  Additional  Homestead  Applica- 
tion Rejected. 

Where  only  part  of  a  lot  is  mineral  land 
and  that  part  is  reserved,  a  soldier's  addi- 
tional homestead  right  application  may  be 
granted  for  that  part  of  the  lot  which  is 
not  mineral. 

Charles  B.  Abbott,  Anchorage  010216,  A- 
25726  (Nov.  18, 1949) 

Lands  in  Alaska  valuable  for  coal  are 
not  subject  to  entry  or  disposition  under 
the  soldiers'  additional  homestead  law. 
George   C.   Davis,   Anchorage   OllJfll,   A- 
25774  (Jan.  3, 1951) 

Land  which  is  covered  by  an  application 
for  a  soldier's  additional  homestead  entry 
is  not  excepted  from  the  effect  of  a  later 
withdrawal  order  where  there  has  been  no 
compliance  with  the  requirements  for  pub- 
lication and  posting  of  notice  of  the  appli- 
cation before  the  date  of  withdrawal. 
Joseph  D.  Kelly,  Anchorage  011162,  A- 
26219  (July  24, 1951) 

Land  which  is  within  an  Alaska  shore- 
space  reserve  is  not  subject  to  soldiers' 
additional  homestead  entry. 

Where  applications  for  soldiers'  addi- 
tional homestead  entries  were  rejected  be- 
cause the  land  was  not  regarded  as  agricul- 
tural in  character,  but  supplementary  re- 
ports are  received  after  appeals  are  taken 
to  the  head  of  the  Department  and  such 
reports  indicate  that  the  tracts  applied  for 
are  adaptable  to  a  limited  agricultural  use, 
not  previously  taken  into  account,  the  cases 
will  be  remanded  for  reconsideration  of 
the  applications. 

Alaska  Packers  Association,  Pacific  Amer- 
ican Fisheries,  Inc.,  Anchorage  011545, 
011546,  011851,  A-26282,  A-26283,  A-26284 
(Nov.  7,  1951) 

Settlement  upon  a  tract  of  land  at  a  time 
when  the  land  is  withdrawn  from  entry 
as  part  of  a  shore-space  reserve  area  is  a 
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trespass,  and  such  settlement  does  not  pro- 
vide the  basis  for  any  claim  to  the  land. 

The  dismissal  of  a  protest  against  the 
allowance  of  a  homestead  entry  with  re- 
spect to  a  tract  included  in  the  entry  is 
proper  where  the  protestant's  claim  to  the 
land  is  based  upon  the  use  and  occupancy 
of  the  tract  before  the  allowance  of  the 
homestead  entry  but  it  appears  that  the 
protestant's  use  and  occupancy  constituted 
a  trespass. 

A  soldier's  additional  homestead  appli- 
cation was  properly  rejected  where  the 
land  applied  for  was  already  included  in 
a  homestead  entry. 

One  who  asserts  a  claim  to  enter  land 
under  the  soldiers'  additional  homestead 
law  is  not  entitled  as  a  matter  of  legal 
right  to  a  hearing  on  the  validity  of  the 
claim. 

Libby,  McNeill  and  Libby,  Harold  J.  Lewis, 
Anchorage  010646,  011112,  A-26268  (Nov. 
9,  1951) 

Alaskan  land  which  is  classified  as  coal 
land  is  not  subject  to  entry  under  the  sol- 
diers' additional  homestead  law. 

The  holding  of  a  formal  oral  hearing  for 
the  reception  of  evidence  on  the  subject 
of  the  mineral  classification  on  public 
lands  is  not  required  by  law. 

An  applicant  under  the  soldiers'  addi- 
tional homestead  law  for  land  classified  as 
coal  land  by  the  Geological  Survey  is  af- 
forded by  the  regulations  of  the  Depart- 
ment an  opportunity  to  present  its  views 
respecting  the  correctness  of  such  classifi- 
cation. 

Libby,  McNeill  and  Libby,  Anchorage 
012646,  A-26310  (Apr.  10,  1952) 

Appeals  from  decisions  of  the  Acting 
Director  and  Assistant  Director,  respec- 
tively, of  the  Bur.  of  Land  Management 
rejecting  applications  to  select,  under 
various  types  of  land  scrip,  areas  of  sub- 
merged lands  along  the  coast  of  Louisiana, 
Texas,  and  California. 
Kenneth  O.  McMillan,  et  al.,  BLM  022310, 
etc.,  A-26383  (Aug.  12,  1952) 

Where  the  report  of  a  field  examination 
indicates  that  a  tract  of  land  is  suitable 
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for  agricultural  use,  and  there  is  no  con- 
tradictory evidence  in  the  record,  the  land 
should  be  regarded  as  agricultural  land 
for  the  purpose  of  entry  under  the  soldiers' 
additional  homestead  law. 

There  is  no  requirement  which  restricts 
the  right  of  entry  under  the  soldiers'  addi- 
tional homestead  law  to  persons  who  indi- 
cate an  intention  to  devote  the  lands 
applied  for  to  farming  or  homestead 
purposes. 

Aleutian  Cold  Storage  Company,  Anchor- 
age 012178,  A-26361  (Aug.  15,  1952) 

An  application  to  enter  a  tract  of  puhlic 
land  in  Alaska  under  the  Soldiers'  Addi- 
tional Homestead  Law,  filed  after  the 
withdrawal  of  the  land  from  entry  subject 
to  valid  existing  rights,  is  not  entitled  to 
receive  favorable  consideration  upon  the 
basis  of  a  showing  by  the  applicant  of  use 
and  occupancy  of  the  land  prior  to  the 
date  of  the  withdrawal. 

The  provisions  of  the  Administrative 
Procedure  Act  respecting  oral  hearings 
have  no  applicability  to  applications  for  a 
soldier's  additional  homestead  entry  be- 
cause the  statute  authorizing  such  entries 
does  not  require  that  the  determination 
be  made  on  the  record  after  an  opportunity 
for  a  hearing. 

Yakutat  and  Southern  Railway,  Anchorage 
012437,  A-26438  (Sept.  19,  1952) 

Samuel  Herrick,  as  attorney  for  the 
above  and  the  Pacific  Coast  Borax  Com- 
pany, filed  notice  of  appeal  to  the  head  of 
the  Department  from  decisions  dated  Sept. 
9  and  11,  1952,  by  the  Acting  Director  of 
the  Bur.  of  Land  Management. 

On  Feb.  26,  1953,  there  was  received 
from  Mr.  Herrick  a  letter  withdrawing  the 
appeals. 

LeRoy  D.    Osborne,  Los  Angeles  071291, 
071292,  A-26586,  A-2G590   (Mar.  6,  1953) 

Applications  for  soldiers'  additional 
homestead  entry,  filed  more  than  7  years  ■ 
after  the  lands  were  withdrawn  from  all, 
forms  of  appropriation  under  the  public, 
land  laws  subject  to  valid  existing  rights, 
were  properly  rejected  where  the  unau- 
thorized use  and  occupancy  of  the  land 
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for  fish  trap  sites  before  the  date  of  the 
withdrawal  are  asserted  a's  the  basis  of 
the  applicant's  claim  to  a  valid  existing 
right  to  such  land. 

The  soldiers'  additional  homestead  entry 
statute  does  not  require  that  the  deter- 
mination as  to  the  allowance  of  applica- 
tions thereunder  be  made  on  the  record 
after  an  opportunity  for  a  hearing. 
Lioby,  McNeill  and  Libby,  Anchorage 
012651,  012664,  A-26720  (Sept.  9, 1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior in  a  public  land  matter  will  be  dis- 
missed where  the  notice  of  appeal  does  not 
state  clearly  and  concisely  the  grounds 
for  appeal. 

Only  public  lands  subject  to  homestead 
entry  are  available  for  the  satisfaction  of 
soldier's  additional  homestead  rights. 

An  application  for  soldier's  additional 
homestead  entry  is  properly  rejected  where 
the  land  sought  is  land  acquired  by  the 
U.S.  in  condemnation  proceedings  and  is 
not  under  the  jurisdiction  of  the  Depart- 
ment of  the  Interior. 

Ross  H.  Hemphill,  BLM-A  037351,  A-27065 
(Nov.  23,  1954) 

SOLICITOR,  DEPARTMENT  OF  THE 
INTERIOR 

Territorial  Employees — Appointive  Jur- 
isdiction. 

Memorandum  Opinion  (July  9,  1945) 

Attorneys  Contracts — Applicability  of  25 
U.S.C.  85  to  Contracts  With  Individual 
Indians. 

Memorandum  (Jan.  31,  1946) 

Memo  of  Feb.  18,  1946  to  Custodian  of 
Joshua  Tree  National  Monument  Re  inter- 
pretation of  sec.  2.31(b)  of  the  General 
Rules  and  Regulations,  which  relates  to  en- 
gaging in  business  within  NPS  areas. 

We  are  in  agreement  that  this  section 
does  not  require  a  private  land  owner 
within  a  park  or  monument  area  to  secure 
permission  to  engage  in  business  and  that 
the  inclusion  of  General  Rules  and  Regu- 
lations provides  that  owners  of  private 
lands  within  limits  of  any  park  or  monu- 


1147 

SOLICITOR,  DEPARTMENT  OF  THE 

INTERIOR — Continued 
ment  are  entitled   to  full  use  and  enjoy- 
ment thereof. 

Memorandum  (Feb.  2,  1946) 

Possibility  of  formulating  a  procedure 
with  respect  to  the  acceptance  by  the  Act- 
ing Director  of  contribution  agreements 
made  under  the  Pierce  Act  so  as  to  elimi- 
nate the  necessity  of  individual  signature 
of  each  agreement.  Same  problem  with  re- 
spect to  oil  and  gas  leases.  See  Solicitor's 
memo,  of  Jan.  19,  1943. 
Memorandum  Opinion  (Aug.  1,  1946) 

Discussion  of  proposed  motion  picture 
regulations  and  suggestions  of  Mr.  Lorentz. 
First  that  Department  require  the  permit- 
tee to  furnish  a  print  of  completed  film, 
and  secondly  that  provisions  regarding 
damage  be  tightened.  For  that  purpose 
amendments  are  suggested  for  having  the 
permittee  exercise  the  utmost  care  to  avoid 
injury  to  natural  features  and  after  film- 
ing shall  make  a  clean-up  and  restore  the 
area  to  its  prior  condition.  In  addition  the 
permittee  will  be  compelled  to  furnish  a 
bond  to  insure  compliance  with  all  condi- 
tions prescribed.  Since  draft  of  regulations 
was  prepared  by  Solicitor,  it  is  suggested 
that  the  revision  of  the  proposed  order  be 
accomplished  in  cooperation  with  that 
Office. 
Memorandum  (Aug.  16,  1946) 

Discusses  the  appraisals  for  the  lands 
involved  in  the  proposed  Wheeler  exchange 
in  Glacier  National  Park.  The  first  ap- 
praisal covers  lands  only  with  respect  to 
the  Wheeler-owned  lots  and  the  Wheeler 
homesite  located  on  park  property.  The 
second  covers  improvements  on  the  Wheel- 
er homesite.  Act  of  Aug.  8,  1946,  authorizes 
the  above  exchange.  The  question  of  own- 
ership of  the  buildings  is  important  in 
arriving  at  the  relative  values  involved  in 
the  exchange.  Senator  Wheeler  purchased 
the  improvements  on  the  land  in  1918  from 
a  former  permittee  and  in  1941  rebuilt  the 
cottage  with  consent  of  this  Department. 
Suggests  the  Solicitor's  Opinion  should  be 
obtained  on  the  question  of  their  owner- 
ship. In  would  appear  necessary  to  post- 
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pone  consummation  of  exchange  until  after 
Senator's  term  expires  on  Jan.  3,  1947. 
Memorandum  (Aug.  20,  1946) 

The  Federal  Tort  Claims  Act  was  ap- 
proved Aug.  2,  1946.  It  covers  death  or  in- 
jury to  persons  and  damage  to  property. 
It  places  the  U.S.  in  virtually  the  same 
legal  positions  as  private  employer  whose 
employee  has  caused  damage  to  a  third 
party. 

Field  Investigations  of  Accidents  (Oct.  25, 
1946) 

The  conveyance  of  lands,  as  a  gift,  to 
the  U.S.  by  the  State  of  Iowa  for  the 
Effigy  Mounds  National  Monument  is 
authorized  by  Ch.  Ill  of  the  laws  of  the 
General  Assembly  of  the  State  of  Iowa. 
However,  validity  of  conveyance  depends 
upon  the  power  of  the  State  to  convey  the 
land.  Before  making  a  decision  on  the 
matter,  memo  requests  that  an  opinion 
from  the  Attorney  General  of  the  State  of 
Iowa  be  obtained  and  transmitted  to  the 
Solicitor. 

Form  of  Patent  from  State  of  Iowa  for 
Effigy  Mounds  National  Monument,  M- 
34761  (Nov.  14,  1946) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Conti- 
nental Alaska  seems  to  have  been  exclus- 
ively occupied  by  one  native  group  or  an- 
other. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for 
compensation  for  past  taking  with  respect 
to  losses  attributable  to  the  Government. 

Courts  have  made  this  clear  with  respect 
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to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the 
Government  for  extinguished  titles. — In 
the  case  of  conflicting  claims  the  white 
man  can  be  ousted  or,  if  the  patent  is  ab- 
solute in  terms,  the  native  has  a  valid 
claim  for  compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive. — If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters 
is  so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — 
Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

The  Solicitor's  office  has  held  that  with- 
out amendatory  legislation  the  U.S.  can- 
not acquire  fee  simple  title  from  the  State 
of  Tennessee,  but  a  perpetual  right-of-way 
for  the  proposed  parkway  only. 

Regional  Director  may  take  up  the  mat- 
ter of  securing  amendatory  legislation 
with  State  officials  if  he  thinks  it  neces- 
sary. 

Title  to  Lands  Acquired  for  Sec.  1-J-l  of 
the  Natchez  Trace  Parkway  in  Tennessee 
(May  22,  1947) 

Solicitor's  Opinion  of  June  1,  1934  (54 
I.D.  483),  held  that  the  U.S.  had  jurisdic- 
tion over  all  properties  within  Yosemite, 
now  part  of  Kings  Canyon  National  Park. 

In  an  Opinion  of  June  29,  1944,  the  Soli- 
citor held  that  where  land  is  acquired  by 
cession  from  a  State,  the  Govt,  has  juris 
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diction  over  State  and  private  lands  within 
the  area,  subject  only  to  rights  specifically 
reserved  by  the  State.  This  Opinion  re- 
ferred specifically  to  the  cession  act  re- 
lating to  Olympic  National  Park.  The  ces- 
sion acts  governing  General  Grant  National 
Park  (now  part  of  Kings  Canyon)  and 
Yosemite  are  practically  identical  to  it.  It 
would  seem  that  the  U.S.  is  authorized  to 
exercise  exclusive  jurisdiction  over  the  pri- 
vately owned  land  within  Sequoia-Kings 
Canyon  National  Parks. 
Jurisdiction  of  the  United  States  Over  Pri- 
vately Owned  Land  Within  the  Exterior 
Boundaries  of  Sequoia-Kings  Canyon  Na- 
tional Parks  (Sept.  24, 1947) 

1.  Registered  letter  from  the  Bur.  of 
Land  Management  allowing  30  days  to  pay 
damages  or  submit  additional  information. 

2.  If  payment  is  received  in  full,  matter 
is  closed. 

3.  If  no  response  received  to  letter  file 
referred  to  Solicitor. 

4.  Solicitor  may  modify  or  reject  the  con- 
clusions of  the  Bur.  of  Land  Management ; 
he  may  conduct  further  correspondence 
with  the  trespasser  and  if  still  not  satisfied, 
may  refer  the  matter  to  the  Attorney  Gen- 
eral for  institution  of  litigation. 
Procedure  in  Trespass  Cases  (Oct.  24, 
1947) 

Denial  of  appeal  of  Dora  x^riviso  Rogers 
from  order  disapproving  will. 
Estate  of  Tomas  Arvisa  or  Thomas  Arviso, 
Rincon  Allottee  No.  16,  Prolate  32438-46, 
80891-47,  A-24706  (Nov.  14,  1947) 

Asserted  denials  by  a  testator  that  he  had 
made  a  will  might  have  been  prompted  by 
a  strong  desire  on  his  part  to  protect  his 
right  of  privacy  concerning  a  matter  which 
was  strictly  his  own  affair,  and  he  was 
fully  justified  in  refusing  to  discuss  his 
will  or  to  deny  or  affirm  its  existence  as 
he  saw  fit.  Notwithstanding  any  state- 
nents  by  the  testator,  the  record  shows 
hat  he  made  his  will,  which  instrument 
vas  never  destroyed  or  revoked. 

The  will  is  not  unnatural.  The  whole 
loint  of  making  a  will  is  to  exclude  the 
peirs-at-law  from  sharing  in  the  estate  or 
:o  change  the  proportions  which  they  could 
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otherwise  receive  under  the  law  of  descent 
and  distribution.  However,  the  disinherited 
heirs  are  not  closely  related  to  the  testator, 
neither  is  there  any  indication  that  they 
were  the  natural  objects  of  the  testator's 
bounty  as  compared  with  the  beneficiary 
who  was  named  in  the  will. 
Estate  of  Harry  Anderson,  Deceased  Nez 
Perce  Allottee,  No.  1591.  Probate  28317-46, 
A-24677  (Nov.  21, 1947) 

The  Solicitor  sustained  the  decision  of 
the  Bur.  of  Land  Management,  which  re- 
jected the  coal  lease  application  of  Ralph 
Norgard,  in  accordance  with  the  established 
policy  of  the  Department  against  the  issu- 
ance of  leases  for  the  opening  of  new  coal 
mines  on  public  lands  in  the  absence  of  a 
showing  of  an  actual  need  for  coal  which 
cannot  otherwise  be  reasonably  met. 
Ralph  Norgard,  Denver  054170  "N",  A- 
24637  (Dec.  31, 1947) 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  Inte- 
rior, and  the  Secretary's  jurisdiction  over 
these  matters  accordingly  is  regarded  as 
exclusive  and  universal. 

As  a  necessary  part  of  the  Secretry's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
claiming  as  heirs,  and  in  making  that  deter- 
mination he  is  not  controlled  or  bound  by 
decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  deceased  Yurok 
or  Lower  Klamath  River  Indian,  Probate 
54227-35,  A-24696  (Feb.  9, 1948) 

Since  there  have  been  no  cooperative 
undertakings  of  a  nature  that  would  lead 
to  patents  and  none  are  foreseen  for  the 
near  future  in  the  cooperative  agreement 
with  the  University  of  California  and  Bur. 
of  Mines,  the  provisions  "Rights  in  Inven- 
tions" in  par.  7  of  the  current  agreement 
may  be  eliminated.  However,  par.  5  "Co- 
operation" should  be  revised  to  incorporate 
a  provision  that  should  any  joint  enterprise 
be  undertaken  in  the  future  that  may  result 
in  an   invention,   it   will  be  covered  by  a 
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supplemental  agreement  which  will  provide 
for  the  proper  disposition  of  patent  rights. 
Patent  Clause  in  Cooperative  Agreement 
with  University  of  California,  M-35022 
(Feb.  24,  1948) 

Discussion  of  speech  made  by  Commis- 
sioner in  which  he  pointed  out  to  members 
of  the  below  club  that  it  was  up  to  the 
people  of  Calif,  to  decide  whether  they  de- 
sired either  to  have  Congress  pass  an  act 
for  the  construction  of  Folsom  Dam  for 
flood  control  and  navigation  purposes  only, 
or  whether  they  preferred  to  have  the  dam 
constructed  as  a  multiple-purpose  dam  for 
irrigation  and  power  as  well.  The  former 
method  would  require  construction  by  the 
Army  Engineers  while  the  latter  would 
necessitate  construction  by  the  Bur.  of 
Reclamation. 

Considered  in  the  aggregate,  the  Federal 
Reclamation  Laws  vest  in  the  Commis- 
sioner the  duty  of  making  investigations, 
surveys  and  examinations  of  prospective 
projects  and  to  place  them  in  the  form  of 
public  reports  before  the  President  and 
Congress.  If  the  public  is  informed  of  the 
plans  and  purposes  of  the  Govt,  greater 
cooperation  can  be  obtained  and  more  cer- 
tain are  they  of  being  achieved. 

In  the  Fact  Finders'  Act  of  Dec.  5,  1924, 
authority  is  granted  to  enter  into  agree- 
ments with  States,  municipalities  and  other 
interests  for  cooperative  investigations.  It 
is  elementary  in  the  administration  of  a 
program  under  the  Federal  Reclamation 
Laws  that  the  interests  of  the  people  come 
first  and  that  they  must  be  kept  advised 
at  all  times  of  the  plans  being  developed 
by  the  Bur.  of  Reclamation  and  that  they 
must  be  enabled  intelligently  to  advise 
with  the  Bur.  of  Reclamation  in  the  de- 
velopment of  those  plans.  The  only  way  in 
which  this  can  be  done  is  by  the  dissemina- 
tion of  adequate  information  by  cousulta- 
tion  and  discussion  with  local  groups, 
reports,  printed  publications,  or  other 
media.  Congress  has  not  only  recognized 
the  authority  of  the  Bur.  of  Reclamation 
to  disseminate  useful  information  but  it 
has,  by  specific  direction  in  the  appropria- 
tion acts  since  1942,  made  it  clear  that 
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funds  appropriated  for  the  Bureau  shall  be 
available  for  that  purpose. 

The  Flood  Control  Act  of  Dec.  22,  1944, 
states  the  policy  of  Congress  "to  recognize 
the  interests  and  rights  of  the  States  in 
determining  the  development  of  the  water- 
sheds within  their  borders  and  likewise 
their  interests  and  rights  in  water  utiliza- 
tion and  control  *  *  *."  An  examination 
of  the  statute  of  the  Anti-Lobbying  Act  is 
made  and  the  Solicitor's  Op.  M-35025, 
Feb.  3,  1948,  is  quoted,  which  centers 
around  the  practice  of  a  Bureau  chief  or 
head  of  a  Department  writing  letters 
throughout  the  country,  sending  telegrams 
for  organizations,  men  and  companies  to 
write  to  their  Congressmen  on  behalf  of 
legislation,  which  the  bill  is  designed  to 
stop.  Statements  of  legislators  who  spoke 
on  the  bill  are  quoted  in  part.  The  applica- 
bility of  the  Anti-Lobbying  Act  to  a  par- 
ticular case  would  necessitate  a  decision 
on  the  following:  (a)  Did  the  case  involve 
the  use,  directly  or  indirectly,  of  appro- 
priated funds?  ;  (b)  If  the  answer  to  ques- 
tion (a)  is  in  the  affirmative,  were  the 
funds  expended  for  "personal  service,  ad 
vertisement,  telegram,  telephone,  letter,  sin 
printed  or  written  matter,  or  other  device? ;  |ffl 
and  (c)  If  the  answers  to  questions  (a)  h 
and  (b)  are  in  the  affirmative,  was  the  t 
officer  or  employee  who  was  responsible  for  art 
the  expenditure  motivated  by  an  intent  or  ma 
design  to  induce  or  cause  the  public  to  oq 
bring  pressure  to  bear  upon  a  Member  or  Coi 
Members  of  Congress  with  respect  to  a  tha 
pending  or  prospective  legislative  or  appro-  W 
priation  item? 

The  language  of  the  act  "intendel  or 

designed  to  influence  in  any  manner"  is    ^ 

general  and  indefinite.  There  is  a  possibil-    ?  - 

ity  that  it  could  be  held  void  for  uncer-   " 

tainty  and  that  may  be  one  reason  why  no    tl 

criminal  prosecution  has  been  attempted    " 

in    the   29   years   since   the   statute   was   ' 

enacted. 

Pro] 
Speech  Before  the  Kiwanis  Club  on  Nov.  12,    ,, 

1947,  on  Folsom  Dam  (Apr.  7, 1948) 

The  effectiveness  of  a  trading  license  kr 
issued  by  the  Commissioner  of  Indian  Af-  , 
fairs  is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 


Hi 
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The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20,  1948) 

A  discussion  of  seven  major  questions 
raised  in  Mr.  Fisher's  memo  of  July  23, 
1948,  to  Chief  Counsel  with  conclusions 
Re  above. 

Rehabilitation  and  Betterment  Program 
Under  Item  Contained  in  the  Interior  De- 
partment Appropriation  Act  {P.L.  841,  80th 
Congress,  2d  Session)  for  Fiscal  Year  End- 
ing June  80,  1949  (Sept.  3,  1948) 

The  Solicitor  of  the  Interior,  on  Nov.  16, 
1945,  construed  sec.  5  of  the  Flood  Control 
Act  of  1944  to  embrace  authority  for  con- 
struction of  a  steam  generating  plant  to 
firm  up  hydrogenerated  power  generated 
at  the  reservoir  projects  of  the  War  De- 
partment (now  Department  of  the  Army). 
Thus  it  would  be  held  that  sec.  5  em- 
braces the  authority  to  purchase  energy 
to  accomplish  the  same  result. 

The  Reclamation  Act  of  1902  itself  was 
sustained  as  constitutional  under  the  prop- 
erty clause  in  U.S.  v.  Hanson,  167  Fed.  881 
as  an  exercise  by  the  Congress  of  its  power, 
"to  make  marketable  and  habitable  large 
areas  of  desert  land  within  the  public  do- 
main." In  accordance  with  the  conclusions 
expressed  in  the  opinion  of  the  General 
Counsel  of  TVA,  Feb.  9,  1948,  it  is  believed 
that  in  a  proper  case  the  Supreme  Court 
would  hold  that  constitutional  authority 
exists  for  the  purchase  of  electrical  energy 
for  firming  purposes.  So  far  as  the  Bu- 
reau's supplying  power  to  contractors  en- 
gaged in  construction  work  for  the  Corps 
of  Engineers  under  the  Missouri  Basin 
development  is  concerned,  the  Interior  De- 
partment Appropriation  Act,  for  the  fiscal 
year  1949,  under  the  heading  Missouri 
River  Basin  makes  the  funds  therein  ap- 
propriated available  expressly  for,  among 
other  purposes,  "The  purchase  of  power." 
Purchase  of  Supplemental  Power  by  the 
Bureau  for  Resale  (Oct.  15,  1948) 

A  question  has  arisen  in  connection  with 
the  above-named  project  which  includes 
some  privately  owned  lands.   Some  work 
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not  usually  done  in  connection  with  re- 
clamation construction  will  be  undertaken, 
such  as  roughing  in  of  farm  water  supply 
systems,  surface  drainage  works,  etc.  This 
kind  of  work  was  found,  in  the  reference 
opinion,  to  be  within  the  purview  of  the 
Federal  Reclamation  Law  as  applied  to  the 
public  lands,  and  the  reasoning  would  seem 
to  apply  equally  to  private  lands. 

Landowners  should  be  requested  to  ex- 
ecute an  instrument  granting  right  of  entry 
and  rights-of-way. 

Application  of  Solicitor's  Opinion  M-34965, 
Sept.  24,  1946,  to  Privately  Owned  Lands, 
Riverton  Project,  Wyoming  (Apr.  14, 1949) 

Art.  32  of  the  proposed  contract  states 
that  the  water  supply  to  be  made  available 
to  the  District  from  the  Central  Valley 
Project  will  be  mingled  with  that  which 
the  District  has  now  available  to  it  from 
other  sources  but  that,  not  withstanding 
the  mingling  of  the  District's  water  supply 
and  the  project  water  supply,  the  provi- 
sions of  the  contract  shall  not  apply  to  the 
District's  water  supply. 

In  M-21709  and  M-22401  the  Solicitor 
has  held  that  the  area  in  private  ownership 
to  be  served  (160  acres),  and  not  the 
quantity  of  water,  is  the  limitation.  When 
the  District's  supply  is  augmented  by,  and 
mingled  with,  a  project  supply,  the  excess 
land  provisions  apply  and  this  is  not  viola- 
tive of,  or  inconsistent  with,  the  principle 
that  the  U.S.  will  not  interfere  with  the 
District's  vested  water  rights. 

The  over-all  effect  of  Art.  32  is  that  the 
excess  land  provisions  of  the  contract 
could  not  be  applied  unless  it  is  possible  to 
identify  the  project  water  supply.  This 
would  be  impossible  if  both  supplies  are 
to  be  transported  through  a  common  con- 
duit and  the  mingled  supply  is  to  be  applied 
through  the  District's  distribution  system. 

In  view  of  the  importance  of  the  ques- 
tion and  because  the  legal  question  in- 
volved is  controlled  by  a  former  Solicitor's 
Opinion,  the  matter  should  be  routed 
through  the  Solicitor  in  accordance  with 
Solicitor's  Memorandum  No.  12. 
Proposed  Water  Service  Control,  Tulare 
Irrigation  District,  Central  Valley  Project, 
California  (May  5, 1949) 
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Final  Homestead  Proof  Rejected. 

Final  proof  showing  three  months  annual 
homestead  residence  instead  of  the  seven 
months  by  the  Three- Year  Homestead  Law 
must  be  rejected. 

Where  final  proof  is  rejected  for  insuf- 
ficient residence  on  a  homestead  entry  er- 
roneously allowed,  the  entry  will  be  can- 
celed because  it  was  erroneously  allowed, 
not  because  the  proof  was  insufficient. 

Allowance  of  a  homestead  entry  under 
prevailing  land  office  rulings  that  the  de- 
partmental withdrawal  order  of  Sept.  19, 
1934,  did  not  bar  homestead  entry  of  cer- 
tain Indian  ceded  lands  burdened  with 
State  drainage  liens  under  the  Volstead  Act 
was  erroneous  in  the  light  of  the  Solicitor's 
opinion  approved  by  the  Secretary  on  Aug. 
12,  1942,  and  the  Department  may  of  its 
own  motion  correct  the  error,  the  subject 
matter  being  still  within  the  jurisdiction  of 
the  Department. 

An  entry  erroneously  allowed  is  invalid 
and  cannot  be  confirmed,  but  must  be  can- 
celed as  erroneously  allowed. 

The  entryman  of  an  entry  erroneously 
allowed  is  entitled  to  be  reimbursed  for  the 
sums  paid  on  his  entry,  upon  his  compliance 
with  the  requirements  of  the  governing  law. 
Alfred  Jensen,  GLO  07311,  A-25291  (Dec. 
23,  1949) 

A  regulation  providing  that  assignments 
of  farming  and  grazing  leases  may  be  made 
only  with  the  consent  of  the  sureties  does 
not  prevent  the  substitution  of  new  sureties 
after  the  original  sureties  have  declined  to 
give  their  assent  to  the  assignment. 

When  such  leases  have  been  assigned  by 
the  lessee  and  then  reassigned  by  the  as- 
signee to  another  person  for  whom  he  acted 
without  disclosing  the  fact  of  his  agency, 
the  assignor  cannot  complain  that  the  re- 
assignment is  invalid  because  the  identity 
of  his  principal  was  not  disclosed  by  the 
assignee  to  the  assignor. 

Assignors  of  such  leases  who  have  re- 
ceived full  consideration  for  the  assign- 
ments have  no  standing  to  raise  the  ques- 
tion whether  the  terms  of  the  leases  have 
been  violated  by  the  assignee. 

Assignors  cannot  unilaterally  withdraw 
from  assignments  of  such  leases  while  the 
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Department  is  considering  whether  to  ap- 
prove the  assignments. 

The  question  of  giving  departmental  ap- 
proval to  assignments  of  such  leases  does 
not  become  moot  because  the  terms  of  the 
leases  have  expired,  or  because  the  as- 
signors and  the  assignees  have  become  in- 
volved in  litigation  in  which  the  validity 
of  the  assignments  may  be  brought  into 
question. 

Charles  Phelps  and  Rose  Phelps,  Crow  and 
Northern  Cheyenne,  11559-1948,  IA-3  (Jan. 
4,  1950) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  an  article  needed  in  the  per- 
formance of  the  contract  is  not  an  unfore- 
seeable cause  within  the  meaning  of  the 
standard  "Delays — Liquidated  Damages" 
provision  included  in  the  contract,  when 
such  delay  is  due  to  a  misunderstanding 
between  the  contractor  and  the  supplier 
and,  therefore,  the  assessment  of  liquidated 
damages  because  of  the  delay  is  proper. 
Rogers  Brothers  Corporation,  CA-86  (Nov. 
1,  1950) 

A  request  for  the  reconsideration  of  a 
final  Department  order  of  escheat  will  be 
denied  where  the  petition  and  supporting  | 
papers  fail  to  show  persuasively  that  the 
decision   reached   an  improper  or   unjust  I 
result. 

Estate  of  Meschac  (Mace)  Tipton,  Public  I 
Domain  Allottee  No.  26,  IA-14  (Jan.  11, 1 
1951) 

Note  to  Price  from  Solicitor  White  at- 
taching a  draft  of  an  explanation  respect- 1 
ing  the  Department's  statutory  authority  | 
to  conduct  such  surveys  as  above. 

Also  memorandum  for  the  Solicitor  from 
Director,  Division  of  Budget  and  Finance  j 
attached  re  Authority  for  power  and  energy 
studies  in  the  New  England  area  with  no- 
tation on  same  by  Solicitor  White. 
Power  Marketing-Surveys  in  the  New  Eng- : 
land-New  York  Area  (Feb.  16,  1951) 

Where  a  contractor  can  only  obtain  the  I 
structural  steel  specified  in  a  contract  from  I 
a  single  supplier,  and  where  an  undeclared  I 
war  breaks  out  after  the  Govt,  has  \\ 
awarded  the  contract  but  before  the  notice 
of  the  award  reaches  the  contractor,  a  de- 
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lay  in  delivery  of  the  steel  to  the  Govt, 
caused  by  a  rush  of  war  orders  at  the  sup- 
plier's factory  is  excusable,  and  liquidated 
damages  should  not  be  assessed  against  the 
contractor. 

Appeal  of  Judson  Pacific-Murphy  Corpora- 
tion, CA-122  (July  13,  1951) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  a  motor  needed  in  the  perform- 
ance of  the  contract  is  excusable  under  the 
standard  "Delays— Liquidated  Damages" 
provision  included  in  the  contract  where 
the  contract  was  entered  into  prior  to  the 
Korean  conflict  and  the  delay  resulted  from 
an  order  of  the  National  Production 
Authority  limiting  the  supply  of  copper. 
Appeal  of  Pelton  Water  Wheel  Co.,  CA-128 
(An-.  30,  1951) 

The  Solicitor  General  will  not  file  peti- 
tion for  certiorari  in  the  above  case. 

The  Court  of  Appeals  held  that  under 
Louisiana  law  the  extinguishment  of  a 
servitude  for  nonuse  is  a  statute  of  pre- 
scription which  merely  bars  a  remedy  and 
floes  not  interfere  with  a  substantive  right. 

Therefore,  applications  for  leases  em- 
bracing acquired  lands  in  which  the  min- 
eral reservation  was  created  by  the  deed 
I  to  the  Govt,  should  be  accepted  and  adjudi- 
cated if  more  than  10  years  have  elapsed 
between  the  date  of  the  reservation  of  the 
minerals  and  the  lease  application  and  no 
use  of  such  minerals  was  made  during  that 
period.  This  applies  only  to  acquired  lands 
in  Louisiana. 
U.S.  v.  Ncbo  Oil  Co.,  Inc.  (Nov.  2,  1951) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sees.  7(a)  and  7(c)  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  district 
is  temporarily  or  permanently  unproduc- 
tive, made  under  sees.  41  and  43  of  the 
Omnibus  Adjustment  Act  of  May  25,  1926 
(43  U.S.C.  423,  424(b)),  and  the  authority 
3f  the  Secretary  of  the  Interior  under  these 
sections,  are  no  longer  effective  unless 
made  so  by  express  provisions  in  the 
amendatory  repayment  contract  and  in  the 
approval  act  of  the  Congress  required 
2  69-09  8— 74 SI 
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INTERIOR — Continued 
under  sec.  7(c)  :  the  authority  of  the  Sec- 
retary of  the  Interior  in  the  premises  is 
that  in  sec.  8  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485),  and  it  can  be 
exercised  only  upon  request  of  the  irriga- 
tion district  or  its  duly  authorized  repre- 
sentative. 

Northport     Irrigation     District,     M-36171 
(May  19,  1953) 

SOUTHWESTERN  POWER 
ADMINISTRATION 

Government-owned  vehicles  cannot  be 
used  to  transport  employees  from  their 
residences  to  their  places  of  business,  even 
though  the  place  of  business  is  not  a  public 
transportation  line. 

If  a  bona  fide  branch  headquarters 
should  be  established  in  Tulsa,  no  approval 
of  the  Secretary  for  Transportation  of  em- 
ployees from  that  branch  headquarters  to 
the  other  duty  station,  outside  Tulsa,  would 
be  necessary. 

Transportation  of  Employees  of  Southwest- 
ern Poiver  in  Government-Owned  Vehicles 
(Oct.  1,  1947) 

The  Southwestern  Power  Administration 
is  authorized  by  law  to  acquire  transmis- 
sion lines  and  related  facilities  under 
rental  agreement. 

The  Southwestern  Power  Adiministra- 
tion  is  authorized  by  law  to  purchase  elec- 
tric power  and  energy  to  the  extent  that 
it  is  necessary  to  do  so  in  order  to  firm  up 
the  hydroelectric  power  distributed  by  the 
Administration  from  Army  reservoir  proj- 
ects and  thus  achieve  the  statutory  objec- 
tive of  the  most  widespread  use  of  such 
hydroelectric  power. 

Scope  of  the  Lawful  Powers  of  the  South- 
western Poiver  Administration.  M-3G009 
(July  15,  1949) 

There  is  no  legal  objection  to  a  clause  in 
a  power  contract  providing  that  in  the 
event  of  an  "emergency  or  extraordinary 
condition"  either  party  may,  without  com- 
plying with  the  advertising  and  competi1- 
tive  bidding  requirements  of  sec.  370! >. 
R.S.,  furnish  to  the  other  party  personnel, 
materials,  tools,  and  equipment,  for  which 
a  reasonable  charge  may  he  made. 
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SOUTHWESTERN  POWER 
ADMINISTRATION— Continued 

There  is  a  statutory  requirement  that 
every  contractor  with  the  Govt,  must  in- 
clude in  its  contract  a  provision  limiting 
the  work  of  every  laborer  or  mechanic  to 
eight  hours  in  any  one  calendar  day. 
Validity  of  Certain  Provisions  in  Poicer 
Contracts,  M-36070  (Apr.  3,  1951) 

The  scope  of  the  statutory  authority  of 
the  Southwestern  Power  Admin,  with  re- 
spect to  the  purchase  of  electric  power 
and  energy  and  the  acquisition  of  transmis- 
sion lines  and  related  facilities  under 
rental  agreements,  described  in  Solicitor's 
Memorandum  M-26009  (7-15-10),  remains 
unchanged  by  the  Interior  Department  Ap- 
propriation Act,  1952. 

The  Interior  Dept.  Appropriation  Act, 
1952,  limits  the  expenditures  that  may  be 
made  from  the  Southwestern  Power  Ad- 
ministration's continuing  fund  for  the 
purchase  of  electric  power  and  energy  and 
the  rental  of  transmission  facilities  to 
$250,000  in  the  fiscal  year  1952  and  to  the 
amount,  if  any,  approved  annually  there- 
after by  the  Congress  in  subsequent 
appropriation  acts. 

Purchase  of  Power  and  Rental  of  Trans- 
mission  Facilities    by    the    Southwestern 
Power  Administration,  M-36099  ( Sept.  14, 
1951) 
STARE  DECISIS 

A  mining  locator  of  mineral  land  em- 
braced in  a  subsisting  uncompleted  home- 
stead entry,  subsequently  patented  pursu- 
ant to  the  act  of  July  17,  1914,  who  has 
acquired  the  title  of  the  surface  entryman 
may  execute  a  deed  of  reconveyance  and, 
upon  cancellation  of  the  surface  patent, 
receive  a  mineral  patent. 

A  departmental  rule  based  upon  statu- 
tory construction  which  has  been  followed 
for  many  years  and  upon  which  applicants 
for  public  lands  have  relied  ought  not  to  be 
reversed  except  for  cogent  reasons,  and  any 
such  change  should  be  affected  by  regula- 
tion rather  than  in  the  adjudication  of  a 
case. 

Union  Oil  Co.  of  California,  Colorado  0619, 
A-26518  (Jan.  19, 1953) 
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STATE   COURTS 

The  determination  and  settlement  of  alii  : 
questions  or  controversies  concerning  the'  - 
heirship    to    restricted    allotted    lands    isj 
vested  solely  in  the  Secretary  of  the  Inte- 
rior,  and  the  Secretary's  jurisdiction  overt 
these  matters  accordingly  is  regarded  asj1 
exclusive  and  universal. 

As  a  necessary  part  of  the  Secretary's, 
complete  jurisdiction  in  matters  of  this' 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  arefc 
claiming  as  heirs,  and  in  making  that 
determination  he  is  not  controlled  or  bound) 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  deceased  Yurok 
or  Lower  Klamath  River  Indian,  Probate 
54227-35,  A-24696  (Feb.  9,  1948) 

An  appeal  in  the  case  of  Howard  L. 
Woodruff  v.  The  Heirs  of  Matthew  Henry, 
deceased,  et  al.,  is  not  recommended. 

Present  suit  is  to  quiet  title  to  land 
which  was  allotted  to  Matthew  Henry 
Plaintiff's  title  is  based  upon  two  tax 
deeds. 

Trial  court  followed  decisions  of  Okla 
homa  Supreme  Court  to  the  effect  that  the 
interest  of  a  surviving  spouse  in  restricted 
land  of  a  deceased  full-blood  Five  Tribes 
Indian  can  be  limited  by  the  duly  executed! 
will  of  the  decedent,  approved  and 
acknowledged  as  provided  by  law  and  that 
the  surviving  spouse  cannot  elect  to  claim! 
that  part  of  the  estate  which  such  spouse  J 
would  have  obtained  through  succession  as 
an  heir-at-law,  under  Oklahoma  Statutes. 
Hoioard  L.  Woodruff  v.  The  Heirs  of 
Matthew  Henry,  Deceased,  et  al.  (Mar.  2, 
1948) 

The  heirs  of  the  above  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Supe- 
rior Court  of  Inyo  County,  Calif.,  entered 
a  decree  of  final  distribution  which  did  not 
recognize  the  wife  as  an  heir  and  which 
included  the  above-mentioned  restricted 
land. 

It  is  believed  that  the  State  court  was 
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STATE  COURTS— Continued 

not  authorized  to   include   that  tract  of 

land  in  its  decision. 

It    is    recommended   that   Justice   take 
action  to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28,  1950) 

The  Secretary  of  the  Interior  is  not 
bound  by  the  judgment  of  a  State  court 
against  a  restricted  Osage  Indian  and,  in 
the  exercise  of  the  discretionary  authority 
vested  in  him  by  Federal  law,  the  Secre- 
tary may  cause  such  a  judgment  to  be  paid 
in  whole  or  in  part,  or  withhold  payment, 
from  restricted  moneys  under  his  super- 
vision and  control. 

Victor  Lasley  v.  Jane  Revard,  File  No. 
25809-49,  IA-20  (June  16, 1952) 

STATE  EXCHANGES 

EFFECT  OF  APPLICATION 

Application  for  reinstatement  of  State 
exchange  under  sec.  8  of  the  Taylor  Graz- 
ing Act  denied.  Appeal  from  the  General 
Land  Office. 

State  of  Arizona,  Phoenix  075481  "J1",  A- 
23972  (Apr.  9, 1945) 

An  application  by  a  State  to  exchange 
lands  under  sec.  8(c)  of  the  Taylor  Graz- 
ing Act  is  a  nullity  where  the  based  land 
offered  by  the  applicant  is  situated  in  one 
grazing  district  and  the  land  selected  by 
the  applicant  is  situated  in  a  different  graz- 
ing district. 

Where  an  invalid  State  exchange  appli- 
cation is  amended  so  as  to  make  it  valid, 
and  the  pertinent  regulations  of  the  De- 
partment have  been  revised  in  the  mean- 
time, the  disposition  of  the  case  will  be 
governed  by  the  revised  regulations. 

A  State  exchange  application  will  be 
rejected  where  the  selected  land  has  a 
value  ten  times  as  great  as  the  value  of 
the  offered  land,  irrespective  of  whether 
the  application  was  filed  before  or  after 
June  20,  1946. 

State  of  Nevada,  Carson  City  022376,  A- 
25783  (May  5, 1950) 
EQUAL  VALUES 

State  exchange  application  held  for  re- 
jection in  part. 

The  State  of  Arizona's  application  for 
equal  area  exchange  was  rejected. 


STATE  EXCHANGES— Continued 
EQUAL  VALUES— Continued 

The  lands  in  question  were  embraced  in 
a  stock-raising  homestead  entry  of  Maria 
Lopez,  thus  the  State's  request  for  hearing 
and  reversal  of  Commissioner's  findings  as 
to  the  application  of  Miss  Lopez  is 
erroneous.  Miss  Lopez  is  not  an  applicant 
but  an  entrywoman. 

Petition  for  a  rehearing  denied  and  Com- 
missioner's decision  affirmed. 
State  of  Arizona,  Phoenix  081046,  081053, 
A-24215  (Mar.  25, 1946) 

Pursuant  to  the  directions  of  the  Secre- 
tary, State  exchange  applications  filed  by 
the  State  of  Arizona  prior  to  June  20, 1946, 
will  be  considered  on  the  equal  area  basis 
authorized  under  the  regulations  in  effect 
when  the  applications  were  filed,  but  the 
exchange  applications  subsequently  filed 
by  the  State  of  Arizona  will  be  disposed  of 
on  an  equal  value  basis. 
State  of  Arizona,  Phoenix  080701,  et  al., 
A-25531,  A-25549-69,  et  al.  (Nov.  30, 1948) 

Where  the  value  of  the  selected  land  is 
greatly  in  excess  of  the  land  offered  in  a 
State  exchange  application  under  sec.  8  of 
the  Taylor  Grazing  Act,  it  is  proper  to  re- 
fuse to  allow  the  exchange  on  an  equal 
area  basis.  However,  where  the  disparity 
in  values  is  the  only  objection  to  the  ex- 
change, the  State  should  be  permitted  to 
amend  its  application  for  the  purpose  of 
reaching  a  closer  relationship  in  the  values 
of  the  offered  and  the  selected  lands. 
State  of  Wyoming,  Buffalo  039421  "LD", 
A-25539  (Dec.  16, 1948) 

It  is  proper  to  reject  an  application  filed 
by  the  State  of  Arizona  for  an  exchange  of 
lands  pursuant  to  sec.  8  of  the  Taylor 
Grazing  Act,  as  amended,  where  the  value 
of  the  selected  land  is  approximately  ten 
times  that  of  the  offered  land  and  where 
the  application  was  filed  after  June  20, 
1946. 

State  of  Arizona,  Phoenix  083843  "LD", 
A-25699  (Aug.  29, 1949) 

It  is  proper  to  reject  an  application  to 
exchange  lands  pursuant  to  sec.  8  of  the 
Taylor  Grazing  Act  filed  on  an  equal  area 
basis  by  a  State  prior  to  June  20,  1946, 
where  the  value  of  the  selected  land  is  al- 
most double  that  of  the  offered  land. 
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Where  the  value  of  the  selected  land  is 
almost  double  the  value  of  the  land  offered 
by  a  State  in  exchange,  such  disparity  in 
value  is  "unduly  wide." 
State  of  Arizona,  Phoenix  077468,  A-26318 
(Jan.  31,  1952) 

It  is  proper  to  reject  an  application  to 
exchange  lands  pursuant  to  sec.  8(c)  of 
the  Taylor  Grazing  Act  filed  on  equal  area 
basis  by  a  State  prior  to  June  20,  1946, 
where  the  value  of  the  selected  land  is 
more  than  5  times  the  value  of  the  land  of- 
fered by  the  States. 

State  of  Colorado,  Denver  052J,88,  A-26599 
(Mar.  2,  1953) 

LANDS  SUBJECT  TO 

State  application  for  sec.  8  exchange  of 
lands  held  for  rejection. 

Where  an  application  is  amended  by  a 
substitution  of  base  the  appeal  is  in  effect 
withdrawn. 

State   of  New  Mexico,   Santa   Fc   076629, 
A-23620  (Oct.  3,  1945) 

State  exchange  application  held  for  re- 
jection in  part. 

The  State  of  Arizona's  application  for 
equal  area  exchange  was  rejected. 

The  lands  in  question  were  embraced  in 
a  stock-raising  homestead  entry  of  Maria 
Lopez,  thus  the  State's  request  for  hearing 
and  reversal  of  Commissioner's  findings  as 
to  the  application  of  Miss  Lopez  is  erro- 
neous. Miss  Lopez  is  not  an  applicant  but 
an  entrywoman. 

Petition  for  a  rehearing  denied  and  Com- 
missioner's decision  affirmed. 
State  of  Arizona,  Phoenix  081046,  081053, 
A-24215  (Mar.  25,  194G) 

Public  exchange  application  properly 
denied  where  selected  land  included  with- 
in a  prior  withdrawal. 

Revocation  of  withdrawal  made  in  error 
to  accommodate  State's  desire  for  an  ex- 
change will  not  ignore  veterans'  preference 
rights  merely  because  a  State  exchange  is 
involved. 

State  of  Nevada,  Carson  City  021616  UF", 
A-23919  (July  27,  1946) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 


STATE  EXCHANGES— Continued 
LANDS  SUBJECT  TO— Continued 
the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims, 
rights  or  privileges"  existing  on  Aug.  1, 
1946.  Unless  the  lease,  permit  or  license 
was  actually  issued  to  the  applicant  be- 
fore Aug.  1,  1946,  the  reservation  must  be 
inserted.  Even  in  the  absence  of  the  reser- 
vation, a  mineral  lessee  must  confine  his 
mining  operations  to  the  extracting  of 
those  minerals  for  which  the  lease  was 
issued. 

An  approval  of  an  assignment  of  a  min- 
eral lease,  except  an  oil  and  gas  lease,  may 
be  conditioned  on  insertion  of  the  fission- 
able source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not 
applicable  to  Alaska,  the  only  criterion 
which  need  be  considered  to  ascertain  the 
propriety  of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications     for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private   exchange   applications   under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
fissionable  source  material  reservations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 
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The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which  confidential  information 
was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits 
of  fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section   5(b)(7)    of   the   Atomic    Energy 
Act  (May  13,  1947) 

A  State  may  not  lease  lands  selected 
under  sec.  8  of  the  Taylor  Grazing  Act  un- 
til after  the  exchange  is  approved. 

Land  containing  water  not  properly  sub- 
ject to  reservation  under  Public  Water  Re- 
serve No.  107  should  be  restored  from  the 
reserve. 

State  of  Arizona,  Phoenix  079660  "F",  A- 
23737  (Mar.  1,1948) 

The  possibility  that  a  State  would,  upon 
consummation  of  an  exchange  of  lands  for 
which  it  has  applied,  exercise  greater  con- 
trol over  the  selected  lands  than  the  Fed- 
eral Govt,  now  does,  or  charge  higher  graz- 
ing fees,  or  offer  the  land  for  sale,  is  not 
a  sufficient  reason  for  this  Department  to 
refuse  to  approve  the  State's  exchange  ap- 
plication if  it  is  found  to  be  in  the  public 
interest. 

Park  Valley  Hereford  Assn.  and  Park  Val- 
ley Livestock  Assn.  v.  State  of  Utah,  Salt 
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Lake  City  06J/095  "F",  A-24709   (Oct.  20, 
1948) 

Where  an  appeal  from  the  rejection  of  a 
State  exchange  application,  which  was  filed 
prior  to  June  20,  1946,  involves  the  ques- 
tion of  inequality  of  values,  the  case  is 
remanded  for  further  action  in  the  light 
of  the  Department's  decisions  in  State  of 
Wyoming,  A-25539  (Dec.  16,  1948),  and 
State  of  Arizona,  A-25531  (Nov.  30,  1948). 
State  of  Colorado,  Denver  052J,88  "LD", 
A-24026  (Jan.  27,  1949) 

Protests  to  Exchange  Dismissed. 

A  protest  against  the  approval  of  a  State 
exchange  application  was  properly  rejected 
where  the  land  asserted  to  be  subject  to 
the  protestant's  mining  claim  was  not,  in 
fact,  involved  in  the  proposed  exchange. 
State  of  Arizona,  Lillian  Smith,  Phoenix 
081289  "LD",  A-25639  (Feb.  14,  1949) 

Questions  relating  to  an  exchange  of 
lands  with  a  State  pursuant  to  sec.  8  of 
the  Taylor  Grazing  Act,  as  amended,  must 
be  determined  under  the  applicable  law 
and  regulations,  and  without  regard  to 
any  purported  agreement  which  may  have 
been  entered  into  between  the  State  and 
an  agency  of  the  Federal  Govt,  which  has 
no  jurisdiction  over  the  public  lands  in- 
volved in  the  proposed  exchange. 

Prior  to  its  compliance  with  all  the  re- 
quirement of  the  statute  and  the  supple- 
mentary regulations,  a  State  applying  for 
an  exchange  of  lands  under  sec.  8  of  the 
Taylor  Grazing  Act,  as  amended,  dne*  not 
acquire  any  rights  in  the  selected  lands, 
so  as  to  prevent  the  withdrawal  of  such 
lands  for  public  purposes. 

A  "valid  claim"  to  public  land  may  be 
less  than  a  vested  right  in  such  land:  and 
a  pending  exchange  application  from  a 
State  under  sec.  8  of  the  Taylor  Grazing 
Act,  as  amended,  constitutes  a  "valid 
claim"  to  the  selected  land  within  the 
meaning  of  the  act  of  Mar.  19,  L948,  which 
added  public  lands  to  the  Shasta  National 
Forest  subject  to  such  claim  so  thai  the 
selected  land  continues  to  be  subject  to 
selection  by  the  State. 
State  of  California,  Sacramento  084260 
"LU",  A-25411  (June  2,  1949) 
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The  use  of  public  land  under  a  grazing 
permit  does  not  confer  on  the  permittees 
any  vested  right  in  the  land. 

A  protest  against  approval  of  a  State 
exchange  application  should  be  dismissed 
where  the  exchange  would  be  in  the  public 
interest,  and  where  the  five  protestants, 
who  have  used  the  selected  land  under 
grazing  permits,  would  be  deprived  of  graz- 
ing for  only  5%  head  of  cattle  on  a  year- 
long basis. 

State  of  Utah,  Applicant,  William  J.  Fin- 
Unson,  et  al.,  Protestants,  Salt  Lake  065078, 
A-25710  (Jan.  30,  1950) 

A  State  does  not,  by  filing  an  application 
to  acquire  a  tract  of  public  land  by  means 
of  an  exchange  under  sec.  8(c)  of  the 
Taylor  Grazing  Act,  automatically  acquire 
a  vested  right  in  the  tract  which,  as  a 
matter  of  law,  makes  it  impossible  for  the 
Department  subsequently  to  dispose  of  the 
tract  under  other  provisions  of  law  or  to 
reserve  it  for  a  public  use  or  purpose. 

An  application  by  a  State  to  acquire  a 
tract  of  public  land  by  means  of  an  ex- 
change, and  an  exchange  application  by  a 
private  person  for  the  same  tract,  are  not 
on  the  same  footing,  but,  instead,  they 
should  be  regarded  as  being  in  different 
categories. 

Neither  the  existence  of  a  previously 
filed  private  exchange  application  for  the 
same  tract  of  land  nor  the  Department's 
opinion  as  to  the  superior  merit  of  that 
application  from  the  standpoint  of  the 
public  interest  is  a  sufficient  ground  for 
the  rejection  of  a  State's  application. 
Sidney  B.  Moeur — State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081862,  A-25548,  A-25570  (Mar. 
31, 1950) 

An  application  for  a  special  land  use 
permit  will  not  be  granted  for  10  years 
where  the  land  sought  is  included  in  a 
proposed  State  exchange  and  in  a  pro- 
posed withdrawal  for  a  wildlife  project. 
Harold  E.  Pratt,  Oregon  01283,  A-25869 
(May  9, 1950) 

On  and  about  July  3,  1947,  the  L.  H.  L. 
Lumber  Company  was  engaged  in  exten- 
sive logging  and  road  building  operations. 
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Prior  to  that  date  the  company  was  also 
engaged  in  considerable  logging  activity. 
On  July  3,  1947,  the  Yamhill  County 
deeded  the  exchange  lands  to  the  U.S.  The 
L.  H.  L.  Lumber  Co.  was  notified  by  the 
District  Forester  that  it  was  trespassing 
on  lands  owned  by  the  U.S.  The  L.  H.  L 
Lumber  Co.  maintains  that  the  original 
contracts  are  valid,  that  the  oral  extension 
of  the  contracts  by  the  Yamhill  County 
Court  is  valid  as  a  license,  that  timber 
felled  and  bucked  in  reliance  on  this  li- 
cense is  the  property  of  the  Company  and 
may  be  removed  by  the  Company,  but 
waives  its  claim  to  the  standing  and  green 
timber.  Recordation  of  the  contract  and 
occupation  of  the  property  and  the  lumber 
ing  activities  carried  on  by  the  L.  H.  L. 
Lumber  Co.  constituted  notice  to  the  U.S 
of  A.  as  transferee  of  the  property  that  the 
Company  had  claims  or  rights  to  the  tim- 
ber on  the  property.  Therefore,  the  U.S 
accepted  the  lands  subject  to  the  rights  of 
the  L.  H.  L.  Lumber  Co. 

Prior  to  July  3,  1947,  the  date  of  the 
transfer  of  these  lands  to  the  U.S.,  the 
Yamhill  County  Court  had  the  authority 
to  extend  the  effective  period  of  the  con 
tracts.  The  fact  that  the  County  Court 
exercised  its  authority  by  a  parole  agree 
inent  which  was  not  recorded  by  the 
County  Court  clerk  does  not  affect  the 
validity  of  the  Court's  action. 

A  parole  agreement  to  sell  timber  is  in- 
valid as  violating  the  statute  of  frauds. 
Such  an  agreement  is,  however,  effective 
as  a  license.  In  most  jurisdictions  such  a 
license  is  revocable  regardless  of  benefits 
conferred  on  licensor  or  expenditures  in 
curred  by  the  licensee  in  reliance  on  the 
license  and  revocation  can  be  effected  by 
notice  or  by  an  inconsistent  action  such  as 
conveyances  of  the  land.  In  Oregon,  how- 
ever, where  benefit  is  conferred  on  the 
licensor  the  license  is  irrevocable.  Even  if 
no  benefit  is  received  by  the  licensor,  the 
license  is  irrevocable  if  the  licensee  has 
incurred  expenditure  in  acting  under  the 
license.  The  L.  H.  L.  Lumber  Co.  had  in- 
curred expenses  in  felling  and  bucking 
timber. 

In  regard  to  timber  so  felled  and  bucked, 
the  license  is  therefore  irrevocable.  There- 
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fore,  the  company  was  not  in  trespass,  and 
is  vested  with  a  right  to  remove  within  a 
reasonable  time  such  timber  thereon  as  it 
has  heretofore  felled  and  bucked;  and  it 
has  no  other  rights  respecting  such  lands 
or  the  timber  thereon. 
Memorandum  (May  19,  1950) 

Federal  grazing  fees  paid  for  future 
years  on  lands  patented  to  a  State  under 
sec.  8,  Taylor  Grazing  Act,  exchange  must 
be  transferred  to  the  State. 
Disposition  of  Grazing  Fees  Paid  for 
Future  Years  Where  Lands  are  Conveyed 
to  a  State  in  Exchange  for  Other  Lands 
(Aug.  21,  1952) 

The  Secretary  may  not  consent  to,  nor  be 
bound  by,  the  decision  of  arbitrators  re- 
garding land  values  in  State  Exchanges. 

The  Secretary  could  agree  to  the  ap- 
pointment of  a  board  of  independent  ap- 
praisers whose  opinion  would  be  advisory 
to  him  if  the  appraisers  were  not  to  be 
paid  from  appropriated  funds. 

If  appointment  of  arbitrators  is  deemed 
advisable  and  payment  by  Govt,  of  part  of 
cost  of  arbitration  considered  advisable, 
the  Comptroller  General  should  be  asked 
to  rule  on  question. 

Arbitration  on  State  Exchanges  (July  20, 
1953) 

An  application  made  by  a  State,  pursu- 
ant to  sec.  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  to  select  lands  withdrawn 
by  either  of  the  two  Executive  orders  men- 
tioned in  sec.  7  of  the  Taylor  Grazing  Act, 
as  amended,  or  within  a  grazing  district 
may  not  be  rejected  merely  because  the 
lands  may  have  been  classified  pursuant 
to  sec.  7  as  being  suitable  for  disposition 
under  another  of  the  public  land  laws. 
Unless  rights  have  been  initiated  in  the 
|  classified  lands,  any  prior  classification 
thereof  must  be  disregarded  in  consider- 
ing a  State's  exchange  application. 
State  Applications  to  Exchange  Lands  Un- 
der Sec.  8  of  the  Taylor  Grazing  Act,  M- 
36178  (Supp.)   (Mar.  4,  1954) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  the  Director  of 
the  Bur.  of  Land  Management  will  be 
dismissed  where  it  was  not  filed  within 
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the   time    required    by   the    Department's 
Rules  of  Practice. 

Whether  a  State  exchange  application 
is  to  be  considered  as  one  for  selected 
lands  within  or  without  a  grazing  dis- 
trict is  to  be  determined  by  the  situation 
prevailing  at  the  time  the  State  complies 
with  all  provisions  of  the  pertinent  statute 
and  regulations. 

Prior  to  compliance  by  a  State  with  all 
the  requirements  of  the  pertinent  statute 
and  regulations,  the  Govt,  may  include  in 
a  grazing  district  land  designated  by  a 
State  as  selected  land  in  an  exchange  un- 
der sec.  8(c)  of  the  Taylor  Grazing  Act. 

A  proposed  State  exchange  for  selected 
land  not  in  a  grazing  district  cannot  be 
rejected  on  the  ground  that  the  exchange 
is  not  in  the  public  interest. 
Peter  Damele  and  Sons,  State  of  Nevada, 
Nevada  0236,  A-26898  (Aug.  13,  1954) 

No  rights  in  land  are  initiated  by  the 
mere  filing  of  an  application  for  the  public 
sale  of  an  isolated  tract. 

It  is  proper  to  reject  an  application  for 
the  public  sale  of  an  isolated  tract  when, 
after  the  filing  of  such  an  application,  a 
State  applies  to  select  the  same  land  in  an 
exchange  under  sec.  8(c)  of  the  Taylor 
Grazing  Act. 

Robert  Arthur  Scott,  Montana  02970,  A- 
26900  (Aug.  13,  1954) 

STATE  GEANTS 

S.  953  which  proposes  to  grant  to  the 
State  of  Illinois  all  right,  title  and  interest 
of  the  U.S.  in  and  to  the  right-of-way  of 
the  Illinois  and  Michigan  Canal  and  the  90 
feet  of  land  on  each  side  of  the  canal. 
Memorandum  (Oct.  4,  1945) 

STATE  LANDS 

The  above  filed  a  petition  for  the  exercise 
of  supervisory  authority  in  the  matter  of 
certain  lands  on  the  Red  River  near  Shreve- 
port,  La.,  which  once  were  the  property  of 
the  U.S.  Government  and  to  which  peti- 
tioners lay  claim  as  heirs  of  the  alleged 
original  settler  and  pre-emptor,  their 
grandfather,  Joshua  Bryan.  Petitioners  as- 
sert that  the  disposal  made  of  these  lands 
by  the  Government  was  in  derogation  of 
their  grandfather's  rights  and  they  there- 
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fore   request   that   suits  be   instituted   to 

protect  their  interests. 

The  examination  made  shows  that  all  the 
lands  of  the  Bryan  plantation  had  been  ef- 
fectively alienated  by  the  Government  by 
1860  and  that  none  of  them  was  ever  at  any 
time  subject  to  pre-emption  by  Joshua 
Bryan.  The  latter  fact  explains  at  once  why 
no  assertion  of  his  settlement  or  a  claim 
to  it  appears  of  record,  why  Bryan  had  no 
papers  to  exhibit  and  why  on  various  oc- 
casions his  reliance  should  have  been  upon 
possessory  rights  in  what  perhaps  were 
commonly  but  erroneously  regarded  as 
public  lands.  The  Indian  title,  the  lack  of 
surveys,  the  temporary  and  restrictive 
character  of  the  pre-emption  acts,  the  ex- 
emptions of  the  treaty  gift  to  Edwards,  of 
the  State  selections  for  seminaries  and 
schools  and  of  the  railroad  grant,  the  un- 
toward combination  of  all  these  could  not 
fail  to  make  defeat  of  Bryan's  settlement 
complete.  The  pioneers  of  Joshua  Bryan's 
day  were  well  aware  that  danger  and  dis- 
appointment would  often  affect  their  ad- 
venture. Petition  denied  and  Departmental 
decision  affirmed. 

Effie  Bryan  Bagley  and  Maud  Bryan  Ford, 
"F",  1715517,  A-21497  (May  20,  1943) 

Action  brought  on  behalf  of  the  United 
States  in  the  District  Court  for  the  District 
of  Montana  to  restrain  Hansen  from  graz- 
ing livestock  upon  certain  lands  in 
Montana,  unpatented  mining  locations 
(Ben  Hansen). 

Letter  to  Attorney  General,  sgd.  Solicitor 
(July  15,  1943) 

Letter  to  the  Attorney  General  re  con- 
demnation proceedings  on  behalf  of  the  U.S. 
and  the  War  Department  to  acquire  by 
condemnation  proceedings  perpetual  ease- 
ments over  and  upon  lands  situated  in 
Marshall  County,  Okla.,  by  Kloth  surnamed 
Flanery  and  sgd.  by  Cohen  as  Acting 
Solicitor. 

United  States  of  America  v.  70.45  Acres  of 
Land  (1-545-43)    (Sept.  7,  1943) 

Acquiring  by  condemnation  proceedings  a 
perpetual  easement  over  and  upon  lands 
situated  in  Delaware  County,  Okla.  Letter 
to  the  Attorney  General  sgd.  by  Harper. 
United  States  of  America  v.  Certain  Par- 
cels of  Land  in  Dclaivare  County,  Okla., 
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containing  approx.  39.3  acres,  more  or  less, 
and  P.  E.  Hastings,  et  al.  (1-583-43)  (Sept. 
23,  1943) 

Petition  to  acquire  by  condemnation 
proceedings  perpetual  easements  over  and 
upon  lands  situated  in  Delaware  County, 
Okla.  Letter  to  Attorney  General  sgd.  by 
Solicitor  Harper. 

United  States  of  America  v.  Certain  Par- 
cels of  Land  in  Delaware  County.  Okla., 
containing  approx.  36.1  acres,  more  or  less, 
and  Maude  E.  Gay  man,  et  al.  (1-608-43) 
(Nov.  9,  1943) 

Proposed  compromise  of  the  proceedings 
in  the  below  case  ;  action  relates  to  the  title 
of  certain  lands  in  Calif.  A  complaint  filed 
in  this  case  by  the  U.S.  Attorney  where  the 
position  was  taken  that  the  lands  involved 
had  been  used,  occupied  and  enjoyed  by 
Indians  of  the  Porno  Indian  Tribe,  etc. 
Letter  to  Attorney  General,  signed  by 
Solicitor. 

U.S.  v.  State  of  California,  et  al.  (Jan.  21, 
1944) 

Qualifications  as  Base  Property  for  Is- 
suance of  Grazing  Privileges  for  Public 
Range  Under  the  Taylor  Grazing  Act  of 
Lands  Within  the  Uintah  Indian  Grazing 
Reserve  in  Utah. 
Solicitor's  Opinion,  M-33626  (Aug.  3, 1944) 

Applicant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Coniin'r  of  GLO  hold- 
ing for  rejection  his  application  for  home- 
stead entry  of  160  acres  of  public  land  in 
Cahone,  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  land  classification  division  of  the  Graz- 
ing Service  that  cultivation  would  develop 
erosion  and  that  the  land's  highest,  use 
would  be  that  of  common-use  grazing  by 
local  ranchers  under  section  3  of  the  Taylor 
Grazing  Act. 

A  detailed  examination  was  then  made 
of  this  tract  and  also  of  the  general  Dove 
Creek  Area  by  the  Branch  of  Field  Ex- 
amination and  by  the  Land  Classification 
Division  of  the  General  Land  Office  were 
all  favorable  to  allowance  of  the  entry. 

In  view  of  all  the  facts  recited,  it  ap- 
pears   proper    to    classify    the    land    here 
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sought  as  more  valuable  for  the  production 
of  cultivated  crops  than  for  that  of  native 
grasses  and  forage  plants.  Modified  and  Re- 
manded— by  Greeley. 

Howard  Jenkins,  Pueblo  057885  "C",  A- 
22733   (July  7,  1944) 

Appellant  has  appealed  from  a  decision 
by  the  Acting  Asst.  Commissioner  of  GLO 
holding  for  rejection  his  application  for 
homestead  entry  of  131.59  acres  of  public 
land  in  the  Dove  Creek  area  of  South- 
western Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Land  Classification  Division  of  the 
Grazing  Service  that  cultivation  would 
cause  increased  erosion  in  this  area  and 
that  the  land's  highest  use  would  be  that  of 
common-use  grazing  by  local  ranchers  un- 
der section  3  of  the  Taylor  Grazing  Act. 

After  investigation  it  is  evident  that 
these  tracts  are  of  no  use  to  livestock  oper- 
ators but  that  they  would  be  safely  tillable 
and  provide  applicant  with  a  good  home- 
site.  They  are,  therefore,  more  valuable  for 
the  production  of  cultivated  crops  than 
for  that  of  native  grasses  and  forage  plants 
and  can  properly  receive  an  agricultural 
classification.  Modified  and  Remanded — 
by  Greeley. 

Earl  F.  Huskey,  Pueblo  057902,  A-22752 
(Sept.  27,  1944) 

Applicant  has  appealed  from  a  decision 
by  the  Assistant  Commissioner  of  GLO 
rejecting  his  application  for  homestead 
entry  of  160  acres  of  public  land  in  the 
Dove  Creek  area  of  southwestern  Colorado. 

The  Commissioner  held  the  application 
for  rejection  upon  the  adverse  opinion  of 
the  Grazing  Service  that  the  land  was  more 
suitable  for  grazing  uses  than  for  agricul- 
tural and  that  allowance  of  the  application 
would  interfere  with  the  orderly  adminis- 
tration of  the  Grazing  District. 

The  area  is  primarily  adapted  to  dry- 
land farming  and  very  limited  grazing. 
Already  settlers  have  had  considerable  suc- 
cess in  their  farm  enterprises  despite  the 
handicaps  of  small  farm  units,  one-crop 
farming  with  its  threats  to  the  soil,  and 
isolation  from  markets  and  public  facilities. 
From  the  educational  work  done  by  vari- 
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ous  agencies  in  recent  years  concerning 
land  management  practices,  erosion  control 
measures,  diversified  cropping  and  in- 
creased livestock  production,  substantial 
and  progressive  improvement  in  farming 
is  to  be  expected  throughout  this  area  in 
future  years. 

Appellant  and  his  parents  have  culti- 
vated about  17  acres  to  satisfy  their  own 
needs  and  to  have  some  crops  for  trading 
purposes  but  not  for  cash  sales.  He  has 
constructed  a  fairly  good  house,  a  storage 
cellar,  a  livestock  shed  and  another  small 
building.  The  appellant  has  a  good  tractor 
and  his  father  has  some  farm  implements. 
The  stock  on  the  place  comprised  2  cows, 
2  calves,  2  horses,  2  hogs  and  50  chickens. 
Appellant's  parents  were  obtaining  a  sub- 
sistence living  from  their  meat,  milk,  but- 
ter, eggs  and  garden  truck  and  occasionally 
had  some  stock  and  produce  for  sale.  It  is 
obvious  that  if  more  land  is  cleared  and 
farmed,  these  tracts  will  produce  more 
than  a  subsistence  living  and  will  be  more 
valuable  for  tillage  than  for  grazing  and 
can  properly  receive  an  agricultural  clas- 
sification. Modified  and  Remanded — by 
Greeley. 

Clifford  D.  Ragsdale,  Pueblo  057765  "C", 
A-22741    (Sept.  27,  1944) 

Recommendations  as  to  what  action 
should  be  taken  toward  accepting  the  ces- 
sion of  exclusive  jurisdiction  made  by  the 
act  of  the  Washington  Legislature  approved 
Mar.  15,  1945,  over  lands  added  to  Olympic 
National  Park. 
Memorandum   (July  31,   11)45) 

Application  for  grazing  privileges  for 
the  1944-1945  grazing  season  in  Arizona 
Grazing  District  No  1.  Rejected  in  part 
Appeal  from  the  Grazing  Service. 
John  F.  Findlay,  Roy  Bundy  ami  Janus 
Bundy,  A-24079  (Sept.  7,  1945) 

The  possibility  of  the  acquisition  by  the 
National  Park  Service  of  certain  lands  at 
Fort  Scriven.  Georgia,  recently  declared 
surplus  by  the  War  Department,  tor  sub- 
sequent transfer  to  the  Si  ate  of  Georgia 
for  State  park  purposes. 
Letter  to  Director  of  State  Parka  of  Geor 
(/in  sgd.  Drury  I  <  ><-t.   I.  L945) 
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Whether  the  State  of  Montana  at  the 
present  time  can  legally  transfer  these 
lands  to  the  U.S.  in  exchange  for  public 
lands  outside  of  the  park,  and  how  the  nec- 
essary exchange  authority  can  be  obtained 
if  it  does  not  exist. 
Memorandum  (Oct.  15, 1945) 

Whether  the  6.25  acres  of  land  at  the 
site  of  the  administration  headquarters 
for  Lassen  Volcanic  National  Park  recently 
patented  to  the  State  of  Calif,  in  exchange 
for  40  acres  of  State-owned  land  within 
the  main  park  area  should  still  be  con- 
sidered as  being  within  the  Park  bound- 
aries. 
Memorandum  (Nov.  7,  1945) 

Application  for  1944-1945  grazing  privi- 
leges in  New  Mexico  Grazing  District  No. 
4.  Application  rejected  in  part.  Motion  for 
Rehearing. 

L.  Edward  Edgington,  O.  V.  Clayton,  Osie 
Danley,  Kie  Danley,  Intervenors,  A-24108 
(Nov.  7,  1945) 

Authority  of   the  State  of  Arizona  to 
make  forest  exchanges. 
Memorandum  (Jan.  21,  1946) 

Question  raised  Re  possible  amendment 
to  the  Flood  Control  Act  to  authorize  the 
War  Department  to  enter  into  cooperative 
agreements  with  States  or  their  political 
subdivisions  for  maintenance  and  opera- 
tion by  the  latter  of  recreational  facilities 
around  flood  control  reservoirs. 
Memorandum  (Feb.  12,  1946) 

A  section  of  the  South  Dakota  code  ced- 
ing jurisdiction  to  the  U.S.  over  lands 
acquired  by  the  State  for  Wind  Cave  Na- 
tional Park  and  Badlands  National  Monu- 
ment does  not  affect  the  jurisdictional 
status  of  any  lands  in  the  above-mentioned 
areas  in  the  absence  of  an  express  accept- 
ance of  the  cession  by  the  U.S. 
Memorandum  (May  8,  1946) 

Facilities  from  the  Georgetown  Wayside 
Recreational  Demonstration  Area  may  be 
moved  to  a  State  park  area  in  a  more  popu- 
lous section.  The  facilities  are  still  subject 
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to  the  Govt's,  right  of  reversion  and  title 

to  the  land,  if  unused,  will  revest  in  the 

U.S.  in  three  years. 

Memorandum  (May  14,  1946) 

Discusses  the  attempted  cession  by  the 
State  of  South  Dakota  of  jurisdiction  over 
lands  acquired  by  the  U.S.  for  Wind  Cave 
National  Park  and  Badlands  National 
Monument.  Under  act  of  Oct.  9,  1940,  juris- 
diction must  be  accepted  by  U.S.  to  be- 
come effective  applies  only  to  lands  ac- 
quired after  the  date  of  the  act.  As  to  lands 
acquired  by  U.S.  prior  to  Oct.  9,  1940,  ac- 
ceptance could  be  implied  (1)  where  a 
benefit  would  result  to  U.S.  from  posses- 
sion of  exclusive  jurisdiction,  or  (2)  where 
the  U.S.  has  actually  assumed  and  exer- 
cised exclusive  jurisdiction  over  the  area. 
Requests  additional  information  of  sub- 
ject. 

Memorandum  (May  15,  1946) 

In  discussion  of  the  above,  it  developed 
that  the  State  feared  it  would  be  required 
to  maintain  the  camping  areas  as  they 
were  at  the  time  of  transfer,  or  the  area 
would  revert  to  the  U.S.  in  accordance  with 
the  "reversionary  clause"  required  to  be 
included  in  the  deed. 

It  was  suggested  that  qualifying  lan- 
guage might  be  included  in  the  deed  with 
respect  to  the  number  of  areas  to  be  op- 
erated by  the  State.  The  Acting  Director 
advises  against  this. 

Transfer  of  Mendocino  Woodlands  Recrea- 
tional Demonstration  Area  to  the  State  of 
California  (June 4, 1946) 

A.  James  Caldwell,  upon  learning  that 
quit  claim  deeds  made  out  to  the  State  for 
lands  in  Santa  Fe  River  Park  had  never 
been  recorded,  filed  for  record  deeds  to 
part  of  the  land. 

It  would  appear  that  the  deeds  to  Cald- 
well were  secured  from  the  grantors  of  the 
State,  who  had  already  divested  them- 
selves of  title.  Also,  the  title  might  be 
established  through  adverse  possession. 
However,  it  is  a  matter  for  the  State  At-  i 
torney  General. 

Santa    Fe    River    Park — State    of    New  - 
Mexico  (June  6, 1946) 
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Lands  being  acquired  belong  to  private 
persons  and  are  to  be  acquired  with  funds 
held  by  North  Carolina  Park  Commission. 
Title  must  be  taken  in  the  name  of  the 
State  of  North  Carolina.  Since  non-Federal 
funds  are  being  used,  options  need  not  be 
submitted  to  the  Department. 
Proposed  Acquisition  of  Lands  for  Addition 
to  Great  Smoky  Mountains  National  Park 
(June  26,  1946) 

Grounds  for  asserting  title  in  U.S.  to 
certain  lands  in  California  to  warrant  ex- 
tensive field  investigations  and  engineer- 
ing surveys  necessary  to  complete  case  be- 
fore presentation  to  Attorney  General. 
Mexican  Grant,  M-34083  (July  11,  1946) 

Discusses  the  leasing  of  certain  cottages 
in  the  New  Appalachian  Club  subdivision 
within  Great  Smoky  Mountains  National 
Park.  When  the  Club's  properties  were  ac- 
quired it  was  agreed  that  a  lease  would  be 
issued  to  the  Club  itself  covering  the  club- 
house and  grounds  to  remain  in  effect  until 
the  death  of  the  last  survivor  of  the  Club's 
membership  as  it  existed  at  time  the  prop- 
erty was  acquired  by  the  State  of  Tennes- 
see, for  donation  to  U.S.  The  act  of  Feb. 
4,  1932,  authorizes  the  Secretary  to  accept 
title  to  lands  for  this  park.  The  act  does 
not  contemplate  that  the  privilege  of  oc- 
cupying park  lands  shall  be  extended  to 
persons  who  did  not  have  some  interest  in 
the  property  at  the  time  they  were  acquired 
for  park  purposes.  Extension  of  Club's  per- 
mit expiring  Dec.  31,  1946,  will  not  be 
granted. 

Letter  to  Senator  McKellar  from  Acting 
Director,  NPS  (Aug.  20, 1946) 

Memo  discussing  status  of  county  roads 
within  the  boundaries  of  Wind  Cave  Na- 
tional Park  as  revised  by  the  act  of  Aug. 
9,  1946.  Secondary  roads  in  that  part  of 
Custer  Recreational  Demonstration  Area 
which  is  to  be  added  to  the  park  should  be 
transferred  to  the  U.S.  If  additional  legis- 
lation is  needed  to  authorize  the  transfer 
of  State  lands  it  should  include  authoriza- 
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tion  for  vacating  or  transferring  the  sec- 
ondary or  other  roads  which  it  is  intended 
to  relinquish  to  the  U.S.  The  transfer  of 
county  interest  in  the  roads  will  make  it 
possible  to  expend  regular  Roads  and 
Trails  funds  upon  them  or  to  close  them. 
The  above  act  is  immediately  effective  so 
far  as  the  addition  of  Govt,  lands  to 
Wind  Cave  National  Park  and  Harney 
National  Forest  is  concerned.  Regulations 
relating  to  hunting  do  not  apply  to  the 
State  or  privately  owned  lands  within  the 
area,  since  U.S.  does  not  have  jurisdiction 
over  them. 

Memorandum  (Sept.  9,  1946) 

Petitions  for  renewal  of  grazing  leases 
denied  in  part.  Appeal  from  the  General 
Land  Office. 

1.  Application  for  grazing  lease  of  State 
land  offered  as  base  in  a  pending  exchange 
will  be  denied  and  not  merely  suspended. 

2.  Priority  of  application  confers  no 
preference  right  to  grazing  lease. 

3.  Grazing  lease  denied  as  to  lands 
within  legitimate  mining  claims  where 
records  show  undue  interference  with 
mining  claimant  in  the  past  and  facts  do 
not  indicate  that  grazing  lease  applicant 
will  discontinue  his  interference. 

F.  N.  Bard,  Phoenix  077490,  077589  "K", 
A-24102  (Sept.  9, 1946) 

The  proposed  statement  of  objectives  for 
the  Everglades  National  Park  project  ap- 
pears to  be  satisfactory  except  one  point 
which  relates  to  the  clause:  "When  the 
U.S.  shall  have  guaranteed  to  the  State  of 
Florida  the  customary  royalty,  should  the 
U.S.  at  any  time  produce  petroleum,  gas, 
phosphate  or  other  minerals  from  said 
land."  Since  the  Secretary  of  the  Interior 
would  have  no  authority  to  dispose  of  min- 
eral resources  in  park  lands  after  park 
has  been  established,  deed  from  I 
releasing  to  U.S.  mineral  rights  pre- 
viously reserved  should  contain  an  appro- 
priate provision  reserving  to  the  State  the 
right  to  royalties  from  any  minerals  pro- 
duced by  the  U.S. 
Memorandum  (Sept.  19,  1910) 
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Relates  to  the  desire  of  purchasers  of 
timber  reserved  by  the  State  of  Washing- 
ton in  the  Olympic  Public  Works  Project  to 
conduct  installation  of  a  small  portable 
sawmill  in  the  logging  area.  While  the 
State  did  not  reserve  to  itself  or  to  the 
purchasers  of  its  timber  the  right  to  erect 
sawmills  in  the  area,  there  is  nothing  in 
the  stipulation  to  prevent  granting  of  a 
permit  for  such  operations.  However,  be- 
cause the  operation  of  a  portable  sawmill 
is  objectionable  from  the  standpoint  of  ad- 
ministration and  protection  of  the  Govt., 
and  permission  to  do  so  should  be  denied. 
Memorandum  (Sept.  23,  1946) 

Application  for  grazing  privileges  in 
New  Mexico  Grazing  District  No.  6.  Ap- 
plication rejected.  Appeal  from  Grazing 
Service. 

1.  Examiner's  Decisions — Appeals. 
Under  the  provisions  of  sec.  9  of  the  FRC, 

the  decision  of  the  examiner  upon  appeal 
from  the  action  of  the  regional  or  district 
graziers  is  final  in  the  absence  of  an  appeal 
therefrom  to  the  Department. 

2.  Rehearing — New  Evidence. 

The  subsequent  offer  of  new  evidence  to 
show  that  one  of  the  findings  of  fact  of  the 
examiner  was  based  upon  a  state  of  facts 
afterward  found  to  be  erroneous  is  not 
sufficient  for  a  rehearing  of  the  case  unless 
the  finding  was  material  to  the  issues  in- 
volved and  the  facts  now  available  would 
warrant  a  change  in  or  modification  of  the 
examiner's  decision. 

3.  Individual  Allotments — Base  Proper- 
ties. 

The  individual  allotments  of  Federal 
range  by  the  examiner  to  the  contesting 
parties  will  not  be  disturbed  where  they 
represent  a  fair  proportion  of  the  available 
range  based  on  the  established  priorities 
of  their  base  properties  and  will  permit 
the  proper  use  of  such  properties  in  con- 
nection with  the  Federal  Range. 
Jess  W.  Corn,  Florence  C.  McKnight,  In- 
tervenor,  A-24308  (Oct.  25,  1946) 

Re:  Whether  sec.  8(c)  of  the  Taylor 
Grazing  Act  authorizing  the  exchange  of 
lands  by  States  for  public  lands  of  equal 
value  or  of  equal  acreage  superseded  the 
act  of  Feb.  28,  1891,  as  construed  by  the 
Supreme  Court  in  the  State  of  Calif,  v. 
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Deseret  Water,  Oil  and  Irrigation  Co.,  per- 
mitting the  State  to  offer  as  base  for  in- 
demnity selection  school  lands  title  to 
which  had  vested  in  the  State  prior  to  its 
inclusion  in  a  reservation. 

Held :  The  Department  should  be  loathe 
to  construe  the  Taylor  Grazing  Act  as  su- 
perseding the  1891  act. 

Memorandum  Opinion,  2123110  "F"  (Apr.  3, 
1947) 

The  Solicitor's  office  has  held  that  with- 
out amendatory  legislation  the  U.S.  cannot 
acquire  fee  simple  title  from  the  State  of 
Tennessee,  but  a  perpetual  right-of-way  for 
the  proposed  parkway  only. 

Regional  Director  may  take  up  the  mat- 
ter of  securing  amendatory  legislation 
with  State  officials  if  he  thinks  it  neces- 
sary. 

Title  to  Lands  Acquired  for  Sec.  1-J-l  of 
the  Natchez  Trace  Parkway  in  Tennessee 
(May  22,  1947) 

Grant  by  the  Board  of  County  Commis- 
sioners of  Caddo  County  of  the  State  of 
Oklahoma  of  land  Patented  by  the  U.S.  to 
Caddo  County  Pursuant  to  the  Act  of  Aug. 
22,1914  (38  Stat.  704). 

Grant  by  Caddo  County  to  State  of  Okla. 
of  land  for  fairground  purposes  and  as  a 
site  for  the  erection  of  an  Indian  arts  and 
crafts  building  to  be  a  part  of  a  permanent 
Indian  exposition  is  not  in  contravention 
of  the  terms  of  the  act  of  Aug.  22,  1914 
(38  Stat.  704),  providing  that  if  the  land 
is  not  used  for  park  and  fairground  pur- 
poses the  title  thereto  shall  revert  to  the 
U.S.  In  the  absence  of  statute  an  appropri- 
ation for  a  particular  fiscal  year  must  be 
expended  or  obligated  by  contract  prior  to 
June  30  of  that  year. 
Solicitor's  Opinion,  M-34936  (June  4, 1947) 

Solicitor's  Opinion  of  June  1,  1934  (54 
I.D.  483),  held  that  the  U.S.  had  jurisdic- 
tion over  all  properties  within  Yosemite, 
now  part  of  Kings  Canyon  National  Park. 

In  an  opinion  of  June  29,  1944,  the  Solic- 
itor held  that  where  land  is  acquired  by 
cession  from  a  State,  the  Govt,  has  juris- 
diction over  State  and  private  lands  within 
the  area,  subject  only  to  rights  specifically 
reserved  by  the  State.  This  opinion  referred 
specifically  to  the  cession  act  relating  to 
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Olympic  National  Park.  The  cession  acts 
governing  General  Grant  National  Park 
(now  part  of  Kings  Canyon)  and  Yoseinite 
are  practically  identical  to  it.  It  would 
seem  that  the  U.S.  is  authorized  to  exer- 
cise exclusive  jurisdiction  over  the  pri- 
vately owned  land  within  Sequoia-Kings 
Canyon  National  Parks. 
Jurisdiction  of  the  United  States  Over  Pri- 
vately Owned  Land  Within  the  Exterior 
Boundaries  of  Sequoia-Kings  Canyon  Na- 
tional Parks  ( Sept.  24,  1947) 

If  there  is  no  prospect  of  the  existence  of 
a  deposit  of  oil  or  gas  in  a  tract  of  public 
land,  such  tract  is  not  subject  to  leasing 
for  the  development  of  oil  and  gas  under 
the  Mineral  Leasing  Act. 

Oil  and  gas  leases  of  lands  under  the 
Sacramento  River,  an  inland  navigable 
water,  cannot  be  issued  by  this  Department 
because  such  lands  belong  to  the  State  of 
California  and  its  grantees. 
Keil  J.  Scharf,  Sacramento  035/f21  e'N",  A- 
24816  (Nov.  12,  1948) 

Would  it  be  proper  and  legal  to  use  Fed- 
eral funds  appropriated  for  the  operation 
and  maintenance  of  Squaw  Butte  station 
for  the  development  and  construction  of 
improvements  on  the  State-owned  land  at 
the  station? 

Squaw  Butte  operated  under  a  coopera- 
tive agreement  but  the  authority  to  expend 
funds  in  accordance  with  it  must  be  found 
in  the  appropriation  act.  Neither  the  1949 
act  nor  the  current  appropriation  bill  pro- 
vides funds  which  may  properly  be  ex- 
pended in  State-owned  lands. 
Memorandum  (Oct.  11, 1949) 

The  school  section  in  question  was  sur- 
veyed in  1871  and  conveyed  by  the  State  of 
California  to  private  grantees  without 
mineral  restriction.  We  assume  that  the 
land  was  of  mineral  character. 

Subsec.  (b)  of  sec.  1  of  the  act  of  Jan. 
25,  1927,  required  the  State  in  all  disposals 
of  school  lands  to  make  a  reservation  of 
coal  and  other  minerals.  These  lands  would 
be  subject  to  forfeiture  if  this  reservation 
was  not  included  in  the  grant. 

The  amendatory  act  of  May  2,  1932, 
changed  subsec.  (b)  of  sec.  1  to  read  that 
mineral  school  lands  should  hereafter  in- 
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elude  the  reservation  so  that  lands  con- 
veyed prior  to  Jan.  25,  1927,  would  not  be 
subject  to  the  forfeiture  clause.  Therefore, 
if  there  are  no  mining  claims  on  the  land 
initiated  prior  to  Jan.  25,  1927,  and  the 
land  was  not  on  that  date,  and  continuously 
since,  embraced  in  a  valid  reservation  or 
withdrawal  and  if  the  section  in  question 
was  conveyed  by  the  State  prior  to  the 
above-mentioned  date  without  reservation 
of  minerals  it  would  not  be  considered  a 
violation  of  the  forfeiture  provision  of  sub- 
sec. (b)  of  the  act  of  Jan.  25, 1927. 
Effect  of  the  Act  of  Jan.  25,  1927,  Upon 
Title  to  Certain  School  Section  Land  in 
California  (July  28,  1950) 

Under  the  Swampland  grants,  the  several 
States  were  given  inchoate  title  to  such 
lands,  which  is  perfected  as  of  the  date  of 
the  acts  upon  compliance  with  proper  pro- 
cedure, whereas  applicants  for  noncompeti- 
tive oil  and  gas  leases  acquire  no  vested 
rights  to  a  lease  by  virtue  of  the  filing  of 
such  applications. 

Where  land  involved  in  conflicting  non- 
competitive oil  and  gas  lease  applications 
is  included  in  a  State  swampland  selection, 
consideration  of  the  lease  application  will 
be  deferred  pending  the  disposition  of  the 
swampland  selection. 

The  Texas  Company,  Patrick  A.  MoKerma, 
BLM  0113>,9,  021196,  A-26235  (Oct.  8, 1951) 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

Tidelands  within  a  State  belong  to  the 
State  or  its  grantees. 

Lands  in  the  bed  of  a  navigable  river 
within  a  State  belong  to  the  State  or  its 
grantees. 

The  Mineral  Leasing  Act  of  1920  is  in- 
applicable to  submerged  coastal  lands,  to 
tidelands  within  a  State,  or  to  lands  under- 
lying a  navigable  river  within  a  State. 

L.  A.  Nikoloric,  A-26327  (Oct.  18  1951) 

The  Solicitor  General  will  not  file  peti- 
tion for  certiorari  in  the  below  case. 

The  Court  of  Appeals  held  that  under 
Louisiana  law  the  extinguishment  of  a 
servitude  for  nonuse  is  a  statute  of  pre- 
scription which  merely  bars  a  remedy  and 
does  not  interfere  with  a  substantive  right. 
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Therefore,  applications  for  leases  em- 
bracing acquired  lands  in  which  the  min- 
eral reservation  was  created  by  the  deed 
to  the  Govt,  should  be  accepted  and  ad- 
judicated if  more  than  10  years  have 
elapsed  between  the  date  of  the  reserva- 
tion of  the  minerals  and  the  lease  applica- 
tion and  no  use  of  such  minerals  was  made 
during  that  period.  This  applies  only  to 
acquired  lands  in  Louisiana. 
U.S.  v.  Nebo  Oil  Co.,  Inc.  (Nov.  2,  1951) 

The  ownership  of  land  in  the  bed  of  a 
river  within  a  public  domain  State,  which 
river  was  navigable  at  that  point  when  the 
State  was  admitted  to  the  Union,  passed 
from  the  U.S.  to  the  State  upon  its  admis- 
sion to  the  Union. 

The  Mineral  Leasing  Act  is  applicable  to 
land  which  belongs  to  a  State  (or  its 
grantee). 

A.  C.  Eornung,  Montana  02329,  02330,  A- 
26403  (July  28, 1952) 

Under  sec.  4  of  the  Halogeton  Control 
Act,  P.L.  529,  82d  Congress,  the  Depart- 
ment may  do  control  work  on  State  or  pri- 
vately owned  lands  provided  such  work  is 
of  benefit  to  public  lands  under  the  De- 
partment's jurisdiction. 

Under  sec.  3(a)  (2)  of  the  act,  the  De- 
partment may  engage  in  research  activities 
with  respect  to  halogeton  control,  the  ex- 
tent of  such  research  being  a  policy  deter- 
mination to  be  made  by  the  Department. 
Halogeton  Control  Act  (Aug.  29, 1952) 

Principles  of  orderly  administration  for- 
bid the  reopening  of  a  swampland  selection 
proceeding  26  years  after  the  selection  was 
canceled  and  the  case  was  closed. 

The  standard  prescribed  by  Congress 
for  application  in  determining  whether 
land  was  granted  to  a  State  under  the 
Swampland  Act  of  Sept.  28,  1950,  cannot 
be  waived. 

John  C.  Carter,  et  al.  Montgomery  08137, 
A-26545  (Dec.  24, 1952) 

STATE  LAWS 

Authority  of  the  Commission  of  Revenue 
of  N.C.  to  impose  the  sales  and  use  taxes 
levied  by  Schedule  E  of  the  N.C.  Rev.  Act 
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of  1939,  as  amended,  upon  persons  who 
are  not  Indians,  and  who  are  engaged  in  a 
business  of  selling  tangible  personal  prop- 
erty within  the  boundaries  of  the  Chero- 
kee Indian  Residence  in  Swain  County, 
N.C. 

Letter  to  Harry  McMullan,  A.G.  of  N.C. 
sgd.  by  Harper  (Sept.  29,  1943) 

1.  Liability  of  the  United  States  for  pay- 
ment of  Kansas  State  taxes  on  lands  ac- 
quired as  a  site  for  the  Otis  Helium  Plant. 

2.  Liability  of  United  States  employees 
residing  on  the  plant  site  for  payment  of 
State  personal  property  taxes. 

3.  Right  of  such  employees  to  vote  in 
the  State  of  Kansas. 

Solicitor's  Opinion,  M-33569  (Mar  7, 1944) 

Application  for  1943-1944  grazing  li- 
cense in  New  Mexico  Grazing  District  No. 
3.  Motion  denied. 

Mary  B.  and  Wayne  Whitehill,  Mrs.  Adam 
Wilson  and  Son,  A-23945  (Jan.  6,  1945) 

Authority  of  the  State  of  Oregon,  and  of 
its  counties,  to  enter  into  sustained-yield 
contracts  with  the  U.S.  and  private  parties. 
Memorandum  (Jan.  8,  1945) 

Re:  Pittmann-Robertson  Act. 
Letter  to  Joseph  CMahoney,  sgd.  Asst.  Sec. 
Chapman  (Jan.  30,  1945) 

Application  for  1942-1943  grazing  license 
in  Arizona  Grazing  District  No.  1.  Denied. 
Appeal  from  the  Grazing  Service. 
Wayne  C.  Gardner,  Clarence  Lamoreaux, 
George  Seegmiller,  B.  F.  Childers,  Inter- 
veners, A-23836  (Jan.  31, 1945) 

Application  for  1943-1944  grazing  license 
in  Utah  Grazing  District  No.  8.  Motion 
for  rehearing. 

N.  J.  Meagher  Co.,  J.  T.  Murdoch,  Paul  H. 
Hanson,  Intervenors,  A-23920  (Jan.  31, 
1945) 

Does  the  NPS  or  the  State  of  Virginia 
have  jurisdiction  over  U.S.  Highway  33 
and  U.S.  Highway  211  within  the  bounda- 
ries of  the  park? 

Does  the  Park  Superintendent  have  au- 
thority to  impound  trespassing  stock  and 
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charge  the  cost  of  impounding  against  the 

owner,  or  must  such  trespasses  be  handled 

by  complaint  in  the  U.S.  Commissioner's 

Court? 

Memorandum  (Feb.  24,  1945) 

Application  for  a  1943-44  grazing  license 
in   New  Mexico  Grazing  District  No.  2. 
Motion  for  rehearing. 
M .  8.  Major,  Carlos  P.  Sanchez,  Intervenor, 
A-23834  (Feb.  24, 1945) 

Application  for  1943-1944  Grazing  license 
in   New   Mexico   Grazing  District  No.   4. 
Appeal  from  the  Grazing  Service. 
Robert  E.  Boyd,  E.  J.  Isaacks,  Intervenor, 
A-23855  (Mar.  30,  1945) 

Authority  of  the  State  of  Michigan  to 
convey  submerged  lands  in  Lake  Superior 
to  the  United  States  for  Isle  Royale  Na- 
tional Park. 

States'   title  to  the  beds  of  the  Great 
Lakes  *  *  *  Trust  Theory  *  *  *  Power  of 
State  to  Convey  Lake  Beds. 
Solicitor's    Opinion,    M-33869     (Apr.    10, 
1945) 

Application  for  1943-1944  grazing  license 
in  New  Mexico  Grazing  District  No.  2. 
Departmental  decision  modified.  Appeal 
from  Grazing  Service. 
M.  S.  Major,  Carlos  P.  Sanchez,  Intervenor, 
A-23834  (Apr.  20,  1945) 

Effect  of  invalid  orders  of  State  conser- 
vation agency  on  determination  by  Federal 
Petroleum  Board  of  whether  oil  is  "con- 
traband" under  Connally  "Hot  Oil"  Act. 
Memorandum  Opinion  (Apr.  30,  1945) 

Indebtedness  against  the  State  of  Ken- 
tucky in  the  amount  of  $6,586.93  arising 
out  of  a  cooperative  agreement  dated  Mar. 
11,  1930,  between  the  Geological  Survey 
and  the  State  of  Kentucky,  and  to  the  pos- 
sibility of  resuming  cooperative  relation- 
ships with  that  State. 
Memorandum  (May  2,  1945) 

Authority  of  the  Fire  Marshal  of  College 
Park,  Md.,  to  order  the  employees  of  the 
Bur.  of  Mines  Experimental  Station  at 
College  Park  to  cease  burning  refuse  on 
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land  owned  by  the  Govt,  adjacent  to  the 
station. 

Memorandum  (May  8,  1945) 

Livestock  trespassing  on  Government 
Lands  in  Carlsbad  Caverns  National  Park. 

Whether  the  laws  of  the  State  of  New 
Mexico,  which  exempt  the  owner  of  live- 
stock from  liability  when  such  livestock 
trespass  on  unfenced  lands,  would  be  a 
factor  in  enforcing  the  regulations  of  the 
Secretary  governing  grazing  on  the  Park 
lands. 

Memorandum  (June  2,  1945) 

Application  made  to  the  California 
State  Board  of  Equalization  by  Mr.  J.  H. 
Meyer  for  seasonal  licenses  for  the  sale  of 
intoxicating  liquor  on  the  White  Wolf 
Lodge  property  within  Yosemite  National 
Park. 

Memorandum  (June  14,  1945) 

Jurisdiction  over  private  lands  in  Yo- 
semite National  Park.  Application  for  a 
State  liquor  license. 
Memorandum  (July  19,  1945) 

Whether  the  sections  of  U.S.  Highway  33 
and  U.S.  Highway  211  within  the  limits 
of  Shenandoah  National  Park  are  excluded 
from  Park  Service  jurisdiction. 
Letter  to  U.S.  Commissioner,  Shenandoah 
National  Park,  sgd.  Acting  Director  Pres- 
ton P.  Patraw  (June  20, 1945) 

Application  for  grazing  privileges  in 
Montana  Grazing  District  No.  5.  Appeal 
from  Grazing  Service. 
B.  T.  Green,  Otto  Schulz,  John  H.  Ander- 
son, and  L.  G.  Staudenmeyer,  Interveners, 
A-24078  (July  23,  1945) 

Application  for  1944-1945  grazing  priv- 
ileges in  New  Mexico  Grazing  District  No. 
4.  Application  rejected  in  part. 
L.  Edward  Edgington,  G.  V.  Clayton,  Osie 
Danley,  Kie  Danley,  Intcrucnois,  A-24108 
(Aug.  8,  1945) 

Nature  of  jurisdiction  acquired  over 
land  under  order  vesting  title  May  22, 
1934,    Case    No.    5791,    United    States    v. 
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Barney,  et  al.,  Colonial  National  Historical 

Park. 

Memorandum  (Aug.  20,  1945) 

Re  Application  of  the  Excess  Land  Pro- 
visions of  the  Federal  Reclamation  Laws 
to  Community  Property  States. 
Solicitor's    Opinion,    M-34172     (Aug.    21, 
1945) 

Jurisdiction  of  the  U.S.  Govt,  and  the 
various  States  relative  to  the  control  of 
sanitation  and  health  in  the  National 
Parks, 

Letter  to  Asst.  Attorney  General  of  Utah 
sgd.  Acting  Director  (Nov.  5,  1945) 

Opinion  that  if  oil  is  produced,  trans- 
ported, or  withdrawn  from  storage  in 
excess  of  State  allowables,  the  movement 
of  such  excess  oil  in  interstate  commerce 
is  a  violation  of  sec.  3  of  the  Connally  Act, 
and  that  the  action  of  the  State  in  requir- 
ing a  corresponding  underproduction  in  the 
future  to  offset  the  previous  overproduc- 
tion would  not  alter  the  contrahand  nature 
of  the  excess  oil  shipped  in  violation  of 
the  Connally  Act. 

Petroleum  Conservation  Division  (Jan.  7, 
1946) 

Re :  Authority  of  the  State  of  Arizona 
to  make  forest  exchanges. 
Memorandum  (Jan.  21,  1946) 

Held:  It  is  the  policy  of  this  office  to 
asisess  damages  in  accordance  with  the 
statutes  of  the  State  in  which  trespass 
committed.  In  this  instance  it  is  double 
damages  for  innocent  trespass,  treble 
damages  for  willful  trespass.  The  position 
of  the  Justice  Department  makes  it  neces- 
sary to  adjudicate  on  the  basis  of  willful 
trespass. 

Measure  of  Damages  Assessed  in  Timber 
Trespass  Committed  in  Oregon  (Jan.  31, 
1946) 

Where  a  parcel  of  land  is  acquired  and 
is  surrounded  by  lands  in  other  ownership, 
or  a  conveyance  leaves  the  grantor  with  a 
parcel  similarly  cut  off  from  a  public  way, 
there  arises  a  way  of  necessity. 

This  arises  only  against  a  tract  of  land 
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which  at  some  time  was  in  common  owner- 
ship with  the  lands  which  lack  a  means  of 
access. 

There  are  no  Federal  laws  concerning 
ways  of  necessity  and  any  rights  of  ease- 
ment must  originate  under  the  Colorado 
State  law. 

Sec.  14,  Art.  2  of  the  State  Constitution 
states  that  private  property  cannot  be 
taken  except  by  consent  of  the  owner  ex- 
cept for  private  ways  of  necessity. 

Although  sec.  15  of  Art.  2  of  the  State  jl 
Constitution  states  that  private  property  || 
cannot  be  taken  without  compensation  to 
the  owner. 

The  court  differentiates  between  ways  of  j 
neccessity  for  physical  access  except  for 
reservoirs,  etc.,  used  for  agriculture  and 
mining  purposes. 

A  way  of  necessity  is  a  common  law 
easement  and  not  within  the  purview  of  j 
sec.  15,  Art.  2. 

Access  to  Federal  Land  in  Colorado  which 
is  Entirely  Surrounded  oy  Non-Federal 
Lands  (Feb.  14,  1946) 

Power  of  the  State  of  California  to  re- 
quire licenses  for  sale  of  liquor  on  private 
lands  with  below. 

State  of  California  is  without  authority 
to  require  a  license  for  sale  of  liquor  on 
any  lands  within  Yosemite,  either  public 
or  private. 
Memorandum  (Feb.  25,  1946) 

Discusses  procedure  used  in  cases  involv- 
ing the  death  of  persons  within  the  areas 
administered  by  the  National  Park  Service. 

In  areas  not  under  the  exclusive  jurisdic- 
tion of  the  U.S.,  State  laws  are  considered 
in  force  and  to  be  followed,  under  direction 
of  State  authorities.  In  cases  of  death  from 
unknown  causes  the  local  police  authori- 
ties are  notified  and  given  any  assistance 
in  making  investigations.  Areas  of  exclu- 
sive jurisdiction  of  U.S.  Park  Superintend- 
ents prepare  certificates  where  inquests  are 
not  necessary.  In  cases  requiring  investiga- 
tion, coroner  of  geographical  boundary  is 
notified  and  invited  to  hold  an  inquest.  In 
homicides  FBI  is  also  notified. 
Letter  to  Senator  Hatch  from  Acting  Di- 
rector, NPS  (Apr.  9,  1946) 
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Discusses  jurisdictional  status  of  Fort 
Jefferson  National  Monument,  Florida.  By 
act  of  Congress,  Mar.  3,  1845,  the  land  was 
included  in  the  territory  admitted  into  the 
Union  as  the  State  of  Florida.  The  laws  of 
Florida  are,  in  general,  applicable  to  the 
area  and  the  Sheriff  of  Monroe  County 
would  have  jurisdiction  involving  viola- 
tion of  State  laws.  However,  the  exercise 
of  such  jurisdiction  has  been  infrequent 
and  because  of  its  isolated  location  and 
because  there  are  no  private  properties  on 
the  islands,  being  federally  owned,  they  are 
subject  to  jurisdiction  of  the  U.S.  also. 
Letter  to  Capt.  S.  R.  Melvin,  U.S.  Military 
Academy  Infantry  Detachment,  West 
Point,  N.Y.  from  Acting  Director  (Apr.  24, 
1946) 

A  section  of  the  South  Dakota  code  ced- 
ing jurisdiction  to  the  U.S.  over  lands 
acquired  by  the  State  for  Wind  Cave  Na- 
tional Park  and  Badlands  National  Monu- 
ment does  not  affect  the  jurisdictional  sta- 
tus of  any  lands  in  the  above-mentioned 
areas  in  the  absence  of  an  express  accep- 
tance of  the  cession  by  the  U.S. 
Memorandum  (May  8,  1946) 

Discusses  proposed  donation  to  the  U.S. 
by  the  State  of  Iowa  of  the  lands  necessary 
for  the  establishment  of  the  Indian  Mounds 
National  Monument.  The  Act  of  the  Gen- 
eral Assembly  of  Iowa  of  Apr.  21,  1941, 
does  not  authorize  the  conveyance  of  a 
headquarters  site  in  the  town  of  McGregor. 
Since  the  headquarters  site  is  necessary  the 
conveyance  of  lands  should  not  be  accepted 
for  the  Monument  without  the  headquar- 
ters site.  A  conveyance  in  the  form  of  a 
patent  from  the  State  of  Iowa  to  U.S.  and 
its  assigns  will  be  legally  sufficient,  pro- 
vided the  instrument  has  the  effect  of  vest- 
ing valid  title  to  the  lands  in  the  United 
States. 
Memorandum  (May  14,  1946) 

Long-established  practice  of  Department 
in  not  accepting  tax  titles  because  of  their 
unmarketability  due  to  their  peculiar  dis- 
favor by  courts  remains  unaffected  by 
statute  as  applied  to  State  of  Nevada,  al- 
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though  statute  clothes  tax  titles  with  some 
degree  of  stability  not  found  elsewhere. 
Solicitor's    Opinion,    M-34375     (June    17. 
1946) 

There  are  two  phases  of  this  problem : 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  below  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of  fire 
suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private 
property. 

In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire    Protection    Problem    in    Connection 
with  Logging  Operations  on  0  and  C  Lands, 
2049819  "L"  (June  20,  1946) 

Timber  trespass  damages,  in  the  absence 
of  State  law,  are  measured  by  the  depart- 
mental regulations  in  respect  thereto. 
Paul    W.    Dial,    Harry    Parks,    Evanston 
2013406  "L",  A-24235  (June  26,  1946) 

Fact  that  charges  for  rights-of-way  shall 
not    be    retroactive    is    immaterial    in    de- 
termining trespass  liability- 
Individuals  are  not  liable,  as  such,  for 
torts  committed  by  their  antecedents. 

Under  California  law,  actions  for  a  tres- 
pass committed  by  a  decedent  may  be 
brought  against  his  executor  or  adminis- 
trator. The  general  statute  <-!'  limitations 
for  trespass  upon  real  property  is  inappli- 
cable to  claims  of  the  Federal  Govt. 
E.  E.  Cory,  Sacramento  0S50S8  "//".  A 
24099  (July  30, 1946) 

Request  for  permission  to  trap  and  dis- 
pose of  livestock  I  respassing  within  Oregon 
Pipe  Cactus  National  Monument. 

The  Park  Service  does  net  have  any  au- 
thority to  dispose  of  trespassing  domestic 
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animals.  However,  if  the  person  wishing 
to  trap  and  dispose  of  trespassing  animals 
can  give  assurance  that  he  is  authorized 
to  carry  out  his  wish  under  State  law  he 
may  be  given  permission  to  enter  the  monu- 
ment lands. 
Memorandum  (July  31,  1946) 

Because  the  Pennsylvania  Railroad  de- 
sires to  extend  its  docks  further  into  the 
Patapsco  River  which  would  necessitate 
widening  the  channel  on  the  Fort  Mc- 
Henry  side,  the  question  arises  as  to  the 
jurisdiction  of  the  Service  over  submerged 
lands  in  the  River  adjoining  Fort  Mc- 
Henry  National  Monument  and  Historic 
Shrine. 

In  Maryland,  the  owner  of  land  border- 
ing on  a  navigable  body  of  water  has  title 
as  far  as  the  low-water  mark.  Therefore, 
the  Service  has  jurisdiction  only  to  low- 
water  mark.  Therefore,  there  is  not  any 
objection  to  proposed  widening  of  the  chan- 
nel of  the  Patapsco  River,  whether  the 
project  is  carried  out  directly  by  the  Corps 
of  Engineers  or  by  municipal  authorities 
with  the  permission  of  the  War  Depart- 
ment. 
Memorandum  (Aug.  9,  1946) 

The  conveyance  of  lands,  as  a  gift,  to  the 
U.S.  by  the  State  of  Iowa  for  the  Effigy 
Mounds  National  Monument  is  authorized 
by  Ch.  Ill  of  the  Laws  of  the  General  As- 
sembly of  the  State  of  Iowa.  However, 
validity  of  conveyance  depends  upon  the 
power  of  the  State  to  convey  the  land.  Be- 
fore making  a  decision  on  the  matter, 
memo  requests  that  an  opinion  from  the 
Attorney  General  of  the  State  of  Iowa  be 
obtained  and  transmitted  to  the  Solicitor. 
Form  of  Patent  from  State  of  Iowa  for  Ef- 
figy Mounds  National  Monument,  M-34761 
(Nov.  14,  1946) 

Appeal  from  the  Bur.  of  Land  Manage- 
ment. Public  sale  application  rejected. 

Application  denied  where  land  needed 
for  seed  for  restocking  of  forest  was  sought 
for  a  summer  homesite.  In  addition,  State 
government  advised  that  it  is  "vitally  inter- 
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ested"  in  the  land  and  requested  that  it  not 

be  sold  to  private  person. 

William  B.  Lewis,  Spokane  019288  "C",  A- 

24439  (Dec.  17, 1946) 

Motion  for  rehearing. 

1.  The  decision  on  appeal  as  to  whether 
land  is  to  be  sold  at  public  sale  is  made 
only  by  the  Secretary  of  the  Interior  and 
persons  specifically  delegated  by  him  to 
make  such  decisions. 

2.  Trespasses  committed  by  cattle  of 
grazing  lessee  are  not  authorized  by  the 
U.S.  and  do  not  involve  the  U.S.  in  the 
taking  of  property  without  due  process  of 
law. 

3.  California  courts,  rather  than  Dept. 
of  Interior,  are  proper  place  to  go  for  en- 
forcement of  State  law  respecting  fencing 
of  cattle  lands  by  private  cattle  ranchers. 
Warren  J.  Davis,  Los  Angeles  061092,  A- 
24418  (Jan.  6, 1947) 

A  transportation  agency  whose  activity 
is  limited  to  one  State  may,  nevertheless, 
be  regarded  as  engaged  in  interstate  com- 
merce if  its  transportation  is  a  link  in  a 
continuous  movement  in  interstate  com- 
merce. 

The  terms  "shipment"  and  "transporta- 
tion" within  the  meaning  of  Sec.  3  of  the 
Connally  Act  were  not  intended  to  be 
synonymous. 

Interstate  Commerce  Within  the  Meaning 
of  the  Connally  Act,  M-34534  (Jan.  23, 
1947) 

Inquiry  from  Chief  Forester,  O&C  Lands 
Administration,  as  to  whether  O&C  funds 
may  be  properly  expended  for  eradication 
of  noxious  weeds. 
Memorandum  (Jan.  28,  1947) 

Law  enforcement  by  NPS  within  Grand 
Canyon  National  Park.  Are  rights  and 
powers  of  U.S.  over  public  lands  within 
State  same  as  those  of  ordinary  proprietor 
over  his  land  within  State?  Are  privately 
owned  lands  of  Santa  Fe  Railway  and 
operations  thereon  by  Fred  Harvey  sub- 
ject to  Service  rules  and  regulations?  Must 
violations  on  property  within  Park  owned 
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by  ordinary  proprietors,  other  than  Fed- 
eral Govt,  be  handled  by  State  authorities? 
Memorandum  (Feb.  20,  1947) 

Applicability  of  the  United  States  Em- 
ployees' Compensation  Act  to  employees 
of  the  Geological  Survey  who  are  engaged 
in  State  cooperative  work  and  who  are 
paid  direct  from  State  funds.  Held :  that  a 
person  employed  under  a  cooperative  agree- 
ment is  an  employee  if  appointed  by  an 
official  authorized  to  appoint  and  if  his 
work  is  supervised  by  Federal  officials. 
Memorandum  Opinion  (Mar.  28,  1947) 

Approval  of  Assignment  of  Coal  Lease 
Denied. 

Bureau's  decision  was  based  on  informa- 
tion that  the  matter  of  the  assignment 
from  Murray  to  Redden  was  involved  in 
litigation  in  the  State  courts  which  had 
not  reached  a  final  judgment  on  the  issue. 

The  litigation  involves  the  validity  under 
Utah  law  of  the  assignment  for  which  ap- 
proval is  here  requested.  In  such  circum- 
stances, the  Department  will  not  ordinarily 
assert  its  views  of  the  law. 

Since  the  assignment  will  not  be  recog- 
nized at  this  time,  Redden  has  no  such 
interest  in  the  lease  as  will  entitle  him  to 
seek  its  modification. 

W.  W.  Murray,  Jr.,  R.  E.  Redden,  Salt  Lake 
City  053354  "#",  A-24542  (Apr.  17,  1947) 

U.S.  officers  and  employees  are  not  sub- 
ject to  arrest  and  conviction  under  State 
laws  for  doing  acts  which  they  are  autho- 
rized or  required  to  do  by  Federal  laws, 
notwithstanding  that  State  laws  define 
such  acts  as  offenses  against  the  State. 

Federal  coal  mine  inspectors  are  autho- 
rized to  enter  coal  mines  for  the  purposes 
of  the  Coal  Mine  Inspection  Act  (act  of 
May  7,  1941,  55  Stat.  177,  30  U.S.C.  Supp. 
4f-4o),  and  when  performing  their  duties 
under  that  act  are  not  in  violation  of  any 
State  statute  which  makes  their  acts  mis- 
demeanors. 

Liability  of  Federal  Officers  to  Prosecu- 
tion by  State  Authorities  for  Acts  Autho- 
rized or  Required  by  Federal  Laws,  M- 
34941  (May  20, 1947) 
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It  was  decided  in  a  meeting  held  Apr. 
29,  1947,  that  trespass  charges  are  too  low 
and  too  varied. 

Subsequently,  it  was  determined  that  in 
the  absence  of  a  State  law  prescribing 
charges  for  grazing  trespass,  that  trespass 
charges  be  based  on  commercial  rates  pre- 
vailing in  the  locality  pending  considera- 
tion of  a  proposed  bill  entitled  "To  pre- 
scribe the  measure  of  damages  on  account 
of  trespasses  upon  lands  or  mineral  de- 
posits owned  by  the  U.S." 
Memorandum  (May  23,  1947) 

The  act  of  Mar.  4,  1931,  46  Stat.  1530, 
which  withdrew  certain  lands  to  protect 
the  water  supply  of  the  City  of  Los  Angeles 
and  other  cities  in  Calif.,  permits  the  use 
of  the  land  for  recreational  or  grazing  pur- 
poses but  does  not  authorize  permanent 
settlement  upon  the  lands.  Departmental 
circulars  of  April  18  and  June  6,  1935,  53 
I.D.  369,  which  permitted  use  of  the  with- 
drawn lands  "for  recreational  purposes" 
without  "any  special  permit"  related  to 
such  uses  as  hiking,  hunting,  fishing,  over- 
night camping,  canoeing,  swimming,  and 
other  similar  uses  but  did  not  authorize 
permanent  use  and  occupation  and  the 
construction  of  permanent  improvements 
without  specific  authorization  by  the  De- 
partment. 

Under  California  law  the  improvements 
permanently  placed  on  the  land  belong  to 
the  owner  of  the  land  except  as  specified 
in  sec.  1013,  Deering's  Calif.  Civil  Code 
(1941). 

Gean      Lathrop,      2129034;      Sacramento 
036130  "L",  A-24635  (July  2,  1947) 

By  Assimilated  Crimes  Act  (18  U.S.C. 
468)  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  I 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which  are 
under  the  exclusive  jurisdiction  of  the 
U.S.  State  Game  Wardens  have  no  juris- 
diction to  enforce  State  or  Federal  game 
laws  on  lands  ceded  to  exclusive  use  of  the 
U.S.  U.S.  Game  Management  xVgents  and 
U.S.  Deputy  Game  Wardens,  appointed  to 
enforce  designated  laws  only,  cannot  take 
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action  to  enforce  them  on  military  reserva- 
tions of  State  wildlife  conservation  laws 
adopted  as  Federal  laws  under  the  pro- 
visions of  the  Assimilated  Crimes  Act,  or 
otherwise.  Violations  by  military  personnel 
of  wildlife  conservation  laws  or  regula- 
tions on  military  reservations,  irrespective 
of  the  Assimilated  Crimes  Act,  can  be 
prosecuted  before  courts-martial  under 
Article  of  War  96.  Violations  of  Federal 
game  laws  by  civilians  on  a  military  reser- 
vation over  which  the  U.S.  has  exclusive 
jurisdiction,  and  which  falls  within  the 
category  of  a  petty  offense  (18  U.S.C.  541) 
may  be  prosecuted  by  military  personnel 
before  a  proper  U.S.  Commissioner.  U.S. 
attorneys  and  marshals  can  apprehend  and 
prosecute  offenders  of  Federal  game  laws, 
including  federally  adopted  State  laws, 
upon  military  reservations  which  are 
under  the  exclusive  jurisdiction  of  the 
U.S. 
Memorandum  Opinion  (Oct.  24,  1947) 

Application  of  new  short  term  statute  of 
limitations,  enacted  by  Oklahoma  Legisla- 
ture, to  actions  to  recover  lands  for  Indians 
of  the  Five  Civilized  Tribes.  Department 
feels  Oklahoma  act  is  applicable. 
Eula  Wolfe,  et  al.  v.  Oren  Phillips,  et  al. 
(Nov.  13,  1947) 

The  act  permitting  the  long-term  leasing 
of  restricted  Indian  lands  in  the  State  of 
Washington  for  business  and  certain  other 
purposes  furnishes  no  new  authority  for 
leases  of  a  farming  or  agricultural 
character. 

The  planting  and  growing  of  an  aspara- 
gus crop  constitute  a  farming  or  agricul- 
tural operation,  and  a  lease  for  the  use  of 
land  for  the  production  of  asparagus  is  not 
a  lease  for  a  business  purpose. 
Leasing  of  Restricted  Indian  Land  in  the 
State  of  Washington,  M-34966  (Dec.  9, 
1947) 

The  determination  and  settlement  of  all 
questions  or  controversies  concerning  the 
heirship  to  restricted  allotted  lands  is 
vested  solely  in  the  Secretary  of  the  In- 
terior, and  the  Secretary's  jurisdiction  over 
these  matters  accordingly  is  regarded  as 
exclusive  and  universal. 
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As  a  necessary  part  of  the  Secretary's 
complete  jurisdiction  in  matters  of  this 
kind,  he  has  the  power  to  ascertain  and 
determine  the  status  of  persons  who  are 
claiming  as  heirs,  and  in  making  that  de- 
termination he  is  not  controlled  or  bound 
by  decrees  or  orders  entered  by  the  State 
courts. 

Estate  of  Lucy  Thompson,  deceased  Yurok 
or  Lower  Klamath  River  Indian,  Probate 
51,221-35,  A-24696  (Feb.  9,  1948) 

An  appeal  in  the  case  of  Howard  L. 
Woodruff  v.  The  Heirs  of  Matthew  Henry, 
deceased,  et  al.  is  not  recommended. 

Present  suit  is  to  quiet  title  to  land 
which  was  allotted  to  Matthew  Henry. 
Plaintiff's  title  is  based  upon  two  tax  deeds. 

Trial  court  followed  decisions  of  Okla- 
homa Supreme  Court  to  the  effect  that  the 
interest  of  a  surviving  spouse  in  restricted 
land  of  a  deceased  full-blood  Five  Tribes 
Indian  can  be  limited  by  the  duly  executed 
will  of  the  decedent,  approved  and  ack- 
nowledged as  provided  by  law  and  that  the 
surviving  spouse  cannot  elect  to  claim  that 
part  of  the  estate  which  such  spouse  would 
have  obtained  through  succession  as  an 
heir-at-law,  under  Oklahoma  Statutes. 
Howard  L.  Woodruff  v.  The  Heirs  of 
Matthew  Henry,  Deceased,  et  al.  (Mar.  2, 
1948) 

Report  of  Hearing  Committee  in  the  mat- 
ter of  Proposed  Rules  and  Regulations 
governing  the  below. 

History  of  past  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  recom- 
mended that  certain  minimum  require- 
ments concerning  child  labor  and  minimum 
wage,  maximum  hours  should  be  part  of 
the  regulations,  and  ttia  t  the  concessioners 
be  required  to  adhere  to  the  State  labor 
laws  in  the  State  in  which  they  are 
situated. 

Labor  Standards — Concession  Employees 
(July  8,  1918) 

The  petition  was  denied  on  the  grounds 
that  the  probate  regulations  made  no  pro- 
vision for  rehearing  of  eases  decided  by 
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the  Department,  and  that  the  petition  for 
reconsideration  merely  reargued  evidential 
inferences  made  by  the  Department,  and 
asserted  a  right  of  election  under  State 
law  not  applicable  to  restricted  property. 
Estate  of  Laverne  Wagon,  Probate  11206- 
U,  17W-48,  A-24459  (Sept.  21,  1948) 

In  a  State  where  owners  of  unenclosed 
lands  owe  no  greater  duty  to  trespassing 
animals  than  to  avoid  injuring  them 
through  willful  or  reckless  conduct,  pay- 
ment cannot  properly  be  made  under  the 
Federal  Tort  Claims  Act  because  of  the 
loss  of  dogs  which  allegedly  ate  poison 
from  predator  baits  placed  by  employees 
of  the  Fish  and  Wildlife  Service  on  unen- 
closed public  land. 
E.  I.  Sheffield,  T-145  (Feb.  1,  1949) 

In  a  suit  to  quiet  title  and  to  partition 
land  of  two  restricted  Indians,  in  which 
the  defendants  claim  their  interests  in  the 
land  through  deeds  executed  by  the  two 
Indians,  the  court  held  one  deed  to  be  valid, 
and  the  other  void.  The  Indian  whose  deed 
was  void  did  not  share  any  interest  in  the 
improvements  placed  on  the  land  by  his 
grantees.  The  Department  recommends 
that  no  appeal  be  taken. 
Shub  James  v.  Freeman  Davis,  et  al.  (Feb. 
24,  1949) 

The  provision  of  the  Johnson-O'Malley 
Act  authorizing  the  Secretary  of  the  In- 
terior to  make  contracts  with  States  "for 
the  *  *  *  social  welfare,  including  relief 
of  distress,  of  Indians"  and  to  expend 
under  such  contracts  moneys  appropriated 
by  Congress  "for  the  *  *  *  social  welfare, 
including  relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement 
with  a  State  for  the  furnishing  by  the 
State  to  Indians  on  reservations  of  old- 
age  assistance,  aid  to  the  needy  blind,  and 
aid  to  dependent  children,  which  are  the 
types  of  assistance  contemplated  by  the 
Social  Security  Act. 

The  appropriation  to  the  Department 
under  the  heading  "Welfare  of  Indians"  is 
broad  enough  to  cover  the  financing  by  the 
Department,  either  directly  or  through  the 
utilization  of  State  machinery  under  the 
Johnson-O'Malley  Act,  of  old-age  assis- 
tance, aid  to  the  needy  blind,  and  aid  to 


STATE  LAWS — Continued 
dependent  children  among  Indians  on  res- 
ervations. 

Inasmuch  as  Indians  on  reservations  are 
entitled  to  assistance  from  the  States 
under  the  Social  Security  Act  to  the  same 
extent  as  other  citizens,  a  special  contract 
under  the  Johnson-O'Malley  Act  between 
the  Secretary  of  the  Interior  and  a  State 
to  secure  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  part  out 
of  Federal  funds  appropriated  to  this  De- 
partment for  purposes  unconnected  with 
the  administration  of  the  Social  Security 
Act,  would  have  the  effect  of  partially  re- 
lieving the  State  of  its  obligations  under 
the  Social  Security  Act. 
Indian  Social  Security  Benefits,  M-35095 
(Apr.  20,  1949) 

When  contraband  oil  is  produced  and  its 
interstate  shipment  and  transportation  is 
directly  and  necessarily  caused  by  persons 
acting  on  behalf  of  the  corporation,  for  the 
benefit  of  the  corporation  and  within  the 
scope  of  their  employment,  the  corporate 
principal  is  criminally  liable  for  such  un- 
lawful acts,  regardless  of  whether  the  gov- 
erning officers  know  of  and  approve  those 
acts. 

Neither  fraud,  fraudulent  intent,  nor 
waste  are  constituent  elements  of  the 
crime  defined  in  sees.  3  and  6  of  the  Con- 
nally  Act  and,  consequently,  these  issues 
could  be  relevant  only  to  the  measure  of 
punishment  upon  conviction. 

The  Connally  Act  is  a  self-sustained  and 
organic  whole.  Its  operation  is  affected  by 
State  laws  and  regulations  only  to  the 
extent  that  they  prescribe  limits  and  con- 
ditions within  which  oil  must  be  produced 
and  transported  within  the  State  in  order 
to  be  lawful  under  the  act  for  movement 
in  interstate  commerce. 
Rationale  of  Criminal  Liability  under  tin 
Connally  "Hot  Oil"  Act  (15  U.S.C.  71.',.  et 
seq.)  as  Affected  by  Texas  Proration  Laws 
(Apr.  29,  1949) 

In  the  absence  of  controlling  Federal 
legislation  the  marriages  of  Indians  living 
in  tribal  relations  may  be  contracted  and 
dissolved  in  accordance  with  Indian  cus- 
tom, except  to  the  extent  that  the  Indians 

themselves,  by  formal  tribal  action,  adopt 
the  requirements  of  State  law  as  their  own. 
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Marriages  between  first  cousins  of  the 
half  blood  are  void  under  the  customs  of 
the  Pawnees  and  also  under  the  law  of 
Oklahoma ;  and  a  purported  marriage  re- 
lationship between  two  first  cousins  of  the 
half  blood,  who  are  unallotted  members  of 
the  Pawnee  Tribe  in  Oklahoma,  does  not 
confer  upon  the  survivor,  at  the  death  of 
one  of  the  parties,  any  right  to  share  in  the 
estate  of  the  decedent,  irrespective  of 
whether  marriages  among  the  Pawness 
are  governed  by  Indian  custom  or  whether 
the  Pawnees  are  to  be  regarded  as  having 
abrogated  the  system  of  marriage  and 
divorce  by  Indian  custom  and  as  having 
adopted  as  their  own  the  law  of  Oklahoma 
on  the  subject. 

Estate  of  Grant  Gover,  Unallotted  Pawnee 
Indian,  Probate  6566-46,  A-25208  (May  5, 
1949) 

Sec.  28.6  of  the  labor  standard  regula- 
tions, approved  July  12,  1948,  provides  that 
concessioners  would  comply  with  the  State 
labor  laws  of  the  State  in  which  they  were 
situated  unless  those  standards  are  lower 
than  those  established  by  sees.  28.4  and 
28.5. 

The  oppositions  contentions  that  this 
confers  legislative  power  on  the  State  is 
not  true.  The  Department  has  the  right  to 
establish  fair  working  conditions.  In  order 
to  assure  equality  of  treatment  the  State 
laws  are  followed  in  cases  where  an  em- 
ployee would  enjoy  a  higher  standard 
working  outside  the  park,  but  in  the  same 
State,  than  he  would  if  he  worked  for  a 
concessioner  in  the  park. 
Labor  Standard  Regulations  (May  27, 
1949) 

The  State  Act  of  May  18,  1939,  did  not 
effect  a  cession  to  the  U.S.  of  either  exclu- 
sive or  concurrent  jurisdiction  over  the 
park  lands. 

With  regard  to  the  lands  required  for  the 
park,  the  U.S.  is  an  ordinary  proprietor. 
The  State  cannot  effect  the  title  of  the  U.S. 
or  interfere  with  the  protection,  use  and 
control  of  the  lands  by  the  U.S. 

The  provisions  of  28  U.S.C.  632  are  in- 
applicable. 

Jurisdictional  Status  of  the  Federal  Lands 
Comprising  the  Saratoga  National  Histor- 


STATE  LAWS — Continued 

ical  Park  in  the  State  of  New  York  (June 

7, 1949) 

According  to  a  Federal  Petroleum  Board 
report  the  below  company  through  three 
of  its  employees  filed  false  Producer's 
Monthly  Reports  covering  the  company's 
operations  on  two  leases  in  Gaines  County, 
Texas.  The  report  also  discloses  that 
through  the  same  three  employees,  the 
company  shipped  contraband  oil  in  inter- 
state commerce. 

The  institution  of  appropriate  action 
against  the  company  would  serve  the  ends 
of  justice. 

Venue  would  lie  in  the  Eastern  District 
of  Texas  according  to  the  Department  of  j 
Justice.  The  examiner  felt  that  it  would 
lie  in  the  Northern  District  as  well. 

There  should  be  no  fear  of  the  threat  of 
"double  jeopardy"  in  case  the  two  cases 
are  tried  separately  as  they  are  separate 
offenses. 
Continental  Oil  Company  (Nov.  16,  1949) 

Must  Bureau  employees  comply  with  the 
Pennsylvania  Vehicle  Safety  Responsibility 
Act? 

The  statute  requires  the  suspension  of 
license  (a)  of  anyone  who  fails  to  report 
a  motor  vehicle  accident  and  (b)  of  any 
owner  who  has  failed  to  show  his  financial 
responsibility  to  pay  claims.  A  person  who 
drives  a  motor  vehicle  after  suspension  of 
license  may  be  punished  by  fine  or  im- 
prisonment. 

A  Federal  employee  driving  a  Federally 
owned  vehicle  need  not  show  his  financial 
responsibility,  he  is  liable  for  damages  in 
case  he  negligently  injures  someone,  but 
he  cannot  be  punished  for  driving  a  Fed- 
erally owned  vehicle  on  official  business 
after  his  license  has  been  suspended. 

However,  the  Department's  regulations 
provide  that  drivers  of  our  vehicle  have  a 
permit  from  the  State  in  which  they 
operate.  An  employee  working  in  Pennsyl- 
vania, who  had  had  his  license  suspended, 
might  be  unable  to  secure  permission  from 
the  Bureau  to  operate  an  Interior  Depart- 
ment vehicle. 

The  Govt,  will  not  defray  expenses  of 
automobile  insurance  covering  an  employ- 
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ee's  operation  of  Govt,  vehicles  and  though 
an  employee  of  a  private  firm  purchasing 
such  insurance  may  deduct  it  from  his  in- 
come tax,  a  Federal  employee  may  not. 

It  would  be  wiser  for  the  Bureau  to  en- 
courage compliance  with  the  State  law 
particularly  with  reference  to  employees 
driving  their  private  automobile  on  official 
business. 
Memorandum  (Jan.  10,  1950) 

A  State  does  not,  by  filing  an  application 
to  acquire  a  tract  of  public  land  by  means 
of  an  exchange  under  sec.  8(c)  of  the  Tay- 
lor Grazing  Act,  automatically  acquire  a 
vested  right  in  the  tract  which,  as  a  mat- 
ter of  law,  makes  it  impossible  for  the  De- 
partment subsequently  to  dispose  of  the 
tract  under  other  provisions  of  law  or  to 
reserve  it  for  a  public  use  or  purpose. 

An  application  by  a  State  to  acquire  a 
tract  of  public  land  by  means  of  an  ex- 
change, and  an  exchange  application  by  a 
private  person  for  the  same  tract,  are  not 
on  the  same  footing,  but,  instead,  they 
should  be  regarded  as  being  in  different 
categories. 

Neither  the  existence  of  a  previously  filed 
private  exchange  application  for  the  same 
tract  of  land  nor  the  Department's  opinion 
as  to  the  superior  merit  of  that  applica- 
tion from  the  standpoint  of  the  public  in- 
terest is  a  sufficient  ground  for  the  re- 
jection of  a  State's  application. 
Sidney  B.  Moeur — State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081862,  A-25548,  A-25570  (Mar.  31, 
1950) 

Limitations  prescribed  by  State  law  have 
no  bearing  on  the  validity  of  wills  made 
by  Indians  in  disposing  of  trust  allotments 
or  restricted  personal  property,  unless  such 
provisions  have  been  adopted  in  the  regula- 
tions promulgated  by  the  Secretary  of  the 
Interior  respecting  Indian  wills. 

Sec.  4  of  the  Indian  Reorganization  Act 
did  not  modify  or  affect  the  right  of  In- 
dians to  dispose  of  such  property  by  will, 
without  regard  to  any  limitations  imposed 
by  State  law. 
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An  Indian  woman,  in  disposing  of  such 
property  by  will,  is  not  required  by  the  reg- 
ulations of  the  Secretary  of  the  Interior  to 
make  any  provision  for  her  surviving  hus- 
band. 

Estate  of  Ke  To  Sah  Jefferson,  Probate 
14587-49,  IA-19  (May  4, 1950) 

A  mining  claim  cannot  be  located  on  land 
which  has  been  patented  in  fee,  without  a 
reservation  of  minerals  to  the  U.S. 

Where  title  to  public  land  has  passed  to 
a  State  by  a  grant  from  the  U.S.,  without 
a  reservation  of  the  mineral  deposits  to  the 
U.S.,  a  State  statute  purporting  to  disclaim 
the  interest  of  the  State  in  the  minerals 
and  to  provide  that  title  to  the  minerals 
must  be  secured  from  the  U.S.  cannot  op- 
erate to  subject  the  mineral  deposits  in 
such  land  to  the  U.S.  mining  laws. 

A  mining  claim  cannot  be  validly  located 
on  the  public  domain  unless  a  valuable 
mineral  deposit  has  been  discovered  within 
the  limits  of  the  claim. 
United  States  v.  Ernest  L.  Rink,  Carson 
City  1918175,  A-25820  (May  18,  1950) 

The  carrying  of  persons  by  boat  for  hire 
indicates  that  the  river  at  the  above  point 
is  navigable.  There  is  nothing  to  indicate 
that  the  river  was  unnavigable  at  the  time 
Oregon  entered  the  Union.  Therefore,  the 
U.S.  has  no  objections  to  disposal  of  gold 
in  the  bed  of  the  river  by  the  State  of  Ore- 
gon, subject,  however,  to  recognition  of 
the  right  of  the  U.S.  as  sovereign  to  main- 
tain and  improve  the  navigability  of  the 
stream.  Accordingly,  the  Bur.  of  Land  Man- 
agement, as  at  present,  may  not  properly 
question  the  right  of  the  State  of  Oregon 
to  issue  a  lease  to  the  dredging  company. 
Status  of  Gold  Dredging  Operations  on- 
Rogue  River — Lots  1  and  3,  sec.  1,  T.  34  S.f 
R.8W.  (June 5, 1950) 

An  entryman's  unperfected  homestead 
rights  are  valuable  and  constitute  "real 
property  or  interests  in  real  property"  with- 
in the  purview  of  the  Utah  Public  Assis- 
tance Act  of  1947.  An  assignment  to  the 
State  of  Utah  does  not  constitute  an  aliena- 
tion of  the  homestead  and  is  not  a  bar  to 
perfection  of  entry. 
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The  County  Board  by  filing  notice  of  its 
lien  will  be  entitled  to  notice  of  proceed- 
ings against  the  property. 
Memorandum  (Aug.  16,  1950) 

The  heirs  of  the  below  unallotted  Paiute, 
who  died  intestate,  have  been  determined 
by  the  Commr.  of  Indian  Affairs  to  be  his 
wife,  his  sister  and  his  niece. 

Part  of  Diaz'  estate  was  a  tract  of  land 
inherited  from  a  restricted  Indian,  as  well 
as  some  unrestricted  property.  The  Supe- 
rior Court  of  Inyo  County,  Calif.,  entered 
a  decree  of  final  distribution  which  did  not 
recognize  the  wife  as  an  heir  and  which 
included  the  above-mentioned  restricted 
land. 

It  is  believed  that  the  State  court  was 
not  authorized  to  include  that  tract  of  land 
in  its  decision. 

It  is  recommended  that  Justice  take  ac- 
tion to  remove  clouds  on  the  title  to  the 
land  and  to  secure  Mrs.  Diaz'  interest. 
Harrison  Diaz  (Sept.  28,  1950) 

Where  a  deer  ran  suddenly  onto  a  high- 
way in  a  national  park  and  charged  into 
and  damaged  the  claimant's  automobile, 
the  Govt.,  under  the  law  of  Virginia,  is 
not  liable  for  the  damage,  in  the  absence 
of  a  showing  of  negligence  on  the  part  of 
personnel  of  the  National  Park  Service. 
Daniel  W.  Blake,  T-320    (Nov.  16,  1950) 

Under  the  law  of  the  State  of  Oklahoma, 
a  child  born  in  wedlock  is  presumed  to  be 
the  legitimate  issue  of  the  marriage,  and 
the  presumption  of  legitimacy  may  be 
questioned  only  by  the  husband  or  wife 
or  by  the  descendant  of  one  or  both  of 
them. 

A  finding  of  legitimacy  will  not  be  dis- 
turbed on  appeal  where  such  finding  is 
abundantly  supported  by  evidence  in  the 
record  of  the  particular  proceeding  and 
also  by  evidence  presented  in  prior  depart- 
mental proceedings  where  that  issue  was 
pertinent. 

Estate  of  Rolla   Warrior,  Ponea  Allottee 
No.  5 If,  IA-36  (Jan.  8,  1951) 

Bureau  of  Indian  Affairs  held  to  have 
no  authority  under  the  Johnson-O'Malley 
Act,  which  is  the  act  of  Apr.  16,  1934  (48 
Stat.  596),  as  amended  by  the  act  of  June 
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4,  1936  (49  Stat.  1458),  to  enter  into  road 

building  and  maintenance  contracts  with 

States  or  their  agencies. 

Memorandum  (Jan.  22,  1951) 

The  provisions  of  State  law  cannot  limit 
the  Secretary  of  the  Interior  in  the  exer- 
cise of  authority  conferred  on  him  by 
Congress  to  make  rules  and  regulations 
for  the  orderly  use  of  Federal  range. 

In  a  proceeding  involving  unauthorized 
use  of  Federal  range  in  a  grazing  district 
administered  under  the  Taylor  Grazing 
Act,  it  is  not  defense  that  such  range  was 
unfenced  at  the  time  of  such  use  and  that, 
under  the  law  of  the  State  in  which  such 
range  is  located,  the  fact  that  the  land  of 
another  is  unfenced  may  justify  or  excuse 
the  unauthorized  grazing  of  his  land. 
O.  R.  Britain,  56416  "DL:MG",  A-25962 
(Jan.  24,1951) 

Under  the  law  of  Pennsylvania,  the 
owner  of  premises  owes  a  licensee  the  same 
duty  of  i)rotection  from  active  negligence 
as  the  owner  owes  to  a  business  invitee. 

Where  a  Govt,  employee  in  Pennsylvania 
has  parked  his  automobile  in  a  Govt,  park- 
ing lot  under  a  permit  to  do  so,  other 
Gvt.  personnel  engaged  in  the  perfor- 
mance of  official  functions  owes  him  a  duty 
not  to  damage  his  parked  automobile 
through  conduct  amounting  to  active 
negligence. 

The  fellow  servant  rule  is  inapplicable 
to  the  case  of  a  Govt,  employee  whose  auto- 
mobile is  damaged  through  the  negligence 
of  other  Govt,  employees  while  it  is 
parked  on  a  Govt.-owned  parking  lot  pro- 
vided for  that  purpose. 
Joseph  Malli  and  Motors  Insurance  Corp., 
Subrogee,  T-325  (Mar.  15,  1951) 

Can  the  Bur.  of  Mines  pay  a  pro  rata 
share  of  the  cost  of  public  improvements 
on  a  street  in  Tucson  on  which  the  Bureau 
occupies  land? 

The  U.S.  Govt,  or  its  instrumentalities 
cannot  be  taxed  by  a  State  or  local  govern- 
ment. The  City  Engineer  suggests  that  the 
charges  were  not  taxes  but  "use  charges" 
for  municipal  service.  As  the  power  to 
make  these  assessments  rests  on  the  tax- 
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ing  power,  it  is  not  comparable  to  the  case 
in  which  the  Comptroller  General  allowed 
the  Govt,  to  he  charged  for  service. 

The  Bur.   of  Mines  does  not  have  the 
power  to  pay  assessments  for  cost  of  con- 
struction of  improvements. 
Letter  to  City  Engineer,  Tucson  (Apr.  27, 
1951) 

Where  the  driver  of  a  Government- 
owned  automobile  permitted  it  to  crash 
into  a  privately  owned  vehicle  that  had 
stopped  at  a  traffic  signal,  the  Govern- 
ment, under  the  law  of  California,  is  liable 
under  the  doctrine  of  res  ipsa  loquitur. 
Claim  of  Agnes  M.  Elliott  and  C.  M.  Elliott, 
T-367  (May  2,  1951) 

The  parent  of  an  infant  child  who  has 
been  injured  through  the  negligence  of 
Govt,  personnel  may  properly  file  a  claim 
under  the  Federal  Tort  Claims  Act. 

Where  personnel  of  the  National  Park 
Service  used  an  automobile  tire  filled  with 
concrete  to  anchor  a  float  in  shallow  water 
within  a  portion  of  a  lake  used  by  children 
for  swimming,  and  took  no  precaution  to 
protect  children  diving  from  the  float 
against  the  likelihood  of  striking  and  being 
injured  by  the  concrete  filled  tire,  the  Govt., 
under  the  law  of  Nevada,  is  liable  for  the 
injury  suffered  by  a  10-year-old  child  who 
dived  into  the  lake  and  struck  his  head 
on  the  tire. 
Floyd  E.  Ostrander,  T-323  (May  25,  1951) 

A  claim  for  care  of  the  decedent  by  her 
sister  must  be  disallowed  in  the  absence 
of  an  agreement  between  them  for  com- 
pensation. 

A  claim  for  funeral  expenses  may  be  al- 
lowed, even  though  made  by  a  sister  of 
the  decedent  30  years  after  her  death,  when 
the  determination  of  the  heirship  made  in 
her  estate  has  been  reopened  and,  as  a 
result,  the  sister,  who  had  previously  been 
determined  to  be  one  of  the  heirs,  has  been 
excluded  from  any  share  in  the  estate. 

Any  claim  to  share  in  an  Indian  estate 
inconsistent  with  the  law  of  a  State  made 
applicable  to  restricted  Indian  property 
must  be  rejected. 

Estate  of  Bella  Red  Woman,  or  Holy  Wo- 
man, IA-55  (July  13, 1951) 
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The  law  of  the  State  of  Oklahoma  on  the 
revocation  of  wills  has  no  applicability  to 
the  will  of  a  Comanche  Indian  domiciled 
in  that  State,  devising  trust  property  sit- 
uated in  Oklahoma. 

The  mere  fact  of  a  subsequent  marriage 
does  not  revoke  a  will  made  by  an  Indian 
under  Federal  law  and  regulation  for  the 
purpose  of  devising  restricted  or  trust 
property. 

Estate  of  Lyon  Saupitty,  Comanche  Allot- 
tee No.  2568,  IA-52  (Aug.  13,  1951) 

Under  the  provisions  of  existing  legisla- 
tion, the  Secretary  must  approve  and  pro- 
mulgate the  revised  roll  of  Indians  of 
California  within  six  months  from  May  24, 
1951,  if  the  roll  is  to  be  a  valid  official  docu- 
ment ;  and  if  the  revised  roll  of  the  Indians 
of  California  cannot  be  approved  and  pro- 
mulgated by  the  Secretary  within  six 
months  from  May  24,  1951,  it  will  be  neces- 
sary to  secure  the  enactment  of  further 
legislation  extending  the  period  within 
which  the  Secretary  may  t.ct. 
Solicitor's  Opinion,  M-36108  (Nov.  7, 1951) 

An  Indian  band  is  a  legal  entity  and,  as 
such,  it  may  own  all  kinds  of  personal 
property,  including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result  of 
its  negligent  operation  by  a  Govt,  employee 
who  was  using  it,  with  the  consent  of  the 
band,  in  connection  wTith  his  official 
duties. 

Under  the  law  of  California,  the  bailee 
of  an  automobile  is  under  a  duty  to  use 
due  care  for  its  protection,  and  where  the 
bailment  is  for  the  sole  benefit  of  the  bailee, 
the  bailee  is  required  to  exercise  "great 
care  and  extraordinary  diligence"  in  his 
use  of  the  automobile. 

Tort  Claim  by  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951) 

The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress expressly  directs  otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes  find- 
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ings  regarding  the  marital  status  of  the 
deceased  Indian  and  the  legitimacy  of  his 
children,  the  Secretary  is  not  bound  by  the 
provisions  of  State  or  territorial  law  on 
the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent,  an 
Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
another  Indian  woman,  by  whom  he  had 
a  child,  the  evidence  warrants  findings  that 
the  decedent,  by  Indian  custom,  divorced 
the  first  woman  and  married  the  second 
woman.  For  purposes  of  inheritance,  inso- 
far as  restricted  Indian  estates  are  con- 
cerned, an  Indian  child  is  regarded  as  the 
legitimate  issue  of  its  father  and  is  entitled 
to  inherit  from  the  father,  irrespective  of 
whether  a  legally  valid  marital  relation- 
ship existed  between  the  parents. 
Estate  of  Joseph  Carter  (Waw-Pe-Che- 
Quan),  Probate  2359-49,  IA-17  (Dec.  13, 
1951) 

The  provision  in  the  Interior  Department 
Appropriation  Act,  1952,  declaring  that  In- 
dian tribal  funds  shall  not  be  used  for  the 
acquisition  of  lands  or  water  rights  within 
the  States  of  Nevada,  Oregon,  Washington, 
and  Wyoming  is  inapplicable  to  moneys 
in  the  local  treasuries  of  Indian  tribes. 
Availability  of  Tribal  Funds  for  Land  Ac- 
quisition, M-36118  (Mar.  18, 1952) 

Where  a  claim  has  been  approved  by  the 
Department  for  payment  out  of  the  re- 
stricted moneys  of  an  individual  Indian, 
the  claim  is  properly  allowable  against  the 
estate  of  the  Indian  upon  his  death  and  may 
be  paid  out  of  restricted  moneys  accrued 
or  accruing  to  the  credit  of  the  estate. 

Where  the  Department  found  in  1919,  in 
connection  with  the  probate  of  an  Indian 
estate,  that  the  estate  had  a  valid  claim 
against  an  Indian  on  account  of  unjust  en- 
richment, and  the  Indian  not  only  failed 
to  make  any  objection  to  the  finding  but 
agreed  to  make  restitution,  and  the  validi- 
ty of  the  claim  was  subsequently  confirmed 
by  ancillary  departmental  action  taken 
in  1944  during  the  lifetime  of  the  Indian, 
without  any  objection  being  raised  by  him, 
and  the  Indian  later  died  without  restitu- 
tion  in   full   having   been   made,    it   was 
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thereafter  too  late  for  objection  to  be  made 
on  behalf  of  his  estate  against  the  validity 
of  the  claim  for  unjust  enrichment. 

The  regulations  (25  CFR  81.24)  apply- 
ing to  claims  against  Indian  estates  the 
provisions  of  State  laws  on  limitations  of 
actions  applies  only  to  claims  of  non-Indi- 
ans, and  it  has  no  application  where  the 
claimant  is  an  Indian. 

A  claim  against  the  estate  of  an  Indian 
decedent  will  not  be  allowed  when  the 
claimant  fails  to  submit  convincing  evi- 
dence of  the  unpaid  balance  of  his  alleged 
claim. 

Estate  of  Henry  Murdock,  Deceased  Mexi- 
can Kickapoo,  Allottee  No.  122,  Probate 
10941-51,  IA-77  (Apr.  8,  1952) 

A  divorce  by  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the 
parties  to  the  marriage.  An  actual  separa- 
tion plus  an  intention,  on  the  part  of  one  of 
the  parties  at  the  time  of  the  separation  or 
during  the  separation,  that  the  separation 
shall  be  permanent  is  sufficient  to  dissolve 
the  ties  of  either  a  ceremonial  or  an  Indian 
custom  marriage. 

The  filing  of  a  suit  for  divorce  in  a  State 
court  subsequent  to  the  accomplishment  of 
an  Indian-custom  divorce,  and  the  making 
of  separate-maintenance  payments  in  ac- 
cordance with  a  decree  entered  by  the  court 
on  a  cross-petition,  would  not  have  the  legal 
effect  of  setting  aside  the  Indian-custom 
divorce. 

Estate  of  Hugh  {William)  Sloat,  Absentee 
Shawnee  Allottee  No.  446,  Probate  16288- 
5i,IA-74  (Apr.  10,1952) 

Under  the  law  of  Illinois  the  operator  of 
a  motor  vehicle  on  a  through  street  does  not 
have  an  absolute  or  inflexible  right-of-way, 
but  must  exercise  due  care  upon  approach- 
ing an  intersection  which  has  already  been 
entered  by  a  motor  vehicle  coming  from  a 
subordinate  intersecting  street. 

Under  the  law  of  Illinois  the  operator  of 
a  motor  vehicle  approaching  a  through 
street  on  a  subordinate,  stop  street  must 
obey  the  stop  sign  and  exercise  reasonable 
care,  but  he  is  not  required  to  wait  until  all 
vehicles  have  passed  before  he  enters  the 
intersection. 
William  E.  Ashmore,  T-450  (May  2,  1952) 
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Marriages  between  members  of  the  Crow 
Tribe  in  Montana  have  been  governed  by 
the  law  of  Montana  since  1938. 

Members  of  the  Crow  Tribe  in  Montana 
could  not  marry  by  Indian  custom  during 
the  period  1948-1949. 

Estate  of  Irma  Louise  Ridesbear,  Un- 
allotted Crow  Indian,  Probate  No.  l/f735- 
50,  IA-54  (May  12,  1952) 

It  is  not  necessary  for  the  Bureau  of 
Land  Management  to  include  in  a  fire  sup- 
pression contract  with  the  State  of  Oregon 
any  prohibition  against  the  use  by  the  State 
of  Oregon  of  its  convicts  in  performing  the 
work  under  the  contract. 

E.O.  No.  325-A  was  designed  to  comple- 
ment the  act  of  Feb.  23,  1887,  and  its  pur- 
pose was  to  prevent  private  persons  who 
hold  Govt,  contracts  from  employing, 
through  arrangements  made  with  States, 
Territories,  or  municipalities,  the  convicts 
of  these  governmental  entities  for  the  per- 
formance of  work  under  the  Govt,  con- 
tracts. 

Use  by  the  State  of  Oregon  of  its  convicts 
in  the  performance  of  fire  suppression  work 
on  Federal  lands  would  not  constitute  the 
"employment"  of  convict  labor  within  the 
meaning  of  that  term  as  used  in  E.O.  No. 
325-A. 
Convict  Labor,  M-36131  (June  9, 1952) 

Under  the  law  of  California,  it  appears 
that  the  use  by  a  riparian  owner  of  the 
water  of  a  stream  for  swimming  is  a  privi- 
lege shared  with  the  public  and  not  a  prop- 
erty right. 

Where  a  pool  has  been  formed  in  a 
stream  as  a  result  of  the  construction  of  a 
dam,  a  person  who  owns  land  riparian  to 
the  pool,  but  who  has  no  legal  right  to 
require  the  continued  maintenance  of  the 
dam,  cannot  assert  a  property  right  respect- 
ing the  use  of  the  pool  for  swimming. 

The  payment  under  the  Interior  Depart- 
ment Appropriation  Act,  .1953,  of  claims 
arising  out  of  activities  of  the  Bureau  of 
Reclamation  is  discretionary. 
City  of  Redding,  California,  T-440(Ir.) 
(Aug.  8,  1952) 

The  constitutional  immunity  of  the  U.S. 
from  State  taxation  is  not  infringed  by  the 
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exaction  of  a  State  tax  on  a  commodity 
with  which  the  seller  or  dealer  is  charge- 
able but  which  he  may  collect  from  the 
buyer,  notwithstanding  the  economic  bur- 
den of  such  tax  is  ultimately  borne  by  the 
U.S.  as  purchaser. 

Except  as  provided  by  State  statute,  a 
gasoline  dealer  is  not  immunized  from 
payment  of  such  tax  on  gasoline  purchased 
by  the  Federal  Government,  and  the 
amount  thereof  may  be  included  as  part  of 
the  purchase  price. 

State  Taxes  on  Gasoline  Purchased  by  Fed- 
eral Government  (Mar.  3,  1953) 

The  funds  derived  from  sales  of  timber 
on  Indian  reservation  lands  and  deposited 
into  the  U.S.  Treasury  may  not  be  expended 
or  disbursed  without  Congressional  appro- 
priation or  authorization. 

Unless  authorized  by  the  Congress,  the 
Secretary  of  the  Interior  may  not  grant  to 
a  State  full  power  and  authority  to  extend 
to  an  Indian  reservation  the  policies  and 
practices  followed  by  the  State  with  re- 
spect to  the  management,  protection,  and 
conservation  of  the  timber  lands  of  State 
forests. 

Proposed  Agreement  Betiveen  the  Secre- 
tary of  the  Interior  and  the  State  of  Texas 
Re  Administration  of  Timber  Resources 
of  the  Alabama  and  Coushatta  Indians, 
M-36162  (Apr.  2,  1953) 

Sen.  Milliken,  during  the  hearings  on  S. 
1901,  a  bill  to  provide  for  the  jurisdiction 
of  the  U.S.  over  the  submerged  lands  of  the 
Outer  Continental  Shelf,  asked  for  an  opin- 
ion as  to  whether  Federal  or  State  laws 
would  prevail  in  case  of  conflict. 

It  is  well  established  that  Congress  has 
exclusive  power  over  the  public  domain  but 
also  that  that  power  cannot  be  interfered 
with  by  the  States. 

Sec.  30  of  the  Mineral  Leasing  Act  pro- 
vides in  part  for  rules  of  safety  and  welfare 
but  says  any  provisions  or  regulations 
promulgated  thereunder  cannot  be  in  con- 
flict with  laws  of  the  State  in  which  the 
land  is  situated. 

Except  for  the  above  limitation,  any 
regulation  issued  under  the  Mineral  Leas- 
ing   Act    with    respect    to    conservation 
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practices  has  precedence   over  conllicting 
State  laws. 

Conflict  Between  State  and  Federal  Con- 
servation Practices  (June  5,  1953) 

The  provisions  of  the  Blackfeet  Law  and 
Order  Code,  as  adopted  in  1937,  abolished 
marriage  by  Indian  custom  among  mem- 
bers of  the  Tribe  and  subjected  them  to  the 
laws  of  the  State  of  Montana. 

Where  an  Indian  man  and  woman  live 
together  and  hold  themselves  out  publicly 
as  husband  and  wife  for  a  period  of  nearly 
10  years,  the  relationship  becomes  a  valid 
marriage  under  the  laws  of  Montana. 
Estate  of  James  Earrings,  Probate  3521-52, 
IA-104  (June  16,  1953 ) 

The  Govt,  may  be  held  liable  pursuant  to 
the  Federal  Tort  Claims  Act  under  a  State 
law  imposing  absolute  liability. 

Under  the  law  of  the  State  of  Oregon, 
one  who  blasts  is  absolutely  liable  to  a 
landowner  whose  land  is  damaged  from 
rocks  thrown  by  blasting,  or  from  concus- 
sion caused  by  such  operations,  irrespective 
of  distance  and  the  character  of  the  rock 
where  the  blasting  operations  are  carried 
out. 

Leroy  Gienger,  T-549  (Rev.)  (Apr.  20, 
1954) 

Sec.  1  of  the  act  of  Aug.  15,  1953  (67 
Stat.  586;  18  U.S.C.  1161),  does  not  pro- 
hibit an  Indian  tribe  from  conditioning  its 
assent  to  transactions  in  intoxicants  with- 
in areas  of  Indian  country  under  its 
.jurisdiction. 

Criminal  jurisdiction  conferred  upon  a 
State  by  18  U.S.C.  1162  is  exclusive  except 
as  against  the  U.S. 

Permissible  Scope  of  an  Indian  Tribal  Or- 
dinance Authorizing  Transactions  in  Intox- 
icating Beverages  Within  Area  of  Indian 
Country  Subject  to  Jurisdiction  of  Such 
Tribe,  M-36241  (Sept.  22,  1954) 

Repeals  by  implication  are  not  favored, 
and  the  act  of  Aug.  4,  1946,  supra,  was  not 
revealed  by  the  act  of  Aug.  15,  1953  (67 
Stat.  588),  conferring  on  the  State  of  Min- 
nesota civil  and  criminal  jurisdiction  over 
Indian  country  within  the  State  except 
over  the  Red  Lake  Indian  Reservation. 
The  Jurisdiction  of  the  State  of  Minnesota 
to  Enforce  its  Compulsory  School  Attend- 
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ance  Laws  on  the  lied  Lake  Indian  Res- 
ervation Under  the  Act  of  Aug.  4,  1946 
(60  Stat.  962),  M-36231  (Oct.  4, 1954) 

State  laws  relative  to  holdover  under  a 
lease  are  not  applicable  upon  the  expira- 
tion of  concession  agreements  which  em- 
body the  current  standard  concession 
language  since  such  agreements  are  essen- 
tially contracts  by  which  Park  visitors  are 
afforded  accommodations,  facilities,  and 
services. 

Prospective  rights  of  the  parties  to  cer- 
tain concession  contracts  cease  immedi- 
ately upon  expiration  of  the  contracts  by 
limitation  of  time,  except  in  so  far  as  such 
rights  are  expressly  reserved  by  the  con- 
tracts. To  the  extent  that  the  parties  con- 
tinue  performance,  they  are  entitled  to 
recover  the  fair  value  of  their  property  or 
services  upon  a  contract  implied  in  fact. 
Either  party  may  terminate  the  implied 
contract  at  his  pleasure. 

The  20-year  limitation  placed  upon  con- 
cession agreements  by  the  act  of  Aug.  25, 
1916  (39  Stat.  535),  as  amended,  and  by 
the  act  of  Aug.  3,  1894  (28  Stat.  222),  as 
amended,  does  not  prohibit  the  grant  of 
successive  20-year  authorizations  upon  ex- 
piration of  the  preceding  authorization. 
Yellowstone  National  Park,  M-36250  (Nov. 
18,  1954) 

STATE    SELECTIONS 

(See  also,  School  Lands,  Swamplands) 

The  below  filed  a  petition  for  the  exer- 
cise of  supervisory  authority  in  the  matter 
of  certain  lands  on  the  Red  River  near 
Shreveport,  La.,  which  once  were  the  prop- 
erty of  the  U.S.  Government  and  to  which 
petitioners  lay  claim  as  heirs  of  the  alleged 
or  original  settler  and  pre-emptor,  their 
grandfather,  Joshua  Bryan.  Petitioners 
assert  that  the  disposal  made  of  these 
lands  by  the  Government  was  in  deroga* 
tion  of  their  grandfather's  rights  and  they 
therefore  request  that  suits  be  instituted 
to  protect  their  interests. 

The  examination  made  shows  that  all 
the  lands  of  the  Bryan  plantation  had  been 
effectively  alienated  by  the  Government  by 
1860  and  that  none  of  them  was  ever  at 
any  time  subject  to  pre-emption  by  Joshua 
Bryan.   The   latter  fact  explains   at  once 
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why  no  assertion  of  his  settlement  or  a 
claim  to  its  appears  of  record,  why  Bryan 
had  no  papers  to  exhibit  and  why  on  vari- 
ous occasions  his  reliance  should  have  been 
upon  possessory  rights  in  what  perhaps 
were  commonly  but  erroneously  regarded 
as  public  lands.  The  Indian  title,  the  lack 
of  surveys,  the  temporary  and  restrictive 
character  of  the  pre-emption  acts,  the  ex- 
emptions of  the  treaty  gift  to  Edwards,  of 
the  State  selections  for  seminaries  and 
schools  and  of  the  railroad  grant,  the  un- 
toward combination  of  all  these  could  not 
fail  to  make  defeat  of  Bryan's  settlement 
complete.  The  pioneers  of  Joshua  Bryan's 
day  were  well  aware  that  danger  and  dis- 
appointment would  often  affect  their 
adventure. 

Petition  denied  and  Departmental  deci- 
sion affirmed. 

Fffie  Bryan  Bagley  and  Maud  Bryan  Ford, 
"F",  1715517,  A-21497  (May  20,  1943) 

State  selection  held  for  cancellation.  Ap- 
peal from  the  General  Land  Office. 
State  of  Utah,  Salt  Lake  City  062845  "F", 
A-23753  (Nov.  10,  1944) 

State  indemnity  selection  held  for  rejec- 
tion. Appeal  from  the  General  Land  Office. 
State  of  Utah,  Salt  Lake  City  063540,  J,l, 
!t2  "F",  A-23953  (Oct.  11,  1945) 

A  selection  by  the  State  of  Utah  under 
the  Miners'  Hospital  Act  of  land  contain- 
ing a  number  of  watering  places  essential 
to  the  orderly  administration  of  the  Fed- 
eral range  may  be  rejected  as  not  being  in 
the  public  interest. 

State  of  Utah,  Salt  Lake  City  062920  "F", 
A-24264  (June  12, 194G) 

Decision  in  State  of  Louisiana  holding 
that  a  swampland  selection  filed  by  the 
State  of  Louisiana  was  correctly  rejected 
where  the  State's  selection  was  based  on 
an  effort  to  impeach  two  prior  surveys  by 
the  Department  as  fradulent  surveys.  The 
decision  held  that  insufficient  evidence  was 
sliown  to  warrant  treating  the  surveys  as 
fraudulent. 

State  of  Louisiana,  BLM  11778   "E",  A- 
24618  (Feb.  18,  1948) 

A  selection  of  land  by  the  State  of  Utah 
under  the  act  of  Feb.  20,   1929    (45   Stat 
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1252)  (miners  hospital  grant)  is  properly 
rejected  where  the  lands  have  been  classi- 
fied, under  sec.  7  of  the  Taylor  Grazing 
Act,  as  not  suitable  for  disposal  under 
a  land  grant  statute. 

State  of  Utah,  Salt  Lake  City  064698  "LD", 
A-25543  (Nov.  19,  1948) 

An  appeal  from  a  decision  denying  a 
State's  application  for  indemnity  selection 
should  be  dismissed  where  it  appears  that 
only  the  party  for  whose  benefit  the  State 
was  presumably  acting  took  the  appeal 
and  even  she  no  longer  seeks  relief  by  way 
of  an  indemnity  selection  by  the  State. 
State  of  California,  Sacramento  (>.',:.;.;.; 
"F",  A-25127  (Dec.  14,  1948) 

Protest  against  State  selection  dis- 
missed. 

The  use  of  public  land  under  a  grazing 
permit  does  not  bar  the  disposition  of  that 
land  to  a  State  under  a  State  selection. 
State  of  Utah,  Salt  Lake  City  063800  "F", 
A-23981  (Feb.  24,  1949) 

A  State  may  select  indemnity  school  land 
within  a  grazing  district,  but  the  approval 
or  disapproval  of  such  selection  rests  in 
the  discretion  of  the  Secretary  of  the  In- 
terior. 

Where  land  selected  as  indemnity  school 
land  is  included  in  a  grazing  district  an. I 
its  disposal  to  the  State  would  be  seriously 
detrimental  to  the  operations  of  the  graz- 
ing district,  the  selection  will  lie  disap- 
proved. 

State   of   Utah,   Salt    Lake   065460  l  2  •-'. 
A-25636    (Mar.   10,   1949) 

The  rejection  of  a  selection  by  the  State 
of  Louisiana  under  the  Swampland  A.cts 
was  proper  where  the  official  field  notes 
and  plat  of  survey  showed  that  the  greater 
portion  of  the  section  selected  was  net 
swamp  and  overflowed  hinds. 
State  of  Louisiana,  Swampland  Selection 
List,  BLM  0125.;s.  A   25166  I  .Inn.-  L".».  1!"!'  | 

A    Slate    may    make   a    lieu    selection   of 
public    land    which    was     withdrawn    by 
E.O.   No.  6910  only  if  the   land    is   cli 
fied  by  the  Secretary  of  the  Enterior,  in  his 
discretion,  as  available  for  such  selection. 

In  exercising  his  discretion  with   res] 
lo  the  classification  of  land  ;i-  available 
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for  a  lieu  selection  by  a  State,  the  Secre- 
tary should  primarily  consider  whether 
there  is  any  Federal  interest  to  be  served 
by  continuing  the  withdrawal  as  to  the 
land  and  retaining  it  in  Govt,  ownership. 
State  of  California,  Los  Angeles  065381, 
A-25744  (Jan.  18,  1950) 

A  State  cannot  select  land  under  the 
Morrill  Act  if  the  land  applied  for  has 
been  withdrawn  by  the  general  with- 
drawal order  of  Nov.  26,  1934,  unless  the 
Secretary  of  the  Interior,  in  his  discretion, 
classifies  the  land  as  available  for  such 
selection. 

Nonmineral  land  withdrawn  by  the  gen- 
eral withdrawal  order  of  Nov.  26,  1934, 
and  applied  for  by  a  State  under  the 
Morrill  Act  should  be  made  available  for 
such  selection  in  the  absence  of  some  Fed- 
eral interest  which  requires  the  rejection 
of  the  proposal. 

The  land  applied  for  by  a  State  under 
the  Morrill  Act  may  be  suitable  for  disposi- 
tion to  private  persons  under  the  Small 
Tract  Act  is  not,  standing  alone,  a  suffi- 
cient reason  for  refusing  to  classify  the 
land  as  proper  for  selection  by  the  State. 
State  of  Nevada,  Carson  City  023817,  A- 
25832  (May  12, 1950) 

A  protest  against  the  allowance  of  a 
State's  selection  of  land  included  in  the 
protestant's  grazing  allotment  will  be  dis- 
missed where  the  selected  land  is  sur- 
rounded on  three  sides  by  privately  owned 
land,  none  of  which  belongs  to  the  protes- 
tant  and  there  is  no  evidence  that  the 
protestant's  grazing  operations  will  be  in- 
terfered with  substantially  by  the  allow- 
ance of  the  selection. 

State  of  Utah,  Levi  A.  Neilson,  A-25885 
(Aug.  4,  1950) 

The  filing  of  an  application  by  a  State 
for  an  indemnity  selection  does  not  operate 
to  segregate  the  land  prior  to  a  classifica- 
tion of  the  land  as  suitable  for  such 
selection. 

Where  the  application  for  a  State  for  the 
selection  of  certain  land  is  pending  before 
the  Bur.  of  Land  Management,  an  appeal 
to  the  Secretary  from  a  decision  by  the 
Bureau  rejecting  a  subsequently  filed  ap- 
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plication  for  the  public  sale  of  the  same 
land  will  be  remanded  to  the  Bureau  for 
reconsideration  at  the  time  when  a  decision 
is  made  concerning  the  State's  application. 
Joseph  Baiocchi,  Sacramento  040823,  A- 
25948  (Dec.  7, 1950) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  indemnity 
selection,  the  primary  factor,  but  not  the 
only  factor,  is  whether  any  Federal  inter- 
est makes  a  negative  determination  advis- 
able. The  effect  of  the  allowance  of  the 
selection  upon  the  pattern  of  land  use  in 
the  area  and  upon  the  use  of  adjoining 
land  by  the  owners  of  such  lands  may  also 
be  considered. 

A  State  application  to  have  the  land 
classified  as  proper  for  State  indemnity 
selection  should  not  be  rejected  merely 
because  of  a  vague  assertion  that  the  al- 
lowance of  the  application  would  interfere 
in  some  manner  with  the  rights  of  the 
owners  of  some  land  adjoining  the  tract 
and  would  deprive  such  owners  of  the  op- 
portunity of  having  the  tract  offered  for 
public  sale. 

State   of   California,   Sacramento   0^0096, 
A-26141  (Apr.  20,1951) 

The  fact  that  the  field  notes  of  a  survey 
of  a  tract  of  land  made  a  number  of  years 
prior  to  the  swampland  grant  do  not  men- 
tion any  swampy  conditions  is  of  little 
weight  in  determining  whether  the  land 
was  actually  swampy  as  of  the  time  of  the 
swampland  grant. 

In  order  to  have  passed  to  a  State  under 
the  swampland  grant,  the  greater  part  of 
a  tract  must  have  been  wet  and  unfit  for 
cultivation  as  of  the  time  of  the  grant. 

The  fact  that  the  field  notes  of  a  survey 
of  a  tract  of  land  made  some  31  years  after 
the  swampland  grant  show  that  the  tract 
was  approximately  50%  swampland  at  the 
time  of  the  survey  is  insufficient  to  estab- 
lish the  right  of  the  State  to  the  tract  under 
the  swampland  grant. 

Where  the  records  of  the  Department  are 
inconclusive  as  to  whether  a  tract  of  land 
was  of  such  a  character  as  to  pass  to  a 
State  under  the  swampland  grant,  the 
State,  in  selecting  the  tract,  has  the  burden 
of  showing  by  other  satisfactory  evidence 
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the  character  of  the  land  at  the  time  of 

the  swampland  grant. 

State  of  Louisiana,  BLM  022935,  A-26470 

(Nov.  19,  1952) 

Where  no  Federal  interest  requires  the 
retention  of  land  in  Federal  ownership,  the 
classification  of  land  as  proper  for  selec- 
tion by  States  under  the  internal  improve- 
ment grant  is  preferred  over  the  classifica- 
tion of  land  for  small  tract  purposes. 

Classification  of  land  as  proper  for  selec- 
tion by  a  State  under  a  land  grant  should 
not  be  refused  merely  because  the  land  is 
suitable  for  classification  under  the  Small 
Tract  Act. 

State  of  Nevada,  Nevada  06961,  A-26745 
(May  20,  1953) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appli- 
cant did  not  file  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice  a 
certificate  showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  in- 
ternal improvement  as  suitable  for  dispo- 
sition as  a  State  selection  and  is  later 
classified  as  suitable  for  disposition  as 
small  tracts,  the  preference  right  given  the 
State  by  sec.  7  of  the  Taylor  Grazing  Act- 
prevails  over  the  preference  given  by  the 
Veterans'  Preference  Act  to  veterans  who 
file  small  tract  applications  after  the 
State's  application  and  after  the  small 
tract  classification. 

Arthur  L.  Wingard,  et  ah,  State  of  Nevada, 
Nevada  014190,  015154,  et  ah,  A-26977 
(June  3, 1954) 

The  Secretary  of  the  Interior  is  not 
under  a  mandatory  duty  to  grant  a  State 
indemnity  selection  of  land  withdrawn  by 
E.O.  No.  6910  of  Nov.  26,  1934;  but  such 
land  must  first  be  classified  as  suitable  for 
disposition  by  State  selection,  and  then,  in 
the  discretion  of  the  Secretary,  may  be  so 
disposed  of. 

When  a  State  seeks  to  obtain  a  tract  of 
public  land  as  an  indemnity  school  land 
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selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for 
public  sale  as  an  isolated  tract,  preference 
will  ordinarily  be  given  to  the  State's 
selection. 

The  Secretary  of  the  Interior  has  au- 
thority to  insert  a  reservation  to  the  U.S. 
and  the  public  of  a  right-of-way  for  a  road 
in  a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included 
in  the  general  withdrawal  of  E.O.  No.  6910. 

Where  the  only  purpose  served  by  a 
ten-acre  isolated  tract  of  public  land- 
access  to  a  National  Forest— and  the  ap- 
parent principal  object  of  an  adverse  ap- 
plication— access  to  the  applicant's  land- 
can  both  be  accomplished  by  a  reservation 
in  the  patent  of  a  right-of-way  to  the  U.S. 
and  to  the  public,  it  is  proper  to  dispose  of 
the  tract  by  State  school  indemnity  selec- 
tion, subject  to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the 
use  of  any  private  party  and  where  the 
Geological  Survey  has  reported  the  tract 
as  without  mineral  value,  the  Department 
of  the  Interior  prima  facie  has  authority 
to  dispose  of  the  tract  by  State  school  in- 
demnity selection.  When  an  applicant  for 
the  public  sale  of  the  same  land  as  an  iso- 
lated tract  protests  this  disposition  on  the 
ground  of  conflict  with  an  unpatented 
mining  claim,  located  subsequently  to  the 
classification  of  the  tract  as  suitable  for 
State  selection,  such  claimant  has  the 
burden  of  proving  that  her  claim  is  valid 
and  subsisting.  Thirty  days  after  notice 
will  be  allowed  for  the  claimant  to  initiate 
a  contest  against  the  State  selection.  If 
she  fails  to  do  so,  or  loses  the  contest,  the 
State  selection  may  be  approved. 
Augusta  G.  Stanley,  State  of  California. 
Los  Angeles  090695,  092489,  A-20!).v.i 
(Nov.  15,1954) 

The  holder  of  a  Louisiana  internal  im- 
provement land  warrant  has  no  stand  in- 
to appeal  from  a  decision  rejecting  that 
State's  petition  for  reinstatement  of  a 
former  selection  under  the  act  of  Sept.  4. 
1841. 
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An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bur.  of  Land  Management  will  be  dis- 
missed where  notice  of  appeal  is  not  filed 
within  30  clays  from  service  upon  the  ap- 
pellant of  the  decision  from  which  appeal 
is  taken. 

Where  the  Department,  once  104  years 
ago,  and  again  56  years  ago,  refused  to  ap- 
prove a  State  internal  improvement  land 
selection,  and  the  State  acquiesced  in  the 
rejection  for  at  least  55  years,  during 
which  time  it  sought  to  obtain  the  same 
land  under  a  new  selection,  consideration 
will  not  be  given  to  retroactive  reinstate- 
ment of  the  original  selection,  to  the 
prejudice  of  the  holder  of  a  bona  fide  public 
land  oil  lease  embracing  the  selected  land, 
issued  on  Jan.  1,  1953. 

State   of  Louisiana,   et   al.,   BLM   033825, 
031533,  A-26980  (Dec.  29,  1954) 

STATE  TAXES 

1.  Liability  of  the  United  States  for 
payment  of  Kansas  State  taxes  on  lands 
acquired  as  a  site  for  the  Otis  Helium 
Plant. 

2.  Liability  of  United  States  employees 
residing  on  the  plant  site  for  payment  of 
State  personal  property  taxes. 

3.  Right  of  such  employees  to  vote  in  the 
State  of  Kansas. 

Solicitor's  Opinion,  M-33569  (Mar.  7, 1944) 

Questions  concerning  Bedloe's  Island, 
New  York  Jurisdiction  Over— Taxes,  Obli- 
gations, Citizenship. 

Letter  to  C.  A.  DiverUss,  Woodland  School 
sgd.  T olson,  NPS  (Apr.  2,  1945) 

Authority  to  transfer  land  under  sec.  5 
of  the  Indian  Reorganization  Act. 

Authority  to  acquire  title  in  trust  for  an 
Indian  tribe  and  to  issue  to  the  original 
Indian  owner  an  assignment  conveying  ex- 
clusive rights  of  use  and  occupancy. 
Solicitor's  Opinion,  M-34111  (June  16, 
1945) 

State    taxation    of    Federal    employees 
residing  in  Yellowstone  National  Park. 
Memorandum,  (Aug.  10,  1945) 
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Memo  of  Jan.  29,  1946  enclosing  copy  of 
Supt.  Leavitt's  memo  of  Jan.  23,  1946.  Re 
request  of  Tax  Assessor  of  Klamath 
County,  Oregon,  for  assistance  in  evaluat- 
ing the  Federally  owned  property  within 
Crater  Lake  National  Park. 

There  appears  to  be  no  way  in  which 
we  could  furnish  any  valuation  data  offi- 
cially which  could  be  used  by  him  in  con- 
nection with  his  statutory  duties. 
Memorandum  (Feb.  20,  1946) 

Liability  of  Oregon  Caves  Resort,  Inc., 
for  payment  of  certain  taxes  assessed  by 
Josephine  County,  Oregon. 

The  corporation  should  take  whatever 
steps  may  be  considered  necessary  to  ab- 
solve itself  from  payment  of  the  taxes  as- 
sessed by  the  county  against  the  buildings. 
Memorandum  (Mar.  22,  1946) 

Since  the  Organic  Act  of  Puerto  Rico 
vests  all  local  legislative  powers  in  the 
Legislature  of  Puerto  Rico,  subject  to  the 
approval  of  the  Governor  of  Puerto  Rico 
and  the  President  of  the  U.S.,  objections 
to  the  provisions  of  proposed  legislation 
appropriately  should  be  addressed  to  the 
Governor. 

Legislature   of   Puerto  Rico   affecting  in- 
heritance taxes,  PRS  1631  (Apr.  15,  1946) 

Are  establishments  operated  on  private 
lands  within  Glacier  Park  required  to 
secure  State  licenses  to  operate  cocktail 
lounge  or  retail  liquor  store? 

The  Secretary  has  authority  to  regulate 
sale  of  liquor  on  private  lands  within  a 
national  park  (M-28150) . 

The  State  tax  on  liquor  is  in  aid  of  po- 
lice power  and  not  merely  regulatory,  so 
that  it  is  applicable  to  those  selling  liquor 
in  the  Park. 

Sellers  of  liquor  within  the  Park  do  not 
have  to  purchase  their  stock  from  State 
liquor  stores  as  they  are  not  "licensees." 
Sale  of  Liquor  in  Glacier  National  Park 
(July  24,  1946) 

The  U.S.  Govt,  cannot  be  taxed  by  a 
State  or  local  government.  However,  a 
claim  for  the  privilege  of  using  a  service 
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made  available  by  the  State  or  local  gov- 
ernment payment  therefor  may  be  made 
from   the  appropriation  for  the  activity 
benefited. 

It  would  appear  from  the  ordinance 
covering  the  use  and  payment  for  sewer- 
age service  that  the  Govt,  is  obligated  to 
pay  for  the  services,  but  not  until  the 
ordinance  becomes  effective. 
Sewerage  Charge — City  of  Morgantoivn, 
W.  Va.  (Mar.  2, 1950) 

Where  the  legal  title  to  land  is  vested 
in  the  U.S.,  a  State  can  tax  such  land  if 
the  equitable  title  has  passed  from  the 
U.S.  to  a  person  who  is  subject  to  State 
taxation. 

The  equitable  title  to  public  land  covered 
by  an  entry  passes  from  the  U.S.  to  the 
entryman  when,  and  only  when,  the  latter 
has  complied  with  all  the  requirements  of 
law  for  obtaining  the  legal  title  and  only 
the  issuance  of  the  patent  remains  to  be 
accomplished. 

Where  a  cash  entryman  has  made  a  mis- 
taken entry,  equitable  title  to  the  land  that 
he  intended  to  enter  remains  in  the  U.S. 
at  least  until  he  has  complied  with  all  the 
requirements  of  the  law  dealing  with  the 
correction  of  entries. 

So  long  as  the  U.S.  retains  the  equitable 
and  legal  title  to  land,  it  is  not  subject  to 
State  taxation,  and  a  tax  deed  granted  by 
a  State  is  void. 

The  grantee  under  a  void  State  tax  deed 
is  not  a  "transferee"  of  an  entryman  within 
the  meaning  of  a  statute  providing  for  the 
correction  of  mistaken  entries  at  the  re- 
quest of  the  entryman  or  his  transferee. 
James  M.  Hammett,  GLO  06292,  A-26312 
(Apr.  22,  1952) 

The  constitutional  immunity  of  the  U.S. 
from  State  taxation  is  not  infringed  by  the 
exaction  of  a  State  tax  on  a  commodity 
with  which  the  seller  or  dealer  is  charge- 
able but  which  he  may  collect  from  the 
buyer,  notwithstanding  the  economic 
burden  of  such  tax  is  ultimately  borne  by 
the  U.S.,  as  purchaser. 
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Except  as  provided  by  State  statute,  a 
gasoline  dealer  is  not  immunized  from 
payment  of  such  tax  on  gasoline  purchased 
by  the  Federal  Government,  and  the 
amount  thereof  may  be  included  as  part 
of  the  purchase  price. 
State  Taxes  on  Gasoline  Purchased  by  Fed- 
eral Government  (Mar.  3,  1953) 

On  the  Blackfeet  Indian  Reservation, 
the  Secretary  of  the  Interior,  consistently 
with  the  requirements  of  the  act  of  May 
29,  1924  (25  U.S.C.  398),  may  arrange  for 
tribal  oil  and  gas  lessees  to  pay  the  net 
proceeds  tax  levied  by  the  State  of 
Montana  against  oil  and  gas  royalty  in- 
terests (sec.  84-5409,  Rev.  Codes  of  Mont. 
1947,  Ann.),  to  deduct  the  amount  thus 
paid  when  remitting  royalty  payments  to 
the  tribe,  and  to  support  the  reduction 
with  properly  supported  tax  bills. 
State  Taxation  of  Tribal  Royalty  Interests 
in  Oil  and  Gas  Leases  on  Blaclcfeet  Indian 
Reservation,  M-38246  (Oct.  29,  1954) 

STATUTOKY  CONSTRUCTION 

GENERALLY 
Appeal  from  the  decision  of  the  oil  and 
gas  supervisor,  Casper,  Wyoming,  denying 
relief  from  the  drilling,  producing,  and 
rental  requirements  of  the  lease.  Affirmed. 
LaJcota  Oil  and  Gas  Co.  GS-4-0&G  Lease 
Cheyenne  036172(a),  North  Casper  Creek 
Field,  Natrona  County,  Wyoming  (Jan  °0 
1945) 

Authority    of    Governor    of    Alaska    to 
Grant  Reprieves  and  Pardons. 
Solicitor's  Opinion,  M-33940  (Jan.  24, 1945) 

Limitation  on  or  extent  to  which  lands 
outside  the  limits  of  the  O  and  C  grant 
may  be  included  on  forest  units. 
Memorandum  175 Jf 866  "L"  (Mar.  29,  1945) 

Power  of  Indian  Tribe  to  Delegate  U 
lative  Authority  to  a  Subordinate  Agency 
of  the  Tribe. 
Memorandum  (May  11,  1945) 

Applicability  of  fche  Lindbergh  Kidnap 
Law  to  the  Confinement  of  Osage  [ndians 
under  Guardianship  in  Hospitals  Outside 


269-098—74- 


-83 


1186 

STATUTORY  CONSTRUCTION— Continued 

GENERALLY— Continued 
the  State  of  Oklahoma  hy  Order  of  the 
Guardianship  Court. 
Memorandum  (May  29, 1945) 

Duty  of  Secretary  of  the  Interior  to 
Issue  Certificates  of  Competency  to  En- 
rolled Members  of  the  Osage  Tribe  of 
Indians  of  Less  Than  One-half  Osage  In- 
dian Blood. 
Memorandum  (Aug.  1, 1945) 

Authority  to  condemn  lands  at  Acadia 
National  Park  in  the  event  of  a  contribu- 
tion for  that  purpose  heing  made  by  a 
private  individual. 
Memorandum  (Nov.  20, 1945) 

Final  proof  held  for  rejection.  Appeal 
from  the  General  Land  Office. 
Willard    C.    Richards,    Salt    Lake    City 
062426  "C",  A-24075  (Feb.  4,  1946) 

Independence  of  the  Philippines. 
Memorandum  (Mar.  1,  1946) 

Enactment  of  proposed  legislation  to  re- 
vise boundaries  of  Joshua  Tree  National 
Monument. 

It  appears  that  some  of  the  lands  pro- 
posed for  retention  in  the  Monument  are 
still  unsurveyed  and  there  is  uncertainty 
as  to  correctness  of  some  of  the  maps  on 
which  revised  "boundaries  of  the  Monu- 
ment are  described  *  *  *  status  of  some 
public  lands  fall  within  general  purview 
of  GLO  *  *  *  views  requested. 
Memorandum  (Mar.  11,  1946) 

A  statutory  requirement  for  payment  of 
"a  reasonable  percentage  ...  of  the  total 
value  of  minerals  thereafter  produced  from 
such  property"  does  not  permit  of  cutting 
off  the  payments  when  any  predetermined 
amount  has  been  paid. 
Memorandum  (Sept.  11, 1946) 

Question  whether  Board  on  Geographical 
Names  is  dependent  upon  its  own  legisla- 
tive authority  or  whether  it  may  be  con- 
sidered as  a  "constituent  unit"  of  Office  of 
the  Secretary. 
Solicitor's  Opinion,  M-34701  (Oct.  2,  1946) 
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Reinstatement  of  obligation  to  submit 
monthly  reports  under  Connally  Act. 

The  Federal  Petroleum  Board  is  autho- 
rized by  30  CFR  403.9  to  require  petroleum 
handlers  who  have  been  relieved  of  the  ne- 
cessity for  submitting  monthly  reports  to 
resume  such  reports,  without  the  approval 
of  the  President. 

Solicitor's    Opinion,    M-34737     (Nov.    22, 
1946) 

The  act  of  May  27,  1902,  provides  for 
allotment  to  be  made  to  the  Uintah  Indians 
with  their  consent  and  a  restoration,  with 
like  consent,  of  the  unallotted  lands  to  the 
public  domain.   The  act  of  Mar.  3,   1905, 
provides  that  the  President  is  authorized  to 
set  apart  and  reserve  as  an  addition  to  the 
Uintah  Forest  Reserve,  subject  to  the  laws, 
rules,  and  regulations  governing  forest  res- 
ervations such  portions  of  the  land  within 
the  Uintah  Indian  Reservation  as  he  con- 
siders necessary.  The  act  further  provides 
that  proceeds  from  any  timber  on  such  ad- 
ditions to  the  forest  which  may  be  safely 
sold  prior  to  June  30,  1920,  shall  be  paid 
to  the  Indians  in  accordance  with  the  pro- 
visions of  the  act  opening  the  reservations. 
There  is  no  bar  to  the  issuance  of  coal 
mining  leases  within  the  area  in  question 
subject  to  all  of  the  applicable  provisions 
of  the  Mineral  Leasing  Act  of  Feb.  25, 1920. 
Authority  to  Lease  Minerals  in  Lands  In- 
cluded in  Uintah  National  Forest    (Feb. 
27,  1947) 

A  statutory  provision  does  not  apply  ret- 
roactively to  transactions  which  have  al- 
ready been  consummated  unless  there  is  a  || 
clear  indication  on  the  part  of  the  legisla- 
ture to  apply  the  provision  to  past  transac- 
tions. 

Transfer  of  Property  from  one  Bureau  to 
Another  Bureau  Without  Exchange  of 
Funds,  M-35035  (Apr.  6, 1948) 

The  effectiveness  of  a   trading  license  | 
issued  by  the  Commissioner  of  Indian  Af- 
fairs is  not  dependent  upon  the  consent  of 
the  Tribal  Council. 

The  Commissioner  of  Indian  Affairs  has 
the  discretionary  power  to  specify  the  sales 
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prices  at  which  traders  shall  sell  goods  to 
the  Indians. 

Regulation  of  Traders  on  the  Navajo  In- 
dian Reservation,  M-35040  (May  20, 
1948) 

Labor  Standards — Concession  Employees. 

Report  of  Hearing  Committee  in  the 
matter  of  Proposed  Rules  and  Regulations 
governing  the  above. 

History  of  regulations  reviewed. 

Concessioners,  labor  interests,  and  Fed- 
eral and  State  labor  officials  were  heard 
and  their  views  were  incorporated  in  this 
report. 

On  the  basis  of  the  foregoing  it  is  rec- 
ommended that  certain  minimum  require- 
ments concerning  child  labor  and  minimum 
wage,  maximum  hours  should  be  part  of 
the  regulations,  and  that  the  concession- 
ers be  required  to  adhere  to  the  State  labor 
laws  in  the  State  in  which  they  are  sit- 
uated. Report  sgd.  Beyer,  Chrmn.,  Bennett 
and  Edelstein  (July  8,  1948) 

P.L.  264,  SOth  Congress,  authorizes 
charges  for  copies  of  official  records  based 
only  upon  the  actual  and  direct  cost  of 
the  labor  and  materials  used  in  making  the 
copies. 

A  charge  for  a  copy  of  an  official  record 
may  not  include  any  incidental  operating 
costs  of  a  bureau,  such  as  the  cost  of  pre- 
liminary research  incident  to  the  furnish- 
ing of  the  copy. 

Charges  for  Copies  of  Records,  M-35057 
(July  8, 1948) 

Recommendations  of  hearing  committee 
concerning  the  overtime  provisions  of  the 
regulations  governing  labor  standards  ap- 
plicable to  employees  of  National  Park 
Service  concessioners.  Report  of  hearing 
attached. 

The  committee  is  convinced  that  time 
and  a  half  should  be  paid  for  work  over  40 
hours  a  week.  However,  the  transition 
should  be  made  by  staggering  the  change 
thusly : 

The  provision  for  payment  of  overtime 
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of  one  and  a  quarter  beyond  48  hours 
should  continue  in  effect  until  Dec.  .31, 
1949.  From  Jan.  1,  1950,  to  Dec.  31,  1951, 
overtime  of  one  and  a  half  beyond  44  hours 
should  be  paid. 

After  Jan.  1,  1952,  overtime  of  one  and  a 
half  beyond  40  hours  should  be  paid. 
Memorandum  (Dec.  27, 1948). 

In  the  Territory  of  Alaska,  the  Federal 
Government  has  title  to  and  control  over 
the  tidelands,  the  lands  beneath  navigable 
inland  waters,  and  lands  of  the  continental 
shelf  beneath  those  portions  of  the  open 
sea  which  constitute  territorial  waters.  The 
Congress  has  not  delegated  its  power  over 
such  lands  to  the  Territorial  government 
of  Alaska. 

As  seaweed  growing  upon  lands  of  the 
U.S.  in  the  Territory  of  Alaska  is  the  prop- 
erty of  the  U.S.,  it  can  be  disposed  of  only 
pursuant  to  an  authorization  from  the  Con- 
gress, and  no  statutory  provision  for  its 
disposal  has  been  enacted. 
Use  of  Seaweed  in  Southeastern  Alaska, 
M-36006  (June  30,  1949) 

The  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of 
the  Crow  Indian  Reservation  in  Montana, 
may  not  be  acquired  by  the  Secretary  of  the 
Interior  from  the  Crow  Tribe  under  exist- 
ing legislation. 

Acquisition  of  the  site  is  not  authorized 
by  the  Flood  Control  Act  of  Dec.  22,  1944, 
as  amended  by  sec.  18  of  the  Flood  Control 
Act  of  July  24, 1946. 

The  provision  in  House  Doc.  475,  relat- 
ing to  the  acquisition  of  title  to  reservoir 
sites  constituting  a  part  of  Indian  tribal 
lands,  is  applicable  only  to  projects  in  the 
Missouri  River  Basin  to  be  undertaken  by 
the  Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  Mar. 
28, 1949,  is  adhered  to. 
Acquisition  of  Yellowtail  Reservoir  and 
Dam  Site,  M-36015  (Oct.  7, 1949) 

Provisions  for  arbitration  in  United 
States  Government  contracts  in  absence  of 
statutory  authority  therefor. 
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There  is  no  general  authority  to  create 
boards  of  arbitration  to  determine  rights 
of  the  U.S.  in  the  absence  of  statutory 
authority. 

The  Comptroller  General  has  ruled  that 
a  board  of  arbitrators  could  be  used  to  de- 
termine fair  value  of  facilities  to  be  sold. 

Decisions  of  certifying  officers  are  bind- 
ing on  the  U.S.  and  the  other  contracting 
parties.  In  view  of  that,  it  has  been  argued 
that  a  board  of  arbitration  should  be  al- 
lowed to  make  similar  determinations. 
Memorandum  (Nov.  15, 1949) 

The  Bureau  of  Land  Management  has  a 
limited  jurisdiction  over  public  lands  in 
national  forests  under  16  U.S.C.  472,  in- 
cluding responsibility  for  surveys  and  re- 
surveys  thereof.  The  Bureau  may  properly 
expend  its  appropriated  funds  for  survey- 
ing such  public  lands  without  requiring 
reimbursement  from  the  Forest  Service, 
notwithstanding  certain  restrictive  lan- 
guage in  the  1950  appropriation  act  and 
comparable  language  in  the  pending  1951 
appropriation  bill.  The  Bureau  may  accept 
funds  transferred  to  it  from  the  Forest 
Service  appropriation  to  pay  for  such  sur- 
veying work  desired  by  the  Forest  Service 
which  would  not  otherwise  be  done  because 
of  the  inadequacy  of  the  Bureau's  funds  for 
this  purpose. 

Authority  for  Surveying  Public  Lands  in 
National  Forests  Without  Reimbursement 
(June  28,  1950) 

The  Executive  branch  cannot  utilize 
Government-owned  land  for  any  purpose 
that  would  be  inconsistent  with  an  act  of 
Congress. 

A  withdrawal  of  public  land  for  a  par- 
ticular purpose  does  not  terminate  merely 
because  the  land  is  no  longer  being  used 
for  such  purpose. 

As  the  land  included  in  the  Fort  Spokane 
Military  Reservation  has  been  set  aside  by 
act  of  Congress  for  Indian  hospital  pur- 
poses, such  land  cannot  be  withdrawn  by 
Executive  action  for  recreational  purposes 
and  included  in  the  Coulee  Dam  National 
Recreational    Area,    notwithstanding    the 
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fact  that  the  land  is  no  longer  actually 
being  used  for  hospital  purposes. 
Fort   Spokane   Military   Reservation,    M- 
36078  (May  16, 1951) 

Appeal  in  the  matter  of  the  approval  of 
a  lead  and  zinc  mining  sublease  from 
Kansas  Exploration,  Inc.,  to  Dewey  S. 
Sims. 

In  affirming  the  decision  of  the  Acting 
Commissioner  of  Indian  Affairs  approving 
a  sublease  of  a  lead  and  zinc  mining  lease 
covering  allotted  Quapaw  Indian  lands,  the 
Department  held  that  the  proviso  to  sec. 
2  of  the  act  of  July  27,  1939  (53  Stat. 
1127),  which  provides  that  no  lease  or  as- 
signment of  restricted  Quapaw  lands  shall 
be  made  over  the  written  protest  of  adult 
Indians  owning  a  majority  interest  in  such 
lands,  does  not  apply  to  a  sublease  of  such 
lands. 

Jean  Ann  Hoffman  Jackson,  et  al.,  IA-43 
(June  14,  1951) 

A  statute  which  provides  for  the  creation 
of  a  forest  reserve  on  an  Indian  reserva- 
tion and  authorizes  the  manufacture  and 
sale  of  timber  within  the  reserve  at  a 
tribal  sawmill,  with  a  provision  for  the  use 
of  the  net  proceeds  for  expenses  in  con- 
nection with  the  operation,  cannot  prop- 
erly be  construed  to  authorize  the  use  of 
any  part  of  the  net  proceeds  for  the  pur- 
pose of  meeting  supervisory  and  scaling 
costs  incurred  in  connection  with  a  sale  of 
reservation  timber,  none  of  which  is  located 
within  the  forest  reserve  and  none  of 
which  is  to  be  manufactured  at  the  tribal 
sawmill. 

Under  a  provision  in  an  annual  appro- 
priation act  which  states,  without  limita- 
tion or  exception,  that  tribal  funds  may  be 
advanced  to  Indian  tribes  for  "such  pur- 
poses as  may  be  designated  by  the  govern- 
ing body  of  the  particular  tribe  involved 
and  approved  by  the  Secretary,"  it  is 
legally  permissible  for  the  tribe,  with  the 
concurrence  of  the  Secretary  of  the  In- 
terior, to  use  the  net  proceeds  from  the 
operation  of  a  tribal  sawmill  for  the  pur- 
pose of  meeting  supervisory  and  scaling 


STATUTORY  CONSTRUCTION— Continued 
GENERALLY— Continued 

costs  incurred  in  the  sale  of  reservation 

timber. 

Proposed  Sale  of  Timber  from  Little  Pine 

Island,  M-36092  (July  31,  1951) 

A  provision  of  law  originally  contained 
in  an  annual  appropriation  act  but  now  ap- 
pearing in  the  current  edition  of  the  U.S. 
Code  or  in  the  current  supplement  to  the 
Code  must  be  regarded  as  permanent, 
rather  than  temporary,  legislation  in  the 
absence  or  language  indicating  that  Con- 
gress intended  for  it  to  be  effective  only  for 
a  limited  period. 

The  provision  in  the  General  Appropria- 
tion Act,  1951,  authorizing  the  transfer, 
without  reimbursement,  or  transfer  of 
funds,  to  the  Department  of  equipment,  ma- 
terial, and  supplies  excess  to  the  needs  of 
other  Federal  agencies  and  required  by 
the  Department  for  Operations  conducted 
in  the  Territories  is  permanent  legislation. 
Transfers  of  Property  Without  Reimburse- 
ment or  Transfer  of  Funds,  M-36111 
(Dec.  12, 1951) 

An  item  in  an  appropriation  act  which 
authorizes  the  Department  to  undertake 
the  emergency  rehabilitation  on  a  reim- 
bursable basis  of  an  existing  structure 
which  is  neither  owned  by  nor  under  the 
control  of  the  Federal  Government  is  not 
an  authorization  to  a  Federal  agency  to  im- 
pound, divert,  or  otherwise  control  waters 
within  the  meaning  of  sec.  2  of  the  act  of 
Mar.  10,  1934,  as  amended,  and  that  statu- 
tory provision  is  inapplicable  with  respect 
to  work  done  by  the  Department  on  the 
structure. 

Since  sec.  2  of  the  act  of  Mar.  10,  1934, 
as  amended,  is  inapplicable  to  the  rehabili- 
tation of  an  existing  structure  which  is 
neither  owned  by  nor  under  the  control  of 
the  Federal  Government,  a  request  for  a 
nonreimbursable  appropriation  to  con- 
struct fish  screens  as  part  of  the  rehabilita- 
tion would  probably  be  subject  to  a  point  of 
order. 

Authority  to  Seek  Nonreimbursable  Appro- 
priations for  Fish  Screens  at  Savage  Rapids 
Dam,    Oregon,    M-36160    (Oct.    13,    1953) 

Congress  has  the  power,  which  it  is 
privileged  to  exercise  at  any  time,  to  termi- 
nate Federal  supervision  and  control  over 
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Indian  Property  real  or  personal,  tribal  or 
individual.  Such  termination  of  Federal 
supervision  and  control  would  ordinarily 
carry  with  it  the  subjection  of  the  property 
to  State  taxation  even  without  a  declara- 
tion to  that  effect  by  the  terminating 
legislation. 

Thus,  no  legal  impediment  existed  to 
termination  by  Congress  of  the  tax  immu- 
nities enjoyed  by  Indians  allotted  un- 
der the  Sixth  Article  of  the  Treaty  with 
the  Omahas. 

However,  Indians  allotted  under  the  Gen- 
eral Allotment  Act,  either  on  their  reserva- 
tions, or  on  the  public  domain  in  the  con- 
text of  a  treaty  scheme,  or  agreement,  ex- 
pressed or  implied,  enjoy  vested  rights  to 
the  exemption  of  their  lands  from  taxation 
not  only  during  the  original  trust  period 
but  also  during  extensions  of  such  trust  pe- 
riod, and  such  rights  may  not  constitution- 
ally be  terminated  by  the  Congress. 

The  tribal  lands  of  Indians  enjoy  no  im- 
munity from  State  taxation  which  cannot 
be  terminated  by  the  Congress.  This  prin- 
ciple is  also  applicable  to  lands  purchased 
by  the  Secretary  of  the  Interior  for  Indian 
tribes  with  the  funds  of  such  tribes  pursu- 
ant to  sec.  5  of  the  Indian  Reorganization 
Act  of  June  18, 1934. 

Indian  Tax  Exemptions,  M-36197  (Dec.  31, 
1953) 

The  Trust  Territory  of  the  Pacific  Is- 
lands is  not  a  "territory"  or  "possession"  of 
the  U.S.  within  the  meaning  of  43  U.S.C.  48, 
and  the  annual  appropriation  act  language 
applicable  to  the  functions  of  the  Geologi- 
cal Survey.  The  Geological  Survey  does 
not  have  authority  to  expend  or  request  the 
expenditure  of  funds  for  work  only  apper- 
taining to  the  Trust  Territory  from  the 
regular  appropriations  to  the  Geological 
Survey. 

Authorization  for  the  Geological  Survi  y  to 
Carry  On  its  Functions  in  the  Trust  Terri- 
tory of  the  Pacific  Islands,  M-3G209  (May 
10, 1954) 

Boundaries:  International  Law.  Tradi- 
tionally 3  geographical  miles  is  the  limil 
commonly  accepted  under  the  law  of  Na- 
tions of  a  country's  jurisdiction  ever  the 
marginal  sea.  Any  right  thai  may  exist  to 
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extend  that  dominion  to  a  greater  distance 
is  a  national  right  and  it  cannot  be  exer- 
cised by  a  State  of  the  nation. 

State  of  Louisiana,  boundary.  The  south 
boundary  of  the  State  of  Louisiana  prior  to 
the  date  of  the  Submerged  Lands  Act  of 
May  22,  1953  (67  Stat.  29;  43  U.S.C.  1301- 
1315),  was  the  low  water  mark  of  the  Gulf 
of  Mexico  and  the  line  marking  the  division 
of  the  inland  waters  from  the  open  sea.  The 
Submerged  Lands  Act  had  the  effect  of 
extending  that  boundary  3  geographical 
miles  into  the  Gulf  of  Mexico. 

Statutory  construction.  Section  2  of  the 
act  of  Mar.  19,  1895  (28  Stat.  672;  33 
U.S.C.  151),  authorizing  the  Secretary  of 
the  Treasury  to  designate  and  define  the 
lines  dividing  the  high  seas  from  rivers, 
harbors,  and  inland  waters  was  for  the 
purpose  of  segregating  the  areas  where 
inland  rules  of  navigation,  applicable  to 
ports,  roadsteads,  harbors  and  the  like  ap- 
ply from  areas  where  the  international 
rules  apply.  It  did  not  provide  for,  autho- 
rize, or  approve  the  establishment  of  State 
boundaries. 

Words  and  Phrases.  An  act  defining  the 
exterior  boundaries  of  a  State,  one  of  which 
is  a  water  boundary,  to  which  definition 
the  words  "including  all  islands  within 
three  leagues  of  the  coast"  does  not  thereby 
extend  the  boundary  previosuly  described, 
three  leagues  into  the  sea;  the  word  "in- 
cluding" as  there  used  having  the  same 
meaning  as  "also." 

Effect  of  Act  No.  33  of  the  State  of  Louisi- 
ana Approved  June  21,  1954,  Upon  the 
Operation  of  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7,  1953  (67  Stat.  462;  43 
U.S.C.  1331-1340),  M-36239  (Oct.  1,  1954) 

In  the  absence  of  a  clear  showing  of  a 
legislative  intent  to  effect  existing  rights 
and  obligations,  an  amendment  requiring 
the  insertion  of  a  reverter  clause  in  con- 
veyances of  small  tracts  to  Interior  De- 
partment employees  in  Alaska  will  not  be 
construed  to  apply  to  patents  issued  pur- 
suant to  leases  giving  the  holder  an  option 
to  purchase  in  effect  at  the  time  the  amend- 
ment is  enacted. 
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Where  two  laws  are  enacted  four  days 
apart  providing  for  the  classification  of 
lands  in  Alaska  for  certain  purposes,  the 
first  of  which  specifically  states  that  the 
classification  shall  segregate  the  land  from 
other  forms  of  disposal  and  the  second  of 
which  is  silent  on  the  point,  it  is  doubtful 
in  the  absence  of  a  regulation  so  providing 
that  classification  pursuant  to  the  second 
law  will  have  such  a  segregative  effect. 

A  regulation  providing  that  classification 
in  Alaska  under  a  law  authorizing  such 
classification  will  segregate  the  lands  from 
other  forms  of  disposal  would  not  neces- 
sarily be  ineffective. 
Memorandum  (Oct.  4,  1954) 

Contracts  should  not  be  entered  into  pur- 
suant to  the  act  of  July  3,  1952  (43  U.S.G 
1951,  et  seq.),  which  call  for  the  perfor 
mance  by  a  contractor  or  require  work  by 
departmental  employees  beyond  the  ter- 
mination of  the  5-year  period  that  appro 
priations  are  authorized  to  be  made  foi 
carrying  out  the  purposes  of  the  act. 

The  5-year  period  during  which  appropri 
ations  are  available  for  carrying  out  the 
purposes  of  the  act  was  initiated  or 
July  15,  1952,  by  the  appropriation  oi 
$125,000  by  the  Supplemental  Appropria 
tion  Act,  1953. 

Limitations  on  Appropriations — Saline 
Water  Act — 5-year  period,  M-3625c 
(Nov.  23,  1954) 

P.L.  402  (83d  Cong.),  which  amendec 
the  Veterans'  Credit  Act  to  require  veterar 
homestead  entrymen  to  cultivate  at  leasi 
%  of  their  entries  does  not  apply  to  en 
tries  allowed  prior  to  the  date  of  the 
amendment. 
Memorandum  (Dec.  30,  1954) 

ADMINISTRATIVE  CONSTRUCTION 

Application  made  to  the  California  Stat< 
Board  of  Equalization  by  Mr.  J.  H.  Meyei 
for  seasonal  licenses  for  the  sale  of  intoxi 
eating  liquor  on  the  White  Wolf  Lodg< 
property  within  Yosemite  National  Park. 
Memorandum  (June  14,  1945) 

Establishment  Saratoga  National  His 
torical    Park    and    Kennesaw    Mountaii 
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Battlefield  Park  projects.  Cannot  be  done 
until    all    lands    within    their    designated 
boundaries  are  acquired. 
Memorandum  (Dec.  17,  1945) 

Authority  for  Taking  Title  in  the  Name 
of  the  United  States  in  Trust  for  the  Vari- 
ous Indian  Pueblos. 
Solicitor's  Opinion,  M-34262  (Jan.  5,  1946) 

Legality    and   Propriety   of   Furnishing 
Decisions  by  Board  on  Geographical  Names 
for  Private  Publications. 
Geographical  Names,   M-34404    (Mar.   19, 
1946) 

Equitable  title  to  lands  selected  by  a 
State  under  sec.  8(c)  of  the  Taylor  Graz- 
ing Act,  as  amended,  in  exchange  for  State- 
owned  lands,  vests  in  the  State  upon  the 
filing  of  its  exchange  application  and  its 
rights  are  to  be  adjudged  as  of  that  time. 
State  Applying  to  Exchange  Lands  Under 
the  Taylor  Grazing  Act,  M-33649  (Apr.  11, 
1946) 

Secretary  of  the  Interior  has  authority 
to  determine  the  validity  of  titles  to  real 
property  acquired  for  reclamation  proj- 
ects. Sec.  355  R,.S.,  has  been  so  construed 
by  the  Attorney  General  and  his  construc- 
tion has  been  adopted  by  Congress. 
Solicitor's  Opinion,  M-34556  (June  28, 
1946) 

Federal  Employees  Pay  Acts  of  1945, 
1946  are  applicable  to  employees  paid  com- 
pensation pursuant  to  Classification  Act  of 
1923,  as  amended  or  statutory  salaries 
otherwise  specifically  prescribed  in  acts  of 
Congress. 
Alaska  Railroad,  M-34603  (Aug.  6,  1946) 

The  receipts  from  the  disposal  of  elec- 
tric energy  generated  at  Fort  Randall  dam 
cannot  be  applied  to  the  repayment  of 
irrigation  costs  in  the  absence  of  legislation 
to  permit  such  a  practice. 
Memorandum  (Sept.  30,  1946) 

In  the  absence  of  specific  legislative  au- 
thority there  is  no  power  in  the  head  of 
an  executive  department  to  dispose  of  Govt. 
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property  by  alienating  the  title,  ownership, 
or  control  thereof. 

Orthopedic  Space  in  Sitka  Hospital 
Alaska,  M-34711  (Oct.  16,  1946) 

In  accordance  with  Departmental  regu- 
lations, application  for  preference  right  oil 
and  gas  lease  on  land  within  one  mile  of  a 
naval  petroleum  reserve  will  be  rejected 
where  issuance  of  a  lease  would  threaten 
drainage  to  the  reserve  through  known 
productive  horizons.  The  regulations  are 
a  valid  exercise  of  the  Secretary's  discre- 
tion in  issuing  leases.  Applicant  for  a  pref- 
erence— right  lease  has  no  absolute  right  to 
issuance  of  a  lease. 

Helen  F.  Carlile,  Trustee  of  Estate  of 
Louise  L.  Leuholtz,  deceased,  Sacramento 
036223,  019285  "JP,  A-24201  (Feb.  19, 
1947) 

As  it  is  not  certain  whether  Congress 
intended  for  the  Department  to  reserve 
rights-of-way  for  ditches  or  canals  in  pat- 
ents to  lands  which  were  in  the  public 
domain  as  of  Aug.  30,  1890,  but  which  were 
subsequently  incorporated  in  Indian  reser- 
vations and  are  being  distributed  by  al- 
lotment to  individual  Indians,  there  is 
leeway  for  a  reasonable  administrative 
construction  of  the  right-of-way  provision 
in  the  act  of  Aug.  30, 1890. 
Right-of-Way  Reservations  in  Indian  Pat- 
ents, M-31156  (Supp.)  (Mar.  24, 1947) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles— Natives  have  a  pro- 
tected right  to  occupation  of  lands  wiiieh 


1192 

STATUTORY  CONSTRUCTION— Continued 
ADMINISTRATIVE  CONSTRUCTION— Con. 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the 
government  for  extinguished  titles. — In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights. — 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may 
he  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive. — If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters 
is  so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska. — 
Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show   a   continued   and   exclusive    use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Funds  appropriated  for  the  construction 
of  the  Davis  Dam  Project  may  be  used  to 
defray  the  cost  of  excavating  archaeologi- 
cal sites  on  lands  owned  by  the  Govern- 
ment in  order  to  preserve  from  loss  by 
flooding  valuable  relics  belonging  to  the 
Govt,  which  would  necessarily  be  lost 
otherwise  as  a  result  of  the  construction  of 
the  project  and  the  spreading  of  the  waters 
in  the  reservoir. 

Archaeological       Excavations,       M-34840 
(Mar.  27,  1947) 

Flood  protection  works  which  are  ac- 
tually appurtenant  to  the  main  canal  con- 
necting   the    Coachella    Valley    with    the 
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diversion  dam  on  the  Colorado  River  are 
subject  to  the  provisions  of  the  Boulder 
Canyon  Project  Act  requiring  that  the 
Government  shall  be  reimbursed  for  all 
expenditures  made  in  the  construction,  op- 
eration, and  maintenance  of  the  main  canal 
and  appurtenant  structures  ;  and  no  part  of 
the  cost  of  such  flood  protection  works  can 
be  allocated  by  administrative  action  to 
flood  control  on  a  nonreimbursable  basis. 
Flood  Protection  in  Coachella  Valley, 
M-34900  (Mar.  27,  1947) 

Application  for  noncompetitive  oil  and 
gas  lease  rejected  insofar  as  it  covered 
land  embraced  in  an  extended  lease. 

Where  the  Department  changes  its  inter- 
pretation of  a  statute,  the  Department  may 
provide  that  its  new  interpretation  shall 
have  prospective  effect  only. 
Anna  R.  Pahl,  Great  Falls  085297  "AT", 
A-24350  (Apr.  4,  1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  ascer- 
taining the  prevailing  rates  in  the  com- 
munities in  which  they  work  and  adjust- 
ing their  wage  rates  to  comparable  levels 
under  the  general  supervision  of  the  Gover- 
nor of  Alaska,  is  a  wage-fixing  authority 
within  the  purview  of  sec.  23  of  the  act  of 
Mar.  28, 1934. 

The  procedure  followed  by  the  Chief  En- 
gineer in  establishing  wage  rates  for  the 
employees  under  his  supervision  by  com- 
parison with  prevailing  rates  is  similar  to 
that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
workweek  for  employees  engaged  in  sev- 
eral trades  and  occupations  whose  wages 
are  adjusted  from  time  to  time  by  wage- 
fixing  authority  is  mandatory  under  sec. 
23  of  the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled  to 
overtime  at  the  rate  of  time  and  one-half 
for  all  work  performed  in  excess  of  40 
hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees  of 
the  Alaska  Road  Commission,  M-34680 
(Apr.  4,  1947) 
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In  the  absence  of  a  provision  in  a  patent 
or  water  right  certificate  stipulating  that 
a  forfeiture  would  occur  upon  breach  of 
the  conditions  expressed  therein,  lands  ac- 
quired by  lending  agencies  through  fore- 
closure proceedings  or  through  conveyances 
in  lieu  of  foreclosure  may  be  held  for 
longer  periods  than  two  years  without  be- 
ing subject  to  forfeiture  under  sec.  3  of 
the  act  of  Aug.  9, 1912,  supra,  no  portion  of 
which  is  applicable  in  the  Central  Valley 
Project ; 

The  excess  land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  46  of  the  Omnibus 
Adjustment  Act ; 

In  accordance  with  the  provisions  of  sec. 
46,  lending  agencies  who  become  excess 
landowners  are  entitled  to  receive  water 
for  such  excess  land  upon  compliance  with 
the  conditions  set  forth  in  sec.  46,  namely, 
execution  of  a  recordable  contract  for  the 
sale  of  such  excess  lands  upon  terms  and 
conditions  satisfactory  to  the  Secretary  of 
the  Interior  and  at  prices  fixed  by  him  as 
prescribed  by  sec.  46. 
Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31, 1949) 

In  the  first  place  there  is  no  reference 
to  "Territories"  in  the  statute  only  to 
"State." 

A  look  at  the  legislative  history  would 
lead  one  to  believe  that  in  the  absence 
of  a  showing  of  Congressional  intent  to 
make  the  statute  applicable  to  Alaska,  it 
cannot  be  so  applied. 

The  act  was  passed  to  remedy  a  situa- 
tion which  did  not  exist  in  Alaska.  In  or- 
der to  extend  this  act  to  Alaska  there  must 
be  legislation  to  that  effect. 

There  is  one  Land  Office  decision  which 
mentions  this  act  and  the  belief  that  it  ap- 
plies to  Alaska,  but  in  the  absence  of  a 
statement  of  the  reasons  for  this  belief, 
that  decision  should  not  influence  future 
decisions. 

Docs  the  Act  of  Jan.  20,  1922,   Apply  to 
klaskaf  (Jan.  3,  1950) 

200-098 — 74 84 
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Indians  remain  restricted  and  tax  ex- 
empt after  the  allottee's  death  if  it  is  in- 
herited by  full-blood  Indian  heirs. 

Upon  the  sale  to  a  non-Indian  of  an 
undivided  one-half  interest  in  restricted, 
tax  exempt  Indian  land  by  one  of  two  full- 
blood  Creek  Indians  who  had  inherited  the 
land,  and  the  subsequent  partition  of  the 
land  in  kind  between  the  non-Indian 
grantee  and  the  remaining  full-blood 
Indian  heir,  the  tract  set  apart  to  the 
Indian  heir  is  restricted  and  tax  exempt. 
Land  Allotted  to  a  Full-Blood  Creek 
Indian  Pursuant  to  a  Partition  Proceed  inn, 
M-36033  (May  29,  1950) 

The  authority  of  the  Secretary  of  the 
Interior  under  the  act  of  May  14,  1948,  to 
issue  patents  in  fee,  to  remove  restrictions 
against  alienation,  and  to  approve  convey- 
ances extends  to  all  restricted  or  trust 
lands  held  by  individual  Indians  who  are 
members  of  tribes  that  brought  themselves 
within  the  coverage  of  the  act  of  June  18, 
1934,  and  is  not  limited  to  lands  acquired 
for  individual  Indians  pursuant  to  the  1934 
act. 

The  language  used  in  the  title  of  a 
statute  may  be  relied  upon  for  interpre- 
tative purposes  only  if  the  text  of  the 
statute  itself  is  ambiguous. 
Scope  of  the  Secretary's  Authority  ~L'n<i<r 
the  Act  of  May  U,  1948,  M-36003  (June  7, 
1950) 

The  Acting  Secretary  notified  the  Metro- 
politan Water  District  that  the  District 
was  entitled  to  $168,870  credit  for  funds 
advanced  in  excess  of  its  proportionate 
share  of  the  costs  incurred  under  the  pro- 
visions of  the  contracts  dated  Feb.  10, 1933, 
and  Sept.  29,  1936.  An  audit  of  accounts 
for  the  above  period  showed  that  costs 
allocated  to  the  District  were  understated 
by  $224,627. 

The  District  contends  that  the  determi- 
nation  of  the  Secretary  was  considered  and 
accepted  as  final  to  all  charges  up  t<>  that 
date  in  a  manner  binding  upon  both  par- 
ties. The  question  arises  ;is  to  what  extent 
is  the  Acting  Secretary's  statement  with 
respect  to  the  amount  of  the  credit  Wind- 
ing on  the  U.S.? 
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Sees.  71,  72,  and  74  of  31  U.S.C.A.  indi- 
cate that  the  General  Accounting  Office 
has  been  vested  with  the  exclusive  au- 
thority to  settle  and  adjust  all  accounts 
in  which  the  U.S.  is  involved. 

Were  administrative  determinations 
final  and  conclusive,  it  is  difficult  to  see 
how  GAO  could  perform  its  function  of 
adjusting  and  settling  such  accounts.  Sec. 
74  supports  the  above  conclusion  for  it  pro- 
vides that  even  after  an  account  has  been 
settled  by  GAO  the  party  whose  account 
has  been  settled  or  the  head  of  the  execu- 
tive department  concerned  may  obtain  a 
revision  of  said  account  by  the  Comptrol- 
ler General  of  the  U.S.  In  summary,  the 
executive  departments  can  revise  state- 
ment or  accounts  up  until  balances  have 
been  certified  by  GAO.  Balances  certified 
by  GAO  are  binding  on  the  executive 
branch  of  the  Govt.  Balances  as  certified 
by  GAO  are,  however,  not  binding  on  the 
courts.  Questions  in  respect  of  accounts  are 
open  for  judicial  determination  when  prop- 
erly presented  before  a  court. 

Since  the  contract  is  silent  concerning 
the  disposition  of  costs  of  general  plant, 
the  question  arises  is  the  U.S.  estopped  by 
the  contract  itself  from  charging  any  part 
of  general  plant  cost  to  apportionable 
power  plant  construction  costs  as  agreed 
to  between  the  U.S.  and  the  District.  There 
is  no  judicial  determination  of  the  ques- 
tion. However,  there  is  nothing  in  the 
contract  which  would  indicate  that  the 
parties  intended  to  exclude  from  considera- 
tion related  subsidiary  parties  intended  to 
exclude  from  consideration  related  subsidi- 
ary or  indirect  costs,  as  distinguished  from 
the  costs  directly  involved  in  constructing 
the  works,  facilities  and  equipment  de- 
scribed in  one  or  more  of  the  four  groups.  In 
fact  the  provision  that  "the  cost  of  Parker 
power  plant  and  incidental  works  *  *  * 
shall  be  divided  into  four  (4)  principal 
groups"  raises  the  inference,  at  least,  that 
the  parties  contemplated  the  incurrence  of 
subsidiary  or  indirect  costs  in  carrying  out 
the  contract. 

Therefore,  the  District  should  be 
charged  with  that  portion  of  the  general 
plant  account  in  question  which,  on  the 
basis  of  recognized  principles  and  prac- 
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tices  of  accounting,  is  reasonably  allocable 
to  the  construction  and  permanent  opera- 
tion of  the  specified  works,  equipment  and 
facilities  for  which  the  District  is 
obligated  to  pay  under  the  provisions  of 
Art.  11. 

There  is  a  question  as  to  whether  the 
U.S.,  in  effect,  acquired  any  remaining  in- 
terest of  the  District  in  the  camp  under  the 
1933  contract  by  crediting  to  the  District's 
construction  cost  obligations  under  the  con- 
tract the  sum  of  $58,700.  The  provisions  of 
Art.  12  of  the  1933  contract  state  "The 
United  States  shall  not  be  under  any  obli- 
gation to  repay  to  the  District,  or  other- 
wise contribute  toward,  the  cost  of  any 
works  built  with  funds  provided  by  the 
District."  Therefore,  this  provision  in  the 
1933  contract  requires  that  the  said  credit 
of  $58,700  be  rescinded  in  effecting  final 
financial  settlement  with  the  District. 
Legal  Assistance  on  Various  Matters  In- 
volved  in  the  Relationship  Between  the  U.S. 
and  Metropolitan  Water  District  on  Parker 
Dam  and  Park  Dam  Power  Projects  (July 
19,  1950) 

The  act  of  Aug.  2,  1946,  does  not  autho- 
rize the  making  of  a  cash  award  to  an  em- 
ployee of  the  Department  of  the  Interior 
who  makes  a  meritorious  suggestion  pro- 
posing an  improvement  in  the  operation 
by  Government  Services,  Inc.,  of  a  facility 
located  in  the  Interior  Department  Build- 
ing. 

Employee  Suggestions  Concerning  Oper- 
ation of  Government  Services,  Inc.,  M- 
36062  (Dec.  13, 1950) 

Federal  employees  compensated  under 
provisions  of  the  Classification  Act  of 
1949  must  be  granted  periodic  step- 
increases  in  compensation  upon  completion 
of  waiting  periods  as  prescribed  in  said 
act. 

Service  performed  in  other  agencies  or 
other  positions,  regardless  of  grade,  which 
has  been  performed  subsequent  to  last 
equivalent  increase  in  compensation,  must 
be  credited  in  computing  waiting  period. 

The  commencement  of  waiting  periods  is 
fixed  by  statute  and  cannot  be  denied  or 
changed  by  the  exercise  of  administrative 
discretion,  where  the  conditions  for  eligi- 
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bility  prescribed  by  tbe  act  and  regulations 
of  the  U.S.  Civil  Service  Commission  have 
been  met  in  any  case. 

Periodic  Step  Increases  in  Salary  (Mar.  21, 
1951) 

The  authority  of  the  Secretary  of  the 
Interior  under  a  statutory  provision  em- 
powering Indian  tribes  to  employ  counsel, 
subject  to  the  requirement  that  the  choice 
of  counsel  and  the  fixing  of  fees  shall  be 
subject  to  the  approval  of  the  Secretary, 
is  not  exhausted  by  the  approval  of  an 
Indian  tribe's  original  selection  of  coun- 
sel or  the  approval  of  the  fee  provisions 
contained  in  the  original  contract,  and  it 
is  appropriate  for  such  a  contract  to  pro- 
vide that  the  employment  of  additional 
counsel  is  to  be  effective  only  if  approved 
by  the  Commissioner  of  Indian  Affairs,  to 
whom  the  authority  and  responsibility  of 
the  Secretary  had  been  delegated. 

The  authority  of  the  Commissioner  of 
Indian  Affairs  under  a  contract  which  pro- 
vides, in  conformity  with  a  statutory  pro- 
vision, that  the  employment  of,  additional 
counsel  thereunder  shall  be  subject  to  the 
approval  of  the  Commissioner,  is  not  limit- 
ed to  a  mere  inquiry  into  the  qualifications 
of  counsel ;  and  before  giving  or  withhold- 
ing his  approval,  the  Commissioner  may 
require  the  submission  to  him  of  any  in- 
formation having  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fix- 
ing of  fees. 

Information  which  would  show  the 
division  of  fees  and  the  work  responsibility 
among  several  attorneys  employed  to  per- 
form services  under  a  contract  with  an 
[ndian  tribe  bears  a  reasonable  relation- 
ship to  the  choice  of  counsel  and  the  fix- 
ing of  fees,  and  wThere  such  information 
:s  deemed  by  the  Commissioner  of  Indian 
Affairs  to  be  essential  to  the  proper  per- 
formance of  an  official  function  vested  in 
lim,  his  action,  in  requiring  it,  is  neither 
irbitrary  nor  capricious. 
Tames  E.  Curry,  IA-51  (July  18,  1951) 

An  employee  of  the  Defense  Minerals 
Administration  who  has  not,  contrary  to 
he  provisions  of  18  U.S.C.  434,  made  any 
•ecommendations  or  taken  any  action  with 
"espect  to  his  own  application,  is  not  pro- 
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hibited  by  statute  from  receiving  assis- 
tance under  the  defense  programs  adminis- 
tered by  the  DMA. 

There  is  no  statutory  prohibition  against 
an  employee  of  another  agency  in  the  De- 
partment applying  for  and  receiving  from 
the  DMA  any  assistance  which  it  can  con- 
fer or  with  respect  to  which  it  may  make 
recommendations  under  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.C. A.  App. 
2061-2166). 

No  exploration  contract  should  be  made 
with  any  employee  of  any  agency  of  the 
Department  until  the  Secretary's  views 
have  been  obtained. 

Applications  From  Employees  of  the  De- 
partment of  the  Interior  for  Assistance 
Under  the  Defense  Production  Act  of  1950, 
M-36067  (Sept.  11, 1951) 

The  scope  of  the  statutory  authority  of 
the  Southwestern  Power  Admin,  with  re- 
spect to  the  purchase  of  electric  power  and 
energy  and  the  acquisition  of  transmission 
lines  and  related  facilities  under  rental 
agreements,  described  in  Solicitor's  memo- 
randum M-26009  (7-15-40),  remains  un- 
changed by  the  Interior  Department  Ap- 
propriation Act,  1952. 

The  Interior  Dept.  Appropriation  Act, 
1952,  limits  the  expenditures  that  may  be 
made  from  the  Southwestern  Power  Ad- 
ministration's continuing  fund  for  the 
purchase  of  electric  power  and  energy  and 
the  rental  of  transmission  facilities  to 
$250,000  in  the  fiscal  year  1952  and  to 
the  amount,  if  any,  approved  annually 
thereafter  by  the  Congress  in  subsequent 
appropriation  acts. 

Purchase  of  Power  and  Rental  of  Trans- 
mission Facilities  by  the  Southwestern 
Power  Administration,  M-36099  (Sept  1  1. 
1951) 

The  statutory  authority  of  the  Secretary 
of  the  Interior  to  adjust  or  cancel  reim- 
bursable  charges  of  the  U.S.  existing  ;is 
debts  against  individual  Indians,  whenever 
the  Secretary  finds  such  action  to  be  equi- 
table and  just  in  consideration  of  the  cir- 
cumstances under  which  the  charges  were 
incurred,  extends  to  reimbursable  chares 
growing  out  of  the  purchase  of  water  rights 
for  the  Irrigation  of  allotted  lands  of  in- 


1196 

STATUTORY  CONSTRUCTION— Continued 
ADMINISTRATIVE  CONSTRUCTION— Con. 
dividual  Indians  and  the  payment  of  ac- 
crued operation  and  maintenance  charges 
against  their  lands. 

Cancellation  of  Reimbursable  Charges 
Against  Indian  Lands,  M-36029  (May  14. 
1952) 

In  view  of  the  legislation  governing  the 
settlement  of  the  claims  of  the  Cheyenne 
River  Sioux  Indians,  arising  from  the  con- 
struction of  the  Oahe  Dam  and  Reservoir, 
under  which  the  claims  are  for  final  dispo- 
sition by  Congress,  and  the  Chief  of  En- 
gineers, Dept.  of  the  Army,  is  given  final 
responsibility  for  negotiating  with  respect 
to  the  taking  of  the  Indians'  property,  a 
definite  expression  of  opinion  on  the  part 
of  this  Department  concerning  the  claim 
of  the  tribe  for  compensation  for  the  Chey- 
enne River  Hospital,  which  will  be  inun- 
dated by  the  Oahe  Dam  and  Reservoir, 
might  prove  both  premature  and  academic. 
As  it  appears,  however,  that  the  Cheyenne 
River  Hospital  was  constructed  on  tribal 
lands  with  tribal  funds  but  was  subse- 
quently remodeled  at  the  expense  of  the 
Govt,  the  argument  may  be  advanced  by 
the  Dept.  that  the  claim  of  the  tribe  calls 
for  an  adjustment  of  equities. 
Taking  of  Cheyenne  River  Hospital,  M- 
36170  (July 30, 1953) 

Subject  to  judicial  determination  in 
pending  litigation,  it  is  believed  that  the 
lands  of  the  Colorado  River  Reservation 
are  held  in  trust  by  the  U.S.  for  the  bene- 
fit of  the  members  of  all  tribes  of  the 
Colorado  River  and  its  tributaries  who 
have  or  who  may  be  located  thereon  under 
Federal  authority. 

The  ordinance  of  the  Colorado  River 
Indian  Tribal  Council  permitting  the  settle- 
ment by  the  Navajo  and  Hopi  on  the 
Reservation  constitutes  an  enforceable 
agreement  on  the  part  of  the  U.S.  Gov- 
ernment. 

Colorado  River  Indian  Reservation  Devel- 
opment, M-36200   (Feb.  12,  1954) 

Under  the  Indian  Claims  Commission 
Act  (60  Stat.  1049),  all  Indians  were  en- 
couraged to  select  tribal  or  group  repre- 
sentatives in  order  to  present  claims  within 
the  time  fixed  and  the  Commission  itself 
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was  enabled  to  determine  between  claim- 
ants the  proper  representatives.  Congres-  | 
sional  policy  was  not  restrictive  but  in- 
clusive, and  a  liberal  Departmental  policy 
in  regard  to  approval  of  claims  attorneys 
was  reasonably  justified. 

The  approval  of  Indian  claims  attorney 
contracts  is  presumptive  evidence  that  the 
contracts  are  fair  to  the  Indians  and  that 
the  attorneys  have  been  in  good  profes- 
sional standing  at  the  time  of  the  ap- 
proval. 

Personal  grievances  between  rival  at- 
torneys involving  charges  and  counter- 
charges of  an  actionable  nature  are  not 
properly  subject  to  investigation  and  de- 
termination by  the  Department. 
Proposed  Investigation  of  Indian  Attorney 
in  California  (Feb.  19,  1954) 

A  purported  entry  on  withdrawn  land  is 
void  a b  initio.  A  purported  entry  which  is 
void  ab  initio  is  not  capable  of  passing  to 
patent  under  the  proviso  to  sec.  7  of  the 
act  of  Mar.  3, 1891. 

Applicability  of  Proviso  in  Sec.  7  of  the 
Act  of  Mar.  3,  1891,  to  Purported  Entries 
Allowed  on  Withdrawn  Land,  M-36218 
(May  21, 1954) 

Would  the  proposal  that  the  City  of 
Tempe  transfer  to  the  Salt  River  Project 
Agricultural  Improvement  and  Power  Dis- 
trict be  in  conformity  with  the  Granting 
Act? 

The  Granting  Act  conveyed  certain  lands 
to  the  city  for  use  by  the  city  only.  The 
proposed  use  by  the  District  does  not 
constitute  use  by  the  City. 

The  use  of  the  land  as  a  site  for  an  office 
building  for  the  District  cannot  be  con- 
strued as  use  for  municipal  or  public  con- 
venience purposes. 

Recommendation  is  made  that  City  seek 
remedial  legislation  before  transferring 
title  to  land  to  District. 
City  of  Tempe  and  Salt  River  Project 
Agricultural  Improvement  and  Power  DiS' 
trict  (July  23, 1954) 

As  used  in  sec.  1  of  the  act  of  May  20, 
1948  (62  Stat.  248),  the  term  "reasonable 
value,"  for  which  certain  lands  in  the 
Sioux   Sanitarium   Farm,   Rapid   City,   S. 
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Dak.,  may  be  sold  to  the  church  organiza- 
tions, is  substantially  synonymous  with  the 
term  "fair  market  value." 

Under  the  provisions  of  sec.  1  of  the 
act  of  May  20,  1948  (62  Stat.  248),  which 
permits  sales  of  certain  lands  to  church 
organizations  "upon  receipt  of  the  reason- 
able value"  of  such  lands,  the  price  re- 
ceived upon  such  a  sale  should  not  be  less 
than  that  which  competent  appraisers 
would  be  of  the  opinion  such  lands  would 
bring  if  sold  in  a  voluntary  transaction  at 
arm's  length  by  private  persons. 
Sales  to  Church  Organizations  of  Surplus 
Lands  in  the  Sioux  Sanitarium  Farm,  Rap- 
id City,  South  Dakota,  M-36252  (Nov.  29, 
1954) 

IMPLIED  REPEALS 

Inapplicability  of  the  160-acre  limitation 
to  projects  established  under  the  water 
conservation  and  utilization  act  of  Oct.  14, 
1940  (54  Stat.  1119,  16  U.S.C.  590y)  and 
involving  vested  water  rights. 
Solictor's  Opinion,  M-34062  (Aug.  9,  1945) 

Effect  of  limitation  on  appropriation  for 
construction  of  Garrison  Dam,  N.  Dak. 

Selection  of  lieu  lands  for  Indians — 
Direction  to  Secretary  of  War  and  Secre- 
tary of  Interior  to  consummate  agree- 
ment by  Jan.  1,  1947  (P.L.  347,  79th  Con- 
gress). 
Solictor's  Opinion,  M-34815  (Dec.  27, 1946) 

Repeals  of  statutory  provisions  by  im- 
plication are  not  favored. 

Unless  an  earlier  statutory  provision  is 
clearly  inconsistent  with,  or  repugnant  to, 
a  later  provision,  both  will  be  given  effect. 
As  the  provisions  of  sec.  4  of  the  act  of 
July  26,  1892,  relating  to  the  furnishing  of 
copies  of  official  records  of  the  Bureau  of 
Indian  Affairs,  were  inconsistent  with  the 
provisions  of  sec.  1  of  the  act  of  Aug.  24, 
1912,  relating  to  the  furnishing  of  copies 
of  official  records  of  the  Department  and 

fed  its   constituent   bureaus   and   offices,   the 
earlier  section  was  impliedly  repealed  by 
the  later  section. 
Furnishing  Copies  of  Official  Records  of 

tfMthe  Bureau  of  Indian  Affairs  to  the  Public, 

tii  M-36124  (May  19, 1952) 
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On  Apr.  13,  1953,  the  Board  adopted  Res- 
olution No.  10-53,  requesting  that  the 
Secretary  of  the  Interior  authorize  the 
expenditure  of  $6,000  of  tribal  funds  for 
the  payment  of  salaries  and  expenses  of 
the  Board,  in  addition  to  the  $10,000  spe- 
cifically authorized  to  be  expended  by  the 
act  of  Apr.  28,  1948  (62  Stat.  203),  which 
provides  for  the  payment  of  the  salaries 
and  expenses  of  the  Board,  subject  to  the 
limitation,  however,  that  not  more  than 
$10,000  per  annum  shall  be  expended  for 
such  purposes.  There  is  advanced  as  au- 
thority for  the  additional  expenditure  of 
$6,000  the  item  in  the  current  Depart- 
mental appropriation  act  (P.L.  470,  82d 
Congress),  which  appropriates  "in  addi- 
tion to  the  tribal  funds  authorized  to  be 
expended  by  existing  law,"  $2,920,000  of 
tribal  funds  "not  otherwise  available  for 
expenditure  for  the  benefit  of  Indians  and 
Indian  tribes,"  subject  to  a  proviso  that 
"in  addition  to  the  amount  appropriated 
herein,  tribal  funds  may  be  advanced  to 
Indian  tribes  during  the  current  fiscal 
year  for  such  purposes  as  may  be  desig- 
nated by  the  governing  body  of  the  partic- 
ular tribe  involved  and  approved  by  the 
Secretary  *  *  *." 

The  tribal  funds  item  in  the  current  ap- 
propriation act  does  not  authorize  the  ap- 
proval of  the  additional  expenditure,  and 
that  Resolution  No.  10-53  must  be  dis- 
approved. 
Fort  Peck  Executive  Board  (July  3,  1953) 

Funds  appropriated  pursuant  to  act  of 
July  3,  1952  (42  U.S.C.  1951,  et  seq.),  may 
be  expended  in  connection  with  participa- 
tion by  the  U.S.  in  research  directed  to  the 
prevention  of  scale  formation  on  evapora- 
tion equipment  when  such  research  is  per- 
formed under  the  guidance  of  the 
Organization  for  European  Economic 
Cooperation. 

Saline  Water  Program,  M-36249  (Nov.  16, 
1954) 

LEGISLATIVE  HISTORY 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938) — Effect  on  rules  for  measurt 
damages    in    trespass    on    United    States 
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property     in     the     absence     of     Federal 
legislation. 

Solicitor's    Opinion,    M-33575     (May    11, 
1944) 

Additional  evidence  required  on  order 
to  show  cause. 

General  Land  Office,  Buffalo  031167  aJST'f 
Cheyenne  04U05  (May  21, 1945) 

Inapplicability  of  the  160-acre  limita- 
tion to  projects  established  under  the 
Water  Conservation  and  Utilization  Act  of 
Oct.  14,  1940  (54  Stat.  1119,  16  U.S.C. 
590y)  and  involving  vested  water  rights. 
Solicitor's  Opinion,  M-34062  (Aug.  9, 1945) 

Legislative  history  of  that  part  of  sec. 
4  of  the  act  of  Mar.  4,  1940,  relating  to  the 
establishment  of  Kings  Canyon  National 
Park  which  provides  that  "No  privileges 
shall  be  granted  for  a  period  in  excess  of 
five  years." 
Memorandum  (Aug.  13, 1945) 

Whether  the  use  of  the  franking  privi- 
lege in  mailing  by  Govt,  agencies  would 
interfere  with  mailing  notices  of  hearings 
upon  the  establishment  of  forest  units  un- 
der the  act  of  Aug.  28,  1937,  and  press 
releases  upon  those  hearings,  without 
prior  requests  from  the  addressees. 

Memorandum  (Nov.  26, 1945) 

Statement  of  views  on  the  question  of 
whether  the  term  "conveyance"  as  used 
in  sec.  1  of  the  act  of  July  2,  1945  (H.R. 
2754)  includes  mortgage. 


D.  C.  Janeway  v, 
(Nov.  30, 1945) 


Elmer  Artusse,  1-69^5 


Equitable  title  to  lands  selected  by  a 
State  under  sec.  8(c)  of  the  Taylor  Graz- 
ing Act,  as  amended,  in  exchange  for 
State-owned  lands,  vests  in  the  State 
upon  the  filing  of  its  exchange  application 
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and  its  rights  are  to  be  adjudged  as  of  that 

time. 

State  Applying  to  Exchange  Lands  Under 

the  Taylor  Grazing  Act,  M-33649  (Apr.  11, 

1946) 

Investigation  into  the  legislative  history 
of  a  provision  in  sec.  1  of  the  act  of  Feb. 
25,  1920.  The  provision  reads  as  follows: 
"Provided  Further,  That  citizens  of  another 
country  the  laws,  customs,  or  regulations  of 
which  deny  similar  or  like  privileges  to 
citizens  or  corporations  of  this  country, 
shall  not  by  stock-ownership,  stock-holding, 
or  stock  control,  own  any  interest  in  any 
lease  acquired  under  the  provisions  of  this 
act." 

An  analysis  of  the  legislative  history 
brings  the  conclusion  that  the  extent  of 
reciprocity  that  shall  be  recognized  as 
bringing  foreign  nationals  within  the 
scope  of  the  alien  proviso  is  a  matter 
of  policy  rather  than  of  formal  statutory 
interpretation. 
Memorandum  (May  24, 1946) 

Whether  the  Surplus  Property  Act  of 
1944,  as  amended,  or  any  other  statute! 
prohibits  a  Delegate  to  Congress  from 
participating  in  the  purchase,  lease,  oi 
use  of  surplus  real  or  personal  property. 

Held:  Under  present  regulations  of  the 
War  Assets  Administration  and  this 
office,  a  Delegate  to  Congress  is  prohibited 
from  leasing,  using,  or  purchasing  such 
property  at  a  sale  held  by  this  office. 
Memorandum  (July  8, 1946) 

Title  V  of  S.  2177,  the  Legislative  Re- 
organization Act  of  1946,  does  not  give 
authority  for  construction  of  the  York- 
town  Bridge  on  park  property  as  it  does 
not  authorize  the  use  of  Federal  property 
for  this  purpose.  Also  the  report  of  th< 
Senate  Committee  which  considered  the 
bill  states  that  Title  V  does  not  apply  tc 
bridges  over  waters,  the  navigable  portior 
of  which  lies  wholly  within  one  State. 
Memorandum  (Aug.  9,  1946) 
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Sec.  1  of  the  act  of  Aug.  9,  1946,  express- 
ly includes  the  100-acre  tract  known  as 
the  Upper  Spring  area  as  a  part  of  Wind 
Cave  National  Park.  Also  by  deed  of 
Robert  and  Fannie  McAdam  a  tract  of 
0.77  acre  was  conveyed  to  the  U.S.  and 
a  right-of-way  which  includes  a  right  of 
access  for  maintenance  and  repair  of  the 
pipeline.  The  act  of  Aug.  9,  1946,  does  not 
change  the  status  of  the  pipeline  and  the 
tract  of  0.77  acre,  and  the  entire  sys- 
tem is  necessary  to  Wind  Cave  National 
Park.  Authority  to  maintain  the  pipelines 
has  always  been  an  implied  one,  but  it 
is  not  necessary  to  obtain  legislative  au- 
thority to  continue  to  do  so. 
Memorandum  (Aug.  28, 1946) 

Memorandum  is  confined  to  considera- 
tion of  the  effect  of  the  term  "reimburs- 
able" in  the  appropriations  item  intro- 
duced by  the  words  "Missouri  River 
Basin  (reimbursable)."  It  discusses 
reasons  why  the  term  is  not  to  be  given 
effect  as  legislation.  Then  it  goes  through 
9  pages  of  quotes  and  discussions  of  the 
term  ending  up  with  the  most  reasonable 
interpretation  of  the  term  as  being  "just 
a  sort  of  catch-all  word  that  is  put  in 
there  to  assist  in  securing  sufficient 
funds." 

Missouri  Basin  Budget  Estimates  (Oct.  16, 
1946) 

Effect  of  limitation  on  appropriation  for 
construction  of  Garrison  Dam,  N.  Dak. 

Selection  of  lieu  lands  for  Indians — 
Direction  to  Secretary  of  War  and  Secre- 
tary of  Interior  to  consummate  agree- 
ment by  Jan.  1,  1947  (P.L.  347,  79th 
Congress). 

Solicitor's    Opinion,    M-34815     (Dec.    27, 
1946) 

Proposal  to  restrict  purchasers  to  two 
lots  per  person  would  be  inconsistent  with 
the  statutory  mandate  that  the  sale  be  "at 
public  outcry  to  the  highest  bidder." 

Proposal  that  lots  be  sold  only  to  pur- 
chasers who  are,  or  have  declared  their 
intention  to  become  citizens  of  the  U.S. 
is  not  authorized  by  statute,  but  the  De- 
partment has   imposed   such     a   require- 
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ment  by  regulation  for  many  years  with- 
out Congressional  objection. 
Sale  of  Town-Site  Lots  in  Alaska   (Mar. 
18, 1947) 

As  a  part  of  our  responsibility  to  de- 
velop the  territory  of  Alaska  we  must 
settle  the  question  of  native  ownership  of 
Alaskan  lands  and  waters. 

Historical  Background— all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Conti- 
nental Alaska  seems  to  have  been  ex- 
clusively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  re- 
pect  to  the  natives  of  the  continental  U.S. 
and  the  same  principle  must  apply  to 
Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals.  Aban- 
doned lands  revert  to  the  public  domain. 
Natives  have  a  valid  claim  against  the 
government  for  extinguished  titles.  In  the 
case  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute 
in  terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community.  A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  Dative 
use  was  not  originally  exclusive.  If  the 
natives  no  longer  view  the  lands  as  their 
own.  their  claim  has  been  abandoned.  The 
tradition  of  free  use  of  navigable  waters  is 
so  strong  that  a  change  is  not  warranted 
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with  respect  to  the  natives  of  Alaska  — 
Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Disposition  of  Surplus  Property— Sur- 
plus Property  Act — Lanham  Act,  as 
amended— P.L.  384,  79th  Congress— Trans- 
fer of  Surplus  Property  in  Lieu  of  Site 
Restoration— Obligation  of  Government  to 
restore  site  in  absence  of  express  agree- 
ment—Authority of  Secretary  as  Trustee 
for  the  Indians  in  Transfers  of  Surplus 
Property. 

Disposition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center,  M-34921 
(Apr.  29, 1947) 

With  respect  to  lands  the  mineral  func- 
tions over  which  were  transferred  from  the 
Dept.  of  Agriculture  to  the  Secretary  by 
sec.  402  of  Reorganization  Plan  No.  3  of 
1946,  the  Secretary  of  the  Interior  has 
authority  to  issue  oil  and  gas  leases  which 
permit  immediate  development  of  the 
minerals. 

Authority  to  Issue  Oil  and  Gas  Leases  Un- 
der Section  402  of  Reorganization  Plan 
No.  3  of  19^6,  M-34867,  M-38198  (May  2, 
1947) 

The  act  permitting  the  long-term  leasing 
of  restricted  Indian  lands  in  the  State  of 
Washington  for  business  and  certain  other 
purposes  furnishes  no  new  authority  for 
leases  of  a  farming  or  agricultural 
character. 

The  planting  and  growing  of  an  aspara- 
gus crop  constitute  a  farming  or  agricul- 
tural operation,  and  a  lease  for  the  use  of 
land  for  the  production  of  asparagus  is 
not  a  lease  for  a  business  purpose. 
Leasing  of  Restricted  Indian  Land  in  the 
State  of  Washington,  M-34966  (Dec.  9, 
1947) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance  by  the 
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Secretary  of  the  Interior  of  contributions 
for  the  management  of  Indian  forest  range 
and  wildlife  resources.  The  authority  un- 
der the  act  of  Feb.  14,  1931,  has  not  been 
broadened  by  sec.  20  of  the  Permanent 
Appropriation  Repeal  Act,  which  sets  up 
an  account  of  "Funds  contributed  for  In- 
dian projects,"  only  because  the  account 
included  donations  under  special  legisla- 
tion. In  view  of  the  requirement  of  the 
act  of  Feb.  14,  1931,  that  donations  be 
applied  "for  the  benefit  of  individual  In- 
dians," donations  could  not  be  expended  in 
any  event  in  the  management  of  Indian 
tribal  resources.  Moreover,  contributions 
could  not  be  accepted  from  donors  who 
would  be  primarily  interested  in  advancing 
their  own  interests.  Such  contributions 
would  be  either  no  gifts  at  all  or  condition- 
al gifts  which  may  not  be  accepted  on  be- 
half of  the  U.S.  without  express  statutory 
authority. 

Acceptance  of  Contributions  for  the  Man- 
agement of  Indian  Resources,  M-35075 
(Nov.  22, 1948) 

The  President  has  broad  latitude  in  the 
matter  of  delegating  his  statutory  powers 
to  the  heads  of  the  executive  departments 
of  the  Government. 

When  an  official  of  the  Government  dele- 
gates a  particular  power  to  a  subordinate 
official,  the  former  does  not  thereby  evade 
his  responsibility  with  respect  to  the  mat- 
ter, but  he  continues  to  be  responsible  for 
the  manner  in  which  the  delegated  power 
is  exercised  by  his  subordinate. 

The  President  can  properly  delegate  to 
the  Secretary  of  the  Interior  the  power 
conferred  upon  the  President  in  the  Bonne- 
ville Project  Act  to  approve  conveyances 
of  land  or  interests  in  land  by  the  Admin- 
istrator of  the  Bonneville  Power  Admin- 
istration. 

Delegation  of  Statutory  Power  by  the 
President,  M-35091  (Mar.  8, 1949) 

The  Comptroller  General's  interpretation 
of  statute  governing  expenditures  is  bind- 
ing on  the  executive  agencies,  and  admin- 
istrative officers  must  conform  to  his  views 
if  appropriated  money  is  to  be  made  avail- 
able for  programs  which  they  wish  to 
undertake. 
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The  Comptroller  General  holds  himself  to 
be  the  deciding  authority  and  leans  toward 
a  strict  interpretation  of  appropriation 
acts. 

Statutory  restriction  underlying  question 
whether  the  permanent  facilities  pro- 
grammed for  immediate  and  future  con- 
struction may  be  erected  is  sec.  3733,  Rev. 
Stats. 

Basically  the  validity  of  any  contract  for 
the  construction  of  the  proposed  facilities 
is  dependent  upon  an  express  appropriation 
for  the  payment  thereof. 

Sec.  3736,  R.S.,  is  a  general  restrictive 
statute  which  impinges  upon  and  restricts 
general  implications  arising  from  subse- 
quent general  laws  and  particular  appropri- 
ation acts. 

The  authority  to  purchase  land  for  par- 
ticular purposes,  such  as  is  contained  in  the 
Federal  Reclamation  laws,  does  not,  by 
implication,  confer  authority  to  purchase 
land  for  other  purposes.  The  authority  to 
purchase  land  for  irrigation  works  does 
not  confer  authority  to  purchase  land  for 
purpose  of  constructing  public  buildings 
for  offices,  garages,  warehouses,  and 
residents. 

Property  may  be  leased  when  necessary 
or  incident  to  the  fulfillment  of  the  object 
of  the  appropriations  made  for  the  contin- 
ued construction  and  operation  and  mainte- 
nance of  irrigation  works,  and  such  leases 
may  include  as  part  or  whole  of  the  consid- 
eration therefor  the  making  of  improve- 
ments, alterations,  or  repairs  to  the  leased 
premises. 

The  Bur.  of  Reclamation  does  not  receive 
authorizations  to  construct  buildings.  The 
fact  that  the  estimates  for  appropriations 
have  included  amounts  for  such  purposes 
is  of  no  avail  in  determining  whether  the 
appropriations,  as  made  by  Congress,  are 
available  for  such  expenditures. 

Considerations  of  desirability,  expedi- 
ency, economy,  need,  and  necessity  have 
not  impressed  the  accounting  officers  of  the 
U.S. 

Agencies  which  construct  public  build- 
ings do  so  with  Congressional  authoriza- 
tion. All  of  Reclamation's  housing  problems 
could  be  resolved  very  simply  by  the  in- 
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elusion  of  the  words  "to  construct"  in  the 
Interior  Department  Appropriation  Acts. 
Construction    of    "Permanent    Facilities" 
(May  27, 1949) 

Availability  of  funds  appropriated  for 
fiscal  year  1950  for  construction  of  power 
features  of  Central  Valley  and  Colorado 
Big-Thompson  Projects. 

The  first  step  is  to  ascertain  the  intention 
of  the  legislative  body.  If  a  statute  where 
language  of  a  statute  is  clear  and  unam- 
biguous it  need  not  be  interpreted  as  it 
speaks  for  itself.  The  appropriation  items 
in  question  are  clear  in  their  meaning  and 
would  allow  the  expenditures  in  question. 

In  the  past  when  Congress  has  intended 
to  restrict  expenditures  it  has  inserted 
provisions  precluding  such  expenditure. 

The  legislative   history  of   these   items 
bears  out  the  above  conclusion. 
Memorandum  (Oct.  20,  1949) 

In  the  first  place  there  is  no  reference  to 
"Territories"  in  the  statute  only  to  "State." 

A  look  at  the  legislative  history  would 
lead  one  to  believe  that  in  the  absence  of  a 
showing  of  Congressional  intent  to  make 
the  statute  applicable  to  Alaska,  it  cannot 
be  so  applied. 

The  act  was  passed  to  remedy  a  situation 
which  did  not  exist  in  Alaska.  In  order  to 
extend  this  act  to  Alaska  there  must  be 
legislation  to  that  effect. 

There  is  one  Land  Office  decision  which 
mentions  this  act  and  the  belief  that  it 
applies  to  Alaska,  but  in  the  absence  of  a 
statement  of  the  reasons  for  this  belief, 
that  decision  should  not  influence  future 
decisions. 

Does  the  Act  of  Jan.  20,  1022.  Appl 
Alaska?  (Jan.  3, 1950) 

Gypsum  contained  in  land  which  is  cov- 
ered by  oil  and  gas  leases  issued  under  the 
Mineral  Leasing  Act  is  subject  to  disi> 
under  the  Materials  Act  of  July  31,  1947. 

The  mere  fact  that  land  containing 
sum  or  other  nonmetalliferoiis  minerals 
has  been  withdrawn  from  entry  under  the 
mining  laws  does  not  make  snch  gypsum 
or  other  minerals  subject  to  disposal  un- 
der the  Materials  Act. 
Sale  of  Gypsum  Under  Mat  '.  M- 

3G044  (July  7,  1950) 
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A  restrictive  administrative  regulation 
governing  members  of  the  public  will  not 
be  construed  as  applicable  to  the  U.S.  un- 
less the  language  of  the  regulation  express- 
ly evidences  an  intention  that  the  re- 
striction shall  apply  to  the  Govt. 

The  U.S.  is  not  bound  by  a  time 
limitation  in  the  Indian  probate  regula- 
tions regarding  the  filing  of  claims  against 
restricted  Indian  estates,  since  the  pro- 
visions imposing  the  limitation  do  not  spe- 
cifically mention  claims  of  the  U.S.  as  be- 
ing subject  to  the  limitation. 
Time  Limitation  on  Filing  Claims  of  the 
United  States  Against  Restricted  Indian 
Estates,  M-36066  (Feb.  6,  1951) 

Where  Congress,  in  a  statute  authoriz- 
ing a  particular  activity,  provides  that 
the  activity  may  be  carried  on  by  the  ad- 
ministering official  or  agency  "notwith- 
standing any  other  law,"  such  official  or 
agency  is  freed,  in  so  far  as  that  particular 
activity  is  concerned,  from  restrictive 
provisions  of  law  contained  elsewhere  in 
statutes  of  general  applicability,  and  is 
restricted  only  by  whatever  limitations 
Congress  prescribes  in  the  enabling  act. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
for  the  performance  by  the  latter  of  re- 
habilitation and  betterment  work  under 
the  act  of  Oct.  7,  1949,  is  not  subject  to 
the  prohibition  contained  in  3648  R.S. 
against  the  advance  of  public  money. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
under  the  act  of  Oct.  7,  1949,  may  agree 
to  the  inclusion  of  a  provision  for  the  ad- 
vance of  Govt,  funds  to  the  organization 
prior  to  the  performance  by  it  of  the  re- 
habilitation and  betterment  work  under 
the  contract,  if  the  Secretary  deems  such 
a  provision  to  be  reasonable  and  appropri- 
ate for  the  protection  of  the  U.S. 
Advance  of  Funds  to  Water  Users'  Or- 
ganizations, M-36085  (July  11,  1951) 

Pending  the  outcome  of  litigation  to  de- 
termine the  relative  obligation  of  the  U.S. 
in  the  Coachella  Valley  County  Water  Dis- 
trict under  repayment  Contract  No.  Hr- 
781  Supp.  dated  Dec.  22,  1946,  it  would 
not  be  legally  proper  to  deliver  water  to 
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the  district  through  facilities  constructed 
at  a  cost  in  excess  of  the  present  $13,- 
500,000  repayment  obligation  of  the  dis- 
trict, unless  the  district  agrees  to  repay 
such  excess  costs  if,  and  only  if,  the  Govt, 
prevails  in  the  pending  suit. 
Delivery  of  Water  from  Completed  Works 
in  Coachella  Valley,  M-36150  (Nov.  21, 
1952) 

To  qualify  to  buy  a  five-acre  tract  in 
Alaska  as  a  home  or  headquarters  site  un- 
der the  first  proviso  of  sec.  10  of  the  act  of 
May  14,  1898,  as  amended,  the  claimant 
must  be  engaged  in  trade,  manufacture,  or 
other  productive  industry;  but  it  is  not 
necessary  that  he  carry  on  his  trade  or 
other  occupation  on  the  tract. 
Interpretation  of  First  Proviso  of  Section 
10  of  the  Act  of  May  llf,  1898,  as  Amended, 
M-36187  (Nov.  12,  1953) 

This  opinion  compares  the  limitations  on 
work  done  by  force  account  contained  in 
H.R.  8680,  83d  Congress,  with  the  similar 
limitation  contained  in  the  Interior  Depart- 
ment Appropriation  Act,  1954. 
Limitations  on  Reclamation  Work  by  Force 
Account,  M-36220  (May  12,  1954) 

The  act  of  Mar.  12,  1914,  authorizing 
the  President  to  operate  railroads  in  Alas- 
ka, which  authority  has  been  vested  in  the 
Secretary  of  the  Interior  by  Executive  or- 
der, and  the  Interior  Department  Appropri- 
ation Act,  1955,  contain  authority  under 
which  the  Alaska  Railroad  may  operate 
ocean-going  vessels,  provided  the  Secretary 
or  his  properly  authorized  representative, 
determines  such  operations  to  be  necessary 
for  the  benefit  and  development  of  industry 
or  travel  in  the  area  served. 
Operation  of  Ships  by  the  Alaska  Railroad, 
M-36244  (Sept.  30,  1954) 

STOCK-RAISING  HOMESTEADS 
GENERALLY 

Stock-raising  homestead  entry  held  for 
cancellation  by  decision  of  GLO. 
United  States  v.  Clayton  H.  Rich,  Jr.,  Den- 
ver 046797,  Contest  No.  13825,  A-23640 
(July  9,  1943) 

Motion  for  rehearing  of  Departmental 
decision  of  April  17,  1943,  which  affirmed 
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the  decision  of  GLO  to  the  extent  that  it 
held  the  stock-raising  homestead  applica- 
tion, Pueblo  055841,  for  rejection  but  modi- 
fied the  decision  insofar  as  it  accorded  the 
applicant  a  right  to  file  an  application  un- 
der Rev.  Stat.  sec.  2289. 
Gerald  Fred  Mitchell,  A-23521  (July  13, 
1943) 

Appeal   from   decision  of  GLO  holding 
homestead  entry  for  cancellation. 
Clarence  A.  Springsteen  v.  Heirs  of  Eu- 
gene McCarthy,  Cheyenne  055481  "C",  A- 
23655  (July  21,  1943) 

Stock-raising  homestead  entry  held  for 
cancellation  by  decision  of  GLO.  Appeal 
filed. 

Afton  F.  Lloyd,  deserted  wife  of  Marion 
George  Fletcher,  Salt  Lake  City  051619  "C", 
A-23671  (July  31, 1943) 

Decision  of  June  9,  1943,  which  affirmed 
the  decision  of  GLO  holding  for  cancella- 
tion the  stock-raising  homestead  entries. 
Motion  filed. 

United  States  v.  Peter  B.  Boatner,  Denver 
0/f5284,  046331,  "C",  A-23618  (Aug.  3, 1943) 

Stock-raising  homestead  entry  held  for 
cancellation. 

United  States  v.  Elizabeth  D.  O'Brien, 
Cheyenne  059831  "C",  A-23715  (Oct.  30, 
1943) 

Entry  held  for  cancellation. 
United  States  v.   Charles  A.  McCormick, 
Phoenix    075126    "C",    A-2371S    (Oct.    30, 
1943) 

Additional  stock-raising  homestead  entry 
held  for  cancellation. 

United  States  v.  Heirs  of  Jennie  B.  Elliott, 
deceased,  Ursula  Capt,  devisee,  Phoenix 
074293  "C",  A-23732  (Nov.  10,  1943) 

Original  stock-raising  homestead  entry. 
United  States  v.  William  I.  Moore,  Buffalo 
032469  "C",  A-23694  (Nov.  22, 1943) 

Appeal  from  decision  of  GLO  holding 
stock-raising  homestead  entry  for  cancella- 
tion. 

United  States  v.  Robert  L.  Pope,  Jr.,  Pueblo 
056164  "C",  A-23741  (Dec.  29,  1943) 


STOCK-RAISING  HOMESTEADS— Con. 
GENERALLY— Continued 
Entry  held  for  cancellation.  Motion  for 
rehearing  filed. 

United  States  v.  Heirs  of  Minnie  Cristanna 
Rhea,  Las  Cruces  049105  "C",  A-23744 
(Feb.  8,  3944) 

Adverse  proceedings  against  stock-rais- 
ing homestead  entry  held  for  dismissal. 
United  States  v.  William  I.  Moore,  Buffalo 
032469  "C",  A-23694  (Mar.  1,  1944) 

Homestead  entry  held  for  cancellation. 
United  States  v.  Robert  Eldon  Adam  son, 
Blackfoot  047206  "C",  A-23837  (May  10, 
1944) 

Stock-raising  homestead  entry  held  for 
cancellation  in  part,  and  interpretation  or- 
der amended. 

United  States  v.  John  Stanley  Castagno, 
Salt  Lake  049860  "F",  A-23668  (May  10, 
1944) 

On  February  23  1942,  the  Dept.  affirmed 
the  decision  of  the  Acting  Comm'r  of  GLO 
rejecting  the  application  below  to  amend 
his  stock-raising  homestead  entry. 
Arthur  Saioyer,  Salt  Lake  051187  "C",  A- 
22999  (June  5,  1944) 

Amendment  of  patent  allowed  and  pro- 
test dismissed. 

David  E.  Smith,  Denver  034930,  035369 
"B",  A-23820  (June  23,  1944) 

Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office  which 
reversed  the  decision  of  the  register  and 
held  his  stock-raising  homestead  entry  for 
cancellation  on  the  ground  that  he  was  not 
qualified  to  make  the  entry,  being  on  the 
date  thereof  the  owner  of  more  than  160 
acres  of  land. 

United  States  v.  Norman  C.  Albrethsen, 
Blackfoot  046806  "C",  A-23871  (July  25, 
1944) 

Motion  for  rehearing  filed  in  the  adverse 
proceeding  against  stock-raising  homestead 
entry,  wherein  the  Department,  by  decision 
of  May  10, 1944,  affirmed  the  decision  of  the 
Commissioner  of  the  General  Land  Office 
holding  his  entry  for  cancellation. 
I  tiitcd  States  v.  Robert  Eldon  .\<l<u>is<nt. 
Blackfoot  047206  "C",  A-23837  (July  31. 
1944) 
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Adverse  proceedings  dismissed  and  final 
certificate    authorized.    Appeal    from    the 
General  Land  Office. 

United  States  v.  Lotta  P.  Albert,  Widow  of 
John  Albert,  Buffalo  029582  "C",  A-23827 
(Nov.  14, 1944) 

ADDITIONAL  ENTHY 

Lands  additionally  available  are  to  be 
administered  in  accordance  with  customary 
"so  far  as  such  administration  may  be  prac- 
ticable and  consistent  with  good  range 
management,"  and  the  question  of  "good 
range  officials"  must  be  given  great  weight. 

The  determination  of  the  range  to  be 
used  under  a  license  is  entirely  a  matter  for 
the  Grazing  Service,  and  in  the  allotment 
of  the  range  the  Department  is  not  limited 
by  the  particular  requests  of  the  parties. 
James  Bundy,  Appeal  from  decision  of  Ex- 
aminer of  Grazing  Service,  A-24438  (June 
3,  1947) 

Where  an  enlarged  homestead  entry  and 
an  additional  stock-raising  homestead 
entry  were  canceled  in  1935  because  of  the 
failure  of  the  entryman  to  submit  final 
proof,  an  application  made  in  1949  by  the 
entryman  for  the  reinstatement  of  the  en- 
tries was  properly  rejected  because  of  the 
lack  of  diligence  displayed  by  the  entry- 
man. 

William     E.     McGuffle,     Denver     032680, 
032127,  A-26234  (Oct.  23,  1951) 
LANDS  SUBJECT  TO 

Cancellation  of  stock-raising  entry.  Peti- 
tion for  the  exercise  of  supervisory 
authority. 

U.S.  v.  Norman  C.  Albrethsen,  BlacJcfoot 
046806  "0",  A-23871  (Feb.  13,  1945) 

Adverse  proceedings  dismissed  and  final 
certificate  authorized.  Reversed.  Motion  for 
rehearing. 

U.S.  v.  Lotta  P.  Albert,  widow  of  John 
Albert,  Buffalo  029582  "C",  A-23827  (Jan. 
5,  1946) 

Application  for  reinstatement  rejected. 
Appeal  from  the  General  Land  Office. 
Spencer  Stuart,  Las  Cruces  036812  "C",  A- 
24080  (Feb.  14, 1946) 
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Grazing  lease  application  filed  by  Mc- 
Carthy was  rejected  by  decision  of  the  As- 
sistant Commissioner  of  the  General  Land 
Office,  and  he  offered  to  Lesser  Holzhauser 
a  two-year  lease  of  the  lands  sought  by  Mc- 
Carthy. McCarthy  protested  this  decision. 
The  lands  in  conflict  comprise  240  acres. 

It  was  concluded  that  McCarthy  was  not 
a  bona  fide  livestock  operator  and  that  the 
lands  sought  would  have  more  beneficial 
use  in  connection  with  the  base  properties 
of  Holzhauser,  whose  livestock  operations 
were  on  a  larger  scale. 
Edward  McCarthy,  Sacramento  036085, 
035912  "K",  A-24277  (Apr.  25,  1946) 

A  homestead  entryman  under  the  Stock 
Raising  Homestead  Act  is  not  entitled  to 
a  preference  to  lease  the  oil  and  gas  rights 
within  the  entry. 

Where  land  to  be  leased  for  oil  and  gas 
development  is  not  within  any  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field,  the  first  qualified  applicant  to  file  an 
application  for  the  lease  is  entitled  to  a 
lease  of  such  land. 

Ross  A.  Burd,  Cheyenne  076876,  A-25746 
(July  28,  1946) 

Application  for  homestead  entry  held  for 
rejection  and  rejection  affirmed.  Motion  for 
rehearing. 

A  40-acre  tract  on  the  Gunnison  River 
in  Colo.,  which  contains  little  more  than  10 
acres  of  tillable  land,  is  not  suitable  for 
homestead  entry  where  the  tillable  parcel 
is  subject  to  inundation  and  damage  by  the 
river  and  where  the  costs  of  its  preparation 
for  tillage  and  irrigation  are  likely  to  be 
excessive  in  relation  to  probable  returns. 

Where  the  entry  and  fencing  of  a  40- 
acre  tract  bordering  the  river  would  inter- 
fere with  the  trailing  of  stock  along  the 
river  valley  and  with  the  administration  of 
the  grazing  district,  entry  should  not  be 
allowed. 

Herman  W.  Apple,  Denver  052200  "LC,"  A- 
24191  (Sept.  16,  1946) 

A  protest  against  an  exchange  of  lands 
on  the  ground  that  the  protestant's  cattle 
would  have  their  ingress  and  egress 
blocked  and  be  diverted  denied  where  the 
exchange  would  promote  the  interests  of 
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both  the  exchange  applicant  and  the  Govt., 
the  protectant  merely  desires  to  continue 
the  practice  of  drifting  cattle  in  trespass 
across  the  selected  lands,  ingress  and 
egress  of  the  cattle  is  possible  over  public 
highways  despite  some  inconvenience  to 
the  protectant  in  driving  rather  than  drift- 
ing the  cattle  over  the  thin  strip  of  selected 
lands,  and  the  selection  would  not  affect 
the  protestant's  drift  fence. 
Aurora  Grazing  Association  v.  Ernest  W. 
Herbert,  Salt  Lake  City  063287  "A"',  A- 
24317  (Nov.  27,  1946) 

Appellant  filed  application  for  certiorari 
concerning  petition  filed  Sept.  19,  1945, 
praying  reconsideration  of  application  of 
Oct.  21,  1944,  for  reinstatement  of  canceled 
entry.  In  this  case,  the  three  decisions  of 
the  Secretary  have  made  final  and  con- 
sistently adverse  determination  of  Evans' 
claims  to  this  entry.  The  issues  of  Evans' 
bad  faith,  lack  of  residence  and  forfeiture 
of  all  right  to  the  land  are  therefore  res 
judicata.  The  entry  has  been  canceled  and 
the  case  closed.  It  will  not  be  reopened  and 
no  further  applications,  motions  or  re- 
quests regarding  it  will  be  entertained  by 
either  the  Department  or  the  Bur.  of  Land 
Management. 

Donald  E.  Evans,   Cheyenne  055041   "C", 
A-21120  (Feb.  14, 1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims,  rights 
or  privileges"  existing  on  Aug.  1,  1946. 
Unless  the  lease,  permit  or  license  was 
actually  issued  to  the  applicant  before 
Aug.  1,  1946,  the  reservation  must  be  in- 
serted. Even  in  the  absence  of  the  reserva- 
tion, a  mineral  lessee  must  confine  his  min- 
ing operations  to  the  extracting  of  those 
minerals  for  which  the  lease  was  issued. 

An  approval  of  an  assignment  of  a 
mineral  lease,  except  an  oil  and  gas  lease, 
may  be  conditioned  on  insertion  of  the  fis- 
sionable source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
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need  be  considered  to  ascertain  the  propri- 
ety of  inserting  the  reservation  is  whether 
a  proper  application  for  entry  was  filed 
prior  to  Aug.  1,  1946,  irrespective  of  when 
the  application  is  allowed. 

Applications     for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National  Forest  pur- 
poses under  the  act  of  Mar.  20,  1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An  entryman  may  waive  his  "valid  claim, 
right  or  privilege"  to  be  exempt  from  the 
fissionable  source  material  reservations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim 
as  of  Aug.  1,  1946,  is  still  subject  to  licens- 
ing by  the  Atomic  Energy  Commission  be- 
fore he  can  transfer  any  source  materials 
which  are  extracted. 

Participants  in  the  development  of  th«> 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of 
deposits  of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which  confidential  information 
was  required. 

Sec.  5(b)(7)  of  the  Atomic  Energy  A.  t 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  lo.-at<>r< 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  depositsM  were 
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involved,  gives  the  locator  a  valid  right 
to  a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits  of 
fissionable  materials  E.O.  No.  9701  was  ap- 
plicable after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(b)(7)  of  the  Atomic  Energy 
Act  (May  13, 1947) 

Lands  additionally  available  are  to  be 
administered  in  accordance  with  customary 
"so  far  as  such  administration  may  be 
practicable  and  consistent  with  good  range 
management,"  and  the  question  of  "good 
range  officials"  must  be  given  great  weight. 

The  determination  of  the  range  to  be  used 
under  a  license  is  entirely  a  matter  for  the 
Grazing  Service,  and  in  the  allotment  of 
the  range  the  Department  is  not  limited  by 
the  particular  requests  of  the  parties. 
James  Bundy,  Appeal  from  decision  of 
Examiner  of  Grazing  Service,  A-24438 
(June  3,  1947) 

Petition  for  Partial  Revocation  of  a 
Stock  Driveway  Withdrawal  Denied. 

The  application  to  make  homestead  entry 
was  rejected  by  BLM  on  the  ground  that 
the  lands  were  included  within  a  stock 
driveway  withdrawal.  Petitions  were  filed 
for  the  revocation  of  the  stock  driveway 
withdrawal  as  to  these  lands.  Petition  was 
denied  by  the  Bureau  "because  there  are 
several  operators  located  at  Hammett, 
Idaho,  who  use  the  land  in  question  as  a 
means  of  access  to  their  range  units  on  the 
south  side  of  the  Snake  River." 

Roberson  appealed  and  submitted  a  state- 
ment signed  by  a  number  of  his  neighbors 
that  the  lands  are  no  longer  used  for  stock 
driveway  purposes. 

Several  livestock  operators  in  the  Ham- 
mett area  use  the  South  Side  Range  Unit 
and  trail  cattle  across  the  Hammett  Bridge 
to  enter  this  range.  In  doing  so,  it  is  nec- 
essary for  them  to  drive  up  the  narrow 
roadway  and  to  use  the  land  now  under 
the  stock  driveway  withdrawal.  The  revo- 
cation of  a  portion  of  the  stock  driveway 
withdrawal,    as    requested    by    Roberson, 
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would  seriously  interfere  with  these  range 
operations. 

Charles  Henry  Roberson,  Blackfoot  0^5646, 
A-24626  (July  17, 1947) 

Applicant  appealed  from  a  decision  of 
the  Director  of  BLM  rejecting  his  applica- 
tion for  a  right-of-way  for  a  reservoir  and 
a  supply  ditch  for  stock  and  domestic  pur- 
poses on  certain  lands  now  included  within 
Wyoming  Grazing  District  No.  3.  The 
grounds  assigned  for  the  decision  were : 

1.  That  Brannon  no  longer  has  any  land 
or  livestock  in  the  area  nor  yet  a  permit 
for  grazing  on  the  Federal  range; 

2.  That  although  applicant  constructed 
a  reservoir  and  a  supply  ditch  on  said  lands 
many  years  ago,  before  applying  for  a 
right-of-way,  he  has  not  maintained  the 
works  to  beneficial  use ; 

3.  Further,  that  today  sec.  4  of  the  Tay- 
lor Grazing  Act  requires  that  reservoirs 
and  other  improvements  built  on  the  Fed- 
eral range  by  individuals  for  the  watering 
of  livestock  shall  be  under  permit  by  the 
Secretary  of  the  Interior  ; 

4.  That  range  permittees  in  this  area 
have  had  ample  opportunity  to  apply  for 
the  necessary  sec.  4  permit  for  these  im- 
provements but  that  those  approached  in 
the  matter  have  considered  the  works  not 
worth  further  expenditures ; 

5.  That  since  the  right-of-way  and  the 
reservoir  permit  are  not  desired  by  per- 
mittees ranging  near  the  reservoir  there  is 
no  reason  why  those  privileges  should  now 
be  granted  to  a  nonpermittee  of  the  range. 

Departmental  records  show  that  the  con- 
fusion concerning  Brannon's  application 
resulted  from  an  entry  in  the  register's 
office  erroneously  describing  the  company's 
application  022164,  made  on  the  same  day 
as  Brannon's  022165,  as  seeking  rights-of- 
way  for  all  four  reservoirs  and  supply 
ditches  instead  of  for  Nos.  1,  2  and  3  only. 
The  long  series  of  errors  and  misunder- 
standings which  ensued  was  slow  of  cor- 
rection and  regrettably  delayed  proper 
handling  of  applicant's  application. 

Upon  consideration  of  the  whole  record, 
the  Department  is  of  the  opinion  that  the 
appellant  is  entitled  to  relief. 
Chester  Brannon,  Evanston,   022165   "F", 
A-24647  (Oct.  28,  1947) 
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Where  the  climatic  reasons  stock-raising 
homestead  residence  requirements  are 
changed  to  5  months  for  5  years  under  the 
act  of  Feb.  25,  1919  (40  Stat.  1153;  43 
U.S.C.  231,  1946  Ed.),  the  residence  during 
the  5  months  must  be  continuous  and, 
where  it  is  found  to  have  been  interrupted, 
the  entry  will  be  canceled. 
U.S.  v.  William  A.  Wood,  Blackfoot  046452 
¥0",  A-25303  (Sept.  22, 1948) 

Lands  not  designated  as  "stock-raising 
lands"  are  not  subject  to  entry  under  the 
stock-raising  homestead  laws. 
Charles  C.  Rich,  Jr.,  Salt  Lake  City  047974 
lc»,  A-24702  (Sept.  30, 1948) 

Appeal  From  Denial  of  Application  for 
Reinstatement  of  Stock-raising  Homestead 
Entry. 

A  contention  by  an  entryman  that  he 
failed  in  a  former  proceeding  under  the 
homestead  laws  adequately  to  present 
available  evidence  on  the  subject  of  resi- 
dence does  not  constitute  a  proper  basis  for 
the  reinstatement  of  an  entry  which  was 
canceled  after  full  consideration  and  an 
observance  of  all  the  procedural  steps  that 
have  been  prescribed  for  the  purpose  of  in- 
suring fair  treatment  to  those  who  seek 
to  acquire  public  lands  under  the  home- 
stead laws. 

Clifford  E.  Muender,  Denver  045816  "0", 
A-24602  (Oct.  1,  1948) 

An  entryman  is  permitted  to  reinstate 
his  stock-raising  homestead  entry  when  his 
failure  to  submit  final  proof  of  entry  re- 
sulted from  activities  of  the  Govt,  in  con- 
nection with  a  proposed  acquisition  of  the 
land  in  his  entry  for  Federal  purposes. 
Forrest  W.  Hodges,  Billings  034559  "C", 
A-24G68  (Dec.  3, 1948) 

Where  a  homestead  entry  would  inter- 
fere with  the  administration  of  a  grazing 
district  by  reducing  the  area  of  public  ac- 
cess to  a  river  for  stock-watering  purposes, 
and,  by  using  river  water  for  irrigation, 
would  reduce  the  small  quantity  of  water 
available  for  the  stock  of  grazing  allottees, 
such  entry  will  be  denied  as  contrary  to 
the  public  interest. 

Arthur  E.  Brannan,  Denver  052088  "C", 
A-24376  (Jan.  26, 1949) 
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Deposits  of  oil  and  gas  reserved  to  the 
U.S.  under  patents  issued  pursuant  to  the 
Stock-raising  Homestead  Act  cannot  be 
leased  if  they  are  within  the  boundaries  of 
a  national  monument. 
Perley  M.  Lewis,  Phoenix  085075,  A-25684 
(May  17,  1949) 

A  homestead  entryman  under  the  Stock- 
raising  Homestead  Act  is  not  entitled  to  a 
preference  to  lease  the  oil  and  gas  rights 
within  the  entry. 

Where  land  to  be  leased  for  oil  and  gas 
development  is  not  within  any  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field,  the  first  qualified  applicant  to  file  an 
application  for  the  lease  is  entitled  to  a 
lease  of  such  lands. 

Ross  A.  Bnrd,  Cheyenne  076876,  A-25746 
(July  28,  1949) 

A  person  who  holds  a  patent  to  the  sur- 
face of  land  under  the  Stock-raising  Home- 
stead Act  has  no  preference  to  any  lease 
that  may  subsequently  be  issued  under  the 
Mineral  Leasing  Act  for  the  oil  and  gas 
deposits  in  the  land. 

The  first  person  who  applies  for  an  oil 
and  gas  lease  on  land,  the  surface  of  which 
has  been  patented  under  the  Stock-raising 
Homestead  Act,  is  entitled  to  the  lease 
unless  the  land  is  within  the  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field. 

Bertha    McCullough    Boriskic,    Cheyenne 
075190,  A-25742  (Nov.  18, 1949) 

Where  land  was  patented  under  the 
Stock-raising  Homestead  Act,  which  re- 
quired that  the  minerals  be  reserved  to 
the  U.S.,  the  owner  of  the  surface  has  no 
preference  right  to  an  oil  and  gas  Lease 
under  sec.  20  of  the  Mineral  Leasing  Act 
Leonora  M.  McCullough  Cordell,  <'h<  >/>  nne 
078170,  A-25784  (Dec.  6, 1949) 

A  person  who  owns  the  surface  of  land 
patented  under  the  Stock-raisimr  I  I"i no- 
stead  Act,  which  required  that  the  minerals 
be  reserved  to  the  U.S.,  has  no  preference 
right  to  a  lease  that  may  subsequently  be 
issued  under  the  Mineral  Leasing  Ad  for 
the  oil  and  gas  dei>osits  in  the  land. 
Henry  E.  Bianchi,  Sacramento  0.',:>',il.  A 
25785  (Dec.  14, 1949) 
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The  final  proof  submitted  on  an  entry  of 
land  under  the  Stock-raising  Homestead 
Act  must  be  rejected  where  the  record 
shows  that  there  has  never  been  a  habitable 
house  on  the  land,  that  the  entryman  has 
not  resided  on  the  land,  and  that  improve- 
ments have  not  been  made  as  required  by 
the  statute. 


John    Shepard,    Pierre 
(Nov.  2,  1950) 
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Where  the  widow  of  an  entryman  under 
the  stock-raising  homestead  law  has  failed, 
after  repeated  extensions  of  time,  to  sub- 
mit satisfactory  proof  of  compliance  with 
the  requirements  of  the  law,  it  is  proper 
to  reject  her  application  for  a  further  ex- 
tension of  time  within  which  to  comply. 
Mrs.  Clarence  H.  Lawrence,  Phoenix 
067948,  A-26147  (Jan.  31,  1951) 

Before  land  could  be  entered  under  the 
stock-raising  homestead  law,  it  must  have 
been  designated  as  suitable  for  entry  under 
that  law. 

One  who  settled  on  unsurveyed  land 
which  had  not  been  designated  as  suitable 
for  entry  under  the  stock-raising  home- 
stead law  initiated  no  valid  claim  to  the 
land  under  that  law. 

One  who  settled  on  unsurveyed  land 
which  had  been  withdrawn  from  all  forms 
of  disposition  except  entry  under  the  stock- 
raising  homestead  law  could  not,  by  virtue 
of  his  settlement,  claim  any  right  to  the 
land  under  the  ordinary  homestead  laws. 
Bill  TomadaMs,  Salt  Lake  052294,  A-26218 
(Sept.  11,  1951) 

An  application  for  an  oil  and  gas  lease 
on  land  which  is  subject  to  the  right  of 
another  person  to  have  a  subsisting  oil  and 
gas  lease  on  the  same  land  extended  is 
properly  rejected. 

Where  the  land  was  patented  under  the 
Stock-Raising  Homestead  Act,  which  re- 
quires that  the  minerals  be  reserved  to  the 
U.S.,  the  owner  of  the  surface  has  no  pref- 
erence right  to  an  oil  and  gas  lease  under 
sec.  20  of  the  Mineral  Leasing  Act. 
Harold  and  Emma  M.  Hardy,  Los  Angeles 
091152,  A-26547  (Dec.  19, 1951) 

An  entryman,  or  one  who  holds  a  patent 
to  the  surface  of  land,  under  the  Stock- 
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Raising  Homestead  Act  has  no  preference 
right  to  obtain  an  oil  and  gas  lease  on  the 
land  in  the  event  that  it  is  leased  for  oil 
and  gas  development  pursuant  to  the  Min- 
eral Leasing  Act. 

Andy   Marler,    Wyoming   05529,    A-26290 
(Dec.  19, 1951) 

The  homestead  laws  require  that  the 
entryman  must  establish  a  residence  on 
the  desired  land  with  the  intent  in  good 
faith  to  obtain  a  home  for  himself. 

When  it  is  shown  that  the  family  of  a 
person  claiming  to  have  settled  on  public 
land  as  a  uredicate  for  obtaining  a  home- 
stead under  the  act  of  May  14,  1880,  did 
not  reside  on  that  land,  a  rebuttable  pre- 
sumption of  lack  of  good  faith  in  the  estab- 
lishment of  residence  arises. 

Where  the  evidence  shows  that  a  home- 
stead settler  filed  his  settlement  claim  in 
order  to  run  cattle  on  it  in  connection  with 
his  home  ranch  some  6  to  9  miles  away, 
that  he  stayed  there  during  the  summer 
with  his  cattle,  and  that  his  family  did  not 
reside  on  the  claim  but  continued  to  reside 
at  the  home  ranch  because  of  its  proximity 
to  schools,  the  ill  health  of  his  wife,  and 
the  inaccessibility  of  the  claim,  it  must 
be  concluded  that  the  land  involved  was 
in  reality  sought  only  for  range  purposes 
incidental  to  the  operation  of  the  ranch, 
and  that  the  settler  did  not  in  good  faith 
establish  residence  on  the  claim. 
Gerald  Fred  Mitchell,  Contest  No.  10356; 
Pueblo  055841,  A-26563  (Mar.  26,  1953) 

Where  land  was  patented  under  the 
Stock-Raising  Homestead  Act,  which  re- 
quires that  the  minerals  be  reserved  to 
the  U.S.,  the  owner  of  the  surface  has  no 
preference  right  to  an  oil  and  gas  lease 
under  sec.  20  of  the  Mineral  Leasing  Act. 

Until  bonds  for  the  protection  of  the 
surface  owners  are  filed  or  until  agree- 
ment is  reached  with  such  owners,  lessees 
under  the  Mineral  Leasing  Act  of  land 
patented  under  the  Stock-Raising  Home- 
stead Act  with  a  reservation  of  the  min- 
erals to  the  U.S.  may  not  enter  such  lands. 
Perry  A.  Ennis,  et  ano,  Montana  04001, 
04002,  03540,  03681,  A-26778  (Oct.  8,  1953) 

The  Geological  Survey's  determination 
that  as  of  the  time  of  the  filing  of  an  oil 
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and  gas  lease  application  the  land  applied 
for  is  not  within  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  will  not 
be  disturbed  in  the  absence  of  a  showing 
that  the  definition  was  improperly  made. 
The  surface  owner  of  land  patented 
under  the  Stock-Raising  Homestead  Act 
with  a  reservation  of  minerals  to  the  U.S. 
has  no  preference  right  to  an  oil  and  gas 
lease  under  sec.  20  of  the  Mineral  Leasing 
Act. 

James   S.    Lannan,    Los   Angeles    09S211, 
099028,  A-26831  (Mar.  19,  1954) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  confers  no  vested  right  on 
the  applicant  before  a  lease  is  issued. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation,  including  the 
mining  and  mineral  leasing  laws,  and  re- 
order which  have  been  patented. 

A  withdrawal  of  public  lands  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and  min- 
eral leasing  laws,  will  result  in  the  with- 
drawal of  a  mineral  estate  reserved  to  the 
U.S.  in  lands  embraced  by  the  withdrawal 
order  which  have  been  patented. 

The  Mineral  Leasing  Act  neither  repeals 
nor  modifies  either  the  President's  express 
authority  to  make  temporary  withdrawals 
from  the  public  domain  for  a  purpose  com- 
ing within  the  Withdrawn  Act  of  June 
25,  1910,  or  the  President's  general  author- 
ity to  make  withdrawals  for  permanent 
use  by  the  Govt,  for  other  and  authorized 
purposes. 

Gilbert  E.   Strickler,  Las   Cruces  071872, 
A-26901  (July  19,  1954) 

Land  which  is  within  a  stock-driveway 
withdrawal  is  not  subject  to  application 
for  homestead  entry,  and  an  application 
for  such  land  must  be  rejected. 

An  application  for  withdrawn  land  con- 
fers on  the  applicant  no  right  to  the  land 
if  it  is  later  restored  to  entry. 

Where,  pursuant  to  an  application,  land 
which  is  within  a  grazing  district  is  clas- 
sified under  sec.  7  of  the  Taylor  Grazing 
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Act  as  suitable  for  homestead  entry,  the 
individual  whose  application  resulted  in 
the  classification  is  entitled  to  a  sec.  7 
preference  right  of  entry  on  the  land  to 
the  extent  that  it  becomes  available  for 
homestead  entry  as  a  result  of  the  classifi- 
cation order. 

Vester  Lee  Hammontree,  Los  Angehs 
088402,  A-26S66  (Aug.  17,  1954) 

STRATEGIC  AND  CRITICAL  MATERIALS 
Discusses  the  question  of  proposed 
policy  on  subject  of  recently  enacted 
stockpiling  legislation.  Quotes  material 
from  Opinion  approved  by  Assistant  Sec- 
retary Davidson,  Aug.  5,  to  the  effect  that 
there  is  not  any  hard  and  fast  rule  t<>  be 
laid  down,  that  the  stockpiling  is  a  matter 
entrusted  to  the  discretion  of  the  Secretar; 
of  the  Interior. 
Memorandum  (Sept.  11,  1946) 

The  Secretary  is  without  authority  to 
delegate  to  the  Army  and  Navy  Munil 
Board  the  appointing  authority  vested  in 
him  by  sec.  3  of  the  Strategic  and  Critical 
Materials  Stockpiling  Act  with  respect  to 
industry  advisory  committees. 
Memorandum.    Opinion    (Nov.    1,    194G) 

"Strategic  and  critical  materials"  are 
those  which  the  Sec.  of  the  Army,  Sec.  of 
Navy,  and  Sec.  of  Interior  jointly  deter- 
mine to  be  strategic  and  critical.  Refer- 
ence in  Strategic  and  Critical  Materials 
Stockpiling  Act  to  decreasing  and  prevent- 
ing dependence  of  U.S.  upon  foreign  na- 
tions for  supplies  of  these  materials  does 
not  constitute  a  limitation  circumscribing 
authority  of  Secretaries  of  Army  ami 
Navy  and  Interior  to  decide  which  mate- 
rials shall  be  acquired  for  stockpiling. 
Strategic  and  Critical  Materials  Stock- 
piling Act,  M-35053  (June  24,  L948) 

There  has  been   no   derogation   of   M  \ 
functions  of  the  Secretary  of  Che  Intel 
under  the   Stockpiling  Act  by   reason  of 
subsequent  legislation. 

The  only  effects  of  i  lie  National  Security 
Act  of  1947  on  the  Secretary's  autho 
with  respect  to  stockpiling  were    (a)    to 
make  obsolete  the  previous  statutory  re- 
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quirement  that  the  several  Secretaries 
act  through  the  agency  of  the  Army  and 
Navy  Munitions  Board  in  designating 
strategic  materials  and  in  determining 
the  quality  and  quantity  of  materials  to  be 
stockpiled;  and  (b)  to  make  the  Secre- 
tary of  the  Interior  an  advisor  of  the 
President  with  respect  to  "policies  for  es- 
tablishing adequate  reserves  of  strategic 
and  critical  material,  and  for  the  conserva- 
tion of  these  reserves." 
Functions  of  the  Secretary  of  the  Interior 
Under  Stockpiling  Act,  M-35056  (Nov. 
2,1948) 

Minerals  in  public  lands  which  are  in- 
cluded in  withdrawals  made  pursuant  to 
the  implied  power  of  the  President  or  in 
withdrawals  made  pursuant  to  the  act  of 
June  25,  1910,  are  not,  solely  because  of 
the  withdrawals,  subject  to  disposal  under 
the  Materials  Act  of  July  31,  1947. 
Applicability  of  Materials  Act  to  With- 
drawn Lands,  M-36056  (Nov.  10,  1950) 

Authority  exists  under  clause  (2)  of  sub- 
sec,  (a)  of  section  303  of  the  Defense  Pro- 
duction Act  of  1950  (50  U.S.O.A.  App.  2093) , 
to  pay  to  producer  direct  subsidies  for  the 
difference  between  their  respective  costs 
of  production  and  the  current  ceiling  prices 
for  critical  and  strategic  minerals  and 
metals,  provided  sufficient  funds  are  avail- 
able and  are  obligated  to  carry  out  the 
program. 

The  Secretary  of  the  Interior  has  the 
requisite  authority  to  initiate  a  subsidy 
program  relating  to  critical  and  strategic 
minerals  and  metals  after  it  has  been 
approved  by  the  Defense  Production  Ad- 
ministrator. 

Direct  Subsidies  for  the  Production  of 
Crirtical  and  Strategic  Minerals  and 
Metals,  M-36091  (July  17,  1951) 

The  Strategic  and  Critical  Materials 
Stockpiling  Act  provides  the  basic  legal  au- 
thority for  the  acquisition  and  retention  of 
strategic  materials  to  prevent  our  depen- 
dence upon  foreign  nations  for  supply  of 
those  materials  in  time  of  national  emer- 
gency. 

Under  that  act  the  Secretary  exercises 
jointly  with  the  Secretaries  of  War  and 
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MATERIALS— Continued 
Navy  the  function  of  determining  which 
materials  are  critical,  standards  of 
quality  necessary  for  its  stockpiling,  and 
quantities  of  each  material  to  be  stock- 
piled. 

Under  sec.  98a  of  the  Strategic  and 
Critical  Materials  Stockpiling  Act,  the  most 
notable  feature  of  the  Secretary's  author- 
ity is  his  veto  power  called  into  being  by 
the  requirement  that  all  three  Secretaries 
must  act  jointly. 

The  Secretary,  while  not  specifically  au- 
thorized by  the  Stockpiling  Act  to  have  a 
voice  in  stockpiling  activities,  he,  by  stat- 
ute, has  authority  to  determine  require- 
ments, and  as  his  functions  as  a  cabinet 
officer  bear  upon  related  matters,  he  neces- 
sarily is  authorized  to  enter  into  major 
policy  decisions  in  the  field  of  stockpiling. 
He  is  also  a  member  of  the  Munitions 
Board  Interdepartmental  Stockpile  Com- 
mittee. 

Functions  of  the  Secretary  of  the  Interior 
Relating  to  Stockpiling  (Apr.  10,  1952) 

The  Secretary  of  the  Interior  and  the 
Munitions  Board,  acting  jointly,  have  au- 
thority to  determine  that  a  semimanufac- 
tured material  is  a  strategic  and  critical 
material  and  should  be  stockpiled,  even 
though  such  material  can  be  derived  in  ade« 
quate  quantities  from  domestic  raw  ma' 
terials. 

Stockpiling     of     Semimanufactured     Ma- 
terials, M-36138  (July  3,  1952) 

SUBMERGED  LANDS 

Compilation  of  cases  showing  that  the 
U.S.  is  not  estopped  to  assert  its  rights  even 
where  the  U.S.  or  its  officers  by  affirma- 
tive action  have  purported  to  give  recog- 
nition to  an  adverse  claim. 
Submerged  Oil  Lands  Suit  (Mar.  8,  1946) 

Discusses  question  of  ownership  of  the 
lake  bottom  within  the  authorized  bound- 
aries of  Isle  Royale  National  Park.  The 
courts  have  held  that  some  form  of  title 
is  held  by  the  bordering  States  in  trust  for 
the  public,  subject  to  the  rights  of  navi- 
gation, hunting  and  fishing.  With  respect 
to  Great  Lakes,  House  Jt.  Res.  225  would 
serve  as  a  recognition  by  Congress  of  the 
State's  complete  title  to  the  lake  bottom. 
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The  submerged  lands  oil  dispute  before  the 

U.S.  Sup.  Ct.  may  have  a  bearing  on  the 

question  of  title  to  the  submerged  lands  at 

Isle  Royale. 

Memorandum  (May  29,  1946) 

Protest  Against  i^cceptance  of  Survey 
Dismissed. 

Bumpus  Island,  in  the  Gasconade  River, 
was  in  existence  when  the  State  of  Mis- 
souri was  admitted  into  the  Union  and  is, 
therefore  public  land  of  the  U.S.  over  which 
the  Department  of  the  Interior  may  ex- 
tend or  correct  the  surveys  on  public  lands. 
Otto  F.  Henneke,  Appeal  from  General 
Land  Office,  2017095,  1990184,  A-24240 
(June  11, 1946) 

An  application  for  an  oil  and  gas  lease 
of  submerged  coastal  lands  is  properly  re- 
jected because  of  inapplicability  of  Mineral 
Leasing  Act. 

Harold  S.   Cook,  Jr.,  Sacramento  038070, 
A-25660  (Mar.  17, 1949) 

1.  The  following  are  owned  by  the  U.S., 
but  are  held  in  trust  for  the  future  State. 

(a)  All  lands  below  ordinary  high  water 
mark  of  inland  navigable  waters  and  bays 
and  inlets. 

(b)  All  lands  between  ordinary  high 
tide  and  low  tide  of  lands  on  the  sea  coast. 

2.  Submerged  lands  below  low  low  tide 
on  the  sea  coast  are  owned  by  the  U.S. 
in  its  own  right.  The  extent  of  the  owner- 
ship seaward  has  not  been  definitely  deter- 
mined, but  it  certainly  runs  at  least  to  the 
600-foot  depth  except  where  to  follow  out 
to  such  depth  might  result  in  crossing  an 
international  boundary. 

None  of  the  lands  in  class  1  or  2  above 
are  subject  to  the  public  land  laws.  Special 
use  permits,  however,  may  be  issued,  which 
would  automatically  terminate  as  to  class 
1  lands  upon  the  admission  of  the  State 
if  not  sooner  revoked. 

The  artificial  filling  in  of  land  would  not 
change  its  ownership  nor  its  trust  status  if 
in  class  1. 

The  Regional  Administrator  may  sell  to 
the  Alaska  Housing  Authority  lands  in 
class  1  or  2  under  P.L.  52  (81st  Congress). 


SUBMERGED  LANDS— Continued 
Thereafter,  so  far  as  this  Department  is 
concerned,  the  Authority  could  fill  them  in. 
Authority  for  Filling  in  Tidelands   (June 
30,  1950) 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

The  U.S.  does  not  assert,  by  virtue  of 
the  Supreme  Court's  decisions  in  U.S.  v. 
Louisiana,  or  U.S.  v.  Texas,  any  claim  to 
tidelands  or  submerged  lands  underlying 
navigable  inland  waters  within  the  bound- 
aries of  Louisiana  or  Texas. 

It  is  proper  to  refuse  to  receive  and 
process  applications  under  the  Mineral 
Leasing  Act  of  1920  for  oil  and  gas  leases 
covering  (1)  submerged  coastal  lands  or 
(2)  tidelands  or  lands  which  underlie 
navigable  waters  within  a  State. 
Lew  Carter,  et  al.,  A-25979  (Jan.  18,  1951) 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

Tidelands  and  submerged  lands  under- 
lying navigable  inland  waters  within  a 
State  belong  to  the  State  or  its  grantees. 

It  is  proper  to  refuse  to  receive  and 
process  applications  under  the  Mineral 
Leasing  Act  of  1920  for  oil  and  gas  leases 
covering  submerged  coastal  lands  or  tide- 
lands  or  lands  underlying  navigable  in- 
land waters. 

Elizabeth  Bailey,  et  al,  A-26244  (May  29, 
1951) 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1920. 

Tidelands  within  a  State  belong  to  the 
State  or  its  grantees. 

Lands  in  the  bed  of  a  navigable  river 
within  a  State  belong  to  the  State  or  its 
grantees. 

The  Mineral  Leasing  Act  of  1920  is  in- 
applicable to  submerged  coastal  lands,  to 
tidelands  within  a  State,  or  to  lands  under- 
lying a  navigable  river  within  a  State. 
L.  A.  Nikoloric,  A-26327  (Oct.  18,  1951) 

Appeals  from  decisions  of  the  Acting  Di- 
rector and  Assistant  Director,  respectively, 
of  the  Bur.  of  Land  Management  rejecting 
applications  to  select,  under  various  types 
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of  land  scrip,  areas  of  submerged  lands 

along  the  coast  of  Louisiana,  Texas,  and 

California. 

Kenneth  D.  McMillan,  et  al.,  BLM  022310, 

etc.,  A-26383  (Aug.  12, 1952) 

Neither  submerged  lands  of  the  Conti- 
nental Shelf  nor  tidelands  are  subject  to 
leasing  under  the  Mineral  Leasing  Act  of 
1920. 

Western   Resources-Oreg.,    Ltd.,    A-26503 
(Aug.  13, 1952) 

Unsurveyed  land  is  not  subject  to  loca- 
tion with  McKee  scrip. 

McKee,  Porterfield,  and  Gerard  scrip 
cannot  be  located  on  submerged  coastal 
lands  lying  seaward  of  the  line  of  mean 
low  tide  and  outside  of  inland  waters. 
Santa  Barbara  Rodeo  Company,  Los  Ange- 
les 091557,  A-26437  (Oct.  30,  1953) 

It  is  proper  to  reject  applications  under 
sec.  17  of  the  Mineral  Leasing  Act  for  oil 
and  gas  leases  on  submerged  lands  lying 
seaward   of  the  line  of  mean   high  tide 
along  the  California  coast. 
Delphine  W.  Hutchins,  J.  Barton  Hutch- 
ins,  Georgia  8.  Lynch,  Misc.  1990990,  A- 
26536  (Dec.  5,  1952) 
SUBMERGED  LANDS  ACT 
GENERALLY 

The  Federal  Property  and  Administra- 
tive Services  Act  of  1949  provides  au- 
thority for  the  executive  branch  of  the 
Govt,  to  make  appropriate  arrangements, 
through  the  issuance  of  leases  or  permits, 
for  the  development  of  such  of  the  oil  and 
gas  deposits  in  the  submerged  coastal 
lands  of  the  U.S.  as  are  surplus  to  the 
needs  of  the  Govt,  agencies. 

The  exception  of  "public  domain"  from 
the  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
does  not  refer  to  the  submerged  coastal 
lands. 

There  is  no  inconsistency  between  the 
construction  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
permitting  the  issuance  of  leases  or  per- 
mits on  the  surplus  oil  and  gas  deposits 
in  the  submerged  coastal  lands,  on  the 
one  hand,  and  the  Mineral  Leasing  Act 
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GENERALLY— Continued 
of  1920  and  the  Mineral  Leasing  Act  for 
Acquired  Lands,  on  the  other  hand. 

It  would  not  be  feasible  to  issue  leases 
or  permits  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949  on 
surplus  oil  and  gas  deposits  in  any  con- 
troverted areas  of  submerged  lands  in- 
volved in  proceedings  before  the  Supreme 
Court. 

Authority  to  Provide  for  Production  of 
Oil  and  Gas  From  Submerged  Lands,  M- 
36036  (June  1,  1950) 

Memorandum  to  Secretary  giving  an  ac- 
count of  conference  held  to  discuss  World 
Court  opinion  in  the  above  fisheries  case 
and  its  relationship  to  our  submerged 
lands  problem. 
United  Kingdom  v.  Norway  (Jan.  24,  1952) 

ISLANDS 

Solution  to  problem  of  regulating  use  of 
submerged  lands  within  4^  miles  of  Isle 
Roy  ale  and  surrounding  lands  in  Michigan 
without  a  further  transfer  of  title. 
Memorandum  (Jan.  30,  1945) 

Discusses  question  of  extent  of  Federal 
jurisdiction  into  the  waters  adjacent  to 
Channel  Islands  National  Monument  and 
the  rocks  and  islands  involved  in  Rec- 
reational Withdrawal  No.  51.  Channel  Is- 
lands National  Monument  was  established 
pursuant  to  Proclamation  of  Apr.  26,  1938, 
which  should  be  construed  to  grant  ad- 
ministrative jurisdiction  to  the  NPS  with 
respect  to  the  lands  described  therein  only 
to  high  water  mark.  Therefore,  NPS  has 
no  jurisdiction  over  the  waters  adjacent 
to  Channel  Islands  National  Monument. 
Whether  there  is  Federal  ownership  over 
these  waters  involves  Federal  ownership 
of  submerged  coastal  lands,  and  related  to 
the  submerged  oil  lands  dispute  before  the 
Supreme  Court.  Regarding  the  rocks  and 
islands  off  Point  Lobos,  the  NPS  has  no 
administrative  jurisdiction  over  these 
lands  or  the  waters  adjacent  to  them. 
Memorandum  (May  31,  1946) 

The  boundaries  of  the  Park  have  been 
extended  to  include  those  lands  and  in  the 
interest  of  good  administration  the  U.S. 
should  have  jurisdiction  over  them. 
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ISLANDS — Continued 
The  State  may  not  transfer  submerged 
lands   to   private  persons   but  it  may  be 
transferred  to  another  sovereign.   Before 
the  cession  is  consummated,  further  study 
must  be  given  the  "trust  theory"  mentioned 
in  Solicitor's  Opinion  M-33869,  and  legisla- 
tive intent  must  be  looked  into.  Additional 
legislation  may  be  necessary. 
Transfer  to  U.S.  of  Submerged  Lands  With- 
in 4^2  Miles  of  Isle  Roy  ale  and  Surrounding 
Islands  (June  14,  1940) 

An  application  to  purchase  a  public  land 
island  under  the  Color  of  Title  Act  must  be 
rejected  where  the  only  showing  as  to  the 
existence  of  color  title  in  the  applicant  is 
evidence  indicating  that  the  applicant  mis- 
takenly believed  that  the  island  was  in- 
cluded in  the  transaction  whereby  he 
purchased  an  area  of  nearby  mainland 
more  than  20  years  ago. 
Christopcr  A.  Merlau,  BLM  022!i7!t, 
A-26204  (Dec.  18, 1951) 

An  island,  located  in  navigable  waters, 
remains  public  land,  notwithstanding  the 
admission  into  the  Union  of  the  State  of 
Utah  in  which  the  island  is  located,  if  the 
island  exists  as  stable  land  on  the  date  of 
admission. 

Where  a  meander  line  crosses  part  of  an 
island  in  a  navigable  lake,  that  parr  of  the 
island  within  the  meander  line  passes  with 
the  patent  of  the  mainland. 

Where  that  portion  of  an  island  in  a 
navigable  lake  outside  of  a  meander  line 
which  crosses  the  island  is  small  and  in- 
consequential in  area,  the  entire  island  is 
held  to  have  passed  with  the  patent  of  the 
mainland. 

Donald  P.   Campbell,  E-1850,  Group  327, 
Idaho,  A-26311  (May  2, 1952) 
STATE  LAWS 

States  title  to  the  beds  of  the  Great 
Lakes  *  *  *  Trust  Theory  *  *  *  Power  of 
State  to  Convey  Lake  Beds. 
Authority  of  the  State  of  Michigan  to  Con- 
vey Submerged  Lands  in  Lake  Superior  to 
the  United  States  for  Isle  Royale  National 
Park,  M-33869  (Apr.  10, 1945) 

In  exercising  the  implied  or  inherent 
executive  authority  to  make  appropriate 
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agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is  deemed 
necessary  for  the  purpose  of  protecting  the 
property  and  interests  of  the  U.S.,  the  Sec- 
retary of  the  Interior  is  not  required,  as  a 
matter  of  law,  to  recognize  the  equities  of 
those  persons  who  have  heretofore  been  en- 
gaged in  the  development  of  oil  and  gas 
deposits  within  such  lands  under  leases 
granted  by  the  respective  coastal  States. 

The  responsibility  of  the  Secretary  of  the 
Interior  under  E.O.  No.  9633  includes  the 
duty  of  attempting  to  collect  damages  from 
persons  who  have  committed  trespasses  on 
submerged  coastal  lands  by  way  of  oil  and 
gas  operations  under  State  leases,  unless 
the  Congress  enacts  legislation  forgiving 
such  trespasses,  in  whole  or  in  part. 
Submerged  Coastal  Lands,  M-36042  (June 
29,  1950) 

It  is  proper  to  reject  applications  under 
sec.  17  of  the  Mineral  Leasing  Act  for  oil 
and  gas  leases  on  submerged  lands  lying 
seaward  of  the  line  of  mean  high  tide  along 
the  California  coast. 

Delphine  W.  Hutchins,  J.  Barton  Hutch - 
ins,  Georgia  S.  Lynch,  Misc.,  1990990, 
A-26536  (Dec.  5, 1952) 

Boundaries:  International  Law.  Tradi- 
tionally 3  geographical  miles  is  the  limit 
commonly  accepted  under  the  law  of  Na- 
tions of  a  country's  jurisdiction  over  the 
marginal  sea.  Any  right  that  may  exist  to 
extend  that  dominion  to  a  greater  distance 
is  a  national  right  and  it  cannot  be  exer- 
cised by  a  State  of  the  nation. 

State  of  Louisiana,  boundary.  The  south 
boundary  of  the  State  of  Louisiana  prior  to 
the  date  of  the  Submerged  Lauds  Act  of 
May  22,  1953  (67  Stat.  29;  43  U.S.C.  1301- 
1315)  was  the  low  water  mark  of  the  Gulf 
of  Mexico  and  the  line  marking  the  divi- 
sion of  the  inland  waters  from  the  open 
sea.  The  Submerged  Lands  Act  had  the 
effect  of  extending  thai  boundary  3 
graphical  miles  into  the  Gulf  of  Mexico. 

Statutory  construction.  Seel  ion  2  of  the 
act  of  Mar.  19, 1895  (28  Stat.  672  :  33  U.S.C. 
151),  authorizing  the  Secretary  of  the 
Treasury  to  designate  and  define  the  lines 
dividing  the  high  seas  from  rivers,  harbors, 
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and  inland  waters  was  for  the  purpose  of 
segregating  the  areas  where  inland  rules  of 
navigation,  applicable  to  ports,  roadsteads, 
harbors  and  the  like  apply  from  areas 
where  the  international  rules  apply.  It  did 
not  provide  for,  authorize,  or  approve  the 
establishment  of  State  boundaries. 

Words  and  Phrases.  An  act  defining  the 
exterior  boundaries  of  a  State,  one  of  which 
is  a  water  boundary,  to  which  definition 
the  words  "including  all  islands  within 
three  leagues  of  the  coast"  does  not  thereby 
extend  the  boundary  previously  described, 
three  leagues  into  the  sea;  the  word  "in- 
cluding" as  there  used  having  the  same 
meaning  as  "also." 

Effect  of  Act  No.  33  of  the  State  of  Louisi- 
ana Approved  June  21, 19s4,  Upon  the  Oper- 
ation of  the  Outer  Continental  Shelf  Lands 
Act  of  Aug.  7, 1953  {67  Stat.  462  ;  4$  U.S.C. 
1331-1340,  M-36239  (Oct.  1,  1954) 
STATE  SOVEREIGNTY 

Memorandum  to  Secretary  giving  an  ac- 
count of  conference  held  to  discuss  World 
Court  opinion  in  the  above  fisheries  case 
and  its  relationship  to  our  submerged  lands 
problem. 

United  Kingdom  v.  Norway  (Jan.  24,  1952) 

SURPLUS  PROPERTY 

(See  also,  Federal  Property  and  Admin- 
istrative Services  Act) 

Disposal  of  Surplus  Wild  Animals.  Re: 

(1)  That  disposal  of  surplus  wildlife,  or 
the  meat  Held:  thereof,  should  be  permitted 
without  the  obligation  to  offer  it  for  sale 
to  the  highest  bidder. 

(2)  That  park  administration  and  prin- 
ciples will  be  furthered  if  surplus  wildlife 
may  be  disposed  of  by  donations,  with  pro- 
vision for  acceptance  of  services,  materiaTs, 
or  funds  not  exceeding  the  costs  of  the 
operation. 

Memorandum  (July  25,  1944) 

Disclosure  of  Confidential  Reports  and 
Records  by  One  Governmental  Agency  at 
the  Demand  of  and  for  the  Use  and  Benefit 
of  Another  Governmental  Agency. 
Memorandum  (May  21, 1945) 
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Discretion  of  the  Department  of  the  In- 
terior in  establishing  sales  procedures  in 
the  disposal  of  surplus  property  by  the 
Surplus  Property  Administration  of  the 
Department. 

Solicitor's    Opinion,    M-34419     (Mar.    12, 
1946) 

Discusses  transfer  of  Eastman  Hotel 
Annex  property  to  Department  by  War 
Dept.  for  addition  to  Hot  Springs  National 
Park.  It  is  believed  that  special  legislation 
will  be  required  to  authorize  this  transfer. 
The  Surplus  Property  Act  of  1944  does  not 
authorize  the  transfer  of  property  from  one 
Govt,  agency  to  another  without  reim- 
bursement, unless  a  free  transfer  is  "au- 
thorized by  law."  The  transfer  of  adminis- 
trative jurisdiction  from  War  to  Interior 
would  not  constitute  a  "donation"  within 
contemplation  of  the  act  of  Aug.  10,  1939, 
since  title  is  already  vested  in  U.S.  The 
lands  could  not  be  acquired  under  a  reor- 
ganization plan  of  the  President. 
Memorandum  (Apr.  4,  1946) 

Necessity  for  transfer  of  funds  in  intra- 
department  transfers  of  personal  property. 

Under  Bureau  of  the  Budget  regulations 
intradepartmental  transfers  of  surplus 
equipment  and  supplies  exceeding  $100  in 
value  may  not  be  made  without  a  transfer 
of  funds.  Property  of  less  value  and  prop- 
erty not  coming  within  the  term  "equip- 
ment and  supplies"  may  be  transferred 
from  one  bureau  to  another  without  an  ex- 
change of  funds.  The  Budget  regulations 
are  not  required  by  any  statute  but  appear 
to  be  dictated  as  a  matter  of  administra- 
tive policy. 
Memorandum  (Apr.  9,  1946) 

Discusses  question  of  apparently  aban- 
doned cars  stored  in  the  Park.  If  Supt.  of 
Yellowstone  National  Park  is  satisfied, 
from  all  the  circumstances,  including  the 
lapse  of  time,  that  the  owners  of  the  two 
cars  in  question  have  no  effective  intention 
of  removing  them,  they  should  be  con- 
sidered as  abandoned  to  U.S.  and  may  be 
used  as  Govt,  property  or  disposed  of  as 
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surplus,  scrap  or  otherwise.  It  may  be  ad- 
visable to  reopen  matter  of  case  of  Kenneth 
S.  Shepardson  if  it  appears  intent  was  in- 
fluenced by  the  question  of  charges  for 
storage,  because  there  would  be  no  au- 
thority for  such  charges  and  a  lien  for  a 
tort  claim  would  require  something  in  the 
nature  of  a  writ  of  attachment.  The  two 
essential  elements  of  abandonment  must 
reasonably  appear  before  title  is  con- 
sidered to  pass  from  the  former  owner  to 
the  Govt,  by  reason  of  abandonment. 
Memorandum  (May  13, 1946) 

Proceeds  of  sale  of  surplus  helium  plant 
equipment  under  Surplus  Property  Act  are 
to  be  covered  into  Treasury  as  miscellane- 
ous receipts  since  property  was  originally 
acquired  with  funds  appropriated  from 
general  fund  of  Treasury  and  such  pro- 
ceeds are  not  moneys  received  under  He- 
lium Gas  Act. 

Helium  Gas  Production  Plant,  Surplus 
Property  Act — Helium  Gas  Act — Helium 
Production  Fund  (May  21,  1946) 

Re:  Whether  the  Surplus  Property  Act 
of  1944,  as  amended,  or  any  other  statute 
prohibits  a  Delegate  to  Congress  from  par- 
ticipating in  the  purchase,  lease,  or  use  of 
surplus  real  or  personal  property. 

Held:  Under  present  regulations  of  the 
War  Assets  Administration  and  this  office, 
a  Delegate  to  Congress  is  prohibited  from 
leasing,  using,  or  purchasing  such  property 
at  a  sale  held  by  this  office. 
Memorandum  (July  8,  1946) 

Secretary  of  the  Interior  has  authority 
to  reinstate  on  such  terms  and  conditions 
as  he  may  determine  a  contract  covering 
the  sale  of  surplus  property  which  has 
been  canceled  by  the  Office  of  Surplus 
Property. 

Mediterranean  Export  Corp.  (July  7, 1946) 

As  a  general  rule,  the  proceeds  of  sales 
of  unused  Government  property  must  be 
deposited  in  Treasury  as  miscellaneous  re- 
ceipts. Where  such  property  is  used  as  a 
basis  of  exchange,  its  value,  in  the  absence 
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of   statutory    authority   to   do   otherwise, 

must  likewise  be  deposited  in  the  Treasury 

as  miscellaneous  receipts. 

V.  F.  Parry,  W.  E.  Rice,  M-34648  (Aug.  23, 

1946) 

Transfer  of  Inspector-Appraiser  in  Ter- 
ritorial Surplus  Property  Office  to  Indian 
Service. 
Solicitor's  Opinion,  M-34721  (Oct.  21, 1946) 

Use  of  Government-owned  automobile  to 
transport  engineers,  drilling  employees, 
and  field  workers  from  living  quarters  in 
Kalispell,  Columbia  Falls,  and  Whitefish 
to  place  of  work,  the  Hungry  Horse  Proj- 
ect, approximately  25  miles  from  Kalispell, 
Montana,  Flathead  National  Forest. 
Memorandum  (Nov.  28, 1946) 

Effect  of  Surplus  Property  Act  of  1944 
on  authority  to  sell  lands  under  the  Helium 
Act,  as  amended  .  .  .  disposition  of  pro- 
ceeds from  sale  of  such  property. 

Lands  or  interests  in  lands  acquired  un- 
der above  authority  .  .  .  dispose  of  wells, 
lands,  or  interests  therein  not  valuable 
for  helium  production. 
Solicitor's  Opinion,  M-34841  (Jan.  22, 
1947) 

Approval  of  the  Secretary  of  the  Inte- 
rior not  required  in  order  for  National 
Park  Service  to  acquire  surplus  equipmenl 
under  provisions  of  Interior  Department 
Appropriation  Act,  1947. 

Employee  must  bear  cost  of  transporta- 
tion from  place  of  residence  to  place  of 
business  at  official  station.  Transportation 
of  employees  of  Carlsbad  Caverns  National 
Park  from  post  office  at  Carlsbad.  New 
Mexico,  to  duty  station  in  Government- 
owned  passenger  motor  vehicles  unau- 
thorized. 

Carlsbad  Caverns  Natio?ial  Park,  M  34876 
(Mar.  7, 1947) 

Disposition  of  Surplus  Property — Sur- 
plus Property  Act — Lanham  Act,  as 
amended — P.L.  384,  79th  Congress— Trans- 
fer of  Surplus  Property  in  Lieu  of  Site 
Restoration — Obligation  of  Government  t«> 
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restore  site  in  absence  of  express  agree- 
ment—Authority of  Secretary  as  Trustee 
for  the  Indians  in  Transfers  of  Surplus 
Property. 

Disposition  of  Surplus  Property  at  Colo- 
rado River  Relocation  Center,  M-34921 
(Apr.  29,  1947) 

A  statutory  provision  does  not  apply 
retroactively  to  transactions  which  have 
already  been  consummated  unless  there  is 
a  clear  indication  on  the  part  of  the  legis- 
lature to  apply  the  provision  to  past 
transactions. 

Transfer  of  Property  from  one  Bureau  to 
Another  Bureau  Without  Exchange  of 
Funds,  M-35035  (Apr.  6, 1948) 

Under  the  Surplus  Property  Act  of  1944, 
which  is  applicable  to  the  Territories  and 
possessions  of  the  U.S.,  property  surplus 
to  the  needs  of  the  U.S.  may  be  donated  to 
local  governments,  such  as  municipalities, 
provided  the  Department  has  made  a  find- 
ing in  writing  that  the  property  has  no 
commercial  value,  as  defined  by  regulation, 
or  that  the  cost  of  its  care  and  handling 
and  disposition  would  exceed  the  estimated 
proceeds  of  its  sale  for  any  purpose. 

The  authority  to  transfer  surplus  prop- 
erty between  agencies  of  the  Interior  De- 
partment without  an  exchange  of  funds 
is  not  applicable  to  a  transfer  between  the 
Department  and  a  municipality  of  the 
Department  but  are  in  the  same  category 
as  municipalities  of  the  several  States. 
Donation  of  Surplus  Property,  M-35037 
(Apr.  28,  1948) 

May  lands  acquired  under  Title  III  of 
the  Bankhead-Jones  Farm  Tenant  Act  and 
transferred  to  this  Department  under  the 
Taylor  Grazing  Act  be  sold  to  private 
interests? 

According  to  an  opinion  of  the  Solicitor 
of  Agriculture,  Title  III  lands  transferred 
by  the  Dept.  of  Agriculture  to  another 
agency  are  no  longer  limited  by  provisions 
of  the  Bankhead-Jones  Act  and  may  be 
sold  to  private  persons. 
Memorandum  (Oct.  12, 1949) 

A  provision  of  law  originally  contained 
in  an  annual  appropriation  act  but  now 
appearing  in  the   current   edition  of  the 
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U.S.  Code  or  in  the  current  supplement  to 
the  Code  must  be  regarded  as  permanent, 
rather  than  temporary,  legislation  in  the 
absence  of  language  indicating  that  Con- 
gress intended  for  it  to  be  effective  only  for 
a  limited  period. 

The  provision  in  the  General  Appropria- 
tion Act,  1951,  authorizing  the  transfer, 
without  reimbursement  or  transfer  of 
funds,  to  the  Department  of  equipment, 
material,  and  supplies  excess  to  the  needs 
of  other  Federal  agencies  and  required  by 
the  Department  for  Operations  conducted 
in  the  Territories  is  permanent  legislation. 
Transfers  of  Property  Without  Reimburse- 
ment or  Transfer  of  Funds,  M-36111 
(Dec.  12,  1951) 

The  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
relating  to  the  disposition  of  surplus  prop- 
erty, have  no  application  to  property  owned 
by  an  Indian  tribe. 

Sale  of  Menominee  Indian  Mills  House  No. 
36,  M-36128  (Apr.  21, 1952) 

In  applying  the  limitations  contained  in 
the  Interior  Department  Appropriation 
Act,  1953,  on  the  number  of  motor  vehicles 
that  may  be  purchased  by  the  Department 
and  its  several  agencies,  the  Department  is 
not  required  to  take  into  account  any  motor 
vehicles  that  may  be  acquired  without  cost. 
Acquisition  of  Motor  Vehicles  Without 
Cost,  M-36145  (Sept.  24, 1952) 

As  used  in  sec.  1  of  the  act  of  May  20, 
1948  (62  Stat.  248),  the  term  "reasonable 
value,"  for  which  certain  lands  in  the 
Sioux  Sanitarium  Farm,  Rapid  City,  S. 
Dak.,  may  be  sold  to  the  church  organiza- 
tions, is  substantially  synonymous  with  the 
term  "fair  market  value." 

Under  the  provisions  of  sec.  1  of  the  act 
of  May  20,  1948  (62  Stat.  248),  which  per- 
mits sales  of  certain  lands  to  church  or- 
ganizations "upon  receipt  of  the  reasonable 
value"  of  such  lands,  the  price  received 
upon  such  a  sale  should  not  be  less  than 
that  which  competent  appraisers  would  be 
of  the  opinion  such  lands  would  bring  if 
sold  in  a  voluntary  transaction  at  arm's 
length  by  private  persons. 
Sales  to  Church  Organizations  of  Surplus 
Lands   in    the    Sioux   Sanitarium   Farm, 
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Rapid  City,  South  Dakota,  M-36252  (Nov. 

29,  1954) 

SURVEYS  OF  PUBLIC  LANDS 
GENERALLY 

Sees.  16  and  36  lands  reserved  for  school 
purposes  to  the  State  of  Arizona  remained 
subject  to  a  reclamation  withdrawal  under 
sec.  3  of  the  act  of  June  17, 1902,  even  after 
survey. 
Arizona,  M-33540  (July  16,  1946) 

Appeal  from  BLM.  Application  for  oil 
and  gas  lease  rejected. 

The  attached  decision  holds  that,  despite 
the  possible  existence  of  an  excess  of  land, 
beyond  that  indicated  by  record  measure- 
ments, there  does  not  exist  any  such  strip 
of  unsurveyed  land,  it  indicates  the  correct 
basis  for  distributing  this  excess  measure- 
ment. *  *  * 

Robert  R.  Maxwell,  Evanston  022692  "N" 
A-24456  (Dec.  17,  1946) 

The  fact  that  the  land  applied  for  under 
the  Small  Tract  Act  is  included  in  a  with- 
drawal for  reclamation  purposes  does  not, 
ipso  facto,  require  the  rejection  of  the  ap- 
plication. 

Only  surveyed  land  may  be  disposed  of 
under  the  Small  Tract  Act,  and  an  applica- 
tion for  unsurveyed  land  will  be  rejected. 

Land  included  in  a  material  site  held  by 
a  State  highway  department  is  not  subject 
to  sale  or  lease  under  the  Small  Tract  Act. 
Myrtle  B.  Muntean,  Terrance  B.  Black,  Los 
Angeles  068012,  067816,  A-25646,  A-25721 
(June  28,  1949) 

An  application  for  the  amendment  of  a 
patent  to  include  land  which  the  patentee 
did  not  originally  intend  to  enter  is  prop- 
erly rejected  where  the  patent  which  was 
issued  correctly  describes  the  tract  which 
the  patentee  intended  to  enter. 

Where  a  plat  of  resurvey  indicates  that 
less  land  is  included  within  the  boundaries 
i)f  a  patented  tract  than  was  shown  by  the 
[>lat  of  original  survey  in  accordance  with 
which  the  patent  was  issued,  the  bound- 
iries  of  the  patented  tract  as  established 
>y  the  original  survey,  and  not  the  acreage 
ndicated  on  the  plat  of  the  original  sur- 
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vey,  determine  the  quantity  of  land  which 
was  conveyed  by  the  patent. 
Albert  Freitag,   Durango   09719,   A-26258 
(Jan.  3,  1952) 

The  fact  that  the  field  notes  of  a  sur- 
vey of  a  tract  of  land  made  a  number  of 
years  prior  to  the  swampland  grant  do  not 
mention  any  swampy  conditions  is  of  little 
weight  in  determining  whether  the  land 
was  actually  swampy  as  of  the  time  of 
the  swampland  grant. 

In  order  to  have  passed  to  a  State  un- 
der the  swampland  grant,  the  greater  part 
of  a  tract  must  have  been  wet  and  unlit 
for  cultivation  as  of  the  time  of  the  grant. 

The  fact  that  the  field  notes  of  a  survey 
of  a  tract  of  land  made  some  31  years 
after  the  swampland  grant  show  that  the 
tract  was  approximately  50%  swampland 
at  the  time  of  the  survey  is  insufficient  to 
establish  the  right  of  the  State  to  the 
tract  under  the  swampland  grant. 

Where  the  records  of  the  Department 
are  inconclusive  as  to  whether  a  tract  of 
land  was  of  such  a  character  as  to  pass  to 
a  State  under  the  swampland  grant,  the 
State,  in  selecting  the  tract,  has  the  burden 
of  showing  by  other  satisfactory  evidence 
the  character  of  the  land  at  the  time  of 
the  swampland  grant. 

State  of  Louisiana,  BLM  022935,  A-26470 
(Nov.  19,  1952) 

AUTHORITY  TO  MAKE 

Enactment  of  proposed  legislation  to  re- 
vise boundaries  of  Joshua  Tree  .National 
Monument. 

It  appears  that  some  of  the  lands  pro- 
posed for  retention  in  the  Monument  are 
still  unsurveyed  and  there  is  uncertainty 
as  to  correctness  of  some  of  the  maps  on 
which  revised  boundaries  of  the  Monument 
are  described  *  *  *  stains  of  some  public 
lands  fall  within  general  purview  of  GLO 
*  *  *  views  requested. 
Memorandum  <  Mar.  1 1,  L946) 

Protest   Against    Acceptance  of  Survey 
Dismissed. 
Bumpus  island,  in  the  Gasconade  River, 

was    in   exislense   when    the   State  of   Mis- 
souri was  admitted  into  the  Union  and  Lfi, 
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therefore,    public   land    of   the    U.S.    over 
which  the  Department  of  the  Interior  may 
extend    or  correct  the  surveys  on  public 
lands. 

Otto  F.  Hcnneke,  Appeal  from  General 
Land  Office  2017095,  1990184,  A-24240 
(June  11,1946) 

Effect  of  Patent  No.  31  of  Jan.  25,  1896, 
to  Southern  Pacific  Railroad  Co.— passed 
the  title  to  the  described  lands  as  shown 
on  Reed  survey  of  1869  and  was  not  af- 
fected by  the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

The  Department  of  the  Interior  has  au- 
thority to  determine  what  are  public  lands 
and  to  correct  the  surveys  by  including 
public  lands  omitted  from  earlier  surveys. 
O.  O.  Cooper,  Feather  River  Pine  Mills, 
Sacramento  03612S,  A-24208  (Oct.  28, 
1946) 

Decision  in  State  of  Louisiana  holding 
that  a  swampland  selection  filed  by  the 
State  of  Louisiana  was  correctly  rejected 
where  the  State's  selection  was  based  on 
an  effort  to  impeach  two  prior  surveys  by 
the  Department  as  fraudulent  surveys. 
The  decision  held  that  insufficient  evidence 
was  shown  to  warrant  treating  the  surveys 
as  fraudulent. 

State  of  Louisiana,  BLM-11778  "EE",  A- 
24618  (Feb.  18,  1948) 

Stipulations  for  right-of-way  under  sec. 
7  of  the  Federal  Highway  Act  modified. 
California  Department   of  Public    Works, 
Sacramento  036957  "F",  A-24502  ( Dec.  23, 
1948) 

Where  an  application  to  make  desert 
land  entry  did  not  describe  the  land  in  ac- 
cordance wTith  a  supplemental  plat  of  sur- 
vey, it  was  proper  to  require  the  applicant 
to  amend  his  application. 

It  is  the  general  rule  in  the  Department 
that  a  quarter-quarter  section,  or  a  frac- 
tional lot,  is  the  minimum  unit  of  land  for 
classification  and  disposal;  and  departures 
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from  this  rule  must  be  based  upon  peculiar 
conditions     necessitating     exceptions,     or 
upon  specific  legislative  enactments  by  the 
Congress. 

Albert  Dcnnison,  Los  Angeles  066873  "LD", 
A-25212  (Feb.  28,  1949) 

An  application  to  locate  Valentine  scrip 
will  be  rejected  where  the  land  applied  for 
has  been  patented  by  the  U.S. 

A  patent  of  public  land  shown  by  the 
plat  of  survey  to  border  on  water  conveys 
the  land  down  to  the  water  line  and  not 
to  the  meander  line  of  the  survey,  unless 
there  has  been  fraud  in  the  making  of  the 
survey  or  such  gross  error  as  to  constitute 
fraud. 

Newport     Land     Company,    Los    Angeles 
073947,  A-25630  (June  28,  1949) 

The  rejection  of  a  selection  by  the  State 
of  Louisiana  under  the  Swamp  Land  Acts 
was  proper  where  the  official  field  notes 
and  plat  of  survey  showed  that  the  greater 
portion  of  the  section  selected  was  not 
swamp  and  overflowed  lands. 
State  of  Louisiana,  Swamp  Land  Selection 
List,  ELM  012538,  A-25166  (June  29,  1949) 

Where  an  oil  and  gas  lease  application 
has  not  been  finally  rejected  and  the  case 
has  not  been  closed,  such  application  may, 
if  found  to  be  valid,  serve  as  a  foundation 
for  the  issuance  of  an  oil  and  gas  lease. 
Fred  G.  Huntington  v.  Bertha  M.  Hake, 
Buffalo  040739,  037699  "AD:CRir\  A- 
26716  (July  29,  1949) 

Where  the  field  notes  of  a  survey  and 
the  patent  issued  following  the  survey  both 
adopt  a  river  as  one  of  the  boundaries  of 
a  grant,  it  is  proper  to  reject  an  applica- 
tion for  an  oil  and  gas  lease  for  lands  ad- 
jacent to  the  bank  of  the  river  which  is 
within  the  limits  of  the  grant. 
Charles  L.  Bacon,  Pueblo  060337  "CSU"] 
A-25546  (Oct.  6,  1949) 

Patent  31  of  Jan.  25,  1896,  to  the  South- 
ern Pacific  R.R.  Co.  conveyed  the  title  to 
the  described  lands  as  shown  on  the  Reed 
Survey  of  1869,  and  did  not  refer  to  the 
Carpenter  survey  of  1893. 

The  part  of  the  act  of  Mar.  2,  1896,  which 
provides  for  the  confirmation  of  the  claim 
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of  "a  bona  fide  purchaser  of  land  errone- 
ously patented"  is  inapplicable  to  a  pur- 
chaser of  land  covered  by  Patent  31. 
Standard  Oil  Co.  of  Calif.,  Sacramento 
032188,  032491,  025549,  034276,  038372,  A- 
25613  (May  2,  1950) 

An  application  for  entry  of  land  under 
the  Enlarged  Homestead  Act  must  be  re- 
jected where  the  land  applied  for  is  un- 
surveyed. 

Leo     E.     Barker,     Carson     City     024585, 
A-25841  (May  23, 1950) 

Three  islands,  which  were  stable  land  in 
the  navigable  Truckee  River  when  Nevada 
became  a  State,  did  not  pass  to  the  State 
as  part  of  the  bed  of  the  river,  but  re- 
mained public  land. 

The  Secretary  of  the  Interior  is  au- 
thorized to  survey  such  islands  where  it 
appears  that  they  were  omitted  erroneously 
from  the  original  survey  on  the  township 
in  which  the  islands  are  located. 

By  the  act  of  June  16,  1880,  the  State 
of  Nevada  relinquished  to  the  U.S.  all  of 
those  sections  16  and  36  which  had  not 
been  disposed  of  by  the  State,  and  the 
relinquishment  included  unsurveyed  is- 
lands which  are  located  in  such  sec.  16. 
State  of  Nevada,  Nevada  Group  354,  A- 
25934  (Dec.  29,  1950) 

Where  a  statute  imposes  a  duty  upon  an 
administrative  officer,  it  carries  with  it,  by 
implication,  the  authority  to  take  all  reas- 
onable measure  necessary  to  the  effectua- 
tion of  the  prescribed  activity ;  and,  there- 
fore, the  Department  of  the  Interior  has 
implied  authority  under  sec.  5  of  the  Flood 
Control  Act  of  1944  to  conduct  studies  on 
power  marketing  in  those  areas  respecting 
which  the  Army  Engineers  are  conducting 
surveys  looking  toward  possible  reservoir 
developments. 

The  Department  of  the  Interior  is  ex- 
pressly authorized  by  sec.  3  of  the  Flood 
Control  Act  of  1917  to  assign  representa- 
tives to  assist  the  Army  Engineers  in  the 
Study  and  examination  of  watersheds  for 
flood  control  purposes. 

The  Department  of  the  Interior  has  stat- 
utory authority  to  conduct  a  study  of  the 
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marketing  of  electric  power  in   the  New 
England-New  York  area. 
Power  stud)/  in   the   New   England — New 
York  Area,  M-36080   (May  16,  1951) 

An  island,  located  in  navigable  waters, 
remains  public  land,  notwithstanding  the 
admission  into  the  Union  of  the  State  of 
Utah  in  which  the  island  is  Located,  if 
the  island  exists  as  stable  land  on  the  date 
of  admission. 

Where  a  meander  line  crosses  part  of 
an  island  in  a  navigable  lake,  thai  pari 
of  the  island  within  the  meander  line 
passes  with  the  patent  of  the  mainland. 

Where  that  portion  of  an  island  in  a 
navigable  lake  outside  of  a  meander  line 
which  crosses  the  island  is  small  and  in- 
consequential in  area,  the  entire  island  is 
held  to  have  passed  with  the  pa  lent  of  the 
mainland. 

Donald  P.   Campbell.    E-1850,    Croup  327, 
Idaho,  A-26311  (May  2,  1952) 

Where  one  who  settled  upon  unsurveyed 
and  unappropriated  public  land  prior  t<> 
Nov.  26, 1934,  alleges  facts  which,  if  proved, 
would  show  compliance  with  the  residence 
requirement  of  the  homestead  law.  it  is 
improper  to  reject  this  settlement  claim 
solely  on  the  ground  that  the  settler  did 
not  maintain  continuous  residence  on  the 
land  after  the  residence  requirement  had 
been  satisfied. 

Clyde    Kin;;,    Salt   Lake   0G21U',.    A  20444 
(Nov.  13,  1952) 

The  object  of  a  dependent  resurvey  is  (<» 
establish  the  lines  of  the  original  survey 
as  they  were  rather  than  as  they  should 
have  been. 

Where  corners  of  the  original  survey  arc 
to  be  treated  as  lost,  they  will  be  reestab- 
lished by  calculations  based  upon  the  plan 
of  proportionate  measurement. 
G.  E.  Martin,  Group  Survey  No.  )!■<.  Mont., 
A-26418  (Aug.  29,  L952) 

Where  the  Department  has  held  .-it  least 
three  times  that  there  is  no  hiatus  In  the 
public  land  surveys  in  a  certain  area,  i!  is 
proper  t<>  reject  applical  ions  for  "il  and  gas 
leases  based  upon  the  existence  of  such  a 
hiatus,  especially  where  the  applicanl  of- 
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fers  no  factors  not  previously  considered 
by  the  Department  in  its  prior  rulings. 
Malcolm    McDuffle,    Los    Angeles    095171, 
095349,  A-26907    (Aug.  6,  1954) 
DEPENDENT  RESURVEYS 

Effect  of  Patent  No.  31  of  Jan.  25,  1896, 
to  Southern  Pacific  Railroad  Co.— passed 
the  title  to  the  described  lands  as  shown 
on  Reed  survey  of  1869  and  was  not  af- 
fected by  the  Carpenter  resurvey  of  1893. 

The  presumption  of  regularity  of  official 
action  does  not  require  that  a  patent  be 
erroneously  construed  merely  to  justify 
propriety  of  issuance  of  the  patent. 
Solicitor's  Opinion,  M-33711  (June  20, 
1946) 

Where  no  physical  evidence  of  an  orig- 
inal corner  can  be  found,  reliance  may  be 
placed  upon  a  locally  accepted  monument, 
properly  related  to  corners  of  an  identified 
boundary,  in  preference  to  record  distances 
from  original  corners  six  miles  away. 

The  purpose  of  a  dependent  resurvey  is 
to  establish  the  lines  and  corners  of  the 
original  survey  in  their  original  positions, 
rather  than  lines  and  corners  in  their  theo- 
retically correct  location. 
Del  Grant,  Group  Survey  No.  346,  Calif., 
A-26227  (Oct.  31, 1951) 

The  object  of  a  dependent  resurvey  is  to 
establish  the  lines  of  the  original  survey 
as  they  were  rather  than  as  they  should 
have  been. 

Where  corners  of  the  original  survey  are 
to  be  treated  as  lost,  they  will  be  reestab- 
lished by  calculations  based  upon  the  plan 
of  proportionate  measurement. 
G.  E.  Martin,  Group  Survey  No.  423,  Mont., 
A-26418  (Aug.  29, 1952) 

INDEPENDENT  RESURVEYS 

The  Department  will  not  order  a  further 
resurvey  of  a  tract  segregated  in  connec- 
tion with  a  previous  resurvey  more  than 
35  years  ago  under  the  provisions  of  the 
act  of  May  29,  1908  (35  Stat.  465),  where 
the  previous  resurvey  embraced  the  land 
identified  and  occupied  by  the  claimant  and 
where  private  rights  would  be  adversely 
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affected  by  a  further  resurvey  at  this  late 
date. 

Salt  Wells  Live  Stock  Co.,  et  al.,  F.C. 
106,  Evanston  025804,  A-26367  (May  9, 
1952) 

Where  through  gross  error  or  fraud  in 
the  recorded  meanders  of  a  lake  consider- 
able areas  of  land  were  omitted  from  the 
original  survey,  the  omitted  lands  are  pub- 
lic lands  subject  to  survey  and  disposition 
by  the  U.S. 

In  all  cases  where  the  Secretary  of  the 
Interior  deems  it  necessary  to  properly 
mark  the  boundaries  of  the  public  lands  re- 
maining undisposed  of,  he  may,  on  his  own 
initiative,  cause  the  necessary  resurveys  to 
be  made. 

C.  V.  Branham  Lumber  Co.  E.  61193,  A- 
26987 (Nov.  26, 1954) 

SWAMPLANDS 

Decision  in  State  of  Louisiana  holding 
that  a  swampland  selection  filed  by  the 
State  of  Louisiana  was  correctly  rejected 
where  the  State's  selection  was  based  on  an 
effort  to  impeach  two  prior  surveys  by 
the  Department  as  fraudulent  surveys.  The 
decision  held  that  insufficient  evidence 
was  shown  to  warrant  treating  the  sur- 
veys as  fraudulent. 
State  of  Louisiana,  BLM-11778  "E", 
A-24618(Feb.  18, 1948) 

The  rejection  of  a  selection  by  the  State 
of  Louisiana  under  the  Swampland  Acts 
was  proper  where  the  official  field  notes 
and  plat  of  survey  showed  that  the  great 
er  portion  of  the  section  selected  was  not 
swamp  and  overflowed  lands. 
State  of  Louisiana,  Sivampland  Selec- 
tion List,  BLM  012538,  A-25166  (June  29; 
1949) 

The  selection  by  a  State  of  a  40-acre 
tract  of  land  as  swampland,  pursuant  to 
the  Swampland  Act  of  Sept.  28,  1850,  must 
be  rejected  where  the  State  has  failed  to 
submit  satisfactory  or  substantial  evidence 
indicating  that  the  greater  part  of  such 
land  was  swamp  or  overflowed  on  Sept.  28 
1850,  and  other  evidence  indicates  the 
contrary. 

State  of  Mississippi,   1993800,   A-25822 
(Oct.  10,1950) 
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Under  the  Swampland  grants,  the  sev- 
eral States  were  given  inchoate  title  to 
such  lands,  which  is  perfected  as  of  the 
date  of  the  acts  upon  compliance  with  pro- 
per procedure,  whereas  applicants  for  non- 
competitive oil  and  gas  leases  acquire  no 
vested  rights  to  a  lease  by  virtue  of  the 
filing  of  such  applications. 

Where  land  involved  in  conflicting  non- 
competitive oil  and  gas  lease  applications 
is  included  in  a  State  swampland  selec- 
tion, consideration  of  the  lease  application 
will  be  deferred  pending  the  disposition  of 
the  swampland  selection. 
The  Texas  Company,  Patrick  A.  McKenna, 
BLM  017349,  021196,  A-26235  (Oct.  8,  1951) 

The  fact  that  the  field  notes  of  a  survey 
of  a  tract  of  land  made  a  number  of  years 
prior  to  the  swampland  grant  do  not  men- 
tion any  swampy  conditions  is  of  little 
weight  in  determining  whether  the  land 
was  actually  swampy  as  of  the  time  of 
the  swampland  grant. 

In  order  to  have  passed  to  a  State  un- 
der the  swampland  grant,  the  greater  part 
of  a  tract  must  have  been  wet  and  unfit 
for  cultivation  as  of  the  time  of  the  grant. 

The  fact  that  the  field  notes  of  a  survey 
of  a  tract  of  land  made  some  31  years  after 
the  swampland  grant  show  that  the  tract 
was  approximately  50%  swampland  at  the 
time  of  the  survey  is  insufficient  to  estab- 
lish the  right  of  the  State  to  the  tract  un- 
der the  swampland  grant. 

Where  the  records  of  the  Department 
are  inconclusive  as  to  whether  a  tract  of 
land  was  of  such  a  character  as  to  pass 
to  a  State  under  the  swampland  grant,  the 
State,  in  selecting  the  tract,  has  the  bur- 
den of  showing  by  other  satisfactory  evi- 
dence the  character  of  the  land  at  the  time 
of  the  swampland  grant. 
State  of  Louisiana,  BLM  022935,  A-26470 
(Nov.  19, 1952) 

Principles  of  orderly  administration  for- 
bid the  reopening  of  a  swampland  selec- 
tion proceeding  26  years  after  the  selec- 
tion was  canceled  and  the  case  was  closed. 

The  standard  prescribed  by  Congress  for 
application  in  determining  whether  land 
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was  granted  to  a  State  under  the  Swamp- 
land Act  of  Sept.  28,  1950,  cannot  be 
waived. 

John  C.  Carter,  et  al.,  Montgomery  08137, 
A-26545(Dec.24,1952) 

An  application  which  is,  in  effect,  a  peti- 
tion for  the  exercise  of  the  Secretary's 
supervisory  authority  requesting  the  set- 
ting aside  of  a  prior  Departmental  decision 
which  became  final  more  than  24  years  ago 
will  be  denied  where  neither  the  petition 
nor  the  record  in  the  case  presents  a  valid 
basis  for  reopening  the  proceedings  or  indi- 
cates any  error  in  the  conclusions  reached 
in  the  earlier  decision. 

An  application  which  amounts  to  an  ap- 
peal from  decisions  of  the  General  Land  Of- 
fice which  became  final  more  than  27  and  24 
years  ago  will  not  be  considered  by  the 
Department  where  there  is  no  new  evidence 
or  material  submitted  which  would  war- 
rant modification  of  the  earlier  decisions. 

Where  it  appears  that  the  Bur.  of  Land 
Management  has  not  acted  upon  a  State's 
claim  to  certain  lands  as  tidelands,  and  has 
taken  no  action  with  respect  to  some  of  the 
land  included  in  a  State's  application  un- 
der the  Swampland  Act,  the  case  will  be 
remanded  to  the  Bureau  for  disposition  of 
these  matters. 

State  of  Mississippi,  Bureau  of  Land  Man- 
agement 032J,18,  A-26955    (Oct.  11,  1954) 

TAYLOR  GRAZING-  ACT 
GENERALLY 

Sec.  8  exchange  application  denied  be- 
cause lands  not  subject  to  selection.  Appeal 
from  the  General  Land  Office. 
Peter   Fisher,   Cheyenne   065698   "A"',   A- 
23949  (Mar.  22,  1945) 

Acquisition  of  urban  property  under  ex- 
change provisions  of  Taylor  Grazing  Act. 
General  La>i<l  Office,  C<irs<>»  City  021418, 
"L",  021265,  Blaekfoot  051,100,  05',  in  I. 
(Apr.  6,  1945) 

Whether  sec.  13  of  the  Taylor  Grazing 
Act  was  intended  to  authorize  only  minor 
boundary  adjustments. 

Whether  the  proposed  order  would  ex- 
ceed the  limitation  on  the  total  area  of 
grazing  districts. 
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Whether  there  is  authority  in  the  act  for 
the  transfer  of  the  funds  and  personnel. 
Solicitor's  Opinion,  M-34015  (May  8, 
1945) 

Sec.  8  Taylor  Grazing  Act  Exchange.  Ap- 
peal from  the  General  Land  Office. 
Melva  Decker,  Salt  Lake  City  062962,  A- 
24064  (June  19,  1945) 

Status  of  Remnant  Lands  of  the  Kiowa, 
Comanche,   and  Apache  Reservations  un- 
der the  Taylor  Grazing  Act. 
Solicitor's     Opinion,     M-33936     (Oct.     9, 
1945) 

Rejection  of  Taylor  Grazing  Exchange 
Application.  Appeal  from  the  General  Land 
Office. 

David  B.  Morgan,  Phoenix  081027,  A-24097 
(Feb.  25,  1946) 

Equitable  title  to  lands  selected  by  a 
State  under  sec.  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  in  exchange  for  State- 
owned  lands,  vests  in  the  State  upon  the 
filing  of  its  exchange  application  and  its 
rights  are  to  be  adjudged  as  of  that  time. 
State  Applying  to  Exchange  Lands  Under 
the  Taylor  Grazing  Act,  M-33649  (Apr.  11, 
1946) 

Report  re  appropriations  and  authority 
for  the  establishment  and  maintenance  of 
the  Squaw  Butts  Range  and  Livestock  Sta- 
tion by  the  Former  Grazing  Service. 
Memorandum  (Jan.  28,  1947) 

Grazing  Leases — Reopening  of  prior  de- 
cisions. Payment  for  unauthorized  use  of 
grazing  land.  Modified. 
Louis  F.  &  Mary  E.  Posvar  v.  Rosa  M.  Bor- 
land, Cheyenne  058932,  058092,  069061, 
069123,  A-24403  (Apr.  21, 1947) 

The  Atomic  Energy  Act  reserved  all  fis- 
sionable materials  in  the  public  lands  for 
the  use  of  the  U.S.  The  general  reservation 
is  made  subject  to  "valid  claims,  rights  or 
privileges"  existing  on  Aug.  1,  1946.  Unless, 
the  lease,  permit  or  license  was  actually 
issued  to  the  applicant  before  Aug.  1,  1946. 
the  reservation  must  be  inserted.  Even  in 
the  absence  of  the  reservation,  a  mineral 
lessee  must  confine  his  mining  operations 
to  the  extracting  of  those  minerals  for 
which  the  lease  was  issued. 
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An  approval  of  an  assignment  of  a  iniii 
eral  lease,  except  an  oil  and  gas  lease,  maj 
be  conditioned  on  insertion  of  the  fission 
able  source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1, 1946,  the  reservation  should 
be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  whicu 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Applications     for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  clas 
sified  as  available  for  stock-raising  home 
stead,  the  reservation  need  not  be  inserted 
The  fissionable  source  material  reserva 
tion  must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private   exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges   for   National   Forest  pur- 
poses under  the  act  of  Mar.  20,  1922. 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    ''valid 
claim,    right    or    privilege    to    be    exempt 
from  the  fissionable  source  material  res- 
ervations. 

For  reservation  to  have  effect  there  must 
be  important  quantities  of  fissionable 
source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials 
which  are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  confi- 
dential information  as  to  existence  of  de- 
posits of  source  material  in  specific  lands 
may  not  make  entry  or  settlement  on  such 
lands  after  Aug.  1,  1946.  Applications  for 
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mineral  patent  will  require  a  statement  in- 
dicating participation  in  bomb  projects  and 
extent  to  which  confidential  information 
was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to  a 
patent  without  the  fissionable  source  ma- 
terials reservation.  If,  however,  the  same 
land  contained  substantial  deposits  of  fis- 
sionable materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O.  Xo. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(h)  (7)  of  the  Atomic  Energy 
Act,  (May  13,  1947) 

Effectiveness    of    decisions    of    District 
Graziers  pending  appeal. 
Memorandum  (Oct.  29.  1947) 

Applicant  filed  motion  for  rehearing  of 
a  decision  of  Bur.  of  Land  Management, 
approved  by  the  Department  on  July  29, 
1947,  which  rejected  his  application  filed 
under  the  Small  Tract  Act  for  certain  land 
in  the  State  of  Arizona,  which  had  been 
selected  by  Chester  W.  Johns  in  proposed 
exchanges  under  sec.  8  of  the  Taylor  Graz- 
ing Act.  For  reasons  set  forth  in  decision 
of  Nov.  12,  1947,  Oscar  E.  Everett,  et  al,, 
A-24716,  A-24799,  the  motion  for  rehear- 
ing is  denied. 

Fred  C.  Davis,  Phoenix  083183  "C", 
A-25164  (Dec.  26, 1947) 

An  application  to  select,  under  sec.  8  of 
the  Taylor  Grazing  Act  (48  Stat.  1272,  49 
Stat.  1976,  43  U.S.C.  315g),  land  which  pro- 
vides access  to  water  for  livestock  grazing 
on  the  public  range,  and  which,  if  allowed 
to  pass  into  private  ownership,  would  tend 
to  disrupt  the  orderly  management  of  the 
range,  was  properly  rejected  since  the  ex- 
change would  not  be  beneficial  to  the  public 
interest. 

J.  Richard  Poulton,  Blackfoot  055188  "A"', 
A-24690  (Jan.  7,  1948) 

Where  Departmental  decision  affirming 
award  of  grazing  lease  was  based  in  part 
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on  assurance  of  applicant  that  he  would 
grant  access  to  cattle  of  competitor  whose 
base  lands  would  be  separated  by  the 
leased  area,  on  motion  for  rehearing  filed 
by  the  competitor,  who  offers  evidence 
questioning  adequacy  of  access  which  suc- 
cessful applicant  proposes  to  allow,  held 
that  the  lease  to  be  issued  shall  include 
provision  to  permit  the  competitor  to  drive 
his  cattle  across  the  leased  tract  over  the 
route  most  convenient  to  the  competitor 
whenever  the  competitor  deems  movement 
necessary. 

Irene  Fleming,  William  McKay,  Lucille 
Baker,  Blackfoot  05J,J,70,  051,550,  05J,7!)5. 
A-24423  (Mar.  3,  1948) 

An  exchange  application  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  must  be  denied 
if  the  selected  lands  are  greater  in  value 
than  the  offered  lands. 

In  determining  whether  an  exchange 
proposed  to  be  made  under  sec.  8(b)  of 
the  Taylor  Grazing  Act  will  be  beneficial  to 
the  public  interest,  the  Department  may 
consider  conditions  reasonably  to  be  antici- 
pated in  the  foreseeable  future. 

An  application  for  an  exchange  under 
the  Taylor  Grazing  Act  will  be  rejected 
if  the  lands  are  more  suitable  for  dispo- 
sition as  small  tracts. 
Miguel  Echererria,  Phoenix  080533  "K", 
A-24661    (Oct.  20,  1948) 

Questions  relating  to  an  exchange  of 
lands  with  a  State  pursuant  to  sec.  8  of 
the  Taylor  Grazing  Act,  as  amended,  must 
be  determined  under  the  applicable  law 
and  regulations,  and  without  regard  to  any 
purported  agreement  which  may  have 
been  entered  into  between  the  State  and 
an  agency  of  the  Federal  Govt,  which 
has  not  jurisdiction  over  the  public  lands 
involved  in  the  proposed  exchange. 

Prior  to  its  compliance  with  all  the  re- 
quirements of  the  statute  and  the  supple- 
mentary regulations,  a  State  applying  for 
an  exchange  of  lands  under  sec.  8  of  the 
Taylor  Grazing  Act,  as  amended  does  not 
acquire  any  rights  in  the  selected  lands, 
so  as  to  prevent  the  withdrawal  of  such 
lands  for  public  purposes. 

A  "valid  claim"  to  public  land  may  be 
less  than  a  vested  right  in  such  land;  and 
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a  pending  exchange  application  from  a 
State  under  sec.  8  of  the  Taylor  Grazing 
Act,  as  amended,  constitutes  a  "valid 
claim"  to  the  selected  land  within  the 
meaning  of  the  act  of  Mar.  19,  1948,  which 
added  public  lands  to  the  Shasta  National 
Forest  subject  to  such  claim  so  that  the 
selected  land  continues  to  be  subject  to 
selection  by  the  State. 

State    of    California,    Sacramento    034260 
"£E7",  A-25411   (June  2,  1949) 

A  case  involving  a  private  exchange  ap- 
plication under  sec.  8  of  the  Taylor  Graz- 
ing Act  should  be  remanded  for  a  new 
field  investigation  and  further  considera- 
tion of  relative  values  of  the  offered  and 
selected  lands  when  the  record  on  appeal 
is  inadequate  to  warrant  a  determination 
of  the  issue  of  relative  values. 
Ray  D.  Olson,  Blackfoot  05M88  "LU",  A- 
25126  (June  24,  1949) 

A  grazing  lease  application  for  land  that 
is  already  held  under  an  existing  lease 
will  be  rejected. 

A  grazing  lease  application  for  land  that 
is   removed  from   the   applicant's  normal 
grazing  operations  will  be  rejected. 
Clarence   A.    Taylor,    Sacramento    037087 
"LU",  A-25717  (June  29,  1949) 

The  rejection  of  a  private  exchange  ap- 
plication under  sec.  8  of  the  Taylor  Graz- 
ing Act  was  proper  where  the  value  of  the 
selected  land  was  higher  than  that  of  the 
land  offered  in  exchange. 
Perley  M.  Lewis,  Phoenix  085365,  A-25731 
(July  19,  1949) 

A  protest  against  the  approval  of  a 
private  exchange  application  may  properly 
be  rejected  where  the  available  evidence 
tends  to  disprove  the  protestant's  claim 
that  a  portion  of  the  selected  land  is  in- 
dispensable to  his  ranching  operations  and 
adjoining  land. 

Murray  A.  Eliason,  Salt  Lake  063077  A- 
25367  (Aug.  15,  1949) 

It  is  proper  to  reject  an  application  filed 
by  the  State  of  Arizona  for  an  exchange 
of  lands  pursuant  to  sec.  8  of  the  Taylor 
Grazing  Act,  as  amended,  where  the  value 
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of  the  selected  land  is  approximately  ten 
times  that  of  the  offered  land  and  where 
the  application  was  filed  after  June  20, 
1946. 

State  of  Arizona,  Phoenix  083843   "LD", 
A-25699  (Aug.  29,  1949) 

May  lands  acquired  under  Title  III  of 
the  Bankhead-Jones  Farm  Tenant  Act  and 
transferred  to  this  Department  under  the 
Taylor  Grazing  Act  be  sold  to  private 
interests? 

According  to  an  opinion  of  the  Solicitor 
of  Agriculture,  Title  III  lands  transferred 
by  the  Dept.  of  Agriculture  to  another 
agency  are  no  longer  limited  by  provisions 
of  the  Bankhead-Jones  Act  and  may  be 
sold  to  private  persons. 
Memorandum  (Oct.  12,  1949) 

A  protest  against  the  selection  of  a  tract 
of  land  in  a  private  exchange  application 
under  sec.  8  of  the  Taylor  Grazing  Act 
on  the  ground  that  it  will  interfere  with 
the  protestant's  livestock  operations  will 
not  be  allowed  where  the  tract  adjoins 
land  owned  by  the  private  exchange  ap- 
plicant and  has  been  held  under  the  Taylor 
Grazing  leases  hy  the  applicant  and  it's 
predecessor  for  a  period  which  began  long 
before  the  protestant  commenced  opera- 
tions in  the  area. 

The  filing  of  an  exchange  application 
under  sec.  8  of  the  Taylor  Grazing  Act  by 
a  State  does  not  confer  upon  the  State  a 
vested  right  to  have  its  application  con- 
sidered and  allowed  over  a  previously  filed 
private  exchange  application  for  the  same 
land. 

The  decisive  factor  in  such  a  case  is 
whether  the  acceptance  of  the  private  ex- 
change application  would  or  would  not 
benefit  the  public  interest. 
Sidney  B.  Moeur,  State  of  Arizona,  New 
River  Land  and  Livestock  Co.,  Phoenix 
081227,  081262,  A-25548,  A-25570  (Nov.  9, 
1949) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  is  properly 
rejected  where  the  offered  lands  are  less 
valuable  than  the  selected  lands,  and  the 
disposal   of  the  selected  lands  would  be 
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detrimental  to  the  administration  of  the 
grazing  district. 

George  G.  Low,  Salt  Lake  City  0655Jf8, 
A-25725  (Dec.  22,  1949) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  must  be 
rejected  where  the  offered  lands  are  less 
valuable  than  the  selected  lands. 
Nicholas  M.  Hughes  and  Albert  J.  Hetzel, 
Phoenix  085115,   A-25813    (Feb.  8,  1950) 

The  Secretary  of  the  Interior  does  not 
have  authority  to  issue  rights-of-way 
under  the  Bankhead-Jones  Act  over  Title 
III  Bankhead-Jones  lands  transferred  to 
his  jurisdiction  for  administration  under 
the  Taylor  Grazing  Act. 

The  Secretary  of  the  Interior  has  au- 
thority to  issue  rights-of-way  over  such 
Bankhead-Jones  lands  under  those  acts 
which  authorize  the  head  of  an  agency 
having  jurisdiction  over  lands  to  issue 
rights-of-way.  He  also  has  authority  to  act 
with  respect  to  such  Bankhead-Jones  lands 
under  sec.  17  of  the  Federal  Aid  Highway 
Act. 

If  a  right-of-way  request  involving 
transferred  Bankhead-Jones  land  does  not 
come  under  the  Federal  Aid  Highway  Act 
some  other  applicable  land,  a  use  permit, 
which  would  not  include  the  right  to  re- 
move gravel  or  other  materials,  may  be 
granted  by  the  Secretary  for  the  use  of 
the  lands. 

Highway  Easements  and  Material  Sites  on 
Lands  Acquired  Under  Title  III  of  the 
Bankhead-Jones  Tenant  Act  and  Admin- 
istered by  the  Secretary  of  the  Interior 
Under  E.O.  No.  100 46  (Apr.  25,  1950) 

The  provisions  of  State  law  cannot  limit 
the  Secretary  of  the  Interior  in  the  exer- 
cise of  authority  conferred  on  him  hy 
Congress  to  make  rules  and  regulations  for 
the  orderly  use  of  Federal  range. 

In  a  proceeding  involving  unauthorized 
use  of  Federal  range  in  a  grazing  district 
administered  under  the  Taylor  Grazing 
Act,  it  is  not  defense  that  such  range  was 
unfenced  at  the  time  of  such  use  and  that, 
under  the  law  of  the  State  in  which  such 
range  is  located,  the  fact  that  the  land  of 
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another  is  unfenced  may  justify  or  excuse 
the  unauthorized  grazing  of  his  land. 
O.   R.  Britain,   56Jt16   "DL:MG",   A-25962 
(Jan.  24, 1951) 

Under  sec.  1  of  the  Taylor  Grazing  Act, 
only  one  hearing  within  a  State  is  required 
to  consider  the  establishment  of  any  num- 
ber of  grazing  districts  within  that  State. 

As  long  as  lands  are  generally  subject 
to  a  notice  issued  under  sec.  1  of  the  Taylor 
Grazing  Act  and  a  hearing  has  been  held 
pursuant  to  that  notice  within  the  State 
in  which  the  lands  are  situated,  such  lands 
may  be  placed  in  grazing  districts  without 
regard  to  the  areas  and  boundaries  de- 
scribed in  the  notice. 

In  view  of  the  general  hearings,  and  of 
the  special  hearings  held  to  consider  the 
inclusion  of  the  land  now  in  District  6  in 
a  grazing  district,  the  statutory  require- 
ment for  a  hearing  has  been  more  than 
met. 
Memorandum  (May  8,  1951) 

Requests  for  reconsideration  of  Secre- 
tary's or  Solicitor's  decision.  Requests  for 
the  exchange  of  the  supervisory  powers 
of  the  Secretary. 

Requests  for  reconsideration  of  a  de- 
cision by  the  Secretary  or  by  the  Solicitor 
are  filed  as  a  matter  of  grace,  but  not  of 
right.  The  filing  of  such  a  request  does 
not  suspend  or  otherwise  delay  the  ef- 
fectiveness of  the  decision  to  which  the  re- 
quest is  directed. 

The  filing  of  a  petition  for  the  exercise 
of  the  supervisory  authority  of  the  Secre- 
tary does  not  suspend  or  otherwise  delay 
the  effectiveness  of  the  decision  to  which 
the  petition  is  directed. 
Memorandum  (Aug.  23,  1951) 

A  State  may  select  indemnity  school  land 
within  a  grazing  district,  but  the  approval 
or  disappproval  of  such  selection  rests  in 
the  discretion  of  the  Secretary  of  the  In- 
terior. 

Where  land  selected  as  Indemnity  school 
land  is  included  in  a  grazing  district  within 
a  solid  block  of  Federal  range  and  its  dis- 
posal to  the  State  would  interfere  with  ;in 
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important  range  division  fence,  the  selec- 
tion will  be  disapproved. 
State  of  Utah,  A-26207  (Sept.  21,  1951) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  is  properly 
rejected  where  the  offered  land  would 
be  more  burdensome  to  administer  than  the 
selected  lands  and  no  benefit  to  the  public 
interest  would  result. 

Benjamin  F.  Youngker  and  Clarence  0. 
Vosourgh,  Phoenix  085695,  A-26306  (Nov. 
13,1951) 

It  is  proper  to  reject  an  application  to 
exchange  lands  pursuant  to  sec.  8  of  the 
Taylor  Grazing  Act  filed  on  an  equal  area 
basis  by  a  State  prior  to  June  20,  1946, 
where  the  value  of  the  selected  land  is  al- 
most double  that  of  the  offered  land. 

Where  the  value  of  the  selected  land  is 
almost  double  the  value  of  the  land  of- 
fered by  a  State  in  exchange,  such  dis- 
parity in  value  is  "unduly  wide." 
State  of  Arizona,  Phoenix  077Jt68,  A-26318 
(Jan.  31, 1952) 

A  direction  to  publisn  notice  of  a  pro- 
posed exchange  of  lands  under  sec.  8(b) 
of  the  Taylor  Grazing  Act  is  not  an  ap- 
proval of  the  exchange  appplication,  even 
though  it  is  tentatively  determined  at  the 
time  that  the  selected  land  is  available 
for  exchange,  that  the  offered  land  and  the 
selected  land  are  approximately  of  equal 
value,  and  that  the  proposed  exchange  is 
in  the  public  interest. 

It  is  necessary  to  reject  an  application 
for  an  exchange  under  sec.  8(b)  of  the 
Taylor  Grazing  Act  when  it  appears  that 
no  public  interest  would  be  benefited  by 
the  proposed  exchange. 
Elisha  C.  Luna,  Phoenix  079461  A-26278 
(Mar.  21,  1952) 

A  regulation  which  provides  that  no  re- 
adjudication  of  a  grazing  license  or  permit 
will  be  made  on  the  claim  of  "any  applicant 
or  intervenor"  is  not  applicable  to  an  action 
initiated  by  the  Bur.  of  Land  Management 
under  the  provisions  of  the  Taylor  Grazing 
Act  and  the  Federal  Range  Code. 

Where  land  has  been  adopted  as  the  base 
property   in   a   grazing  district,    any    rule 
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which  purports  to  establish  both  land  and 
water  as  base  property  in  the  district  con- 
stitutes a  special  rule  which  must  receive 
the  approval  of  the  Secretary  of  the  In- 
terior in  order  to  become  effective. 
Parman  and  Schadler,  Urrels  and  Parman, 
Appellants,  C.  W.  Frick,  Intervenor,  Ne- 
vada Grazing  District  No.  2,  A-26338  (Mar. 
31,  1952) 

Federal  grazing  fees  paid  for  future 
years  on  lands  patented  to  a  State  under 
sec.  8,  Taylor  Grazing  Act,  exchange  must 
be  transferred  to  the  State. 
Disposition  of  Grazing  Fees  Paid  for 
Future  Years  where  Lands  are  Conveyed 
to  a  State  in  Exchange  for  Other  Lands 
(Aug.  21,  1952) 

Where  an  application  for  a  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act  would  create  a  narrow  strip  of  private 
land  in  midst  of  a  large  block  of  public 
domain  devoted  to  grazing,  the  exchange  is 
not  in  the  public  interest  and  the  applica- 
tion should  be  rejected. 
Jay  P.  Nielson,  Salt  Lake  066422,  A-26414 
(Nov.  4,  1952) 

An  application  for  a  private  exchange 
under  sec.  8  of  the  Taylor  Grazing  Act  will 
be  rejected  when  the  applicant  does  not 
own  the  offered  land  and  has  no  reasonable 
prospect  of  acquiring  such  ownership. 
Eilcf  Rue,  Black  foot  055818,  A-26501  (Feb. 
6,  1953) 


v 


It  is  proper  to  reject  an  application  to 
exchange  lands  pursuant  to  sec.  8(c)  of  the 
Taylor  Grazing  Act  filed  on  equal  area 
basis  by  a  State  prior  to  June  20,  1946, 
where  the  value  of  the  selected  land  is  more 
than  5  times  the  value  of  the  land  offered! 
by  the  States. 

State  of  Colorado,  Denver  052^88,  A-26599 
(Mar.  2,  1953) 

The  award  of  grazing  leases  apportion- 
ing the  available  public  range  among  con- 
flicting applicants  will  not  be  disturbed 
where  the  apportionment  is  based  upon 
statutory  preference  rights,  the  applicants' 
equities,  and  land  use  factors  relevant  to 
the  purposes  of  the  Taylor  Grazing  Act. 
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The  Taylor  Grazing-  Act  does  not  require 
that  the  determination  as  to  the  allowance 
of  leases  pursuant  to  sec.  15  of  the  act  be 
made  on  the  record  after  an  opportunity 
for  a  hearing. 

Mrs.  Jessie  Gomez,  J.  H.  Young,  Phoenix 
076981-A,  081282,  A-26769-70  (Nov.  16, 
1953) 

Where  the  only  question  at  a  hearing  on 
appeal  from  an  area  manager's  decision 
determining  the  boundaries  of  an  individ- 
ual allotment  under  the  Taylor  Grazing 
Act  is  whether  an  oral  agreement  between 
two  permittees  was  reached  as  to  the  loca- 
tion of  a  line  dividing  their  adjoining  allot- 
ment on  the  range,  and  where  substantial 
evidence  at  the  hearing  supports  a  decision 
that  such  an  agreement  was  reached  and 
the  line  was  marked  on  the  ground,  the 
decision  affirming  the  manager's  action 
was  proper. 

An  agreement  by  the  holder  of  an  in- 
dividual allotment  on  the  Federal  range  in 
Arizona  to  a  range  division  line  which  in- 
creases the  size  of  his  allotment  does  not 
effect  a  disposition  of  community  property 
and  therefore  is  not  void  because  it  is  not 
joined  in  by  his  wife. 

Harvel  H.  and  Stella  Cosper,  Boycc  H. 
Lines,  Arizona  Grazing  Dist.  No.  Jj,  A- 
26841  (May  6,  1954) 

An  application  for  a  grazing  lease  will 
not  be  allowed  for  land  already  under  graz- 
ing lease  to  another,  where  there  is  no 
basis  for  canceling  the  outstanding  lease. 

Mrs.  Claire  Borgerson,  Nevada  011130,  A- 
26922   (Aug.  16,  1954) 

The  rejection,  in  part,  of  an  application 
for  a  private  exchange  under  sec.  8  of  the 
Taylor  Grazing  Act  is  proper  where  the 
exchange  as  to  the  rejected  lands  would 
I  not  be  in  the  public  interest  because  the 
lands  have  been  found  to  be  primarily  valu- 
lit  able  for  homesite  use  and  have  been  classi- 
fied for  small  tract  disposition. 
Opal  Cantlon,  Nevada  08945,  A-26989 
(Oct.  4,  1954) 
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CLASSIFICATION 

Whether  sec.  13  of  the  Taylor  Grazing 
Act  was  intended  to  authorize  only  minor 
boundary  adjustments. 

Whether  the  proposed  order  would  ex- 
ceed the  limitation  on  the  total  area  of 
grazing  districts. 

Whether  there  is  authority  in  the  act  for 
the  transfer  of  the  funds  and  personnel. 
Soliei tor's  Opinion,  M-34015  (May  8, 
1945) 

Application  for  grazing  privileges  for  the 
1944-1945  grazing  season  in  Arizona  Graz- 
ing District  No.  1.  Rejected  in  part.  Appeal 
from  the  Grazing  Service. 
John  F.  Findlay,  Roy  Bundy  and  James 
llitndy,  A-24079,  (Sept.  7,  1945) 

Whether  sec.  8(c)  of  the  Taylor  Grazing 
Act  authorizing  the  exchange  of  lands  by 
States  for  public  lands  of  equal  value  or  of 
equal  acreage  superseded  the  act  of  Feb. 
28,  1891,  as  construed  by  the  Supreme 
Court  in  the  State  of  Calif,  v.  Deseret 
Water,  Oil  and  Irrigation  Co.,  permitting 
the  State  to  offer  as  base  for  indemnity 
selection  school  lands  title  to  which  had 
vested  in  the  State  prior  to  its  inclusion  in 
a  reservation. 

Held:  The  Department  should  be  loathe 
to  construe  the  Taylor  Grazing  Act  as  su- 
perseding the  1891  act. 
Memorandum.  Opinion,  2123110 "F"  (Apr. 3, 
1947) 

The  dismissal  of  the  protest  of  a  grazing 
lessee  against  the  allowance  of  a  desert 
land  application  was  proper  where  the  en- 
try will  not  interfere  seriously  with  the 
lessee's  grazing  operations  and  the  tract 
is  suitable  for  agricultural  development 
Isaiah  M.  DeSpain,  Applicant,  Sidney 
Smith.  Protestant,  A-25706  (July  1.  1949) 

Under  sec.  15  of  the  Taylor  Grazing  Act. 
a  preference  rigid  to  a  lease  is  conditioned 
upon  ownership  or  control  of  lands  which 
are  of  nonpublic  land  status  which  for 
their  proper  utilization  depend  upon  the 
land  sought,  and  which  are  contiguous 
thereto  or  which  corner  on  tracts  embrac- 
ing 760  acres  <>r  less  and  open  to  lease  in 
their  entirety  for  90  days  after  being  of- 
fered for  lease. 
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CLASSIFICATION— Continued 

Lands  already  included  in  a  sec.  15  lease 
are  not  of  nonpublic  land  status  and  do  not 
confer  a  preference  right. 

Where  two  or  more  applicants  under  sec. 
15  have  equal  preference  rights,  the  lease 
award  is  made  in  the  discretion  of  the 
Secretary. 

Water  rights  are  not  a  basis  for  a  statu- 
tory preference  right  under  sec.  15,  but 
may  be  an  important  consideration  as  be- 
tween competing  applicants  who  are  on  the 
same  footing  through  preference  rights. 

A  right-of-way  over  lands  in  a  grazing 
lease  may  be  granted  by  the  Govt,  to  a 
qualified  third  party  upon  proper  applica- 
tion. 

Kester  J.  Billing sley  and  C.  C.  Billingsley, 
Phoenix  015911,  077584,  078633,  079493,  A- 
25542  (Dec.  23,  1949) 

May  a  licensee  or  permittee  graze  live- 
stock which  he  controls  by  virtue  of  a 
"long-term  lease,"  on  Federal  range  em- 
braced in  his  permit? 

Sec.  3  of  the  Taylor  Grazing  Act  provides 
for  issuance  of  permits  to  stock  owners. 
This  would  seem  to  eliminate  persons  who 
lease  stock. 
Memorandum  (Jan.  16,  1950) 

A  State  may  make  a  lieu  selection  of 
public  land  which  was  withdrawn  by  E.O. 
No.  6910  only  if  the  land  is  classified  by 
the  Secretary  of  the  Interior,  in  his  discre- 
tion, as  available  for  such  selection. 

In  exercising  his  discretion  with  respect 
to  the  classification  of  land  as  available  for 
a  lieu  selection  by  a  State,  the  Secretary 
should  primarily  consider  whether  there  is 
any  Federal  interest  to  be  served  by  con- 
tinuing the  withdrawal  as  to  the  land  and 
retaining  it  in  Govt,  ownership. 
State  of  California,  Los  Angeles  065381, 
A-25744  (Jan.  18, 1950) 

Where  land  included  in  a  State  school 
land  indemnity  selection  is  situated  near 
a  river  on  which  the  Navy  Dept.  proposes 
to  construct  a  dam  and  there  is  a  pos- 
sibility that  the  land  will  be  flooded  by  the 
reservoir  created  by  the  dam,  there  is  a 
Federal  interest  in  retaining  the  land  in 
Govt,  ownership,  and  the  State's  applica- 
tion for  the  land  and  petition  for  classifica- 
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CLASSIFICATION— Continued 
tion  of  the  land  under  sec.  7  of  the  Taylor 
Grazing  Act  as  suitable  for  selection  will 
be  denied. 

State    of    California,    A-25782    (Aug.    10, 
1950) 

The  mere  filing  of  an  application  for  a 
homestead  on  land  that  is  subject  to  clas- 
sification and  entry  under  the  Taylor  Graz- 
ing Act  does  not  create  a  valid  existing 
right  which  will  survive  the  subsequent 
inclusion  of  the  land  applied  for  in  a  na- 
tional forest  "subject  to  valid  existing 
rights." 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the 
absence  of  a  request  from  the  Secretary 
of  Agriculture  of  this  Department  that  the 
land  be  opened  to  entry  under  the  home- 
stead laws. 

Charles  H.  Simmons,  ELM  018149,  A-26317 
(Jan.  8, 1952) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act  is  properly 
rejected  where  the  value  of  the  selected 
land  exceeds  the  value  of  the  offered  land. 

The  general  rule  of  the  Department  is 
that  a  quarter-quarter  section,  or  a  frac- 
tional lot,  is  the  minimum  unit  of  land  sec- 
tion, or  a  fractional  lot,  is  the  minimum 
unit  of  land  for  classification  and  disposal. 
George  H.  Ebsen,  Phoenix  086402,  A-26264 
(Jan.  20,  1952) 

The  first  applicant  for  a  small  tract  lease 
on  a  tract  of  land  not  under  consideration 
for  small  tract  classification  at  the  time 
of  the  filing  of  the  application  is  entitled  to 
a  preference  right  under  sec.  7  of  the  Tay- 
lor Grazing  Act,  if,  and  only  if,  the  land 
is  thereafter  classified  for  the  type  of  site 
sought  by  the  first  applicant. 
Thomas  P.  McKeown,  et  ano,  Nevada  052, 
04572,  A-26497  (Dec.  1, 1952) 

An  application  for  the  classification  of 
land  under  sec.  7  of  the  Taylor  Grazing  Act 
does  not  create  any  right  in  the  applicant. 

The  classification  of  land  under  sec.  7  of 
the  Taylor  Grazing  Act  as  suitable  for 
desert  land  entry  or  for  disposition  as  an 
isolated  tract  is  discretionary  with  the 
Secretary. 
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CLASSIFICATION— Continued 
Where  an  isolated  tract  of  land  which  is 
of  doubtful  value  for  agricultural  purposes 
can  be  sold  at  a  price  in   excess  of  the 
price   of   desert   land,   it  is   in   the  public 
interest  to  dispose  of  the  land  at  a  public 
sale  as  an  isolated  tract. 
Ernest    D.    Be   Ford,  et    al.,    Sacramento 
043756,   04H69,   045468,  A-26591,  A-26592 
(Feb.  6.  1953) 

In  the  absence  of  specific  authority  in 
statutes  concerning  Indians  generally  or 
in  the  Taylor  Grazing  Act  for  the  Secre- 
tary of  the  Interior  to  permit  the  exchange 
of  Indian  trust  lands  for  public  lands  pur- 
suant to  sec.  8  of  the  Taylor  Grazing  Act, 
an  amendment  to  43  CFR,  Part  146  which 
would  involve,  among  other  things,  the 
cancellation  and  issuance  of  trust  patents 
to  accomplish  an  exchange,  would  be  un- 
authorized. 

Proposed  Amendment  of  43  CFR,  Part  146, 
M-36183  (Aug.  14,  1953) 

An  application  made  by  a  State,  pur- 
suant to  sec.  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  to  select  lands  withdrawn 
by  either  of  the  two  Executive  orders  men- 
tioned in  sec.  7  of  the  Taylor  Grazing  Act, 
as  amended,  or  within  a  grazing  district 
may  not  be  rejected  merely  because  the 
lands  may  have  been  classified  pursuant  to 
sec.  7  as  being  suitable  for  disposition 
under  another  of  the  public  land  laws. 

Unless  rights  have  been  initiated  in  the 
classified  lands,  any  prior  classification 
thereof  must  be  disregarded  in  considering 
a  State's  exchange  application. 
State  Applications  to  Exchange  Lands 
Under  Sec.  8  of  the  Taylor  Grazing  Act, 
M-36178  (Supp.)  (Mar.  4, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  applicant 
did  not  file  within  the  time  prescribed  by 
the  Department's  Rules  of  Practice  a  cer- 
tificate showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  in- 
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ternal  improvement  as  suitable  for  disposi- 
tion as  a  State  selection  and  is  later  classi- 
fied as  suitable  for  disposition  as  small 
tracts,  the  preference  right  given  the  State 
by  sec.  7  of  the  Taylor  Grazing  Act  pre- 
vails over  the  preference  given  by  the 
Veterans'  Preference  Act  to  veterans  who 
file  small  tract  applications  after  the 
State's  application  and  after  the  small 
tract  classification. 

Arthur  L.  Wingard,  et  al.,  State  of  Nevada, 
Nevada    014190,    015154,    et    al.,    A-: 
(June  3, 1954) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  by  the  Director  of  the 
Bur.  of  Land  Management  will  be  dis- 
missed where  it  was  not  filed  within  the 
time  required  by  the  Department's  Rules 
of  Practice. 

Whether  a  State  exchange  application 
is  to  be  considered  as  one  for  selected  lands 
within  or  without  a  grazing  district  is  to 
be  determined  by  the  situation  prevailing 
at  the  time  the  State  complies  with  all 
provisions  of  the  pertinent  statute  and  reg- 
ulations. 

Prior  to  compliance  by  a  State  with  all 
the  requirements  of  the  pertinent  statute 
and  regulations,  the  Govt,  may  include  in 
a  grazing  district  land  designated  by  a 
State  as  selected  land  in  an  exchange  under 
sec.  8(c)  of  the  Taylor  Grazing  Act. 

A  proposed  State  exchange  for  selected 
land  not  in  a  grazing  district  cannot  be 
rejected  on  the  ground  that  the  exchange 
is  not  in  the  public  interest. 
Peter  Bamele  and  Sons,  State  of  Nevada, 
Nevada  0236,  A-26898  (Aug.  13,  195  I  1 

Land  which  is  within  a  stock-driveway 
withdrawal  is  not  subject  to  application 
for  homestead  entry,  and  an  application 
for  such  land  must  be  rejected. 

An  application  for  withdrawn  land  con- 
fers on  the  applicant  no  right  to  the  land 
if  it  is  later  restored  to  entry. 

Where,  pursuant  to  an  application,  land 
which  is  within  a  grazing  district  is  clas- 
sified under  sec.  7  of  the  Taylor  Grazing 
Act  as  suitable  for  homestead  entry,  th<v 
individual  whose  application  result  til  in 
the  classification  is  entitled  to 
preference  right  of  entry  on  the  land  to  the 
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extent  that  it  becomes  available  for  home- 
stead entry  as  a  result  of  the  classification 
order. 

Vester    Lee    Hammontrce,    Los    Angeles 
088402,  A-26866  (Aug.  17,  1954) 

The  act  of  Mar.  15,  1915,  which  pro- 
vides that  an  application  for  enlarged 
homestead  entry  must  be  allowed  if  the 
land  is  found  to  be  of  the  character  con- 
templated in  the  enlarged  homestead  law, 
has  been  superseded  by  sec.  7  of  the  Taylor 
Grazing  Act,,  which  requires  that  such  land 
must,  in  addition,  be  classified  as  more  suit- 
able for  dry  farming  than  for  grazing. 

Land  of  marginal  value  for  dry  farming 
in  an  area  necessary  as  a  spring  and  fall 
range  to  an  extensive  livestock  industry 
cannot  be  properly  classified  as  more  suit- 
able for  dry  farming  than  for  grazing. 
Milton  Harold  Searle,  et  al.,  Utah  01751, 
etc.,  A-26848  (Nov.  2,  1954) 

TERRITORIES 

Application  of  War  Overtime  Pay  Sta- 
tutes to  Territorial  Field  Service  Employee. 
Memorandum  (June  13.  1944) 

Authority    of    Governor    of    Alaska    to 
Grant  Reprieves  and  Pardons. 
Solicitor's     Opinion,     M-33940     (Jan.    24, 
1945) 

Authority  of  Alaska  Territorial  Legisla- 
ture to  fix  the  Maximum  size  and  number 
of  placer  claims  that  may  be  located. 
General  Land  Office,  Fairbanks  025271  "L", 
(May  23,  1945) 

Territorial  Employees — Appointive  Jur- 
isdiction. 
Memorandum  (July  9,  1945) 

Territorial  Leave  Differential  Allowance 
of  Transferred   Employees. 
Solicitor's    Opinion,    M-34085     (July    23, 
1945) 

Right  of  the  U.S.  to  recover  for  the  care 
and    maintenance    of   insane    residents   of 
Alaska  prior  to  Oct.  14,  1942. 
Memorandum  (Oct.  9,  1945) 
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Approval  of  Philippine  statute  affecting 
currency  by  the  President  of  the  United 
States. 
Memorandum  (Feb.  5,  1946) 

Independence  of  the  Philippines. 
Memorandum  (Mar.  1,  1946) 

The  90  days  within  which  President  must 
approve  or  disapprove  a  bill  submitted  to 
him  by  Governor  of  Puerto  Rico,  repassed 
by  Legislature  over  Governor's  veto,  do  not 
begin  to  run  until  bill  has  reached  the 
President  or  someone  designated  as  his 
agent  for  purpose  of  receiving  bill. 
Senate  Bill  No.  51,  Puerto  Rico,  M— 34689 
(Sept.  11,  1946) 

Alaska  Railroad  authorized  by  Interior 
Department  Appropriation  Act,  1947,  to 
employ  equipment  specialists  with  tempo- 
rary sub-headquarters  in  U.S.  and  clerks 
and  stenographers  with  requirement  for 
preliminary  instructions  at  Washington, 
D.C.  office  of  Railroad  prior  to  reporting 
to  Anchorage  headquarters. 
Solicitor's  Opinion,  M-34678  (Sept.  20, 
1946) 

Addition  by  an  employee  of  words 
"Signed  Under  Protest"  to  his  signature  on 
antistrike  affidavit,  prescribed  by  Depart- 
mental regulation,  does  not  nullify  effect 
of  affidavit  and  does  not  preclude  payment 
of  employee's  salary  from  funds  appropri- 
ated by  act. 
Alaska  Railroad,  M-34704  (Sept.  30,  1946) 

Transfer  of  Inspector-Appraiser  in 
Territorial  Surplus  Property  Office  to  In- 
dian   Service. 

Solicitor's     Opinion,     M-34721     Oct.     21, 
1946) 

Absences  from  the  Territory  of  Alaska 
do  not  necessarily  interrupt  the  continuity 
of  the  residence  required  under  sec.  3  of 
the  Alaska  Game  LawT  for  the  exercise  of 
hunting,  trapping,  and  fishing  privileges. 
Resident  Privileges  Under  Section  3, 
Alaska  Game  Law,  M-34896  (Mar.  20, 
1947) 
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As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Con- 
tinental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  wrhite  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals — 
Abandoned  lands  revert  to  the  public 
domain — Natives  have  a  valid  claim 
against  the  government  for  extinguished 
titles — In  the  case  of  conflicting  claims 
the  white  man  can  be  ousted  or,  if  the 
patent  is  absolute  in  terms,  the  native 
has  a  valid  claim  for  compensation. 

Elements  of  existing  possessory  rights — 
Those  hinds  which  'have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community — A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive— If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned — The 
tradition  of  free  use  of  navigable  waters 
is  so  strong  that  a  change  is  not  warranted 
with   respect   to   the   natives  of  Alaska — 
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Native  rights  to  beaches  and  streams 
would  be  recognized  where  natives  can 
show  a  continued  and  exclusive  use. 

The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  1' 1. 
1947) 

The  Chief  Engineer  of  the  Alaska  Road 
Commission,  who  fixes  the  wages  of  the 
employees  under  his  supervision  by  as- 
certaining the  prevailing  rates  in  the  com- 
munities in  which  they  work  and  adjusting 
their  wage  rates  to  comparable  levels 
under  the  general  supervision  of  the 
Governor  of  Alaska,  is  a  wage-fixing  au- 
thority within  the  purview  of  sec.  23  of 
the  act  of  Mar.  28,  1934. 

The  procedure  followed  by  the  Chief 
Engineer  in  establishing  wage  rates  for 
the  employees  under  his  supervision  by 
comparison  with  prevailing  rates  is  similar 
to  that  used  by  wage  boards. 

The  establishment  of  a  basic  40-hour 
wTorkweek  for  employees  engaged  in  several 
trades  and  occupations  whose  wages  are 
adjusted  from  time  to  time  by  wage-fixing 
authority  is  mandatory  under  sec.  23  of 
the  act  of  Mar.  28,  1934. 

Artisans  and  mechanics  employed  by  the 
Alaska  Road  Comm.,  whether  wages  are 
fixed  on  a  daily  or  hourly  basis,  or  a 
monthly  or  per  annum  basis,  are  entitled 
to  overtime  at  the  rate  of  time  and  one- 
half  for  all  work  performed  in  excess  of 
40  hours  a  week  since  Mar.  28,  1934. 
Overtime  Compensation  for  Employees 
of  the  Alaska  Road  Com  mission,  M-34f><S0 
(Apr.  4.  1947) 

An  appeal  in  the  case  is  not  recommended. 

Present    suit    is    to    quiet    title    to    land 

Which    was    allotted    to    Mail  hew     Henry. 

Plaintiff's    title    is    based    upon    two    ia\ 

Trial  court  followed  decisions  of  <>k!a- 
homa  Supreme  Court  to  the  effeel  thai  the 
interesl  of  a  surviving  spouse  in  restricted 
land  of  a  deceased  Cull-blood  Five  Tribes 
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Indian  can  be  limited  by  the  duly  executed 
will  of  the  decedent,  approved  and  ac- 
knowledged as  provided  by  law  and  that 
the  surviving  spouse  cannot  elect  to  claim 
that  part  of  the  estate  which  such  spouse 
would  have  obtained  through  succession 
as  an  heir-at-law,  under  Oklahoma 
Statutes. 

Howard  L.  Woodruff  v.  The  Heirs  of 
Matthew  Henry,  Deceased,  et  al.,  Mar.  2, 
1948) 

In  the  Territory  of  Alaska,  the  Federal 
Government  has  title  to  and  control  over 
the  tidelands,  the  lands  beneath  navigable 
inland  waters,  and  lands  of  the  continental 
shelf  beneath  those  portions  of  the  open 
sea  which  constitute  territorial  waters. 
The  Congress  has  not  delegated  its  power 
over  such  lands  to  the  Territorial  govern- 
ment of  Alaska. 

As  seaweed  growing  upon  lands  of  the 
U.S.  in  the  Territory  of  Alaska  is  the 
property  of  the  U.S.,  it  can  be  disposed  of 
only  pursuant  to  an  authorization  from 
the  Congress,  and  no  statutory  provision 
for  its  disposal  has  been  enacted. 
Use  of  Seaweed  Beds  in  Southeastern 
Alaska,  M-36006  (June  30,  1949) 

The  question  whether  an  existing  regula- 
tion of  the  Alaska  Game  Commission,  pro- 
viding that  within  a  specified  area  no  per- 
son shall  take  any  fur  animal  without  hav- 
ing resided  within  the  area  continuously 
for  one  year,  is  authorized  by  subdivision 
M  of  sec.  10  of  the  Alaska  Game  Law  is 
academic  in  view  of  the  fact  that  the  Com- 
mission now  desires  to  revoke  the  regula- 
tion and  clearly  has  the  discretionary 
power  to  do  so. 

Residence  Requirements  for  Taking  Fur 
Animals  in  Fur  Management  Areas  in 
Alaska,  M-36030  (May  2, 1950) 

The  Secretary  of  the  Territory  of  Alaska 
is  appointed  for  a  4-year  term  and,  there- 
fore, does  not  hold  a  "permanent"  or  "in- 
definite" appointment,  within  the  meaning 
of  these  terms  as  used  in  sec.  14  of  the 
Veterans  Preference  Act  of  1944. 

Sec.  14  of  the  Veterans  Preference  Act 
of  1944  is  not  applicable  to  officers  or  em- 
ployees  of   territorial   or  insular  govern- 
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ments  established  under  the  authority  of 

the  U.S. 

The  Secretary  of  the  Territory  of  Alaska 
is  a  territorial  officer,  and  not  an  officer 
or  employee  of  the  Federal  Government. 
Applicability  of  Section  14  of  Veterans 
Preference  Act  of  1944  to  Secretary  of 
Alaska,  M-36098  (Sept.  12,  1951) 

A  released  time  program  under  which 
pupils  are  released  from  public  schools  for 
purposes  of  religious  instruction  is  not  per 
se  unconstitutional  as  violative  of  the 
First  Amendment. 

A  released  time  program  under  which 
public  school  pupils  would  be  released  dur- 
ing one  period  in  the  school  day  for  re- 
ligious instruction  under  the  auspices  of 
churches  designated  by  their  parents  or 
guardians,  but  under  which  the  religious 
instruction  would  be  given  at  places  pro- 
vided by  the  churches  and  the  public 
school  authorities  would  assume  no  re- 
sponsibility for  the  recruitment  of  pupils 
for  religious  instruction,  would  keep  no 
attendance  records,  would  give  no  school 
credits,  and  would  not  approve  or  super- 
vise the  religious  teachers,  could  be  con- 
ducted without  violating  the  First  Amend- 
ment. The  First  Amendment  does  not  ap- 
ply to  Guam. 

Released  Time  for  Religious  Instruction, 
M-36106  (Oct.  30,  1951) 

A  provision  of  law  originally  contained 
in  an  annual  appropriation  act  but  now 
appearing  in  the  current  edition  of  the 
U.S.  Code  or  in  the  current  supplement 
to  the  Code  must  be  regarded  as  perma- 
nent, rather  than  temporary,  legislation  in 
the  absence  of  language  indicating  that 
Congress  intended  for  it  to  be  effective  only 
for  a  limited  period. 

The  provision  in  the  General  Appropria- 
tion Act,  1951,  authorizing  the  transfer, 
without  reimbursement  or  transfer  of 
funds,  to  the  Department  of  equipment, 
material,  and  supplies  excess  to  the  needs 
of  other  Federal  agencies  and  required  by 
the  Department  for  Operations  conducted 
in  the  Territories  is  permanent  legisla- 
tion. 

Transfers  of  Property  Without  Reim- 
bursement or  Transfer  of  Funds,  M-36111 
(Dec.  12,  1951) 
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The  personal  and  domestic  relations  of 
Indians  are  regulated  according  to  their 
tribal  customs  and  laws,  save  when  Con- 
gress  expressly   directs   otherwise. 

When  the  Secretary  of  the  Interior,  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate,  makes 
findings  regarding  the  marital  status  of 
the  deceased  Indian  and  the  legitimacy 
of  his  children,  the  Secretary  is  not  bound 
by  the  provisions  of  State  or  territorial 
law  on  the  subject. 

Where  the  evidence  in  an  Indian  probate 
proceeding  indicates  that  the  decedent, 
an  Indian  man,  separated  from  one  Indian 
woman,  whom  he  had  previously  married 
by  Indian  custom,  and  then  cohabited  with 
another  Indian  woman,  by  whom  he  had 
a  child,  the  evidence  warrants  findings 
that  the  decedent,  by  Indian  custom,  di- 
vorced the  first  woman  and  married  the 
second  woman.  For  purposes  of  inheri- 
tance, in  so  far  as  restricted  Indian  estates 
are  concerned,  an  Indian  child  is  regarded 
as  the  legitimate  issue  of  its  father  and  is 
entitled  to  inherit  from  the  father,  irre- 
spective of  whether  a  legally  valid  marital 
relationship  existed  between  the  parents. 
Estate  of  Joseph  Carter,  (Waw-Pe-Che 
Quan)  Prolate  2359-49,  IIA-17  (Dec.  13, 
1951) 

The  authority  of  the  Secretary  under 
5  U.S.C.  73d  (1946  Ed.)  is  limited  to  the 
authorization  of  free  transportation  for 
vacation  travel  by  a  Federal  employee 
from  his  post  of  duty  in  the  Virgin  Islands 
to  a  port  in  the  continental  U.S.  and  re- 
turn, and  does  not  permit  the  furnishing 
of  free  transportation  for  vacation  travel 
within  the  continental  U.S. 
Vacation  Travel  by  Government  Employees 
Between  Virgin  Islands  and  the  United 
States,  M-36115  (Dec.  14,  1951) 

Alaska,  an  incorporated  Territory,  is  not 
"outside  the  U.S."  for  the  purposes  of  sec, 
2  of  the  Buy  American  Act. 

The  acquisition  of  articles,  materials,  or 
supplies  for  public  use  in  Alaska  is  sub- 
ject to  the  provisions  of  the  Buy  American 
ict  in  the  same  manner  and  to  the  same 
extent  as  the  acquisition  of  articles,  ina- 


TERRITORIES— Continued 
terials,  or  supplies  for  public  use  within 
the  boundaries  of  the  States  of  the  Union. 
Applicability    of    Bay    American    Act    to 
Alaska,  M-36117  (Dec.  27,  1951) 

The  Government  Corporation  Control  Act 
is  not  applicable  to  the  Bank  of  American 
Samoa. 

The  Bank  of  American  Samoa  is  a  terri- 
torial, rather  than  a  Federal,  agency  or 
instrumentality  and  therefore  (assuming  it 
to  be  a  corporation),  is  not  a  Govt.  Corpora- 
tion in  the  usual  sense  of  that  term. 

The  Bank  of  American  Samoa  lacks  the 
common  attributes  of  a  corporation. 
The  Bank  of  American  Samoa,   M-36135 
(June  25,  1952) 

The  Trust  Territory  of  the  Pacific 
Islands  is  not  a  "territory"  or  "possession" 
of  the  U.S.  within  the  meaning  of  43  U.S.C. 
48,  and  the  annual  appropriation  act  lan- 
guage applicable  to  the  functions  of  the 
Geological  Survey.  The  Geological  Survey 
does  not  have  authority  to  expend  or  re- 
quest the  expenditure  of  funds  for  work 
only  appertaining  to  the  Trust  Territory 
from  the  regular  appropriations  to  the  Geo- 
logical Survey. 

Authorization  for  the  Geological  Survey  to 
Garry  on  its  Functions  in  the  Trust  Terri- 
tory of  the  Pacific  Islands,  M-36209  (May 
10, 1954) 

TIDELANDS 

Right  of  U.  S.  to  occupy,  in  connection 
with  mooring  its  vessels,  reclaimed  tide- 
lands  in  the  use  and  occupancy  of  upland 
proprietor. 

Letter  to  Folia,  signed  by  Solicitor  Gardner 
(May  15,  1943)  (Mar.  2,  1943)  (Op.  57) 
(All  filed  in  Folta  File  under  date  of  May 

15,  1943.) 

Territorial  tidelands  may  be  adminis- 
tered by  the  Secretary,  without  disposition 
or  depletion  under  the  general  granl  of  jur- 
isdiction over  public  lands  contained  in 
R.S.  453.  In  addition,  littoral  owners  in 
Alaska  have  a  right  of  access  to  navigable 
water,  which  right  is  appurtenant  to  the 
uplands  but  may  be  separated  from  it. 
Authority  of  the  Secretary  to  Administer 
Tidelands  Adjoining  Katmni  National 
Monument  in  Alaska   (Jan.  10.  1947) 
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Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1020. 

The  U.S.  does  not  assert,  by  virtue  of  the 
Supreme  Court's  decisions  in  U.S.  v.  Louis- 
iana, or  U.S.  v.  Texas,  any  claim  to  tide- 
lands  or  submerged  lands  underlying 
navigable  inland  waters  within  the  bound- 
aries of  Louisiana  or  Texas. 

It  is  proper  to  refuse  to  receive  and  pro- 
cess applications  under  the  Mineral  Leas- 
ing Act  of  1020  for  oil  and  gas  leases  cover- 
ing (1)  submerged  coastal  lands  or  (2) 
tidelands  or  lands  which  underlie  navigable 
waters  within  a  State. 
Lew  Carter,  et  ah,  A-25979  (Jan.  18,  1951) 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1020. 

Tidelands  and  submerged  lands  under- 
lying navigable  inland  waters  within  a 
State  belong  to  the  State  of  its  grantees. 

It  is  proper  to  refuse  to  receive  and 
process  applications  under  the  Mineral 
Leasing  Act  of  1020  for  oil  and  gas  leases 
covering  submerged  coastal  lands  or  tide- 
lands  or  lands  underlying  navigable  inland 
waters. 

Elizabeth  Bailey,  et  at,  A-26244  (May  29, 
1051 ) 

Submerged  coastal  lands  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act 
of  1020. 

Tidelands  within  a  State  belong  to  the 
State  or  its  grantees. 

Lands  in  the  bed  of  a  navigable  river 
within  a  State  belong  to  the  State  or  its 
grantees. 

The  Mineral  Leasing  Act  of  1020  is  in- 
applicable to  submerged  coastal  lands,  to 
tidelands  within  a  State,  or  to  lands  under- 
lying a  navigable  river  within  a  State. 
L.  A.  Nikoloric,  A-26327  (Oct.  18,  1051) 

Sec.  16  of  the  Federal  Airport  Act  of  May 
13,  1046,  is  not  limited  in  its  application  to 
public  lands  but  applies  to  all  lands  "owned 
or  controlled  by  the  Federal  Govt."  Being 
a  statute  of  broad,  general  application,  it  is 
not  subject  to  the  restrictions  placed  by 
Congress  in  public  land  statutes  on  the 
disposal  of  tidelands  held  in  trust  for  the 
Territories    but    applies    to    all    Federally 
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owned  or  controlled  lands  found  to  be  suit- 
able and  needed  for  the  purposes  of  the  Act, 
including    tidelands    in    the    Territory    of 
Alaska. 

Authority  to  Surrey  Tidelands  to  Afford 
Description  for  Conveyance  to  Alaska 
Aeronautics  Communications  for  an  Air- 
port Under  Sec.  16  of  the  Federal  Airport 
Act  of  May  13,  19. 't6  (Apr.  2,  1052) 

Neither  submerged  lands  of  the  Con- 
tinental Shelf  nor  tidelands  are  subject  to 
leasing  under  the  Mineral  Leasing  Act  of 
1020. 

Western  Resourccs-*Oreg.,  Ltd.,  A-26503 
(Aug.  13,  1052) 

An  application  which  is,  in  effect,  a  peti- 
tion for  the  exercise  of  the  Secretary's 
supervisory  authority  requesting  the  set- 
ting aside  of  a  prior  Departmental  decision 
which  became  final  more  than  24  years  ago 
will  be  denied  where  neither  the  petition 
nor  the  record  in  the  case  presents  a  valid 
basis  for  reopening  the  proceedings  or  in- 
dicates any  error  in  the  conclusions  reached 
in  the  earlier  decision. 

An  application  which  amounts  to  an  ap- 
peal from  decisions  of  the  General  Land  Of- 
fice which  became  final  more  than  27  and 
24  years  ago  will  not  be  considered  by  the  i 
Department  where  there  is  no  new  evidence 
or  material  submitted  which  would  war- 
rant modification  of  the  earlier  decisions. 

Where  it  appears  that  the  Bur.  of  Land 
Management  has  not  acted  upon  a  State's 
claim  to  certain  lands  as  tidelands,  and  has  \ 
taken  no  action  with  respect  to  some  of  the  | 
land  included  in  a  State's  application  under 
the  Swamp  Land  Act,  the  case  will  be 
remanded  to  the  Bureau  for  disposition  of 
these  matters. 

State  of  Mississippi,  Bureau  of  Land  Man- 
agement 0321,18,  A-26955  (Oct.  11, 1954) 
TIMBER  AND  STONE  ACT 

Appeal  from  the  decision  of  GLO  of 
March  16,  1042,  holding  for  rejection  ap- 
plication for  stone  and  timber  entry. 
Affirmed.  | 

Milton  Yates,  Sacramento  033531  "C",  A- 
23666   (July  21,  1043) 

Protest  against  timber  and  stone  entry. 
In  a  supplemental  decision  of  June  15, 
1043,  the  Department  affirmed  its  earlier 
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decision  of  Nov.  30,  1942,  affirming  the  ac- 
tion of  the  GLO,  dismissing  Mattie  H. 
Pickles'  protest.  Motion  for  rehearing  filed. 
Motion  denied  by  Schwilck,  sgd.  by  Asst. 
Secretary. 

Mattie  H.  Pickles,  Gainesville  03077,  GLO 
07321  "C",  A-23058  (Oct.  9,  1943) 

Appeal  from  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office,  dated 
March  8,  1944,  rejecting  the  timber  and 
stone  application.  Affirmed. 
Alonzo  Collier,  GLO  09183  "(7",  A-23888 
(July  31,  1944) 

Application  for  Timber  and  Stone  entry 
rejected.  Appeal  from  the  General  Land 
Office.  Affirmed. 

Charles  Waiters,  Coeur  d'Alene  OI4048  "C", 
A-23865  (Sept.  25,  1944) 

Application  for  timber  under  Scrugham 
I    Act  held  for  rejection. 

Application  to  acquire  timber  denied  on 

the  grounds  that  the  stand  was  immature 

and  an  annual  increment  could  be  expected. 

Also  the  timber  should  be  reserved  for  seed 

I  trees.  This  would  be  more  in  the  public 

■  interest  than  the  proposal  of  the  lumber 

I   company.  Motion  Denied. 

C.    D.   Johnson    Lumber   Corp.,    Roseburg 
'  $22868,  A-23992  (Nov.  10,  1944) 

t .      Protest  dismissed.  Appeal  from  the  Gen- 
eral Land  Office. 

R.   P.   Franson,   Protestant-Rejected   Tim- 
'  bcr  and  Stone  Applicant,  GLO  03371  "F", 

1   State    of   Michigan,    Exchange   Applicant. 
GLO  08034  "F",  Albert  Chaput,  Homestead 

I  Applicant,  GLO  08090  "F",  A-24050  (Apr.  9. 

:1945) 

Timber  and  stone  application   rejected. 
Appeal  from  the  General  Laud  Office. 
Ethel  E.  Smith,  GLO  09383  "C",  A-24094 
(May  31,  1945) 

Rejection  of  petition  to  restore  from 
withdrawal  land. 

Application  to  take  gravel  therefrom  un- 
ler  the  act  of  Sept,  27,  1944.  Motion  for 
ehearing. 

Southern  Nevada  Industries,  Ltd.,  Carson 
?ity  022109,  A-24156  (Sept.  18,  1945) 

The  problem  of  avoidance  of  monopoly  is 
>f  importance  with  respect  to  the  disposal 
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of  public  resources  in  the  following  cate- 
gories:  (1)  Minerals  subject  to  disposal 
under  various  leasing  acts;  (2)  those  sub- 
ject to  disposal  under  the  mining  laws  ;  and 
(3)  timber  resources  in  the  O  and  C  area. 
This  memorandum  is  merely  an  outline  of 
the  situation  in  each  of  the  above  fields ; 
most  of  it  is  based  on  heresay  and  all  of  it 
on  hunch,  rather  than  knowledge. 
Monopoly  Problems  Affecting  Public  Do- 
main Resources   (Feb.  8,  1946) 

Timber  and  stone  application  held  for 
rejection. 

1.  Applications  filed  under  the  Timber 
and  Stone  Law  are  subject  to  provisions 
of  sec.  7,  Taylor  Grazing  Act. 

2.  In  this  instance,  sale  of  isolated  tract 
of  timber  under  Isolated  Tract  Act  is 
preferable  to  sale  under  Timber  and  Stone 
Law. 

Paul  F.  LaPoint,  GLO  09386  "G",  A-24287 
(May  2,  1946) 

Application  for  Sale  of  Isolated  Tract 
Rejected. 

The  Department  of  the  Interior  has  au- 
thority to  determine  what  are  public  lands 
and  to  correct  the  surveys  by  including  pub- 
lic lands  omitted  from  earlier  surveys. 
O.  O.  Cooper,  Feather  Hirer  Pine  Mills, 
Sacramento  036123,  A-24208  (Oct.  28, 1946) 

Timber  and  stone  application  rejected. 
Appeal  from  the  General  Land  Office. 

Timber  and  stone  application  rejected 
where  land  is  more  valuable  for  agricul- 
ture than  for  timber. 

James  Lafayette  Broadhcad,   GLO   09.)>,<) 
"A"',  A-24437  (Dec.  27,  1946) 

Land  held  not  valuable  chiefly  for  tim- 
ber and  hence  not  subject  to  application 
under  the  Timber  and  Stone  Act. 
Ida  Helena  Gunn,  Sacramento  081912  "C" 
A  24522   (Jan.  27,  1947) 

Lands    net    classifiable    "as    valuable 

Chiefly  for  timber"'  may  not   be  sold  under 
the  Timber  and  Stone  Act. 
Ida  Helena  Gunn,  Sacramento  0S191 :  '•("'. 
A-24522  (Apr.  L5,  1917  1 

Land  included  within  a  national  f'nrest 
is   n..t    subject    !,»   disposition    under   the 
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Timber  and   Stone  Act    (20   Stat.   89,  43 
U.S.C.  311). 

June  Millard  Cook,  BLM  011101  "(7", 
A-24496  (Sept.  10,  1947) 

Applicant  has  appealed  from  a  decision 
of  the  Acting  Director  of  BLM  rejecting 
his  timber  and  stone  application.  Appli- 
cant desired  the  tracts  for  the  sake  of  the 
timber,  which  is  estimated  at  350,000  feet. 

The  tracts  are  contiguous  to  the  south- 
ern portion  of  the  Umatilla  National  For- 
est in  Grant  County  and  are  among  lands 
which  the  Forest  Service  desires  to  add  to 
the  forest  when  that  shall  become  practi- 
cable. 

In  view  of  the  long  range  plan  of  the 
Forest  Service  regarding  this  area,  aliena- 
tion of  these  tracts  now  would  be  contrary 
to  the  public  interest,  entailing  as  doubt- 
less it  would  entail  their  sunbsequent  re- 
acquisition  at  public  expense. 
Arthur  F.  McGarr,  Jr.,  The  Dalles 
032147  "C",  A-24658   (Oct.  28,  1947) 

Public  land  withdrawn  by  E.O.  No.  6964 
for  classification  is  not  subject  to  dispo- 
sition under  the  Timber  and  Stone  Act 
(20  Stat.  89),  as  amended (43  U.S.C.  311- 
313,  1946  Ed.),  in  the  absence  of  a  deter- 
mination pursuant  to  sec.  7  of  the  Taylor 
Grazing  Act  (48  Stat.  1269;  49  Stat. 
1976;  43  U.S.C.  315f,  1946  Ed.),  that  the 
land  should  be  disposed  of  under  the  Tim- 
ber and  Stone  Act. 

Jesse  J.  Maxwell,  BLM  08673  "C",  A-25218 
(Aug.  12,1948) 

A  case  involving  an  application  for  pur- 
chase under  the  Timber  and  Stone  Act  is 
remanded  where  the  Forest  Service  has 
advised  the  Department,  after  the  appeal 
from  a  decision  denying  the  application 
was  taken,  that  the  disposal  of  the  land 
will  not  interfere  with  its  plans  for  the 
area,  contrary  to  the  assumption  of  the 
Bureau. 

Ernest  Jackson  Tidmore,  Jr.,  GLO  010935 
"LD",  A-25360(Nov.  18, 1948) 

Only  lands  "valuable  chiefly  for  tim- 
ber" are  subject  to  disposal  under  the  Tim- 
ber and  Stone  Act. 

Joseph  A.  Banasco,  Dorothy  Dean  Banas- 
co,  Lakevieic— 16290,  016289  "LD",  A- 
25437,  A-25438  LD  (Jan.  18,  1949) 
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A  timber  and  stone  application  involving 
wide  discrepancies  in  the  estimates  of  the 
value  of  the  land  and  timber  will  be 
rejected. 

Otis  Wheeler,  BLM  010859  "LD",  A-25534 
(Feb.  4, 1949) 

A  timber  and  stone  application  was 
properly  rejected  in  a  case  in  which  it  ap- 
peared that  the  land  should  be  sold  under 
the  Isolated  Tract  Act ;  but  doubt  having 
been  cast  on  the  identity  of  the  land  in 
vestigated  by  the  Bur.  of  Land  Manage 
ment  in  disposing  of  the  application,  the 
case  is  remanded  for  a  further  investiga 
tion  and  appraisal. 

Guy  Curless,  Sacramento  034928,  A-2564 
(Mar.  7,  1949) 

An  application  under  the  Timber  and 
Stone  Act  will  be  rejected  where  the  land 
applied  for  is  in  an  area  included  in  a1 


power  reserve. 

Frank  E.  Buckley,   Spokane  01955  "LD 

A-25653  (Apr.  1,1949) 

An  application  under  the  Timber  and 
Stone  Act  for  land  which  has  little  value 
for  timber,  but  which  has  high  scenic  and 
recreational  values,  will  be  rejected. 
Charles  W.  Chilcott,  Spokane  020123 
"LD",  A-25659  (Apr.  5, 1949) 

An  application  for  the  public   sale  oif 
land  chiefly  valuable  for  timber  produc 
tion  and  located  in  an  area  of  public  tim 
ber  land  will  be  rejected. 
Bert  A.   and   Katherine  Phillips,    Sacra 
mento    036577    "LD",    A-25654     (Apr, 
1949) 

An  application  under  the  Timber  anc 
Stone  Act  should  be  denied  where  the  lane 
supports  and  oil  growth  of  timber  and  is 
located  in  an  area  which  includes  othei 
domain  lands,  pending  the  completion  o: 
a  land  management  program  for  the  entin 
area. 

Howard  W.  Russell,  Coeur  d'Alene  01423 
A-25788  (Dec.  13, 1949) 

A  timber  and  stone  application  will 
rejected  where  the  land  applied  for  is 
an  area  which  includes  a  large  amount  o 
public  land  and  where  timber  and  Ian 
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management  plans  are  being  developed  for 
the  area  as  a  whole. 

Marie     Russell,     Coeur     d'Alene     014234, 
A-25803  (Sept.  20, 1950) 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  will  be 
rejected  where  the  land  applied  for  is  pri- 
marily valuable  for  the  production  of  tim- 
ber, and  conservation  of  the  timber  re- 
sources on  the  land  can  be  achieved  if  the 
land  is  managed  in  connection  with  the 
nearby  national  forest. 
Lawrence  David  Russell,  Spokane  020282, 
A-25916  (Oct.  4,  1950) 

Where  a  tract  of  public  land  contain- 
ing approximately  1,750,000  feet,  board 
measure,  of  timber  is  completely  sur- 
rounded by  privately  owned  lands  which 
are  mainly  cut  over,  an  application  to  enter 
such  public  land  under  the  timber  and 
stone  law  will  be  rejected,  since  the  timber 
and  stone  law  places  no  restrictions  on  the 
cutting  of  timber,  and  the  cutting  over  of 
the  public  land  would  leave  the  entire  area 
denuded. 

William  C.  Scott,   Coeur  d'Alene  014218, 
A-25959  (Dec.  7, 1950) 

Where  it  is  in  the  public  interest  to  dis- 
pose of  an  isolated  tract  at  public  auction, 
subject  to  competitive  bidding,  an  applica- 
I  tion  for  the  sale  of  such  land  under  the 
I  Timber  and  Stone  Act  will  be  rejected. 
I  David    W.    Gibson,    La.    010563,    A-25951 
(Dec.  29, 1950) 

The  act  of  June  16,  1880,  does  not  au- 
1  thorize  the  repayment  of  purchase  money 
paid  in  connection  with  a  timber  and 
stone  entry  which  was  canceled  because  of 
the  entrywoman's  failure  to  comply  with 
the  requirements  for  completing  the 
.  entry. 

,  Eleanor     Elizabeth     Sherman,     Missoula 
01309,  A-26138  (Feb.  2, 1951) 

It   is   proper   to    reject   an    application 

I  under  the  Timber  and  Stone  Act  for  land 

which   has   greater    value   as    a    summer 

homesite  than  it  has  as  timber  land. 

1  Steve  F.    Pavlek,   ELM   016554,    A-26145 

1  (Feb.  2,  1951) 

Where  a  tract  of  public  land  supports 
only  a  poor  quality  of  timber  relatively 
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small  market  value,  and  is  an  isolated  tract, 
it  is  proper  to  reject  an  application  to  make 
a  timber  entry  on  the  land  under  the  Tim- 
ber and  Stone  Act. 

Guy  Curless,  Sacramento  034928,  A-26142 
(Mar.  20, 1951) 

Where  its  location  in  relation  to  a  Na- 
tional Forest  and  a  National  Park  High- 
way makes  the  preservation  of  the  recre- 
ational and  scenic  values  of  land  desirable, 
it  is  proper  to  reject  an  application  for  the 
purchase  of  such  land  under  the  Timber 
and  Stone  Act. 

Chester  W.  Vanderpool,  Spokane  019811, 
A-26163  (Apr.  12, 1951) 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  was 
properly  rejected  where  the  land  applied 
for  is  primarily  valuable  for  the  produc- 
tion of  timber,  and  the  conservation  of  the 
timber  resources  on  the  land  can  best  be 
achieved  if  the  land  is  retained  in  public 
ownership. 

Harry  M.  Eyre,  Spokane  020155,  A-26169 
(Apr.  12, 1951) 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  is  proper- 
ly rejected  where  alienation  of  the  land 
might  result  in  the  waste  of  the  immature 
Douglas  fir  timber  with  which  it  is 
covered. 

Vernon     C.     Noland,     Spokane     019848, 
A-26201  (May  29, 1951) 

An  application  under  the  Timber  and 
Stone  Act  should  be  denied  where  the  sec- 
ond growth  timber  found  on  the  land 
applied  for  should  be  developed  in  con- 
junction with  the  forest  development  plans 
for  an  adjoining  national  forest. 
Thomas  H.  Barr,  Spokane  019592,  A-25735 
(July  26,  1949) 

The  rejections  of  a  timber  and  stone 
entry  application  is  correct  where  the  land 
applied  for  is  valuable  for  uses  in  addition 
to  timber  production  and  there  is  no  evi- 
dence that  such  land  is  chiefly  valuable  as 
timber  land,  and  where  it  appears  tbal  the 
resources  of  the  land  can  best  be  conserved 
and  managed  if  the  land  is  retained  in 
Govt,  ownership. 

Mary      E.      Schutt,      Blackfoot      055828, 
A-26183  (May  29,  1951) 
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In  order  to  be  valid,  a  mining  claim 
must  be  supported  by  a  valid  discovery 
of  mineral  of  such  quality  and  in  such 
quantity  as  would  justify  a  prudent  man 
in  investing  time  and  money  with  the 
reasonable  hope  of  developing  a  paying 
mine. 

The  Govt,  has  the  burden  of  proof  in  an 
adversary  proceeding  against  a  mining 
claim. 

United  States  of  America  v.  T.  J.  Rochon, 
A-26203  (July  18, 1951) 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  will  be 
rejected  where  it  appears  that  the  land  is 
best  suited  for  the  production  of  timber 
under  a  forest  management  program. 
Elbert  F.  Roberts,  Oregon  0298,  A-26337 
(Mar.  4,  1952) 

Forest  products  within  highway  right-of- 
way  acquired  under  sec.  17  of  the  act  of 
Nov.  9,  1921. 

1.  A  State  Highway  Department  ac- 
quires no  right  to  timber,  either  growing 
or  dead  and  down,  within  a  highway 
right-of-way  or  material  site  transferred 
to  it  under  sec.  17  of  the  act  of  Nov.  9, 
1921,  excepting  such  timber  as  may  be 
necessary  to  cut  to  remove  in  constructing 
a  highway  or  to  gain  access  to  roadbuild- 
ing  material  in  a  material  site. 

2.  A  State  Highway  Department  should 
apply  under  the  act  of  July  31,  1947,  for  a 
permit  for  such  timber  as  is  not  necessary 
to  cut  or  remove  in  order  to  enjoy  the 
beneficial  use  of  the  right-of-way  for  ma- 
terial site. 

3.  This    ruling    is    not   applicable   to    a 
right-of-way  granted  by  sec.  2477  R.S. 
Memorandum,  (July  11,  1952) 

Public  land  withdrawn  by  E.O.  No.  6910 
may  not  be  disposed  of  under  the  Timber 
and  Stone  Act  unless  and  until  it  is  classi- 
fied and  opened  to  entry  under  that  act. 

The  pendency  of  an  application  to  pur- 
chase public  land  under  the  Timber  and 
Stone  Act  does  not  preclude  the  sale  of 
the  timber  resources  on  the  land. 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  was  prop- 
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erly  rejected  where  the  land  is  being  used 
for  grazing  and  where  the  timber  resour- 
ces on  the  land  are  under  a  definite  man- 
agement program  of  the  Bur.  of  Land 
Management. 

Ivan   Decker,   Black  foot    056257,    A-26387 
(Aug.  6, 1952) 

An  application  for  the  public  sale  of 
land  is  properly  rejected  where  the  land 
is  chiefly  valuable  for  timber  products 
and  for  growing  timber,  and  where  the 
land  should  be  retained  in  public  owner- 
ship for  management  and  development  in 
conjunction  with  the  sustained  yield  man- 
agement and  development  of  other  public 
domain  timber  lands  in  the  area. 
Percy  E.  Whit  ten,  Sacramento  043624, 
A-26492  (Nov.  28, 1952) 

The  act  of  Aug.  1,  1888,  authorizes  con- 
demnation only  where  an  officer  of  the 
Govt,  has  other  authority  to  acquire  real 
property. 

Before  real  property  can  be  purchased 
for  the  U.S.,  there  may  be  some  statute 
specifically  authorizing  the  purchase  or 
clearly  implying  such  authority.  General 
authority  to  protect  timber  from  fire,  etc., 
probably  would  not  be  held  to  authorize 
the  purchase  of  access  road  rights-of-way. 
R.S.  3736  does  not  apply  to  acquisitions  by 
means  other  than  purchase. 
Authority  to  Condemn  Real  Property 
(Oct.  9, 1953) 

The  sale  of  parts  of  legal  subdivisions 
of  the  public  lands  is  not  authorized  under 
the  Timber  and  Stone  law. 

An  application  to  purchase  public  land 
under  the  Timber  and  Stone  law  must 
be  rejected  where  it  describes  the  land 
by  aliquot  parts  of  quarter-quarter  sec- 
tions and  no  combination  of  such  parts 
amounts  to  an  entire  legal  subdivision. 

Land  in  a  canyon  bottom  is  properly 
classified  as  not  suitable  for  disposal  un- 
der the  Timber  and  Stone  law  when  it 
constitutes  the  usual  path  for  stock 
movements  between  two  parts  of  an  estab- 
lished grazing  allotment  in  a  grazing  dis- 
trict and  where  its  sale  would  make  Fed- 
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eral  land  in  the  upper  parts  of  both  sides 

of  the  canyon  unusable. 

Dorothy    H.    Irving,    New    Mexico    06271, 

A-26788  (Nov.  19, 1953) 

Application  for  timber  under  Scrugham 
Act  held  for  rejection. 

Application  to  acquire  timber  denied  on 
the  grounds  that  the  stand  was  immature 
and  an  annual  increment  could  be  expected. 
Also  the  timber  should  be  reserved  for 
seed  trees.  This  would  be  more  in  the  pub- 
lic interest  than  the  proposal  of  the  lum- 
ber company. 

C.    D.    Johnson   Lumber    Corp.,    Roseburg 
022868,  A-23992   (Nov.  10,  1944) 

Granting  of  a  right-of-way  to  the  Crown 
Zellerbach  Corporation  for  a  logging  road 
over  allotted  land  on  the  Makah  Res- 
ervation not  under  timber  contract  by  the 
applicant. 
Memorandum  (Jan.  2,  1945) 

Refund  of  purchase  price  upon  termi- 
nation of  timber  contract  16g-317.  Can  a 
refund  be  made  to  the  purchaser  under  the 
above  contract  of  an  amount  representing 
the  value  of  timber  remaining  uncut V 
Opinion — refund  cannot  be  made. 
Memorandum  1827630  "L"  (Jan.  29,  1945) 

Refund  of  bid  deposit,  Contract  16g-999. 
Beebe  Construction  Company  1986491  "L" 
(Feb.  14,  1945) 

Acquisition  from  the  State  of  Michigan 
of  title  or  jurisdiction  to  the  submerged 
lands    within    the    41/^-mile    limit   at    Ish 
Royale  National  Park. 
Memorandum  'Oct.  15,  1945) 

Determination  of  damages  suffered  by 
the  Govt,  through  the  removal  of  timber 
on   land    through    which    the   U.S.    has    a 
scenic  easement. 
Memorandum  (Dec.  12,  1945) 

Liability  of  the  purchaser  under  a 
timber  sale  contract  for  fire  suppression 
costs. 

Memorandum  (Mar.  7.  1946) 
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Persons  protesting  forest  exchange  not 
entitled  to  oral  hearing  before  the  Com- 
missioner. 

Neither  Forest  Service  nor  applicant  in 
forest  exchange  case  need  submit  evidence 
to  protestant  as  to  the  public  interest. 

Value  determination  of  timber  by  Secre- 
tary of  Agriculture  in  a  forest  exchange  is 
binding  upon  the  Department  of  the  In- 
terior. 

The  County  will  lose  some  revenue,  a 
forest  exchange  which  will  increase  em- 
ployment, contribute  toward  community 
stability,  and  will  extend  forestry  prac- 
tices to  privately  owned  timberlands,  held 
to  be  in  the  public  interest. 
Wallowa  Timber  Company,  Morrow  Comi- 
ty, Oreg.,  Protestant,  A-24234  (Apr.  17, 
1946) 

There  are  two  phases  of  this  problem  : 

(1)  Liability  of  the  timber  purchaser 
and  his  surety,  under  the  timber  con- 
tract, to  the  U.S. 

(2)  Liability  of  the  purchaser  and  his 
surety,  under  Oregon  law,  to  the  fire 
protection  agency. 

In  the  light  of  the  above  the  following 
questions  were  considered : 

(1)  Liability  of  bonding  companies  to 
fire  protection  agencies  for  costs  of  fire 
suppression. 

(2)  Liability  of  Government,  as  land 
owner,  for  costs  of  fire  suppression. 

(3)  Liability  of  Government,  as  land 
owner,  for  fire  damage  to  private 
property. 

In  addition  there  are  answers  to  7  ques- 
tions from  the  Forest  Service. 
Fire    Protection    Problem    in    Connection 
with  Logging  Operations  on  0  and  ('  Lands, 
20Jf9S19  "L"  (June  20, 1946  I 

Does    the    $10,000    Limitation    provision 

contained  in  the  act  of  Sept.  27.  1944,  pro- 
hibit a  purchaser,  who  has  already  pur- 
chased materials  of  a  value  of  $10,000, 
from  thereafter  purchasing  materials  un- 
der the  act  V 
Memorandum  |  Sept.  25,  1946) 


1240 

TIMBER  SALES  AND  DISPOSALS— Con. 

The  act  of  May  27,  1902,  provides  for 
allotments  to  be  made  to  the  Uintah  In- 
dians with  their  consent  and  a  restoration, 
with  like  consent,  of  the  unallotted  lands  to 
the  public  domain.  The  act  of  Mar.  3,  1905, 
provides  that  the  President  is  authorized 
to  set  apart  and  reserve  as  an  addition 
to  the  Uintah  Forest  Reserve,  subject  to 
the  laws,  rules,  and  regulations  governing 
forest  reservations  such  portion  of  the 
lands  within  the  Uintah  Indian  Reserva- 
tion as  he  considers  necessary. 

The  act  further  provides  that  proceeds 
from  any  timber  on  such  additions  to  the 
forest  which  may  be  safely  sold  prior  to 
June  30,  1920,  shall  be  paid  to  the  Indians 
in  accordance  with  the  provisions  of  the  act 
opening  the  reservations.  There  is  no  bar 
to  the  issuance  of  coal  mining  leases  within 
the  area  in  question  subject  to  all  of  the 
applicable  provisions  of  the  Mineral  Leas- 
ing Act  of  Feb.  25, 1920. 
Authority  to  Lease  Minerals  in  Lands 
Included  in  Uintah  National  Forest  (Feb. 
27,1947) 

Whether  Fish  and  Wildlife  Service  has 
authority  to  sell  dead  and  down  timber  on 
public  lands  within  wildlife  refuge; 
whether  Bur.  of  Land  Management  rather 
than  Fish  and  Wildlife  Service  should  dis- 
pose of  such  timber ;  and  whether  answers 
to  questions  1  and  2  are  applicable  to  other 
resources. 
Memorandum  (Feb.  28,  1947) 

Company  can  no  longer  be  required  to 
submit  statement  of  nonaffiliation  with 
person  having  trespass  record,  after  that 
individual  has  died  and  after  the  Govt.'s 
trespass  claim  has  been  settled. 
The  Long-Bell  Lumber  Co.,  Globe  Lumber 
Co.,  Monroe  Lumber  Co.,  2113577  "F", 
A-24555  (Mar.  24, 1947) 

Particular  contract  held  to  be  a  unit 
price  agreement,  rather  than  a  lump-sum 
contract. 

In  a  unit  price  agreement  the  purchaser 
is  obliged  to  pay  only  for  the  quantity  ac- 
tually sold  under  the  contract,  at  the  rate 
of  the  unit  price.  The  parties'  estimate  of 
quantity,  which  turned  out  to  be  excessive, 
is  not  controlling. 
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Contract  provided  generally  that  pur- 
chaser shall  pay  for  the  "timber"  removed. 
In  accordance  with  the  general  practice  of 
Govt,  timber  sales,  no  charge  made  under 
the  contract  for  wood  logs  removed  by  the 
company. 

Nettleton  Timber  Co.,  Spokane  019126  "K", 
A-24505  (Mar.  31, 1947) 

Company  can  no  longer  be  required  to 
submit  statement  of  nonaffiliation  with 
person  having  trespass  record,  after  that 
individual  has  died  and  after  the  Govt.'s 
trespass  claim  has  been  settled. 
Donbar  Lumber  Company,  Lorane  Valley 
Lumber  Co.,  2112577  Conflicting  Timber 
Bids,  A-24554  (Apr.  1, 1947) 

Timber  awarded  to  other  than  the  high- 
est bidder,  in  case  where  shown  that  lower 
bidder's  physical  plant  is  a  good  indication 
of  long-time  operation  in  the  vicinity,  and 
where  only  he  has  a  sustained  ownership 
of  timber  and  operating  development  in  the 
area.  On  the  other  hand,  no  assurance  in 
the  case  that  award  of  the  timber  to  the 
high  bidder  would  produce  economic  bene- 
fits to  the  local  community  to  the  same 
extent  as  if  award  is  made  to  low  bidder. 
Rex  Clemens  and  Loomis  &  Eayden, 
2127397  "F",  A-24596  (May  29, 1947) 

Applications  to  purchase  timber  on  pub- 
lic lands  under  the  act  of  Sept.  27,  1944 
(58  Stat.  745,  50  U.S.C.  App.  1601),  rejected 
because  the  act  terminated  on  Dec.  31, 
1946,  when  the  President  proclaimed  the 
cessation  of  hostilities  of  World  War  II. 
F.  E.  Foss  &  Sons,  N.  V.  Swanson,  John  E. 
Peterson  and  Francis  J.  Rieger,  Z 
Carson,  Jr.,  Klamath  Lumber  &  Box  Co., 
A-24613— A-24619,  and  A-24623  (June  19 
1947) 


Hi. 


Mining  locators  who  comply  with  the 
•mining  laws  have  a  valuable  property 
iright,  good  against  the  world  including  the 
U.S. ;  this  right  includes  the  privilege  of 
cutting  such  timber  on  the  mining  claim 
as  may  be  necessary  for  development  pur- 
poses ;  and  the  mining  right  and  incidental 
privileges  are  transferable.  Thus,  a  person 
could  convey  to  the  U.S.  all  the  timber 
within  the  bounds  of  their  unpatented 
mining  claim.  It  would  then  become  subject 
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to  exchange  for  privately  owned  land  with- 
in a  park. 
Memorandum  (June  30,  1947) 

Applications  to  purchase  timber  on  pub- 
lic lands  under  the  act  of  Sept.  27,  1944 
(58  Stat.  745,  50  U.S.C.  App.  1601),  rejected 
because  the  act  terminated  on  Dec.  31, 
1946,  when  the  President  proclaimed  the 
cessation  of  hostilities  of  World  War  II. 
George  Impcro,  Spokane  019692  "If', 
A-24655  (July  10, 1947) 

Application  to  purchase  timber  was  re- 
jected for  the  reason  that,  in  view  of  the 
Presidential  Proclamation  No.  2714,  pro- 
claiming the  cessation  of  hostilities  of 
World  War  II,  there  was  no  longer  any 
authority  to  dispose  of  the  timber  on  pub- 
lic lands  of  the  U.S.  under  the  act  of  Sept. 
27, 1944. 

Arthur  Grant  Franklin,  Spokane  019695 
"K",  A-34672  (Aug.  1,  1947) 

Mature  timber  of  a  living  forest  may  be 
sold  under  the  act  of  July  31,  1947  (P.L. 
291,  80th  Cong.),  but  not  under  the  dead 
and  down  timber  act  (16  U.S.C.  614) . 
Brown  Lumber  Company,  Buffalo  039955 
"K",  A-24590  (Mar.  1, 1948) 

The  Secretary  may  delegate  to  the  Com- 
mission of  Indian  Affairs  the  Secretary's 
power  concerning  the  approval  of  contracts 
between  unorganized  Indian  tribes  and 
attorneys. 

As  the  exclusive  authority  to  make  valid 
sales  of  timber  in  Tongass  National  Forest 
is  vested  in  the  Secretary  of  Agriculture,  a 
native  tribe  cannot  sell  such  timber. 

Possessory  rights  of  natives  were  not  ex- 
tinguished by  treaty  of  cession  under  U.S. 
acquired  Alaska. 

Administration  of  Native  Affairs  in  Alaska, 
M-35028  (Mar.  4, 1948) 

The  fact  that  a  trespasser  acted  upon 
the  mistaken  advice  of  counsel  in  cutting 
and  removing  timber  does  not  relieve  him 
of  liability  for  treble  damages  under  the 
law  of  Montana. 

Sutherland  Construction  Co.,  Timber  Tres- 
pass 2106792  "L",  Great  Falls  086^02, 
A-24385  (June  30, 1948) 
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Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reserva- 
tion by  agreement  with  them  Oct.  31,  1892, 
and  ratified  by  act  of  Aug.  15,  1894  (28 
Stat.  325).  Sec.  1,  act  of  May  13,  1910,  au- 
thorized the  Secretary  to  sell  lands  "in 
such  areas  and  on  such  terms  and  condi- 
tions as  he  may  prescribe."  The  unsold 
lands  may  again  be  offered  for  sale.  The 
Commissioner  of  Indian  Affairs  has  ju- 
risdiction over  cases  of  this  kind  until  the 
lands  are  sold.  The  matter  should  be  taken 
to  the  Secretary  with  appropriate  recom- 
mendations if  further  sale  is  recommended. 
Timber  Sales  on  the  Former  Siletz  Indian 
Reservation,  Oregon  (Nov.  8, 1948) 

A  homestead  application  for  land  which 
is  not  suitable  for  agriculture,  but  which 
is  chiefly  valuable  for  timber  production, 
should  be  denied. 

Nelia  Dearman  and  J.  N.  Dearnum,  BLM 
013265  "LD",  A-25469  (Apr.  12, 1949) 

In  the  opinion  of  the  Regional  Counsel 
the  Materials  Act  of  July  31,  1947,  is  appli- 
cable to  the  disposal  of  sand,  stone,  and 
gravel,  from  the  reserved  school  section 
lands  in  Alaska.  The  proceeds  from  such 
sales  must  be  credited  to  the  account  "sale 
of  public  lands." 

Deposits  of  Proceeds  from  the  Sale  of 
Gravel  from  School  Sections  (Nov.  25, 
1949) 

No  additional  timoer  may  be  made  avail- 
able to  a  buyer  under  a  timber  sale  con- 
tract merely  because  the  volume  estimate 
contained  in  the  contract  turned  out  to  be 
greater  than  the  amount  of  timber  avail- 
able for  cutting,  in  a  case  where  the  terms 
of  the  contract  make  it  clear  that  the  Govt. 
was  merely  selling  the  timber  designated 
for  cutting  on  a  specified  tract  of  land  and 
was  not  guaranteeing  that  the  estimated 
volume  of  lumber  could  be  derived  from  the 
timber  on  the  land. 

Robert  F.  Walker,  Great  Falls  087596, 
A-25753  (Dec.  9, 1949) 

Sec.  47  of  the  General  Timber  Sale  Regu- 
lations does  not  prevent  a  purchaser  of 
Indian  timber,  who  is  operating  under  a 
union  shop  agreement  with  a  labor  union 
which  admits  Indian  to  membership,  from 
requiring   Indian   employees,    as   a    condi- 
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tion  of  continuing  in  his  employment,  to 
join  such  labor  union  and  to  maintain 
their  membership  therein. 

The  National  Labor  Relations  Act,  as 
amended,  prohibits  a  purchaser  of  Indian 
timber  from  requiring  Indian  applicants 
for  employment  to  be  members  of  a  labor 
union  as  a  condition  of  obtaining  employ- 
ment. 

Labor  Union  Membership  of  Indians  ioho 
have  Preference  in  Employment  Under 
General  Timber  Sale  Regulations,  M-36017 
(Feb.  1,1950) 

On  and  about  July  3,  1947,  the  L.  H.  L. 
Lumber  Company  was  engaged  in  extensive 
logging  and  road  building  operations.  Prior 
to  that  date  the  company  was  also  engaged 
in  considerable  logging  activity.  On  July  3, 
1947,  the  Yamhill  County  deeded  the  ex- 
change lands  to  the  U.S.  The  L.  H.  L. 
Lumber  Co.  was  notified  by  the  District 
Forester  that  it  was  trespassing  on  lands 
owned  by  the  U.S.  The  L.  H.  L.  Lumber 
Co.  maintains  that  the  original  contracts 
are  valid,  that  the  oral  extension  of  the 
contracts  by  the  Yamhill  County  Court  is 
valid  as  a  license,  that  timber  felled  and 
bucked  in  reliance  on  this  license  is  the 
property  of  the  Company  and  may  be  re- 
moved by  the  Company,  but  waives  its 
claim  to  the  standing  and  green  timber. 
Recordation  of  the  contract  and  occupation 
of  the  property  and  the  lumbering  activi- 
ties carried  on  by  the  L.  H.  L.  Lumber  Co. 
constituted  notice  to  the  U.S.  of  A.  as  trans- 
feree of  the  property  that  the  Company  had 
claims  or  rights  to  the  timber  on  the  prop- 
erty. Therefore,  the  U.S.  accepted  the  lands 
subject  to  the  rights  of  the  L.  H.  L.  Lumber 
Co. 

Prior  to  July  3,  1947.  the  date  of  the 
transfer  of  these  lands  to  the  U.S.,  the 
Yamhill  County  Court  had  the  authority 
to  extend  the  effective  period  of  the  con- 
tracts. The  fact  that  the  County  Court 
exercised  its  authority  by  a  parole  agree- 
ment which  was  not  recorded  by  the  Coun- 
ty Court  clerk  does  not  affect  the  validity 
of  the  Court's  action. 

A  parole  agreement  to  sell  timber  is  in- 
valid as  violating  the  statute  of  frauds. 
Such  an  agreement  is,  however,  effective 
as  a  license.  In  most  jurisdictions  such  a 
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license  is  revocable  regardless  of  benefits 
conferred  on  licensor  or  expenditures 
incurred  by  the  licensee  in  reliance  on  the 
license  and  revocation  can  be  effected  by 
notice  or  by  an  inconsistent  action  such 
as  conveyances  of  the  land.  In  Oregon, 
however,  where  benefit  is  conferred  on  the 
licensor  the  license  is  irrevocable.  Even  if 
no  benefit  is  received  by  the  licensor,  the 
license  is  irrevocable  if  the  licensee  has  in- 
curred expenditure  in  acting  under  the 
license.  The  L.  H.  L.  Lumber  Co.  had  in- 
curred expenses  in  felling  and  bucking  tim- 
ber. 

In  regard  to  timber  so  felled  and  bucked, 
the  license  is  therefore  irrevocable.  There- 
fore, the  company  was  not  in  trespass,  and 
is  vested  with  a  right  to  remove  within  a 
reasonable  time  such  timber  thereon  as  it 
has  heretofore  felled  and  bucked;  and  it 
has  no  other  rights  respecting  such  lands 
or  the  timber  thereon. 
Memorandum  (May  19,  1950) 

The  disposal  of  timber,  the  making  of 
timber  inventories,  control  of  insect  in- 
festation and  disease,  and  fire  pre-sup- 
pression  and  suppression  operations  are 
properly  within  the  purview  of  the  forest 
management  activities  of  the  Bureau  of 
Land  Management. 

Authority  for  Forest  Management  Appro- 
priations (June  8, 1950) 

Public  Sale  Application — Timber  Sale 
Application. 

Where  land  is  valuable  for  its  timber  re- 
sources, and  an  application  to  purchase  the 
timber  has  been  filed  by  a  lumber  company 
and  an  application  for  the  public  sale  of 
land  has  been  filed  by  an  applicant  who 
wishes  to  use  the  land  for  grazing  pur- 
poses, the  latter  application  should  be  re- 
jected pending  the  disposition  of  the  appli- 
cation to  purchase  the  timber. 
Wolford  Brothers,  A-25886  (Aug.  4,  1950) 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  is  proper- 
ly rejected  where  alienation  of  the  land 
might  result  in  the  waste  of  the  im- 
mature Douglas  fir  timber  with  which  it  is 
covered. 

Vernon  C.  Noland,  Spokane  019848, 
A-26201  (May  29, 1951) 
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A  statute  which  provides  for  the  creation 
of  a  forest  reserve  on  an  Indian  reserva- 
tion and  authorizes  the  manufacture  and 
sale  of  timber  within  the  reserve  at  a 
tribal  sawmill,  with  a  provision  for  the  use 
of  the  net  proceeds  for  expenses  in  con- 
nection with  the  operation,  cannot  properly 
be  construed  to  authorize  the  use  of  any 
part  of  the  net  proceeds  for  the  purpose  of 
meeting  supervisory  and  scaling  costs  in- 
curred in  connection  with  a  sale  of  reserva- 
tion timber,  none  of  which  is  located  within 
the  forest  reserve  and  none  of  which  is  to 
be  manufactured  at  the  tribal  sawmill. 

Under  a  provision  in  an  annual  appro- 
priation act  which  states,  without  limita- 
tion or  exception,  that  tribal  funds  may  be 
advanced  to  Indian  tribes  for  "such  pur- 
poses as  may  be  designated  by  the  govern- 
ing body  of  the  particular  tribe  involved 
and  approved  by  the  Secretary,  "it  is 
legally  permissible  for  the  tribe,  with  the 
concurrence  of  the  Secretary  of  the  In- 
terior, to  use  the  net  proceeds  from  the 
operation  of  a  tribal  sawmill  for  the  pur- 
pose of  meeting  supervisory  and  scaling 
costs  incurred  in  the  sale  of  reservation 
timber. 

Proposed  Sale  of  Timber  from  Little  Pine 
Island,  M-36092  (July  31, 1951) 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  will  be 
rejected  where  it  appears  that  the  land  is 
best  suited  for  the  production  of  timber 
under  a  forest  management  program. 
Elbert  F.  Roberts,  Oregon  0298,  A-26337 
(Mar.  4, 1952) 

Forest  products  within  highway  right-of- 
way  acquired  under  sec.  17  of  the  act  of 
Nov.  9,  1921. 

1.  A  State  Highway  Department  ac- 
quires no  right  to  timber,  either  growing  or 
dead  and  down,  within  a  highway  right-of- 
way  or  material  site  transferred  to  it  un- 
der sec.  17  of  the  act  of  Nov.  9,  1921,  ex- 
cepting such  timber  as  may  be  necessary  to 
cut  to  remove  in  constructing  a  highway  or 
to  gain  access  to  roadbuilding  material  in  a 
material  site. 

2.  A  State  Highway  Department  should 
apply  under  the  act  of  July  31,  1947,  for  a 
permit  for  such  timber  as  is  not  necessary 
to  cut  or  remove  in  order  to  enjoy  the  bene- 
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fieial  use  of  the  right-of-way  for  material 
site. 

3.  This    ruling   is   not   applicable   to    a 
right-of-way  granted  by  sec.  2477  R.S. 
Memorandum  (July  11,  1952) 

Public  land  withdrawn  by  E.O.  Xo.  6910 
may  not  be  disposed  of  under  the  Timber 
and  Stone  Act  unless  and  until  it  is  classi- 
fied and  opened  to  entry  under  that  act. 

The  pendency  of  an  application  to  pur- 
chase public  land  under  the  Timber  and 
Stone  Act  does  not  preclude  the  sale  of 
the  timber  resources  on  the  land. 

An  application  for  the  purchase  of  land 
under  the  Timber  and  Stone  Act  was  proi>- 
erly  rejected  where  the  land  is  being  used 
for  grazing  and  where  the  timber  resources 
on  the  land  are  under  a  definite  manage- 
ment program  of  the  Bur.  of  Land  Manage- 
ment. 

Ivan   Decker,   Blackfoot    056257,    A-26387 
(Aug.  6, 1952) 

The  fact  that  the  only  other  bidder  at  a 
timber  sale  auction  tardily  completed  the 
requirements  for  one  previous  timber  sale 
contract  and  forfeited  his  deposit  on  an- 
other previous  timber  sale  does  not  make 
him  an  ineligible  bidder  at  the  auction  and 
provides  no  proper  basis  for  reducing  the 
price  bid  by  the  successful  bidder  at  the 
sale. 

Hult  Lumber  Company,  O&C  Timber  Sah  8, 
A-26435  (Sept.  18,  1952) 

In  the  special  circumstances  of  the  case, 
the  time  for  cutting  the  timber  under  a 
sales  contract  having  been  extended,  the 
price  to  be  charged  for  the  timber  there- 
after cut  should  be  either  the  unit  contract 
price  or  a  fixed  price  on  the  basis  of  the  re- 
appraisal, using  as  a  factor  in  the  re- 
appraisal the  road-use  costs  actually 
agreed  to  be  paid  by  the  purchaser,  which- 
ever price  is  higher. 

Jones  Lumber  Corporation.  Timber  Sah  a 
Contract  No.  I-1L-131,  A-26445  (Nov.  28, 
1952) 

The  funds  derived  from  sales  of  timber 
on  Indian  reservation  lands  and  deposited 
into  the  U.S.  Treasury  may  net  bo  ex- 
pended or  disbursed  wit  bout  Congressional 
appropriation  or  authorization. 
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Unless  authorized  by  the  Congress,  the 
Secretary  of  the  Interior  may  not  grant 
to  a  State  full  power  and  authority  to  ex- 
tend to  an  Indian  reservation  the  policies 
and  practices  followed  by  the  State  with 
respect  to  the  management,  protection,  and 
conservation  of  the  timber  lands  of  State 
forests. 

Proposed  Agreement  Between  the  Secre- 
tary of  the  Interior  and  the  State  of  Texas 
Re  Administration  of  Timber  Resources  of 
the  Alabama  and  Coushatta  Indians, 
M-36162  (Apr.  2, 1953) 

The  sale  of  parts  of  legal  subdivisions  of 
the  public  lands  is  not  authorized  under 
the  Timber  and  Stone  law. 

An  application  to  purchase  public  land 
under  the  Timber  and  Stone  law  must  be 
rejected  where  it  describes  the  land  by 
aliquot  parts  of  quarter-quarter  sections 
and  no  combination  of  such  parts  amounts 
to  an  entire  legal  subdivision. 

Land  in  a  canyon  bottom  is  properly 
classified  as  not  suitable  for  disposal  under 
the  Timber  and  Stone  law  when  it  con- 
stitutes the  usual  path  for  stock  move- 
ments between  two  parts  of  an  established 
grazing  allotment  in  a  grazing  district  and 
where  its  sale  would  make  Federal  land 
in  the  upper  parts  of  both  sides  of  the 
canyon  unusable. 

Dorothy  H.  Irving,  New  Mexico  06271, 
A-26788  (Nov.  19, 1953) 

O  and  C  timber  sales  in  any  one  year  in 
a  master  unit  may  exceed  the  sustained- 
yield  capacity  as  determined  by  Secretary 
order  so  long  as  the  running  average  ob- 
tained during  a  reasonable  period  is  below 
the  sustained-yield  capacity  of  the  master 
unit. 

Sustained-Yield  Capacity  and  Annual  Cut- 
ting Rate  (Dec.  18, 1953) 

The  Secretary  of  the  Interior  is  autho- 
rized by  law  to  deny  the  disclosure  of  in- 
formation contained  in  official  records  of 
the  Department  when  such  disclosure 
would  be  prejudicial  to  the  interests  of  the 
Govt. 

Under  the  regulations  public  dissemina- 
tion of  confidential  information  is  deemed 
to  be  prejudicial  to  the  interests  of  the 
Govt. 
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In  a  contract  where  books  and  records 
of  a  corporation  may  be  examined  on  con- 
dition that  the  information  obtained  shall 
be  kept  confidential,  a  separate  clause  to 
the  effect  that  the  corporation  is  bound 
to  deliver  to  the  Commissioner  of  Indian 
Affairs  certified  copies  of  financial  and 
operating  statements  will  be  construed  to 
include  the  condition  of  confidence  else- 
where expressed  in  relation  to  the  informa- 
tion obtained. 

In  the  absence  of  impending  harm  to  life 
or  liberty,  the  public  interest  outweighs 
any  individual  interest  in  considering 
whether  confidential  information  should  be 
disclosed. 

In  its  relationship  as  a  trustee  for  an 
Indian  tribe,  the  U.S.  Govt,  is  not  bound 
to  reveal  information  which  it  has  received 
under  a  guarantee  that  it  would  be  kept 
confidential. 

Warm  Springs  Indian  Tribes'  Request  to 
be  Furnished  Confidential  Financial  State- 
ments Submitted  by  Timber  Contractors, 
M-3G203  (Feb.  9, 1954) 

The  Rules  of  Practice  do  not  authorize 
officials  of  the  Bur.  of  Land  Management 
to  grant  extensions  of  time  for  the  filing 
of  notices  of  appeal  to  the  Secretary  of  the 
Interior. 

An  appeal  to  the  Secretary  of  the  Inter- 
ior will  be  dismissed,  if  not  filed  within  the 
period  prescribed  by  the  Department's 
Rules  of  Practice. 

It  is  reasonable  not  to  classify  as  proper 
for  State  indemnity  selection  lands  which 
support  a  valuable  stand  of  timber  and 
which  are  to  be  put  under  a  sustained 
yield  timber-management  plan. 
State  of  California,  Sacramento  066491,  A- 
26899 (July  21,  1954) 

The  hearing  and  other  procedural  pro- 
visions of  the  Administrative  Procedure 
Act  have  no  application  to  the  adjustment 
of  a  stumpage-to-lumber  ratio  by  the  Sec- 
retary of  the  Interior  pursuant  to  the 
terms  of  a  timber  contract  between  the 
parties  which  provide  for  notice  and  con- 
sultation with  the  parties. 

Where  the  parties  have  been  afforded  a 
full  opportunity  to  present  their  views 
concerning  the  adjustment  of  the  stump- 
age-to-lumber ratio  and  where  the  Secre- 
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tary's  order  of  adjustment  is  not  unreason- 
able the  petition  of  one  of  the  parties  for 
reconsideration  of  the  order  will  be  denied. 
Warm  Springs  Lumber  Co.,  Confederated 
Tribes  of  the  Warm  Springs  Reservation, 
Warm  Springs,  Oregon,  IA-133(Nov.  18, 
1954) 

TORTS 

GENERALLY 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  in  the  absence  of  negligence 
by  a  Govt,  employee. 

Solicitor's  Opinion,  M-33785  (Feb.  28, 
1945) 

Held:  It  is  the  policy  of  this  office  to 
assess  damages  in  accordance  with  the 
statutes  of  the  State  in  which  trespass 
committed.  In  this  instance  it  is  double 
damages  for  innocent  trespass,  treble  dam- 
ages for  willful  trespass.  The  position  of 
the  Justice  Department  makes  it  necessary 
to  adjudicate  on  the  basis  of  willful  tres- 
pass. 

Measure  of  Damages  Assessed  in  Timber 
Trespass  Committed  in  Oregon  (Jan.  31, 
1946) 

A  claim  for  personal  injury  submitted 
more  than  three  years  after  the  accident 
cannot   be   considered   under   the   act   of 
Dec.  28, 1922. 
M.  M.  Shellnut(Aug.  8, 1946) 

Administrative     Determination     Under 
i    Federal  Tort  Claims  Act. 

Claim  should  be  paid  under  the  Federal 

Tort  Claims  Act  since  Govt,  employee,  in 

failing  to  yield  right-of-way  while  driving 

onto  main  highway  from  private  road,  was 

.    negligent. 

Solicitor's    Opinion,   M-34576  (Oct.   15, 
:    1946) 

The  Federal  Tort  Claims  Act  was  ap- 
proved Aug.  2.  It  covers  death  or  injury 
to  persons  and  damage  to  property.  It 
places  the  U.S.  in  virtually  the  same  legal 

,  position  as  private  employer  whose  em- 
ployee has  caused  damage  to  a  third  party. 

.   Field  Investigations  of  Accidents  (Oct.  25, 

■    1946) 

I       Administrative     Determination     Under 

i    Federal  Tort  Claims  Act. 


TORTS— Continued 

GENERALLY— Continued 
Provisions    of    Storage    Agreement    not 
Releasing  Government  from  Liability  for 
Negligence.  War  Relocation  Authority. 
Florence  Suzuki  (Oct.  29,  1946) 

Administrative  Determination  Under 
the  Federal  Tort  Claims  Act. 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act,  loss  of  property  having 
been  caused  by  the  negligence  of  a  Govt, 
employee  acting  within  the  scope  of  his 
employment. 

Solicitor's  Opinion,  M-34531  (Nov.  5,  1946) 

The  receipt  of  an  evacuee's  property  for 
storage  in  a  Govt,  warehouse  and  the  fail- 
ure to  return  the  property  on  proper  de- 
mand or  explain  the  failure  to  return,  con- 
stitute negligence  entitling  the  evacuee  to 
compensation  under  the  Federal  Tort 
Claims  Act. 

Mrs.    Bin    Nakagawa,    M-34528    (Dec.    2, 
1946) 

The  receipt  of  an  evacuee's  property  for 
storage  in  a  Govt,  warehouse  and  the 
failure  to  return  the  property  on  proper 
demand  or  explain  the  failure  to  return, 
shows  negligence  on  part  of  Govt,  person- 
nel, entitling  the  evacuee  to  payment  under 
the  Federal  Tort  Claims  Act. 
Mrs.  Tciho  Hashida,  M-34639  (Dec.  3, 
1946) 

Administrative  Determination  Under  the 
Federal  Tort  Claims  Act. 

Claim  has  been  reconsidered  and  al- 
lowed, damage  caused  by  negligence  of 
employee  acting  within  scope  of  employ- 
ment. Funds  available  for  payment  of  tort 
claims. 

Solicitor's     Opinion,     M-34443     (Jan.     16, 
1947) 

Liability  of  Government  for  injuries  to 
employees  being  transported  to  and  from 
work.  Compensable  under  U.S.  Employees' 
Compensation  Act  when  transportation  is 
in  interest  of  Government. 
Memorandum  (Jan.  30,  1947) 

Claim  has  been  reconsidered  and  allowed 
under   Federal   Tort   Claims    Act,    less   of 
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property  having  been  caused  by  negligence 
of   Government   employee. 
Amy  Hashimoto  M-34522   (Feb.  21,  1947) 

Where  the  evidence  fails  to  show  that 
the  property  was  ever  bailed  to  the  Depart- 
ment of  the  Interior,  there  is  no  duty  on 
the  Department  to  explain  its  disappear- 
ance. 

Solicitor's  Opinion,  M-34661  (Apr.  14, 
1947) 

Claim  has  been  reconsidered  and  al- 
lowed under  the  Federal  Tort  Claims  Act, 
the  damage  having  been  caused  by  the  neg- 
ligence of  a  Govt,  employee  in  colliding 
with  a  street  car  while  driving  a  truck  on 
a  narrow  bridge. 

Funds  available  for  the  payment  of 
claims  under  sec.  12(a)  of  the  Bonneville 
Project  Act,  as  amended,  may  be  utilized 
for  payment  of  claims  under  the  Federal 
Tort  Claims  Act. 

Solicitor's  Opinion,  M-34442  (Apr.  15, 
1947) 

Where  the  evidence  shows  that  any  loss 
of  claimant's  property  occurred  after  the 
bailment  of  the  property  to  the  Depart- 
ment of  the  Interior  had  terminated,  there 
is  no  duty  on  the  Department  to  explain 
its  disappearance. 
Koichi  Komachi,  M-34671  (May  1,  1947) 

The  liability  of  the  U.S.  under  the  Fed- 
eral Tort  Claims  Act  is  determined  by  the 
law  of  the  place  where  the  negligent  act 
or  omission  of  the  Govt,  employee  occurred, 
and  no  compensation  can  be  paid  because 
of  damage  which  resulted  in  part  from 
the  negligence  of  the  claimant,  in  a  juris- 
diction where  contributory  negligence  is  a 
bar  to  recovery. 

Pies  Connolly  and  American  Automobile 
Insurance  Co.,  Subrogee,  T-5  (Oct.  10, 
1947) 

The  burden  of  establishing  the  validity 
of  his  claim  by  adequate  evidence  rests  on 
a  claimant  under  the  Federal  Tort  Claims 
Act,  and  where  a  claimant  fails  to  act 
within  a  reasonable  time  upon  a  request 
that  he  submit  evidence  to  support  his 
claim,  the  claim  will  be  denied. 
R.  B.  Abbott,  T-ll  (Jan.  29,  1948) 
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There  is  no  authority  for  the  payment 
under  the  Federal  Tort  Claims  Act  of  a 
claim  based  upon  damage  that  has  resulted 
from  an  unforeseeable  and  unavoidable  ac- 
cident. 
Amos  Fox,  T-88  (Mar.  9,  1948) 

An  Indian  tribe  or  band  is  not  an  agency 
of  the  U.S.  within  the  meaning  of  the  Fed- 
eral Tort  Claims  Act. 

A  member  of  an  Indian  tribe  or  band, 
while  engaged  in  an  activity  of  the  tribe 
or  band,  is  not  ipso  facto  an  employee  of 
the  U.S. ;  and  payment  cannot  properly  be 
made  under  the  Federal  Tort  Claims  Act 
for  damage  caused  by  him. 
Farmers  Insurance  Exchange,  T-53  (Apr. 
5,  1948) 

The  Chief  Counsel  feels  that  music  is 
copyrighted  and  the  Bureau  should  obtain 
permission  from  the  copyright  owner  to 
use  the  music. 

The  fact  that  no  admission  is  charged 
is  relevant,  but  the  use  of  the  film  by 
Socony-Vacuum  may  involve  the  element 
of  profit  even  though  admission  is  not 
charged.  The  Supreme  Court  has  held 
that  the  playing  of  a  copyrighted  com- 
position in  hotel  dining  rooms  for  the  en- 
tertainment of  guests  is  a  public  perfor- 
mance for  profit. 

The  Federal  Tort  Claims  Act  does  sub- 
ject the  Govt,  to  tort  claims  arising  from 
infringement  of  copyright.  Suit  could  also 
be  brought  against  the  employees  who 
made  the  film  and  used  the  music. 
Possible  Liability  Respecting  the  Use  of  a 
Motion  Picture  Film  (entitled  "Color  for 
Safety  on  Drilling  Rigs'')  Utilizing  music 
from  Records  (Dec.  2,  1949) 

A  sum  owing  to  a  former  employee  of 
this  Department,  covering  salary  earned 
and  traveling  expenses  incurred  during 
his  employment,  cannot  properly  be  set 
off  against  the  amount  which  the  Depart- 
ment has  paid  to  a  third  person  in  settle- 
ment of  a  claim  under  the  Federal  Tort 
Claims  Act  arising  out  of  the  negligent  con- 
duct of  the  employee  in  question. 
Set-off  of  Money  Owing  to  Former  Em- 
ployees, M-36023   (Jan.  11,  1950) 
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The  Bur.  of  Indian  Affairs  impliedly  in- 
vites the  public  to  use  the  roads  on  Indian 
reservations  which  are  maintained  by  the 
Bureau. 

The  Bur.  of  Indian  Affairs  must  use  due 
care  to  keep  the  roads  maintained  by  the 
Bureau  on  Indian  reservations  in  proper 
repair,  or  must  post  warning  signs  near 
points  where  dangerously  defective  condi- 
tions in  such  roads  exist,  so  that  vehicles 
traveling  on  them  will  not  be  damaged 
when  using  them  in  a  reasonably  and  cus- 
tomary manner. 
Charles  H.  Falk,  T^68  (June  25, 1952) 

Under  the  law  of  California,  it  appears 
that  the  use  by  a  riparian  owner  of  the 
water  of  a  stream  for  swimming  is  a  privi- 
lege shared  with  the  public  and  not  a 
property  right. 

Where  a  pool  has  been  formed  in  a 
stream  as  a  result  of  the  construction  of  a 
dam,  a  person  who  owns  land  riparian  to 
the  pool,  but  who  has  no  legal  right  to 
require  the  continued  maintenance  of  the 
dam,  cannot  assert  a  property  right  re- 
specting the  use  of  the  pool  for  swimming. 

The  payment  under  the  Interior  Depart- 
ment Appropriation  Act,  1953,  of  claims 
arising  out  of  activities  of  the  Bureau  of 
Reclamation  is  discretionary. 
City  of  Redding,  California,  T^140  (Ir.) 
,  (Aug.  8,  1952) 

The  Trust  Territory  of  the  Pacific 
Islands  is  not  a  "territory"  or  "possession" 
of  the  U.S.  within  the  meaning  of  43  U.S.C. 
48,  and  the  annual  appropriation  act 
language  applicable  to  the  functions  of  the 
Geological  Survey.  The  Geological  Survey 
does  not  have  authority  to  expend  or  re- 
quest the  expenditure  of  funds  for  work 
only  appertaining  to  the  Trust  Territory 
from  the  regular  appropriations  to  the  Geo- 
logical Survey. 

Authorization  for  the  Geological  Survey 
to  carry  on  its  functions  in  the  Trust  Terri- 
tory of  the  Pacific  Islands.  M-36209  (May 
10,  1954) 

Doctrine  of  res  ipsa  loquitur  is  a  rule 
)f  evidence  which  permits  an  inference  of 
legligence  by  furnishing  a   substitute  for 
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it,  thus  relieving  the  claimant  of  the  bur- 
den of  producing  specific  proof  of  it. 

The  doctrine  of  res  ipsa  loquitur  is  that 

(1)  if  the  cause  of  the  incident  is  known, 

(2)  if  the  thing  which  caused  the  dam- 
age was  under  the  control  of  the  defend- 
ant, and  (3)  if  the  incident  is  such  as,  in 
the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  control  use 
proper  care,  reasonable  evidence  is  afforded 
in  the  absence  of  an  explanation  by  the 
defendant,  that  the  incident  arose  from 
want  of  care. 

Kniard  Packing  Company,  T  545  ( Aug.  25, 
1954) 

AMOUNT  OF  DAMAGES 

Claims  filed  by  owners  or  Lessees  of  min- 
eral properties,  or  other  parties  in  interest, 
against  the  Government  under  the  act  of 
Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
sees.  215,  216,  217),  for  damages  resulting 
from  mineral  operations  conducted  by  the 
Bureau  of  Mines. 

Letter  to  Alvin  M.  Landis,  signed  by  Solici- 
tor Gardner  (Aug.  23, 1943) 

Claim  for  Damage  to  Property. 
St.  Louis — San  Francisco  R.R.  Co.,  M-34012 
(Apr.  6,  1945) 

Decision  of  the  General  Land  Office  mak- 
ing demand  to  pay  the  sum  of  $138.12  as 
damages  for  the  unlawful  use  and  occu- 
pancy for  a  business  site.  Motion  for 
rehearing. 

J.  Caleb  Boyett,  Phoenix  080537,  A-23997 
(Sept.  18,  1945) 

Claim  for  damage  not  to  exceed  $1,000, 
arising  from  operation  of  Indian  Irriga- 
tion Works,  caused  by  negligence  of  Govt. 
employee  while  acting  within  scope  of  his 
employment  may  be  considered  under  Fed- 
eral Tort  Claims  Act. 

Claim  should  be  allowed  for  fair  market 
value  of  crop  loss  resulting  from  failure 
of  Govt,  employee  to  exercise  proper  care 
in  conducting  burning  operations.  Pay- 
ment for  crop  failure  or  loss  due  t<>  other 
causes  nut  allowable  under  the  act. 
R.  L.  Maddox,  M  34583  (Mar.  12,  lit  17  i 

The  bailee  of  an  automobile,  who  has 
paid  $40  for  repairs  to  t  he  automobile  dam- 
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aged  during  the  period  of  the  bailment, 
may  properly  file  a  claim  under  the  Fed- 
eral Tort  Claims  Act  for  compensation 
because  of  the  damage  allegedly  resulting 
from  a  negligent  act  or  omission  of  a  Govt, 
employee  while  acting  within  the  scope  of 
his  employment. 
Otis  L.  Jackson,  T-324  (Dec.  1,  1950) 

The  appropriated  funds  of  an  agency  of 
this  Department  are  available  for  satisfac- 
tion of  a  judgment  of  a  U.S.  district  court 
based  upon  a  compromise  authorized  by 
the  Attorney  General  in  settlement  of  a 
suit  filed  under  Federal  Tort  Claims  Act. 
Payment  of  Claim  Pursuant  to  a  Com- 
promise Under  the  Federal  Tort  Claims 
Act,  M-36114  (Dec.  7,  1951) 
ANIMALS  AND  LIVESTOCK 

Does  the  NPS  or  the  State  of  Virginia 
have  jurisdiction  over  U.S.  Highway  33 
and  U.S.  Highway  211  within  the  bounda- 
ries of  the  park? 

Does  the  Park  Superintendent  have 
authority  to  impound  trespassing  stock 
and  charge  the  cost  of  impounding  against 
the  owner,  or  must  such  trespasses  be 
handled  by  complaint  in  the  U.S.  Com- 
missioner's court? 
Memorandum  (Feb.  24,  1945) 

Claim  for  Damage  to  Property. 
The  Morenci  Water  and  Electric  Co.,  M- 
33952  (Apr.  10,  1945) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34242  (Jan.  4,  1946) 

The  Federal  Tort  Claims  Act  was  ap- 
proved Aug.  2,  1946.  It  covers  death  or 
injury  to  persons  and  damage  to  property. 
It  places  the  U.S.  in  virtually  the  same 
legal  position  as  a  private  employer  whose 
employee  has  caused  damage  to  a  third 
person. 

Field  Investigations  of  Accidents  (Oct.  25, 
1946) 

Request  for  permission  to  trap  and  dis- 
pose of  livestock  trespassing  within  Oregon 
Pipe  Cactus  National  Monument. 

The  Park  Service  does  not  have  any 
authority  to  dispose  of  trespassing  domes- 
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tic  animals.  However,  if  the  person  wish- 
ing to  trap  and  dispose  of  trespassing 
animals  can  give  assurance  that  he  is  au- 
thorized to  carry  out  his  wish  under  State 
law  he  may  be  given  permission  to  enter 
the  monument  lands. 
Memorandum  (July  31,  1946) 

Administrative  determination  under 
Federal  Tort  Claims  Act.  Claim  should  be 
allowed. 

Solicitor's     Opinion,    M-34541     (Jan.    31, 
1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  loss  of  claimant's  calf 
was  caused  by  negligence  of  Govt,  driver 
in  failing  to  exercise  control  of  pick-up  to 
avoid  endangering  persons  and  property 
on  road,  Civilian  Public  Service  assignee  is 
Govt,  employee  within  meaning  of  Federal 
Tort  Claims  Act. 

Burdette  E.   Lechncr,   M-34632    (Feb.   21, 
1947) 

The  Govt,  does  not  assume  the  burden 
of   compensating  owners   for   cattle   that 
wander    into    irrigation    canals    and    are 
drowned  as  a  result. 
C.  C.  Stephenson,  T-75(Ir.)  (May  20, 1948) 

In  a  State  where  owners  of  unenclosed 
lands  owe  no  greater  duty  to  trespassing 
animals  than  to  avoid  injuring  them 
through  willful  or  reckless  conduct,  pay- 
ment cannot  properly  be  made  under  the  ) 
Federal  Tort  Claims  Act  because  of  the  loss 
of  dogs  which  allegedly  ate  poison  from 
predator  baits  placed  by  employees  of  the 
Fish  and  Wildlife  Service  on  unenclosed 
public  land. 
E.  I.  Sheffield,  T-145  (Feb.  1,  1949) 

Where  a  deer  ran  suddenly  onto  a  high- 
way in  a  national  park  and  charged  into 
and  damaged  the  claimant's  automobile, 
the  Govt,  under  the  law  of  Virginia,  is  not 
liable  for  the  damage,  in  the  absence  of 
a  showing  of  negligence  on  the  part  of  per- 
sonnel of  the  National  Park  Service. 
Daniel  W.  Blake,  T-320  (Nov.  16,  1950) 

Personnel  of  the  Bur.   of  Reclamation 
who  removed  a  fence  belonging  to  a  private 
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landowner  while  constructing  a  drainage 
ditch  over  the  land  and  who  failed  to  re- 
build the  fence  within  a  reasonable  time 
thereafter  were  guilty  of  negligence. 

The  failure  of  the  landowner  to  keep  his 
cattle  from  the  ditch  for  an  indefinite  pe- 
riod after  the  fence  had  been  torn  down  did 
not  constitute  contributory  negligence  such 
as  would  bar  the  landowner  from  recover- 
ing for  the  loss  of  a  cow  which  fell  into  the 
ditch  and  died  there. 

Claim  of  Roy  J.  Eells,  TA-40    (Jan.  22, 
1951) 

Appeal  from  the  U.S.  District  Court  for 
the  District  of  Utah,  Central  Division. 

This  action  was  brought  under  the  Fed- 
eral Tort  Claims  Act  to  recover  damages 
resulting  from  alleged  improper  admin- 
istration of  the  Taylor  Grazing  Act. 

The  actions  complained  of  under  the 
Taylor  Grazing  Act  were  the  refusal  to 
issue  a  permit  to  graze  on  contiguous  lands 
and  the  refusal  to  issue  a  crossing  permit. 
Such  refusals  were  within  the  discretion 
of  the  Range  Manager  and  did  not  amount 
to  unlawful  coercion  of  the  plaintiff.  His 
remedy  should  have  been  an  appeal  as  pro- 
vided for  in  the  Taylor  Grazing  Act  and 
Code.  Judgment  affirmed. 
Nick  Chournos  v.  United  States  (Dec.  20, 
1951) 

Where  a  horse  ran  into  a  pole  supporting 
a  transmission  line  and  was  killed,  the 
Department  will  not  pay  a  claim  filed  by 
the  owner  of  the  animal  on  the  theory 
that  its  death  arose  out  of  activities  of 
the  Bur.  of  Reclamation,  as  that  term  is 
used  in  the  Interior  Department  Appropria- 
tion Act,  1952. 

In  the  absence  of  a  clear  mandate  from 
the  Congress,  the  Department  is  not  an 
insurer  of  every  type  of  damage  or  loss 
that  may  result  in  some  manner  from  ac- 
tivities of  the  Bur.  of  Reclamation. 
M.  M.  Mitchell,  T-426  (Ir.)  (Jan.  21,  1952) 

Where  a  cow,  while  drinking  from  an 
irrigation  canal,  falls  into  the  canal  and 
lies  as  a  result,  the  owner  cannot  be  re- 
mbursed  under  the  Federal  Tort  Claims 
iet  in  the  absence  of  negligence  or  mis- 
conduct on  the  part  of  Govt,  personnel. 
269-098 — 74 87 
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In  the  absence  of  a  clear  mandate  from 
the  Congress,  it  would  not  be  in  the  public 
interest  to  use  funds  appropriated  to  the 
Bur.  of  Reclamation  to  reimburse  owners 
of  cattle  that  fall  into  irrigation  canals  and 
are  killed. 
Clay  Langer,  TA-63  (Ir.)    (Feb.  8,  1952) 

The  owner  of  real  property  is  not  re- 
sponsible for  a  personal  injury  which  is 
caused  to  another  person  on  that  property 
by  a  wild  animal  which  is  indigenous  to 
the  locality  and  which  has  not  been  re- 
duced to  the  landowner's  possession  and 
control. 

Mrs.  Vincenza  M.  Zuzola,  T-456  (Mav  13, 
1952) 

APPEALS 

The  Department  has  authority  under 
the  Federal  Tort  Claims  Act  to  consider 
an  appeal  by  an  insurer-subrogee  that  has 
paid  compensation  to  its  insured  from  a 
determination  by  a  region  counsel  denying 
a  claim  by  the  insured. 

The  driver  of  a  truck,  stalled  with  a  dead 
motor  in  the  middle  of  a  road  that  is  vir- 
tually impassable  because  of  a  severe  bliz- 
zard and  snowstorm,  is  not  guilty  of  con- 
tributory negligence  in  failing  to  remove 
the  truck  from  the  highway  or  in  failing 
to  expose  himself  to  the  weather  in  order 
to  warn  possible  oncoming  vehicles. 
Claim  of  Ingomar  Moliler  and  the  U.S. 
Fidelity  and  Guaranty  Co.,  TA-31  (Nov.  13, 
1950) 

ASSUMPTION  OF  RISK 

Administrative  Determination  Under 
Federal  Tort  Claims  Act. 

Provisions    of    Storage    Agreement    not 
Releasing  Government  from  Liability  for 
Negligence.  War  Relocation  Authority. 
Florence  Suzuki  (Oct.  29,  1946) 

Claims  should  be  denied  under  Federal 
Tort  Claims  Act,  since  Department  was 
under  no  duty  to  keep  in  condition  suitable 
for  travel  by  passenger  cars  a  trail  of  un- 
known origin  which  was  not  constructed, 
and  is  not  maintained,  by  Govt,  for  public 
use. 

George  Morden,  M-34642  (Feb.  19,  1947) 
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The  receipt  of  an  evacuee's  property  for 
storage  in  a  Govt,  warehouse  and  the 
failure  to  return  the  property  on  proper 
demand  or  to  establish  a  lawful  excuse  for 
such  failure  constitute  negligence  on  the 
part  of  Govt,  employees  in  charge  of  the 
warehouse  and  entitles  the  evacuee  to  pay- 
ment under  the  Federal  Tort  Claims  Act. 

The  provisions  of  a  storage  or  shipping 
agreement  cannot  effect  an  exemption  from 
liability  for  loss  occasioned  by  the  negli- 
gence of  a  Govt,  employee. 
Solicitor's  Opinion,  M-34670  (Apr.  4, 1947) 

Claim  arising  out  of  automobile  collision 
should  be  denied  under  the  Federal  Tort 
Claims  Act  since  the  damage  was  not 
caused  by  the  negligent  or  wrongful  act  or 
omission  of  the  Govt,  employee  who  was 
operating  the  Government-owned  vehicle, 
but  by  the  negligence  of  the  claimant  in 
failing  to  equip  his  car  with  proper  head- 
lights and  the  negligence  of  claimant's  wife 
in  driving  on  the  wrong  side  of  the  road. 
Solicitor's  Opinion,  M-34560  (Apr.  11, 
1947) 

The  burden  of  establishing  the  validity 
of  his  claim  by  adequate  evidence  rests  on 
a  claimant  under  the  Federal  Tort  Claims 
Act,  and  where  a  claimant  fails  to  act 
within  a  reasonable  time  upon  a  request 
that  he  submit  evidence  to  support  his 
claim,  the  claim  will  be  denied. 
R.  B.  Abbott,  T-ll,   (Jan.  29,  1948) 

Compliance  by  an  employee  of  the  Dept. 
with  Departmental  instructions  which  re- 
quire that  detailed  reports  be  prepared 
concerning  incidents  resulting  in  death, 
personal  injury,  or  property  damage  would 
be  an  action  taken  "in  the  proper  discharge 
of  his  official  duties,"  and,  therefore, 
would  be  outside  the  scope  of  the 
prohibition  contained  in  18  U.S.C.  283. 

An  employee  of  the  Department  should 
not  state,  in  his  report  of  an  incident  re- 
sulting in  death,  personal  injury,  or  prop- 
erty damage,  his  conclusion  as  to  whether 
he  was  at  fault  or  responsible  for  the  in- 
cident, because  the  power  to  make  such  do- 
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termination  is  vested  solely  in  the  Secre- 
tary (or  his  representative)  in  the  case. 
Accident  Reports  and  Other  Government 
Records    as    Evidence    in    Federal    Tort 
Claims  Litigation,  M-36086  (Aug.  3,  1951) 

BAILMENTS 

Where  the  evidence  fails  to  show  that 
the  property  was  ever  bailed  to  the  De- 
partment of  the  Interior,  there  is  no  duty 
on  the  Department  to  explain  its  disap- 
pearance. 

Solicitor's    Opinion,    M-34661     (Apr.    14, 
1947) 

Where  the  evidence  shows  that  any  loss 
of  claimant's  property  occurred  after  the 
bailment  of  the  property  to  the  Depart- 
ment of  the  Interior  had  terminated,  there 
is  no  duty  on  the  Department  to  explain 
its  disappearance. 
Koichi  Komachi,  M-34671  (May  1, 1947) 

An  Indian  band  is  a  legal  entity  and,  as 
such,  it  may  own  all  kinds  of  personal 
property,  including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result  of 
its  negligent  operation  by  a  Govt,  employee 
who  was  using  it,  with  the  consent  of  the 
band,  in  connection  with  his  official  duties. 

Under  the  law  of  California,  the  bailee 
of  an  automobile  is  under  a  duty  to  use 
due  care  for  its  protection,  and  where  the 
bailment  is  for  the  sole  benefit  of  the 
bailee,  the  bailee  is  required  to  exercise 
"great  care  and  extraordinary  diligence" 
in  his  use  of  the  automobile. 
Tort  Claim  by  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951) 
BLASTING 

The  Govt,  may  be  held  liable  pursuant 
to  the  Federal  Tort  Claims  Act  under  a 
State  law  imposing  absolute  liability. 

Under  the  law  of  the  State  of  Oregon, 
one  who  blasts  is  absolutely  liable  to  a 
landowner  whose  land  is  damaged  from 
rocks  thrown  by  blasting,  or  from  concus- 
sion caused  by  such  operations,  irrespec- 
tive of  distance  and  the  character  of  the 
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rock   where   the   blasting   operations   are 
carried  out. 

Leroy   Gienger,   T-549    (Rev.)     (Apr.   20, 
1954) 

COMMON  CARRIERS 

Claims  have  been  reconsidered  and  de- 
nied under  the  Federal  Tort  Claims  Act, 
since  property  was  lost  as  the  result  of 
the  capsizing  of  a  ferry  boat  operated  by 
its  owner  who  was  not  an  employee  of  the 
U.S.  No  officer  or  employee  of  the  Govt, 
was  negligent  in  arranging  for  the  ferry 
service. 

A  ferryman  or  other  common  carrier  en- 
gaged in  transporting  Govt,  employees  at 
the  customary  rates  and  at  the  expense  of 
the  Govt,  is  not  an  "employee  of  the  Govt." 
within  the  meaning  of  the  Federal  Tort 
Claims  Act. 

Solicitor's    Opinion,    M-34250     (Apr.    15, 
1947) 

CONTRIBUTORY  NEGLIGENCE 

Claim  for  Damage  to  Property. 
J.  R.  Coryell,  Lela  Mae  Gentry,  M-33707 
(Jan.  16, 1945) 

Claim  for  Damage  to  Property. 
Fred  A.  Eame,  Paul  T.  Ragle,  M-33605-A 
(Jan.  17, 1945) 

Claim  for  Damage  to  Property. 
Dr.  H.  J.   Green,  Frank  Dodd,  M-33826 
(Jan.  19, 1945) 

Claim  for  Damage  to  Property. 
D.  E.  Pramoerg,  M-33820  (Jan.  20,  1945) 

Claim  for  Damage  to  Property. 
C.  B.  Dyde,  John  P.   Weathers,  M-33916 
(Jan.  24, 1945) 

33  Claims  for  Damage  to  Property. 
Solicitor's    Opinion,    M-33753     (Mar.    31, 
1945) 

Claims  for  Damage  to  Property. 
The    Pacific    Telephone    and    Telegraph 
Company,  M-34005  (Mar.  31,  1945) 

Claim  for  Damage  to  Property. 
Mrs.   G.   H.  Reynolds,   M-33906    (Apr.  9, 
1945) 

Claim  for  Damage  to  Property. 
M.  D.  Peterson,  M-34045  (Apr.  21,  1945) 
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Claim  for  Damage  to  Property. 
Chester  H.  Hamaker,  M-33753-A  (May  28, 
1945) 

Claim  for  Damage  to  Property. 
R.  L.  Northington,  M-34070  (May  28, 1945) 

Claim  for  Damage  to  Property. 
F.  E.  Stannard,  M-34072  (May  30,  1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34094    (June    20, 
1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34071     (June    30, 
1945) 

Claim  for  Damage  to  Property. 
S.  C.  Malmedal,  M-34073  (June  30,  1945) 
Solicitor's    Opinion,    M-34077     (Aug.    21, 
1945) 

Paul  E.  Hoffman,  Claude  H.  Harrison,  M- 

34071-A  (Aug.  25, 1945) 

Solicitor's  Opinion,  M-34097  (Dec.  7,  1945) 

Solicitor's    Opinion,    M-34245     (Dec.    18, 

1945) 

Solicitor's    Opinion,   M-33560-A    (Jan.   3, 

1946) 

Solicitor's    Opinion,    M-34305    (Feb.    21, 

1946) 

Claims  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  a  Government  employee. 
Marion  D.  Hoskins,  Gibralter  Fire  & 
Marine  Ins.  Co.,  M-34263  (June  14,  1946) 

Claims  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  Govt,  employees  act- 
ing within  the  scope  of  their  employment. 

Stretching  a  cable  from  one  side  of  a 
highway  to  the  other  without  taking  suffi- 
cient  precautionary  measures  constitutes 
negligence. 

Rio    Grande    Motor    Way,    Inc.    M-34492 
(June  25, 1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28, 1922,  damage  having  been  caused 
by  the  negligence  of  an  officer  or  emplo 
of  the  Govt,  acting  within  the  scope  of  his 
employment. 
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Carrying  out  blasting  operations  with- 
out taking  sufficient  precautionary  meas- 
ures constitutes  negligence. 
Claude  E.  Waggoner  and  Margaret  G.  Wag- 
goner, M-34486  (June  27,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28, 1922  (42  Stat.  1068,  31  U.S.C.  215), 
damage  having  been  caused  by  the  negli- 
gence of  a  Govt,  employee. 
Harold  B.  Love,  M-34458  (July  11,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28,  1922,  since  claimant  was  guilty  of  con- 
tributory negligence. 
G.  M.  Brady,  M-34499  (July  19,  1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  since  claimant  was  guilty  of 
contributory  negligence. 
Alice  J.  Dulohery,  M-34447  (June  28, 1946) 

Claim  should  be  allowed  under  the  act 
of    Dec.    28,    1922,    damage   having   been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee. 
Lucian  A.  Gray,  M-34380  (July  13,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  a  Govt,  employee  acting  within  the  scope 
of  his  employment. 

Southern   Calif.    Telephone   Co.,   M-34441 
(July  13, 1946) 

Claim  should  be  denied  under  act  of 
Dec.  28, 1922  (42  Stat.  1006,  31  U.S.C.  215), 
since  the  driver  of  the  damaged  vehicle, 
claimant's  wife,  was  guilty  of  contributory 
negligence  which  must  be  imputed  to  him. 
George  F.  Kelly,  M-34483  (July  30,  1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  damage  was  caused 
by  negligence  of  Government  employee  in 
driving  on  wrong  side  of  highway  while 
blinded  by  sun. 

Solicitor's    Opinion,    M-34503     (Oct.    29, 
1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress),  since  Govt,  employee,  who 
was  off  duty  and  using  Government-owned 
vehicle    without    authorization,    was    not 
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acting  within  the  scope  of  his  employment 
at  the  time  when  the  collision  with  the 
claimant's  automobile  occurred. 
Heroert  L.  Dryer,  M-34544  (Nov.  26, 1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress) ,  since  damage  to  aerial  communi- 
cation line  was  caused  by  the  negligence 
of  a  Govt,  driver  in  failing  to  ascertain 
that  the  bed  of  a  dump  truck  was  elevated. 
The  Pacific  Telephone  and  Telegraph  Com- 
pany, M-34526  (Dec.  3,  1946) 

Claim  by  insurance  company  as  subrogee 
may  be  recognized  and  paid  under  Federal 
Tort  Claims  Act. 

Solicitor's    Opinion,    M-34513     (Dec.    12, 
1946) 

Claim  should  be  denied  under  act  of 
Dec.  28,  1922,  since  owner  of  damaged 
vehicle  was  guilty  of  contributory  negli- 
gence in  failing  to  yield  right-of-way. 
Solicitor's  Opinion,  M-34479  (Dec.  18, 
1946) 

Claim  of  subrogee  may  be  supported  by 
carbon  copy  of  draft  of  payment  for  loss. 
Solicitor's  Opinion,  M-34533  (Jan.  8,  1947) 

Damage  to  property  negligence  of  Gov- 
ernment employee  driving  improperly 
loaded  trailer. 

Claim  should  be  paid  proximate  cause  of 
damage  shown  to  be  negligence  of  Govern- 
ment driver  in  operating  trailer  in  viola- 
tion of  statute. 

Solicitor's    Opinion,    M-34569     (Jan.    14, 
1947) 

Claim  should  be  paid  .  .  .  result  of  too 
rapid  driving  under  adverse  weather  con- 
ditions along  city  street. 
Solicitor's    Opinion,    M-34586     (Jan.    14, 
1947) 

Damage  to  property — negligence  of  Gov- 
ernment employee  in  backing  without  first 
ascertaining  way  clear — War  Reclamation 
Authority. 

Claim  should  be  paid. 
Solicito?*'s     Opinion,     M-34587     (Jan.    31, 
1947) 
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Claim  should  be  paid. 
Solicitor's    Opinion,    M-34608     (Jan.    31, 
1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  claimant's 
damage  resulted  from  the  negligence  of 
his  wife  in  failing  to  drive  to  the  right  of 
the  center  of  the  road. 

In  absence  of  evidence  to  the  contrary, 
driver  of  car  is  presumed  to  be  agent  of 
owner. 

Solicitor's    Opinion,    M-34532     (Feb.    10, 
1947) 

Claim  has  been  reconsidered  and  allowed 
under  Federal  Tort  Claims  Act,  loss  of 
property  having  been  caused  by  negligence 
of  Government  employee. 
Amy  Hashimoto,  M-34522  (Feb.  21,  1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  loss  of  claimant's  calf 
was  caused  by  negligence  of  Govt,  driver 
in  failing  to  exercise  control  of  pick-up 
to  avoid  endangering  persons  and  property 
on  road.  Civilian  Public  Service  assignee 
is  Govt,  employee  within  meaning  of  Fed- 
eral Tort  Claims  Act. 

Burdettc  E.   Lcchner,  M-34632    (Feb.  21, 
1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  the  damage  was  caused 
by  the  negligence  of  the  Govt,  operator 
in  failing  to  observe  parked  motorcycle  in 
pathway  of  his  machine. 
William  C.  Nolan,  M-34638  (Feb.  21, 1947) 

Claim  of  J.  I.  Grove,  Orland,  Calif.,  in 
the  amount  of  $75  for  damage  to  crops  by 
flooding  of  his  farm  as  result  of  overflow 
of  Lateral  No.  30  of  Bur.  of  Reclamation's 
Orland  Project  in  California  allowed,  due 
to  negligent  omission  on  part  of  Govt. 
J.  I.  Grove,  M-33823  (Mar.  7,  1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  because  the  claimant, 
who  had  for  1,300  feet  an  unobstructed 
view  of  Govt,  surveyor's  transit  in  middle 
of  street  and  of  Govt,  vehicle  nearby  off 
the  pavement,  was  negligent  in  failing  to 
bring  his  truck  under  such  control  that 
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he  could  avoid  striking  the  Government's 
transit  and  vehicle. 
Solicitor's  Opinion,  M-34622  (Apr.  4,  1917) 

The  receipt  of  an  evacuee's  property  for 
storage  in  a  Govt,  warehouse  and  the  fail- 
ure to  return  the  property  on  proper  de- 
mand or  to  establish  a  lawful  excuse  for 
such  failure  constitute  negligence  on  the 
part  of  Govt,  employees  in  charge  of  the 
warehouse  and  entitles  the  evacuee  to  pay- 
ment under  the  Federal  Tort  Claims  Act. 

The  provisions  of  a  storage  or  shipping 
agreement  cannot  effect  an  exemption  from 
liability  for  loss  occasioned  by  the  negli- 
gence of  a  Govt,  employee. 
Solicitor's  Opinion,  M-34670  (Apr.  4, 1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act  since 
the  damage  was  caused  by  the  negligence 
of  a  Govt,  employee  in  operating  a  bull- 
dozer. 

Solicitor's    Opinion,    M-34441     (Apr.    14, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act, 
since  damage  was  caused  by  the  negligence 
of  a  Govt,  employee  in  failing  to  stop  truck 
in  time  to  avoid  striking  rear  end  of  claim- 
ant's automobile. 

Solicitor's    Opinion,    M-34380     (Apr.    25, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act, 
since  damage  was  caused  by  the  negligence 
of  employees  of  the  Govt,  in  conducting 
blasting  operations  without  taking  suffi- 
cient precautionary  measures  to  avoid 
damage  to  private  property. 
Claud  E.  and  Margaret  G.  Waggoner, 
M-34486  (May  6,  1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act, 
since  damage  was  caused  by  the  negligence 
of  Govt,  employees  stretching  :i  cable 
across  a  highway  without  taking  sufficient 
precautionary  measures  to  avoid  damage 
to  motorists. 

Rio    Grande    Motor    IT'///.    Inc.,    M   34492 
(  May  6,  1947) 
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Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (28  U.S.C.  921,  et  seq.), 
loss  of  property  having  been  caused  by  the 
negligence  of  a  Govt,  employee  acting  with- 
in the  scope  of  his  employment.  The  re- 
ceipt of  an  evacuee's  property  for  storage 
in  a  Govt,  warehouse  and  the  failure  to 
return  the  property  on  proper  demand  con- 
stitute negligence.  Liability  of  the  Govt, 
for  negligence  is  not  released  by  provisions 
of  storage  agreement  purporting  to  effect 
such  release. 

Solicitor's  Opinion,  M-34647  (May  20, 
1947) 

The  liability  of  the  U.S.  under  the  Fed- 
eral Tort  Claims  Act  is  determined  by  the 
law  of  the  place  where  the  negligent  act 
or  omission  of  the  Govt,  employee  occurred, 
and  no  compensation  can  be  paid  because 
of  damage  which  resulted  in  part  from  the 
negligence  of  the  claimant  in  a  jurisdiction 
where  contributory  negligence  is*  a  bar  to 
recovery. 

Pies  Connolly  and  American  Automobile 
Insurance  Co.,  Subrogee,  T-5  (Oct.  10, 
1947) 

The  Department  has  authority  under  the 
Federal  Tort  Claims  Act  to  consider  an 
appeal  by  an  insurer-subrogee  that  has  paid 
compensation  to  its  insured  from  a  de- 
termination by  a  regional  counsel  denying 
a  claim  by  the  insured. 

The  driver  of  a  truck,  stalled  with  a  dead 
motor  in  the  middle  of  a  road  that  is 
virtually  impassable  because  of  a  severe 
blizzard  and  snowstorm,  is  not  guilty  of 
contributory  negligence  in  failing  to  re- 
move the  truck  from  the  highway  or  in 
failing  to  expose  himself  to  the  weather  in 
order  to  warn  possible  oncoming  vehicles. 
Claim  of  Ingomar  Mohler  and  the  U.S. 
Fidelity  and  Guaranty  Co.,  TA-31  (Nov.  13, 
1950) 

Persons  who  use  the  national  parks  are 
"invitees,"  and  they  are  entitled  to  expect 
that  Govt,  employees  who  maintain  the 
parks  will  use  due  care  in  keeping  the 
parks  reasonably  safe  for  public  use. 

Personnel  of  the  National  Park  Service 
was  under  a  duty  to  protect  park  visitors 
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by  removing  a  dead  tree  that  was  adjacent 
to  a  camping  area  or  by  posting  signs  warn- 
ing campers  of  the  condition  of  the  tree. 
A  visitor  who  parked  his  trailer  in  the 
camping  area  was  not  under  a  duty  to  in- 
spect the  condition  of  the  surrounding 
trees  and  to  appraise  such  condition  with 
the  same  degree  of  expertness  required  of 
the  trained  personnel  of  the  National  Park 
Service. 

Dr.  Don  H.  Householder,  TA-42  (Jan.  23, 
1951) 

A  person  who  negligently  created  a  dan- 
gerous but  passive  condition  is  not  liable 
in  tort  for  an  injury  proximately  caused  by 
the  intervening  negligent  conduct  of  a 
third  party,  even  though  the  injury  could 
not  have  taken  place  but  for  such  condition. 

Where  a  passenger,  after  alighting  from 
a  bus,  was  pushed  by  another  person  with 
the  result  that  she  tripped  over  an  iron 
rod  left  projecting  2  inches  above  the 
ground  by  Govt,  personnel,  and  as  a  result 
the  passenger  was  injured,  the  U.S.  is  not 
liable  under  the  Federal  Tort  Claims  Act 
for  such  injury. 

Mrs.   Jessie  M.   Smith,   T-395    (Sept.   24, 
1951) 

When  the  driver  of  a  private  motor  ve- 
hicle, traveling  in  broad  daylight,  struck  a 
visible  gate  rest,  protruding  in  the  middle 
of  a  public  highway  at  the  entrance  to  a 
national  park,  and  as  a  result  damaged  his 
motor  vehicle,  the  driver's  conduct  con- 
tributed to  the  damage  to  his  property,  and, 
therefore,  an  award  under  the  Federal 
Tort  Claims  Act  covering  such  damage 
would  not  be  proper. 
Dr.  .Merle  S.  Scherr,  T-408  (Feb.  8,  1952) 

The  right-of-way  at  an  intersection  of 
two  highways  is  relative,  and,  while  it  may 
be  accorded  by  statutory  authority  to  one 
of  two   operators   of  motor  vehicles   ap- 


proaching such  an  intersection  at  the  sameji  ^ 
time,  both  operators  must  exercise  duer^ 
care. 

When  two  motor  vehicles  approach  an  r 
intersection  of  two  highways  at  the  same 
time,  the  burden  of  avoiding  a  collision  at  Pfe 
the  intersection  rests  upon  the  operator^  *'< 
of  both  motor  vehicles. 
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The  operator  of  a  motor  vehicle  traveling 
on  a  dominant  or  arterial  highway  and  ap- 
proaching an  intersection  with  a  secondary 
road  is  under  a  duty  to  exercise  due  care 
to  avoid  colliding  with  another  motor  ve- 
hicle entering  the  intersection  first  from 
the  secondary  highway. 
William  H.  Benjamin,  TA-67  (May  27, 
1952) 

Before  a  driver  starts  to  back  a  motor 
vehicle  on  a  public  road,  he  must  look  to 
the  rear  in  order  to  ascertain  whether  the 
road  is  clear,  and  he  must  continue  to  look 
back  while  in  the  act  of  backing  the 
vehicle. 

The  amount  of  care  which  is  necessary 
to  be  exercised  by  a  driver  of  an  automo- 
bile to  avoid  striking  any  object  in  the  path 
of  the  backing  vehicle  must  be  increased 
if  it  is  dark  and  the  location  is  strange  to 
the  driver. 

Joseph   B.  Nolls,  TA-72    (Aug.  27,  1952) 
FIRE 

Western  Airlines  should  be  billed  for  the 
costs  of  suppressing  fires  caused  by  the 
dropping  of  a  magnesium  flare  by  one  of 
its  planes  on  Aug.  17  and  for  damage  to 
the  Govt,  property.  It  would  also  be  pos- 
sible to  institute  proceedings  based  on  al- 
leged negligence  of  the  pilot  as  an  individ- 
ual. Requests  submission  of  a  full  report, 
including  the  identity  of  airplane,  name  of 
the  pilot,  if  available,  the  names  of  wit- 
nesses, and  what  each  observed  and  the 
nature  and  extent  of  the  damage,  includ- 
ing a  sketch  of  the  burned  area. 
Memorandum  (Aug.  27,  1946) 

The  fact  that  a  claimant  is  employed  by 
the  Govt,  does  not  bar  him  from  receiving 
an  award  under  the  Federal  Tort  Claims 
Act  in  a  proper  case. 

The  authority  of  administrative  officials 
to  settle  claims  under  the  Federal  Tort 
Claims  Act  is  limited  to  situations  where 
the  claims  are  based  upon  negligence  or 
misconduct  on  the  part  of  Govt,  personnel. 
Claims  of  Government  Employees  Arising 
out  of  Fire  at  Shops  of  the  Alaska  Rail- 
road, M-36073  (Mar.  20,  1951) 
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Claim  of  J.  I.  Grove,  Orland,  Calif.,  in 
the  amount  of  $75  for  damage  to  crops  by 
flooding  of  his  farm  as  result  of  overflow 
of  Lateral  No.  30  of  Bur.  of  Reclamation's 
Orland  Project  in  California  allowed,  due 
to  negligent  omission  on  part  of  Govt. 
J.  I.  Grove,  M-33823  (Mar.  7,  1947) 

Where  water  escaping  through  a  sudden 
break  in  an  irrigation  canal  directly  dam- 
ages private  property,  the  owner  cannot 
be  reimbursed  under  the  Federal  Tort 
Claims  Act  in  the  absence  of  a  showing 
that  the  break  was  caused  by  the  negli- 
gence or  unskillfulness  of  Govt,  personnel 
in  the  construction,  maintenance  and  oper- 
ation of  the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damages  re- 
sulting from  water  escaping  through  a  sud- 
den break  in  an  irrigation  canal,  which  was 
constructed  according  to  plans  prepared 
by  Govt,  engineers  based  upon  the  best 
engineering  practices  adaptable  to  the 
physiographic  phenomena  of  the  area 
which  the  canal  traverses,  and  when  rea- 
sonable diligence  and  skill  are  exercised 
by  the  Govt,  personnel  in  the  inspection 
of  the  canal  after  it  is  placed  in  operatioo  ; 
but  the  Govt,  is  liable  in  such  circumstances 
under  the  Interior  Department  Appropria- 
tion Act,  1954,  where  the  proximate  cause 
of  the  damage  is  shown  to  be  the  direct 
result  of  activities  of  the  Govt. 
Claims  of  Northern  Pacific  Railivay  Co., 
etal,  T-560-(Ir.)  (May  10,  1954) 

Where  the  U.S.,  in  conformity  with 
State  laws,  conducts  water  impounded  for 
irrigation  and  flood  control  purposes  into 
and  along  a  natural  stream  at  a  regulated 
constant  flow  without  raising  the  water 
level  of  the  stream  above  ordinary  high 
water-mark,  and  the  regulated  flow  and 
sediment  and  silt  deposits  raise  the  water 
level  so  that  the  water  seeps  through  the 
previous  soil  of  the  embankments  into  the 
lands  of  adjacent  property,  the  owner  can- 
not be  reimbursed  under  the  Federal  Tort 
Claims  Act  in  the  absence  of  a  showing 
that  the  damage  resulted  from  unskillful- 
ness or  from  a  failure  to  exercise  the  de- 
gree of  care  reasonably  to  be  expected  of 
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a    private    operator    under    like    circum- 
stances, in  the  construction,  maintenance, 
and  operation  of  the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damage  re- 
sulting from  the  seepage  of  water  through 
the  previous  banks  of  a  natural  stream 
utilized  in  conformity  with  State  law, 
without  alteration  of  the  existing  stream 
channel  or  in  excess  of  its  established 
maximum  capacity,  in  the  developmental 
stage  of  irrigation  works  constructed  in 
accordance  with  proved  engineering  prac- 
tices believed  best  adapted  to  the  physio- 
graphic phenomena  of  the  area  and  with 
the  exercise  of  diligence  and  skill  reason- 
ably to  be  expected  in  the  circumstances ; 
but  the  Govt,  is  liable  in  such  circumstances 
under  the  Interior  Department  Appro- 
priation Act,  1954,  where  the  proximate 
cause  of  the  damage  is  shown  to  be  the 
direct  result  of  activities  of  the  Govt. 
Claim  of  Mrs.  Bertha  Theobald  (June  30, 
1954) 

The  Govt,  is  not  liable  in  damages  to  pri- 
vate landowners,  under  the  annual  appro- 
priation acts  of  the  Department  of  the 
Interior,  for  injuries  to  their  lands  by  flood- 
ing caused  by  the  negligence  of  an  inde- 
pendent contractor  constructing  an  irriga- 
tion canal  for  the  Bur.  of  Reclamation. 
Claims  of  Clairemott,  Inc.,  et  al.,  T-442 
(Ir.)   (Sept.  28,  1954) 

LICENSEES  AND  INVITEES 

Claim  should  be  denied. 
Solicitor's     Opinion,     M-34605     (Jan.  31, 
1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  the  building 
of  a  detour  and  pontoon  bridge  to  replace 
washed-out  bridge,  and  the  placing  and 
later  renewing  of  barricades  on  each  side 
of  the  depression  indicates  that  the  Indian 
Service  was  exercising  reasonable  care  for 
the  safety  of  visitors  using  an  abandoned 
county  road  on  an  Indian  Reservation. 
Solicitor's  Opinion,  M-34621  (Apr.  4,  1917) 

The  Govt,  is  not  an  insurer  of  the  safety 
of  an  invitee  in  a  national  park,  but  is  only 
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required  to  use  reasonable  care  to  protect 
the  invitee  from  injury. 

The  U.S.  is  not  liable  under  the  Federal 
Tort  Claims  Act  to  an  invitee  for  injury 
which  results  from  the  invitee's  failure  to 
avoid  a  danger  that  was  obvious  and  the 
existence  of  which  the  invitee  should  have 
known. 

Airs.   Susan   B.    Gardiner,    T-71    (Feb.  9, 
1948) 

Persons  who  use  the  public  parks  in  the 
Dist.  of  Columbia  are  "invitees,"  and  they 
are  entitled  to  expect  that  Govt  employees 
who  maintain  the  parks  will  use  due  care 
in  keeping  the  parks  reasonably  safe  for 
public  use. 

Govt,  personnel  cannot  reasonably  be  ex- 
pected to  maintain  the  lawns  of  public 
parks  in  a  perfectly  smooth  condition,  so 
that  pedestrians  may  walk  upon  them  at 
night  without  exercising  caution  in  rela- 
tion to  the  possible  existence  of  minor  de- 
pressions. 

A  pedestrian  who  leaves  a  roadway  to 
stroll  at  night  over  the  lawn  of  a  public 
park  is  under  a  duty  to  walk  with  caution, 
and  the  Govt,  is  not  liable  for  a  personal 
injury  which  the  pedestrian  sustained 
when  she  fell  at  a  place  where  there  was 
a  slight  depression  in  the  surface  of  the 
lawn. 

Mrs.  Eleanor  M.  Manney,  T-321  (Nov.  21, 
1950) 

Persons  who  use  the  national  parks  are 
"invitees"  and  they  are  entitled  to  expect 
that  Govt,  employees  who  maintain  the 
parks  will  use  due  care  in  keeping  the 
parks  reasonably  safe  for  public  use. 

The  personnel  of  the  National  Park 
Service  was  under  a  duty  to  protect  park 
visitors  by  removing  an  obviously  "dead 
and  dangerous"  tree  that  was  adjacent  to 
an  automobile  parking  area,  or  by  posting 
signs  warning  campers  of  the  condition  of 
the  tree. 

A  visitor  who  parked  his  automobile  in 
the  parking  area  is  not  under  a  duty  to  in- 
spect the  condition  of  the  surrounding 
trees  and  to  appraise  such  condition  with 
the  same  degree  of  expertness  as  is  re- 
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quired  of  the  trained  personnel  of  the  Na- 
tional Park  Service. 

Francis  0.  Hendrickson,  TA-39   (Dec.  22, 
1950) 

Persons  who  use  the  national  parks  are 

"invitees,"  and  they  are  entitled  to  expect 

that   Govt,   employees   who  maintain   the 

>    parks  will  use  due  care  in  keeping  the  parks 

reasonably  safe  for  public  use. 

Personnel  of  the  National  Park  Service 

j   was  under  a  duty  to  protect  park  visitors 

|;   by  removing  a  dead  tree  that  was  adjacent 

to   a   camping   area   or  by   posting   signs 

warning  campers  of  the  condition  of  the 

I  tree. 
A  visitor  who  parked  his  trailer  in  the 
■  camping  area  was  not  under  a  duty  to  in- 
spect the  condition  of  the  surrounding 
trees  and  to  appraise  such  condition  with 
the  same  degree  of  expertness  required  of 
the  trained  personnel  of  the  National  Park 
Service. 

Dr.  Don  H.  Householder,  TA-42  (Jan.  23, 
1951) 

Persons  who  use  the  public  parks  in  the 
Dist.  of  Columbia  are  "invitees,"  to  whom 
the  U.S.  is  liable  for  the  failure  to  use  due 
care  in  keeping  the  parks  reasonably  safe 
for  public  use. 

Where  personnel  in  the  National  Park 
Service  knew  that  a  sidewalk  in  a  public 
park  was  defective,  and  where  an  elderly 
woman  caught  her  heel  in  the  defective 
walk  and  fell  into  an  adjoining  pool,  the 
Govt,  is  liable  under  the  Federal  Tort 
Claims  Act  for  the  resulting  injuries,  in- 
cluding the  allowance  of  a  reasonable 
amount  for  pain  and  suffering. 
Mrs.  Lena  Branch,  T-394  (Sept.  27,  1951) 

MOTOR  VEHICLES 

Claim  should  be  denied  under  Federal 
Tort  Claims  Act  since  Govt,  employee, 
while  returning  to  his  place  of  employ- 
ment from  lunch  at  his  home,  was  not 
acting  within  the  scope  of  his  employ- 
ment at  the  time  the  truck  operated  by 
him  collided  with  claimant's  vehicle. 
Alex  Peters,  M-34574  (Sept.  26, 1946) 

Claim  for  Damage  to  Property. 

Negligence  of  Government  employee  in 
permitting  operation  of  Govt,  truck  in  dis- 
269-098—74 8S 
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repair — time  spent  in  reporting  claim  not 
an  element  of  damage  claim  accruing  prior 
to  Jan.  1,  1945,  considered  under  the  act  of 
Dec.  28,  1922— Office  of  Indian  Affairs. 
Memorandum  Opinion  (Nov.  4,  1946) 

Claim  by  insurance  company  as  subrogee 
may  be  recognized  and  paid  under  Federal 
Tort  Claims  Act. 

Solicitor's    Opinion,    M-34513     (Dec.    12, 
1946) 

Claim  should  be  denied  since  damage 
was  not  caused  by  the  negligent  or  wrong- 
ful act  or  omission  of  the  Govt,  employee 
who  was  operating  the  Govt.-owned  vehicle 
at  the  time  of  the  collision  with  claimant's 
vehicle. 

Solicitor's    Opinion,    M-34563     (Dec.    24, 
1946) 

Damage  to  property  negligence  of  Gov- 
ernment employee  in  side-swiping  automo- 
bile— War  Relocation  Authority. 

Claim  should  be  paid  .  .  .  result  of  too 
rapid  driving  under  adverse  weather  con- 
ditions along  city  street. 
Solicitor's    Opinion,    M-34586     (Jan.    14, 
1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act,  since  there  is  in- 
sufficient evidence  in  the  record  to  show 
that  the  collision  on  which  the  claim  is 
based  was  caused  by  a  Govt.-owned  vehicle. 
Solicitor's  Opinion,  M-34472  (Apr.  8,  1947) 

Claim  arising  out  of  automobile  collision 
should  be  denied  under  the  Federal  Tort 
Claims  Act  since  the  damage  was  not 
caused  by  the  negligent  or  wrongful  act  or 
omission  of  the  Govt,  employee  who  was 
operating  the  Government-owned  vehicle, 
but  by  the  negligence  of  the  claimant  in 
failing  to  equip  his  car  with  proper  head- 
lights and  the  negligence  of  claimant's 
wife  in  driving  on  the  wrong  side  of  the 
road. 

Solicitor's    Opinion,    M-34560     (Apr.    11, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act, 
since  damage  was  caused  by  the  negligence 
of  a  Govt,  employee  in  failing  to  stop  truck 
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in  time  to  avoid  striking  rear  end  of  claim- 
ant's automobile. 

Solicitor's    Opinion,    M-34380     (Apr.    25, 
1947) 

The  driver  of  a  Govt,  motor  vehicle  who, 
in  order  to  cash  a  personal  check  at  a 
store,  had  deviated  approximately  two 
miles  from  the  usual  route  to  his  destina- 
tion on  an  official  trip  for  the  Govt,  was 
not  acting  within  the  scope  of  his  employ- 
ment, as  that  phrase  is  used  in  the  Federal 
Tort  Claims  Act,  when  he  returned  to  the 
Govt,  vehicle  after  cashing  the  check  and 
backed  the  vehicle  preparatory  to  leaving 
the  vicinity  of  the  store. 
Leroy  T.  Moore  and  Gray  Top  Cab  Co., 
Inc.,  T-310  (Jan.  16,  1951) 

Under  the  law  of  Pennsylvania,  the 
owner  of  premises  owes  a  licensee  the  same 
duty  of  protection  from  active  negligence 
as  the  owner  owes  to  a  business  invitee. 

Where  a  Govt,  employee  in  Pennsylvania 
has  parked  his  automobile  in  a  Govt,  park- 
ing lot  under  a  permit  to  do  so,  other  Govt, 
personnel  engaged  in  the  performance  of 
official  functions  owes  him  a  duty  not  to 
damage  his  parked  automobile  through 
conduct  amounting  to  active  negligence. 

The  fellow  servant  rule  is  inapplicable 
to  the  case  of  a  Govt,  employee  whose  auto- 
mobile is  damaged  through  the  negligence 
of  other  Govt,  employees  while  it  is  parked 
on  a  Govt.-owned  parking  lot  provided  for 
that  purpose. 

Joseph  Malli  and  Motors  Insurance  Corp., 
Subrogee,  T-325  (Mar.  15,  1951) 

An  Indian  band  is  a  legal  entity  and,  as 
such,  it  may  own  all  kinds  of  personal 
property,  including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result 
of  its  negligent  operation  by  a  Govt,  em- 
ployee who  was  using  it,  with  the  consent 
of  the  band,  in  connection  with  his  official 
duties. 

Under  the  law  of  California,  the  bailee 
of  an  automobile  is  under  a  duty  to  use 
due  care  for  its  protection,  and  where  the 
bailment  is  for  the  sole  benefit  of  the  bail- 


T0RT3 — Continued 

MOTOR  VEHICLES— Continued 
ee,  the  bailee  is  required  to  exercise  "great 
care  and  extraordinary  diligence"  in  his 
use  of  the  automobile. 
Tort  Claim  by  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951) 

When  the  driver  of  a  private  motor 
vehicle,  traveling  in  broad  daylight,  struck 
a  visible  gate  rest,  protruding  in  the  mid- 
dle of  a  public  highway  at  the  entrance 
to  a  national  park,  and  as  a  result  dam- 
aged his  motor  vehicle,  the  driver's  con- 
duct contributed  to  the  damage  to  his 
property,  and,  therefore,  an  award  under 
the  Federal  Tort  Claims  Act  covering  such 
damage  would  not  be  proper. 
Dr.  Merle  S.  Scherr,  T^408  (Feb.  8,  1952) 

The  skidding  of  an  automobile  on  an  icy 
road  does  not,  as  a  matter  of  law,  establish 
that  the  driver  of  the  vehicle  was  negligent 
in  its  operation. 

However,  where  snow  banks  on  a  curve 
along  the  road  prevent  a  Govt,  driver  from 
seeing  another  vehicle  which  had  pulled  to 
the  side  of  the  road  in  order  to  avoid  col- 
lision, and  where  the  Govt,  driver  fails  to 
reduce  his  speed,  but  instead  applies  his 
brakes  and  skids  into  the  other  vehicle 
and  damages  it,  the  Govt,  driver  is  guilty 
of  negligence  and  an  award  under  the 
Federal  Tort  Claims  Act  to  the  owner  of 
the  damaged  vehicle  would  be  proper. 
William  L.  Beardsley  and  Motors  Insur- 
ance Corp.,  T-427  (Feb.  21,  1952) 

Where  members  of  a  crew  pruning  trees 
on  Govt,  property  signaled  to  an  oncoming 
motorist  that  he  might  proceed  with  safety, 
and,  after  obeying  the  signal  and  driving 
under  the  trees,  and  top  of  the  private  ve- 
hicle was  damaged  by  a  falling  limb,  the 
U.S.  is  liable  for  the  damage  under  the  doc- 
trine of  res  ipsa  loquitur. 
Amos  I.  Manstof,  T-435  (Feb.  21,  1952) 

The  subrogee  of  an  employee  of  the  Govt, 
who  has  parked  his  automobile  on  Govt 
property  provided  for  that  purpose  is  not 
precluded  by  the  fellow-servant  rule  from 
receiving  an  award  under  the  Federal  Tort 
Claims  Act  where  the  automobile  is  struck 
and  damaged  by  a  truck  negligently  oper- 
ated by  another  employee  of  the  Govt.,  and 
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where  the  subrogee  has  paid  the  owner  of 
the  automobile  for  the  damage. 
Service  Fire  Insurance  Co.  of  N.Y.,  T-414 
(Mar.  10,  1952) 

Under  the  law  of  Illinois  the  operator  of 
a  motor  vehicle  on  a  through  street  does 
not  have  an  absolute  or  inflexible  right-of- 
way,  but  must  exercise  due  care  upon  ap- 
proaching an  intersection  which  has  al- 
ready been  entered  by  a  motor  vehicle 
coming  from  a  subordinate  intersecting 
street. 

Under  the  law  of  Illinois  the  operator  of 
a  motor  vehicle  approaching  a  through 
street  on  a  subordinate,  stop  street  must 
obey  the  stop  sign  and  exercise  reasonable 
care,  but  he  is  not  recpiired  to  wait  until  all 
vehicles  have  passed  before  he  enters  the 
intersection. 

William  E.  Ashmorc,  T-450  (May  2,  1952) 
PERSONAL  INJURY  OR  DEATH 

Claim  for  damage  to  property  and  per- 
sonal injury. 

Mrs.   Marion  Lybeck,   Clarence  R.   Olsen, 
M-33888  (Jan.  24,1945) 

Legislative  relief  for  Indian  injured  in 
collision     of     Government-owned     vehicle 
with  private  car. 
Solicitor's  Opinion,  M-34238  (Nov.  8,  1945) 

Claim  for  Damage  to  Property. 
Solicitor's  Opinion,  M-34358  (Feb.  5, 1946) 

A  claim  for  personal  injury  submitted 
more  than  three  years  after  the  accident 
cannot  be  considered  under  the  act  of  Dec. 
28,  1922. 
J.  M.  Shcllnut  (Aug.  8, 194G) 

The  Federal  Tort  Claims  Act  was  ap- 
proved Aug.  2.  It  covers  death  or  injury  to 
persons  and  damage  to  property.  It  places 
the  U.S.  in  virtually  the  same  legal  posi- 
tion as  private  employer  whose  employee 
has  caused  damage  to  a  third  party. 
Field  Investigations  of  Accidents  (Oct. 
25,  1946) 

Claim  allowed  under  the  Federal  Tort 
Claims  Act  (28  U.S.C.  921,  ct  scq.),  since 
damage  to  property  and  personal  injury 
caused  by  negligence  of  Govt,  employee 
driving  truck  from  side  road  onto  highway 
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without  yielding  right-of-way,  Govt,  driver 
is  within  scope  of  his  employment,  although 
he  had  deviated  from  his  regular  route  of 
travel  contrary  to  his  instructions.  In  the 
absence  of  carelessness  on  the  part  of  the 
driver  of  the  private  vehicle,  the  fact  that 
he  was  only  14  years  old  and  had  no  driv- 
er's license  does  not  preclude  claimants 
from  recovering. 

Memorandum,  T-l  (June  3,  1947) 

The  parent  of  an  infant  child  who  has 
been  injured  through  the  negligence  of 
Govt,  personnel  may  properly  file  a  claim 
under  the  Federal  Tort  Claims  Act. 

Where  personnel  of  the  National  Park 
Service  used  an  automobile  tire  filled  with 
concrete  to  anchor  a  float  in  shallow  water 
within  a  portion  of  a  lake  used  by  children 
for  swimming,  and  took  no  precaution  to 
protect  children  diving  from  the  float 
against  the  likelihood  of  striking  and  being 
injured  by  the  concrete  filled  tire,  the  Govt., 
under  the  law  of  Nevada,  is  liable  for  the 
injury  suffered  by  a  10-year-old  child  who 
dived  into  the  lake  and  struck  his  head  on 
the  tire. 
Floyd  E.  Ostrander,  T-323  (May  25,  1951  I 

Compliance  by  an  employee  of  the  Dept. 
with  Departmental  instructions  which  re- 
quire that  detailed  reports  be  prepared  con- 
cerning incidents  resulting  in  death,  per- 
sonal injury,  or  property  damage  would 
!>;>  an  action  taken  "in  the  proper  discharge 
of  his  official  duties,"  and,  therefore,  would 
be  outside  the  scope  of  the  prohibition  con- 
tained in  18  U.S.C.  283. 

An  employee  of  the  Department  should 
qoI  state,  in  his  report  of  an  incident  re- 
sulting in  death,  personal  injury,  or  prop- 
erty damage,  his  conclusion  as  to  whether 
he  was  at  fault  or  responsible  for  the  ii;<  i 
dent,  because  the  power  to  make  such 
determination  is  vested  solely  in  the  Secre- 
tary (or  his  representative)  in  the  case. 
Accident  Reports  and  Other  Government 
Records  as  Evidence  in  Federal  Tort 
Claim*  Litigation,  M-36086  (Aug.  3,  1963  | 

Persons  who  use  the  public  parks  in  the 
Dist.  of  Columbia  are  "invitees,"  to  whom 
the  U.S.  is  liable  for  the  failure  to  use  due 
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care  in  keeping  the  parks  reasonably  safe 
for  public  use. 

Where  personnel  in  the  National  Park 
Service  knew  that  a  sidewalk  in  a  public 
park  was  defective,  and  where  an  elderly 
woman  caught  her  heel  in  the  defective 
walk  and  fell  into  an  adjoining  pool,  the 
Govt,  is  liable  under  the  Federal  Tort 
Claims  Act  for  the  resulting  injuries,  in- 
cluding the  allowance  of  a  reasonable 
amount  for  pain  and  suffering. 
Mrs.  Lena  Branch,  T-394  (Sept.  27,  1951) 

The  owner  of  real  property  is  not  re- 
sponsible for  a  personal  injury  which  is 
caused  to  another  person  on  that  property 
by  a  wild  animal  which  is  indigenous 
to  locality  and  which  has  not  been  reduced 
to  the  landowner's  possession  and  control. 
Mrs.  Vincenza  M.  Zazola,  T-456  (May  13, 
1952) 

PROPERTY  DAMAGE 

Claims  filed  by  owners  or  lessees  of  min- 
eral properties,  or  other  parties  in  interest, 
against  the  Government  under  the  act  of 
December  28,  1922  (42  Stat.  1066,  31  U.S.C. 
sees.  215,  216,  217),  for  damages  resulting 
from  mineral  operations  conducted  by  the 
Bureau  of  Mines. 

Letter  to  Alvin  M.   Landis,   by   Solicitor 
Gardner  (Aug.  23, 1943) 

Appellant  has  appealed  from  a  decision 
by  the  Commissioner  of  General  Land  Of- 
fice, which,  on  September  11, 1943,  required 
him  to  pay  $1,164  for  tortious  use  and 
occupancy  of  certain  public  lands  by  him- 
self and  his  partner,  James  D.  Wirt,  now 
deceased.  The  Commissioner's  decision  is 
affirmed  as  modified,  and  is  remanded  for 
action  in  accordance  with  the  suggestions 
made  in  the  decision.  Affirmed  as  Modified 
and  Remanded — by  Greeley. 
Max  B.  Noah,  Phoenix  079923,  079924,  A- 
23749  (July  7,  1944) 

Claims  for  Damage  to  Property. 
Mrs.   Mattie   Tolin,  Harunosuki  Nomura, 
M-33874  (Jan.  11, 1945) 
J.  I.  Grove,  M-33823  (Jan.  12,  1945) 
J.  R.  Coryell,  Lela  Mae  Gentry,  M-33707 
(Jan.  16,  1945) 
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Fred  A.  Kame,  Paul  T.  Ragle,  M-33605-A 
(Jan.  17,  1945) 
Dr-  H.  J.  Green,  Frank  Dodd,  M-33826 
(Jan.  19,  1945) 

D.  E.  Pramberg,  M-33820  (Jan.  20, 1945) 
Claim  for  damage  to  property  and  per- 
sonal injury. 

Mrs.  Marion  Lybeck — Clarence  R.  Olsen, 

M-33888  (Jan.  24, 1945) 

C.  B.  Dyde—John  P.   Weathers  M-33916 

(Jan.  24, 1945) 

Elzie  C.  Brown,  M-33875  (Jan.  30,  1945) 

Claim  for  Damage  to  Property. 
Percy  G.  Huehne,  M-33899  (Jan.  31,  1945) 
The  Texas  Company,  M-33931    (Jan.  31, 
1945) 

E.  W.  Hoyt,  M-33805  (Feb.  3,  1945) 
Perry  Gould,  M-33924  (Feb.  3,  1945) 
John  McLean,  M-33844  (Feb.  14,  1945) 

Grazing  Service.  Claim  should  be  al- 
lowed under  the  act  of  Dec.  28,  1922,  dam- 
age having  been  caused  by  the  negligence 
of  a  Government  employee. 

Solicitor's  Opinion,  M-33934  (Feb.  28 
1945) 

Claim  should  be  allowed  in  part  under 
the  act  of  Dec.  28,  1922,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee. 

Solicitor's  Opinion,  M-33947  (Feb.  28, 
1945) 

33  Claims  for  Damage  to  Property. 
Solicitors    Opinion,    M-33753     (Mar.    31, 
1945) 

Claims  for  Damage  to  Property. 
The  Pacific  Telephone  and  Telegraph  Com- 
pany, M-34005  (Mar.  31, 1945) 

Claim  for  damage  to  property. 
Capt.  Robert  McFarlane,   USN,  M-340 
(Apr.  3,  1945) 

St.  Louis — San  Francisco  R.R.  Co.,  M-34012 
(Apr.  6,  1945) 

Mrs.  G.  H.  Reynolds,  M-33906  (Apr.  9, 
1945) 

James  L.  McKinzie,  M-34023  (Apr.  9, 1945) 
Solicitor's  Opinion,  M-34008  (Apr.  9, 1945) 
The  Morenci  Water  and  Electric  Co.,  M- 
33952  (Apr.  10,  1945) 


•:- 
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Mr.  Emil  E.  Otto,  M-34009  (Apr.  10,  1945) 
William   E.   Hooker,    M-33889    (Apr.    13, 
1945) 

M.  D.  Peterson,  M-34045  (Apr.  21,  1945) 
Seattle  Transit  System,  M-34037  (May  25, 
1945) 

Joe  T.  Bruce,  M-34059  (May  25,  1945) 
Chester  H.  Hamaker,  M-33753-A  (May  28, 
1945) 
R.  L.  Nor  thing  ton,  M-34070  (May  28, 1945) 

F.  E.  Stannard,  M-34072   (May  30,  1945) 
Solicitor's  Opinion  (Farmers  Supply  Com- 
pany), M-33825  (June  20,  1945) 
Solicitor's    Opinion,    M-34094     (June    20, 
1945) 

Lt.  Col.  Asa  W.  Chandler,  M-34114  (June 

21,  1945) 

Jack  Wells,  M-34110  (June  25,  1945) 

George  M.  Thompson,  M-34087   (June  26, 

1945) 

Oscar  L.  Taylor,  M-34090  (June  26,  1945) 

George  Wahlocrg,  M-31507  (June  29,  1945) 

Solicitor's    Opinion,    M-34071     (June    30, 

1945) 

S.  C.  Halmedal,  M-34073  (June  30,  1945) 

G.  E.  Jennings,  M-33851  (July  10,  1945) 
Harold  C.  Haas,  M-34136  (July  13,  1945) 
Solicitor's    Opinion,    M-34067     (Aug.    20, 

;1945) 

Solicitor's    Opinion,    M-34128     (Aug.    20, 

1945) 

Solicitor's     Opinion,    M-34077     (Aug.    21, 
11945) 

Paul  E.  Hoffman,  Claude  H.  Harrison,  M-* 

34071-A   (Aug.  25,  1945) 


Solicitor's 

1945) 

Solicitor's 

1945) 

Solicitor's 

1945) 

Solicitor's 

1945) 

Solicitor's 

1945) 

Solicitor's 

.945) 


Opinion,  M-34130 

Opinion,  M-34132 

Opinion,  M-34153 

Opinion,  M-33849 


(Aug.  27, 
(Aug.  30, 
(Sept.  4, 
(Sept.    4, 


Opinion,    M-34137     (Sept. 


Opinion,    M-34205     (Sept.    14, 
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Solicitor's    Opinion,    M-34157     (Sept     17 
1945) 

Solicitor's  Opinion,  M-33868  (Oct  10 
1945) 

Solicitor's  Opinion,  M-34141  (Oct  19 
1945) 

Solicitor's  Opinion,  M-34050  (Nov  8 
1945) 

Solicitor's  Opinion,  M-34097  (Dec  7 
1945) 

Solicitor's  Opinion,  M-34049  (Dec  10 
1945) 

Solicitor's  Opinion,  M-34245  (Dec  18 
1945) 

Solicitor's  Opinion,  M-33560-A  (Jan  3 
1946) 

Solicitor's  Opinion,  M-34279  (Jan.  3,  1946) 
Solicitor's  Opinion,  M-34290  (Jan.  3,  1946) 
Solicitor's  Opinion,  M-34242  (Jan.  4  1946) 
Solicitor's  Opinion,  M-34294  (Jan.  8,  1946) 
Solicitor's  Opinion,  M-34268  (Feb.  1, 1946) 
Solicitor's  Opinion,  M-34365  (Feb.  4,  1946) 
Solicitor's  Opinion,  M-34250  (Feb.  4,  1946) 
Solicitor's  Opinion,  M-34332  (Feb.  4,  1946) 
Solicitor's  Opinion,  M-34358  (Feb.  5,  1946) 
Solicitor's  Opinion,  M-34209  (Feb.  6,  1946) 
Solicitor's  Opinion,  M-34099  (Feb.  6,  1946) 
Solicitor's  Opinion,  M-34385  (Feb. 20, 1946) 
Solicitor's  Opinion,  M-34305  (Feb.  21, 
1946) 

Solicitor's  Opinion,  M-343S6  (Feb.  27, 
1946) 

Solicitor's  Opinion,  M-34293  (Feb.  2S, 
1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922. 

Solicitor's  Opinion,  M-34410  (Ma v.  25, 
1946) 

Claim  should  be  allowed,  damage  having 
been  caused  by  the  negligence  of  a  Govern- 
ment employee. 
George  Walker,  M-34389  (Apr.  4,  1946) 

Claim  should  be  allowed,  damage  having 
been  caused  by  the  negligence  of  a  Govern- 
ment employee. 
Andrew  Johnson,  M-34427  (Apr.  10,  1! 
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Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee  with- 
in the  scope  of  his  employment. 
D.  Ross  Hale,  F.  d  W.  L.,  M-34448  (Apr. 
25,  1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  since  it  exceeds  the  amount 
of  $1,000  and  has  not  been  presented  with- 
in one  year  after  it  accrued. 
Axel  Daniels,  M-34374  (May  14,  1946) 

Claims  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  a  Government  employee. 
Marion    D.    Hoslcins,    Gibralter    Fire    & 
Marine  Ins.  Co.,  M-34263  (June  14,  1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  in  the  absence  of  negligence 
by  a  Govt,  employee. 

Ralph  M.  Christiansen,  M-34368  (June  18, 
1946) 

Claims  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  Govt,  employees  acting 
within  the  scope  of  their  employment. 

Stretching  a  cable  from  one  side  of  a 
highway  to  the  other  without  taking  suf- 
ficient precautionary  measures  constitutes 
negligence. 

Rio    Grande   Motor   Way,   Inc.,   M-34492 
(June  25,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  an  officer  or  employee 
of  the  Govt,  acting  within  the  scope  of  his 
employment. 

Carrying  out  blasting  operations  without 
taking   sufficient  precautionary  measures 
constitutes  negligence. 
Claude    E.    Waggoner    and   Margaret    G. 
Waggoner,  M-34486  (June  27,  1946) 

Claim  should  be  allowed  in  part  under 
the  act  of  Dec.  28,  1922,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee  within  the  scope  of  his  employ- 
ment. 

Damage  of  property  includes  loss  of 
profits,  if  specific   and  positive  proof  of 
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such  loss  is  submitted  but  does  not  include 
reimbursement  for  "loss  of  time." 
Albert  T.  Schupp,  M-34420  (June  28,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee within  the  scope  of  his  employment. 
Portland  Traction  Co.  M-34442  (June  28, 
1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  since  claimant  was  guilty 
of  contributory  negligence. 
Alice    J.    Dulohery,    M-34447     (June    28, 
1946) 

Claim  should  be  allowed  under  the  act 
of    Dec.    28,    1922,    damage   having   been 
caused  by  the  negligence  of  an  employee  of    - 
the  Govt,  acting  within  the  scope  of  his 
employment. 
Paul  Billings,  M-34504  (June  28,  1946) 

Claim  should  be  allowed  under  the  act  of     * 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee  act- 
ing within  the  scope  of  his  employment. 
Mrs.  Ruth  P.  Austin,  M-34508    (June  28 
1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28, 1922  (42  Stat.  1066,  31  U.S.C.  215), 
damage  having  been  caused  by  the  negli- 
gence of  a  Govt,  employee. 
Harold  B.  Love,  M-34458  (July  11,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee. 
Lucian  A.  Gray,  M-34380  (July  13,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  Govt,  employees. 
Atchison,  Topeka,  and  Santa  Fe  Railway 
Company,  M-34485  (July  13, 1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee  act- 
ing within  the  scope  of  his  employment. 
Amy  Hashimoto,  M-34522  (July  13,  1946) 

Claim  should  be  allowed  under  act  oi 
Dec.  28,  1922,  damage  having  been  caused 
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by  a  Govt  employee  acting  within  the  scope 
of  his  employment. 

Southern    Calif.    Telephone    Co.,   M-34441 
(July  13,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922  (42  Stat  1066,  31  U.S.C. 
215),  damage  having  been  caused  by  a 
Govt,  employee  acting  within  the  scope  of 
his  employment. 
Sadie  Byers,  M-34503    (July  15,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  the  negligence  of  a  Govt,  employee  act- 
ing within  the  scope  of  his  employment. 
Quentin  Allen,  M-34523  (July  15,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28,  1922,  since  claimant  was  guilty  of  con- 
tributory negligence. 
G.  M.  Brady,  M-34499  (July  19,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28, 1922,  in  absence  of  negligence  of  a  Govt, 
employee. 

Claim  should  be  paid  under  act  of  Feb. 
20,  1929  (45  Stat.  1252,  25  U.S.C.  388). 
Dora  H.  Just,  Walter  Tschikof,  M-33991 
(July  22,  1946) 

Claim  should  be  allowed  under  the  act  of 
Dec.  28, 1922  (42  Stat.  1066,  31  U.S.C.  215), 
damage  having  been  within  the  scope  of 
employment. 
E.  F.  Ghormley,  M-34496  (July  23,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  a  Govt,  employee  within 
the  scope  of  his  employment. 
T.  W.  Pederson,  M-34421  (July  26,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28, 1922  (42  Stat.  1066,  31  U.S.C.  215), 
damage  having  been  caused  by  negligence 
of  a  Govt,  employee  acting  within  the  scope 
of  his  employment. 
Louis  A.  Hefler,  M-34443  (July  26,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28,  1922,  and  under  act  of  Feb.  20,  1929, 
since  damage  has  not  been  caused  by  an  act 
of  a  Govt,  officer  or  employee  nor  by  reason 
of  the  operation  of  the  U.S.  in  the  construc- 
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tion  of  irrigation  works  of  Indian  Irriga- 
tion Projects. 

Royal  C.  Brown,  M-31176  (July  29,  1946) 
Claim  should  be  denied  under  act  of  Dec 
28,  1922  (42  Stat.  1066,  31  U.S.C.  215), 
since  the  driver  of  the  damaged  vehicle, 
claimant's  wife  was  guilty  of  contributory 
negligence  which  must  be  imputed  to  him. 
George  F.  Kelly,  M-34483  (July  30,  1946) 
Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  an  officer  or  employee  of 
the  Govt,  acting  within  the  scope  of  his 
employment. 

Poston   Warehouse  Fire,  M-34436    (Aug 
5,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28,  1922    (42  Stat.  1066,  31  U.S.C.  215), 
since  the  damage  was  not  caused  by  the 
negligence  of  a  Govt,  employee. 
Richard  H.  Clark,  M-34394  (Aug.  7,  1946) 

Claim  should  be  allowed  in  part  under 
Interior  Department  Appropriation  Act, 
1947,  since  damage  to  land  by  fire  was 
caused  by  reason  of  the  operations  of  the 
U.S.  in  the  maintenance  of  irrigation 
works. 

J.  E.  Miller,  M-34657  (Aug.  27,  1946) 

The  Federal  Tort  Claims  Act  was  ap- 
proved Aug.  2.  It  covers  death  or  injury 
to  persons  and  damage  to  property.  It 
places  the  U.S.  in  virtually  the  same  legal 
position  as  private  employer  whose  em- 
ployee has  caused  damage  to  a  third  party. 
Field  Investigations  of  Accidents  (Oct.  25, 
1946) 

Claim  should  be  paid. 
Solicitor's    Opinion,    M-34523     (Oct.    29, 
1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  damage  was  caused 
by  negligence  of  Government  employee  in 
driving  on  wrong  side  of  highway  while 
blinded  by  sun. 

Solicitor's    Opinion,     M-34503     (Oct.    29, 
1946) 
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Claim  for  Damage  to  Property. 

Negligence  of  Government  employee  in 
permitting  operation  of  Govt,  truck  in  dis- 
repair— time  spent  in  reporting  claim  not 
an  element  of  damage  claim  accruing  prior 
to  Jan.  1,  1945,  considered  under  the  act 
of  Dec.  28,  1922— Office  of  Indian  Affairs. 
Memorandum  Opinion  (Nov.  4,  1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress),  for  damage  caused  by  fail- 
ure of  control  valve  of  Govt,  water  cooler 
to  function  properly,  when  ordinary  care 
did  not  require  the  Govt,  or  its  employees 
to  inspect  the  mechanism. 
Eighth  &  Figueroa  Co.,  M-34549  (Nov.  21, 
1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress),  since  the  damage  was  not 
caused  by  the  negligent  or  wrongful  act  or 
omission  of  the  Govt,  employee  who  was 
operating  the  Government-owned  vehicle 
at  the  time  of  the  collision  with  the  claim- 
ant's automobile. 
W.  W.  Wehner,  M-34543   (Nov.  25,  1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress),  for  damage  caused  by  negli- 
gence of  Govt,  employee  while  operating 
Govt,  vehicle. 
Irma  Wiedemann,  M-34548  (Nov.  25, 1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress),  since  damage  to  aerial  commu- 
nication line  was  caused  by  the  negligence 
of  a  Govt,  driver  in  failing  to  ascertain 
that  the  bed  of  a  dump  truck  was  elevated. 
The  Pacific  Telephone  and  Telegraph  Com- 
pany, M-34526  (Dec.  3,  1946) 

Claim  should  be  denied  under  act  of  Dec. 
28,  1922,  since  owner  of  damaged  vehicle 
was  guilty  of  contributory  negligence  in 
failing  to  yield  right-of-way. 
Solicitor's  Opinion,  M-34479  (Dec.  18, 
1946) 

Claim  should  be  denied  since  damage 
was  not  caused  by  the  negligent  or  wrong- 


TOUTS — Continued 

PROPERTY  DAMAGE— Continued 
ful  act  or  omission  of  the  Govt,  employee 
who  was  operating  the  Govt.-owned  vehicle 
at  the  time  of  the  collision  with  claimant's 
vehicle. 

Solicitor's    Opinion,    M-34563     (Dec.    24, 
1946) 

Claim  has  been  reconsidered  and  allowed 
under   Federal   Tort   Claims   Act.    Funds 
available  for  payment  of  tort  claims. 
Solicitor's    Opinion,    M-34496     (Dec.    26, 
1946) 

A  claim  for  damage  to  privately  owned 
property  caused  by  negligence  of  an  em- 
ployee of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
out  of  funds  available  for  Indian  irriga- 
tion projects. 
Solicitor's  Opinion,  M-34583  (Jan.  8, 1947) 

Claim  of  subrogee  may  be  supported  by 
carbon  copy  of  draft  of  payment  for  loss. 
Solicitor's  Opinion,  M-34533  (Jan.  S.  1947) 

Administrative  Decision. 

Damage  to  property  negligence  of  Gov- 
ernment employee  driving  improperly 
loaded  trailer. 

Claim  should  be  paid  proximate  cause  of 
damage  shown  to  be  negligence  of  Govern- 
ment driver  in  operating  trailer  in  viola- 
tion of  statute. 

Solicitor's    Opinion,    M-34569     (Jan.    14, 
1947) 

Claim  has  been  reconsidered  and  al- 
lowed, damage  caused  by  negligence  of  em- 
ployee acting  within  scope  of  employment. 
Funds  available  for  payment  of  tort  claims. 
Solicitor's  Opinion,  M-34443  (Jan.  16, 
1947) 

Claim  should  be  paid. 
Solicitor's    Opinion,    M-34616     (Jan.    29, 
1947) 

Claim  should  be  allowed. 
Solicitor's    Opinion,    M-34541     (Jan.    31, 
1947) 

Claim  should  be  paid. 
Solicitor's  Opinion,     M-34587     (Jan.     31, 
1947) 
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Claim  should  be  denied. 
Solicitor's   Opinion,  M-34605      (Jan.     31, 
1947) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  Govt,  employee 
driving  after  nightfall  on  wet  highway 
with  soft  shoulders  was  negligent  in  fail- 
ing to  stop  the  vehicle  as  quickly  as  pos- 
sible when  his  vision  was  obscured  by 
muddy  water  splashed  on  the  windshield. 
Solicitor's  Opinion,  M-34573  (Feb.  10, 
1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  claimant's  dam- 
age resulted  from  the  negligence  of  his 
wife  in  failing  to  drive  to  the  right  of  the 
center  of  the  road. 

In  absence  of  evidence  to  the  contrary, 
driver  of  car  is  presumed  to  be  agent  of 
owner. 

Solicitor's    Opinion,    M-34532     (Feb.    10, 
1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  it  has  not  been 
established  that  the  injury  and  damage 
complained  of  were  caused  by  the  negli- 
gent or  wrongful  act  or  omission  of  a  Govt, 
employee. 

Solicitor's    Opinion,    M-34585     (Feb.    17, 
1947) 

Claim  should  be  denied  under  Federal 
Tort  Claims  Act,  since  Department  was 
under  no  duty  to  keep  in  condition  suitable 
for  travel  by  passenger  cars  a  trail  of  un- 
known origin  which  was  not  constructed, 
and  is  not  maintained,  by  Govt,  for  public 
use. 
George  Morden,  M-34642   (Feb.  19,  1947) 

Claim  has  been  reconsidered  and  allowed 
under  Federal  Tort  Claims  Act,  damage 
having  been  caused  by  negligence  of  Govt, 
employee  while  attempting  to  pass  to  left 
of  truck  when  lane  for  oncoming  traffic 
was  not  clear  of  other  vehicles  to  permit 
passing  in  safety. 
Paul  Billings,  M-34504  (Feb.  21,  1947) 

Claim  should  be  paid  under  Federal 
Tort  Claims  Act  since  the  damage  was 
caused  by  the  negligence  of  the  Govt,  oper- 
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ator  in  failing  to  observe  parked  motor- 
cycle in  pathway  of  his  machine. 
William  C.  Nolan,  M-34638  (Feb.  21,  1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  damage  was  caused  by 
negligence  of  Govt,  driver  in  turning  to 
left  from  right  lane  of  four-lane  highway 
into  inside  lane  occupied  by  claimant's 
car  proceeding  in  same  direction,  without 
notice  to  claimant  of  intention  to  change 
course. 
Irvin  Foggy,  M-34641  (Feb.  21,  1947) 

Claim  for  damage  not  to  exceed  $1,000, 
arising  from  operation  of  Indian  Irriga- 
tion Works,  caused  by  negligence  of  Govt, 
employee  while  acting  within  scope  of  his 
employment  may  be  considered  under  Fed- 
eral Tort  Claims  Act. 

Claim  should  be  allowed  for  fair  mar- 
ket value  of  crop  loss  resulting  from  fail- 
ure of  Govt,  employee  to  exercise  proper 
care  in  conducting  burning  operations. 
Payment  for  crop  failure  or  loss  due  to 
other  causes  not  allowable  under  act. 

R.  L.  Maddox,  M-34583  (Mar.  12,  1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  since  the  building  of 
a  detour  and  pontoon  bridge  to  replace 
washed-out  bridge,  and  the  placing  and 
later  renewing  of  barricades  on  each  side 
of  the  depression  indicates  that  the  Indian 
Service  was  exercising  reasonable  care  for 
the  safety  of  visitors  using  an  abandoned 
county  road  on  an  Indian  Reservation. 
Solicitor's  Opinion,  M-34621(Apr.  4,  1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  because  the  claim- 
ant, who  had  for  1,  300  feet  an  unobstruct- 
ed view  of  Govt,  surveyors  transit  in  mid- 
dle of  street  and  of  Govt,  vehicle  nearby 
off  the  pavement,  was  negligent  in  failing 
to  bring  his  truck  under  such  control  that 
he  could  avoid  striking  the  Government's 
transit  and  vehicle. 
Solicitor's  Opinion,  M-34622  (Apr.  4.  1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act.  dam- 
age having  been  caused  by  the  negligence 
of  Govt,  employees  in  pushing  a  railroad 
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car  without  taking  proper  precaution  to 
stop  it. 
Solicitor's  Opinion,  M-34485  (Apr.  8, 1947) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act,  since  there  is  insuffi- 
cient evidence  in  the  record  to  show  that 
the  collision  on  which  the  claim  is  based 
was  caused  by  a  Govt.-owned  vehicle. 
Solicitor's  Opinion,  M-34472  (Apr.  8,  1947) 

Claim  arising  out  of  automobile  collision 
should  be  denied  under  the  Federal  Tort 
Claims  Act  since  the  damage  was  not 
caused  by  the  negligent  or  wrongful  act 
or  omission  of  the  Govt,  employee  who  was 
operating  the  Government-owned  vehicle, 
but  by  the  negligence  of  the  claimant  in 
failing  to  equip  his  car  with  proper  head- 
lights and  the  negligence  of  claimant's  wife 
in  driving  on  the  wrong  side  of  the  road. 
Solicitor's  Opinion,  M-34560  (Apr.  11, 
1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act  since 
the  damage  was  caused  by  the  negligence 
of  a  Govt,  employee  in  operating  a  bull- 
dozer. 

Solicitor's    Opinion,    M-34441     (Apr.    14, 
1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act,  the 
damage  having  been  caused  by  the  negli- 
gence of  a  Govt,  employee  in  colliding  with 
a  street  car  while  driving  a  truck  on  a 
narrow  bridge. 

Funds  available  for  the  payment  of 
claims  under  sec.  12(a)  of  the  Bonneville 
Project  Act,  as  amended,  may  be  utilized 
for  payment  of  claims  under  the  Federal 
Tort  Claims  Act. 

Solicitor's    Opinion,    M-34442     (Apr.    15, 
1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims  Act, 
since  damage  was  caused  by  the  negligence 
of  a  Govt,  employee  in  failing  to  stop  truck 
in  time  to  avoid  striking  rear  end  of 
claimant's  automobile. 
Solicitor's  Opinion,  M-34380  (Apr.  25, 
1947) 
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Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims 
Act,  since  damage  was  caused  by  the  negli- 
gence of  employees  of  the  Govt,  in  con- 
ducting blasting  operations  without  taking 
sufficient  precautionary  measures  to  avoid 
damage  to  private  property. 
Claud  E.  and  Margaret  O.  Waggoner, 
M-34486  (May  6,  1947) 

Claim  has  been  reconsidered  and  should 
be  paid  under  the  Federal  Tort  Claims 
Act,  since  damage  was  caused  by  the  negli- 
gence of  Govt,  employees  stretching  a  cable 
across  a  highway  without  taking  sufficient 
precautionary  measures  to  avoid  damage 
to  motorists. 

Rio    Grande   Motor   Way,   Inc.,   M-34492 
(May  6,  1947) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  for  damage  caused  by 
the  negligence  of  a  Govt,  employee  in  driv- 
ing a  truck  at  an  excessive  speed  on  a 
slippery  highway. 

Civilian   Public   Service   assignee   is  a 
Govt,  employee  within  the  meaning  of  the 
Federal  Tort  Claims  Act. 
W.  B.  Maples,  M-34713  (May  6,  1947) 

Claim  for  damage  to  privately  owned 
property  caused  by  the  negligence  of  an 
employee  of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
authorizing  the  payment  of  claims  arising 
out  of  the  operation  or  maintenance  of 
Indian  irrigation  projects. 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  because  the  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  failing  to  extinguish  a  fire  in  an 
irrigation  ditch. 

Solicitor's    Opinion,    M-34723     (May    13, 
1947) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (28  U.S.C.  921,  et  seq.), 
loss  of  property  having  been  caused  by  the 
negligence  of  a  Govt,  employee  acting 
within  the  scope  of  his  employment.  The 
receipt  of  an  evacuee's  property  for  storage 
in  a  Govt,  warehouse  and  the  failure  to 
return  the  property  on  proper  demand  con- 
stitute negligence.  Liability  of  the  Govt 
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for  negligence  is  not  released  by  provisions 

of  storage  agreement  purporting  to  effect 

such  release. 

Solicitor's    Opinion,    M-34647     (May    20, 

1947) 

Funds  appropriated  "for  payment  of 
claims  for  damage  to  *  *  *  property  *  *  * 
arising  out  of  the  survey,  construction, 
operation  or  maintenance  of  works"  by  the 
Bur.  of  Reclamation  may  properly  be  used 
to  compensate  because  of  damage  to  prop- 
erty resulting  from  the  escape  of  irrigation 
water  through  seepage. 

This  type  of  situation  is  distinguishable 
from  those  in  which  damage  results  from 
the  escape  of  irrigation  water  because  of 
the  act  of  a  private  person  or  because  of 
the  burrowing  of  animals. 
James  Purdon  and  Mary  Purdon,  M-34113 
(Aug.  6, 1948) 

Funds  appropriated  "for  payment  of 
claims  for  damage  to  *  *  *  property  *  *  * 
arising  out  of  the  survey,  construction, 
operation  or  maintenance  of  works"  by 
the  Bur.  of  Reclamation  cannot  properly 
be  used  to  pay  compensation  because  of 
damage  to  property  resulting  from  a  rise 
in  the  elevation  of  the  ground  water  table 
caused  by  the  commingling  of  seepage 
water  from  an  irrigation  project  with  other 
ground  water. 
M.  H.  North,  T-102(Ir.)   (Aug.  6,  1948) 

A  claim  for  compensation  because  of 
alleged  damage  to  the  claimants'  property 
that  is  predicated  upon  the  alleged  fault 
of  a  contractor  working  upon  the  claim- 
ants' property  under  a  contract  with  the 
Bur.  of  Reclamation  is  not  cognizable  un- 
der the  provision  of  the  Interior  Depart- 
ment Appropriation  Act,  1951,  authorizing 
the  use  of  Reclamation  funds  for  the  pay- 
ment of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bur.  of  Rec- 
lamation. 

Such  provision  is  applicable  only  to  dam- 
age arising  from  activities  of  the  Bur.  of 
Reclamation  which  do  not  involve  the 
element  of  fault. 

Bert  W.  Ripple,  et  al,  T-309(Ir.)   (Nov.  9, 
1950) 
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Where  a  deer  ran  suddenly  onto  a  high- 
way in  a  national  park  and  charged  into 
and  damaged  the  claimant's  automobile, 
the  Govt.,  under  the  law  of  Virginia,  is 
not  liable  for  the  damage,  in  the  absence 
of  a  showing  of  negligence  on  the  part  of 
personnel  of  the  National  Park  Service. 
Daniel  W.  Blake,  T-320  (Nov.  16,  1950) 

A  vendor  of  real  estate  to  the  U.S.,  who 
has  received  payment  in  advance  to  cover 
future  damage  to  his  remaining  property 
that  may  occur  because  of  the  "construc- 
tion, operation,  and  maintenance  of  recla- 
mation works"  on  the  purchased  land,  can- 
not properly  be  compensated  under  the 
Interior  Department  Appropriation  Act, 
1951,  for  subsequent  damage  to  his  remain- 
ing property  resulting  from  the  seepage 
of  water  from  a  reclamation  reservoir 
maintained  on  the  land  which  he  conveyed. 
Dillard  B.  Hicks,  TA-33(Ir.)  (Jan.  23, 
1951) 

Where  the  driver  of  a  Government- 
owned  automobile  permitted  it  to  crash  into 
a  privately  owned  vehicle  that  had  stopped 
at  a  traffic  signal,  the  Government,  under 
the  law  of  California,  is  liable  under  the 
doctrine  of  res  ipsa  loquitur. 
Claim  of  Agnes  M.  Elliott  and  C.  M.  Elliott. 
T-367  (May  2,  1951) 

When  a  tree,  which  is  alive  and  sound 
and  is  standing  on  Govt,  land,  is  suddenly 
uprooted  by  a  strong  gust  of  wind  and  the 
tree  falls  upon  and  thereby  damages  the 
fence  of  an  adjoining  property  owner,  the 
damage  is  attributable  to  "an  act  of  God," 
and  the  Govt,  is  not  responsible  under  the 
Federal  Tort  Claims  Act  for  such  damage. 
Mrs.  Justine  Ward,  T-451  (Apr.  17,  1952) 

The  respective  provisions  in  the  Interior 
Department  Appropriation  Act,  1953,  and 
in  the  Federal  Tort  Claims  Act  which  au- 
thorize the  payment  of  claims  based  upon 
"damage  to  or  loss  of  property  ***  arising 
out  of  activities  of  the  Bur.  of  Reclama- 
tion" or  upon  "injury  or  loss  of  property 
***  caused  by  the  negligent  or  wrongful 
act  or  omission  of  any  employee  of  the 
Govt,  while  acting  within  the  scope  of  his 
office  or  employment  relate  only  to  situa- 
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tions  involving  physical  harm  to  or  loss  of 
property. 

The  classification  of  land  by  Govt,  per- 
sonnel involves  the  exercise  of  discretion 
and,  accordingly,  an  erroneous  classifica- 
tion cannot  provide  the  basis  for  a  claim 
under  the  Federal  Tort  Claims  Act. 
Earl  L.  Crane,  T-483  (Oct.  10,  1952) 

Where  water  escaping  through  a 
sudden  break  in  an  irrigation  canal  direct- 
ly damages  private  property,  the  owner 
cannot  be  reimbursed  under  the  Federal 
Tort  Claims  Act  in  the  absence  of  a  show- 
ing that  the  break  was  caused  by  the  negli- 
gence or  unskillfulness  of  Govt,  personnel 
in  the  construction,  maintenance  and  oper- 
ation of  the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damages  re- 
sulting from  water  escaping  through  a 
sudden  break  in  an  irrigation  canal,  which 
was  constructed  according  to  plans  pre- 
pared by  Govt,  engineers  based  upon  the 
best  engineering  practices  adaptable  to  the 
physiographic  phenomena  of  the  area 
which  the  canal  traverses,  and  when  rea- 
sonable diligence  and  skill  are  exercised 
by  the  Govt,  personnel  in  the  inspection 
of  the  canal  after  it  is  placed  in  opera- 
tion; but  the  Govt,  is  liable  in  such  cir- 
cumstances under  the  Interior  Department 
Appropriation  Act,  1954,  where  the  proxi- 
mate cause  of  the  damage  is  shown  to  be 
the  direct  result  of  activities  of  the  Govt. 
Claims  of  Northern  Pacific  Railway  Co.,  et 
at,  T-560-(Ir.)  (May  10, 1954) 

A  valid  contractual  right  is  property, 
within  the  meaning  of  the  provision  of  the 
annual  Interior  Department  appropriation 
act  which  makes  funds  available  for  the 
payment  of  claims  for  damage  to  property 
arising  out  of  activities  of  the  Bureau  of 
Reclamation. 

The  concept  of  "damage"  under  the 
annual  appropriation  act  is  broad  enough 
to  include  the  cost  of  measures  reasonably 
necessary  to  protect  property  from  certain 
injury. 

The  availability  to  a  claimant  of  another 
remedy,  which  is  not  exclusive  by  statute 
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or  contract,  is  not  a  bar  to  an  award  under 

the  annual  appropriation  act. 

Claim   of   Chicago,  Burlington   &   Quincy 

Railroad  Company,  T-599(Ir.)    (June  23, 

1954) 

Where  the  U.S.,  in  conformity  with  State 
laws,  conducts  water  impounded  for  irriga- 
tion and  flood  control  purposes  into  and 
along  a  natural  stream  at  a  regulated  con- 
stant flow  without  raising  the  water  level 
of  the  stream  above  ordinary  high  water- 
mark, and  the  regulated  flow  and  sediment 
and  silt  deposits  raise  the  water  level  so 
that  the  water  seeps  through  the  previous 
soil  of  the  embankments  into  the  lands  of 
adjacent  property,  the  owner  cannot  be 
reimbursed  under  the  Federal  Tort  Claims 
Act  in  the  absence  of  a  showing  that  the 
damage  resulted  from  unskillfulness  or 
from  a  failure  to  exercise  the  degree  of 
care  reasonably  to  be  expected  of  a  private 
operator  under  like  circumstances,  in  the 
construction,  maintenance,  and  operation 
of  the  irrigation  work. 

The  Govt,  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  property  damage  re- 
sulting from  the  seepage  of  water  through 
the  previous  banks  of  a  natural  stream 
utilized  in  conformity  with  State  law, 
without  alteration  of  the  existing  stream 
channel  or  in  excess  of  its  established 
maximum  capacity,  in  the  developmental 
stage  of  irrigation  works  constructed  in 
accordance  with  proved  engineering  prac- 
tices believed  best  adapted  to  the  physio- 
graphic phenomena  of  the  area  and  with 
the  exercise  of  diligence  and  skill  reason- 
ably to  be  expected  in  the  circumstances; 
but  the  Govt,  is  liable  in  such  circum- 
stances under  the  Interior  Department  Ap- 
propriation Act,  1954,  where  the  proximate 
cause  of  the  damage  is  shown  to  be  the 
direct  result  of  activities  of  the  Govt. 
Claim  of  Mrs.  Bertha  Theobald,  (June  30, 
1954) 

Where  water  escapes  through  a  break  in 
an  irrigation  canal  and  directly  damages 
private  property,  and  there  is  no  negli- 
gence or  unskillfulness  in  the  construction, 
maintenance,  and  operation  of  the  irriga- 
tion work  by  the  Reclamation  Bureau,  the 
claims  are  payable  as  damages  under  the 
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PROPERTY  DAMAGE— Continued 
Interior    Department    Appropriation    Act, 
1955. 

Claims  of  Herschel  Bead,  et  al.,  T-649  (Ir.) 
(Aug.  9,  1954) 

SCOPE  OF  EMPLOYMENT 

Liability  of  employees  for  negligent  acts. 
No  authority  for  collection  from  employee 
of  amount  paid  by  Government. 
Solicitor's     Opinion,     M-33907     (Jan.     4, 
1945) 

Claim  for  Damage  to  Property — Negli- 
gence of  Government  Employee — War  Re- 
location Authority. 

Mrs.  Matiie  Tolin,  Harunosuki  Normura, 
M-33874  (Jan.  11,  1945) 

Claim  for  Damage  to  Property  and  Per- 
sonal injury. 

Mrs.  Marion  Lybeck — Clarence  R.  Olsen, 
M-338S8  (Jan.  24, 1945) 

Claim  for  Damage  to  Property. 
Elzie  C.  Brown,  M-33875  (Jan.  30, 1945) 

Claim  for  Damage  to  Property. 
The  Texas  Company,  M-33931    (Jan.  31, 
1945) 

Claim  for  Damage  to  Property. 
E.  W.  Hoyt,  M-33805  (Feb.  3,  1945) 

Claim  for  Damage  to  Property. 
Perry  Gould,  M-33924  (Feb.  3,  1945) 

Claim  for  Damage  to  Property. 
John  McLean,  M-33844  (Feb.  14,  1945) 

Grazing  Service.  Claim  should  be  al- 
lowed under  the  act  of  Dec-  28,  1922,  dam- 
age having  been  caused  by  the  negligence 
of  a  Government  employee. 
Solicitor's  Opinion,  M-33934  (Feb.  28, 
1945) 

Claim  should  be  allowed  in  part  under 
the  act  of  Dec.  28,  1922,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee. 
Solicitor's  Opinion,  M-33947  (Feb.  28, 1945) 

Claim  for  Damage  to  Property. 
Capt.   Robert   McFarlane,    USN,   M-34018 
(Apr.  3,  1945) 


TOUTS— Continued 

SCOPE  OF  EMPLOYMENT— Continued 
James  L.  McKinzie,  M-34023  (Apr.  9, 1945) 
The  Morenci  Water  and  Electric  Co.,  M- 
33952  (Apr.  10, 1945) 

Mr.  Emit  E.  Otto,  M-34009  (Apr.  10,  1945) 
William  E.  Hooker,  M-33889  (Apr.  13, 
1945) 

Seattle  Transit  System,  M-34037  (May  25, 
1945) 

Joe  T.  Bruce,  M-34059  (May  25,  1945) 
Solicitor's  Opinion  {Farmers  Supply  Com- 
pany), M-33825  (June  20,  1945) 
Lt.  Col,  Asa  W.  Chandler,  M-34114  (June 
21,  1945) 

Jack  Wells,  M-34110  (June  25,  1945) 
George  M.  Thompson,  M-34087   (June  26, 
1945) 

Oscar  L.  Taylor,  M-34090  (June  26,  1945) 
George  Wahlberg,  M-31507  (June  29, 1945) 
G.  E.  Jennings,  M-33851  (July  10, 1945) 
Harold  C.  Maas,  M-34136  (July  13,  1945) 
Solicitor's  Opinion,  M-34128  (Aug.  20, 
1945) 

Solicitor's  Opinion,  M-34067  (Aug.  20, 
1945) 

Solicitor's  Opinion,  M-34130  (Aug.  27, 
1945) 

Solicitor's  Opinion,  M-34132  (Aug.  30, 
1945) 

Solicitor's  Opinion,  M-34153  (Sept.  4, 
1945) 

Solicitor's  Opinion,  M-34137  (Sept.  5, 
1945) 

Solicitor's  Opinion,  M-34205  (Sept.  14, 
1945) 

Solicitor's  Opinion,  M-33S68  (Oct.  10, 
1945) 

Legislative  relief  for  Indian  injured  in 
collision  of  Government-owned  vehicle  with 
private  car. 

Solicitor's  Opinion,  M-34238  (Nov.  8, 
1945) 

Claim  for  Damage  to  Property. 
Solicitor's    Opinion,    M-34049     (Dec.    10, 
1945) 

Solicitor's  Opinion,  M-34279  (Jan.  3, 
1946) 

Solicitor's  Opinion,  M-34290  (Jan.  3, 
1946) 
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SCOPE 

DF  EMPLOYMENT — Continued 

Solicitor's 

Opinion, 

M-34242 

(Jan. 

1946) 

Solicitor's 

Opinion, 

M-34294 

(Jan. 

1946) 

Solicitor's 

Opinion, 

M-34268 

(Feb. 

1946) 

Solicitor's 

Opinion, 

M-34250 

(Feb. 

1946) 

Solicitor's 

Opinion, 

M-34332 

(Feb. 

1946) 

Solicitor's 

Opinion, 

M-34365 

(Feb. 

4. 


4, 


4, 
1946) 

Solicitor's  Opinion,  M-34209  (Feb.  6,  1946) 
Solicitor's  Opinion,  M-34386  (Feb.  27, 
1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922. 

Solicitor's  Opinion,  M-34410  (Mar.  25, 
1946) 

Claim  should  be  allowed,  damage  having 
been  caused  by  the  negligence  of  a  Govern- 
ment employee. 

George  Walker,  M-34389  (Apr.  4,  1946) 
Andrew  Johnson,  M-34427  (Apr.  16,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee within  the  scope  of  his  employment. 

D.  Ross  Hale,  F.  &  W.  L.,  M-34448  (Apr. 
25,  1946) 

Claim  should  be  denied  under  the  act 
of    Dec.    28,    1922,    since    it    exceeds    the 
amount  of  $1,000  and  has  not  been  pre- 
sented within  one  year  after  it  accrued. 
Axel  Daniels,  M-34374   (May  14,  1946) 

Claim  should  be  denied  under  the  act  of 
Dec.  28,  1922,  in  the  absence  of  negligence 
by  a  Govt,  employee. 

Ralph  M.  Christiansen,  M-34368  (June  18, 
1946) 

Claim  should  be  allowed  in  part  under 
the  act  of  Dec.  28,  1922,  damage  having 
been  caused  by  the  negligence  of  a  Govt, 
employee  within  the  scope  of  his  employ- 
ment. 

Damage  to  property  includes  loss  of  prof- 
its, if  specific  and  positive  proof  of  such 


TORTS— Continued 

SCOPE  OF  EMPLOYMENT— Continued 
loss  is  submitted  but  does  not  include  reim- 
bursement for  "loss  of  time." 
Albert  T.  Schupp,  M-34420  (June  28,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee within  the  scope  of  his  employment. 
Portland  Traction  Co.,  M-34442  (June  28, 
1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  an  em- 
ployee of  the  Govt,  acting  within  the  scope 
of  his  employment. 
Paul  Billings,  M-34504  (June  28,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having*  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee acting  within  the  scope  of  his  em- 
ployment. 

Mrs.  Ruth  P.  Austin,  M-34508   (June  28, 
1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  Govt, 
employees. 

Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  M-34485  (July  13,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee acting  within  the  scope  of  his  em- 
ployment. 
Amy  Hashimoto,  M-34522  (July  13,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
215),  damage  having  been  caused  by  a 
Govt,  employee  acting  within  the  scope  of 
his  employment. 
Sadie  Byers,  M-34503  (July  15,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922,  damage  having  been 
caused  by  the  negligence  of  a  Govt,  em- 
ployee acting  within  the  scope  of  his  em- 
ployment. 
Quentin  Allen,  M-34523  (July  15,  1946) 

Claim  should  be  allowed  under  the  act 
of  Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C. 
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215 ) ,  damage  having  been  within  the  scope 
of  employment. 

E.  F.  Ghormley,  M-34496  (July  23,  1946) 
Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  a  Govt,  employee  within 
the  scope  of  his  employment. 
T.  W.  Pederson,  M-34421  (July  26,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28, 1922  (42  Stat.  1066,  31  U.S.C.  215), 
damage  having  been  caused  by  negligence 
of  a  Govt,  employee  acting  within  the  scope 
of  his  employment. 
Louis  A.  Hefler,  M-34443  (July  26,  1946) 

Claim  should  be  denied  under  act  of 
Dec.  28,  1922,  and  under  act  of  Feb.  20, 
1929,  since  damage  has  not  been  caused 
by  an  act  of  a  Govt,  officer  or  employee  nor 
by  reason  of  the  operation  of  the  U.S.  in 
the  construction  of  irrigation  works  of  In- 
dian Irrigation  Projects. 
Royal  C.  Brown,  M-31176  (July  29,  1946) 

Claim  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  an  officer  or  employee  of 
the  Govt,  acting  within  the  scope  of  his 
employment. 

Poston  Warehouse  Fire,  M-34436  (Aug.  5, 
1946) 

Claim  should  be  denied    under  act  of 
Dec.  28,  1922  (42  Stat.  1066,  31  U.S.C.  215), 
since  the  damage  was  not  caused  by  the 
negligence  of  a  Govt,  employee. 
Richard  H.  Clark,  M-34394  (Aug.  7,  1946) 

1.  Govt,  not  bound  by  erroneous  advice 
of  employees  acting  outside  scope  of 
authority. 

2.  E.O.  No.  6964  is  valid  and  applies  to 
lands  in  abandoned  military  reservations. 

3.  Land  in  abandoned  military  reserva- 
tions is  subject  to  disposal  under  the 
Taylor  Grazing  Act. 

Henry  W.  Parrott,  Spokane  019S55  "K", 
A-24363  (Aug.  19, 1946) 

Claim  should  be  denied  under  Federal 
Tort  Claims  Act  since  Govt,  employee, 
while  returning  to   his   place   of  employ- 


TOPvTS— Continued 

SCOPE  OF  EMPLOYMENT— Continued 
ment  from   lunch  at  his  home,  was  not 
acting   within   the   scope   of    his   employ- 
ment at  the  time  the  truck  operated  by 
him  collided  with  claimant's  vehicle. 
Alex  Peters,  M-34574  (Sept.  26,  1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  Govt,  employee,  in 
failing  to  yield  right-of-way  while  driving 
onto  main  highway  from  private  road,  was 
negligent. 

Solicitor's    Opinion,    M-34576     (Oct.     15, 
1946) 

Claim  should  be  paid. 
Solicitor's    Opinion,    M-34523     (Oct.    29, 
1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act,  loss  of  property  having 
been  caused  by  the  negligence  of  a  Govt, 
employee  acting  within  the  scope  of  his 
employment. 

Solicitor's     Opinion,    M-34531     (Nov.     5, 
1946) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  (Title  IV,  P.L.  601,  79th 
Congress),  for  damage  caused  by  negli- 
gence of  Govt,  employee  while  operating 
Govt,  vehicle. 
Irma  Wiedemann,  M-34548  (Nov.  25, 1946) 

Claim  should  be  allowed  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Cong.),  loss  of  property  having  been 
caused  by  negligence  of  Govt,  employee 
while  acting  within  the  scope  of  his 
employment. 
Kameo  Ale,  M-34542   (Nov.  26,  1946) 

Claim  should  be  denied  under  the  Fed- 
eral Tort  Claims  Act  (Title  IV,  P.L.  601, 
79th  Congress),  since  Govt,  employee,  who 
was  off  duty  and  using  Government-owned 
vehicle  without  authorization,  was  not 
acting  within  the  scope  of  his  employ- 
ment at  the  time  when  the  collision  with 
the  claimant's  automobile  occurred. 
Herbert  L.  Dryer,  M-34544  (Nov.  26, 
1946) 

Claim  has  been  reconsidered  and  al- 
lowed   under    Federal    Tort    Claims    Act 
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Funds     available    for    payment    of    tort 
claims. 

Solicitors    Opinion,    M-34496     (Dec.    26, 
1946) 

A  claim  for  damage  to  privately  owned 
property  caused  by  negligence  of  an  em- 
ployee of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
out  of  funds  available  for  Indian  irrigation 
projects. 
Solicitor's  Opinion,  M-34583  (Jan.  8, 1947) 

Claim  has  been  reconsidered  and  al- 
lowed, damage  caused  by  negligence  of 
employee  acting  within  scope  of  employ- 
ment. Funds  available  for  payment  of  tort 
claims. 

Solicitor's     Opinion,    M-34443     (Jan.    16, 
1947) 

Claim  should  be  paid. 
Solicitor's     Opinion,     M-34616     (Jan.    29, 
1947) 

Claim  should  be  allowed. 
Solicitor's    Opinion,    M-34541     (Jan.    31, 
1947) 

Claim  should  be  denied. 

Solicitor's     Opinion,    M-34605     (Jan.    31, 

1947) 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  since  Govt,  employee 
driving  after  nightfall  on  wet  highway 
with  soft  shoulders  was  negligent  in  fail- 
ing to  stop  the  vehicle  as  quickly  as  pos- 
sible when  his  vision  was  obscured  by 
muddy  water  splashed  on  the  windshield. 
Solicitor's  Opinion,  M-34573  (Feb.  10, 
1947) 

Claim  has  been  reconsidered  and  al- 
lowed under  Federal  Tort  Claims  Act, 
damage  having  been  caused  by  negligence 
of  Govt,  employee  while  attempting  to  pass 
to  left  of  truck  when  lane  for  oncoming 
traffic  was  not  clear  of  other  vehicles  to 
permit  passing  in  safety. 
Paul  Billings,  M-34504  (Feb.  21,  1947) 

Claim  should  be  paid  under  Federal  Tort 
Claims  Act  since  damage  was   caused  by 


TOUTS — Continued 

SCOPE  OF  EMPLOYMENT— Continued 
negligence  of  Govt,  driver  in  turning  to 
left  from  right  lane  of  four-lane  highway 
into  inside  lane  occupied  by  claimant's 
car  proceeding  in  same  direction,  without 
notice  to  claimant  of  intention  to  change 
course. 
Irvin  Foggy,  M-34641  (Feb.  21,  1947) 

Claim  of  damage  not  to  exceed  $1,000 
arising  from  operation  of  Indian  Irriga- 
tion Works,  caused  by  negligence  of  Govt, 
employee  while  acting  within  scope  of  his 
employment  may  be  considered  under  Fed- 
eral Tort  Claims  Act. 

Claim  should  be  allowed  for  fair  market 
value  of  crop  loss  resulting  from  failure 
of  Govt,  employee  to  exercise  proper  care 
in  conducting  burning  operations.  Payment 
for  crop  failure  or  loss  due  to  other  causes 
not  allowable  under  the  act. 
R.  L.  Maddox,  M-34583  (Mar.  12,  1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act,  dam- 
age having  been  caused  by  the  negligence 
of  Govt,  employees  in  pushing  a  railroad 
car  without  taking  proper  precaution  to 
stop  it. 
Solicitor's  Opinion,  M-34485  (Apr.  8, 1947) 

1.  Govt,  not  bound  by  erroneous  advice 
of  employees  acting  outside  scope  of 
authority. 

2.  E.O.  No.  6964  is  valid  and  applies  to 
lands  in  abandoned  military  reservations. 

3.  Land  in  abandoned  military  reserva- 
tions is  subject  to  disposal  under  the 
Taylor  Grazing  Act. 

Henry  W.  Parrott,  Spokane   019355  "K", 
A-24363  (Apr.  9, 1947) 

Claim  has  been  reconsidered  and  allowed 
under  the  Federal  Tort  Claims  Act,  the 
damage  having  been  caused  by  the  negli- 
gence of  a  Govt,  employee  in  colliding  with 
a  street  car  while  driving  a  truck  on  a 
narrow  bridge. 

Funds  available  for  the  payment  of 
claims  under  sec.  12(a)  of  the  Bonneville 
Project  Act,  as  amended,  may  be  utilized 
for  payment  of  claims  under  the  Federal 
Tort  Claims  Act. 
Solicitor's  Opinion,  M-34442  (Apr.  15, 1947) 
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Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  for  damage  caused  by  the 
negligence  of  a  Govt,  employee  in  driving 
a  truck  at  an  excessive  speed  on  a  slippery 
highway. 

Civilian    Public    Service   assignee   is   a 
Govt,  employee  within  the  meaning  of  the 
Federal  Tort  Claims  Act. 
W.  B.  Maples,  M-34713  (May  6,  1947) 

Claim  for  damage  to  privately  owned 
property  caused  by  the  negligence  of  an 
employee  of  the  Bur.  of  Indian  Affairs  may 
not  be  paid  under  the  act  of  Feb.  20,  1929, 
authorizing  the  payment  of  claims  arising 
out  of  the  operation  or  maintenance  of 
Indian  irrigation  projects. 

Claim  should  be  paid  under  the  Federal 
Tort  Claims  Act  because  the  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  failing  to  extinguish  a  fire  in  an 
irrigation  ditch. 

Solicitor's    Opinion,    M-34723     (May    13, 
1947) 

!  Claim  has  been  reconsidered  and  should 
I  be  paid  under  the  Federal  Tort  Claims  Act 
(28  U.S.C.  921,  et  seq.),  since  damage  was 
caused  by  the  negligence  of  a  Govt,  em- 
ployee in  operating  a  loaded  truck  without 
chains  on  an  icy  hill. 
:  Solicitor's  Opinion,  M-34458  (May  15, 
1947) 

Claim  should  be  paid  under  the  Federal 

!  Tort  Claims  Act  (28  U.S.C.  921,  et  seq.), 
loss  of  property  having  been  caused  by 
the  negligence  of  a  Govt,  employee  acting 
within  the  scope  of  his  employment.  The 
receipt  on  an  evacuee's  property  for  stor- 
age in  a  Govt,  warehouse  and  the  failure 
to  return  the  property  on  proper  demand 

,  constitute  negligence.  Liability  of  the  Govt, 
for  negligence  is  not  released  by  provisions 

,  of  storage  agreement  purporting  to  effect 
such  release. 
Solicitor's    Opinion,    M-34647     (May    20, 

,  19471 

Claim  allowed  under  the  Federal  Tort 

'  Claims  Act  (28  U.S.C.  921,  et  seq.),  since 

1  damage  to  property  and  personal  injury 

caused  by  negligence  of   Govt,   employee 
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driving  truck  from  side  road  into  highway 
without  yielding  right-of-way,  Govt,  driver 
is  within  scope  of  his  employment,  although 
he  had  deviated  from  his  regular  route  of 
travel  contrary  to  his  instructions.  In  the 
absence  of  carelessness  on  the  part  of  the 
driver  of  the  private  vehicle,  the  fact  that 
he  was  only  14  years  old  and  had  no  driv- 
er's license  does  not  preclude  claimants 
from  recovering. 
Memorandum,  T-l  (June  3,  1947) 

A  Govt,  employee  who  is  operating  a 
Govt. -owned  motor  vehicle  without  proper 
authorization  and  for  a  purpose  prohibited 
by  Departmental  regulations  is  not  "acting 
within  the  scope  of  his  *  *  *  employ- 
ment," within  the  meaning  of  that  phrase 
as  used  in  the  Federal  Tort  Claims  Act; 
and  payment  cannot  be  made  for  damage 
caused  by  him. 

Celestino  M.  Maestas,  et  al.,  T-132  (Sept. 
10,  1948) 

Rationale  of  Criminal  Liability  under 
the  Connally  "Hot  Oil"  Act  (15  U.S.C.  715, 
et  seq.)  as  Affected  by  Texas  Proration 
Laws. 

When  contraband  oil  is  produced  and  its 
interstate  shipment  and  transportation  is 
directly  and  necessarily  caused  by  persons 
acting  on  behalf  of  the  corporation,  for  the 
benefit  of  the  corporation  and  within  the 
scope  of  their  employment,  the  corporate 
principal  is  criminally  liable  for  such  un- 
lawful acts,  regardless  of  whether  the  gov- 
erning officers  know  of  and  approve  those 
acts. 

Neither  fraud,  fraudulent  intent,  nor 
waste  are  constituent  elements  of  the  crime 
defined  in  sees.  3  and  6  of  the  Connally  Act 
and,  consequently  these  issues  could  be 
relevant  only  to  the  measure  of  punishment 
upon  conviction. 

The  Connally  Act  is  a  self-sustained  and 
organic  whole.  Its  operation  is  affected  by 
State  laws  and  regulations  only  to  the  ex- 
tent that  they  prescribe  limits  and  <<>n- 
ditions  within  which  oil  must  be  produced 
and  transported  within  the  State  in  order 
to  be  lawful  under  the  act  for  movement 
in  interstate  commerce. 
Memorandum  (Apr.  29,  1949) 
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The  bailee  of  an  automobile,  who  has 
paid  $40  for  repairs  to  the  automobile  dam- 
aged during  the  period  of  the  bailment,  may 
properly  file  a  claim  under  the  Federal 
Tort  Claims  Act  for  compensation  because 
of  the  damage  allegedly  resulting  from  a 
negligent  act  or  omission  of  a  Govt,  em- 
ployee while  acting  within  the  scope  of  his 
employment. 
Otis  L.  Jackson,  T-324  (Dec.  1,  1950) 

A  U.S.  park  policeman  who  is  subject  to 
call  at  any  time  and  who,  at  the  time  when 
a  tort  was  committed,  was  performing,  on 
the  instructions  of  his  superior  officer,  a 
task  that  was  closely  bound  up  with  his 
official  duties,  was  acting  within  the  scope 
of  his  employment,  as  that  phrase  is  used 
in  Federal  Tort  Claims  Act,  even  though 
he  has  already  completed  his  regular  tour 
of  duty  for  the  day. 

Claim  of  Frank  Leone,  T-338    (Dec.  21, 
1950) 

Persons  who  use  the  national  parks  are 
"invitees"  and  they  are  entitled  to  expect 
that  Govt,  employees  who  maintain  the 
parks  will  use  due  care  in  keeping  the 
parks  reasonably  safe  for  public  use. 

The  personnel  of  the  National  Park 
Service  was  under  a  duty  to  protect  park 
visitors  by  removing  an  obviously  "dead 
and  dangerous"  tree  that  was  adjacent  to 
an  automobile  parking  area,  or  by  posting 
signs  warning  campers  of  the  condition  of 
the  tree. 

A  visitor  who  parked  his  automobile  in 
the  parking  area  is  not  under  a  duty  to 
inspect  the  condition  of  the  surrounding 
trees  and  to  appraise  such  condition  with 
the  same  degree  of  expertness  as  is  re- 
quired of  the  trained  personnel  of  the  Na- 
tional Park  Service. 

Francis  0.  Hendrickson,  TA-39  (Dec.  22, 
1950) 

The  driver  of  a  Govt,  motor  vehicle  who, 
in  order  to  cash  a  personal  check  at  a 
store,  had  deviated  approximately  two 
miles  from  the  usual  route  to  his  destina- 
tion on  an  official  trip  for  the  Govt,  was 
not  acting  within  the  scope  of  his  employ- 
ment, as  that  phrase  is  used  in  the  Fed- 
eral Tort  Claims  Act,  when  he  returned  to 
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the  Govt,  vehicle  after  cashing  the  check 
and    backed   the   vehicle   preparatory   to 
leaving  the  vicinity  of  the  store. 
Leroy  T.  Moore  and  Gray  Top  Cat  Co., 
Inc.,  T-310  (Jan.  16, 1951) 

The  fact  that  a  claimant  is  employed  by 
the  Govt,  does  not  bar  him  from  receiving 
an  award  under  the  Federal  Tort  Claims 
Act  in  a  proper  case. 

The  authority  of  administrative  officials 
to  settle  claims  under  the  Federal  Tort 
Claims  Act  is  limited  to  situations  where 
the  claims  are  based  upon  negligence  or 
misconduct  on  the  part  of  Govt,  personnel. 
Claims  of  Government  Employees  Arising 
out  of  Fire  at  Shops  of  the  Alaska  Rail- 
road, M-36073  (Mar.  20,  1951) 

Under  the  law  of  Pennsylvania,  the 
owner  of  premises  owes  a  licensee  the 
same  duty  of  protection  from  active  negli- 
gence as  the  owner  owes  to  a  business 
invitee. 

Where  a  Govt,  employee  in  Pennsylvania 
has  parked  his  automobile  in  a  Govt,  park- 
ing lot  under  a  permit  to  do  so,  other  Govt. 
personnel  engaged  in  the  performance  of 
official  functions  owes  him  a  duty  not  to 
damage  his  parked  automobile  through 
conduct  amounting  to  active  negligence. 

The  fellow  servant  rule  is  inapplicable 
to  the  case  of  a  Govt,  employee  whose  au- 
tomobile is  damaged  through  the  negli- 
gence of  other  Govt,  employees  while  it  is 
parked  on  a  Govt-owned  parking  lot  pro- 
vided for  that  purpose. 
Joseph  Malli  and  Motors  Insurance  Corp., 
Subrogee,  T-325  (Mar.  15,  1951) 

Where  a  Govt,  employee  parked  a  Govt, 
truck  on  the  top  of  a  hill,  unattended  and 
without  adequate  brakes  and  in  violation 
of  Departmental  regulations,  and  the  truck 
rolled  down  the  hill  and  struck  a  private 
motor  vehicle,  the  conduct  of  the  Govt,  em- 
ployee constitutes  negligence. 

Under  certain  circumstances,  the  owner 
of  premises  owes  to  a  trespasser  the  same 
duty  of  protection  from  active  negligence 
as  the  owner  owes  to  a  bare  licensee. 

A  fellow  servant  has  the  same  rights 
against  the  master  as  has  a  third  party  for 
harm  done  to  things  belonging  to  the  ser- 
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vant  that  are  not  used  by  him  in  his  em- 
ployment. 

Claim  of  Walter  Stinson  and  Service  Fire 
Insurance  Company  of  New  York,  Subro- 
gee, T-397  (Oct.  4, 1951) 

An  Indian  band  is  a  legal  entity  and,  as 
such,  it  may  own  all  kinds  of  personal 
property,  including  a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against 
the  Govt,  under  the  Federal  Tort  Claims 
Act  for  damage  allegedly  done  to  an  auto- 
mobile owned  by  the  band  as  the  result  of 
negligent  operation  by  a  Govt,  employee 
who  was  using  it,  with  the  consent  of  the 
band,  in  connection  with  his  official  duties. 

Under  the  law  of  California,  the  bailee 
of  an  automobile  is  under  a  duty  to  use 
due  care  for  its  protection,  and  where  the 
bailment  is  for  the  sole  benefit  of  the  bailee, 
the  bailee  is  required  to  exercise  "great 
care  and  extraordinary  diligence"  in  his 
use  of  the  automobile. 
Tort  Claim  by  an  Indian  Band  Against  the 
United  States,  M-36110  (Dec.  4,  1951) 

The  skidding  of  an  automobile  on  an  icy 
road  does  not,  as  a  matter  of  law,  establish 
that  the  driver  of  the  vehicle  was  negligent 
in  its  operation. 

However,  where  snow  banks  on  a  curve 
along  the  road  prevent  a  Govt,  driver  from 
seeing  another  vehicle  which  had  pulled  to 
the  side  of  the  road  in  order  to  avoid  colli- 
sion, and  where  the  Govt,  driver  fails  to 
reduce  his  speed,  but  instead  applies  his 
brakes  and  skids  into  the  other  vehicle  and 
damages  it,  the  Govt,  driver  is  guilty  of 
negligence  and  an  award  under  the  Fed- 
eral Tort  Claims  Act  to  the  owner  of  the 
damaged  vehicle  would  be  proper. 

William  L.  Beardsley  and  Motors  Insur- 
ance Corp.,  T-427  (Feb.  21,  1952) 

The  subrogee  of  an  employee  of  the  Govt, 
who  has  parked  his  automobile  on  Govt, 
property  provided  for  that  purpose  is  not 
precluded  by  the  fellow-servant  rule  from 
receiving  an  award  under  the  Federal  Tort 
Claims  Act  where  the  automobile  is  struck 
and  damaged  by  a  truck  negligently  oper- 
ated by  another  employee  of  the  Govt.,  and 


TORTS — Continued 

SCOPE  OF  EMPLOYMENT— Continued 
where  the  subrogee  has  paid  the  owner  of 
the  automobile  for  the  damage. 
Service  Fire  Insurance  Co.  of  N.Y.,  T-414 
(Mar.  10,  1952) 

The  respective  provisions  in  the  Interior 
Department  Appropriation  Act,  1953,  and 
in  the  Federal  Tort  Claims  Act  which  au- 
thorize the  payment  of  claims  based  upon 
"damage  to  or  loss  of  property  *  *  *  aris- 
ing out  of  activities  of  the  Bur.  of  Reclama- 
tion" or  upon  "injury  or  loss  of  property 
*  *  *  caused  by  the  negligent  or  wrongful 
act  or  omission  of  any  employee  of  the 
Govt,  while  acting  within  the  scope  of  his 
office  or  employment"  relate  only  to  situa- 
tions involving  physical  harm  to  or  loss 
of  property. 

The  classification  of  land  by  Govt,  per- 
sonnel involves  the  exercise  of  discretion 
and,  accordingly,  an  erroneous  classifica- 
tion cannot  provide  the  basis  for  a  claim 
under  the  Federal  Tort  Claims  Act. 
Earl  L.  Crane,  T-483  (Oct.  10,  1952) 

TORTS  EXCEPTED  FROM  ACT 

The  Govt,  is  not  an  insurer  of  the  safety 
of  an  invitee  in  a  national  park,  but  is  only 
required  to  use  reasonable  care  to  protect 
the  invitee  from  injury. 

The  U.S.  is  not  liable  under  the  Federal 
Tort  Claims  Act  to  an  invitee  for  injury 
which  results  from  the  invitee's  failure  to 
avoid  a  danger  that  was  obvious  and  the 
existence  of  which  the  invitee  should  have 
known. 

Mrs.   Susan  B.   Gardiner,   T-71    (Feb.   9, 
1948) 

There  is  no  authority  for  the  payment 
under  the  Federal  Tort  Claims  Act  of  a 
claim  based  upon  damage  that  has  resulted 
from  an  unforeseeable  and  unavoidable 
accident. 
Amos  Fox,  T-88  (Mar.  9,  194S) 

When  a  tree,  which  is  alive  and  sound 
and  is  standing  on  Govt,  land,  is  suddenly 
uprooted  by  a  strong  gust  of  wind  and  the 
tree  falls  upon  and  thereby  damages  the 
fence  of  an  adjoining  property  owner,  the 
damage  is  attributable  to  "an  act  of  God," 
and  the  Govt,  is  not  responsible  under  the 
Federal  Tort  Claims  Act  for  such  damage. 
Mrs.  Justine  Ward,  T-451  (Apr.  17,  1952) 
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Claim  should  be  paid. 
Solicitor's    Opinion,    M-34523     (Oct.    29, 
1946) 

Claim  should  be  denied  under  act  of 
Dec.  28,  1922,  since  owner  of  damaged  ve- 
hicle was  guilty  of  contributory  negligence 
in  failing  to  yield  right-of-way. 
Solicitor's  Opinion,  M-34479  (Dec.  18, 
1946) 

Claim  allowed  under  the  Federal  Tort 
Claims  Act  (28  U.S.C.  921,  et.  scq.),  since 
damage  to  property  and  personal  injury 
caused  by  negligence  of  Govt,  employee 
driving  truck  from  side  road  into  highway 
without  yielding  right-of-way,  Govt,  driver 
is  within  scope  of  his  employment,  al- 
though he  had  deviated  from  his  regular 
route  of  travel  contrary  to  his  instructions. 
In  the  absence  of  carelessness  on  the  part 
of  the  driver  of  the  private  vehicle,  the 
fact  that  he  was  only  14  years  old  had  no 
driver's  license  does  not  preclude  claim- 
ants from  recovering. 

Memorandum,  T-l  (June  3,  1947) 

The  right-of-way  at  an  intersection  of 
two  highways  is  relative,  and,  while  it  may 
be  accorded  by  statutory  authority  to  one 
of  two  operators  of  motor  vehicles  ap- 
proaching such  an  intersection  at  the  same 
time,  both  operators  must  exercise  due 
care. 

When  two  motor  vehicles  approach  an 
intersection  of  two  highways  at  the  same 
time,  the  burden  of  avoiding  a  collision 
at  the  intersection  rests  upon  the  operators 
of  both  motor  vehicles. 

The  operator  of  a  motor  vehicle  traveling 
on  a  dominant  or  arterial  highway  and 
approaching  an  intersection  with  a  second- 
ary road  is  under  a  duty  to  exercise  due 
care  to  avoid  colliding  with  another  motor 
vehicle  entering  the  intersection  first  from 
the  secondary  highway. 
William  H.  Benjamin,  TA-67  (May  27, 
1952) 

TRESPASS 
Demand  for  payment  of  damages  for  oc- 
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cupancy  trespass.  Appeal  from  the  Gen 
eral  Land  Office. 

G.  L.  Jones,  1948605  "L",  A-23984   (Ma 
28,  1945) 

Decision  of  the  General  Land  Office  mak 
ing  demand  to  pay  the  sum  of  $138.12  a 
damages  for  the  unlawful  use  and  occu   % 
pancy  for  a  business  site.  Motion  for  re 
hearing. 

J.  Galea  Boyett,  Phoenix  080537,  A-2399. 
(Sept.  18,  1945) 

Held:  It  is  the  policy  of  this  office  t(^ 
assess  damages  in  accordance  with  thf 
statutes  of  the  State  in  which  trespass 
committed.  In  this  instance  it  is  doubh 
damages  for  innocent  trespass,  treble  dam 
ages  for  willful  trespass.  The  position  oi 
the  Justice  Department  makes  it  necessarj 
to  adjudicate  on  the  basis  of  willful  tres 
pass. 

Measure  of  Damages  Assessed  in  Timber 
Trespass  Committed  in  Oregon  (Jan.  31, 
1946) 
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Before  severance,  a  crop  produced  by 
trespasser   belongs   to   the   owner   of   the 
land. 

A  crop  grown  and  harvested  by  a  tres- 
passer may  not  be  recovered  by  the  owner 
of  the  land. 

Unless  otherwise  prescribed  by  statute, 
where  the  trespass  was  willful,  the  owner 
of  the  land  may  recover  exemplary  dam- 
ages. He  may,  at  his  option,  elect  to  re- 
cover either  the  rental  value  of  the  land 
or  the  mesne  profits  derived  from  the  un- 
lawful use  of  the  land. 
Memorandum  (Aug.  20,  1951) 

Where  a  cableway  was  constructed  on 
Govt,  land  across  a  stream  channel  as  part 
of  a  stream-gauging  station,  and  boys, 
without  authorization,  used  the  cableway 
for  the  purpose  of  crossing  the  channel, 
the  boys  during  the  course  of  such  un- 
authorized use  were  in  the  status  of  tres* 
passers. 

The  owner  of  property  is  not  under  any 
duty  to  put  it  in  safe  condition  for  use  by 
trespassers ;  but,  instead,  the  property  own- 
er is  merely  under  an  obligation  not  to  in- 
jure trespassers  willfully  and  intentionally 


TOUTS — Continued 

TRESPASS — Continued 
or  by  means  of  positive  acts  of  negligence 
after  becoming  aware  of  their  presence. 

The  "attractive  nuisance"  doctrine  is  ap- 
plicable only  to  children  of  tender  years 
who  are  too  young  to  understand  and  ap- 
preciate the  danger  involved  in  using  a 
hazardous  device,  and  is  not  applicable  to 
a  boy  of  15  years  of  age. 

The  "attractive  nuisance"  doctrine  is  not 
applicable  to  a  cableway  across  a  stream 
channel,  because  it  is  not  of  such  a  nature 
as  to  entice  small  children  to  trespass  on  it. 
Paul  M.  McKelvey,  T-437  (Rev.)  (Apr.  4, 
1952) 

The  authority  conferred  by  BLM  Order 
No.  427,  Aug.  16,  1950,  and  Order  No.  100, 
Region  I,  of  Aug.  20,  1951,  include  the 
authority  to  execute  a  release  of  the 
Govt's,  claim  for  damages  for  trespass  com- 
mitted on  the  public  lands,  when  full  pay- 
iment  for  the  damages  has  been  made. 

Tort  cases,  other  than  trespass  on  the 
public  lands,  involving  damages  to  Govt, 
property,  should  be  processed  in  accordance 
with  Departmental  Order  No.  2528  of  July 
27,  1949,  as  amended  on  Sept.  28,  1949, 
Amendment  No.  1. 

Authority  to  Execute  Releases  in  Cases  of 
Torts  to  Government  Property  (June  2, 
L953) 

A  corporation  which  converted  to  its 
)wn  use  timber  cut  on  public  land  in  Idaho 
>y  a  willful  trespasser,  believing  such 
;imber  to  have  been  cut  on  private  land 
Pursuant  to  contracts  between  itself  and 
he  landowners,  is  liable  to  the  Govt,  for 
he  value  of  the  timber  at  the  time  of 
lelivery  to  it,  where  the  trespasser  was 
tn  independent  contractor  and  his  tres- 
>asses  were  committed  without  the  cur- 
rent knowledge  or  subsequent  approval  of 
he  corporation. 

lalmon  River  Lumber  Co.,  P-3590,  A-26820 
Dec.  17,  1953) 

:ownsites 

Application  to  preempt  town  lots  held 
or  rejection,  Affirmed, 
ohn  H.  Sheehan,  Carson  City  021329  "IT", 
l-23717  (Oct.  21,  1943) 
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Application  for  coal  prospecting  permit 
rejected.  Affirmed  by  Schwilck,  sgd.  Asst. 
Secretary. 

J.  P.  Sherman,  Jr.,  Fairbanks  053U  "N", 
A-23769  (Feb.  29, 1944) 

Town  lot  purchase  held  for  cancellation. 

Affirmed. 

Henry  C.  Delavan,  Sacramento  035764  "K" 
A-23889  (July 25, 1944) 

A  preemption  claim  to  a  single  lot  in 
the  South  Addition  to  Argus  Townsite, 
Calif.,  was  properly  rejected  where  the 
final  proof  did  not  show  that  the  claimant 
had  actually  lived  on  the  lot. 

A  lot  in  Argus  Townsite,  Calif.,  which 
was  not  offered  at  public  sale  because  it 
was  covered  by  a  preemption  claim,  since 
rejected,  may  not  be  held  subject  to  private 
entry  until  it  has  first  been  offered  at  public 
sale. 

P.  T.  Coleman,  Los  Angeles  088639  (for- 
merly Sacramento  0W74),  A-26842  (Apr. 
22,  1954) 

Argus  Town  Lot  Preemption  proof  held 
for  rejection  and  town  lot  certificate  of 
purchase  held  for  cancellation. 

Mere  regulations  for  the  sale  of  lots 
in  Argus  Townsite,  Calif.,  require  pre- 
emption claimants  to  show  duly  established 
settlement  as  maintained  to  date  of  proof 
and  substantial  and  permanent  improve- 
ments, their  value  and  character.  The  re- 
quirements are  not  met  and  certificate  of 
purchase  must  be  canceled  where  a  founda- 
tion on  one  of  the  lots  is  held  not  to  be 
the  kind  of  improvement  required  and  the 
buildings  on  the  other  lot  are  not  shown  to 
be  owned  by  claimant  and  where  the  res- 
idence duly  established  in  the  buildings 
on  one  lot  is  abandoned  for  trailer  res- 
idence on  the  second  lot  and  that  in  town 
is  given  up  over  4  months  before  the  mak- 
ing of  preemption  proof. 
Barbara  Lang,  Sacramento  035032,  A- 
24212  (Mar.  25,  1946) 

Three  questions  propounded  by  repre- 
sentatives of  a  group  of  veterans  who  de- 
sire to  settle  in  Alaska. 

1.  May  they  settle  on  other  than  160  or 
40-acre  tracts? 

2.  May  they  settle  on  other  than  rectan- 
gular tracts? 
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3.  Could  each  agree  with  the  other  vet- 
erans not  to  dispose  of  his  tract  without 
the  consent  of  all? 
Memorandum  8148-1  (Sept.  20,  1946) 

Exchange  held  not  to  be  in  public  inter- 
est. It  is  the  policy  of  the  Department  to 
dispose  of  land  suitable  for  business  or  res- 
idential sites  directly  to  the  individuals 
desiring  to  use  it  for  such  purposes,  under 
either  the  Small  Tract  Act  (act  of  June  1, 
1938,  52  Stat.  609,  43  U.S.C.  682(a))  or 
the  Town  Site  Acts  (43  U.S.C.  Oh.  17), 
rather  than  to  cede  an  entire  townsite  area 
to  an  individual  who  proposes  to  develop 
the  area  as  a  business  proposition. 
Benjamin  C.  Spencer,  Carson  City  022393 
"K",  A-24443  (Nov.  8, 1946) 

Motion  for  rehearing  denied.  Rejection 
of  Argus  Town  lot— preemption  proof  and 
cancellation  of  certificate  of  purchase  af- 
firmed. 

Residence  on  lots  in  Argus  Townsite  by 
a  person  seeking  preemption  entry  as 
stated  in  Cir.  No.  1522,  Jan.  8,  1943,  must 
have  been  actual  and  continuous  from 
before  Jan.  8,  1943,  until  the  date  of  proof 
in  order  to  entitle  him  to  make  preemption 
entry. 

There  having  been  no  provision  for  ab- 
sence from  the  claim,  discontinuance  of 
residence  before  the  date  of  proof  or  be- 
fore Jan.  8  defeats  the  preemption  claim, 
even  if  for  the  purpose  of  doing  war  work 
in  an  airplane  factory. 
Barbara  Lang  Gambill  {formerly  Barbara 
Lang),  Sacramento  035032  "K",  A-24212 
(Feb.  12,  1947) 

Under  sec.  2382  R.S.  (43  U.S.C.  713) 
authorizing  townsite  settlers  to  make  pre- 
emption entry  "for  such  lot  and  one  other 
lot  on  which  he  has  made  substantial  and 
permanent  improvements,"  a  married 
couple  may  preempt  only  the  lot  on  which 
they  reside  and  one  additional  lot  for  each 
of  them,  even  though  two  unmarried  per- 
sons residing  on  two  lots  would  be  able 
to  preempt  as  many  as  four  lots.  Under 
the  townsite  regulation,  owners  of  build- 
ings who  do  not  purchase  the  lots  on  which 
the  buildings  are  located  may  remove  their 
improvements  within  six   months  of  the 
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date  of  sale.  Lots  for  which  no  preemption 

claim  is  allowed  are  not  subject  to  private 

sale  until  after  they  have  been  offered  at 

public  sale. 

Theodore   F.    Lang,    Sacramento    0360^3, 

035025,    035033    "K",    A-24540    (Aug.    15, 

1947) 

Failure  to  maintain  residence  on  a  town- 
site  preemption  claim  until  the  date  of 
final  proof  as  required  under  the  townsite 
statutes  compels  rejection  of  the  preemp- 
tion proof.  Such  rejection  does  not  pre- 
vent the  claimant  from  bidding  on  the 
lots  at  the  public  sale,  or,  as  authorized  by 
the  applicable  circular,  to  remove  build 
ings  thereon  which  the  claimant  owns. 
Geraldine  Lang,  Sacramento  03503k  "K", 
A-24541  (Sept.  2, 1947) 

Lots  in  the  south  and  east  additions  to 
Argus  Townsite  and  in  Point  of  Rocks 
Townsite,  Calif.,  not  listed  for  sale  in  Cir. 
No.  1740,  were  affected  by  E.O.  No.  6910  of 
Nov.  26,  1934,  and  Public  Land  Order  No, 
303  of  Nov.  16,  1945  (10  F.R.  14456),  and 
are  no  longer  subject  to  preemption  settle 
ment. 

All  persons  interested  in  these  lots  should 
be  given  an  equal  opportunity  to  acquire 
title  thereto  by  competitive  bidding  at  suet 
time  as  a  sale  may  be  authorized. 
Memorandum  (May  23,  1950) 

By  the  platting  of  the  Indian  village  oJ 
Yakutat,  Alaska,  and  the  disposal  of  lots 
in  the  village  pursuant  to  such  plat,  then 
was  a  dedication  to  public  use  of  the  area,' 
shown  on  the  plat  as  streets. 

While  the  patent  which  issued  to  th< 
townsite  trustee  included  areas  shown  oi 
the  townsite  plat  as  streets,  the  townsit* 
trustee  should  not  at  this  time  issue  a  dee( 
to  the  Indian  village  for  such  areas. 
Authority  to  Issue  Deed  to  Yakutat 
Alaska,  for  Streets  in  Townsite  (June  2C 
1950) 

It  is  proper  to  reject  the  final  preemp 
tion  proof  on  lots  within  Argus  Townsit< 
where  the  proof  submitted  indicates  thai 
the  applicant  did  not  maintain  residence  t< 
the  date  of  proof. 

Estate  of  Margaret  P.   Williams,  Sacra 
mento  0^1153,  A-26149  (Feb.  26, 1951) 
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Rejection  of  preemption  proof  on  a  lot 
within  Point  of  Rocks  townsite  is  required 
where  the  record  shows  that  the  applicant 
did  not  maintain  residence  thereon  to  the 
date  of  proof. 

Charlotte  L.  Valores,  Sacramento  041777, 
A-26182  (May  7, 1951) 

Where  townsite  lots  are  not  shown  by  the 
records  of  the  Department  to  have  been 
previously  offered  at  public  sale,  and  there 
is  no  convincing  evidence  to  show  that 
they  have  been  offered  at  public  sale,  the 
lots  are  not  subject  to  private  sale. 

Under  the  townsite  regulations  applica- 
ble to  Alaska,  it  is  within  the  discretion 
of  the  Secretary  of  the  Interior  to  decide 
whether  or  not  to  sell  a  townsite  lot  at 
private  sale  after  the  lot  has  been  offered 
at  public  sale  and  has  not  been  sold. 
Agnes  Umbs,  Anchorage  016731,  A-26299 
j    (Mar.  21, 1952) 

The  "minimum  price"  mentioned  in  sec. 
2387,  R.S.,  relating  to  trustee  townsites, 

1  refers  to  the  basic  minimum  price  of  $1.25 
per  acre  for  the  general  sale  of  public 
lands  established  in  the  act  of  Apr.  24, 
1820,  as  amended,  except  where  a  statute 

!  making  specific  lands  available  for  entry 

|  under  sec.  2387,  R.S.,  provides  some  other 
price. 
Trustee  Toivnsites — Minimum  Price 

\   (Aug.  13, 1952) 

A  preemption  claim  on  a  lot  within  Ar- 
gus Townsite,  Calif.,  was  properly  reject- 
ed where  the  record  indicates  that  the  ap- 

•t  pellant  did  not  maintain  residence  on  the 

'  lot  to  the  date  of  proof . 
Henry   C.   Delavan,   Los  Angeles   088641, 

j  A-26619  (Apr.  20,1953) 

A  preemption  claim  on  two  lots  within 

L  the    South   Addition   to   Argus   Townsite, 

j  Calif.,  was  properly  rejected  where  the 
applicant  did  not  maintain  residence  on 
either  lot  from  the  time  of  settlement  to 
the  date  of  proof . 

j  Clyde  E.  Keith,  Los  Angeles  088625,  A- 

,  26833  (Mar.  18,1954) 

TRESPASS 

GENERALLY 

Action  brought  on  behalf  of  the  United 
States  in  the  District  Court  for  the  Dis- 
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trict  of  Montana  to  restrain  Hansen  from 
grazing   livestock   upon   certain   lands  in 
Montana,    unpatented    mining    locations. 
Letter  to  Attorney  General,  sgd.  Solicitor. 
Ben  Hansen  (July  15,  1943) 

Whether  the  owner  of  land  may  be  re- 
strained from  using  an  access  road  to  and 
from  his  property  to  a  Government  park- 
way motor  road  where  no  other  access  is 
available. 

Memorandum  (Aug.  5,  1943) 

Proposition  of  settlement  denied.  Addi- 
tional payment  required.  Appeal  from  the 
General  Land  Office.  Modified  and  Re- 
manded by  Bradshaw. 

H.  V.  Solbeck,  Betty  Solbeck,  Donald  R. 
Barker,  1936330  "L",  A-23612  (Aug  6 
1943) 

Appeal  from  decision  of  GLO  re  claim 
for  damages  for  occupancy  of  public  land 
in  trespass.  Affirmed— by  Duncan,  sgd.  by 
Assistant  Secretary. 

Frank  A.  Gorman,  1912120  "L",  A-23683 
(Dec.  6, 1943) 

Payment  of  damages  and  removal  of 
equipment  required.  Affirmed— by  Sch- 
ivilck,  sgd.  Assistant  Secretary. 
R.  L.  Basich,  N.  L.  Basich,  G.  J.  Popovich, 
J.  S.  Smith,  G.  W.  Kovich,  G.L.O.  1957160 
"L",  A-23713  (Feb.  3, 1944) 

Involves  use  and  occupancy  of  public 
lands  in  trespass.  Modified  and  Remanded 
— by  Greeley. 

Benjamin  Warner,  Bonnie  B.  Makinson, 
1911043  "L",  A-23G04  (May  12,  1944) 

Suggestion  No.  392 — Interest  on  tresj 
claims. 
Memorandum  197 111 4  (June  7,  1944) 

Appellant  has  appealed  from  a  decision 
by  the  Commissioner  of  General  Land 
Office,  which,  on  September  11,  194D.  re- 
quired him  to  pay  $1,164  for  tortious  use 
and  occupancy  of  certain  public  lands  by 
himself  and  his  partner,  James  D.  Wirr. 
now  deceased.   The   Commi-  deci- 

sion  is   affirmed   as  modified,   and   is  re- 
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inanded  for  action  in  accordance  with  the 
suggestions  made  in  the  decision.  Affirmed 
as  Modified  and  Remanded  by  Greeley. 
Max  B.  Noah,  Phoenix  019923,  079924,  A- 
23749  (July  7, 1944) 

Payment  required  for  use  of  public  land 
—Appeal  from  the  GLO.  Affirmed  by 
Schivilck,  signed  by  Assistant  Secretary 
Chapman. 

Charles  H.  Weber,  "L",  G.L.O.  1948617, 
A-23853  (July  12, 1944) 

Gravel  trespass. 

Payment  of  damages  for  removal  of 
gravel  required. 

Appeal  from  the  General  Land  Office. 
Reversed  by  Boester,  signed  by  Assistant 
Secretary  Chapman. 

United  States  v.  Vinson  &  Pringle  d  Del 
Webb  Construction  Co.,  1970891  "L",  A- 
23884,  (Oct.  27,  1944) 

Refund  of  bid  deposit,  Contract  16g-999. 
Beebe  Construction  Company,  GLO  1986491 
"L"  (Feb.  14,  1945) 

Livestock  trespassing  on  Government 
Lands  in  Carlsbad  Caverns  National  Park. 

Whether  the  laws  of  the  State  of  New 
Mexico,  which  exempt  the  owner  of  live- 
stock from  liability  when  such  livestock 
trespass  on  unfenced  lands,  would  be  a 
factor  in  enforcing  the  regulations  of  the 
Secretary  governing  grazing  on  the  Park 
lands. 
Memorandum  (June  2, 1945) 

Right  of  Federal  explosives  investiga- 
tors to  enter  upon  private  premises. 
Memorandum  (June  5,  1945) 

Payment  demanded  for  occupational 
trespass.  Appeal  from  the  General  Land 
Office. 

J.    Caleb    Boyett,    Phoenix    080537    "L", 
A-23997  (July  5, 1945) 

Beaching  of  a  barge  off  the  shore  of  Fort 
McHenry  National  Monument  and  Historic 
Shrine. 
Memorandum  (July  18,  1945) 


TRESPASS— Continued 
GENERALLY— Continued 
Authority  to  Administer  Surplus  Lands 
as    Part    of    the    Oregon    and    California 
Lands. 

Solicitor's    Opinion,    M-34034     (July    30, 
1945) 

Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Stanley    W.    Dwinnell,    1999295    "L",    A- 
24196  (Feb.  5, 1946) 

Timber  trespass-  Appeal  from  the  Gen- 
eral Land  Office. 

Wilfred     Neilson,     Earl     Radmall,     GLO 
2013407  "L",  A-24238  (Feb.  6,  1946) 

Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Julius  Kilcher,  GLO  2023710  "L",  A-24245 
(Feb.  8, 1946) 

Presumption  of  willfulness  is  not  ren- 
dered inapplicable  in  trespass  actions 
which,  if  brought  by  private  litigants 
rather  than  the  Govt.,  would  be  barred 
by  the  statute  of  limitations.  There  is  no 
basis  in  law  or  policy  for  thus  limiting 
the  presumption.  Because  of  the  special 
circumstances  presumption  is  hereby  re- 
butted ;  trespasser  himself  brought  trespass 
to  Govt's,  attention  in  view  thereof,  Com- 
pany's evidence  (file  cover  showing  wrong 
descriptions,  fact  that  mining  maps  main- 
tained) held  insufficient. 

Discusses  rationale  of  presumption. 

A  business  organization,  which  selects 
the  method  of  setting  up  a  separate  cor- 
poration for  certain  functions,  cannot  be 
permitted  to  claim  disregard  for  such  ac- 
tion in  the  computation  of  damages  for 
trespass. 

The  Union  Pacific  Coal  Co.,  1958125  "L", 
A-24134  (Feb.  25,  1946) 

Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Edwin  M.  Smith,  Blackfoot  1963442  "L", 
A-24247  (Feb.  25,  1946) 

Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Oliver  Amouak,  GLO  2024284  "L",  A-24224 
(Mar.  8,  1946) 
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Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Merle   W.   Smith,   GLO   2023711    "L",   A- 
24244  (Mar.  8,  1946) 

Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Gline  Koonz,  GLO  2023712  "L",  A-24246 
(Mar.  8,  1946) 

Application  for  homestead  entry  held  for 
rejection. 

Joseph  E.  Shotwell,  SLC  062062  "(7",  A- 
21877  (Apr.  12,  1946) 

Register's  rejection  of  application  to  con- 
test affirmed  by  General  Land  Office. 

What  is  properly  the  subject  of  contest 
cannot  be  based  on  facts  of  record. 
Jack  L.  Brumfield  v.  Audrey  June  Ward, 
Black-foot  054233  "F",  A-24312    (June  5, 
1946) 

In  determining  liability  of  innocent  pur- 
chaser from  willful  trespass  (43  CFR 
288.2c),  no  germane  issue  is  raised  by 
allegations  that  purchaser  did  not  partici- 
pate in  cutting  of  timber,  that  he  did  not 
authorize  any  unlawful  cutting,  and  had  no 
knowledge  that  timber  was  taken  without 
authority. 

Fact  that  lower  rate  shows  trespass  lia- 
bility is  charged  in  Forest  Service  is  irrele- 
vant. 

Glen  L.  Wilson,  GLO  2011832  "L",  A-24288 
(July  15,  1946) 

Request  for  permission  to  trap  and  dis- 
pose of  livestock  trespassing  within  Oregon 
Pipe  Cactus  National  Monument. 

The  Park  Service  does  not  have  any  au- 
thority to  dispose  of  trespassing  domestic 
animals.  However,  if  the  person  wishing  to 
trap  and  dispose  of  trespassing  animals 
can  give  assurance  that  he  is  authorized 
to  carry  out  his  wish  under  State  law  he 
may  be  given  permission  to  enter  the  mon- 
ument lands. 
Memorandum  (July  31,  1946) 

Mining  of  coal  in  trespass  presumed  to 
be  willful,  in  the  absence  of  persuasive  evi- 
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dence  of  the  innocence  and  good  faith  of 
the  trespasser. 

In  view  of  notice,  warning  company 
prior  to  issuance  of  lease  mining  was  un- 
authorized and  in  trespass,  company  was 
not  in  good  faith. 

Dakota    Collieries    Co.,   Bismarck   020273 
"£",  A-24323  (Sept.  23,  1946) 

Secretary  is  authorized  to  issue  retroac- 
tive coal  lease  under  Mineral  Leasing  Act 
after  advertising. 

Such  authority  exercised  in  very  special, 
peculiar  circumstances  of  this  case,  which 
action  is  not  to  be  regarded  as  precedent 
in  any  other  case. 
Geneva  Steel  Company  (Sept.  27,  1946) 

No  persuasive  evidence  of  innocence  and 
good  faith  to  overcome  preemption  of  will- 
fulness if  trespasser's  correspondence  indi- 
cates that  he  was  aware  that  he  had  not 
as  yet  been  awarded  a  coal  lease. 

Assertions  that  a  claim  is  noncollectible 
and  that  a  coal  shortage  will  develop  if  the 
company  must  be  liquidated  are  matters 
to  be  considered  by  the  Treasury  or  Justice 
Department  as  bases  for  a  compromise. 
Dakota  Collieries  Co.,  Bismarck  02027J 
"L",  A-24323  (Oct.  30,  1946) 

Motion  for  rehearing.  Timber  trespass. 
Motion  denied. 

No  proper  grounds  for  a  rehearing  have 
been  shown.  The  motion  is  therefore  denied. 
Paul  W.  Dial  and  Harry  Parks,  Evan st on 
2013406  "L",  A-24235  (Dec.  17,  1946) 

Motion  for  rehearing.  Additional  pay- 
ment required.  Motion  denied. 

No  proper  grounds  for  a  rehearing  have 
been  shown. 

Glen  L.  Wilson,  Jess  Wilson,  The  Mom  h  y 
Land  &  Cattle  Co.,  2011832  "L",  A  24288 
(Dec.  31,  1946) 

1.  Department   may    waive    appellant's 

delay  to  serve  copy  of  appeal  on  adverse 
applicant  within  the  30  days  prescribed  by 
Rules  of  Practice. 

2.  Even-numbered  sections  within  limits 
of  railroad  grants  arc  isolated  or  discon- 
nected tracts  within  meaning  of  sec.  i.~,  of 
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the  Taylor  Grazing  Act,  so  that  both  cor- 
nering and  contiguous  landholders  have 
equal  preference  right  to  secure  grazing 
leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of 
Taylor  Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary  to 
satisfy  applicant  having  legal  preference 
or  whose  competing  application  would  have 
prevailed  in  view  of  other  pertinent  factors 
if  the  legal  preferences  of  persons  to  whom 
lease  was  awarded  had  not  over-ridden  the 
other  considerations  in  the  award  of  the 
lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
eral range  are  generally  not  settled  in  this 
Department. 

Henry  Mitchell  v.  Sawyer-Otondo  Sheep 
Co.,  Phoenix  079399,  080236  "K",  A-24380 
(Jan.  23, 1947) 

Claim  of  Billie  Martin  Carson,  to  certain 
lands  in  Newton  County,  Miss.,  acquired  by 
the  U.S.  in  trust  for  the  Choctaw  Indians 
of  Mississippi. 

By  statute  the  head  of  a  department  or 
agency  is  authorized  to  refer  to  the  Attor- 
ney General  any  claim  for  legal  investi- 
gation. 
Memorandum  (Feb.  18,  1947) 

Squatters  using  land  withdrawn  for 
reclamation  purposes  held  not  to  have  been 
in  trespass  where  Bur.  of  Reclamation  was 
aware  of  fact  that  withdrawn  area  was 
occupied  by  many  squatters,  some  of  whom 
had  moved  onto  the  land  in  order  to  estab- 
lish small  commercial  enterprises  and  to 
lease  cabin  space  to  persons  working  on  the 
construction  of  Parker  Dam,  and  where 
Bureau  made  no  effort  to  have  squatters 
removed. 
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Five-acre  tract  application  must  be  re- 
jected in  view  of  refusal  of  Federal  Power 
Commission  to  restore  land  to  entry,  but 
perhaps  possible  to  grant  special  land-use 
permit. 

William  R.  Buchanan,  Los  Angeles  05^550 
"L",  A-24023  (Feb.  28, 1947) 

Company  can  no  longer  be  required  to 
submit  statement  of  nonaffiliation  with 
person  having  trespass  record,  after  that 
individual  has  died  and  after  the  Govt.'s 
trespass  claim  has  been  settled. 
The  Long-Bell  Lumber  Co.,  Globe  Lumber 
Co.,  Monroe  Lumber  Co.,  2113577  "JP", 
A-24555  (Mar.  24,  1947) 

Company  can  no  longer  be  required  to 
submit  statement  of  nonaffiliation  with 
person  having  trespass  record,  after  that 
individual  has  died  and  after  the  Govt.'s 
trespass  claim  has  been  settled. 
Donbar  Lumber  Company,  Lorane  Valley 
Lumber  Co.,  2112577,  A-24554  (Apr.  1, 
1947) 

Lands  in  a  stock  driveway,  not  being 
used  by  the  general  public,  may  be  leased 
under  sec.  15  of  the  Taylor  Grazing  Act. 
Lease  applications  for  such  land  denied 
where  land  is  still  being  used  for  stock 
driveway  purposes.  The  requirement  that 
a  person,  who  has  enclosed  public  lands 
within  a  fence,  tender  payment  for  the 
previous  unauthorized  trespass  use  before 
a  lease  for  such  lands  will  be  issued  to 
him,  is  proper  and  entirely  appropriate. 
J  once  B.  Eccles,  2138327  (669102)  "Lc4 
A-24580  (Apr.  4,  1947) 

1.  Land  will  not  be  classified  as  agri- 
cultural absent  showing  of  sufficient  water 
to  permit  cultivation. 

2.  A  trespasser  in  possession  bars  the 
granting  of  an  application  for  homestead 
entry  filed  by  another. 

Ralph  Gordon  Ruber,  Carson  City  021234 
"C",  A-23539  (Apr.  17,  1947) 

The  act  of  Mar.  4,  1931,  46  Stat.  1530, 
which  withdrew  certain  lands  to  protect 
the  water  supply  of  the  City  of  Los  An- 
geles and  other  cities  in  Calif.,  permits 
the   use  of  the  land  for  recreational  or 
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grazing  purposes  but  does  not  authorize 
permanent  settlement  upon  the  lands.  De- 
partmental circulars  of  April  18  and  June  6, 
1935,  53  I.D.  369,  which  permitted  use  of 
the  withdrawn  lands  "for  recreational  pur- 
poses" without  "any  special  permit"  re- 
lated to  such  uses  as  hiking,  hunting, 
fishing,  overnight  camping,  canoeing,  swim- 
ming, and  other  similar  uses  but  did  not 
authorize  permanent  use  and  occupation 
and  the  construction  of  permanent  im- 
provements without  specific  authorization 
by  the  Department. 

Under  California  law  the  improvements 
permanently  placed  on  the  land  belong  to 
the  owner  of  the  land  except  as  specified  in 
sec.  1013,  Deering's  Calif.  Civil  Code 
(1941). 

Gean  Lathrop,  2129034;  Sacramento  036130 
"L",  A-24635  (July  2,  1947) 

BLM  has  found  the  Illinois  Central  R.R. 
Co.  and  the  Menhall  Drilling  Co.  to  be  in 
trespass  with  respect  to  the  latter's  drilling 
for  and  production  of  oil  on  certain  lands 
in  Illinois. 

The  Railroad  Co.  has  appealed  from  the 
decision,  merely  asking  that  the  Bureau  be 
restrained  from  taking  steps  to  enforce 
penalties  against  the  appellant  until  after 
there  has  been  a  judicial  determination  of 
the  ownership  of  the  minerals  involved. 

Case  remanded  to  Bureau  for  immediate 
reference  to  the  Department  of  Justice  with 
a  request  for  the  institution  of  proceedings 
against  the  Railroad  Co.  and  others  in- 
volved to  establish  the  title  of  the  U.S.  to 
the  minerals  and  for  such  other  relief  as 
may  be  appropriate. 

Illinois  Central  Railroad  Co.,  Menhall 
Drilling  Company,  2121493,  A-24676  (Aug. 
1,  1947) 

Nonmetalliferous  mining  locations  made 
after  a  withdrawal  under  the  act  of 
June  25,  1910  (43  U.S.C.  141)  for  the 
purpose  of  development  of  the  land  under 
the  Small  Tract  Act  of  June  1,  1938  (43 
U.S.C.  682a)  are  invalid.  The  fact  that 
patents  under  the  Small  Tract  Act  reserve 
the  mineral  deposits  to  the  U.S.  does  not 
diminish  the  prohibition  against  metallif- 
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erous    mining    locations    affected    by    the 
withdrawal  order. 

Bob  Barber,  et  al,  2139919  "A7",  A-24669 
(Aug.  15,  1947) 

Lands  withdrawn  for  the  City  of  Los 
Angeles  by  the  act  of  Mar.  4,  1931  (46  Stat. 
1530,  1539),  and  the  act  of  June  23,  1936 
(49  Stat.  1892),  are  not  subject  to  occu- 
pancy by  private  persons  for  the  purpose 
of  permanent  settlement.  Such  occupancy 
is  a  trespass  which  may  be  abated;  and 
any  buildings  affixed  to  the  land  by  the 
trespasser  belong  to  the  Govt. 

Gean  Lathrop,  Sacramento  036130,  2129034 
"L",  A-24635  (Sept.  10,  1947) 

By  Assimilated  Crimes  Act  (18  U.S.C. 
468),  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which 
are  under  the  exclusive  jurisdiction  of  the 
United  States  State  Game  Wardens  have  no 
jurisdiction  to  enforce  State  or  Federal 
game  laws  on  lands  ceded  to  exclusive  use 
of  the  United  States  Game  Management 
Agents  and  U.S.  Deputy  Game  Wardens, 
appointed  to  enforce  designated  laws  only, 
cannot  take  action  to  enforce  them  on  mili- 
tary reservations  of  State  wildlife  conser- 
vation laws  adopted  as  Federal  laws  under 
the  provisions  of  the  Assimilated  Grimes 
Act,  or  otherwise.  Violations  by  military 
personnel  of  wildlife  conservation  laws  or 
regulations  on  military  reservations,  ir- 
respective of  the  Assimilated  Crimes  Act, 
can  be  prosecuted  before  courts-martial 
under  Article  of  War  96.  Violations  of  Fed- 
eral game  laws  by  civilians  on  a  military 
reservation  over  which  the  U.S.  has  ex- 
clusive jurisdiction,  and  which  Ealls  v  ithin 
the  category  of  a  petty  offense  I  L8  Q.S.C. 
541),  may  be  prosecuted  by  military  per- 
sonnel before  a  proper  U.S.  Commissi 
U.S.  attorneys  and  marshals  can  apprehend 
and  prosecute  offenders  of  Federal 
laws,  including  fed-Tally  adopted  S 
iaws.  upon  military  r  3en  al  Lons  < 
under  the  exclusive  jurisdicl  Ion  of  thi 

Memorandum  Opinion  (Oct.  2 '.  L947) 
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Where  two  applicants  for  grazing  leases 
have  equal  legal  preference,  but  on  appli- 
cant's range  is  seriously  overgrazed  while 
the  other  conducts  his  grazing  operations 
under  proper  range  practices,  the  Govt's 
interest  would  be  better  served  by  a  lease 
to  the  latter  applicant. 

Where  an  applicant  has  fenced  the  Govt, 
land  within  his  range  without  authority, 
he  should  be  required  to  pay  for  the  previ- 
ous unauthorized  use  of  the  tract  during 
the  time  when  it  was  so  fenced,  and  such 
requirement  may  be  imposed  upon  him  as 
a  condition  to  the  issuance  of  a  grazing 
lease  to  him. 

Carl  E.  Linsey  v.  B.  A.  Wheaton,  Spokane, 
019820,  0198U  "LU",  A-25225  (June  14, 
1948) 

An  application  for  the  public  sale  of 
land  included  in  a  power  reserve  cannot  be 
granted,  and  it  will  not  be  held  in  a  sus- 
pended status  pending  possible  restoration 
of  the  land  to  the  public  domain. 
Edward  J.  Lange,  Spokane  019693,  A- 
25213  (Dec.  14,  1948) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

It  is  proper  to  reject  an  application  for 
oil  and  gas  lease  covering  land  withdrawn 
for  reclamation  purposes  where  such  land 
is  within  an  area  proposed  to  be  used  for  a 
reservoir. 

Crystal    Oil    Company,    Salt    Lake    City 
065102  "N",  A-25464  (Feb.  14,  1949) 

Application  for  Homestead  Entry  Re- 
jected. 

One  who  remains  in  possession  of  land 
after  his  entry  under  the  homestead  law 
has  been  canceled,  is  a  mere  trespasser. 

A  settlement  claim  under  the  homestead 
law  could  not  be  acquired  through  pur- 
chase from  a  prior  settler. 

No  right  is  acquired  by  settlement  on 
land  previously  withdrawn  from  entry  un- 
der the  homestead  law. 
John    Dondero,    Sacramento    038301,    A- 
25582  (Nov.  29,  1949) 

The  fact  that  if  a  publicly  owned  utility 
had  received  a  permit  for  a  right-of-way 
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it  would  have  been  rent  free  does  not  relieve 
it  of  full  liability  for  trespass  in  the  ab- 
sence of  such  a  permit. 

Opinion  of  April  10  1950,  on  Right-of-Way 
for  Power  Transmission  Lines — Overton 
Power  District  No.  5  (Apr.  25, 1950) 

One  who  occupies  and  makes  improve- 
ments upon  land  included  in  a  shore  space 
reserve  in  Alaska,  prior  to  the  restoration 
of  the  land  from  the  reserve,  does  not 
acquire  an  equitable  claim  which  will  en- 
title him,  upon  the  restoration  of  the  land 
from  the  reserve,  to  a  preferred  right  of 
application  for  the  land  under  the  home- 
stead law  or  Small  Tract  Act,  over  quali- 
fied veterans  of  World  War  II. 

Where  valuable  improvements  have  been 
made  in  such  circumstances,  the  person 
making  the  improvements  will  be  allowed 
a  reasonable  time  to  remove  the  improve- 
ments prior  to  the  awarding  of  a  small- 
tract  lease  on  the  land  to  another  person, 
and  in  the  event  that  an  improvement  can- 
not be  removed  without  substantial  dam- 
age to  it  or  to  the  land  and  such  improve- 
ment is  of  value  to  the  prospective  lessee 
of  the  land,  the  latter  will  be  required  to 
reimburse  the  person  who  made  the  im- 
provement for  its  reasonable  value. 
Maynard  M.  Stutzman,  Fairbanks  01^6^ 
A-25844    (May  17,  1950) 

When  lands  subject  to  E.O.  No.  6910  or 
E.O.  No.  6964  are  classified  as  suitable  for 
homestead  entry  and  application  is  filed 
and  subsequently  rejected,  the  land  be- 
comes, immediately  upon  such  rejection 
becoming  final  and  noted  on  the  tract 
books,  subject  to  homestead  settlement. 
Effect  of  Homestead  Classification  of 
Lands  Subject  to  E.O.  Nos.  6910  and  6964 
(July  24,  1950) 

Bur.  of  Land  Management  has  respon- 
sibility with  respect  to  trespasses  on  public 
lands  withdrawn  for  power-site  purposes, 
except  trespasses  involving  development  of 
use  of  hydroelectric  power. 

An  application  for  a  water  pipeline  for 
irrigation  of  agricultural  crops  should  be 
filed  under  act  of  Mar.  3,  1891  (43  U.S.C. 
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946-949) ,  and  not  under  act  of  Feb.  15,  1901 
(43  U.S.C.  959)  (58I.D.40). 

Entries  Subject  to  Sec.  2/j.  Federal  Power 
Act  (Aug.  24,  1950) 

Where  an  applicant  for  the  public  sale  of 
an  isolated  tract  submits  a  bid  at  the  sale 
but  then  withdraws  it,  he  thereby  with- 
draws from  the  proceeding  and  leaves  the 
sale  to  other  bidders  and  to  preference 
right  applicants. 

Where  the  applicant  for  a  public  sale 
withdraws  from  the  proceeding,  he  has  no 
standing  thereafter  to  protest  against  a 
declaration  that  two  other  persons  have 
jointly  submitted  the  highest  bid  at  the 
sale. 

Where  a  joint  bid  from  two  persons 
claiming  to  own  contiguous  land  is  the 
only  bid  received  at  the  public  sale  of  an 
isolated  tract,  and  no  preference  right 
claimant  matches  the  bid  within  the  80-day 
period  available  for  that  purpose,  it  is 
unnecessary  for  the  joint  bidders  to  sup- 
port their  bid  by  showing  that  they  jointly 
or  severally  own  land  contiguous  to  the 
tract  of  public  land. 

Where  it  is  alleged  by  a  protestant  that 
the  parties  jointly  submitting  the  only  bid 
at  the  public  sale  of  an  isolated  tract  have 
been  guilty  of  longstanding  trespass  on  the 
tract,  no  rights  accrue  to  the  protestant  by 
virtue  of  such  allegations,  since  the  alleged 
trespass  is  a  matter  of  concern  solely  be- 
tween the  Govt,  and  the  alleged  trespassers. 

Elmer  L.  Crozier,  Los  Angeles  076681,  A- 
26209  (July  25,  1951) 

Where  a  cableway  was  constructed 
across  a  stream  in  a  national  park  as  part 
of  a  stream-gauging  station,  and  park  visi- 
tors, without  authorization,  used  the  cable- 
way  for  the  purpose  of  crossing  the  river 
instead  of  crossing  over  a  bridge  located 
approximately  a  quarter  of  a  mile  away, 
the  visitors  during  the  course  of  such  un- 
authorized use  were  in  a  status  comparable 
to  that  of  trespassers. 

The  owner  of  property  is  not  under  any 
duty  to  put  it  in  a  safe  condition  for  use  by 
tresspassers;  but,  instead,  the  property 
owner  is  merely  under  an  obligation  not 
to  injure  trespassers  willfully  and  inten- 
tionally or  by  means  of  positive  acts  of 
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negligence  after  becoming  aware  of  their 
presence. 

The  "attractive  nuisance"  doctrine  is  ap- 
plicable only  to  children  of  tender  years 
who  are  too  young  to  understand  and  ap- 
preciate the  danger  involved  in  using  a 
hazardous  device,  and  is  not  applicable  to 
a  boy  of  high  school  age. 

The  "attractive  nuisance"  doctrine  is  not 
applicable  to  a  cableway  across  a  stream, 
because  it  is  not  of  such  a  nature  to  entice 
small  children  to  trespass  on  it. 

Paul  M.  McKelvey,  T-437  (Mar.  12,  1952; 

The  basis  for  classification  of  trespassers 
is  the  general  proposition  that  an  "inno- 
cent" trespasser  is  one  who  acts  upon  an 
honest  belief  in  the  legal  propriety  of  his 
action,  and  that  a  "willful"  trespasser  is 
one  who  knows  he  is  wrong. 

The  burden  of  proof  is  upon  the  tres- 
passer. 

If  the  evidence  disclosed  only  a  knowl- 
edge upon  a  trespasser's  part  that  he  held 
no  title  to  mineral  that  he  had  taken,  the 
reasonable  inference  would  be  that  the  tres- 
pass was  willful.  See  Benson  Mining  Co.  v. 
Alta  Mining  Co. 

Mere  negligence  does  not  make  a  trespass 
willful. 

The  courts  will  not  inevitably  chara< 
ize  as  willful  a  trespasser  who  is  aware 
that  he  lacks  title.  See  Keys  v.  Pittsburg  ti- 
ll". Coal  Co.,  Trotter  v.  Maclean,  Rod:  v. 
Belmar  Contracting  Co. 

The  doctrine  of  the  above  cases  may  not 
be  applicable  to  trespass  against  the  U.S. 
Memorandum  (Aug.  12,  1952) 

In  recent  years  the  Bur.  of  Land  Man- 
agement has  refused  to  do  business  with 
persons  against  whom  it  has  an  unsatisfied 
trespass  claim  unless  a  bond  is  put  up  of 
sufficient  amount  to  cover  the  estimated 
damages.  The  one  exception  is  thai  any 
materials  seized  by  the  Govt,  when  a 
pass  is  discovered  may  be  sold  to  the 
trespasser. 

This  docs  not  always  work  to  the  ad- 
vantage of  the  Govt,  bo  certain  changes  are 
suggested.  These  changes  are  embodied  In 
the  third  and  fourth  Items  of  a  statement 
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of  policy  approved  by  the  Secretary.  They 
would  permit  such  sales  after  a  finding 
by  the  Regional  Administrator  that  there 
is  a  dispute  as  to  liability  or  amount  of 
liability,  that  there  is  no  other  qualified 
bidder,  that  sale  to  trespasser  is  to  the 
interest  of  the  Govt.,  or  that  the  manage- 
ment program  of  the  Department  will  not 
be  adversely  affected  by  the  sale. 

Attached  is  a  memo  outlining  attitude 
of  various  agencies  toward  the  same  prob- 
lem. 

Policy  of  Refusing  to  do  Business  With 
Trespassers  (Mar.  28,  1953) 

A  corporation  which  converted  to  its  own 
use  timber  cut  on  public  land  in  Idaho 
by  a  willful  trespasser,  believing  such  tim- 
ber to  have  been  cut  on  private  land  pur- 
suant to  contracts  between  itself  and  the 
landowners,  is  liable  to  the  Govt,  for  the 
value  of  the  timber  at  the  time  of  delivery 
to  it,  where  the  trespasser  was  an  inde- 
pendent contractor  and  his  trespasses  were 
committed  without  the  current  knowledge 
or  subsequent  approval  of  the  corporation- 
Salmon  River  Lumber  Co.,  P-3590,  A-26820 
(Dec.  17, 1953) 

MEASURE  OF  DAMAGES 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938) — Effect  on  rules  for  measure  of 
damages  in  trespass  on  United  States  prop- 
erty in  the  absence  of  Federal  Legislation. 
Solicitor's  Opinion,  M-33575  (May  11, 
1944) 

Payment  of  damages  and  removal  of 
equipment  required — Motion  for  Rehear- 
ing. Mo.  denied  by  Boester  surnamed  Bush, 
Edelstein  and  signed  by  Assistant  Secre- 
tary Chapman. 

R.  L.  Basich,  N.  L.  Basich,  G.  J.  Popovich, 
J.  S.  Smith,  G.  W.  Kovich,  "L",  G.L.O. 
1957160,  A-23713  (July  7,  1944) 

Gravel  trespass. 

Payment  of  damages  for  removal  of 
gravel  required. 

Appeal  from  the   General   Land   Office. 

Reversed  by  Boester,  signed  by  Assistant 
Secretary  Chapman- 
United  States  v.  Vinson  &  Pringle  &  Del 
Webb   Construction  Co.   1970891   "L",  A- 
23884  (Oct.  27,  1944) 
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Sand  and  gravel  trespass.  Payment  re- 
quired. Appeal  from  the  General  Land  Of- 
fice. 

M.  G.  Axman,  James  L.  Miller,  1970892  "L", 
A-23956  (Jan.  31, 1945) 

Coal  trespass.  Payment  required  for  will- 
ful trespass  in  mining  and  removing  coal. 
Appeal  from  the  General  Land  Office. 
Utah   Fuel    Company,    GLO    1877628,    A- 
24133  (Aug.  14, 1945) 

Decision  of  the  General  Land  Office  mak- 
ing demand  to  pay  the  sum  of  $138.12  as 
damages  for  the  unlawful  use  and  occu- 
pancy for  a  business  site.  Motion  for  re- 
hearing. 

J.  Caleb  Boyett,  Phoenix  080537,  A-23997 
(Sept.  18,  1945) 

Payment  required  for  willful  trespass  in 
mining  and  removing  coal. 
Utah  Fuel  Company,  GLO  1877628  "L",  A- 
24133  (Oct.  3, 1945) 

Determination  of  damages  suffered  by 
the  Govt,  through  the  removal  of  timber 
on  land  through  which  the  U.S-  has  a  scenic 
easement. 
Memorandum  (Dec.  12, 1945) 

Demand  for  damages.  Appeal  from  the 
General  Land  Office. 

Francis    LaVern    Eorsley,    Carson    City 
020972  "L",  A-23904  (Jan.  29,  1946) 

Held:  It  is  the  policy  of  this  office  to 
assess  damages  in  accordance  with  the 
statutes  of  the  State  in  which  trespass  com- 
mitted. In  this  instance  it  is  double  dam- 
ages for  innocent  trespass,  treble  damages 
for  willful  trespass.  The  position  of  the 
Justice  Department  makes  it  necessary  to 
adjudicate  on  the  basis  of  willful  trespass. 
Measure  of  Damages  Assessed  in  Timber 
Trespass  Committed  in  Oregon  (Jan.  31, 
1946) 

Coal  trespass.  Payment  required  for  will- 
ful trespass  in  mining  and  moving  coal. 
Petition  for  the  exercise  of  supervisory 
authority. 

United  States  v.  Vinson  &  Pringle  &  Del 
(Feb.  14. 1946) 
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Coal  trespass.  Modification  of  decision  of 
Dec.  12,  1944.  Payment  required.  Appeal 
from  the  General  Land  Office. 
The  Union  Pacific  Coal  Co.  1958125  "L", 
A-24134  (Feb.  25, 1946) 

Presumption  of  willfulness  is  not  ren- 
dered inapplicable  in  trespass  actions 
which,  if  brought  by  private  litigants 
rather  than  the  Govt,  would  be  barred  by 
the  statute  of  limitations.  There  is  no  basis 
in  law  or  policy  for  thus  limiting  the  pre- 
sumption. Because  of  the  special  circum- 
stances presumption  is  here  rebutted ; 
trespasser  himself  brought  trespass  to 
Govt's  attention;  in  view  thereof,  Com- 
pany's evidence  (file  cover  showing  wrong 
descriptions,  fact  that  mining  maps  main- 
tained) held  insufficient. 

Discusses  rationale  of  presumption. 

A  business  organization,  which  selects 
the  method  of  setting  up  a  separate  cor- 
poration for  certain  functions,  cannot  be 
permitted  to  claim  disregard  for  such  ac- 
tion in  the  computation  of  damages  for 
trespass. 

The  Union  Pacific  Coal  Co.  1958125  "L", 
A-24134  (Feb.  25,  1946) 

Timber  trespass.  Appeal  from  the  Gen- 
eral Land  Office. 

Edwin  M.  Smith,  Blackfoot  1963U2  "L", 
A-24247  (Feb.  25,  1946) 

Coal  trespass.  Additional  payment  re- 
quired for  willful  trespass  in  mining  and 
General   Land   Office. 

Harold   L.    McFarland,    2022181    "L",   A- 
24163  (Feb.  27,  1946) 

Coal  trespass.  Additional  payment  re- 
quired for  willful  trespass  in  mining  and 
removing  coal. 

Appeal  from  the  General  Land  Office. 
Eealy  River  Coal  Corp.,  Fairbanks  01068 
"L",  A-24278  (Mar.  7,  1946) 

Sand  and  Gravel  Trespass.  Payment  of 
damages  for  removal  of  gravel  required. 
Tanner    Construction    Company,    1998171 
"L",  A-24251  (Mar.  15, 1946) 

Specifications  of  error  cannot  be  required 
in  appeals  from  the  General  Land  Office 
of  the  Secretary. 
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Mining  of  coal  in  trespass  presumed  to 
be  willful,  in  the  absence  of  the  innocence 
and  good  faith  of  the  trespasser.  A  belief 
that  a  trespass  might  be  considered  an  in- 
nocent trespass  does  not  make  a  trespass 
innocent 

C.  D.  Ray,  Albert  J.  Murphy,  Coal  Tres- 
pass 1980336  "L",  A-24142  (Apr.  9,  1946) 

Demand  for  additional  payment. 

Appeal    dismissed    as    the    amount    de- 
manded in  the  decision  of  Feb.  25,  1946,  by 
the  Commissioner  was  paid  in  full. 
Rex  Clemens,  T.  J.  Starker,  Timber  tres- 
pass 2013015  "L",  A-24304  (May  14,  1946) 

Timber  trespass  damages,  in  the  absence 
of  State  law,  are  measured  by  the  Depart- 
mental regulations  in  respect  thereto. 

Paul    W.    Dial,    Harry   Parks,    Evanston 
2013 Jf06  "L",  A-24235  (June  26,  1946) 

Motion  for  rehearing.  Payment  required 
for  unauthorized  use  of  land. 
Charles  H.  Weber,  GLO  19^8617,  A-23853 
(July  11,  1946) 

In  determining  liability  of  innocent  pur- 
chaser from  willful  trespass  (43  CFR 
288.2c),  no  germane  issue  is  raised  by  alle- 
gations that  purchaser  did  not  participate 
in  cutting  of  timber,  that  he  did  not  au- 
thorize any  unlawful  cutting,  and  had  no 
knowledge  that  timber  was  taken  without 
authority. 

Fact  that  lower  rate  shows  trespass 
liability  is  charged  in  Forest  Service  is 
irrelevant. 

Glen    L.    Wilson,    2011832    "L",    A-24288 
(July  15, 1946) 

Timber  trespass.  Additional  payment  re- 
quired. Appeal  from  the  General  Land 
Office. 

1.  Timber  trespass  held  innocent  where 
trespasser  relied  on  boundary  line  errone- 
ously run  by  professional  surveyor  hired 
to  run  this  line  specially. 

2.  Stumpage  value  of  timber  cut  in  tres- 
pass may  be  measured  by  prices  received 
by  the  U.S.  for  similar  timber  cut  and  sold 
from  nearby  lands  at  the  time  of  the 
trespass. 

Lee  Blakkolb,  2010892  "L",  A.-2432  I   I  Nov. 
15,  1946) 
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Motion  for  rehearing.  Timber  trespass. 
Motion  denied. 

No  proper  grounds  for  a  rehearing  have 
been  shown.  The  motion  is  therefore 
denied. 

Paul  W.  Dial  and  Harry  Parks,  Evanston 
2013406,  A-24235  (Dec.  17,  1946) 

Motion  for  rehearing.  Additional  pay- 
ment required.  Motion  denied. 

No  proper  grounds  for  a  rehearing  have 
been  shown. 

Glen  L.  Wilson,  Jess  Wilson,  The  Moseley 
Land  &  Cattle  Co.,  2011832  "L",  A-24288 
(Dec.  31,  1946) 

Proposed  letter  to  Secretary  of  Agricul- 
ture re  compromise  in  settlement  of  a 
timber  trespass  on  Barage  County, 
Michigan. 

All  the  powers  and  functions  of  the  Sec- 
retary of  Agriculture  relating  to  the  ad- 
ministration of  this  land  are  now  vested  in 
the  Secretary  of  the  Interior,  acting 
through  the  CIA. 

There  seemed  to  be  no  authority  under 
which  land  was  acquired  to  effect  a  com- 
promise. 
Memorandum  (Feb.  14, 1947) 

Case  remanded  to  Bur.  of  Land  Man- 
agement with  directions  to  compute  Ray's 
and  Dilbert  Murphy's  liability  on  the  basis 
of  an  innocent  trespass. 
C.  D.  Ray,  Dilbert  J.  Murphy,  1980336  "L", 
A-24642  (Apr.  29,  1947) 

It  was  decided  in  a  meeting  held  Apr. 
29,  1947,  that  trespass  charges  are  too  low 
and  too  varied. 

Subsequently,  it  was  determined  that  in 
the  absence  of  a  State  law  prescribing 
charges  for  grazing  trespass,  that  trespass 
charges  be  based  on  commercial  rates  pre- 
vailing in  the  locality  pending  considera- 
tion of  a  proposed  bill  entitled  "To  pre- 
scribe the  measure  of  damages  on  account 
of  trespasses  upon  lands  or  mineral  de- 
posits owned  by  the  U.S." 
Grazing  Trespass  Charges  (May  23,  1947) 

Timber  Trespass — Demand  for  Payment. 
Sutherland  Construction  Co.,  2106792  "L" 
Great  Falls  086402,  A-24385  (July  2,  1947) 
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Guano  Trespass — Demand  for  Payment. 
Ernest  R.  Wooley,  Brookfield  Products  Co., 
Carson   City  022078   "L",   A-24490    (Aug. 
18,  1947) 

Timber  Trespass — Demand  for  Payment. 
St.  Louis  Cooperage  Co.,  Millman  Lumber 
Co.,  2032078  "L",  A-24651  (Aug.  20,  1947) 

1.  Registered  letter  from  the  Bur.  of 
Land  Management  allowing  30  days  to  pay 
damages  or  to  submit  additional  informa- 
tion. 

2.  If  payment  is  received  in  full,  matter 
is  closed. 

3.  If  no  response  received  to  letter  file 
referred  to  Solicitor. 

4.  Solicitor  may  modify  or  reject  the 
conclusion  of  the  Bur.  of  Land  Manage- 
ment; he  may  conduct  further  correspon- 
dence with  the  trespasser  and  if  still  not 
satisfied,  may  refer  the  matter  to  the  At- 
torney General  for  institution  of  litigation. 

Procedure  in  Trespass  Cases  (Oct.  24, 
1947) 

The  fact  that  a  trespasser  acted  upon 
the  mistaken  advice  of  counsel  in  cutting 
and  removing  timber  does  not  relieve  him 
of  liability  for  treble  damages  under  the 
law  of  Montana. 

Sutherland  Construction  Co.,  Timber  Tres- 
pass 2106792  "£",  Great  Falls  086402 
A-24385  (June  30,  1948) 


It  is  proper  to  demand  payment  for  the 
unauthorized  removal  of  coal  from  the 
public  lands  on  the  basis  of  the  value  of 
the  coal  removed  without  deduction  for 
labor  or  other  expenses  incurred  in  the 
removal  thereof  from  one  who  removed  the 
coal  after  having  been  notified  that  such  re- 
moval would  constitute  a  willful  trespass. 

It  is  not  error  to  make  such  a  demand 
upon  the  person  who  has  removed  the  coal 
without  according  that  person  a  hearing, 
since  enforcement  is  not  had  without  the 
aid  of  court  proceedings  in  which  the  is- 
sues are  triable  de  novo. 

The  amount  expended  for  labor  in  re- 
moving the  coal  is  not  necessarily  indica- 
tive of  the  value  of  the  coal. 

Harve  Pettigrew,    Cheyenne   058931   "L", 
A-24631  ( Sept.  24, 1948)  ]  ^ 
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In  exercising  the  implied  or  inherent 
executive  authority  to  make  appropriate 
agreements  concerning  the  production  of 
oil  and  gas  in  the  submerged  coastal  lands 
of  the  U.S.  whenever  such  action  is 
deemed  necessary  for  the  purpose  of  pro- 
tecting the  property  and  interests  of  the 
U.S.,  the  Secretary  of  the  Interior  is  not 
required,  as  a  matter  of  law,  to  recognize 
the  equities  of  those  persons  who  have 
heretofore  been  engaged  in  the  develop- 
ment of  oil  and  gas  deposits  within  such 
lands  under  leases  granted  by  the  respec- 
tive coastal  States. 

The  responsibility  of  the  Secretary  of 
the  Interior  under  E.O.  No.  9633  includes 
the  duty  of  attempting  to  collect  damages 
from  persons  who  have  committed  tres- 
passes on  submerged  coastal  lands  by  way 
of  oil  and  gas  operations  under  State 
leases,  unless  the  Congress  enacts  legisla- 
tion forgiving  such  trespasses,  in  whole  or 
in  part. 

Submerged  Coastal  Lands,  M-36042  (June 
29,  1950) 

Since  a  mining  locator  has  merely  a  pos- 
sessory interest  in  the  location,  the  U.S. 
has  a  reversionary  interest  in  the  claim, 
which  it  has  a  right  to  protect  against 
waste  and  unlawful  use.  Any  use  of  the 
surface  of  an  unpatented  claim  for  pur- 
poses unrelated  or  foreign  to  mining  is 
unauthorized  and,  therefore,  in  trespass. 
The  liability  is  the  same  as  for  trespass 
committed  on  other  public  lands,  unaffected 
by  the  question  of  whether  the  claim  is 
valid  or  invalid ;  and  the  measure  of  dam- 
ages is  from  the  inception  of  the  wrongful 
occupancy. 

United    States    Mining   Laws    (Aug.    25, 
1950) 

Before  severance,  a  crop  produced  by  a 
trespasser  belongs  to  the  owner  of  the  land. 

A  crop  grown  and  harvested  by  a  tres- 
passer may  not  be  recovered  by  the  owner 
of  the  land. 

Unless  otherwise  prescribed  by  statute, 
where  the  trespass  was  willful,  the  owner 
of  the  land  may  recover  exemplary  dam- 
ages. He  may,  at  his  option,  elect  to  recover 
either  the  rental  value  of  the  land  or  the 
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mesne  profits  derived  from  the  unlawful 
use  of  the  land. 

Agricultural  Trespass — Computation  of 
Damages  (Aug.  20, 1951) 

Where  a  Govt,  employee  parked  a  Govt, 
truck  on  the  top  of  a  hill,  unattended  and 
without  adequate  brakes  and  in  violation 
of  Departmental  regulations,  and  the  truck 
rolled  down  the  hill  and  struck  a  private 
motor  vehicle,  the  conduct  of  the  Govt,  em- 
ployee constitutes  negligence. 

Under  certain  circumstances,  the  owner 
of  premises  owes  to  a  trespasser  the  same 
duty  of  protection  from  active  negligence 
as  the  owner  owes  to  a  bare  licensee. 

A  fellow  servant  has  the  same  rights 
against  the  master  as  has  a  third  party 
for  harm  done  to  things  belonging  to  the 
servant  that  are  not  used  by  him  in  his 
employment. 

Claim  of  Walter  Stinson  and  Service  Fire 
Insurance  Company  of  New  York,  Subro- 
gee, T-397  (Oct.  4, 1951) 

The  authority  conferred  by  BLM  Order 
No.  427  Aug.  16,  1950,  and  Order  No.  100, 
Region  I,  of  Aug.  20,  1951,  include  the 
authority  to  execute  a  release  of  the  Govt's 
claim  for  damages  for  trespass  committed 
on  the  public  lands,  when  full  payment  for 
the  damages  has  been  made. 

Tort  cases,  other  than  trespass  on  the 
public  lands,  involving  damages  to  Govt, 
property,  should  be  processed  in  accordance 
with  Departmental  Order  No.  2528  of  July 
27,  1949,  as  amended  on  Sept.  28,  1949, 
Amendment  No.  1. 

Authority  to  Execute  Releases  in  Cases  of 
Torts   to   Government  Property    (June   2, 
1953) 
TRUST    TERRITORY    OF    THE    PACIFIC 

ISLANDS 

The  Trust  Territory  of  the  Pacific 
Islands  is  not  a  "territory"  or  "possession" 
of  the  U.S.  within  the  meaning  of  43  U.S.C. 
48,  and  the  annual  appropriation  act  lan- 
guage applicable  to  the  functions  of  the 
Geological  Survey.  The  Geological  Survey 
does  not  have  authority  to  expend  or 
request  the  expenditure  of  funds  for  work 
only  appertaining  to  the  Trust  Territory 
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from   the   regular   appropriations   to    the 
Geological  Survey. 

Authorization  for  the  Geological  Survey 
to  Carry  on  its  Functions  in  the  Trust 
Territory  of  The  Pacific  Islands,  M-36209 
(May  10,  1954) 

UNDER  SECRETARY  OF  THE  INTERIOR 

Reorganization  Plan  No.  3  of  1950  does 
not  empower  the  Secretary  to  make  provi- 
sion respecting  the  matter  of  temporary 
succession  of  the  office  of  the  Secretary  of 
Interior  in  case  of  the  death,  resignation, 
absence,   or   sickness   of  the   Secretary. 

In  the  absence  of  a  Presidential  direc- 
tive to  the  contrary,  the  Under  Secretary, 
if  present,  would  temporarily  succeed  to 
the  duties  of  the  Secretary  in  the  event 
of  the  latter's  death,  resignation,  absence, 
or  sickness. 

The  President  has  the  power  to  deter- 
mine the  order  in  which  officers  of  the 
Department  shall  succeed  temporarily  to 
the  duties  of  the  Secretary  in  the  event 
of  the  latter's  death,  resignation,  absence, 
or  sickness,  but  the  President's  choice 
is  limited  to  those  officers  of  the  Depart- 
ment who  are  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate. 

As  the  Administrative  Assistant  Secre- 
tary is  not  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate, 
he  cannot  be  designated  by  the  President 
to  function  temporarily  as  Acting  Secre- 
tary of  the  Interior. 

Solicitor's  Opinion,  M-36039  (June  14, 
1950) 

Material  concerning  handling  of  labor 
disputes  in  defense  industries,  as  follows : 

1.  Report  to  the  President— The  Labor 
Dispute  in  the  Bituminous  Coal  Industry. 

2.  U.S.  v.  International  Union,  UMW, 
et  ah  Complaint  for  Injunctive  Relief 
under  Labor  Management  Relations  Act, 
1947.  A  suit  to  enjoin  the  continuance  of  a 
strike  by  the  International  Union,  UMW. 
Involves  an  unresolved  labor  dispute  be- 
tween certain  bituminous  coal  operators 
and  associations  which  are  parties  to  the 
National  Bituminous  Coal  Wage  agree- 
ment of  1948. 

3.  Copy  of  memo  to  the  Secretary  giv- 
ing statistics  on  the  effect  of  work  stop- 
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pages  on  the  domestic  production  of  cop- 
per, lead  and  zinc. 

4.  Affidavit  of  Under  Secretary  as  to 
effect  of  shutdown  on  defense  industries. 
Handling  of  Labor  Disputes  in  Defense 
Industries  (Filed  between  1951  and  1952 
Opinion  Files  in  Special  Folder) 

UNITED  STATES 

Suit  involves  the  ownership  of  a  number 
of  tracts  of  land  formerly  comprising  the 
allotments  of  full-blood  Creek  Indians.  Let- 
ter to  Attorney  General,  sgd.  by  Solicitor 
Gardner. 

Sam  Buck,  et  ah  v.  Sukey  Jenkins,  et  ah 
(July  1,1943) 

Action  brought  about  in  suit  to  obtain 
a  divorce. 

Letter  to  the  Attorney  General,  sgd. 
Gardner. 

Maggie  Seuly  v.   Sampson  Scaly    {1-432- 
48)   (Aug.  21,  1943) 

Action  to  determine  heirs,  quiet  title  and 
to  partition  lands  which  were  allotted  to 
Charley  Fields,  Letter  to  Attorney  General, 
sgd.  by  Solicitor  Harper. 
Maud  Fields  v.  Squirrel  Fields,  et  ah  (1- 
546-43)   (Sept.  15,  1943) 

1.  Liability  of  the  United  States  for  pay- 
ment of  Kansas  State  taxes  on  lands  ac- 
quired as  a  site  for  the  Otis  Helium  Plant. 

2.  Liability  of  United  States  employees 
residing  on  the  plant  site  for  payment  of 
State  personal  property  taxes. 

3.  Right  of  such  employees  to  vote  in 
the  State  of  Kansas. 

Solicitor's  Opinion,  M-33569  (Mar.  7, 1944) 

Erie  Railroad  Co.  v.  Tompkins,  304  U.S. 
64  (1938) — Effect  on  rules  for  measure  of 
damages  in  trespass  on  United  States  prop- 
erty in  the  absence  of  Federal  Legislation. 
Solicitor's  Opinion,  M-33575  (May  11, 
1944) 

Acquisition  of  Title  to  Lands  by  an  In- 
dian Tribe  by  Adverse  Possession. 
Solicitor's  Opinion,  M-34330  (Jan.  3,  1946) 

Discusses  question  of  ownership  of  the 
lake  bottom  within  the  authorized  bound- 
aries of  Isle  Royale  National  Park.  The 
courts  have  held  that  some  form  of  title 
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is  held  by  the  bordering  States  in  trust 
for  the  public,  subject  to  the  rights  of 
navigation,  hunting  and  fishing.  With 
respect  to  Great  Lakes,  House  Jt.  Res. 
225  would  serve  as  a  recognition  by  Con- 
gress of  the  State's  complete  title  to  the 
lake  bottom.  The  submerged  lands  oil  dis- 
pute before  the  U.S.  Sup.  Ct.  may  have 
a  bearing  on  the  question  of  title  to  the 
submerged  lands  at  Isle  Royale. 
Memorandum  (May  29, 1946) 

The  constitutional  immunity  of  the  U.S. 
from  state  taxation  is  not  infringed  by  the 
exaction  of  a  state  tax  on  a  commodity 
with  which  the  seller  or  dealer  is  charge- 
able but  which  he  may  collect  from  the 
buyer,  notwithstanding  the  economic  bur- 
den of  such  tax  is  ultimately  borne  by  the 
U.S.,  as  purchaser. 

Except  as  provided  by  state  statute,  a 
gasoline  dealer  is  not  immunized  from 
payment  of  such  tax  on  gasoline  purchased 
by  the  Federal  Government,  and  the 
amount  thereof  may  be  included  as  part 
of  the  purchase  price. 
State  Taxes  on  Gasoline  Purchased  by  Fed- 
eral Government  (Mar.  3,  1953) 

VETERANS'  PREFERENCE 
Public  Sale  Application  Rejected. 
Application  for  purchase  of  land  with- 
drawn on  May  22,  1924,  in  aid  of  legisla- 
tion, rejected  because  withdrawal  still  ef- 
fective. 

Applications  filed  while  land  is  with- 
drawn are  ineffective.  Veterans'  preference 
must  be  provided  for  if  withdrawal  is 
revoked. 

George  W.  Barber,  GLO  010685  "C",  A- 
24433  (Mar.  24,  1947) 

Private  Exchange  Under  Section  6,  Tay- 
lor Grazing  Act 

Lands  withdrawn  under  a  "First  Form" 
reclamation  withdrawal  are  not  subject  to 
disposition.  An  application  for  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act,  filed  for  such  withdrawn  lands,  is 
invalid,  must  be  rejected,  and  may  not  be 
suspended  to  await  possible  restoration  of 
the  land.  Upon  such  restoration  the  land 
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becomes    subject   to    veterans'    preference 
rights  under  the  act  of  Sept  27,  1944  (43 
U.S.C.,  Supp.  V,  282). 
Peter  M.  Smith,  Byron  A.  Morgan,  Carson 
City  022586  "K",  A-24589   (Apr.  4,  1947) 

Sec.  4  of  the  Veterans'  Preference  Act  of 
Sept  27,  1944  (58  Stat  747),  as  amended 
by  the  act  of  May  31,  1947  (P.L.  82,  80th 
Cong.,  43  U.S.C.  282),  accords  to  veterans 
of  World  War  II  a  preference  right  to 
homestead  unsurveyed  lands  in  Alaska 
which,  upon  revocation  of  a  withdrawal, 
are  restored  to  disposition  under  the  home- 
stead laws. 

Solicitor's    Opinion,    M-35000     (Sept.    23, 
1947) 

Where  the  one-year  contract  of  Counsel, 
the  Alaska  R.R.,  was  terminated  prior  to 
its  expiration  date  in  a  manner  contrary 
to  the  provisions  of  the  Veterans'  Prefer- 
ence Act  of  1944,  and  pursuant  to  the  rec- 
ommendations of  the  Civil  Service  Com- 
mission Counsel,  has  been  reinstated  for  a 
period  sufficient  in  time  to  enable  him  to 
complete  a  full  year  of  service,  compensa- 
tion should  not  be  paid  to  him  for  the  pe- 
riod of  some  11  weeks  between  the  dates 
of  termination  and  reinstatement,  when 
he  rendered  no  services  to  the  Railroad. 
Payment  of  Compensation  to  Counsel,  the 
Alaska  Railroad,  M-35039  (May  7,  1948) 

P.L.  82  (61  Stat.  123,  43  U.S.C.  279), 
passed  by  Congress  May  31,  1947,  made  ex- 
tensive revisions  in  the  Veterans'  Prefer- 
ence Act,  which  provided  that  credit  should 
be  given  for  persons  serving  for  a  period 
of  at  least  90  days  on  or  after  Sept.  16, 
1940,  and  "prior  to  the  termination  of  the 
present  war."  There  has  been  no  proclama- 
tion, treaty,  or  act  declaring  the  war  termi- 
nated for  general  purposes.  A  soldier  \\h<> 
has  remained  in  the  military  service  with- 
out any  change  of  status,  and  without  hav- 
ing been  honorably  discharged  cannot  be 
considered  a  veteran  within  the  meaning  of 
the  act  of  Sept.  27,  1944,  as  amended,  on 
the  ground  that  the  war  has  terminated 
(43  CFR  181.37,  Cir.  15SS). 
Termination  of  \\<>rl<!  War  If  for  th\  Pur- 
pose of  Act  of  Sept.  21,  1944  (48  U.S.C. 
279)   (Aug.  25,  1948) 
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Homestead  Applications. 

A  veteran  does  not  have  a  right  under 
the  Veterans'  Preference  Act  to  have  his 
application  for  a  homestead  entry  consid- 
ered while  the  land  is  withdrawn  from 
entry. 

After  the  restoration  of  withdrawn  land, 
a  veteran  is  not  accorded  a  priority  by  vir- 
tue of  a  previous  filing  while  the  land  was 
withdrawn,  but  he  is  on  the  same  footing 
as  other  veterans  applying  subsequent  to 
restoration. 

Kenneth  Charles  Johnson,  Anchorage 
011230,  011451,  011625,  012054,  A-25453 
(Mar.  9,  1949) 

An  application  to  make  a  desert  land 
entry  on  land  withdrawn  for  reclamation 
purposes  should  be  rejected. 

Veterans  of  World  War  II  are  not  en- 
titled to  enter  land  while  the  land  is  sub- 
ject to  a  withdrawal  order. 

Claude  Johnson,  Jr.,  Los  Angeles  076073, 
A-25791  (Apr.  7,  1950) 

Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  require  that  there  be  included  in  or- 
ders of  revocation  of  withdrawals  of  pub- 
lic lands  any  particular  form  of  provision 
with  respect  to  the  preference  right  of  vet- 
erans and  certain  other  classes  of  persons 
to  file  applications  for  the  restored  lands 
under  the  homestead  or  desert  land  laws 
or  the  Small  Tract  Act. 

An  order  of  revocation  which  provides 
that  the  land  restored  shall  not  become 
subject  to  appropriation  until  an  order  of 
classification  of  the  land  has  been  issued, 
opening  the  land  to  application  with  a  90- 
day  preference  right  period  for  the  filing 
of  applications  by  veterans,  meets  the  re- 
quirements of  sec.  4  of  the  act  of  Sept.  27, 
1944. 

An  order  of  revocation  which  provides 
that  the  restored  lands  shall  not  become 
subject  to  entry  until  the  35th  day  after 
the  date  of  the  order,  at  which  time  the 
lands  shall  become  subject  to  application, 
subject  to  the  90-day  preference  right  fil- 
ing period  for  veterans,  complies  with  the 
requirements  of  sec.  4  of  the  1944  act. 
Inclusion  of  Veterans'  Preference  Right 
Provisions  in  Orders  of  Revocation  of  Pub- 
lie  Land  Withdrawals  (Feb.  15,  1951) 
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The  Secretary  of  the  Territory  of  Alaska 
is  appointed  for  a  4-year  term  and,  there- 
fore, does  not  hold  a  "permanent"  or  "in- 
definite" appointment,  within  the  meaning 
of  these  terms  as  used  in  sec.  14  of  the 
Veterans'  Preference  Act  of  1944. 

Sec.  14  of  the  Veterans'  Preference  Act  of 
1944  is  not  applicable  to  officers  or  em- 
ployees of  territorial  or  insular  govern- 
ments established  under  the  authority  of 
the  U.S. 

The  Secretary  of  the  Territory  of  Alaska 
is  a  territorial  officer,  and  not  an  officer 
or  employee  of  the  Federal  Government. 
Applicability  of  Section  14  of  Veterans' 
Preference  Act  of  1944  to  Secretary  of 
Alaska,  M-36098  (Sept.  12,  1951) 

Lands  within  a  first-form  reclamation 
withdrawal  are  not  subject  to  desert  land 
applications,  and  applications  for  such 
lands  will  be  rejected. 

The  filing  of  an  application  to  enter  with- 
drawn land  does  not  confer  upon  the  appli- 
cant any  preferential  right  to  enter  the 
land  when  and  if  it  is  restored  to  entry. 
George  E.  McGhee,  Allen  C.  McOurJc,  Los 
Angeles  087177,  087 178,  A-26325  (Feb.  15, 
1952) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appli- 
cant did  not  file  within  the  time  prescribed 
by  the  Department's  Rules  of  Practice  a 
certificate  showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  does  not 
state  any  grounds  for  appeal. 

Where  land  is  classified,  pursuant  to  a 
State's  application  to  select  land  for  in- 
ternal improvement,  as  suitable  for  dispo- 
sition as  a  State  selection  and  is  later 
classified  as  suitable  for  disposition  as 
small  tracts,  the  preference  right  given  the 
State  by  sec.  7  of  the  Taylor  Grazing  Act 
prevails  over  the  preference  given  by  the 
Veterans'  Preference  Act  to  veterans  who 
file  small  tract  applications  after  the 
State's  application  and  after  the  small 
tract  classification. 

Arthur  L.  Wingard,  et  al.,  State  of  Nevada, 
Nevada  015754,  et  al.  &  014190,  A-26977 
(June  3, 1954) 
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VETERANS'  PREFERENCE— Continued 

The  provision  in  sec.  3  of  the  Veterans' 
Preference  Act  of  1944,  as  amended,  that 
examinations  for  the  positions  of  guard, 
custodian,  elevator  operator,  messenger 
and,  until  Dec.  31,  1954,  apprentices,  be 
restricted  to  veterans  when  veteran  eli- 
gibles  are  available,  applies  only  to  the 
competitive  civil  service.  The  restriction 
in  no  way  affects  the  superior  appointment 
preference  of  an  Indian  of  %  or  more  of 
Indian  ancestry  in  the  Bureau  of  Indian 
Affairs,  as  prescribed  by  regulations  of  the 
CSC  under  Sch.  A  governing  the  noncom- 
petitive service.  A  nonveteran  Indian  of 
%  or  more  of  Indian  ancestry  has  a  su- 
perior appointment  preference  over  a  non- 
Indian  veteran  for  excepted  appointment 
to  the  positions  enumerated  in  sec.  3  of  the 
Veterans'  Preference  Act  of  1944,  as 
amended. 

Appointment  of  Indians  to  Restrictive  Po- 
sitions, M-36205  (June  4,  1954) 

P.L.  402  (83d  Cong.),  which  amended 
the  Veterans'  Credit  Act  to  require  veteran 
homestead  entrymen  to  cultivate  at  least 
Ys  of  their  entries  does  not  apply  to  entries 
allowed  prior  to  the  date  of  the  amendment. 
Memorandum  (Dec.  30, 1954) 

VIRGIN  ISLANDS 

GENERALLY 

Classification  status  and  application  of 
the  salary  differential  benefits  prescribed 
by  the  Department's  regulations  of  Jan.  20, 
1943,  to  certain  employees  of  the  Virgin 
Islands. 
Solicitor's  Opinion,  M-33073  (May  6, 1943) 

Prohibition  against  accepting  of  munici- 
pal   grants    by    territorial    field    service 
employees. 
Memorandum   (May  13,  1944) 

Application  filed  by  Robert  M.  Lovett 
for  the  refund  of  retirement  deductions 
from  his  salary. 

Solicitor's    Opinion,    M-33627     (May    26, 
1944) 

Dual  employment  of  Territorial  field 
service  employees. 

Solicitor's    Opinion,    M-33674     (June    12, 
1944) 


VIRGIN  ISLANDS— Continued 
GENERALLY— Continued 

Application  of  War  Overtime  Pay  Stat- 
ute to  Territorial  Field  Service  Employee. 

Federal    Employees — Territorial    Field 
Service— Virgin      Islands— Overtime— Au- 
thorization of  Compensation  For. 
Memorandum  (June  13,  1944) 

Prohibitions  Against  Dual  Employment 
and  Dual  Compensation  of  Federal  Em- 
ployees. 

Memorandum  (July  17,  1944) 

Offset  of  Employee  Allowances  Against 
Non-Federal  Embezzlement. 
Solicitor's  Opinion,  M-34057  (May  3,  1945) 

Territorial  Employees — Appointive  Ju- 
risdiction. 

Memorandum  (June  9,  1945) 

Sec.  203  of  the  Independent  Offices  Ap- 
propriation Act,  1947,  would  not  preclude 
the  Secretary  of  the  Interior  from  securing 
on  a  reimbursable  basis  aircraft  facilities 
for  official  travel  to  the  Virgin  Islands. 
Memorandum  (May  9, 1946) 

Payment  of  transportation  expenses  of 
employee  transferred  to  Virgin  Islands. 

Payment  is  authorized  for  the  cost  of 
transporting  the  family  and  household 
goods  of  Dr.  Harry  L.  Butler,  employed 
for  service  in  the  Virgin  Islands,  from 
New  York  City  to  St.  Thomas,  Virgin 
Islands. 

I  have  carefully  reconsidered  the  matter 
and  find  no  reason  for  changing  the  con- 
clusion reached. 
Memorandum  (Dec.  20,  1946) 

By  Assimilated  Crimes  Act  (18  U.S.C. 
468),  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which 
are  under  the  exclusive  jurisdiction  of  the 
U.S.  State  Game  Wardens  have  no  juris- 
diction to  enforce  State  or  Federal  game 
laws  on  lands  ceded  to  exclusive  use  of 
the  U.S. 

U.S.  Game  Management  Agents  and  U.S. 
Deputy  Game  Wardens,  appointed  to  en- 
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VIRGIN  ISLANDS— Continued 

GENERALLY— Continued 
force  designated  laws  only,  cannot  take 
action  to  enforce  them  on  military  reser- 
vations of  State  wildlife  conservation  laws 
adopted  as  Federal  laws  under  the  pro- 
visions of  the  Assimilated  Crimes  Act,  or 
otherwise.  Violations  by  military  personnel 
of  wildlife  conservation  laws  or  regula- 
tions on  military  reservations,  irrespective 
of  the  Assimilated  Crimes  Act,  can  be 
prosecuted  before  courts-martial  under 
Article  of  War  96.  Violations  of  Federal 
game  laws  by  civilians  on  a  military  reser- 
vation over  which  the  U.S.  has  exclusive 
jurisdiction,  and  which  falls  within  the 
category  of  a  petty  offense  (18  U.S.C.  541), 
may  be  prosecuted  by  military  personnel 
before  a  proper  U.S.  Commissioner.  U.S. 
attorneys  and  marshals  can  apprehend  and 
prosecute  offenders  of  Federal  game  laws, 
including  federally  adopted  State  laws, 
upon  military  reservations  which  are  un- 
der the  exclusive  jurisdiction  of  the  U.S. 
Memorandum  Opinion  (Oct.  24,  1947) 

Under  the  Surplus  Property  Act  of  1944, 
which  is  applicable  to  the  Territories  and 
possessions  of  the  U.S.,  property  surplus  to 
the  needs  of  the  U.S.  may  be  donated  to 
local  governments,  such  as  municipalities, 
provided  the  Department  has  made  a  find- 
ing in  writing  that  the  property  has  no 
commercial  value,  as  defined  by  regulation, 
or  that  the  cost  of  its  care  and  handling 
and  disposition  would  exceed  the  estimated 
proceeds  of  its  sale  for  any  purpose. 

The  authority  to  transfer  surplus  prop- 
erty between  agencies  of  the  Interior 
Department  without  an  exchange  of  funds 
is  not  applicable  to  a  transfer  between  the 
Department  and  a  municipality  of  the 
Department  but  are  in  the  same  category 
as  municipalities  of  the  several  States. 
Donation  of  Surplus  Property,  M-35037 
(Apr.  28,  1948) 

The  Virgin  Islands  Corp.  has  the  power, 
in  connection  with  the  disposal  of  its  prop- 
erty by  lease  or  sale,  to  include  any  con- 
tractual provision,  including  an  indemnity 
agreement,  that  may  be  regarded  by  the 
corporation  as  necessary  or  appropriate. 


VIRGIN  ISLANDS— Continued 
GENERALLY— Continued 

An  existing  contract  made  by  VICORP 
may  be  amended  so  as  to  create  an  addi- 
tional commitment  on  the  part  of  the  cor- 
poration if  it  appears  that  a  benefit  to  the 
corporation  will  result  from  such  amend- 
ment. 

VICORP  Contracts  with  A.H.  Riise  Com- 
pany, M-36061  (Dec.  8, 1950) 

The  Virgin  Islands  Corp.  is  a  wholly 
owned  Govt,  corporation,  and  is  an 
"Agency"  of  the  U.S.  within  the  meaning 
of  that  term  as  used  in  the  Federal  crim- 
inal statutes. 

An  officer  or  employee  of  VICORP,  in- 
cluding the  President,  is  an  officer  or  em- 
ployee of  the  U.S.,  and  as  such  is  subject  to 
the  penal  provisions  of  the  statutes  appli- 
cable to  other  Federal  officials  and 
employees. 

18  U.S.C.  434,  Supp.  Ill,  1946  Ed.,  does 
not  prohibit  the  appointment  to  the  office 
of  the  President  of  VICORP  one  who 
formerly  had  business  dealings  for  profit 
with  that  corporation.  This  statute  does, 
however,  prohibit  the  President  of  VI- 
CORP from  transacting  any  business  on 
behalf  of  VICORP  with  any  business  entity 
in  whose  pecuniary  profits  he  is  directly  or 
indirectly  interested. 

Appointment  of  the  President  of  the  Virgin 
Islands  Corporation,  M-36100  (Sept.  20, 
1951) 

The  authority  of  the  Secretary  under  5 
U.S.C.  73d  (1946  Ed.),  is  limited  to  the  au- 
thorization of  free  transportation  for  vaca- 
tion travel  by  a  Federal  employee  from  his 
post  of  duty  in  the  Virgin  Islands  to  a  port 
in  the  continental  U.S.  and  return,  and 
does  not  permit  the  furnishing  of  free 
transportation  for  vacation  travel  within 
the  continental  U.S. 

Vacation  Travel  oy  Government  Employees 
Between  Virgin  Islands  and  the  United 
States,  M-36115  (Dec.  14,  1951) 
GOVERNOR 

Request  of  Acting  Governor  of  Virgin 
Islands  of  Apr.  20,  that  authorization  be 
issued  to  Dr.  Harry  L.  Butler  to  transport 
his  family  and  household  goods  from  New 
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GOVERNOR— Continued 
York  to  St.  Thomas,  V.I.,  under  his  trans- 
fer from  the  Dept.  of  Agriculture  to  the 
Govt,  of  the  Virgin  Islands,  which  became 
effective  Jan.  14,  1946. 

I  am  of  the  opinion  that  there  is  author- 
ity for  such  action. 

Solicitor's     Opinion,     M-34514     (July     9, 
1946) 

Since  duties  of  Governor  of  Virgin  Is- 
lands are  classified  in  accordance  with  pro- 
visions of  Classification  Act  of  1923,  as 
amended,  incumbent  of  position  is  entitled 
to  territorial  salary  differential  benefits. 
Total  payment  prohibited  in  excess  of 
$10,000  per  annum. 

Solicitor's    Opinion,    M-34606     (July    13, 
1946) 

Classification.  The  position  of  the  Gover- 
nor of  the  Virgin  Islands  is  subject  to  the 
Classification  Act  of  1923,  and  the  Depart- 
ment is  without  authority  to  fix  the  salary 
of  the  Governor  at  $10,000. 
Solicitor'' s  Opinion,  M-34725  (Oct.  24, 
1946) 

VOTING 

Calling  an  election  for  the  purpose  of 
enabling  the  native  inhabitants  of  the  vil- 
lage of  Karluk  and  vicinity  to  vote  on  the 
designation  made  by  the  Secretary  of  the 
Interior,  by  Public  Land  Order  No.  128, 
dated  June  5,  1943,  of  certain  land  and 
water  as  an  Indian  reservation  in  accor- 
dance with  the  provisions  of  the  act  of 
May  1, 1936. 

Memorandum  (Nov.  9,  1943) 
WAR    AND    EMERGENCY    AUTHORITY 

1.  Claim  for  Damage  to  Property. 
Mrs.   Mattie   Tolin  Harunosuki  Nomura- 
WRA,  M-33874  (Jan.  11,  1945) 

Solicitor's    Opinion,    M-34094     (June    20, 

1945) 

Elzie  C.  Brown,  M-33875  (Jan.  30,  1945) 

Whether  the  Government  may  legally 
purchase  oil  which  is  admittedly  contra- 
band under  sec.  3  of  the  Connally  Act  and 
ship  or  transport  it  in  interstate  commerce 


WAR   AND    EMERGENCY   AUTHORITY— 
Continued 

when  such  action  is  required  by  the  war 
program. 

Solicitor's     Opinion,     M-33964     (Feb.     8, 
1945) 

James  L.  McKinzie,  M-34023  (Apr.  9, 1945) 

Disclosure  of  Confidential  Reports  and 
Records  by  one  Governmental  agency  at 
the  demand  of  and  for  the  use  and  benefit 
of  another  Governmental  agency. 
Memorandum  Opinion  (May  21,  1945) 

Claims  should  be  allowed  under  act  of 
Dec.  28,  1922,  damage  having  been  caused 
by  negligence  of  a  Government  employee. 
Marion    D.    Hoskins,    Gibralter    Fire    & 
Marine  Ins.  Co.,  M-34263  (June  14,  1946) 

Termination  of  Pilchard  Order. 
Solicitor's    Opinion,    M-34208    (Sept.    24, 
1945) 

Becomes  operative  upon  declaration  of  a 
state  of  war  or  specified  national  emer- 
gency not  limited  to  period  of  hostilities. 
Solicitor's     Opinion,     M-34820     (Jan.     6, 
1947) 

Damage  to  property  negligence  of  Gov- 
ernment employee  in  side-swiping  automo^ 
bile — War  Relocation  Authority. 

Claim  should  be  paid  .  .  .  result  of  too 
rapid  driving  under  adverse  weather  con- 
ditions along  city  street. 
Solicitor's    Opinion,    M-34586     (Jan.    14, 
1947) 

Damage  to  property-negligence  of  Gov- 
ernment employee  in  backing  without  first 
ascertaining  way  clear — War  Reclamation 
Authority. 

Claim  should  be  paid. 
Solicitor's    Opinion,    M-34587     (Jan.    31, 
1947) 

The  delay  of  a  supplier  in  furnishing  to 
a  contractor  a  motor  needed  in  the  per- 
formance of  the  contract  is  excusable 
under  the  standard  "Delays-Liquidated 
Damages"  provision  included  in  (lie  con- 
tract where  the  contract  was  entered  into 
prior  to  the  Korean  conflict  and  the  delay 
resulted  from  an   order  of  the   National 
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WAR   AND    EMERGENCY   AUTHORITY— 

Continued 

Production  Authority  limiting  the  supply 

of  copper. 

Appeal  of  Pelton  Water  Wheel  Co.,  CA- 

128  (Aug.  30,  1951) 

The  scope  of  the  statutory  authority  of 
the  Southwestern  Power  Admin,  with  re- 
spect to  the  purchase  of  electric  power 
and  energy  and  the  acquisition  of  trans- 
mission lines  and  related  facilities  under 
rental  agreements,  described  in  Solicitor's 
memorandum  M-26009  (7-15-40),  remains 
unchanged  by  the  Interior  Department  Ap- 
propriation Act,  1952. 

The  Interior  Dept.  Appropriation  Act, 
1952,  limits  the  expenditures  that  may  be 
made  from  the  Southwestern  Power  Admin- 
istration's continuing  fund  for  the  pur- 
chase of  electric  power  and  energy  and 
the  rental  of  transmission  facilities  to 
$250,000  in  the  fiscal  year  1952  and  to  the 
amount,  if  any,  approved  annually  there- 
after by  the  Congress  in  subsequent  ap- 
propriation acts. 

Purchase  of  Power  and  Rental  of  Trans- 
mission Facilities  by  the  Southivestern 
Power  Administration,  M-36099  (Sept.  14, 
1951) 

WATER  AND  WATER  RIGHTS 
GENERALLY 

Purchase  from  Donald  C.  Coulson  and 
B.  Farwell  Coulson  of  280  acres  of  land 
and  water  rights  in  La  Plata  County, 
Colorado,  to  be  acquired  by  the  U.S.  in 
trust  for  the  Southern  Ute  Tribe  of  Indians. 
Solicitor's  Opinion,  M-33926  (Feb.  22, 
1945) 

Whether  an  individual  has  a  right  to 
dam  a  stream  on  his  private  property 
within  the  Park  for  the  purpose  of  creating 
a  lake  in  which  to  stock  fish. 

Whether  an  individual  can  make  a  fill 
along  the  shores  of  a  lake  in  the  Park, 
which  would  reduce  the  acreage  of  the 
lake  and  increase  the  acreage  of  the  pri- 
vately owned  land. 
Memorandum  (Apr.  23, 1945) 

Inapplicability  of  the  160-acre  limita- 
tion   to    projects    established    under    the 


WATER  AND  WATER  RIGHTS— Con. 

GENERALLY— Continued 
water  conservation  and  utilization  act  of 
Oct.  14,  1940  (54  Stat.  1119)  (16  U.S.C. 
590y),  and  involving  vested  water  rights. 
Solicitor's  Opinion,  M-34062  (Aug.  9, 
1945) 

Pending  the  outcome  of  litigation  to  de- 
termine the  relative  obligation  of  the  U.S. 
in  the  Coachella  Valley  County  Water 
District  under  repayment  Contract  No. 
Ilr-781  Supp.  dated  Dec.  22, 1946,  it  would 
not  be  legally  proper  to  deliver  water  to 
the  district  through  facilities  constructed 
at  a  cost  in  excess  of  the  present  $13,500,- 
000  repayment  obligation  of  the  district, 
unless  the  district  agrees  to  repay  such 
excess  costs  if,  and  only  if,  the  Govt,  pre- 
vails in  the  pending  suit. 
Delivery  of  Water  from  Completed  Works 
in  Coachella  Valley,  M-36150  (Nov.  21, 
1952) 

Where  none  of  the  applicants  for  a  hot 
springs  lease  have  filed  a  proper  applica- 
tion as  required  by  the  pertinent  regula- 
tion, no  lease  will  be  awarded  and  the  mat- 
ter will  be  remanded  for  further  action 
upon  the  filing  of  proper  application. 

Jesse  Moudy  Francis,  et  al.,  Los  Angeles 
089384,  A-26865  (May  21,  1954) 

The  Geological  Survey  has  authority  to 
drill  water  wells  only  for  water  resources 
investigations  and  cannot  drill  such  wells 
for  the  purpose  of  supplying  water  for  do- 
mestic use. 

Where  the  Geological  Survey  has  drilled 
a  well  on  non-Federal  land  strictly  for 
water  resources  investigation  purposes 
and  such  well  has  served  that  purpose, 
there  is  no  legal  obstacle  to  the  Survey's 
turning  the  well  over  to  the  landowner  at 
his  request  for  such  use  as  he  can  make  of 
the  well. 

Use  of  Ground  Water  Observation  Wells, 
M-36190  (Dec.  17, 1954) 

STATE  LAWS 

Water  rights  problems  in  connection 
with  mining  and  grazing  in  Death  Valley, 
Joshua  Tree,  and  Oregon  Pipe  Cactus  Na- 
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WATER  AND  WATER  RIGHTS— Con. 

STATE  LAWS— Continued 
tional  Monuments  and  Boulder  Dam  Na- 
tional Recreational  Area. 

Memorandum  (Feb.  6,  1945) 

The  provision  in  the  Interior  Depart- 
ment Appropriation  Act,  1952,  declaring 
that  Indian  tribal  funds  shall  not  be  used 
for  the  acquisition  of  lands  or  water  rights 
within  the  States  of  Nevada,  Oregon,  Wash- 
ington, and  Wyoming  is  inapplicable  to 
moneys  in  the  local  treasuries  of  Indian 
tribes. 

A  ra liability  of  Tribal  Funds  for  Land  Ac- 
quisition, M-36118  (Mar.  18,  1952) 

Under  the  law  of  California,  it  appears 
that  the  use  by  a  riparian  owner  of  the 
water  of  a  stream  for  swimming  is  a  privi- 
lege shared  with  the  public  and  not  a 
property  right. 

Where  a  pool  has  been  formed  in  a 
stream  as  a  result  of  the  construction  of 
a  dam,  a  person  who  owns  land  riparian 
to  the  pool,  but  who  has  no  legal  right  to 
require  the  continued  maintenance  of  the 
dam,  cannot  assert  a  property  right  re- 
specting the  use  of  the  pool  for  swimming. 

The  payment  under  the  Interior  Depart- 
ment Appropriation  Act,  1953,  of  claims 
arising  out  of  activities  of  the  Bureau  of 
Reclamation  is  discretionary. 
City  of  Redding,  California,  T-440(Ir.) 
(Aug.  8,  1952) 

WATER  USERS'  ORGANIZATIONS 
GENERALLY 
Decisions   holding   assignment   of   farm 
unit     for     rejection.     Modified     and     Re- 
manded— by  Duncan,  surnamed  Schwilck, 
Edelstein,  sgd.  Asst.  Secretary. 
Huntley  Project  Irrigation  District,  Bill- 
ings 012759  i'F,\  A-23492   (Oct.  16,  1913) 

Applicant  of  the  Excess  Land  Provisions 
of  the  Federal  Reclamation  Laws  to  Com- 
munity Property  States. 
Solicitor's     Opinion,     M-34172     (Aug.  21, 
1945) 

Minimum    Revenue    Requirements    for 
Columbia  Basin  (Grand  Coulee)  Project. 
Solicitor's  Opinion,M-33413  (Supp.)  (Sept. 
10,  1945) 

260-008—74 00 


WATER  USERS'  ORGANIZATION— Con. 
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Claim  should  be  allowed  in  part  under 
Interior  Department  Appropriation  Act, 
1947,  since  damage  to  land  by  fire  was 
caused  by  reason  of  the  operations  of  the 
U.S.  in  the  maintenance  of  irrigation 
works. 

J.  E.  Miller,  M -34657  (Aug.  27,  1946) 

Lse  of  construction  and  general  investi- 
gations funds  for  designs  and  estimates  of 
distribution    systems    for    the    authorized 
Central  Valley  Project. 
Memorandum  (Oct.  25,  1946) 

Questions  in  connection  with  the  pro- 
gram of  the  Bur.  of  Reclamation  for  act  ion 
consistent  with  the  acreage  limitations  of 
the  Federal  Reclamation  laws. 

On  those  operating  reclamation  projects 
where  the  acreage  limitation  of  the  rec- 
lamation laws  have  not  been  effectively 
carried  out,  may  the  Secretary  now  per- 
mit the  continued  delivery  of  water  to  "ex- 
cess lands"  on  condition  that  the  new 
owner  of  such  lands,  by  the  execution  of 
a  recordable  contract,  agree  to  dispose  of 
such  lands  within  a  reasonable  period  fixed 
by  the  Secretary  and  at  their  "open  market 
value"  at  the  time  of  sale? 

The  fact  that  any  particular  period  has 
elapsed,  during  which  the  administrative 
officers  charged  with  carrying  out  the  pro- 
visions of  law  have  failed  to  do  so,  does  not 
of  itself  enlarge  the  rights  or  privileges  of 
the  parties  affected  or  diminish  the  duty 
of  the  administartive  officers  to  see  to  the 
application  of  the  law.  On  the  other  hand. 
it  is  well  recognized  to  be  within  the  au- 
thority of  the  administartive  officer  re- 
sponsible, where  a  situation  needs  to  he 
corrected  because  of  such  failure,  to  per- 
mit a  reasonable  time  and  method  for 
achieving  complete  correction,  in  the  lighl 
of  the  position  in  which  the  parties  affected 
may  then  be. 
Solicitor's  Opinion,  M  34999  (Oct.  22,  1947) 

In  the  absence  of  a  provision  in  a  patent 
or  water  right  certificate  stipulating  that 
a  forefeiture  would  occur  upon  breach  «•!' 
the  conditions  expressed  therein.  Lands  ac- 
quired by  lending  agencies  through  fore- 
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closure  proceedings  or  through  convey- 
ances in  lieu  of  foreclosure  may  be  held 
for  longer  periods  than  two  years  without 
being  subject  to  forfeiture  under  sec.  3  of 
the  act  of  Aug.  9,  1912,  supra,  no  portion 
of  which  is  applicable  in  the  Central  Val- 
ley Project ; 

The  excess  land  provision  of  the  Federal 
reclamation  laws  applicable  to  the  Central 
Valley  Project  is  sec.  40  of  the  Omnibus 
Adjustment  Act ; 

In  accordance  with  the  provisions  of  sec. 
40,  lending  agencies  who  become  excess 
landowners  are  entitled  to  receive  water  for 
such  excess  land  upon  compliance  with  the 
conditions  set  forth  in  sec.  46,  namely,  exe- 
cution of  a  recordable  contract  for  the  sale 
of  such  excess  lands  upon  terms  and  condi- 
tions satisfactory  to  the  Secretary  of  the 
Interior  and  at  prices  fixed  by  him  as  pre- 
scribed by  sec.  46. 

Status  of  Lending  Agencies  in  Certain  Cir- 
cumstances Under  the  Acreage  Limitation 
Provisions  of  the  Federal  Reclamation 
Laws  (Mar.  31,1949) 

Where  Congress,  in  a  statute  authoriz- 
ing a  particular  activity,  provides  that  the 
activity  may  be  carried  on  by  the  adminis- 
tering official  or  agency  'notwithstanding 
any  other  law/'  such  official  or  agency  is 
freed,  in  so  far  as  that  particular  activity 
is  concerned,  from  restrictive  provisions 
of  law  contained  elsewhere  in  statutes  of 
general  applicability,  and  is  restricted  only 
by  whatever  limitations  Congress  pre- 
scribes in  the  enabling  act. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
for  the  performance  by  the  latter  of  re- 
habilitation and  betterment  work  under  the 
act  of  Oct.  7,  1949,  is  not  subject  to  the 
prohibition  contained  in  3648  R.S.  against 
the  advance  of  public  money. 

The  Secretary  of  the  Interior,  in  con- 
tracting with  a  water  users'  organization 
under  the  act  of  Oct.  7,  1949,  may  agree  to 
the  inclusion  of  a  provision  for  the  ad- 
vance of  Govt,  funds  to  the  organization 
prior  to  the  performance  by  it  of  the  re- 
habilitation and  betterment  work  under 
the  contract,  if  the  Secretary  deems  such 
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a  provision  to  be  reasonable  and  appropri- 
ate for  the  protection  of  the  U.S. 
Advance  of  Funds  to  Water  Users'  Organ- 
izations, M-36085   (July  11,  1951) 

Two  questions  were  raised  by  the  Sub- 
committee on  Interior  Department  Appro- 
priations in  connection  with  the  appropri- 
ation of  funds  for  heightening  Alamogordo 
Dam. 

1.  Is  the  Secretary  empowered  by  law  to 
undertake  the  work?  It  would  not  be 
authorized  under  the  Interior  Department 
Appropriation  Act,  19.">4,  which  provides 
funds  for  rehabilitation  of  authorized  rec- 
lamation projects  and  there  has  been  no 
finding  of  engineering  and  financial  feasi- 
bility. It  appears  to  fall  within  the  cate- 
gory of  "new  supplemental  works"  under 
sec.  9  of  the  Reclamation  Project  Act. 

2.  Would  a  provision  making  nonreim- 
bursable funds  available  for  the  proposed 
work  constitute  a  change  in  existing  law? 
Under  subsee.  (d)  of  sec.  9  of  the  Recla- 
mation Project  Act  of  1939  the  Secretary 
must  obtain  repayment  of  that  part  of 
construction  costs  allocated  to  irrigation. 
To  make  those  costs  nonreimbursable 
would  constitute  a  change  in  existing  law. 
Authority  for  Expenditure  of  Funds — 
Alamogordo  Dam  and  Reservoir  Carls-had 
Project,  New  Me.rico,  M-36211  (Feb.  19, 
19.14) 

IRRIGATION  DISTRICTS 

Distribution  of  Profits  from  Sale  of 
Townsites. 

The  contract  of  Nov.  4,  1926,  with 
Shoshone  Irrigation  District  constitutes  a 
legal  bar  to  distributing  a  portion  of  the 
profits  derived  from  the  sale  of  lots  in  the 
Powell  townsite  to  the  credit  of  the  Will- 
wood  division  of  the  Shoshone  Project. 
The  governing  statute  in  this  matter  is  the 
Fact  Finders'  Act,  subsec.I. 

Memorandum  Opinion   (Dec.  3,  1947) 

The  Secretary  of  the  Interior  is  author- 
ized by  sec.  9  of  the  Boulder  Canyon  Proj- 
ect Act  to  open  to  entry  only  public  lands 
in  which  he  finds  are  "practicable  of  irri- 
gation and  reclamation." 

Whether  a  particular  area  of  public 
land  is  "practicable  of  irrigation  and  reel 
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lamation"  is  a  question  of  fact  to  be  de- 
cided by  the  Secretary  of  the  Interior,  and 
a  mistaken  determination  made  by  one 
Secretary  that  the  area  is  "practicable  of 
irrigation  and  reclamation"  does  not  pre- 
vent a  subsequent  Secretary  from  revers- 
ing the  earlier  finding  on  the  basis  of  the 
later  and  more  adequate  data. 
East  Mesa  Lands,  Imperial  Irrigation  Dis- 
trict, California,  M-35090  (Mar.  18,  1940) 

Necessity  for  issuance  of  finding  of  feasi- 
bility in  connection  with  appropriation 
item  of  $100,000  for  emergency  reconstruc- 
tion of  the  Northwest  Unit  pipeline  of  the 
Grants  Pass  Irrigation  District  inserted 
by  the  Senate  in  H.R.  3838. 

If  the  language  of  the  item  relative  to 
Grants  Pass  constitutes  an  authorization, 
a  formal  finding  of  feasibility,  transmitted 
to  the  affected  states,  the  Secretary  of  the 
Army,  the  President  and  Congress,  is  not 
required. 

The  Congress  appropriated  not  to  exceed 
$100,000  for  "emergency  reconstruction  of 
the  Northwest  Unit  pipeline  of  the  Grants 
Pass  Irrigation  District  *  *  *."  The  use 
of  the  work  emergency  constitutes  an 
authorization. 

The  Secretary  is  still  required,  however, 
to  advise  the  Congress  whether  the  project 
is  feasible  from  an  engineering  and  finan- 
cial standpoint  and  that  the  reimbursable 
fund  will  be  returned. 
Memorandum  (Sept.  21,  1949) 

Where  costs  allocated  to  irrigation  far 
exceed  the  amount  which  is  within  the  re- 
payment ability  of  the  water  users,  there 
is  no  legal  objection  to  the  application  of 
the  depreciation  method  of  payout  to  costs 
allocated  to  irrigation. 

Repayment   of  Federal  Investment   on   a 
Depreciation  Basis   (Apr.  10,  1952) 

Surplus  power  and  municipal  and  mis- 
cellaneous water  revenues  may  be  applied 
to  assist  in  the  payout  of  irrigation  dis- 
tribution system  costs. 

Sec.  9(e)  of  the  Reclamation  Project 
Act  of  1939  does  not  require  that  the  en- 
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tire  cost  of  a  distribution  system  be  cov- 
ered by  a  so-called  "9(d)"  contract. 
Financing  of  Irrigation  Distribution   Sys- 
tem (Sept.  12,  1952) 

Damage  caused  by  the  operation  or 
maintenance  of  a  project  constructed  by  the 
Bur.  of  Reclamation,  but  operated  or 
maintained  at  the  time  of  the  damage  by 
an  entity  other  than  the  Bur.  of  Recla- 
mation, is  outside  the  scope  of  the  provi- 
sion in  the  annual  appropriation  act  pro- 
viding for  the  payment  of  damages  re- 
sulting from  "activities  of  the  Bureau  of 
Reclamation." 

The  funds  now  appropriated  for  the  ac- 
tivities of  the  Bureau  of  Reclamation 
should  not  be  charged  with  damages  re- 
sulting from  a  failure  by  other  entities  to 
execute  a. plan  of  construction  that  the 
Bureau  was  precluded  from  completing  in 
due  course. 

Marilynn  Truscott  and  Solvcig  ('.   Evans, 
T-453  ( Ir. )  ( Jan.  15, 1953 ) 

After  executing  an  amendatory  repay- 
ment contract  with  an  irrigation  district 
under  sees.  7(a)  and  7(c)  of  the  Reclama- 
tion Project  Act  of  1939  (43  U.S.C.  485), 
the  classification  of  the  lands  of  the  dis- 
trict as  temporarily  or  permanently  unpro- 
ductive, made  under  sees.  41  and  43  of  the 
Omnibus  Adjustment  Act  of  May  25.  1920 
(43  U.S.C.  423,  421(b)).  and  the  authority 
of  the  Secretary  of  the  Interior  under  these 
sections,  are  no  longer  effective  unless 
made  so  by  express  provisions  in  the 
amendatory  repayment  contract  and  in  the 
approval  act  of  the  Congress  required  un- 
der sec.  7(c)  ;  the  authority  of  the  Secre- 
tary of  the  Interior  in  the  premises  is 
that  in  sec.  8  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  185),  and  it  can  be 
exorcised  only  upon  request  of  the  irriga- 
tion district  or  its  duly  authorized  repre- 
sentative. 

Xort/iport     Irrigation     District,     M   3617J 
i.May  1!>,  L953) 

The  fact  that  expenditures  are  made 
from  the  emergency  fund  of  the  Bur.  of 
Reclamation,  authorized  by  the  a<  t  of 
June  20,  1948,  has  no  bearing  upon  the  re- 
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imbursability  or  nonreimbursability  of  the 
expenditures. 

The  purpose  for  which  the  expenditures 
are  made  will  govern  with  respect  to  re- 
imbursability  and,  if  expenditures  are 
made  from  the  emergency  fund  for  a  pur- 
pose for  which,  under  the  law  and  con- 
tractual arrangement,  expenditures  made 
from  regular  funds  must  be  reimbursed 
then  the  expenditures  from  the  emer- 
gency will  likewise  be  reimbursable. 

Reimbursability  of  Expenditures  from  the 
Emergency  Fund  of  the  Bureau  of  Recla- 
mation, M-36210  (Feb.  15,  1954) 
WATER  USERS'  ASSOCIATIONS 

The  receipts  from  the  disposal  of  elec- 
tric energy  generated  at  Fort  Randall  dam 
cannot  be  applied  to  the  repayment  of  irri- 
gation costs  in  the  absence  of  legislation  to 
permit  such  a  practice. 
Memorandum  (Sept.  30,  1946) 

Does  the  payment  in  full  of  construction 
charges  against  "excess  lands"  free  such 
lands  of  the  acreage  limitations  of  the 
reclamation  laws  in  the  case  of  (a)  lands 
covered  by  water-right  applications;  (b) 
lands  receiving  water  under  joint  liability 
contracts  entered  into  by  irrigation  dis- 
tricts or  similar  organizations;  and  (c) 
lands  receiving  water  by  operation  of  con- 
tracts under  the  Warren  Act? 

(a)  Payment  in  full  of  the  charges  un- 
der a  water-right  application,  except 
operation  and  maintenance  charges,  re- 
moves the  lands  for  which  the  water  right 
is  acquired  from  the  operation  of  acreage 
restrictions ; 

(b)  Upon  full  payment  of  construction 
obligation  under  a  joint  liability  repay- 
ment contract,  the  lands  receiving  water 
under  such  contracts  are  relieved  of  the 
statutory    excess-land    restrictions. 

(c)  Where  a  water  right  is  acquired  by 
full  payment  of  the  construction  charges 
due  under  a  Warren  Act  contract,  the 
lands  to  which  the  right  is  appurtenant 
are  to  be  deemed  relieved  from  the  excess- 
land  provisions. 

Solicitor's    Opinion,     M-35004     (Oct.    22, 
1947) 
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Exclusive  of  Warren  Act  contracts,  the 
Associate  Solicitor's  Opinion  (M-35004) 
deals  with  lands  covered  by  water-right 
applications  and  lands  receiving  water 
under  joint  liability  contracts  entered  into 
by  irrigation  districts  or  similar  organi- 
zations. The  opinion  does  not  specifically 
treat  with  the  question  of  whether  a 
water  user  under  a  general  district  repay- 
ment contract  may  relieve  his  lands  by  a 
payment  of  his  proportionate  share  of 
construction  charges  incurred  by  the 
district. 

Administration  letter  No.  303  states  that 
"in  the  case  of  a  joint  liability  contract 
where  the  identity  of  construction  charges 
against  specific  lands  is  lacking,  payment 
in  full  of  the  joint  obligation  assumed 
by  the  district  would  be  essential  to  effect 
this  result."  The  clause  "where  the  identity 
of  construction  charges  against  specific 
lands  is  lacking"  modifies  and  thus  limits 
the  term  "joint  liability  contract."  The 
effort  was  to  avoid  prejudicing  a  case  in 
which  a  Regional  office  might  find  that 
construction  charges  could  be  so  identified 
with  individual  ownerships  as  to  permit 
a  recommendation  that  an  effective  pay- 
ment of  those  charges  may  be  made  even 
though  the  general  repayment  obligation 
of  the  organization  to  the  U.S.  be  not 
fully  met  at  the  time. 

The  general  proposition  established  by 
the  opinion  is  that  the  provision  of  the 
1912  act  may  be  construed  to  apply  to 
the  payment  of  construction  charges  fixed 
by  contractual  arrangements  not  then 
contemplated.  The  obvious  limitation  in 
principle,  consistent  with  the  opinion  in 
fact  and  in  law,  seems  to  be  that  the 
construction  charge  to  which  a  particular 
ownership  is  subject  may  be  identified. 

The  contingent  liability  of  district  lands 
for  amounts  representing  default  on  the 
part  of  other  lands  in  paying  assessments 
or  other  charges  levied  to  meet  the  dis- 
trict construction  charge  obligation  is  a 
factor  in  determining  whether  or  not  at 
any  point  of  time  construction  charges 
may  be  identified  with  any  individual 
holding.  Sec.  46  itself  requires  that  a  con- 
tract be  made  with  "an  irrigation  district 
or  irrigation  districts"  prescribing  certain 
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minimum  terms.  One  term  is  "that  until 
one-half  the  construction  charges  against 
said  lands  shall  have  been  fully  paid"  no 
sale  of  such  lands  shall  carry  the  right 
to  receive  water  in  the  absence  of  approval 
of  the  purchase  price  by   the   Secretary. 

It  seems  that  the  Congress  has  vested 
in  the  Secretary  of  the  Interior  authority 
to  determine  administratively,  by  such 
reasonable  means  as  may  present  them- 
selves in  a  specific  situation,  what  the  total 
construction  charges  against  a  parcel  of 
land  are,  as  that  is  the  only  way  that  he 
could  determine  when  one-half  of  such 
charges  had  been  paid. 

The  matter  resolves  itself  into  the  ques- 
tion of  an  orderly  determination  of  what 
construction  charges  at  any  point  of  time 
are  properly  assignable  to  a  parcel  of  land 
and  which  the  owner  desires  to  pay  in  full. 
The  contingent  liability  of  lands  on  account 
of  the  default  in  payment  by  other  lands  is 
not  a  part  of  the  "construction  charge" 
assignable  to  the  land  in  question,  because 
if  this  were  true  there  would  never  be, 
despite  the  legislative  expression  indicated 
above,  a  point  of  time  short  of  full  payment 
of  the  general  district  obligation  at  which 
construction  charges  against  a  parcel  of 
land  might  be  determined. 

In  order  that  payment  of  construction 
charges  by  an  individual  landowner  within 
an  organization  which  has  a  general  repay- 
ment obligation  under  its  contract  with 
the  U.S.  may  be  made,  it  will  be  necessary 
that  procedural  steps  be  formulated  and 
approved,  both  at  the  regional  level  and 
in  the  Washington  office,  all  to  be  con- 
sistent with  legal  and  fiscal  requirements 
including  the  local  laws  governing  the 
repayment  organization  where  applicable. 
Excess  Land  Enforcement  Program — Salt 
River  and  Yuma  Project   (Sept.  3,  1948) 

Pending  the  outcome  of  litigation  to  de- 
termine the  relative  obligation  of  the  U.S. 
in  the  Coachella  Valley  County  Water  Dis- 
trict under  repayment  Contract  No.  Ilr-781 
Supp.  dated  Dec.  22,  1946,  it  would  not  be 
legally  proper  to  deliver  water  to  (he  dis- 
trict through  facilities  constructed  at  a 
cost  in   excess  of  the   present    *b">.-~i00.000 
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repayment  obligation  of  the  district,  unless 
the  district  agrees  to  repay  such  excess 
costs  if,  and  only  if,  the  Govt,  prevails  in 
the  pending  suit. 

Delivery  of  Water  from  Completed  Works 
in  Coachella  Valley,  M-3G150  (Nov.  21, 
1952) 

WILDLIFE   REFUGES  AND   PROJECTS 

Jurisdiction  over  the  killing  of  wildlife 
in  national  parks,  monuments,  and  other 
National  Park  Service  areas. 
Memorandum  (Dec.  4,  1944) 

Appeal  from  findings  of  fact  by  contract- 
ing officer  assessing  liquidated  damages  for 
delay  in  completion  of  repairs  to  Dam  83, 
Upper  Souris  National  Wildlife  Refuge,  un- 
der Contract  No.  I-6-fw-3340,  dated  Aug. 
3,  1943. 

R.  S.  Billingslcy  Co.,  Minneapolis,  Minne- 
sota, M-33912  (May  10,  1945) 

The  Secretary  of  the  Interior,  through 
the  Director  of  Fish  and  Wildlife  Service, 
is  authorized  to  enter  into  leases  for  drill- 
ing for  oil  on  lands  acquired  for  wildlife 
refuges  provided  there  would  result  no 
derogation  from  the  primary  purposes  for 
which  refuges  are  established. 
Solicitor's  Opinion,  M-34516  (Aug.  5,  1940) 

Fact  that  lands  are  located  within  the 
Desert  Game  Range,  Nev.,  is  as  such,  an 
insufficient  ground  for  refusing  the  issu- 
ance of  an  oil  and  gas  lease.  Rather,  it  is 
necessary  in  each  particular  case  to  de- 
termine whether  an  oil  and  gas  lease  for 
the  tract  of  land  in  question  would  inter- 
fere with  the  purposes  of  the  range. 
Arthur  /'.  Campbell,  Varson  city  (>..>..><):>s 
"N",  A-2427G  (Nov.  4.  1940) 

Applicability  of  the  office  of  War  .Mobil- 
ization and  Reconversion  Directive  NO.  128 
to  Federal  Aid  to  Wildlife  Restoration 
Projects. 

Solicitor's  <>i>iiii>,n.  M-34730  (Nov.  8, 
194G) 

Oil  and  gas  leases  on  wildlife  refuge 
lands. 

Memorandum  I  Feb.  13,  1947) 


1302 


WILDLIFE  REFUGES  AND  PROJECTS— 
Continued 

There  is  authority  in  the  law  whereby 
the  state  or  its  political  subdivisions  may 
be .  permitted  to  administer  the  develop- 
ment of  recreational  areas  at  reservoir 
sites.  See.  10  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187,  43  U.S.C.  387). 
is  sufficiently  broad  to  authorize  the  grant- 
ing of  leases  or  licenses  to  states  or  its 
local  subdivisions  for  recreational  pur- 
poses. The  transfer  may  also  be  accom- 
plished by  setting  apart  lands  to  the  states 
to  be  administered  by  state  agencies  for 
wildlife  refuges  under  the  Federal  Aid  in 
Wildlife  Restoration  Act  (50  Stat.  917,  1G 
U.S.C.  669-669J),  and  the  act  of  Mar.  10, 
1934  (48  Stat.  40,  16  U.S.C.  661-666),  pro- 
viding for  cooperation  with  Federal,  State, 
and  other  agencies  in  furtherance  of  a  Na- 
tional conservation  program.  The  fact  that 
the  lands  may  be  under  the  jurisdiction  of 
a  bureau  of  the  Department  other  than  the 
Bur.  of  Land  Management  would  be  im- 
material in  view  of  the  over-all  powers  of 
the  Secretary  with  respect  to  public  lands. 
Administration  of  Recreational  Areas  at 
Reservoir  Sites  (Feb.  28, 1847) 

By  Assimilated  Crimes  Aet  (18  U.S.C. 
40S),  any  wildlife  conservation  laws  of  a 
State  which  were  in  effect  on  Feb.  1,  1940, 
and  which  remain  in  force  are  applicable 
as  Federal  Laws  to  military  reservations 
and  other  areas  within  the  State  which 
are  under  the  exclusive  jurisdiction  of  the 
U.S.  State  Game  Wardens  have  no  juris- 
diction to  enforce  State  or  Federal  game 
laws  on  lands  ceded  to  exclusive  use  of  the 
U.S.  U.S.  Game  Management  Agents  and 
U.S.  Deputy  Game  Wardens,  appointed  to 
enforce  designated  laws  only,  cannot  take 
action  to  enforce  them  on  military  reser- 
vations of  State  wildlife  conservation  laws 
adopted  as  Federal  laws  under  the  pro- 
visions of  the  Assimilated  Crimes  Act,  or 
otherwise.  Violations  by  military  personnel 
of  wildlife  conservation  laws  or  regula- 
tions on  military  reservations,  irrespective 
of  the  Assimilated  Crimes  Act,  can  be 
prosecuted  before  courts-martial  under 
Article  of  War  90.  Violations  of  Federal 
game  laws  by  civilians  on  a  military  res- 
ervation over  which  the  U.S.  has  exclusive 
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jurisdiction,  and  which  falls  within  the 
category  of  a  petty  offense  (18  U.S.C.  541), 
may  be  prosecuted  by  military  personnel 
before  a  proper  U.S.  Commissioner.  U.S. 
attorneys  and  marshals  can  apprehend  and 
prosecute  offenders  of  Federal  game  laws, 
including  federally  adopted  State  laws, 
upon  military  reservations  which  are  un- 
der the  exclusive  jurisdiction  of  the  U.S. 
Memorandum  Opinion  (Oct.  24,  1947) 

The  act  of  Feb.  14,  1931,  which  provides 
only  for  acceptance  of  donations  made  for 
the  benefit  of  Indian  "institutions,"  sup- 
plies no  authority  for  the  acceptance  by 
the  Secretary  of  the  Interior  of  contribu- 
tions for  the  management  of  Indian  forest 
range  and  wildlife  resources.  The  au- 
thority under  the  act  of  Feb.  14,  1931,  has 
not  been  broadened  by  sec.  20  of  the  Perma- 
nent Appropriation  Repeal  Act,  which  sets 
up  an  account  of  "Funds  contributed  for 
Indian  projects,"  only  because  the  account 
included  donations  under  special  legisla- 
tion. In  view  of  the  requirement  of  the 
act  of  Feb.  14,  1931,  that  donations  be  ap- 
plied "for  the  benefit  of  individual  In- 
dians," donations  could  not  be  expended 
in  any  event  in  the  management  of  Indian 
tribal  resources.  Moreover,  contributions 
could  not  be  accepted  from  donors  who 
would  be  primarily  interested  in  advanc- 
ing their  own  interests.  Such  contributions 
would  be  either  no  gifts  at  all  or  condi- 
tional gifts  which  may  not  be  accepted 
on  behalf  of  the  U.S.  without  express  statu- 
tory authority- 

Acceptance  of  Contributions  for  the  Man- 
agement  of  Indian  Resources,  M-35075 
(Nov.  22, 1948) 

A  noncompetitive  oil  and  gas  lease  will 
not  be  granted  for  land  within  a  wildlife 
refuge  when  the  land  is  not  subjected  to 
an  approved  unit  or  cooperative  plan. 
Elaine  V.  Schcib,  Las  Cruces  010100, 
01010 1,  010102,  010103,  A-25906  (Dec.  29, 
1950) 

Application  for  noncompetitive  oil  and 
gas  lease  rejected. 

Rejection  of  application  because  land 
lies  within  wildlife  refuge  and  is  not  sub- 
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jected  to  an  approved  agreement  is  af- 
firmed. 

L.  D.  Crawford,  Montana  02202,  A-26491 
(Nov.  14,  1951) 

Noncompetitive  oil  and  gas  leases  will 
not  be  granted  for  lands  within  a  wildlife 
refuge  when  the  lands  are  not  subject  to 
an  approved  unit  or  cooperative  plan. 
Mrs.  Ressie  McCarley,  New  Mexico  04815, 
04816,  04817,  Q4818,  A-26296  (Dec.  19, 1951 ) 

Where  the  allowance  of  an  application 
for  an  oil  and  gas  lease  on  acquired  lands 
within  a  wildlife  refuge  would  be  inimical 
to  the  best  interests  of  the  project,  the 
application   will   be  rejected. 

Noncompetitive  oil  and  gas  leases  will 
not  be  granted  for  acquired  lands  within 
a  wildlife  refuge  when  the  lands  are  not 
subjected  to  an  approved  unit  or  coopera- 
tive plan. 

Henry  G.  Chalkley,  BLM-A  021392,  021393, 
02139',,  021395,  021391!,  021397,  A-26260 
(Feb.  27,  1952) 

WITHDRAWALS  AND  RESERVATIONS 
GENERALLY 

Appellant  has  appealed  from  a  decision 
by  the  Commissioner  of  General  Land 
Office,  which,  on  September  11,  1943,  re- 
quired him  to  pay  $1,164  for  tortious  use 
and  occupancy  of  certain  public  lands  by 
himself  and  his  partner,  James  D.  Wirt, 
now  deceased.  The  Commissioner's  decision 
is  affirmed  as  modified,  and  is  remanded 
for  action  in  accordance  with  the  sugges- 
tions made  in  the  decision.  Affirmed  as 
modified  and  remanded — By  Greeley. 
Max  B.  Noah,  Phoenix  079923  079924, 
A-23749  (July  7,  1944) 

Where  part  of  a  minimum  legal  subdi- 
vision of  public  lands  is  withdrawn,  no 
part  of  the  legal  subdivision  may  be  sold 
or  disposed  of. 

A  segregative  survey  will  not  be  ordered 
where  the  applicant  probably  will  not  be 
interested  in  securing  that  portion  of  the 
lands  which  would  thereby  be  made  avail- 
able for  sale. 

Application  for  public  sale  denied. 
Donald  8.  White,  OLO  09932  "C",  A-24303 
(June  18,  1940) 
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Application  for  Homestead  Entry 
Rejected. 

Applications  filed  for  withdrawn  lands 
are  invalid  and  are  to  be  rejected. 
Jesse  H.  Smith,  Carson  City  022249  "C", 
A-24343  (July  15,  1946) 

Application  for  Sodium  Prospecting  Per- 
mit Rejected. 

Where  an  application  under  the  Mineral 
Leasing  Ad  on  a  school  land  section  could 
not  be  allowed  because  the  lands  are  with- 
drawn, it  is  unnecessary  to  determine 
whether,  or  when,  (be  States  title  attached 
to  the  school  land  section. 

An  application  for  withdrawn  lands  will 
not  be  held  in  suspended  status  to  await  the 
lifting  of  the  withdrawal,  but  will  be 
rejected. 

Dorothy  P.  Soeth,  Salt  Lake  City  063486 
"N",  A-24408  (Nov.  12, 1946) 

Application  for  Oil  and  Gas  Lease  Re- 
jected. 

Where  lands  are  withdrawn  "until  fur- 
ther orders  from  the  Department,"  the 
facts  that  the  motivation  of  the  withdrawal 
resulted  from  proposals  seeking  Congres- 
sional legislation  concerning  these  lands, 
that  such  legislation  was  enacted  as  to 
part  of  the  lands,  and  that  no  legislation 
was  enacted  as  to  the  remainder  of  the 
lands  in  over  44  years,  did  not  automati- 
cally result  in  the  restoration  of  the  land 
not  covered  by  legislation  so  as  to  permit 
the  filing  of  applications  for  such  lands 
under  the  public  land  laws. 

An  application  for  an  oil  and  gas  lease 
on  any  withdrawn  public  lands  will  not  be 
received  until  the  availability  of  the  lands 
for  such  application  has  been  noted  on  the 
records  of  the  local  land  office. 
Richard  R.  Crandall,  Sacramento  03690S 
"N",  A-24444  (Nov.  12,  1946) 

Five- Acre  Tract  Application  Rejected. 

Five-acre  tract  lease  application  was 
properly  rejected  where  it  embraced  lands 
temporarily  withdrawn  from  application 
under  the  public  land  laws  by  E.O.  No. 
6799.  With  the  revocation  of  the  order, 
however,  a  new  application  may  be  filed. 
John  C.  Linsey,  Denver  052475  "C",  A- 
24237  (Dec.  19,  1916) 
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Restoration  of  land  to  mineral  entry 
denied. 

Fissionable  materials  are  no  longer  lo- 
catable  under  the  mining  laws,  being 
reserved  to  the  U.S.  under  the  Atomic 
Energy  Act.  Restoration  of  withdrawn 
lands  for  such  location  is  therefore 
unwarranted. 

Jesse  C.  Clark,  2115590  "N"t  A-24521  (Jan. 
14,  1947) 

Executive  Order  No.  0810  (Fed.  Reg. 
Jan.  3, 1947, 12F.R.37). 

Opinion    as    to    whether    above    order 
affects  the  Bureau  of  Land  Management  in 
any  way. 
Memorandum  (Feb.  3,  1947) 

Homestead  Application  Rejected. 

The  decision  of  the  GLO  is  affirmed 
without  prejudice  to  such  further  applica- 
tion for  homestead  entry  as  Gainous  may 
choose  to  file  for  these  lands  when  and  if 
they  become  available  for  disposition  to 
him. 

Henry    Chester    Oaimous,    GLO    010518, 
A-2453:;  (Feb.  12,  1947) 

Application  for  withdrawn  land  is  not 
valid.  Indemnity  selection  rejected. 
State  of  California,    Los  Angeles   063884 
"i*1",  A-24538   (Feb.  14,  1947) 

Title    to    certain    school    lands    within 
Naval  Oil  Shale  Reserve  No.  2,  Utah. 
Letter  to  Commodore  W.  O.  Grecnman,  Di- 
rector, Naval  Petroleum  Reserves,   Navy 
Depi.,  sgd.  Solicitor  White  (Feb.  17,  1947) 

Public   Sale   Application   Rejected. 

Application  for  purchase  of  land  with- 
drawn on  May  22,  1924,  in  aid  of  legisla- 
tion, rejected  because  withdrawal  still 
effective. 

Applications  filed  while  land  is  with- 
drawn are  ineffective.  Veterans'  preference 
must  be  provided  for  if  withdrawal  is 
revoked. 

George  W.  Barber,   GLO  010685  "C",  A- 
24433  (Mar.  24, 1947) 

As  a  part  of  our  responsibility  to  develop 
the  territory  of  Alaska  we  must  settle  the 
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question  of  native  ownership  of  Alaskan 
lands  and  waters. 

Historical  Background — all  of  South- 
eastern Alaska  occupied  by  Tlingit  and 
Haida  Tribes.  Most  usable  land  in  Conti- 
nental Alaska  seems  to  have  been  exclu- 
sively occupied  by  one  native  group  or 
another. 

The  program  for  clarification  of  native 
land  rights  started  recently  has  met  much 
opposition  as  the  white  settlers  had  been 
led  to  believe  that  the  natives  had  claim 
only  to  land  they  occupied.  We  are  legally, 
as  well  as  morally,  compelled  to  give  full 
protection  to  native  rights. 

Legal  Principles — Natives  have  a  pro- 
tected right  to  occupation  of  lands  which 
are  in  their  use  and  a  valid  claim  for  com- 
pensation for  past  taking  with  respect  to 
losses  attributable  to  the  government. 

Courts  have  made  this  clear  with  respect 
to  the  natives  of  the  continental  U.S.  and 
the  same  principle  must  apply  to  Alaska. 

National  Forest  and  other  withdrawals 
do  not  extinguish  native  claims  which  rest 
upon  rights  prior  to  withdrawals. — Aban- 
doned lands  revert  to  the  public  domain. — 
Natives  have  a  valid  claim  against  the 
government  for  extinguished  titles. — In  the 
ease  of  conflicting  claims  the  white  man 
can  be  ousted  or,  if  the  patent  is  absolute  in 
terms,  the  native  has  a  valid  claim  for 
compensation. 

Elements  of  existing  possessory  rights — • 
Those  lands  which  have  remained  in  reg- 
ular native  use  to  the  present  day  and 
which  form  a  significant  part  of  the  eco- 
nomic base  of  the  community. — A  native 
claim  to  exclusive  possessory  rights  may 
be  defeated  by  a  showing  that  the  native 
use  was  not  originally  exclusive. — If  the 
natives  no  longer  view  the  lands  as  their 
own  their  claim  has  been  abandoned. — The 
tradition  of  free  use  of  navigable  waters  is 
so  strong  that  a  change  is  not  warranted 
with  respect  to  the  natives  of  Alaska.  Na- 
tive rights  to  beaches  and  streams  would 
be  recognized  where  natives  can  show  a 
continued  and  exclusive  use. 
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The  memorandum  concludes  with  a  sum- 
mary of  probable  claims  in  Southeastern 
Alaska. 

Native  Land  Claims  in  Alaska  (Mar.  24, 
1947) 

Wyandotte,  Porterfield,  and  Valentine 
scrip  applications  were  properly  rejected  on 
ground  that  land  sought  should  not  be 
classified  as  proper  for  scrip  acquisition 
where  such  land  consists  of  harbor  front- 
age, is  largely  within  a  city,  and  possesses 
undoubted  industrial,  recreational,  and 
residential  value. 

Florence  A.  Richardson,  Long  Beach  Land 
Co.,  Seaside  Land  Co.,  Vista  Land  Co.,  Los 
Angeles  062261-69,  inclusive,  A-24460  (Apr. 
23, 1947) 

Reinstatement  of  Oil  and  Gas  Lease. 

GLO  decision  of  Jan.  10,  1946,  allowed 
the  applicant  30  days  within  which  to  pay 
$1,275.50  as  the  first  year's  rental.  Within 
the  30-day  period  only  $320  was  paid.  Bal- 
ance was  not  tendered  for  several  months 
later  and  after  other  persons  had  filed  con- 
flicting applications. 

The  failure  to  pay  within  the  time  al- 
lowed the  amount  of  rental  specified  in  the 
decision  is  clear  indication  that  at  the  time 
the  applicant  intended  a  withdrawal  of  a 
portion  of  the  lands  from  his  application. 
Henry  L.  Lubkin,  Great  Falls  085568  "N", 
A-24515  (June  3,  1947) 

A  small  tract  application  for  withdrawn 
public  lands  must  be  rejected  and  will  not 
be  held  in  a  suspended  status  to  await  the 
possible  lifting  of  the  withdrawal. 
James  W.  Hammond,  Los  Angeles 
064602  "C",  A-24634  (July  7,  1947) 

A  homestead  application  for  withdrawn 
public  lands  must  be  rejected  and  will  not 
be  held  in  a  suspended  status  to  await  the 
possible  lifting  of  the  withdrawal. 
Robert  E.  Young,  Pueblo  058577  "C",  A- 
24087  (July  7,  1947) 

Oil  and  gas  lease  erroneously  issued  on 
lands  withdrawn  for  Indian  use  in  aid  of 
proposed  legislation. 

Where  an  oil  and  gas  lease  was  errone- 
ously issued  on  lands  which  had  been  with- 
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drawn  for  Indian  use  in  aid  of  proposed 
legislation,  it  must  be  canceled  since  there 
was  no  authority  to  issue  it. 
Marie  J.  Anderson,  Santa  Fe  07752  "2V", 
A-24663  (Aug.  12,  1947) 

Nonmetalliferous  mining  locations  made 
after  a  withdrawal  under  the  act  of  June 
25,  1910  (43  U.S.C.  141),  for  the  purpose 
of  development  of  the  land  under  the 
Small  Tract  Act  of  June  1, 1938  (43  U.S.C. 
682a) ,  are  invalid.  The  fact  that  patents  un- 
der the  Small  Tract  Act  reserve  the  mineral 
deposits  to  the  U.S.  does  not  diminish  the 
prohibition  against  metalliferous  mining 
locations  affected  by  the  withdrawal  order. 

Bob  Barber,  et  al.,  2139919  "N",  A-24669 
(Aug.  15,  1947) 

Lands  withdrawn  for  the  City  of  Los 
Angeles  by  the  act  of  Mar.  4, 1931  (46  Stat. 
1530,  1539),  and  the  act  of  June  23,  1936 
(49  Stat.  1892),  are  not  subject  to  occu- 
pancy by  private  persons  for  the  purpose  of 
permanent  settlement.  Such  occupancy  is  a 
trespass  which  may  be  abated;  and  any 
buildings  affixed  to  the  land  by  the  tres- 
passer belong  to  the  Govt. 

Gean      Lathrop,       Sacramento       036180, 
212903 Jf  "L",  A-24635  (Sept.  10,  1947) 

Applicant  appealed  from  a  decision  of 
the  Acting  Director,  BLM,  rejecting  his  ap- 
plications for  soldier's  additional  home- 
stead entry  of  two  parcels  of  land,  the  rea- 
son being  that  both  parcels  had  been  with- 
drawn from  entry. 

Appellant  is  correct  in  asserting  that  the 
desired  land  is  not  within  the  railroad 
right-of-way,  but  errs  in  thinking  that  the 
land  between  the  west  boundary  of  the 
right-of-way  and  the  meanders  of  the  east- 
ern shore  of  Knik  Arm  and  Chester  Creek 
is  outside  of  the  South  Addition  to  the 
townsite. 

If  any  part  of  this  acreage  was  not  with- 
drawn by  E.O.  No.  1919y2  on  Apr.  21,  1914, 
it  was  withdrawn  by  E.O.  No.  3672  on  May 
8,  1922,  and  is  included  within  the  Anchor- 
age Townsite. 

Charles  Baker  Abbott,  Anchorage  010619, 
010620  "if",  A-24649  (Oct.  28,  1947) 
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A  State  may  not  lease  lands  selected  un- 
der sec.  8  of  the  Taylor  Grazing  Act  until 
after  the  exchange  is  approved. 

Land  containing  water  not  properly  sub- 
ject to  reservation  under  Public  Water  Re- 
serve No.  107  should  be  restored  from  the 
reserve. 

State  of  Arizona,  Phoenix  019660  "F",  A- 
23737  (Mar.  1,  1948) 

Application  to  enter  land  which  is  under 
withdrawal  is  properly  rejected. 
Hubert  Harold  Sager,  Anchorage  010681, 
A-24272  (Apr.  27,  1948) 

Application  for  oil  and  gas  lease  cannot 
be  granted  where,  subsequent  to  the  filing 
of  the  application,  the  lands  applied  for 
were  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws,  in- 
cluding the  mineral  leasing  laws. 
Edgar  Hale  Musser,  Sacramento  036736 
"N",  A-24386  (May  14,  1948) 

"In  such  areas,  etc." 

Lands  in  question  were  reserved  for  use 
and  benefit  of  Indians  of  Siletz  Reserva- 
tion by  agreement  with  them  Oct.  31,  1892, 
and  ratified  by  act  of  Aug.  15,  1894  (28 
Stat.  325).  Sec.  1,  act  of  May  13,  1910, 
authorized  the  Secretary  to  sell  lands  "in 
such  areas  and  on  such  terms  and  condi- 
tions as  he  may  prescribe."  The  unsold 
lands  may  again  be  offered  for  sale.  The 
Commissioner  of  Indian  Affairs  has  juris- 
diction over  cases  of  this  kind  until  the 
lands  are  sold.  Matter  should  be  taken  to 
Secretary  with  appropriate  recommenda- 
tions if  further  sale  is  recommended. 
Timber  Sales  on  the  Former  Siletz  Indian 
Reservation,  Oregon  (Nov.  8,  1948) 

A  selection  of  land  by  the  State  of  Utah 
under  the  act  of  Feb.  20,  1929  (45  Stat. 
1252)  (miners'  hospital  grant),  is  properly 
rejected  where  the  lands  have  been  classi- 
fied, under  sec.  7  of  the  Taylor  Grazing 
Act,  as  not  suitable  for  disposal  under  a 
land  grant  statute. 

State   of    Utah,    Salt   Lake    City   064698 
"LD",  A-25543  (Nov.  19, 1948) 

A  lawful  occupant  of  lands  contiguous  to 
the  desired  leasehold  has  preference  right 
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to  a  lease  thereof  to  the  degree  necessary 
to  permit  proper  use  of  his  base. 

Where  two  or  more  qualified  applicants 
have  preference  rights  to  the  same  lands 
contiguous  to  their  base,  their  preference 
rights  are  deemed  to  be  neutralized,  and 
the  lease  is  awarded  on  the  basis  of  the 
equities  and  all  the  facts  presented. 

The  law  intends  that  grazing  leases 
shall  be  issued  to  those  using  their  contig- 
uous base  for  grazing  their  own  livestock 
and  needing  complementary  land  to  supply 
the  deficiencies  of  their  base.  Among  such 
beneficiaries  is  a  qualified  applicant  not 
owning  stock  at  the  time  of  his  applica- 
tion, but  giving  reasonable  assurances  of 
his  means  and  intent  to  acquire  stock  and 
graze  them. 

No  lease  will  be  issued  to  a  trespasser 
before  full  settlement  is  made  for  his  tres- 
passes and  unlawful  enclosures. 
Letvis  W.  Miller,  John  P.  Cooney  and  Sons, 
Billings  039869,  040050  "K",  A-24632 
(Jan.  14, 1949) 

An  oil  and  gas  lease  will  not  be  issued 
for  any  land  within  one  mile  of  a  naval 
petroleum  reserve  where  operations  under 
the  lease  would  adversely  affect  the  re- 
serve through  drainage  from  known  pro- 
ductive horizons. 

An  oil  and  gas  lease  will  not  be  issued 
for  any  lands  which  are  withdrawn  from 
leasing,  even  though  the  withdrawal  was 
made  subsequent  to  the  filing  of  the  lease 
application. 

Charles  L.  Van  Wert,  Sacramento  019374, 
035659  "N",  A-24067  (Jan.  18,  1949) 

A  desert  land  application  for  lands  with- 
drawn for  the  use  of  the  Navy  Depart- 
ment is  properly  rejected. 
Max    Wiese,    Blackfoot    055034    "i*1",    A- 
25195  (Jan.  24, 1949) 

Homestead  Applications. 

A  veteran  does  not  have  a  right  under 
the  Veterans'  Preference  Act  to  have  his 
application  for  a  homestead  entry  con- 
sidered while  the  land  is  withdrawn  from 
entry. 

After  the  restoration  of  withdrawn 
land,  a  veteran  is  not  accorded  a  priority 
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by  virtue  of  a  previous  filing  while  the  land 
was  withdrawn,  but  he  is  on  the  same  foot- 
ing as  other  veterans  applying  subsequent 
to  restoration. 

Kenneth  Charles  Johnson,  Anchorage 
011230,  011Jt51,  011625,  012054,  A-25453 
(Mar.  9,  1949) 

An  application  for  an  oil  and  gas  lease 
on  land  temporarily  withdrawn  in  aid  of 
proposed  legislation  must  be  rejected. 

The  revocation  of  a  withdrawal  does 
not  validate  a  lease  application  filed  at  a 
time  when  the  land  applied  for  was  subject 
to  the  withdrawal. 

N.  G.  Morgan,  Sr.,  Salt  Lake  City  068409 
"DA",  A-25519  (May  19, 1949) 

An  application  for  an  oil  and  gas  lease 
on  land  temporarily  withdrawn  must  be 
rejected. 

Neither  the  modification  of  a  withdraw- 
al to  permit  oil  and  gas  leasing  in  the  area 
for  which  the  application  was  filed  nor  the 
revocation  of  the  withdrawal  validates  a 
lease  application  filed  at  a  time  when  that 
land  was  subject  to  the  withdrawal. 
P.  T.  Farnsworth,  Jr.,  Salt  Lake  City 
065091,  A-25629  (May  31,  1949) 

Questions  relating  to  an  exchange  of 
lands  with  a  State  pursuant  to  sec.  8  of 
the  Taylor  Grazing  Act,  as  amended,  must 
be  determined  under  the  applicable  law 
and  regulations,  and  without  regard  to  any 
purported  agreement  which  may  have  been 
entered  into  between  the  State  and  an 
agency  of  the  Federal  Govt,  which  has  not 
jurisdiction  over  the  public  lands  involved 
in  the  proposed  exchange. 

Prior  to  its  compliance  with  all  the  re- 
quirement of  the  statute  and  the  supple- 
mentary regulations,  a  State  applying:  for 
an  exchange  of  lands  under  sec.  8  of  the 
Taylor  Grazing  Act,  as  amended,  does  not. 
acquire  any  rights  in  the  selected  lands,  so 
as  to  prevent  the  withdrawal  of  such  lands 
for  public  purposes. 

A  "valid  claim"  to  public  land  may  be 
less  than  a  vested  right  in  such  land ;  and 
a  pending  exchange  application  from  a 
State  under  sec.  8  of  the  Taylor  Grazing 
Act,    as    amended,    constitutes    a    "valid 
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claim"  to  the  selected  land  within  the 
meaning  of  the  act  of  Mar.  19,  1948,  which 
added  public  lands  to  the  Shasta  National 
Forest  subject  to  such  claim  so  that  the 
selected  land  continues  to  be  subject  to 
selection  by  the  Stale. 

State    of    California,    Sacramento    034260 
"LU",  A-25411  (June  2, 1949) 

Land  within  a  withdrawal  for  townsite 
and  other  purposes  is  not  "unreserved  and 
unappropriated"  public  land  and,  there- 
fore, is  not  subject  to  lease  for  use  as  a 
public  airport. 

An  application  to  lease  withdrawn  land 
must  be  rejected;  it  cannot  be  suspended 
to  await  action  on  a  petition  for  the  modi- 
fication of  the  withdrawal  so  as  to  permit 
such  leasing. 

Ward  L  Gay,  Anchorage  011014  "LU",  A- 
25535  (July  15,  1949) 

An  application  for  land  withdrawn  from 
disposition  must  be  rejected. 
Leland  S.  Koon,  Los  Angeles  064986,  A- 
25743  (July  29,  1949) 

Application  for  Homestead  Entry  Re- 
jected. 

One  who  remains  in  possession  of  land 
after  his  entry  under  the  homestead  law- 
has  been  canceled  is  a  mere  trespasser. 

A  settlement  claim  under  the  homestead 
law  could  not  be  acquired  through  pur- 
chase from  a  prior  settler. 

No  right  is  acquired  by  settlement  on 
land  previously  withdrawn  from  entry  un- 
der the  homestead  law. 
John  Dondero,  Sacramento  038307,  A-25582 
(Nov.  29,  1949) 

Lands  withdrawn  from  entry  by  Execu- 
tive order  (other  than  E.O.  Nos.  6910  and 
6964),  are  not  available  for  disposal  under 
the  Small  Tract  Act  until  such  withdrawal 
has  been  revoked. 

Ernest  E.  Wissman,  Lox  Angeles  064939, 
A-25750  (Jan.  20, 1950) 

An  application  under  the  Small  Tract 
Act  for  land  withdrawn  from  entry  must 
be  rejected. 

Stephen  Talavera,  Los  Angeles  064564,  A 
25847  (Apr.  11,  1950) 
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Ail  application  for  an  Indian  allotment 
on  the  public  domain,  under  25  U.S.C.  336, 
should  not  be  rejected  solely  because  the 
land  applied  for  contains  merchantable 
timber  and  is  primarily  valuable  for  the 
growing  of  timber. 

An  applicant  for  an  Indian  allotment  on 
the  public  domain  who  has  established  his 
residence  on  the  land,  constructed  a  house 
and  other  improvements  on  the  land,  and 
lived  there  with  his  family  for  6  years 
acquires  a  right  to  an  allotment  of  the  land 
under  25  U.S.C.  336. 

Such  a  right  to  an  allotment  is  not  lost 
where  the  Indian  applicant,  after  making 
and  maintaining  such  settlement  upon  the 
land,  is  forced  to  leave  the  land  to  find  em- 
ployment elsewhere  but  has  no  intention 
of  abandoning  his  settlement,  and  the  right 
to  an  allotment  is  saved  from  a  subsequent 
withdrawal  of  the  land  which  is  made  sub- 
ject to  existing  valid  rights. 

A  settlement  may  be  made  by  an  Indian 
under  25  U.S.C.  336  upon  land  included  in 
a  homestead  entry,  where  the  settler  ac- 
quires from  the  entryman  all  his  right, 
title,  and  interest  in  the  entry. 
Wilbur  31  art  in,  Sr.,  Oregon  0628,  formerly 
Roseburg  023046,  A-25862  (May  31,  1950) 

Gypsum  contained  in  land  which  is  cov- 
ered by  oil  and  gas  leases  issued  under  the 
Mineral  Leasing  Act  is  subject  to  disposal 
under  the  Materials  Act  of  July  31,  1947. 

The  mere  fact  that  land  containing  gyp- 
sum or  other  nonmetalliferous  minerals 
has  been  withdrawn  from  entry  under  the 
mining  laws  does  not  make  such  gypsum 
or  other  minerals  subject  to  disposal  under 
the  Materials  Act. 

Sale  of  Gypsum  Under  Materials  Act,  M- 
36044  (July  7, 1950) 

A  homestead  application  for  land  in- 
cluded within  the  area  withdrawn  by  the 
first  general  withdrawal  order  of  Nov.  26, 
1934,  will  be  rejected  where  it  appears  that 
there  is  insufficient  precipitation  for  dry 
farming,  that  there  is  no  known  source 
of  water  available  for  irrigation,  and  that 
the  land  is  hilly  and  is  cut  by  gullies. 
William  Monroe  Pierce,  Blackfoot  056341, 
A-25893  (Aug.  23,  1950) 
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A  homestead  application  must  be  re- 
jected when  it  is  made  for  a  tract  of  land  I 
included  within  the  area  withdrawn  by 
the  first  general  withdrawal  order  of  Nov. 
26,  1934,  and  the  area  contains  only  a 
small  proportion  of  tillable  land  that  must 
be  irrigated  to  produce  crops,  and  there 
is  no  apparent  source  of  an  adequate  water 
supply. 

Ira  M.  Sheppard,  Los  Angeles  076225,  A- 
25926  (Oct.  25,  1950) 


Land  in  a  public  water  reserve  with- 
drawn for  use  as  a  drainage  basin  by  an 
irrigation  district  will  not  be  restored  for 
entry  where  it  is  probable  that  drainage 
waters  of  the  district  will  flood  the  tract 
in  the  future. 

Walter  M.  RheinscJiild,  39469-1290700,  A- 
25901   (Nov.  10,  1950) 

Minerals  in  public  lands  which  are  in- 
cluded in  withdrawals  made  pursuant  to 
the  implied  power  of  the  President  or  in 
withdrawals  made  pursuant  to  the  act 
of  June  25,  1910,  are  not,  solely  because 
of  the  withdrawals,  subject  to  disposal 
under  the  Materials  Act  of  July  31,  1947.  J 
Applicability  of  Materials  Act  to  With-  W 
drawn  Lands,  M-36056  (Nov.  10,  1950) 

Land  withdrawn  from  all  forms  of  ap- 
propriation under  the  public  land  laws  is 
not  subject  to  entry  as  an  enlarged  home- 
stead. 

Leonard  Goforth,  Denver  056619,  A-25965 
(Nov.  16,  1950) 

A  person  who  desires  to  acquire  a  home- 
site  under  the  Alaska  Homesite  Act  cannot 
do  so  by  settling  on  land  previously  with- 
drawn from  entry  under  the  public  land 
laws. 

A  withdrawal  made  subject  to  valid  ex- 
isting rights  attaches  as  a  secondary 
claim  on  land  subject  to  such  rights  and, 
on  the  subsequent  termination  of  such 
rights,  becomes  the  dominant  claim  on  the 
land. 

Settlement  is  a  personal  act,  and  a  settle- 
ment right  under  the  public  land  laws 
cannot  be  acquired  by  the  purchase  of  the 
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No  right  prohibited  by  law  can  accrue 
to  a  person  because  of  reliance  on  erro- 
neous information  furnished  by  administra- 
tive personnel  of  the  Govt. 
Catherine  Blankenburg,  Anchorage,  010661, 
A-25947  (Dec.  7, 1950) 

Where  one  who  owns  land  near  the  cen- 
ter of  a  bombing  range  withdrawal  makes 
an  application  to  exchange  such  land  for 
withdrawn  public  land  on  the  outside  of 
the  range,  it  is  appropriate  to  ascertain 
whether  the  Air  Force,  for  whose  purposes 
the  withdrawal  was  made,  is  willing  to 
have  the  withdrawal  modified  so  as  to 
eliminate  the  selected  land  from  the  with- 
drawal. 

Ruthelen  List  Anderson,  A-25950  (Dec.  7, 
1950) 

When  two  classes  of  land  are  dealt  with 
in  an  order  revoking  a  previous  withdrawal 
and  with  respect  to  one  class  a  future  date 
for  the  effectiveness  of  the  revocation  order 
is  specified,  while  with  respect  to  the  other 
class  no  date  for  the  effectiveness  of  the 
revocation  order  is  specified,  the  lands  in 
the  latter  class  become  subject  to  appli- 
cation when  the  revocation  order  is  filed 
with  the  Division  of  the  Federal  Register. 

Dicta  in  Richard  R.  Crandall,  A-24444 
(Nov.  12,  1946)  ;  Conrad  A.  Ritschard, 
Gladys  Ritschard,  A-25303  (Sept.  10, 
1948)  ;  and  A.  Hartwell  Bradford,  A-25730 
( Sept.  30, 1949) ,  held  to  be  unsound. 
D.  K.  Edwards,  et  al.  v.  Albert  G.  Brock- 
lank,  et  al.,  A-25960  (Apr.  3,  1951) 

The  denial  of  a  petition  to  modify  a  with- 
drawal order  and  to  file  an  application  for 
a  trade  and  manufacturing  site  is  proper 
where  it  appears  that  an  area-wide  land 
use  program  is  being  developed  in  con- 
nection with  all  the  land  included  in  the 
withdrawal  order;  that  the  allowance  of 
an  individual  petition  to  exclude  part  of 
the  land  from  the  withdrawal,  before  the 
completion  of  the  plans  for  the  area  as  a 
whole  might  interfere  with  the  area-wide 
program ;  and  that  the  applicant  has  oc- 
cupied and  improved  the  land,  knowing  that 
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his  entry  and  occupancy  violated  the  pro- 
visions of  the  withdrawal  order. 
Harley  E.   Poole,   Anchorage  01M24,   A- 
26188  (May  31, 1951) 

Land  withdrawn  by  the  Secretary  of  the 
Interior  under  authority  delegated  to  him 
by  the  President  is  not  subject  to  dis- 
position under  the  Small  Tract  Act  so  long 
as  the  withdrawal  remains  in  effect,  and 
small  tract  applications  for  such  land 
must  be  rejected. 

After  the  restoration  of  land  from  a 
withdrawal  made  by  the  Secretary  under 
authority  delegated  to  him  by  the  Presi- 
dent, a  person  will  not  be  accorded  a 
priority  in  applying  for  the  land  under 
the  Small  Tract  Act  by  virtue  of  a  previous 
application  which  he  filed  while  the  land 
was  withdrawn.  He  will  be  on  the  same 
footing  with  other  persons  of  the  same 
class  submitting  applications  subsequent 
to  the  restoration. 

A  person  who  desires  to  acquire  a  small 
tract  lease  has  no  equities  entitling  him  to 
a  preference  over  others  in  obtaining  a 
lease  because  of  his  settling  on  and  im- 
proving the  land  while  it  was  withdrawn 
from    entry. 

A  trespasser  who  has  made  improve- 
ments on  public  land  may,  under  certain 
circumstances,  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments that  can  be  removed  without  sub- 
stantial damage  to  the  land  or  to  the  im- 
provements, and  a  prospective  lessee  of 
the  land  may  be  required,  as  a  condition 
precedent  to  the  issuing  of  the  lease,  to 
reimburse  the  trespasser  for  the  reason- 
able value  of  all  the  permanent  improve- 
ments which  are  left  on  the  land  and  which 
are  of  value  to  the  lessee. 
Keith  Specking,  et  al.  v.  Charles  S.  Cartt  r, 
et  al.  Anchorage  017266,  017115.  017176, 
017177,  017178,  A-26190  (July  24,  1951) 

A  withdrawal  of  public  lands  made  by 
the  Secretary  of  the  Interior  in  1903  must 
be  regarded  as  having  been  impliedly  au- 
thorized by  the  President. 

A  withdrawal  of  public  lands  could  be 
validly  effected  in  1903  by  means  of  a 
letter  from  the  Secretary  of  the  Interior  to 
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the   Commissioner   of   the   General   Land 

Office. 

Authority  of  the  Secretary  of  the  Interior 

to  Withdraw  Public  Lands,  M-36144  (Aug. 

4, 1952) 

Service  of  notice  of  an  administrative  de- 
cision may  be  either  actual  or  constructive. 

The  transmission  of  a  copy  of  an  ad- 
ministrative decision  by  registered  mail  to 
a  person's  address  of  record  constituted 
constructive  service  upon  him  of  notice 
respecting  the  decision. 

An  appeal  to  the  head  of  the  Department 
filed  after  the  expiration  of  the  time  al- 
lowed for  such  an  appeal  is  subject  to 
dismissal. 

Cornell  N.  Shelton,  Salt  Lake  City  061,859, 
A-26441  (Oct.  17,1952) 

Where  drilling  for  oil  and  gas  would 
have  a  serious  effect  upon  the  purpose  for 
which  a  primitive  area  in  a  national  forest 
was  established,  applications  for  oil  and 
gas  leases  therein  are  properly  rejected. 

George  E.  Koehler,  Sr.,  et  al.,  Los  Angeles 
08891,1  (formerly  Sacramento  01,3102),  et 
al.,  A-26412  (Jan.  9, 1953) 

Where,  prior  to  the  filing  of  an  applica- 
tion for  a  desert  land  entry,  the  land  ap- 
plied for  has  been  devoted  to  a  program  of 
experimentation  for  the  control  of  haloge- 
ton  glomeratus,  it  is  proper  to  reject  the 
application. 

Wanda  H.  Wilson,  et  al.,  Idaho  0611,2, 0611,3, 
A-26529  (Jan.  15, 1953) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  land  which  has  previously 
been  transferred  to  the  control  and  juris- 
diction of  the  Navy  Department  and  is 
being  used  as  a  bombing  range  is  properly 
rejected. 

Emilio  J.  Lagomarsino,  Los  Angeles  089966, 
A-2658S  (Jan.  19, 1953) 

Where  the  granting  of  a  private  ex- 
change application  would  interfere  with 
the  purposes  of  a  Desert  Game  Range 
within  which  the  selected  lands  lie,  it  is  in 
the  public  interest  to  refuse  to  restore  the 


WITHDRAWALS  AND  RESERVATIONS— 

Continued 

GENERALLY— Continued 
land  from  the  withdrawal  and  to  reject 
the  application. 

W.   S.   Robinson,  Nevada  061,83,  A-26594 
(Feb.  5, 1953) 

An  application  for  the  classification  of 
land  under  sec.  7  of  the  Taylor  Grazing 
Act  does  not  create  any  right  in  the  appli- 
cant. 

The  classification  of  land  under  sec.  7  of 
the  Taylor  Grazing  Act  as  suitable  for 
desert  land  entry  or  for  disposition  as  an 
isolated  tract  is  discretionary  with  the 
Secretary. 

Where  an  isolated  tract  of  land  which  is 
of  doubtful  value  for  agricultural  pur- 
poses can  be  sold  at  a  price  in  excess  of 
the  price  of  desert  land,  it  is  in  the  public 
interest  to  dispose  of  the  land  at  a  public 
sale  as  an  isolated  tract. 
Ernest  D.  De  Ford,  et  al.,  Sacramento 
01,3156,  0451,69,  01,51,68,  A-26591,  A-26592 
(Feb.  6, 1953) 

A  withdrawal  is  permanent  to  segregate 
land  for  the  purpose  of  public  sale  within 
the  meaning  of  43  CFR  250.6  ( b ) ,  if  without 
limit  as  to  time  it  withdraws  the  land 
from  all  forms  of  appropriation  and  use 
under  the  public  land  laws,  including  the 
mining  laws  for  some  use  or  purpose  not 
clearly  temporary  in  character. 

Even  though  a  withdrawal  is  permanent 
it  does  not  segregate  the  land  under  the 
above  regulation  if,  in  fact,  it  continues 
subject  to  use  by  this  Bureau  or  by  the  pub- 
lic under  some  public  land  law  or  laws. 
Land  Subject  to  Sale  as  Isolated  Tracts, 
(Mar.  16, 1953) 

The  homestead  laws  require  that  the 
entryman  must  establish  a  residence  on 
the  desired  land  with  the  intent  in  good 
faith  to  obtain  a  home  for  himself. 

When  it  is  shown  that  the  family  of  a 
person  claiming  to  have  settled  on  public 
land  as  a  predicate  for  obtaining  a  home- 
stead under  the  act  of  May  14,  1880,  did 
not  reside  on  that  land,  a  rebuttable  pre- 
sumption of  lack  of  good  faith  in  the 
establishment  of  residence  arises. 

Where  the  evidence  shows  that  a  home- 
stead settler  filed  his  settlement  claim  in 
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order  to  run  cattle  on  it  in  connection  with 
his  home  ranch  some  6  to  9  miles  away, 
that  he  stayed  there  during  the  summer 
with  his  cattle,  and  that  his  family  did  not 
reside  on  the  claim  but  continued  to  reside 
at  the  home  ranch  because  of  its  proximity 
to  schools,  the  ill  health  of  his  wife,  and 
the  inaccessibility  of  the  claim,  it  must 
be  concluded  that  the  land  involved  was 
in  reality  sought  only  for  range  purposes 
incidental  to  the  operation  of  the  ranch, 
and  that  the  settler  did  not  in  good  faith 
establish  residence  on  the  claim. 

Gerald  Fred  Mitchell,  Contest  No.  10356, 
Pueblo  055841,  A-26563  (Mar.  26,  1953) 

Applications  to  make  desert  land  entry 
on  lands  withdrawn  from  entry  under  the 
public  land  laws  for  the  use  of  the  War 
Department  must  be  rejected. 
Hazel  L.  Berger,  Fred  F.  Berger,  Los 
Angeles  097244,  A-26675  (Apr.  21,  1953) 

Applications  for  enlarged  homestead  en- 
try were  properly  denied  where  character- 
istics of  the  climate  and  the  soil  make  the 
land  applied  for  unsuitable  for  the  pro- 
duction of  crops  by  dry  farming. 

By  the  Departmental  regulations  relating 
to  appeals,  an  applicant  for  entry  under 
the  Enlarged  Homestead  Act  is  afforded 
an  opportunity  to  present  his  views  re- 
specting the  correctness  of  the  classifica- 
tion of  the  land  as  suitable  for  such  entry. 

Curtis  Ferguson,  et  al.,  Colorado  034,  etc., 
A-266S4— A-26690  (May  1, 1953) 

Land  withdrawn  by  the  President  is  not 
subject  to  lease  under  the  Small  Tract  Act. 

An  application  to  lease  land  under  the 
Small  Tract  Act,  filed  while  the  land  is 
withdrawn,  may  not  be  suspended  to  await 
the  lifting  of  the  withdrawal,  but  it  must 
be  rejected. 

Carl  A.  Barrett,  Jr.,  Los  Angeles  0S69S9, 
A-26701  (May  27, 1953) 

A  valid  location  of  a  mining  claim  can 
be  made  only  if  a  valuable  mineral  deposit 
has  been  discovered  within  the  limits  of 
the  claim. 

In  a  contest  initiated  by  one  individual 
against  another,  the  Govt,  should  not  at- 
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tack  the  validity  of  the  contestant's  claim 
on  grounds  other  than  those  disclosed  by 
the  application  to  contest  without  first 
notifying  the  contestant  of  its  charges  and 
allowing  him  an  opportunity  to  meet  such 
charges. 

Percy  Field  Jebson,  et  al.  v.  Emmet  F. 
Spencer  and  Tyler  F.  Woodward,  United 
States,  Intervenor,  Mineral  Contest  No. 
5029,  A-26596  (June  11, 1953) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation  and  reserved 
for  military  purposes. 

An   application   for  noncompetitive   oil 
and  gas  lease  confers  no  vested  right  on 
the  applicant  before  a  lease  is  issued. 
Eupha    B.    Morris,    New    Mexico    01416, 
A-26743  (July  16, 1953) 

An  oil  and  gas  lease  application  was 
correctly  rejected  where,  after  the  appli- 
cation was  filed,  the  land  was  withdrawn 
from  all  forms  of  appropriation  and  re- 
served for  the  use  of  the  Department  of 
the  Army. 

Carlos  P.  Alexander,  New  Mexico  OI468, 
A-26799  (Oct.  7, 1953) 

An  Indian  allotment  application  is  prop- 
erly rejected  where  the  land  applied  for  is 
revested  O  and  C  land  of  class  2  under  the 
act  of  June  9, 1916. 

John  Johnson,  Oregon  01628,  A-26823 
(Mar.  25, 1954) 

An  application  for  a  desert  land  entry 
on  land  withdrawn  from  such  disposition 
is  properly  rejected. 

Where  it  appears  (lint  lands  arc  suitable 
for  classification  and  disposition  under 
the  Small  Tract  Act,  a  public  land  order 
preventing  any  disposition  of  the  land 
until  it  has  been  classified  and  opened  to 
entry  under  the  Small  Tract  Act  will  not 
be  modified. 

Laura  L.  Strickland,  Los  Aii<i<I<s  0971S6, 
A-26937  (Aug.  18, 1954) 

Carnotite  is  a  metalliferous  mineral  with- 
in the  contemplation  of  the  act  of  June  25, 
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1910  (36  Stat.  847),  as  amended,  Aug.  24, 
1912  (37  Stat.  497;  43  U.S.C.  141),  by 
reason  of  the  fact  that  the  ore  is  principally- 
mined  and  used  for  the  extraction  of 
uranium  as  a  metal. 

Whether  Carnotite  is  a  Metalliferous  or 
Nonmetalliferous  Mineral,  M-36225  (Sept. 
8,  1954) 

A  homestead  application  must  be  re- 
jected if  the  land  applied  for  is  reserved 
from  entry  when  the  application  is  filed. 

An   application  for   entry   on   reserved 
land  will  not  be  suspended  pending  the 
opening  of  the  land  to  entry. 
Elmer    U.    Wright,    Ncio    Mexico    07531, 
A-26975  (Sept.  27, 1954) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  school  land 
indemnity  selection,  the  primary  factor  is 
whether  any  Federal  interest  makes  a  neg- 
ative  determination   advisable. 

Where  the  selected  land  lies  within  and 
is  a  part  of  a  winter  grazing  range  and 
also  controls  the  water  available  for  live- 
stock grazing  on  other  public  land  within 
the  area,  and  allowance  of  the  selection 
would  interfere  with  the  administrative 
program  of  the  grazing  district,  it  is  not 
in  the  public  interest  to  allow  the  State's 
application. 

State  of  Utah,  Utah  07331,  07332,  A-26981 
(Nov.  2, 1954) 

A  homestead  settlement  location  notice 
on  Alaskan  land  is  properly  rejected  where 
none  of  the  land  included  in  the  notice  is 
subject  to  homestead  settlement. 
Rafael  D.  Tooar,  Anchorage  025JtJt2, 
A-27008(Dec.l3,1954) 

AUTHORITY  TO  MAKE 

State  application  for  sec.  8  exchange  of 
lands  held  for  rejection. 

Where  an  application  is  amended  by  a 
substitution  of  base,  the  appeal  is  in  effect 
withdrawn. 

State  of  New  Mexico,  Santa  Fe  076629, 
A-23620  (Oct.  3,  1945) 

Executive  Order  No.  7373 — Desert  Game 
Range — Withdrawal — Unusual  Terms. 
Deldert  George  Richardson,   Carson  City 
"C",  A-24281  (Apr.  3, 1946) 
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Necessity  for  transfer  of  funds  in  intra- 
department  transfers  of  personal  property. 

Under  Bur.  of  the  Budget  regulations 
intradepartmental  transfers  of  surplus 
equipment  and  supplies  exceeding  $100  in 
value  may  not  be  made  without  a  transfer 
of  funds.  Property  of  less  value  and  prop- 
erty not  coming  within  the  term  "equip- 
ment and  supplies"  may  be  transferred 
from  one  bureau  to  another  without  an 
exchange  of  funds.  The  Budget  regulations 
are  not  required  by  any  statute  but  appear 
to  be  dictated  as  a  matter  of  administra- 
tive policy. 
Memorandum  (Apr.  9, 1946) 

It  is  doubtful  whether  the  Secretary's 
authority  under  sec.  4  of  the  act  of  May  24, 
1928  (45  Stat.  729;  49  U.S.C.  214),  to  with- 
draw "unappropriated"  public  land  for  air 
navigation  sites  extends  to  public  lands  in- 
cluded in  an  existing  homestead  entry,  even 
though  the  withdrawal  does  not  become 
effective  until  the  entry  is  relinquished  or 
abandoned. 
Memorandum  (May  10,  1946) 

Executive  Order  No.  9816  (Fed.  Reg. 
Jan.  3, 1947, 12  F.R.  37). 

Opinion    as    to    whether    above    order 
affects  the  Bureau  of  Land  Management  in 
any  way. 
Memorandum  (Feb.  3,  1947) 

E.O.  No.  8847,  Aug.  8,  1941,  issued  under 
authority  of  sec.  1  of  the  act  of  July  9, 
1918,  withdrew  certain  lands  for  use  of  the 
War  Dept.  subject  to  valid  existing  rights. 
The  lands  claimed  by  settler  are  in  the 
area  withdrawn.  Congress  specifically  said 
in  sec.  2  of  the  act  of  June  25,  1910,  that 
withdrawals  under  that  statute  shall  pro- 
tect valid  settlements.  If  the  settlement 
claim  is  valid,  the  settler  has  a  valid 
existing  right  which  was  saved  by  E.O. 
No.  8847. 

Effect  of  Withdrawal  Upon  Rights  of  Prior 
Settler  (Mar.  7,  1947) 

The  Atomic  Energy  Act  reserved  all 
fissionable  materials  in  the  public  lands 
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for  the  use  of  the  U.S.  The  general  reserva- 
tion is  made  subject  to  "valid  claims, 
rights  or  privileges"  existing  on  Aug.  1, 
1946.  Unless  the  lease,  permit  or  license 
was  actually  issued  to  the  applicant  before 
Aug.  1,  1946,  the  reservation  must  be  in- 
serted. Even  in  the  absence  of  the  reserva- 
tion, a  mineral  lessee  must  confine  his 
mining  operations  to  the  extracting  of 
those  minerals  for  which  the  lease  was 
issued. 

An  approval  of  an  assignment  of  a 
mineral  lease,  except  an  oil  and  gas  lease, 
may  be  conditioned  on  insertion  of  the 
fissionable  source  material  reservation. 

Unless  the  certificate  of  sale  bears  a  date 
prior  to  Aug.  1,  1946,  the  reservation 
should  be  inserted  in  the  patent. 

Since  the  Taylor  Grazing  Act  is  not  ap- 
plicable to  Alaska,  the  only  criterion  which 
need  be  considered  to  ascertain  the  pro- 
priety of  inserting  the  reservation  is 
whether  a  proper  application  for  entry  was 
filed  prior  to  Aug.  1,  1946,  irrespective  of 
when  the  application  is  allowed. 

Application     for     stock-raising     home- 
steads, if  filed  and  completely  allowable, 
prior  to  Aug.  1,  1946,  covering  lands  classi- 
fied as  available  for  stock-raising  home- 
stead, the  reservation  need  not  be  inserted. 
The  fissionable  source  material  reserva- 
tion must  be  inserted  in  all : 
Small  Tract  Leases 
Rights-of-Way 
Special  land  use  permits 
Private  exchange  applications  under 

sec.  8,  Taylor  Grazing  Act 
State  exchange  applications  under  sec. 

8,  Taylor  Grazing  Act 
Exchanges  for  National   Forest  pur- 
poses under  the  act  of  Mar.  20,  1922 
Lands  which  are  improved  at  the  ex- 
pense of  the  reclamation  fund  and 
are  no  longer  needed  for  Reclama- 
tion purposes. 
An    entryman    may    waive    his    "valid 
claim,    right   or   privilege"   to  be  exempt 
from  the  fissionable  source  material  reser- 
vations. 

For  reservation  to  have  effect  there  must 
be     important    quantities     of    fissionable 
269-098 — 74 92 
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source  material  and  the  committee  must 
require  delivery  of  it. 

The  applicant  who  had  a  valid  claim  as 
of  Aug.  1,  1946,  is  still  subject  to  licensing 
by  the  Atomic  Energy  Commission  before 
he  can  transfer  any  source  materials  which 
are  extracted. 

Participants  in  the  development  of  the 
Atomic  Bomb  project  who  acquired  con- 
fidential information  as  to  existence  of 
deposits  of  source  material  in  speciSc 
lands  may  not  make  entry  or  settlement  on 
such  lands  after  Aug.  1,  1946.  Applications 
for  mineral  patent  will  require  a  statement 
indicating  participation  in  bomb  projects 
and  extent  to  which  confidential  informa- 
tion was  required. 

Sec.  5(b)  (7)  of  the  Atomic  Energy  Act 
does  not  apply  to  acquired  lands. 

Applications  for  patent  based  on  locators 
initiated  while  E.O.  No.  9613  was  in  effect, 
and  where  no  "substantial  deposits"  were 
involved,  gives  the  locator  a  valid  right  to 
a  patent  without  the  fissionable  source 
materials  reservation.  If,  however,  the 
same  land  contained  substantial  deposits 
of  fissionable  materials  E.O.  No.  9701  was 
applicable  after  the  reservation  of  E.O.  No. 
9613,  and  the  land  is  now  subject  to  the 
Atomic  Energy  Act. 

Section  5(h)  (7)  of  the  Atomic  Energy  Act 
(May  13,  1947) 

The  act  of  Mar.  4,  1931,  46  Stat.  1530, 
which  withdrew  certain  lands  to  protect 
the  water  supply  of  the  City  of  Los  Angeles 
and  other  cities  in  Calif.,  permits  the  use 
of  the  land  for  recreational  or  grazing  pur- 
poses but  does  not  authorize  permanent 
settlement  upon  the  lands.  Departmental 
circulars  of  April  18  and  June  6,  1935,  53. 
I.D.  369,  which  permitted  use  of  the  with- 
drawn lands  "for  recreational  purposes'' 
without  "any  special  permit"  related  to 
such  uses  as  hiking,  hunting,  fishing,  over- 
night camping,  canoeing,  swimming,  and 
other  similar  uses  but  did  not  authorize 
permanent  use  and  occupation  and  the 
construction  of  permanent  improvements 
without  specific  authorization  by  the  De- 
partment. 

Under  California  law  the  improvement 
permanently  placed  on  the  land  belong  to 
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the  owner  of  the  land  except  as  specified  in 
sec.    1013,    Deering's    Calif.     Civil    Code 
(1941). 

Gean  Lathrop,  2129034;  Sacramento 
036130  "L»,  A-24635  (July  2,  1947) 

1.  The  Bur.  of  Land  Management  was 
correct  in  rejecting  applications  to  make 
homestead  entries  on  land  withdrawn  for 
irrigation  purposes  pursuant  to  the  Rec- 
lamation Act  of  June  17,  1902,  and  in  re- 
fusing to  hold  such  applications  in  abey- 
ance until  petitions  for  the  restoration  of 
the  land  applied  for  were  acted  upon. 

2.  Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  give  veterans  of  World  War  II  a  pre- 
ferred status  in  relation  to  land  that  is 
subject  to  a  withdrawal  order.  It  merely 
gives  to  such  veterans  the  right,  for  a  pe- 
riod of  90  days  after  the  revocation  of  such 
an  order,  to  enter  lands  which  at  the  end 
of  the  90-day  period  will  be  opened  to  the 
general  public. 

Karl  F.  Dehlinger,  Clyde  L.  Dehlinger, 
LaJceview  016381,  016382,  A-24686,  A- 
24687  (Feb.  17,  1948) 

Where  lands  involved  were  included  in 
an  airport  lease  as  of  time  of  filing  of  a 
rejected  oil  and  gas  lease  application,  peti- 
tion for  reinstatement  of  the  application  is 
denied  since  the  airport  lease  did  not  con- 
stitute a  "withdrawal,"  a  portion  of  the 
lands  involved  are  still  covered  by  the  air- 
port lease,  and  the  petition  for  reinstate- 
ment was  not  filed  before  the  portion  of 
lands  no  longer  under  the  airport  lease 
became  open  to  filing  by  the  general  public 
(43CFR  191.15). 

Forest  E.  Levers,  Las  Cruces  0621]$  "A7", 
A-25203  (Mar.  1,1948) 

1.  An  application  filed  when  land  is 
withdrawn  from  entry  is  invalid  and 
should  be  rejected. 

2.  An  application  for  withdrawn  land 
may  not  be  held  in  suspense  until  the  res- 
toration of  the  land  to  entry  and  then 
considered  as  if  filed  at  the  instant  that 
the  land  is  restored  to  entry. 

Lewis  T.  Gureton,  Carson  City  022808  "C", 
A-25196  (Mar.  8,  1948) 
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1.  An  application  for  an  oil  and  gas 
lease  of  withdrawn  land  is  invalid. 

2.  The  revocation  of  a  withdrawal  prior 
to  action  being  taken  on  a  lease  applica- 
tion covering  such  land  does  not  validate 
the  application. 

Noel  Teuscher,  Anchorage  010808,  "A7",  A- 
25194  (May  3,  1948) 

Sec.  258.10,  Title  43,  CFR  provides  in 
part  that  special  land  use  permits  may  be 
issued  for  vacant  public  land,  or  public 
land  withdrawn  or  reserved  under  author- 
ity of  the  Secretary  of  the  Interior.  Opin- 
ion of  Chief  Counsel,  Nov.  20,  1946,  is  to 
the  effect  that  timber  from  withdrawn 
lands  in  Alaska  may  be  sold  if  such  sale 
is  not  inconsistent  with  the  purpose  of  the 
withdrawal.  Applications  for  special  land 
use  permits  may  be  accepted  for  land  with- 
drawn for  the  use  of  another  Bureau  of  the 
Department.  There  is  no  legal  objection 
to  issuance  of  permits  embracing  lands  in- 
cluded in  P.L.  Order  225,  Apr.  21,  1944, 
which  withdrew  certain  lands  in  Alaska. 
Special  Land  Use  Permit  Applications  Cov- 
ering Lands  Included  in  Certain  With- 
drawal Orders  (Sept.  10, 1948) 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the 
absence  of  a  pending  request  of  the  Secre- 
tary of  Agriculture  to  this  Department 
that  the  lands  be  opened  to  entry  under 
the  homestead  laws. 

William   Woods  Martzel,  Billings   040168 
"C",  A-24605  (Oct.  20,  1948) 

An  applicant  for  classification  and  entry 
of  withdrawn  lands  as  desert  lands  under 
sec.  7  of  the  Taylor  Grazing  Act,  as 
amended,  does  not  require  any  right  to  the 
lands  in  advance  of  official  action  classify- 
ing the  lands  as  desert  and  opening  them  to 
entry  as  such. 

The  classification  of  withdrawn  lands 
and  the  opening  of  them  to  entry  are  within 
the  discretion  of  the  Secretary. 

Thomas  Huish,  Salt  Lake  City  068816,  A- 
25580  (Jan.  26, 1949) 

Application  for  Homestead  entry  and 
restoration  from  shore  space  reserve 
rejected. 
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Where  land  in  a  shore  space  reserve  is 
withdrawn  for  administrative  site  use,  it 
is  not  in  the  public  interest  to  restore  the 
land  for  homestead  disposition. 
Fred  T.  Vollstedt,  Fairbanks  05773  "LU", 
A-25634  (Feb.  28, 1949) 

A  nonmineral  applicant  should  not  be 
required  to  file  a  waiver  of  compensation 
for  damages  from  mineral  activities  under 
a  subsequently  filed  mineral  application, 
in  a  case  where  to  require  such  a  waiver 
pursuant  to  regulations  adopted  subse- 
quent to  the  effective  date  of  the  nonmin- 
eral application  would,  in  the  peculiar  cir- 
cumstances, be  inequitable. 
Willard  J.  Jones  (William  J.  Jones),  Salt 
Lake  City  063189  "L",  A-25435  (Feb.  28, 
1949) 

E.O.  No.  9337  (8  F.R.  5516),  delegates  to 
the  Secretary  of  the  Interior  the  power  of 
the  President  to  withdraw  or  reserve  lands 
of  the  public  domain  and  other  lands  owned 
or  controlled  by  the  U.S.  and  to  modify  or 
revoke  withdrawals  or  reservations  of  such 
lands.  When  the  President  delegates  to  the 
Secretary  of  the  Interior  a  power  which 
is  vested  in  the  President  by  the  Consti- 
tution or  a  statute,  it  is  reasonable  to  infer 
that  the  President  expects  the  delegated 
power  to  be  exercised  only  by  the  Secretary 
of  the  Interior  or,  in  the  latter's  absence, 
by  the  official  who  is  authorized  to  perform 
the  duties  of  the  Secretary.  Since  there  is 
no  provision  in  E.O.  No.  9337  expressly 
authorizing  the  Secretary  of  the  Interior  to 
subdelegate  to  other  officials  of  the  Depart- 
ment the  power  that  has  been  delegated  to 
the  Secretary  by  the  President  in  that 
order,  it  is  suggested  all  Departmental 
orders  which  indicate  that  they  are  being 
issued  in  pursuance  of  the  power  of  the 
President  be  signed  by  the  Secretary  or,  in 
his  absence,  by  the  Acting  Secretary.  If 
necessary  or  advisable  E.O.  No.  9337  could 
be  amended  to  expressly  authorize  the 
Secretary  of  the  Interior  to  subdelegate  to 
other  Secretarial  officers  of  the  Depart- 
ment power  which  the  President  has  dele- 
gated to  the  Secretary  in  that  order. 
Withdrawal  and  Reservation  of  Lands 
(Aug.  25, 1949) 
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Lands  withdrawn  for  townsite  purposes 
in  Alaska  may  be  disposed  of  under  the 
Alaska  Public  Sale  Act  of  Aug.  30,  1949 
(63  Stat.  679,  48  U.S.C.  364a),  without 
vacating  the  withdrawal  made  for  town- 
site  purposes  in  view  of  the  provisions  of 
the  Act. 

The  patent  may  issue  in  terms  of  the 
existing  townsite  survey  unless  a  resurvey 
is  administratively  desirable. 
Disposition  of  Townsite  Lots  Under  P.L. 
275  (May  29,  1950) 

Land  withdrawn  from  entry  by  the  first 
general  withdrawal  order  of  Nov.  26,  1934, 
is  not  subject  to  a  lieu  selection  under  the 
act  of  July  1,  1898,  until  classified  as  suita- 
ble for  such  selection  and  opened  to  selec- 
tion by  the  Secretary  of  the  Interior. 

A  refusal  to  classify  land  for  selection 
under  the  act  of  July  1,  1898,  is  proper 
when  the  land  is  valuable  only  for  timber 
and  for  furnishing  watershed  protection. 
Edward  L.  Brown  by  James  ./.  O'Keane, 
Attorney  in  Fact.  Oregon  076,  formerly 
Roseburg  023075,  A-25903  (Oct.  27,  1950) 

In  the  case  of  public  highways  in  Alaska 
constructed  or  maintained  under  the  jur- 
isdiction of  the  Secretary  of  the  Interior, 
the  width  of  the  highways  may  be  fixed 
by  that  official. 

Procedure  outlined  for  the  establishment 
of  highways  of  prescribed  widths. 

Regardless  of  whether  the  Alaska  high- 
way withdrawal  made  by  Public  Land 
Order  No.  601  is  modified  or  revoked,  it  is 
desirable  that  the  width  of  all  public  high- 
ways in  the  Territory  should  be  fixed  or 
under  the  direction  of  the  Secretary  of  the 
Interior. 
Memorandum  (Feb.  7,  1951) 

In  determining  whether  land  should  be 
classified  as  suitable  for  State  indemnity 
selection,  the  primary  factor  is  w  nether  any 
Federal  interest  makes  a  negative  determi- 
nation advisable. 

Where  there  is  no  Federal  interest  to  be 
served  by  retaining  a  tract  of  barren  pub- 
lic land  in  Federal  ownership,  a  State  ap- 
plication  that   the   land   be    classified  as 
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proper  for  State  indemnity  selection  should 
not  be  rejected  merely  because  a  prior  ap- 
plication has  been  filed  by  a  private  person 
to  have  the  land  offered  for  sale  as  an 
isolated  tract. 

State  of  California,  Los  Angeles  078694, 
077670,  A-25971  (Mar.  C,  1951) 

The  Executive  branch  cannot  utilize 
Government-owned  land  for  any  purpose 
that  would  be  inconsistent  with  an  act  of 
Congress. 

A  withdrawal  of  public  land  for  a  par- 
ticular purpose  does  not  terminate  merely 
because  the  land  is  no  longer  being  used 
for  such  purpose. 

As  the  land  included  in  the  Fort  Spokane 
Military  Reservation  has  been  set  aside  by 
act  of  Congress  for  Indian  hospital  pur- 
poses, such  land  cannot  be  withdrawn  by 
Executive  action  for  recreational  purposes 
and  included  in  the  Coulee  Dam  National 
Recreational  Area,  notwithstanding  the 
fact  that  the  land  is  no  longer  actually 
being  used  for  hospital  purposes. 
Fort  Spokane  Military  Reservation,  M- 
36078   (May  16,  1951) 

Land  which  is  covered  by  an  application 
for  a  soldier's  additional  homestead  entry 
is  not  excepted  from  the  effect  of  a  later 
withdrawal  order  where  there  has  been  no 
compliance  with  the  requirements  for  pub- 
lication and  posting  of  notice  of  the  appli- 
cation before  the  date  of  withdrawal. 
Joseph  D.  Kelly,  Ancliorage  011162,  A- 
26219  (July  24,  1951) 

An  Alaska  homesite  application  for  land 
which  was  withdrawn  from  entry  and  re- 
served for  a  moose  range  at  the  time  when 
the  applicant  entered  and  occupied  the  land 
must  be  rejected. 

No  rights  to  land  are  created  under  the 
mining  laws  by  prospecting  thereon. 

Mining  locations  on  land  which  is  with- 
drawn from  such  locations  are  invalid. 
Joseph  Secora,  Anchorage  015412,  A-26230 
(July  30,  1951) 

Before  land  could  be  entered  under  the 
stock-raising  homestead  law,  it  must  have 
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been  designated  as  suitable  for  entry  un- 
der that  law. 

One  who  settled  on  unsurveyed  land 
which  had  not  been  designated  as  suitable 
for  entry  under  the  stock-raising  home- 
stead law  initiated  no  valid  claim  to  the 
land  under  that  law. 

One  who  settled  on  unsurveyed  land 
which  had  been  withdrawn  from  all  forms 
of  disposition  except  entry  under  the  stock- 
raising  homestead  law  could  not,  by  virtue 
of  his  settlement,  claim  any  right  to  the 
land  under  the  ordinary  homestead  laws. 
Bill  Tomadakis,  Salt  Lake  052294,  A-26218 
(Sept.  11,  1951) 

Land  which  has  been  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws  is  not  subject  to  selection  and 
disposition  under  the  exchange  provisions 
of  sec.  8(b)  of  the  Taylor  Grazing  Act,  as 
amended. 

Ruthelen     List     Anderson,     Las     Cruces 
069338,  A-26286  (Oct.  4,  1951) 

Where  the  transcript  of  a  hearing  on  the 
validity  of  mining  claims  does  not  include 
the  oral  testimony  submitted  for  the  de- 
fendant because  he  failed  to  pay  the  cost 
of  transcribing  such  testimony  the  in- 
complete transcript  and  the  exhibits  of- 
fered at  the  hearing  will  be  considered  in 
determining  whether  the  claims  were  prop- 
erly declared  invalid. 

Mining  claims,  located  on  land  previ- 
ously withdrawn  by  Executive  order  from 
mineral  location  other  than  those  based 
upon  the  discovery  of  a  metalliferous  min- 
eral, were  properly  declared  null  and  void 
where  it  appears  that  there  has  been  no 
discovery  of  a  valuable  metalliferous  min- 
eral on  the  claims. 

United  States  v.  William  J.  Petty,  Sacra- 
mento Misc.  57863,  A-26224  (Oct.  9,  1951) 

The  cancellation  of  an  enlarged  home- 
stead entry  was  proper  where  the  entry 
was  erroneously  allowed  on  land  which, 
pursuant  to  Departmental  order,  was  sub- 
ject only  to  being  used  for  grazing  purposes 
or  exchange. 
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Settlement  rights  under  the  act  of  Aug.  9, 
1912,  can  be  initiated  only  on  land  which 
is  subject  to  homestead  entry. 
Olen  F.  Rowe,  Santa  Fe  080110,  A-26257 
(Oct.  30, 1951) 

Land  which  is  within  an  Alaska  shore- 
space  reserve  is  not  subject  to  soldiers' 
additional  homestead  entry. 

Where  applications  for  soldiers'  addi- 
tional homestead  entries  were  rejected 
because  the  land  was  not  regarded  as  agri- 
cultural in  character,  but  supplementary 
reports  are  received  after  appeals  are  taken 
to  the  head  of  the  Department  and  such 
reports  indicate  that  the  tracts  applied 
for  are  adaptable  to  a  limited  agricultural 
use,  not  previously  taken  into  account,  the 
cases  will  be  remanded  for  reconsideration 
of  the  applications. 

Alaska  Packers  Association,  Pacific  Ameri- 
can Fisheries,  Inc.,  Anchorage  011545, 
011546,  011851,  A-26282,  A-26283,  A-26284 
(Nov.  7,  1951) 

Settlement  upon  a  tract  of  land  at  a  time 
when  the  land  is  withdrawn  from  entry  as 
part  of  a  shore-space  reserve  area  is  a 
trespass,  and  such  settlement  does  not  pro- 
vide the  basis  for  any  claim  to  the  land. 

The  dismissal  of  a  protest  against  the 
allowance  of  a  homestead  entry  with  re- 
spect to  a  tract  included  in  the  entry  is 
proper  where  the  protestant's  claim  to  the 
land  is  based  upon  the  use  and  occupancy 
of  the  tract  before  the  allowance  of  the 
homestead  entry  but  it  appears  that  the 
protestant's  use  and  occupancy  constituted 
a  trespass. 

A  soldier's  additional  homestead  appli- 
cation was  properly  rejected  where  the 
land  applied  for  was  already  included  in 
a  homestead  entry. 

One  who  asserts  a  claim  to  enter  land 
under  the  soldiers'  additional  homestead 
law  is  not  entitled  as  a  matter  of  legal 
right  to  a  hearing  on  the  validity  of  the 
claim. 

Libby,  McNeill  and  Libby,  Harold  J.  Lewis, 
Anchorage  010646,  011172,  A-26268  (Nov. 
9,1951) 
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The  mere  filing  of  an  application  for  a 
homestead  on  land  that  is  subject  to  classi- 
fication and  entry  under  the  Taylor  Graz- 
ing Act  does  not  create  a  valid  existing 
right  which  will  survive  the  subsequent 
inclusion  of  the  land  applied  for  in  a 
national  forest  "subject  to  valid  existing 
rights." 

A  homestead  application  for  land  within 
a  national  forest  must  be  denied  in  the 
absence  of  a  request  from  the  Secretary 
of  Agriculture  of  this  Department  that  the 
land  be  opened  to  entry  under  the  home- 
stead laws. 

Charles  H.  Simmons,  BLM  018149,  A-26317 
(Jan.  8,  1952) 

Where  application  is  made  for  desert 
entry  of  land  withdrawn  for  an  air  navi- 
gation site,  the  application  may  not  be 
held  undetermined  pending  restoration  of 
the  withdrawn  land  to  the  public  domain, 
but  must  be  rejected. 

W.  G.  Dalzell,  Los  Angeles  084966,  A-26346 
(Mar.  28,  1952) 

Opinion  of  the  District  Court  of  the 
Territory  of  Alaska. 

This  case  involves  the  validity  of  de- 
fendant's location  under  the  mining  laws 
of  a  sand  and  gravel  claim  upon  a  part  of 
a  tract  of  land  on  Whipple  Creek  in  Ton- 
gass  National  Forest,  Alaska. 

Plaintiff  had  used  a  part  of  aforemen- 
tioned tract  and  had  done  considerable 
exploratory  work  on  it,  and  built  an  access 
road.  After  defendant  made  his  location 
he  barricaded  the  access  road.  Plaintiff 
contends  there  was  discovery  of  mineral, 
that  location  was  made  in  bad  faith.  Plain- 
tiff seeks  injunctive  relief. 

The  area  was  in  the  actual  possession 
and  use  of  the  plaintiff.  The  U.S.  need 
only  show  that  its  use  has  been  cominen- 
surated  with  its  obligations  in  the  execution 
of  its  functions. 

As  to  the  effect  of  the  withdrawal  on 
the  land  in  question,  the  request  for  with- 
drawal was  made  between  Feb.  9  and 
Mar.  8, 1951,  while  the  defendant's  attempt 
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to  appropriate  by  a  location  was  made  on 
June  21,  1951. 

United  States  v.  H.  F.  Schaub  (Apr.  3, 
1952) 

Par.  (a)  of  sec.  1  of  Secretarial  Order 
No.  2509,  as  amended  by  Amendment  No. 
14,  authorizes  the  Under  Secretary  to  pro- 
mulgate orders  relating  to  withdrawals  or 
reservations  of  lands  of  the  U.S.  under 
E.O.  No.  10355. 

Authority  of  the  Under  Secretary  to  Pro- 
mulgate Public  Land  Orders,  M-36137 
(July  2,  1952) 

Appeals  from  decisions  of  the  Acting 
Director  and  Assistant  Director,  respec- 
tively, of  the  Bur.  of  Land  Management 
rejecting  applications  to  select,  under 
various  types  of  land  scrip,  areas  of  sub- 
merged lands  along  the  coasts  of  Louisi- 
ana, Texas  and  California. 
Kenneth  D.  McMillan,  et  al.,  BLM  022310, 
etc.,  A-26383   (Aug.  12,  1952) 

The  Department's  decision  affirming  that 
of  the  Acting  Manager  of  the  Sacramento 
land  office  rejecting  Lowry's  public  sale 
application  on  the  ground  that  the  lands 
applied  for  are  withdrawn  for  classifica- 
tion by  E.O.  No.  5237,  Dec.  10,  1929. 
William  E.  Lowry,  Sacramento  045178,  A- 
26448  (Sept.  11, 1952) 

An  application  to  enter  a  tract  of  public 
land  in  Alaska  under  the  Soldiers'  Addi- 
tional Homestead  Law,  filed  after  the  with- 
drawal of  the  land  from  entry  subject  to 
valid  existing  rights,  is  not  entitled  to  re- 
ceive favorable  consideration  upon  the 
basis  of  a  showing  by  the  applicant  of  use 
and  occupancy  of  the  land  prior  to  the 
date  of  the  withdrawal. 

The  provisions  of  the  Administrative 
Procedure  Act  respecting  oral  hearings 
have  no  applicability  to  applications  for  a 
soldier's  additional  homestead  entry  be- 
cause the  statute  authorizing  such  entries 
does  not  require  that  the  determination 
be  made  on  the  record  after  an  opportunity 
for  a  hearing. 

Yakut  at  and  Southern  Railway,  Anchor- 
age 012437,  A-26438  (Sept.  19,  1952) 
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Where  land  is  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  and  neither  the  terms  of  the  with- 
drawal order  nor  the  purpose  for  which 
the  land  was  withdrawn  suggests  an  in- 
tent to  exclude  disposals  under  the  Mate- 
rials Act  from  the  scope  of  the  order,  a 
contract  made  after  the  effective  date  of 
the  order  and  providing  for  the  sale  under 
the  Materials  Act  of  deposits  of  clay  from 
the  withdrawn  land  is  not  authorized. 

Clay  deposits  of  exceptional  nature  may 
be  subject  to  location  under  the  mining 
laws,  and  in  that  event,  are  not  subject 
to  sale  under  the  Materials  Act. 

Clay  may  be  sold  under  the  Materials 
Act  only  if  it  is  not  subject  to  location 
under  the  mining  laws. 
Mrs.  A.  T.  Van  Dolah,  Anchorage  015083, 
018026,  A-26443   (Oct.  14,  1952) 

Land  applied  for  which  is  within  a  Na- 
tional Forest  is  not  subject  to  entry  under 
43  U.S.C.  161, 1946  Ed. 
Archie   Theodore  Gilliland,    BLM  0173Jt8, 
A-26472  (Nov.  10,  1952) 

A  homestead  entry  must  be  rejected  if 
the  land  applied  for  is  reserved  from  entry 
when  the  application  is  filed. 

An  application  for  entry  on  reserved  land 
will  not  be  suspended  pending  the  reopen- 
ing of  the  land  to  entry. 

Jack  D.  Watts,  Anchorage  019268,  A-26488 
(Nov.  18, 1952) 

Wildlife  sanctuary  created  by  Presi- 
dential Proclamation  of  June  2, 1905.  Lands 
in  the  refuge  have  not  been  considered  sub- 
ject to  mineral  entry.  Any  relaxation  of  De- 
partmental policy  which  would  lead  to 
exploitation  of  the  Wichita  Refuge  would 
work  against  the  best  interests  of  the  pub- 
lic at  large  and  would  make  similar  re- 
quests difficult  to  deny. 

Prospecting  and  Mining  Within  the 
Wichita  Mountains  Wildlife  Refuge  (Nov. 
19,  1952) 

Where,  prior  to  the  filing  of  an  appli- 
cation for  a  desert  land  entry,  the  land  ap- 
plied for  has  been  devoted  to  a  program 
of    experimentation    for    the    control    of 
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Halogeton  glonieratus,  it  is  proper  to  re- 
ject the  application. 

An  application  for  a  desert  land  entry 
will  not  be  suspended  pending  the  comple- 
tion of  experiments  on  the  land  applied 
for. 

0.  E.  Marshall,  et  al,  Idaho  01827,  A-26507 
(Dec.  5,  1952) 

Where  an  oil  and  gas  lease  was  er- 
roneously issued  by  a  field  official  on  land 
which  had  been  withdrawn  by  the  Secre- 
tary for  the  use  of  the  Air  Force  before 
the  issuance  of  the  lease,  it  must  be  can- 
celed, because  there  was  no  authority  to 
issue  it. 

Eugene     Robert     Massow,     Los     Angeles 
081612,  A-26524  (Dec.  8,  1952) 

Land  withdrawn  by  the  President  is  not 
subject  to  lease  under  the  Small  Tract  Act. 

An  application  to  lease  land  under  the 
Small  Tract  Act,  filed  while  the  land  is 
withdrawn,  may  not  be  suspended  to  await 
the  lifting  of  the  withdrawal,  but  it  must 
be  rejected. 

Carl  A.  Barrett,  Jr.,  Los  Angeles  086989, 
A-26701   (May  27,  1953) 

Lands  withdrawn  by  Executive  order  as 
a  public  water  reserve  are  not  available 
for  disposal  under  the  Small  Tract  Act 
until  such  withdrawal  is  revoked. 
Sherman  L.  Thomas,  Los  Angeles  086990, 
A-26813  (Nov.  12,  1953) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed,  but  before  a  lease  was  issued, 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation  and  reserved 
for  the  use  of  the  Dept.  of  the  Army. 
W.  C.  Hintze,  et  al.,  N.M.  0922,  et  al.,  A- 
26807   (Nov.  13,  1953) 

The  award  of  grazing  leases  apportion- 
ing the  available  public  range  among  con- 
flicting applicants  will  not  be  disturbed 
where  the  apportionment  is  based  upon 
statutory  preference  rights,  the  applicants' 
equities,  and  land  use  factors  relevant  to 
the  purposes  of  the  Taylor  Grazing  Act. 

The  Taylor  Grazing  Act  does  not  re- 
quire that  the  determination  as  to  the  al- 
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lowance  of  leases  pursuant  to  sec.  15  of 
the  act  be  made  on  the  record  after  an 
opportunity  for  a  hearing. 
Mrs.  Jessie  Gomez,  J.  H.  Young,  Phoenix 
076981-A,  081282,  A-26769-70  (Nov.  16, 
1953) 

A  homestead  application  will  be  rejected 
where  the  land  is  not  more  suitable  for  the 
production  of  agricultural  crops  than  for 
the  production  of  native  grasses  and  forage 
crops. 

Max  Behunin,  Utah  03631,  A-26818  (Dec. 
18,  1953) 

A  purported  entry  on  withdrawn  land  is 
void  ab  initio.  A  purported  entry  which  is 
void  ab  initio  is  not  capable  of  passing  to 
patent  under  the  proviso  to  sec.  7  of  the 
act  of  Mar.  3,  1891. 

Applicability  of  Proviso  in  Sec.  7  of  the 
Act  of  Mar.  3,  1891,  to  Purported  Entries 
Allowed  on  Withdrawn  Land,  M-36218 
(May  21,  1954) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  confers  no  vested  right  on 
the  applicant  before  a  lease  is  issued. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  must  be  rejected  where  after 
it  was  filed  but  before  a  lease  was  issued 
the  land  applied  for  was  withdrawn  from 
all  forms  of  appropriation,  including  the 
mining  and  mineral  leasing  laws,  and  re- 
served for  military  purposes. 

A  withdrawal  of  public  lands  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and  min- 
eral leasing  laws,  will  result  in  the  with- 
drawal of  a  mineral  estate  reserved  to  the 
U.S.  in  lands  embraced  by  the  withdrawal 
order  which  have  been  patented. 

The  Mineral  Leasing  Act  neither  repeals 
nor  modifies  either  the  President's  express 
authority  to  make  temporary  withdrawals 
from  the  public  domain  for  a  purpose  com- 
ing within  the  Withdrawn  Act  of  June  25, 
1910,  or  the  President's  general  authority 
to  make  withdrawals  for  permanent  use  by 
the  Govt,  for  other  and  authorized  pur- 
poses. 

Gilbert  E.  StricMer,  Las  Cruccs  071872, 
A-26901   (July  19,  in:.  I  > 
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An  application  for  a  desert  land  entry 
will  be  rejected  where  the  land  applied 
for  is  more  suitable  for  small  tract  uses 
than  for  a  desert  land  entry. 

It  is  immaterial  that  there  were  no  con- 
flicting claims  for  the  land  at  the  time  of 
the  submission  of  the  desert  land  applica- 
tion, it  being  determined  that  the  land 
should  not  be  disposed  of  under  the  Desert 
Land  Act. 

Arthur  J.   Manley,   Los   Angeles   098368, 
A-26822  (Aug.  6,  1954) 

EXECUTIVE  ORDER  NO.  6910 

A  State  may  make  a  lieu  selection  of 
public  land  which  was  withdrawn  by  E.O. 
No.  6910  only  if  the  land  is  classified  by  the 
Secretary  of  the  Interior,  in  his  discretion, 
as  available  for  such  selection. 

In  exercising  his  discretion  with  respect 
to  the  classification  of  land  as  available  for 
a  lieu  selection  by  a  State,  the  Secretary 
should  primarily  consider  whether  there  is 
any  Federal  interest  to  be  served  by  con- 
tinuing the  withdrawal  as  to  the  land  and 
retaining  it  in  Govt,  ownership. 
State  of  California,  Los  Angeles  065381, 
A-25744  (Jan.  18,1950) 

When  lands  subject  to  E.O.  No.  6910  or 
E.O.  No.  6964  are  classified  as  suitable  for 
homestead  entry  and  application  is  filed 
and  subsequently  rejected,  the  land  be- 
comes, immediately  upon  such  rejection 
becoming  final  and  noted  on  the  tract  books, 
subject  to  homestead  settlement. 
Effect  of  Homestead  Classification  of 
Lands  Subject  to  E.O.  Nos.  6910  and  696Jf 
(July  24,  1950) 

Land  withdrawn  by  E.O.  No.  6910  is  not 
subject  to  an  indemnity  selection  by  a 
State  unless  the  Secretary  of  the  Interior, 
in  his  discretion,  classifies  the  land  as 
available  for  such  selection. 

Under  the  policy  of  the  Department,  the 
classification  of  land  as  suitable  for  dis- 
position under  the  Small  Tract  Act  is  not 
sufficient,  standing  alone,  to  warrant  the 
rejection  of  an  indemnity  selection  of  the 
land  by  a  State. 

When  a  State  made  an  indemnity  selec- 
tion of  land  which  was,  on  the  same  day, 
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classified  for  small  tract  disposition,  and 
small  tract  leases  were  subsequently  is- 
sued for  two  parcels  of  the  land,  the  selec- 
tion must  be  refused  in  so  far  as  the  two 
parcels  are  concerned,  there  being  no  ade- 
quate grounds  for  the  cancellation  of  the 
leases. 

State  of  California,  Los  Angeles  015901, 
A-25855  (Aug.  14,  1950) 

Where  lands  for  which  applications  are 
filed  under  the  Pittman  Act  of  Oct.  22, 1919, 
as  amended,  lie  in  the  same  general  area 
as  lands  on  which  underground  water  in 
sufficient  quantities  for  irrigation  purposes 
was  discovered  and  which  were  patented 
under  the  act,  and  there  is  reason  to  be- 
lieve that  no  new  underground  water 
resource  would  be  discovered,  it  is  proper  to 
conclude  that  the  lands  are  not  of  the 
character  defined  by  that  act. 

Where  lands  were  designated  as  suit- 
able for  disposal  under  the  Pittman  Act, 
but  were  subsequently  withdrawn  by  E.O. 
No.  6910,  it  is  a  predicate  for  the  granting 
of  a  permit  under  the  act  that  the  lands 
be  classified  as  suitable  for  such  use  and 
disposition. 

Bernard  R.  Tarrant,  et  al.,  Nevada  05555, 
etc.,  A-26552  (Nov.  19, 1952) 

The  Secretary  of  the  Interior  is  not 
under  a  mandatory  duty  to  grant  a  State 
indemnity  selection  of  land  withdrawn  by 
E.O.  No.  6910  of  Nov.  26,  1934;  but  such 
land  must  first  be  classified  as  suitable  for 
disposition  by  State  selection,  and  then,  in 
the  discretion  of  the  Secretary,  may  be  so 
disposed  of. 

When  a  State  seeks  to  obtain  a  tract 
of  public  land  as  an  indemnity  school  land 
selection,  and  a  private  person  seeks  to 
have  the  tract  ordered  into  market  for 
public  sale  as  an  isolated  tract,  preference 
^rill  ordinarily  be  given  to  the  State's 
selection. 

The  Secretary  of  the  Interior  has  author- 
ity to  insert  a  reservation  to  the  U.S.  and 
the  public  of  a  right-of-way  for  a  road  in 
a  patent  issued  as  the  result  of  a  State's 
school  indemnity  selection,  where  the  land 
at  the  time  of  the  selection  was  included 
in  the  general  withdrawal  of  E.O.  No.  6910. 
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Where  the  only  purpose  served  by  a  ten- 
acre  isolated  tract  of  public  land — access 
to  a  National  Forest — and  the  apparent 
principal  object  of  an  adverse  application 
— access  to  the  applicant's  land — can  both 
be  accomplished  by  a  reservation  in  the 
patent  of  a  right-of-way  to  the  U.S.  and  to 
the  public,  it  is  proper  to  dispose  of  the 
tract  by  State  school  indemnity  selection, 
subject  to  such  a  reservation. 

Where  the  records  of  the  Bur.  of  Land 
Management  show  a  tract  of  public  land 
to  be  vacant  and  unappropriated  to  the 
use  of  any  private  party  and  where  the 
Geological  Survey  has  reported  the  tract 
as  without  mineral  value,  the  Department 
of  the  Interior  prima  facie  has  authority  to 
dispose  of  the  tract  by  State  school  in- 
demnity selection.  When  an  applicant  for 
the  public  sale  of  the  same  land  as  an 
isolated  tract  protests  this  disposition  on 
the  ground  of  conflict  with  an  unpatented 
mining  claim,  located  subsequently  to  the 
classification  of  the  tract  as  suitable  for 
State  selection,  such  claimant  has  the  bur- 
den of  proving  that  her  claim  is  valid  and 
subsisting.  Thirty  days  after  notice  will 
be  allowed  for  the  claimant  to  initiate  a 
contest  against  the  State  selection.  If  she 
fails  to  do  so,  or  loses  the  contest,  the 
State  selection  may  be  approved. 
Augusta  G.  Stanley,  State  of  California, 
Los  Angeles  090695,  092489,  A-26959  (Nov. 
15,  1954) 

EXECUTIVE  ORDER  NO.  6964 

Public  land  withdrawn  by  E.  O.  No.  6964 
for  classification  is  not  subject  to  disposi- 
tion under  the  Timber  and  Stone  Act  (20 
Stat.  89),  as  amended  (43  U.S.C.  311-313, 
1946  Ed.),  in  the  absence  of  a  determina- 
tion pursuant  to  sec.  7  of  the  Taylor  Graz- 
ing Act  (48  Stat.  1269;  49  Stat.  1976;  43 
U.S.C.  315f,  1946  Ed.) ,  that  the  land  should 
be  disposed  of  under  the  Timber  and  Stone 
Act. 

Jesse  J.  Maxwell,  BLM  08673  "C",  A-25218 
(Aug.  12,  1948) 

When  lands  subject  to  E.  O.  No.  6910  or 
E.  O.  No.  6964  are  classified  as  suitable 
for  homestead  entry  and  application  is 
filed  and  subsequently  rejected,  the  land 
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becomes,  immediately  upon  such  rejection 
becoming  final  and  noted  on  the  tract 
books,  subject  to  homestead  settlement. 
Effect  of  Homestead  Classification  of 
Lands  Subject  to  E.  0.  Nos.  6910  and  6964 
(July  24,  1950) 

POWER  SITES 

Whether  the  withdrawals  made  by  Ex- 
ecutive order  of  July  11,  1919,  for  Power 
Site  Reserve  No.  721,  Yampa  River,  Colo., 
is  still  effective  as  to  the  lands  included 
within  Dinosaur  National  Monument  by 
Proclamation  No.  2290,  July  14,  1938. 
Memorandum  (Nov.  20, 1945) 

Lands  reserved  or  classified  as  power 
sites  reserved  for  proposed  power  projects 
cannot  be  disposed  of  under  the  Small 
Tract  Act  until  the  Federal  Power  Comm. 
has  determined  that  their  value  will  not 
be  injured  or  destroyed  for  purposes  of 
power  development  by  location,  entry,  or 
selection  under  the  public  land  laws  and 
has  so  notified  the  Secretary  of  the  In- 
terior, and  the  Secretary  has  declared  the 
lands  open  for  disposition  under  the  Small 
Tract  Act. 

E.  J.  Schneider,  Roseourg  023079  "C",  A- 
24691  (Mar.  30, 1948) 

An  application  for  the  public  sale  of 
land  included  in  a  power  reserve  cannot 
be  granted,  and  it  will  not  be  held  in  a 
suspended  status  pending  possible  restora- 
tion of  the  land  to  the  public  domain. 
Edward  J.  Lange,  Spokane  019693,  A- 
25213  (Dec.  14, 1948) 

Homestead  Application  Rejected. 

The  rejection  of  a  homestead  application 
was  proper  where  the  land  involved  was 
included  in  a  power  reserve  and  was  not 
subject  to  entry. 

Martin  L.  Guymon,  Salt  Lake  City  065324, 
A-25286  (Feb.  28,1949) 

Reclamation  Homestead  Entry. 

Where  public  land  is  included  in  a  power 
project  withdrawal  under  sec.  24  of  the 
Federal  Power  Act,  any  entry  allowed  or 
patent  issued  covering  such  land  is   re- 
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quired  to  be  subject  to  the  reservations  de- 
scribed in  sec.  24. 

James   A.   Bell,   Sacramento   037793   "F", 
A-25290  (Feb.  28, 1949) 

Sec.  13  of  the  act  of  June  25,  1910,  only 
authorizes  withdrawals  of  Indian  lands 
valuable  for  power  or  reservoir  sites  from 
disposition  for  any  other  purpose.  Follow- 
ing such  a  withdrawal,  it  is  still  necessary 
to  acquire  title  from  the  Indian  owners. 

Art.  VIII  of  the  agreement  of  Aug.  14, 
1899,  between  the  Crow  Tribe  and  the  U.S., 
granting  certain  irrigation  benefits  to  "per- 
sons, companies  or  corporations,"  does  not 
apply  to  the  U.S.,  because  the  sovereign 
cannot  be  regarded  as  a  "person." 

The  act  of  Feb.  5,  1948,  providing  for 
"rights-of-way"  across  Indian  lands,  does 
not  apply  to  reservoir  sites. 
Acquisition   of   Yellowtail   Reservoir  and 
Dam  Site,  M-35093  (Mar.  28,  1949) 

Timber  and  Stone  Application  Rejected. 

An  application  under  the  Timber  and 
Stone  Act  will  be  rejected  where  the  land 
applied  for  is  in  an  area  included  in  a 
power  reserve. 

Frank  E.  Buckley,  Spokane  01955  "LZ>", 
A-25653  (Apr.  1, 1949) 

Homestead  Application  Rejected. 

A  homestead  application  will  be  rejected 
where  the  land  involved  is  included  in  a 
power  reserve. 

Edward  TV.  Ouymon,  Salt  Lake  City  066015 
"0",  A-25346  (Apr.  21,  1949) 

No  valid  mining  location  could  be  made 
after  June  10, 1920,  within  an  area  reserved 
or  classified  as  a  power  site  prior  to  that 
date,  in  the  absence  of  a  determination  by 
the  Federal  Power  Comm.  that  such  loca- 
tion would  not  injure  or  destroy  the  value 
of  the  area  for  the  purposes  of  power  de- 
velopment and  a  declaration  by  the  Sec- 
retary of  the  Interior  opening  the  area  to 
location  under  the  mining  laws. 
Addie  Gibson  Burton,  et  ah,  Sacramento 
038173  "N",  A-25457  (June  14,  1949) 

Land  reserved  pursuant  to  sec.  24  of  the 
Federal  Power  Act  is  not  subject  to  leasing 
under  the  Small  Tract  Act  in  the  absence  of 
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a  determination  by  the  Federal  Power 
Comm.  that  the  value  of  the  land  for  power 
development  purposes  will  not  be  injured  or 
destroyed  by  location,  entry,  or  selection 
under  the  public  land  laws  and  subsequent 
action  by  the  Secretary  of  the  Interior 
declaring  the  land  open  for  disposition  un- 
der the  Small  Tract  Act. 
Herbert  Gerrard  Marks,  Coeur  d'Alene 
0142W  "LU",  A-25655  (June  14,  1949) 

Land  included  in  a  first  form  reclama- 
tion withdrawal  or  in  a  power  site  reserva- 
tion is  not  subject  to  selection  under  a 
private  exchange  application. 

A  private  exchange  application  must  be 
rejected  where  the  selected  land  has  been 
restored  under  sec.  24  of  the  Federal  Power 
Act  and  the  applicant  is  unwilling  to  ac- 
cept the  land  subject  to  the  reservations 
specified  in  sec.  24. 

Where  an  application  is  filed  under  the 
Small  Tract  Act  for  a  tract  of  land  and, 
pursuant  to  the  application,  the  land  is 
classified  as  suitable  for  such  disposition, 
the  applicant  has  a  preference  right  to  ac- 
quire the  site  involved  in  his  application. 

Where  land  is  classified  as  suitable  for 
disposition  under  the  Small  Tract  Act  on 
the  motion  of  the  officer  authorized  to 
make  such  classification,  the  land  is  sub- 
ject for  a  90-day  period  to  the  preference 
right  of  veterans  of  World  War  II  to  sub- 
mit applications  for  small  tracts. 
Ruth  Mollring,  Evanston  021331,  A-25685 
(Dec.  9,  1949) 

An  application  for  a  lease  under  the 
Small  Tract  Act  must  be  rejected  where 
the  land  applied  for  is  within  a  Power  Site 
Reserve  and  is  also  within  a  power  project 
withdrawal. 

Duane  B.  Smithers,  Roseburg  023125,  A- 
25858  (May  31,  1950) 

Bur.  of  Land  Management  has  responsi- 
bility with  respect  to  trespasses  on  public 
lands  withdrawn  for  power-site  purposes, 
except  trespasses  involving  development  of 
use  of  hydroelectric  power. 

An  application  for  a  water  pipeline  for 
irrigation  of  agricultural  crops  should  be 
filed  under  act  of  Mar.  3,  1891  (43  U.S.C. 
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946-949),  and  not  under  act  of  Feb.  15, 
1901    (43   U.S.C.  959)     (58  I.D.   40). 
Memorandum  (Aug.  24, 1950) 

A  homestead  entry  application  must  be 
rejected  if  the  land  applied  for  is  reserved 
from  entry  in  accordance  with  the  Federal 
Power  Act  when  the  application  is  filed. 

An  application  for  entry  of  reserved  land 
may  not  be  suspended  until  the  land  is 
opened  to  entry. 

John  D.  Riley,  Anchorage  014953,  A-25932 
(Sept.  20,  1950) 

Land  which  is  in  a  power  site  reserve 
and  which  is  also  included  in  a  withdrawal 
for  the  use  of  the  Dept.  of  Agriculture  is 
not  subject  to  application  and  entry  under 
the  desert  land  law. 

A  petitioner  for  the  restoration  to  entry 
of  public  land  included  in  a  power  site 
reserve  gains  no  preferential  right  to  make 
an  entry  on  behalf  of  the  land  if  and  when 
the  land  is  opened  to  entry. 

Land  which  is  withdrawn  for  a  purpose 
other  than  reclamation  cannot  be  disposed 
of  under  the  act  of  Mar.  31,  1950,  which 
authorizes  the  disposal  of  withdrawn  pub- 
lic land  that  is  too  small  to  be  classed  as  a 
farm  unit  under  the  Reclamation  Act. 
Charles  L.  Griffith,  A-25977  (Jan.  10, 1951) 

No  rights  under  sec.  2477,  R.S.,  are 
gained  by  construction  of  a  highway  across 
land  which  has  been  previously  withdrawn 
for  power  development  purposes. 

Sec.  17  of  the  Federal  Highway  Act  gives 
the  Secretary  of  the  Interior  the  right  to 
impose  such  conditions  on  the  granting  of 
rights-of-way  across  withdrawn  lands  as 
he  deems  necessary  for  the  adequate  pro- 
tection and  utilization  of  the  purposes  for 
which  the  lands  have  been  reserved. 

Where  an  application  is  filed  for  a  right- 
of-way  across  public  land  withdrawn  for 
power  development  purposes,  it  is  reason- 
able to  require  the  grantee  to  agree  to  re- 
locate and  reconstruct  the  highway  at  a 
higher  level  at  its  own  expense  in  order  to 
avoid  interference  with  any  power  project 
and  to  agree  to  relinquish  the  right-of-way 
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to  the  extent  that  it  is  affected  by  power 

development. 

State  of  Xcw  Mexico,  Las  Cruces  066064, 

Santa  Fe  079980,  A-26315  (Oct.  9,  1951) 

Land  included  in  a  power  reserve  cannot 
be  opened  to  entry  until  after  a  determina- 
tion by  the  Federal  Power  Comm.  that  the 
value  of  the  land  for  power  development 
purposes  will  not  be  injured  or  destroyed 
by  location,  entry  or  selection  under  the 
public  land  laws. 

Harold  J.   Dyke,    Oregon   01845,   A-26467 
(Nov.  3,  1952) 

Land  which  has  been  withdrawn  from 
entry  and  reserved  as  a  power  site  is  "ap- 
propriated" land  and  is  not  subject  to  In- 
dian allotment  under  sec.  4  of  the  act  of 
Feb.  28,  1891. 

Land  restored  from  a  power  site  with- 
drawal is  subject,  first,  to  application  by 
the  State  in  which  the  land  is  situated  for 
use  of  the  land  for  public  highway  pur- 
poses and,  secondly,  to  preference-right  ap- 
plications by  veterans  of  World  War  II. 
Dewey  Mose,  Sacramento  0451 43,  A-26489 
(Nov.  18,  1952) 

Lands  subject  to  a  first  form  reclamation 
withdrawal  are  not  open  to  mineral  entry 
unless  they  have  been  reopened  to  mineral 
entry  by  the  Secretary  of  the  Interior. 

Lands  included  within  a  power  site  re- 
serve are  not  open  to  mineral  entry  unless 
they  have  been  restored  to  entry  pursuant 
to  sec.  24  of  the  Federal  Power  Act. 

A  mineral  location  made  on  land  in- 
cluded within  a  power  site  reserve  to  its 
restoration  to  entry  for  mining  purposes 
confers  no  rights  upon  the  locator. 

After  public  land  has  been  patented,  the 
Department  has  no  further  jurisdiction 
over  it  and  will  not  make  any  determina- 
tion as  to  the  validity  of  mineral  locations 
made  upon  such  patented  land. 
Harry  A.  Schultz,  ct  ah,  P-4011,  P-'fl.''h 
P-4135,  A-26764  (Oct.  26,  L953) 

Lands  included  within  a  p<  wei  site  clas- 
sification are  not  open  to  mining  location 
unless  they  have  been  restored  to  entry 
pursuant  to  sec.  24  of  the  Federal  Power 
Act. 
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The  classification  of  land  as  a  power  site 
by  the  Director  of  the  Geological  Survey, 
which  is  approved  by  the  Secretary  of  the 
Interior,  subjects  the  land  to  disposition 
only  as  provided  by  sec.  24  of  the  Federal 
Power  Act. 

A  withdrawal  made  subject  to  existing 
withdrawals  attaches  as  a  secondary  claim 
on  the  land  and  becomes  effective  upon  the 
revocation  of  the  earlier  withdrawal. 

Mining  locations  made  on  lands  with- 
drawn from  such  location  are  null  and 
void. 

Vanadium  Corp.  of  America,  United  States 
Vanadium  Corp.,  A-26914  (Sept.  8,  1954) 

RECLAMATION  WITHDRAWALS 

Secretary  will  not  open  to  mining,  land 
withdrawn  for  construction  purposes  under 
the  reclamation  laws  where  the  proposed 
mining  would  mar  the  scenic  value  of  sur- 
rounding area. 

L.  H.  Simpson,  Carson  City  021882  "IT',  A- 
23987  (Mar.  25,  1946) 

Reclamation  Homestead  Application 
Held  for  Rejection. 

Applications  for  withdrawn   lands  are 
rejected  and  are  not  suspended  to  await 
possible  restoration  of  the  land. 
Wendell  H.  Broadhead,  Bismarck  024824 
"F,"  A-24315  (June  25,  1946) 

An  applicant  for  an  oil  and  gas  lease  on 
lands  withdrawn  for  reclamation  purposes, 
required  to  stipulate  for  the  protection  of 
the  reclamation  interests. 
E.  G.  Lemmers,  Cheyenne  069147  "N",  A- 
24290  (Nov.  19,  1946) 

Motion  for  rehearing.  Public  sale  appli- 
cation denied. 

Application  for  an  isolated  tract  sale 
was  properly  rejected  where  land  was  in 
reclamation  withdrawal  even  though  part 
of  the  land  is  no  longer  needed  for  reclama- 
tion purposes  and  is  ordered  restored  to 
entry. 

Harvey  J.  Brown,  Las  Cruces  063530  "(7", 
A-24114  (Dec.  20,  1946) 

Effect  of  limitation  on  appropriation  for 
construction  of  Garrison  Dam,  N.  Dak. 


WITHDRAWALS  AND  RESERVATIONS— 
Continued 

RECLAMATION  WITHDRAWALS— Con. 

Selection  of  lieu  lands  for  Indians — Di- 
rection to  Secretary  of  War  and  Secretary 
of  Interior  to  consummate  agreement  by 
Jan.  1,  1947  (P.L.  347,  79th  Congress). 
Solicitor's  Opinion,  M-34815  (Dec.  27, 
1946) 

Squatters  using  land  withdrawn  for 
reclamation  purposes  held  not  to  have  been 
in  trespass  where  Bur.  of  Reclamation  was 
aware  of  fact  that  withdrawn  area  was 
occupied  by  many  squatters,  some  of  whom 
had  moved  onto  the  land  in  order  to  estab- 
lish small  commercial  enterprises  and  to 
lease  cabin  space  to  persons  working  on 
the  construction  of  Parker  Dam,  and  where 
Bureau  made  no  effort  to  have  squatters 
removed. 

Five-acre  tract  application  must  be  re- 
jected in  view  of  refusal  of  Federal  Power 
Commission  to  restore  land  to  entry,  but 
perhaps  possible  to  grant  special  land-use 
permit. 

William  R.  Buchanan,  Los  Angeles  054550 
"L",  A-24023  (Feb.  28,  1947) 

Private  Exchange  Under  Section  6,  Tay- 
lor Grazing  Act. 

Lands  withdrawn  under  a  "first  form" 
reclamation  withdrawal  are  not  subject  to 
disposition.  An  application  for  private  ex- 
change under  sec.  8  of  the  Taylor  Grazing 
Act,  filed  for  such  withdrawn  lands,  is  in- 
valid, must  be  rejected,  and  may  not  be 
suspended  to  await  possible  restoration  of 
the  land.  Upon  such  restoration  the  land 
becomes  subject  to  veterans'  preference 
rights  under  the  act  of  Sept.  27,  1944  (43 
U.S.C.  Supp.  V,  282). 

Peter  M.  Smith,  Bryon  A.  Morgan,  Carson 
City  022586  "K",  A-24589   (Apr.  4,  1947) 

Application  for  Homestead  Entry  Re- 
pected. 

Further  examination  discloses  that  in 
all  probability  this  tract  will  be  required 
by  the  U.S.  for  right-of-way  purposes  and 
that  a  first  form  of  reclamation  withdrawal 
is  contemplated  in  the  near  future  which 
will  include  the  land. 

Also,  examination  indicates  that,  taking 
into  account  the  quality  of  the  soil,  the 
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tract  is  not  sufficient  size  to  support  ade- 
quately a  family. 

Floyd  R.  Lund,   Great  Falls  186190  "C", 
A-24526  (June  3, 1947) 

Application  for  Grazing  Lease  Rejected. 

Both  Roy  Daly  and  Stanley  H.  Quick 
have  applied  to  lease  certain  lands  in  Wyo- 
ming which  are  included  in  a  first  form 
reclamation  withdrawal  but  have  been 
available  for  leasing  under  sec.  15  of  the 
Taylor  Grazing  Act. 

Neither  applicant  owns,  or  has  such  con- 
trol over  any  lands  contiguous  to  or  cor- 
nering upon  the  lands  in  conflict  as  would 
entitle  him  to  a  preference  right  to  a  lease. 

As  Quick  has  a  sec.  15  lease  on  certain 
adjacent  lands  and  has  been  using  the 
lands  in  conflict  for  several  years  through 
lease  from  Bur.  of  Reclamation,  in  the  in- 
terest of  good  range  management,  the  lease 
should  be  awarded  to  Quick. 

If  these  lands  are  being  overgrazed,  ap- 
propriate adjustments  can  be  made  under 
sec.  2(b)  of  the  Taylor  Grazing  Act. 
Roy  Daly,  Cheyenne  072631,  058696  "K", 
A-24565  (JuneS,  1947) 

Land  withdrawn  as  a  Public  Water  Re- 
serve is  not  subject  to  an  application  for 
homestead  entry.  A  request  that  the  land 
be  restored  from  the  withdrawal  will  be 
promptly  considered;  and,  if  the  land  is 
restored,  a  new  application  may  be  filed 
pursuant  to  the  terms  of  the  restoration 
order. 

Robert  E.  Young,  Pueblo  058577  "O",  A- 
24087  (Sept.  10,1947) 

Grazing  Lease  Application  Rejected. 

Land  withdrawn  for  reclamation  pur- 
poses and  subject  to  leasing  by  the  Bur. 
of  Land  Management  for  grazing  purposes 
may  not  be  leased  by  the  Bur.  of  Land 
Management  for  agricultural  purposes. 
Julius  G.  Peterson,  Great  Falls  086403  "K", 
A-24558  (Sept.  10, 1947) 

Lands  reserved  under  a  "first  form"  rec- 
lamation withdrawal  are  not  subject  to 
homestead  entry  under  sec.  2289,  Revised 
Statutes. 

Travis  D.  House,  Spokane  019900,  A-25211 
(Apr.  27, 1948) 
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Lands  within  a  first  form  reclamation 
withdrawal  are  not  subject  to  the  desert 
land  applications.  Such  applications  will 
be  rejected,  not  suspended  to  await  restor- 
ation. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  veterans 
to  file  homestead,  desert  land,  or  small 
tract  applications. 

Donald     Boy  den     Barber,     Los     Angeles 
067941  "LD",  A-25296  (July  2,  1948) 

Lands  within  a  first  form  reclamation 
withdrawal  are  not  subject  to  the  desert 
land  application.  Such  applications  will  be 
rejected,  not  suspended  to  permit  restor- 
ation. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  veterans 
to  file  homestead,  desert  land,  or  small 
tract  applications. 

Donald     Boyden    Barber,     Los    Angeles 
0679 41  "L",  A-25296   (July  2,  1948) 

Land  under  a  first  form  reclamation 
withdrawal  is  not  subject  to  homestead 
entry.  Applications  for  such  entries  will 
be  rejected,  not  suspended  to  await  restor- 
ation. 

Upon  restoration,  the  land  will  be  sub- 
ject to  the  preference  rights  of  World  War 
II  veterans  to  file  homestead,  desert  land, 
or  small  tract  applications. 
Ober  G.  Brown,  Lalcevieiv  016354  "LD", 
A-25293  (Aug.  12, 1948) 

No  rights  accrue  to  applicants  for  lands 
in  a  first  form  reclamation  withdrawal. 
Applications  for  lands  thus  withdrawn 
may  not  be  suspended  to  await  restoration 
of  the  reserved  lands  but  must  be  rejected. 

Lands  released  from  a  withdrawal,  al- 
though "restored"  lands,  are  not  available 
for  either  disposal  or  classification  until 
appropriate  indication  of  such  availability 
shall  have  been  made  on  the  records. 
Gonrad  A.  Ritschard,  Gladys  Ritscltard, 
Denver  055747  "LU",  A-25303  (Sept.  10, 
1948) 

An  applicant  for  lands  included  in  a  first 
form  reclamation  withdrawal  acquires  no 
rights  and  the  application  may  not  be  sus- 


1326 


WITHDRAWALS  AND  RESERVATIONS— 

Continued 

RECLAMATION  WITHDRAWALS— Con. 

pended  to  await  restoration  of  the  desired 
lands,  but  must  be  rejected. 
Fred  V.   Waters,   Cheyenne  075995  "LU", 
A-25451  (Sept.  24,  1948) 

Land  will  not  be  restored  from  first  form 
reclamation  withdrawal  where  it  appears 
that  there  is  a  reasonable  possibility  that 
the  land  will  be  required  in  connection  with 
extension  of  an  existing  reclamation 
project. 

F.  J.  Danforth,  LaJceview  016345  "F",  A- 
25169  (Oct.  25, 1948) 

Lands  withdrawn  for  reclamation  pur- 
poses but  no  longer  needed  for  such  pur- 
poses may  be  opened  to  mining  location 
under  the  act  of  Apr.  23, 1932  (47  Stat.  136 ; 
43U.S.C.  154, 1946  Ed.). 
Adina  E.  and  W.  Earl  Ganong,  Deliver 
33227  "N",  A-25579  (Dec.  24,  1948) 

It  is  proper  to  refuse  to  restore  to  mining 
location  for  their  sand  and  gravel  deposits 
the  lands  withdrawn  for  the  Bur.  of  Recla- 
mation's use  of  those  deposits.  The  fact 
that  the  Bur.  of  Reclamation  is  issuing 
temporary  permits  to  private  persons  for 
the  removal  of  some  of  the  deposits  does 
not  make  the  refusal  to  restore  the  land  to 
mining  location  unreasonable. 
Hanen  H.  Williams,  Phoenix  10068  "N", 
A-25206  (Dec.  31, 1948) 

It  is  proper  to  reject  an  application  for 
oil  and  gas  lease  covering  land  withdrawn 
for  reclamation  purposes  where  such  land 
is  within  an  area  proposed  to  be  used  for  a 
reservoir. 

Crystal    Oil    Company,    Salt    Lake    City 
065102  "#",  A-25464  (Feb.  14,  1949) 

The  Secretary  of  the  Interior  is  autho- 
rized by  sec.  9  of  the  Boulder  Canyon  Proj- 
ect Act  to  open  to  entry  only  public  lands 
in  which  he  finds  are  "practicable  of  irriga- 
tion and  reclamation." 

Whether  a  particular  area  of  public  land 
is  "practicable  of  irrigation  and  reclama- 
tion" is  a  question  of  fact  to  be  decided  by 
the  Secretary  of  the  Interior,  and  a  mis- 
taken determination  made  by  one  Secre- 
tary that  the  area  is  "practicable  of  irriga- 
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tion  and  reclamation"  does  not  prevent  a 
subsequent  Secretary  from  reversing  the 
earlier  finding  on  the  basis  of  the  later  and 
more  adequate  data. 

East  Mesa  Lands,  Imperial  Irrigation  Dis- 
trict, California,  M-35090  (Mar.  18,  1949) 

Application  to  Open  Lands  to  Mining 
Rejected. 

An  application  open  to  mining  location 
lands  included  in  a  first  form  reclamation 
withdrawal  should  be  denied  where  the 
lands  contain  deposits  of  building  materials 
needed  for  the  reclamation  project. 
Robert  H.  Williams,  Phoenix  11127  "W\ 
A-25361   (Apr.  1,  1949) 

The  fact  that  the  land  applied  for  under 
the  Small  Tract  Act  is  included  in  a  with- 
drawal for  reclamation  purposes  does  not, 
ipso  facto,  require  the  rejection  of  the 
application. 

Only  surveyed  land  may  be  disposed  of 
under  the  Small  Tract  Act,  and  an  appli- 
cation for  unsurveyed  land  will  be 
rejected. 

Land  included  in  a  material  site  held  by 
a  State  highway  department  is  not  subject 
to  sale  or  lease  under  the  Small  Tract  Act. 
Myrtle  B.  Muntean,  Terrance  B.  Black, 
Los  Angeles  068012,  067816,  A-25646, 
A-25721  (June  28,  1949) 

Where  the  Department  revokes  a  with- 
drawal of  land  made  in  aid  of  proposed 
legislation  "subject  to  *  *  *  the  provision 
of  existing  withdrawals,"  land  subject  to 
a  reclamation  withdrawal  which  antedated 
the  withdrawal  in  aid  of  contemplated  leg- 
islation is  not  thereby  restored  to  entry. 

Land  within  a  first  form  reclamation 
withdrawal  is  not  subject  to  a  homestead 
application.  Such  an  application  must  be 
rejected  and  cannot  be  suspended  to  await 
action  on  a  petition  for  the  restoration  of 
the  land  to  entry. 

Jack  Thomas  Carter,  Carson  City  022787 
"GNU",  A-25577  (July  11,  1949) 

An  application  for  desert  land  entry  on 
land  covered  by  a  reclamation  withdrawal 
can  neither  be  allowed  nor  suspended  to 
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await  the  possible  restoration  of  the  land 
to  entry;  it  must  be  rejected. 
Noland   Richard   Curtis,   Salt   Lake   City 
067838  "Li)",  A-25670  (Aug.  4,  1949) 

Where  an  application  for  the  opening  to 
mineral  entry  of  land  withdrawn  for  rec- 
lamation purposes  has  been  rejected  for 
the  reason  that  the  land  applied  for  con- 
tains materials  needed  for  construction 
purposes  in  a  reclamation  project,  a  re- 
consideration of  the  application  will  be 
directed  where  it  is  subsequently  deter- 
mined that  only  a  limited  amount  of  the 
material  is  required  for  reclamation  pur- 
poses and  the  Bur.  of  Reclamation  states 
that  it  has  no  objection  to  the  allowance 
of  the  application  subject  to  certain  stipu- 
lations to  protect  interests  of  the  Bureau. 
Charles  H.  Grutzmacher,  Phoenix  2139312 
MF,  A-25683  (Sept.  6,  1949) 

Where  action  has  been  taken,  in  accor- 
dance with  recommendations  of  the  Bur.  of 
Reclamation,  on  an  application  for  an  oil 
and  gas  lease  on  land  withdrawn  for  recla- 
mation purposes,  a  reconsideration  of  the 
action  will  be  directed  where  the  Bur.  of 
Reclamation  subsequently  changes  its 
recommendations. 

Ida  Goodstein,  Cheyenne  067318,  A-25445 
(Sept.   15,  1949) 

Final  Homestead  Proof  Rejected. 

Final  proof  showing  three  months'  an- 
nual homestead  residence  instead  of  the 
seven  months  by  the  Three- Year  Home- 
stead Law  must  be  rejected. 

Where  final  proof  is  rejected  for  insuffi- 
cient residence  on  a  homestead  entry  erro- 
neously allowed,  the  entry  will  be  canceled 
because  it  was  erroneously  allowed,  not 
because  the  proof  was  insufficient. 

Allowance  of  a  homestead  entry  under 
prevailing  land  office  rulings  that  the  De- 
partmental withdrawal  order  of  Sept.  19, 
1934,  did  not  bar  homestead  entry  of  cer- 
tain Indian  ceded  lands  burdened  with 
State  drainage  liens  under  the  Volstead 
Act  was  erroneous  in  the  light  of  the  Solici- 
tor's Opinion  approved  by  the  Secretary 
on  Aug.  12,  1942,  and  the  Department  may 
of  its  own  motion  correct  the  error,  the 
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subject  matter  being  still  within  the  juris- 
diction of  the  Department. 

An  entry  erroneously  allowed  is  invalid 
and  cannot  be  confirmed,  but  must  be  can- 
celed as  erroneously  allowed. 

The  entryman  of  an  entry  erroneously 
allowed  is  entitled  to  be  reimbursed  for 
the  sums  paid  on  his  entry,  upon  his 
compliance  with  the  requirements  of  the 
governing  law. 

Alfred  Jensen,  GLO  07311,  A-25291  (Dec. 
23,  1949) 

An  application  to  make  a  desert  land 
entry  on  land  withdrawn  for  reclamation 
purposes  should  be  rejected. 

Veterans  of  World  War  II  are  not  en- 
titled to  enter  land  while  the  land  is  subject 
to  a  withdrawal  order. 
Claude  Johnson,  Jr.,  Los  Angeles  076073, 
A-25791    (Apr.  7,  1950) 

Land  which  is  withdrawn  from  entry 
pursuant  to  sec.  3  of  the  Reclamation  Act 
of  1902  is  not  subject  to  disposal  under 
the  Small  Tract  Act. 

Margaret  V.  Await,  Los  Angeles  077753, 
A-25874  (June  26,  1950) 

An  application  under  the  homestead  laws 
to  enter  land  which  is  withdrawn  from 
entry  by  a  first  form  reclamation  with- 
drawal must  be  rejected. 
Don  v.  Rothenberger,  Los  Angeles  076587, 
A-25884  (Aug.  17,  1950) 

An  application  for  a  lease  of  land  under 
the  Small  Tract  Act  will  be  rejected  where 
the  land  applied  for  is  withdrawn  as  a 
part  of  a  Public  Water  Reserve  and  is 
needed  in  connection  with  the  development 
of  a  water  conservation  program  for  the 
area. 

Lillian  H.  Gaddis,  Los  Angeles  077007,  A- 
25839  (Dec.  7,  1950) 

Where  a  sodium  prospecting  application 
for  land  within  a  reclamation  withdrawal 
has  been  rejected  upon  the  recommendation 
of  the  Bur.  of  Reclamation,  and  it  appears 
later  that,  subject  to  conditions  specified 
by  the  Bur.  of  Reclamation,  there  would  t  e 
no  objection  t<>  the  allowance  of  the  appli- 
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cation  as  amended  on  appeal,  the  case  will 
be  remanded  for  reconsideration. 
Frank  A.  Riehle,  Jr.,  Los  Angeles  077632, 
A-25875  (Jan.  31, 1951) 

Application  for  Restoration  of  Land  for 
Mining  Purposes  Rejected. 

Where  lands  which  are  subject  to  a  rec- 
lamation withdrawal  appear  to  be  of 
greater  value  for  business  purposes  than 
for  mineral  development,  an  application  to 
restore  the  lands  to  location  and  entry  un- 
der the  mining  laws  will  be  denied. 
Arthur  G.  Klinger,  Nevada  52801,  A-26195 
(June  27,  1951) 

No  rights  under  sec.  2477,  R.S.,  are 
gained  by  the  construction  of  a  highway 
across  land  which  has  been  previously 
withdrawn  for  reclamation  purposes. 

Sec.  17  of  the  Federal  Highway  Act  gives 
the  Secretary  of  the  Interior  the  power  to 
deny  such  appropriations  of  land  under  the 
act  as  are  contrary  to  the  public  interest, 
and  to  impose  such  conditions  in  the  grant- 
ing of  rights-of-way  across  reserved  lands 
as  he  deems  necessary  for  the  adequate  pro- 
tection and  effectuation  of  the  purposes  for 
which  the  lands  have  been  reserved. 

Where  an  application  is  filed  for  a  high- 
way right-of-way  across  land  withdrawn 
for  reclamation  imrposes,  it  is  reasonable  to 
require  the  grantee  to  agree  to  pay  any 
increased  costs  of  which  may  be  incurred 
by  the  U.S.  because  of  the  existence  of 
the  highway  on  the  land. 
State  of  New  Mexico,  Santa  Fe  078836,  A- 
25942  (Aug.  15,  1951) 

Where  public  land  has  been  withdrawn 
under  the  provisions  of  the  Reclamation 
Act  of  1902,  a  railroad  company  cannot  ob- 
tain a  right-of-way  over  the  lands  under 
the  act  of  Mar.  3, 1875,  so  long  as  the  with- 
drawal remains  in  effect. 

The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  the  grant  of  a  right-of-way  under 
the  act  of  Mar.  3,  1875,  across  reclamation 
withdrawn  lands,  as  a  condition  to  modify- 
ing the  reclamation  withdrawal  so  as  to 
permit  the  issuance  of  the  grant. 
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The  Secretary  can  require  the  insertion 
of  a  stipulation  on  fair  employment  prac- 
tices in  granting  rights-of-way  under  the 
Reclamation  Project  Act  of  1939. 
Southern  Pacific  Railroad  Co.,  Phoenix 
081070,  A-26143  (Aug.  20,  1951) 

Where,  during  the  pendency  of  an  appeal 
by  a  State  from  a  decision  imposing  cer- 
tain requirements  as  a  condition  to  grant- 
ing it  a  right-of-way  for  a  highway  over 
lands  withdrawn  for  reclamation  purposes, 
the  State  submits  a  revised  stipulation,  the 
case  will  be  remanded  for  reconsideration. 
State  of  New  Mexico,  New  Mexico  01878, 
A-26355  (Feb.  1,  1952) 

Lands  within  a  first  form  reclamation 
withdrawal  are  not  subject  to  desert  land 
applications,  and  applications  for  such 
lands  will  be  rejected. 

The  filing  of  an  application  to  enter  with- 
drawn land  does  not  confer  upon  the  appli- 
cant any  preferential  right  to  enter  the 
land  when  and  if  it  is  restored  to  entry. 
George  E.  McGhee,  Allen  C.  McGurlc,  Los 
Angeles  087177,  087178,  A-26325  (Feb.  15, 
1952) 

A  homestead  application  for  land  in- 
cluded within  a  prior  outstanding  first  form 
reclamation  withdrawal  will  be  rejected, 
and  will  not  be  suspended  pending  a  possi- 
ble restoration  of  the  land  from  the  with- 
drawal. 

Ella  E.  Warren,  Los  Angeles  085065,  A- 
26408  (July  28,  1952) 

Land  under  a  first  form  reclamation 
withdrawal  is  not  subject  to  desert  land 
entry. 

An  application  to  make  desert  land  entry 
on  land  under  a  first  form  reclamation 
withdrawal  must  be  rejected.  It  will  not 
be  suspended  to  await  the  possible  restora- 
tion of  the  land  to  entry. 
Romayne  Goldsmith,  et  at,  Los  Angeles 
087145,  08725 Jf,  087255,  A-26388  (July  29, 
1952) 

The  authority  of  the  Secretary  to  with- 
draw "lands"  for  reclamation  purposes  in- 
cludes within  its  scope  the  authority  to 
withdraw  the  minerals  in  lands  where  the 
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surface  has  been  patented  by  the  Govt, 
but  the  title  to  the  minerals  is  retained 
by  the  Govt. 

A  reclamation  withdrawal  order  except- 
ing from  its  provisions  "any  tract  the  title 
to  which  has  passed  out  of  the  U.S."  ex- 
cluded only  those  tracts  as  to  which  the 
title  in  its  entirety  had  passed  out  of  the 
Govt.,  and  covered  the  minerals  in  tracts 
within  the  withdrawn  area  which  had  been 
patented  with  a  reservation  of  the  min- 
erals in  the  U.S. 

An  order  restoring  to  tribal  ownership 
the  "undisposed-of  opened  lands"  within 
an  Indian  reservation  did  not  include 
tracts  which  were  at  that  time  withdrawn 
from  a  reclamation  project,  since  lands 
withdrawn  from  public  entry  and  dedi- 
cated to  a  particular  purpose  cannot  be 
regarded  as  "undisposed-of"  lands. 

The  authority  of  the  Secretary  to  re- 
store to  tribal  ownership  former  tribal 
lands  within  an  Indian  reservation  in- 
cludes the  authority  to  restore  to  tribal 
ownership  the  minerals  in  tracts  which 
have  been  patented  with  a  reservation  of 
the  minerals  to  the  U.S. 

A  withdrawal  of  lands  for  a  reclamation 
project  does  not  constitute  an  authoriza- 
tion of  the  project  and  the  fact  that  former 
tribal  lands  within  an  Indian  reservation 
have  been  withdrawn  for  a  reclamation 
project  does  not  prevent  the  Secretary 
from  revoking  the  withdrawal  and  re- 
storing the  lands  to  tribal  ownership  if  he 
determines  that  such  action  would  be  in 
the  public  interest. 

Restoration  to  Tribal  Ownership  of  Lands 
Included  in  a  Reclamation  Withdrawal,  M- 
36142  (Oct.  29, 1952) 

The  Secretary  of  the  Interior  has  the 
authority  to  open  for  homestead  entry  un- 
der the  reclamation  laws  any  or  all  of  the 
lands  in  the  Tule  Lake  Unit  of  the  Tule 
Lake  Wildlife  Refuge,  and  any  or  all  of 
the  lands  in  the  Klamath  Straits  Unit,  the 
Sheepy  Lake  West  Unit,  and  the  Sheepy 
Lake  East  Unit  of  the  Klamath  Lake  Res- 
ervation. 

The  Secretary  of  the  Interior  is  not  re- 
quired by  law  to  open  for  homestead  entry 
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under  the  provisions  of  the  reclamation 
laws  any  of  the  lands  in  the  Tule  Lake 
Unit,  the  Klamath  Straits  Unit,  the  Sheepy 
Lake  West  Unit,  or  the  Sheepy  Lake  East 
Unit. 

The  Secretary  of  the  Interior  has  the 
power,  as  the  President's  delegate,  to  mod- 
ify existing  Executive  orders  respecting 
the  Tule  Lake  Wildlife  Refuge  and  the 
Klamath  Lake  Reservation  by  eliminating 
from  the  respective  reservations  any  lands 
that  he  may  decide  to  open  for  homestead 
entry  under  the  reclamation  laws. 

Permissive  statutory  provisions  indi- 
cating that  the  Secretary  of  the  Interior 
"may"  or  "is  authorized"  to  dispose  of 
lands  under  the  provisions  of  the  reclama- 
tion laws  should  not  be  construed  admin- 
istratively as  imposing  a  mandatory  duty 
to  effect  such  disposition. 

A  statutory  provision  stating  that  cer- 
tain ceded  lands  shall  be  subject  to  the 
provisions  of  the  reclamation  laws  con- 
cerning entry  and  patent  merely  places 
such  lands  in  the  category  of  lands  that 
are  subject  to  entry  and  patent  under  the 
provisions  of  the  reclamation  laws  unless 
withdrawn  or  reserved  for  a  public  pur- 
pose, and  is  not  a  statutory  command  that 
an  existing  reservation  of  such  lands  for 
a  public  purpose  shall  be  canceled  and  the 
lands  disposed  of  in  the  manner  indicated. 

The  cancellation  of  a  first  form  reclama- 
tion withdrawal  respecting  an  area  does 
not  cancel  other  existing  withdrawals  or 
reservations  of  the  same  area  for  different 
purposes  so  as  necessarily  to  make  the  area 
available  for  entry. 

Eomesteading  on  Lands  Within  the  Kla- 
math Lake  Reservation  and  in  the  Tide 
Lake  Wildlife  Refuge,  M-36157  (Dec.  12, 
1952) 

An  application  to  restore  lands  to  min- 
ing location  for  the  removal  of  rock  and 
clay  deposits  is  properly  rejected  where  the 
minerals  in  the  land  are  withdrawn  and 
are  needed  for  construction,  operation,  and 
maintenance  of  the  Gila  Reclamation 
Project. 

M.  W.  Bobo,  et  at,  Arizona  68267,  A-26613 
(July  13,  1953) 


1330 


WITHDRAWALS  AND  RESERVATIONS— 
Continued 

RECLAMATION  WITHDRAWALS— Con. 

Lands  which,  before  the  admission  of 
Arizona  to  Statehood,  were  included  with- 
in reclamation  withdrawals  made  pursuant 
to  the  act  of  June  17,  1902,  were  appro- 
priated and  reserved  under  the  authority 
of  an  act  of  Congress,  and  so  excepted 
from  the  grant  of  school  lands  made  by  the 
State  by  sec.  24  of  the  Enabling  Act  of 
June  20,  1910;  and  where  such  land  con- 
tinues to  be  withdrawn,  it  is  not  subject  to 
patent  under  the  act  of  June  21,  1934. 
State  of  Arizona,  Appellant,  Mutual  Cit- 
rus Products  Co.,  Intervenor,  Arizona 
03906,  A-26767  (Sept.  14,  1953) 

Lands  subject  to  a  first  form  reclamation 
withdrawal  are  not  open  to  mineral  entry 
unless  they  have  been  reopened  to  mineral 
entry  by  the  Secretary  of  the  Interior. 

Lands  included  within  a  power  site  re- 
serve are  not  open  to  mineral  entry  unless 
they  have  been  restored  to  entry  pursuant 
to  sec.  24  of  the  Federal  Power  Act. 

A  mineral  location  made  on  land  in- 
cluded within  a  power  site  reserve  to  its 
restoration  to  entry  for  mining  purposes 
confers  no  rights  upon  the  locator. 

After  public  land  has  been  patented,  the 
Department  has  no  further  jurisdiction 
over  it  and  will  not  make  any  determina- 
tion as  to  the  validity  of  mineral  locations 
made  upon  such  patented  land. 
Harry  A.  Schultz,  et  al.,  P-4011,  P-413Jf, 
P-4135,  A-26764  (Oct.  26,  1953) 

The  act  of  Apr.  21,  1928,  as  amended, 
provides  that  the  holder  of  a  tax  title  on  a 
reclamation  homestead  entry  is  entitled  to 
the  benefits  of  an  assignee  of  such  entry 
under  the  act  of  June  23,  1910;  and  the 
privileges  under  the  act  of  June  23,  1910, 
which  are  granted  to  the  holder  of  a  tax 
title  under  the  act  of  Apr.  21,  1928,  as 
amended,  are  not  extinguished  by  the 
elimination  of  the  entry  from  the  reclama- 
tion withdrawal  after  the  interest  of  the 
holder  of  the  tax  title  was  acquired. 
Ralph  O.  Baird,  Phoenix  0^042,  A-26773 
(Nov.  3,  1953) 

Public  land  which  is  included  in  a  first 
form  reclamation  withdrawal  is  not  open 
to  selection  and  disposal  under  the  private 
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exchange  provisions  of  sec.  8  of  the  Tay- 
lor Grazing  Act. 

Perley  M.  Lewis,  Arizona  03112,  A-26748 
(June  9,  1954) 

Where  an  irrigation  district  has  enforced 
its  assessment  lien  against  land  included  in 
a  desert  land  entry  and  has  sold  the  land 
at  a  tax  sale,  the  entry  will  be  canceled 
upon  the  filing  of  a  proper  application  by 
the  purchaser  of  the  land  at  the  tax  sale 
to  purchase  the  land  under  sec.  6  of  the 
act  of  Aug.  11, 1916. 

Where  land  in  a  desert  land  entry  is  sub- 
sequently included  in  a  reclamation  with- 
drawal and  is  later  sold  at  a  tax  sale  by 
an  irrigation  district  pursuant  to  the  act 
of  Aug.  11,  1916,  the  land  is  properly  sub- 
ject to  patent  under  sec.  6  of  the  act  where 
prior  to  cancellation  of  the  entry  the 
reclamation  withdrawal  is  revoked. 
Clytie  McPherson,  et  al.,  Los  Angeles 
039230,  077336,  A-26440  (Oct.  25,  1954) 

An  application  to  open  to  mining  location 
lands  in  a  first  form  reclamation  with- 
drawal should  be  denied  where  mining 
operations  would  interfere  with  the  con- 
struction and  operation  of  proposed  recla- 
mation features. 

Fred     G.     Huntington,     Cheyenne     62375 
(Wyoming),  A-26915  (Oct.  29,  1954) 

REVOCATION  AND  RESTORATION 

Fissionable  materials  are  no  longer  lo- 
catable  under  the  mining  laws,  being  re- 
served to  the  U.S.  under  the  Atomic  Energy 
Act.  Restoration  of  withdrawn  lands  for 
such  location  is  therefore  unwarranted. 
Jesse  C.  Clark,  2115590  "N",  A-24521 
(Feb.  19, 1947) 

Application  to  make  homestead  entry 
rejected,  because,  by  E.O.  No.  4127,  Jan.  14, 
1925,  the  land  was  withdrawn  from  all 
forms  of  settlement,  location,  sale  or  entry. 

Applicant  appealed,  requesting  that  the 
withdrawal  be  revoked  as  to  these  lands 
and  that  his  application  be  allowed. 

The  request  for  revocation  of  the  with- 
drawal is  receiving  consideration  and  it  is 
not  improbable  that  affirmative  action  may 
be  taken  in  this  regard  in  the  near  future. 
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Nevertheless,  because  the  revocation  was 

outstanding  at  the  time  of  the  filing  of  the 

application,  the  application  was  properly 

rejected. 

Henry  C.  Coney,  BLM  012115  "0",  A-24656 

(July  9, 1947) 

Sec.  4  of  the  act  of  Sept.  27,  1944,  does 
not  require  that  there  be  included  in  orders 
of  revocation  of  withdrawals  of  public 
lands  any  particular  form  of  provision 
with  respect  to  the  preference  right  of  vet- 
erans and  certain  other  classes  of  persons 
to  file  applications  for  the  restored  lands 
under  the  homestead  or  desert  land  laws 
or  the  Small  Tract  Act. 

An  order  of  revocation  which  provides 
that  the  land  restored  shall  not  become  sub- 
ject to  appropriation  until  an  order  of 
classification  of  the  land  has  been  issued, 
opening  the  land  to  application  with  a  90- 
day  preference  right  period  for  the  filing  of 
applications  by  veterans,  meets  the  require- 
ments of  sec.  4  of  the  act  of  Sept.  27,  1944. 

An  order  of  revocation  which  provides 
that  the  restored  lands  shall  not  become 
subject  to  entry  until  the  35th  day  after 
the  date  of  the  order,  at  which  time  the 
lands  shall  become  subject  to  application, 
subject  to  the  90-day  preference  right  filing 
period  for  veterans,  complies  with  the  re- 
quirements of  sec.  4  of  the  1944  act. 
Inclusion  of  Veterans1  Preference  Right 
Provisions  in  Orders  of  Revocation  of  Pub- 
lic Land  Withdrawals  (Feb.  15,  1951) 

A  protest  against  favorable  action  being 
taken  on  an  application  for  the  restoration 
of  withdrawn  land  to  entry  should  be  con- 
sidered and  disposed  of  in  connection  with 
the  consideration  and  disposition  of  the 
application. 

Josephine  M.  T.  Gardner  v.  Carl  O.  Allen, 
Sacramento  042792,  A-26298  (Nov.  20, 
1951) 

An  application  to  make  desert  land  entry 
on  lands  which  are  withdrawn  from  entry 
as  part  of  a  power  storage  project  must 
be  rejected. 

An  application  for  withdrawn  land  may 
not  be  held  in  suspense  until  the  restora- 
tion of  the  land  to  entry  and  then  con- 
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sidered  as  if  filed  at  the  instant  that  the 
land  is  restored  to  entry. 
Emily  Juanita  Miller,  Los  Angeles  095651, 
A-26966  (Sept.  20, 1954) 

SPRINGS  AND  WATER  HOLES 

Interpretation  of  the  effect  of  the  Ex- 
ecutive order  of  Apr.  17, 1926,  withdrawing 
public  lands  containing  springs  or  water 
holes  for  public  use.  Could  it  be  construed 
to  deny  access  to  persons  seeking  to  obtain 
private  water  rights  to  any  source  of  water 
supply  adequate  for  more  than  one  family? 

Memorandum  (Nov.  13, 1945) 

STOCK-DRIVEWAY  WITHDRAWALS 

Petition  for  partial  revocation  of  stock- 
driveway  denied. 

Rejection  of  petition  for  elimination  of 
land  from  stock-driveway  withdrawal  is 
proper,  even  though  land  may  not  be  in 
use  for  driveway  purposes,  where  land  is 
sought  in  a  sec.  8  private  exchange  which 
cannot  be  granted  because  lands  are  un- 
equal in  value  and  public  interest  would 
not  be  benefitted. 

Five-acre  tract  lease  may  be  granted 
upon  lands  withdrawn  for  stock-driveway 
purposes. 

Mary  8.  Moore,  Phoenix  081411  "LC",  A- 
24361  (Nov.  8, 1946) 

Rejection  of  petition  for  elimination  of 
land  from  stock-driveway  withdrawal  in 
connection  with  sec.  8  private  exchange  is 
proper  where  land  is  needed  for  driveway 
purposes. 

Five-acre  tract  lease  may  be  granted 
upon  lands  withdrawn  for  stock-driveway 
purposes  without  the  necessity  of  first 
eliminating  the  land  from  the  driveway. 
Robert  L.  Stewart,  Phoenix  081388,  080549 
"LC",  A-24401  (Nov.  8, 1946) 

1.  Department  may  waive  appellant's  de- 
lay to  serve  copy  of  appeal  on  adverse  ap- 
plicant within  the  30  days  prescribed  by 
Rules  of  Practice. 

2.  Even-numbered  sections  wi thin  limits 
of  railroad  grants  are  isolated  or  discon- 
nected tracts  within  meaning  of  sec.  15  of 
the  Taylor  Grazing  Act,  so  that  both  cor- 
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nering  and  contiguous  landholders  have 
equal  preference  right  to  secure  grazing 
leases. 

3.  Lands  within  stock-driveway  with- 
drawals are  leasable  under  sec.  15  of  Tay- 
lor Grazing  Act. 

4.  Failure  to  take  legal  preference  rights 
of  one  applicant  into  account  or  to  ascer- 
tain validity  of  assumed  legal  preference 
rights  of  other  applicant  requires  remand 
of  decision. 

5.  A  grazing  lease  may  be  made  subject 
to  a  right  of  passage  across  the  land. 

6.  Cancellation  of  grazing  lease  which 
was  procured  on  basis  of  preference  right 
occurs  generally  only  where  necessary  to 
satisfy  applicant  having  legal  preference 
or  whose  competing  application  would 
have  prevailed  in  view  of  other  pertinent 
factors  if  the  legal  preferences  of  persons 
to  whom  lease  was  awarded  had  not  over- 
ridden the  other  considerations  in  the 
award  of  the  lease. 

7.  Questions  of  trespass  on  private  lands 
in  traveling  to  exercise  privileges  of  Fed- 
eral range  are  generally  not  settled  in  this 
Department. 

Henry  Mitchell  v.  Sawyer-Otondo  Sheep 
Co.,  Phoenix  07939,  080236  "K",  A-24380 
(Jan.  23, 1947) 

Application  for  grazing  lease  on  stock- 
driveway  land  properly  rejected  where 
such  lease  would  impair  an  essential  stock 
driveway. 

Minnie  Terry,  Phoenix  081357,  080326  "K", 
A-24563  (Mar.  28, 1947) 

Lands  within  stock-driveway  withdrawal 
may  be  leased  if  not  used  by  the  general 
public. 

Public  domain  grazing  lands  are  leased 
primarily  for  the  use  of  the  lessee's  live- 
stock and  not  for  pasturing  other  people's 
livestock ;  such  practice  of  pasturing  other 
people's  livestock,  if  beyond  the  incidental, 
must  first  be  approved  by  the  Bur.  of  Land 
Management. 

If  a  person  would  use  Federal  range  for 
purposes  other  than  grazing  his  own  live- 
stock he  would  not  be  a  qualified  applicant 
entitled  to  a  grazing  lease  under  sec.  15, 


WITHDRAWALS  AND  RESERVATIONS— 
Continued 

STOCK-DRIVEWAY  WITHDRAWALS— 
Continued 

and  the  lands  would  not  be  "necessary" 
for  the  "proper  use"  of  his  base  lands,  but 
would  be  available  for  grazing  lease  appli« 
cation  by  a  qualified  stock  raiser  without 
regard  to  the  nonqualified  applicant's 
claimed  right  of  preference.  Where  such 
issues  are  in  dispute  and  were  not  pre- 
sented to  the  Bureau  at  the  time  its  deci- 
sion was  rendered,  but  only  on  appeal,  the 
case  will  be  remanded  to  the  Bureau  to 
pass  thereon. 

Mrs.  Marcelina  G.  Garcia  v.  Fred  Cameron, 
Phoenix  082212,  078168  "K",  A-24447  (Apr. 
24,  1947) 

Application  for  granting  lease  on  stock- 
driveway  land  properly  rejected  where 
such  lease  would  impair  an  essential  stock 
driveway. 

Minnie  Terry,  Phoenix  081357,  080326  "A'", 
A-24563  (June  3,  1947) 

The  application  to  make  homestead  en- 
try was  rejected  by  BLM  on  the  ground 
that  the  lands  were  included  within  a 
stock-driveway  withdrawal.  Petitions  were 
filed  for  the  revocation  of  the  stock-drive- 
way withdrawal  as  to  these  lands.  Petition 
was  denied  by  the  Bureau  "because  there 
are  several  operators  located  at  Hammett, 
Idaho,  who  use  the  land  in  question  as  a 
means  of  access  to  their  range  units  on  the 
south  side  of  the  Snake  River." 

Roberson  appealed  and  submitted  a 
statement  signed  by  a  number  of  his  neigh- 
bors that  the  lands  are  no  longer  used  for 
stock-driveway  purposes. 

Several  livestock  operators  in  the  Ham- 
mett area  use  the  South  Side  Range  Unit 
and  trail  cattle  across  the  Hammett  Bridge 
to  enter  this  range.  In  doing  so,  it  is  nec- 
essary for  them  to  drive  up  the  narrow 
roadway  and  to  use  the  land  now  under 
the  stock-driveway  withdrawal.  The  revo- 
cation of  a  portion  of  the  stock-driveway 
withdrawal,  as  requested  by  Roberson, 
would  seriously  interfere  with  these  range 
operations. 

Charles  Henry  Roberson,  Blackfoot  0^56^6, 
A-24626   (July  17,  1947) 

A  nonpreference  right  application  for  a 
grazing  lease  on  land  withdrawn  from  a 
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stock  driveway  which  is  in  conflict  with 
applications  of  persons  with  preference 
rights  on  the  basis  of  interests  in  adjoin- 
ing land  was  properly  rejected. 
BroTcsle  Bros.,  et  al.,  Great  Falls  086160 
"K",  A-25376  (Aug.  12, 1948) 

Where  the  leasing  of  a  tract  of  land 
included  within  a  withdrawal  for  a  drive- 
way for  stock  would  interfere  with  the  pur- 
poses for  which  the  land  was  withdrawn, 
it  is  proper  to  refuse  to  lease  the  tract. 

Where  the  record  shows  that  an  appli- 
cant for  a  grazing  lease  controls  contiguous 
nonpublic  land,  but  is  silent  as  to  the  needs 
of  the  applicant  for  the  land  applied  for, 
an  award  to  a  nonpreference  right  appli- 
cant will  not  be  affirmed.  The  case  will  be 
remanded  for  further  consideration  of  the 
needs  of  the  party  controlling  continguous 
nonpublic  land. 

E.  Ray  Cowden  and  Violet  F.  Kuns,  A- 
24559  (Nov.  22,  1948) 

A  desert  land  application  for  land  in 
a  grazing  district  which  is  included 
in  a  stock-driveway  withdrawal  will  be 
rejected. 

Timothy  0.  Witt,  Sacramento  038938,  A- 
25664  (Apr.  1, 1949) 

It  is  proper  to  reject  an  application  for 
the  public  sale  of  an  isolated  tract  when 
the  tract  is  withdrawn  for  stock-driveway 
purposes. 

William  E.  Taylor,  Buffalo  040514  "LD", 
A-25650  (Apr.  19, 1949) 

A  stock-driveway  withdrawal  will  not 
be  revoked  for  the  purpose  of  allowing  a 
homestead  entry  on  the  land  withdrawn 
where  it  appears  that  the  land  has  bare 
possibilities  of  being  successfully  home- 
steaded  and  where  its  value  for  use  by 
livestock  to  reach  water  and  to  travel  be- 
tween range  units  exceeds  its  value  as  farm 
land. 

Charles  Henry  Rooerson,  Blackfoot  045646, 
A-24626  (Nov.  10, 1949) 

An  application  to  make  an  enlarged 
homestead  entry  on  land  which  is  included 
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in  a  stock-driveway  withdrawal  must  be 
rejected. 

Howard  R.  Lesson,  Santa  Fe  081064,  A- 
26243  (July  27, 1951) 

Land  which  is  within  a  stock-driveway 
withdrawal  is  not  subject  to  application 
for  homestead  entry,  and  an  application  for 
such  land  must  be  rejected. 

An  application  for  withdrawn  land  con- 
fers on  the  applicant  no  right  to  the  land 
if  it  is  later  restored  to  entry. 

Where,  pursuant  to  an  application,  land 
which  is  within  a  grazing  district  is  classi- 
fied under  sec.  7  of  the  Taylor  Grazing  Act 
as  suitable  for  homestead  entry,  the  in- 
dividual whose  application  resulted  in  the 
classification  is  entitled  to  a  sec.  7  pref- 
erence right  of  entry  on  the  land  to  the 
extent  that  it  becomes  available  for  home- 
stead entry  as  a  result  of  the  classification 
order. 

Vester    Lee    Hammontree,    Los    Angeles 
088402,  A-26866  (Aug.  17,  1954) 

TEMPORARY  WITHDRAWALS 

Application  for  exchange  rejected  in 
part.  BLM  decision. 

A  withdrawal  of  grazing  district  lands 
for  a  game  range  which  permits  grazing 
to  continue  under  the  administration  of  the 
Grazing  District;  and  a  temporary  with- 
drawal of  grazing  district  lands  for  emer- 
gency purposes  which  contemplates  the  re- 
turn of  the  land  to  the  administration  of 
the  grazing  district  upon  the  end  of  the 
emergency  are  not  such  withdrawals  as 
are  contemplated  by  43  CFR  147.2. 
State  of  Arizona,  Phoenix  080343,  A-24266 
(May  14,  1946) 

Memo  of  Dec.  12  suggesting  some  clari- 
fication of  the  applicability  of  Mineral 
Leasing  Act  to  withdrawals  of  public  lands 
made  at  the  instance  of  NPS,  such  as  the 
temporary  withdrawals  in  the  Jackson 
Hole- Yellowstone  Area.  Solution  might  re- 
sult from  having  the  withdrawn  land  per- 
manently reserved  for  some  public  purpose 
such  as  a  wildlife  refuge. 
Memorandum  (Dec.  23,  1946) 
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As  long  as  the  only  withdrawals  on  the 
lands  are  those  under  the  1910  act,  the 
land  would  remain  subject  to  the  mining 
laws  insofar  as  concerns  metalliferous 
minerals.  See  Attorney  General's  Opinion 
of  June  4,  1941(40  Op.  Atty.  Gen.  20). 
Jackson  Hole-Yellowstone  Area  Tempo- 
rary Withdrawals  (Feb.  26,  1947) 

Indian  Surplus  lands  withdrawn  from 
disposal,  under  the  Departmental  Order  of 
Sept.  19,  1934  (54  I.D.  559),  pending  de- 
termination of  possible  return  of  the  land 
to  tribal  ownership  under  sec.  3  of  the  act 
of  June  18,  1934  (48  Stat.  984,  985;  25 
U.S.G.  463),  cannot  be  returned  to  tribal 
ownership  when  the  Indians  concerned 
vote  to  exclude  themselves  from  the  1934 
legislation,  and  the  temporary  withdrawal 
of  Sept.  19,  1934,  may  be  revoked  at  any 
time. 

Status  of  Indian  Surplus  Land  Withdrawn 
From  Public  Entry,  M-34796  (Oct.  22, 
1947) 

Oil  and  gas  lease  application  for  lands 
temporarily  withdrawn  from  all  forms  of 
entry  is  properly  rejected. 
Joseph  A.  Minton,  Salt  Lake  City  066571, 
066572,  066582,  A-24698  (Mar.  8,  1948) 

An  application  for  an  oil  and  gas  lease 
will  not  be  accepted  for  land  temporarily 
withdrawn  in  aid  of  proposed  legislation. 
Mountain  Gas  and  Oil  Company,  Santa  Fe 
080580  "F,  A-25623   (Mar.  24,  1949) 

Land  included  within  a  temporary  with- 
drawal for  Indian  purposes  is  not  subject 
to  disposition  under  the  public  land  laws 
until  the  withdrawal  is  revoked  and  the  re- 
vocation noted  on  the  records  of  the  local 
land  office. 

A.  Hartwell  Bradford,  Los  Angeles  065161, 
A-25730  (Sept.  30, 1949) 

Where  a  statute  perpetuates  a  tempo- 
rary withdrawal  of  public  land  for  classi- 
fication and  future  legislation  only  as  to  a 
portion  of  the  lands  withdrawn,  the  with- 
drawal remains  in  full  force  and  effect  as 
to  those  lands  not  covered  by  the  statute 
until  revoked  by  the  President  or  by  act 
of  Congress. 
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TEMPORARY  WITHDRAWALS— Continued 
Where  an  application  for  a  desert  land 
entry  is  made  for  withdrawn  land,  the  ap- 
plication must  be  rejected ;  and  it  will  not 
be  suspended  pending  restoration  of  the 
land  from  the  withdrawals. 
Edwin  L.  Doheny,  et  al.,  Los  Angeles 
096361,  et  al,  A-26868-97  (July  13,  1954) 
WORDS  AND  PHRASES 
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Refineries  Not  Having,  etc 1336 
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Upon  Which 1335 

"Conveyance" 

Statement  of  views  on  the  question  of 
whether  the  term  "conveyance"  as  used  in 
sec.  1  of  the  act  of  July  2, 1945  (H.R.  2754) 
includes  mortgage. 

D.  C.  Janeway  v.  Elmer  Artusse,  1-694-45 
(Nov.  30,  1945) 

"Equipment  and  Supplies1' 

Necessity  for  transfer  of  funds  in  intra- 
department  transfers  of  personal  property. 

Under  Bureau  of  the  Budget  regulations 
intradepartmental  transfers  of  surplus 
equipment  and  supplies  exceeding  $100  in 
value  may  not  be  made  without  a  transfer 
of  funds.  Property  of  less  value  and  prop- 
erty not  coming  within  the  term  "equip- 
ment and  supplies"  may  be  transferred 
from  one  bureau  to  another  without  an  ex- 
change of  funds.  The  Budget  regulations 
are  not  required  by  any  statute  but  ap- 
pear to  be  dictated  as  a  matter  of  admin- 
istrative policy. 
Memorandum  (Apr.  9,  1946) 

"Excess  lands" 

Does  the  payment  in  full  of  construction 
charges  against  "excess  lands"  free  such 
lands  of  the  acreage  limitations  of  the 
reclamation  laws  in  the  case  of  (a)  lands 
covered  by  water-right  applications;    (b) 
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lands  receiving  water  under  joint  liability 
contracts  entered  into  by  irrigation  dis- 
tricts or  similar  organizations;  and  (c) 
lands  receiving  water  by  operation  of  con- 
tracts under  the  Warren  Act? 

(a)  Payment  in  full  of  the  charges 
under  a  water-right  application,  except 
operation  and  maintenance  charges,  re- 
moves the  lands  for  which  the  water  right 
is  acquired  from  the  operation  of  acreage 
restrictions ; 

(b)  Upon  full  payment  of  construction 
obligation  under  a  joint  liability  repay- 
ment contract,  the  lands  receiving  water 
under  such  contracts  are  relieved  of  the 
statutory  excess-land  restrictions. 

(c)  Where  a  water  right  is  acquired  by 
full  payment  of  the  construction  charges 
due  under  a  Warren  Act  contract,  the  lands 
to  which  the  right  is  appurtenant  are  to  be 
deemed  relieved  from  the  excess-land 
provisions. 

Solicitor's     Opinion,    M-35004     (Oct.    22, 

1947) 

"Including  all  Islands,  etc." 

Boundaries:  International  Law.  Tradi- 
tionally 3  geographical  miles  is  the  limit 
commonly  accepted  under  the  law  of  Na- 
tions of  a  country's  jurisdiction  over  the 
marginal  sea.  Any  right  that  may  exist  to 
extend  that  dominion  to  a  greater  distance 
is  a  national  right  and  it  cannot  be  exer- 
cised by  a  State  of  the  nation. 

State  of  Louisiana,  boundary.  The  south 
boundary  of  the  State  of  Louisiana  prior 
to  the  date  of  the  Submerged  Lands  Act  of 
May  22,  1953  (67  Stat.  29;  43  U.S.C.  1301- 
1315),  was  the  low  water  mark  of  the  Gulf 
of  Mexico  and  the  line  marking  the  divi- 
sion of  the  inland  waters  from  the  open 
sea.  The  Submerged  Lands  Act  had  the 
effect  of  extending  that  boundary  3  geo- 
graphical miles  into  the  Gulf  of  Mexico. 

Statutory  construction.  Section  2  of  the 
act  of  Mar.  19, 1895  (28  Stat.  672 ;  33  U.S.C. 
151),  authorizing  the  Secretary  of  the 
Treasury  to  designate  and  define  the  lines 
dividing  the  high  seas  from  rivers,  harbors, 
and  inland  waters  was  for  the  purpose  of 
segregating  the  areas  where  inland  rules 
of  navigation,  applicable  to  ports,  road- 
steads, harbors  and  the  like  apply  from 
areas  where  the  international  rules  apply. 
It  did  not  provide  for,  authorize,  or  ap- 
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prove  the  establishment  of  State  bounda- 
ries. 

Words  and  Phrases.  An  act  defining  the 
exterior  boundaries  of  a  State,  one  of 
which  is  a  water  boundary,  to  which 
definition  the  words  "including  all  islands 
within  three  leagues  of  the  coast"  does  not 
thereby  extend  the  boundary  previously 
described,  three  leagues  into  the  sea;  the 
word  "including"  as  there  used  having  the 
same  meaning  as  "also." 
Effect  of  Act  No.  33  of  the  State  of  Louisi- 
ana Approved  June  21,  1954,  Upon  the 
Operation  of  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7, 1953  (67  Stat.  462;  43 
U.S.C.  1331-1340)  M-36239  (Oct.  1,  1954) 

"Lands  *  *  *  Owned,  etc" 

The  phrase  "lands  *  *  *  owned  by  the 
U.S.,"  as  used  in  the  Mineral  Leasing  Act, 
refers  only  to  lands  in  which  all  rights 
are  held  by  the  U.S.,  including  the  unre- 
stricted right  to  use  or  dispose  of  the  pro- 
ceeds derived  from  the  use  of  such  lands. 

The  proceeds  from  the  lands  in  the 
former  Uintah  Indian  Reservation  in  Utah 
which  were  restored  to  the  public  domain 
belong  to  the  Indians. 

The  Mineral  Leasing  Act  is  not  appli- 
cable to  the  lands  in  the  former  Uintah 
Indian  Reservation  which  were  restored 
to  the  public  domain  subject  to  the  pro- 
vision that  the  proceeds  of  such  lands  shall 
be  used  for  the  benefit  of  the  Indians. 
Edivard  M.  Bown,  Utah  9362,  A-26523 
(Dec.  11, 1952) 

"Lands  Under  the  Jurisdiction" 

Allocation  of  Funds  to  the  National  Park 
Service  for  Soil  and  Moisture  Operations 
on  Lands  Within  the  Lake  Texoma  Rec- 
reational Area. 

The  Lake  Texoma  Recreational  Area  is 
within  the  category  of  "lands  under  the 
jurisdiction  of  the  Dept.  of  the  Interior," 
as  that  phrase  is  used  in  the  item  "Soil  and 
Moisture  Conservation  Operations,"  Inte- 
rrior  Dept.  Appropriation  Act,  1948;  and, 
therefore,  funds  appropriated  in  this  item 
can  properly  be  expended  on  a  soil  and 
moisture  conservation  program  in  that 
area. 

Solicitor's    Opinion,    M-34995     (Nov.    21, 
1947) 
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"Public  Lands''' 

The  term  "public  lands,"  if  not  otherwise 
denned  in  statute,  is  to  be  determined  from 
context  in  which  it  is  placed  and  from  cir- 
cumstances attending  enactment  of  the 
legislation. 
Solicitor's  Opinion,  M-34487  (Aug.  5, 1946) 

"Reasonble  Value" 

As  used  in  sec.  1  of  the  act  of  May  20, 
1948  (62  Stat.  248),  the  term  "reasonable 
value,"  for  which  certain  lands  in  the 
Sioux  Sanitarium  Farm,  Rapid  City,  S. 
Dak.,  may  be  sold  to  the  church  organiza- 
tions, is  substantially  synonymous  with  the 
term  "fair  market  value." 

Under  the  provisions  of  sec.  1  of  the  act 
of  May  20,  1948  (62  Stat.  248),  which  per- 
mits sales  of  certain  lands  to  church  or- 
ganizations "upon  receipt  of  the  reasonable 
value"  of  such  lands,  the  price  received 
upon  such  a  sale  should  not  be  less  than 
that  which  competent  appraisers  would  be 
of  the  opinion  such  lands  would  bring  if 
sold  in  a  voluntary  transaction  at  arm's 
length  by  private  persons. 
Sales  to  Church  Organizations  of  Surplus 
Lands  in  the  Sioux  Sanitarium  Farm, 
Rapid  City,  South  Dakota,  M-36252  (Nov. 
29,  1954) 

"Refineries  Not  Having,  etc." 

The  royalty  oil  involved  was  sold  to 
Douglas  as  the  highest  preference  bidder 
pursuant  to  the  act  of  July  13,  1946.  The 
language  "refineries  not  having  their  own 
source  of  supply"  has  been  construed  to 
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mean  "refineries  not  having  an  adequate 
supply  of  crude  oil." 

Protest  of  Sunland  Refining  Corp.  to  Award 
of  Royalty  Oil  from  Coalinga  Nose  and 
Pleasant  Valley  Fields  in  Calif,  was  Care- 
fully Considered  and  in  Effect  Overruled 
(Apr.  26, 1948) 

"Trade,  Manufacture,  etc." 

Scope  of  phrase,  "trade,  manufacture  or 
other  productive  industry,"  as  used  in  sec. 
10  of  the  act  of  May  14,  1898,  30  Stat.  409, 
413,  48  U.S.C.  461,  as  amended. 
Memorandum  (Oct.  11,  1946) 

"Upon  Which." 

Understanding  of  the  decision  in  Jesse 
W.  White,  et  al.,  depends  upon  the  inter- 
pretation of  the  last  sentence  in  the  third 
paragraph  of  sec.  17  of  the  Mineral  Leas- 
ing Act.  Particularly  it  depends  upon  what 
antecedent  is  to  be  ascribed  to  the  phrase 
"upon  which."  In  the  White  decision 
"lands"  was  considered  the  antecedent  of 
"upon  which"  an  interpretation  which 
seems  to  follow  the  intent  of  the  act. 

Under  the  Mineral  Leasing  Act  land  not 
situated  within  the  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field  was 
subject  to  noncompetitive  leasing  for  five 
years  and  for  so  long  after,  as  oil  and  gas 
might  be  produced  in  paying  quantities.  In 
looking  at  the  legislative  history  of  the 
O'Mahoney  Act  extensions  it  is  apparent 
that  they  applied  only  to  land  situated 
within  the  known  geologic  structure  of  a 
producing  oil  and  gas  field. 
Jesse  W.  White,  ct  al,  A-25904  (Apr.  3, 
1951) 


